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42.  Enra  of  Oin>H,  Suit  aoaqtst. 

43.  Laiidlobd  and  Tbkant,  Suits  coHOBBmia. 

44.  Loss  OF  Sbbyicb. 

45.  MAHfTEHAHOE. 

46.  Mbsnb  Pbofits. 

47.  MlBBBPBBSBirrATlON. 

4S,  MOKBY  ADYAVOBD  TO  QUABDIAK  FOB  MUTOB. 

40.  MONBY  Had  and  Bbcbitbd. 

50.  Money  Lent. 

51.  MONBY  Paid. 

52.  MuKioiFAL  Offiobbs,  Suits  against. 

53.  Obbtbuction  to  Publio  Highway. 

54.  Office  ob  Ekolumbnt. 

55.  Official  Assionbb. 

66.  Obdebs,  Suits  to  set  aside. 

57.  Possession,  Suits  fob. 

58.  Pbiyacy.  Invasion  of. 

^.  Pbofebty  at  Disposal  of  Gotbbnmbnt. 


BIGHT  OF  STrrr—eonelnded, 

60.  Public  or  Pbiyate  Bights. 

61.  Public  Wobship,  Suits  BBaABDiNO>  Riobv 

OF.  « 

62.  Beoistbation  of  Namb. 

63.  Besumption,  Suit  fob  Unlawful. 

64.  Bbtbnub,  Salb  bob''  AunABS  of. 

65.  Bbtbnub,  Suit  fob  Abbbabs/of. 

66.  BOADAND  OTHBB  CSflflBB,  SAUIFOB  ABBIiJtf 
OF. 

67.  Sale  in  Execution  of  Dbcbbe. 

68.  Ship,  Salb  of. 

69.  Subscbiptions,  Suits  fob. 

70.  Tax. 

71.  TOBTS. 

72.  Witness. 
BIGHT  OF  WAY. 
Bight  to  appear. 
BIGHT  TO  BEGIN. 
BIGHT  TO  USB  OF  W4.TEB. 
BIOTING. 
BIPABIAK  PBOFBIETOR8. 

«  Bisk  Note." 

Bival  Hati. 

River. 

BOAD,  OWNEB8HIP  OF. 

Road  Cess,  Sale  for  An  ears  of. 
Road  Cess  Acts. 


Roman  Catholic  Church. 

BULE  TO  SHOW  CAUSE. 

Rules  and  Regpilations  of  Divorce  Court  in  England. 

Rules  and  Regulations  under  2  &  8  Will.  IV.,  c.  51. 

BUIiES  MADE  UNDEB  ACTS. 

Rules  of  Board  of  Revenue. 

BUIiES  OF  HIGH  COURT,  BOMBAY. 

BUIJQS  OF  HIGH  COUBT,  CALCUTTA. 

BXTLES  OF  HIGH  COUBT,  MADBA8. 

BUIiES  OF  HIGH  COUBT,  N.-W.  P. 

Rules  of  Privy  Council. 

BUIiES  OF    SUPREME   COUBT,    BOM- 


BUIiES    OF    BUPBEME    COUBT,  CAIi- 

CUTTA. 
Ryot. 


A  DIGEST 


OF 


THE  HIGH  COURT  REPORTS, 

1862—1900, 


AND  OF 


THE  PRIVY  COUNCIL  REPORTS  OF  APPEALS  FROM  INDIA, 


1836-1900. 


N 

KADI  BHABATL 

See    AcoBBTiOH  ~  Nbw   Fobkatiok   ow 

AVLUYIAL  LaKD~BITVB8  OB  ChAKGB  IK 
COVBSB  OF  BlTBBS. 

i  [8  B.  I«.  B.,  Ap.,  116 

ISTAIB, 

See  Fbinoipal  asd  AOBirr— Authobitt 

OV  AOENTB  •  1 W.  B.,  66 

[2  W.  B.,  166»  226 

SW.  B.,  AetX,  1 

7  W.  B.,  884 

KA1CE!»  BEOISTBATIOiar  OF— 

See  Cases  vksbb  Dbolabatobt  Dbohib» 
Suit  vob — ^BsaiSTBATioK  ot  Kambs  bt 
CouaoTOB. 

See  Casbs  undbb  Jitbisdictiok  ot  Ciyil 

COUBT— BsaiSTBAtlOK  OB  TENITBES. 

See  Casbs  ukdbb  Bight  of  Sitxt— Begis* 

TBATIOB  OB  NAMB« 

See  SxLE  bob  Abbbabs  ob  Bbft— Ubdbb- 
Tekobbs^  Sale  ov. 

(12  B.  !•.  B.,  F.  B.,  484 

8C.  IhB.,2dl 

I.  L.  B.,  27  Gale,  788 

ITABVA  TBNT7BE. 

Its  history  and  inaidente — 

Grant  of  marva  Mla^e  in  inam — Alienatione  hy 
nofxadthre — Baharkhali — Qam  mafmttn — JPati  maj" 
mun — Bevenme  ewnetfim  a  narva  villa^fe — Suit  5y 
inamdttr  to  reeover  rent  ^u  settled  by  the  survey — 
Jjttndlord  and  tenant. — TI10  naorra  tennxe  and  its 
incidents  diaan«ed  and  exflhaned*  The  inimdar  of  the 
narva  village  of  Dak«r  deaired  that  the  rerenoe  surrey 
ehoald  be  intradveed  into  it.    The  usual  measare- 

TOl.  XT 


KABVA  TBITOBE— eo«o7«f«<f. 

ments  and  assessments  were  made,  and  the  Super* 
intendent  of  the  Bevenue   Survey,   following  the 
analogy  of  the    system    prevalent  in  Government 
villages,  held  a  conference  with  the  narvadars  and 
drew  up  a  scheme,  to  which  the  narvadars  assented, 
for  the  future  management  of  the  village  and  for 
settling  the  future  relations  between  the  narvadars 
and  the  inamdars  as  representing  the  fiscal  interests 
of  the  Qovemment.    The  narvadars  agreed  to  retain 
their  narva  tenure  along  with  an  assessment  made 
upon  the  principles  of  the  revenue  survey ;  and  they 
resigned  their  right  over  baharkhali  lands  aliened 
from  the  several  narva  shares,  on  the  understanding 
that  the  inamdar  was  to   levy    from  the   tenants 
one-fourth    of    the    difference    between    the    quit- 
rent  actually  paid  and  the  full  assessment  as  ascer- 
tained by  the  survey.    The  narvadars  and  their  ten- 
ants, the  actual  holders  of  the  baharkhali  lands,  hav- 
ing refused  to  pay  this  one-fourth,  the  inamdar  sued 
them  to  recover  it  or  the  full  assessment  as  ascer- 
tained by  the  survey.    Seld  that  the  inamdar  was 
entitled  to  recover  the  one-fourth  according  to  the 
scheme,  which  was  binding  on  the  whole  body  of 
narvadars,  even  though  the  defendant  and  others,  be- 
ing a  minority,  had  not  assented  to  the  action  of  the 
majority.    The  inamdar's  fiseal  rights  include  the 
right  to  levy  the  ordinary  assessment,  except  where  a 
contract  stands  in  the  way,  and  he  can  raise  the 
assessment  to  a  limit  which  is  fair  and  equitable  ac- 
cording to  the  custom  of  the  country.  As  between  the 
narvadars  and    the  Government,  there  is  nothing 
to  prevent  the  fanner  from  consenting  to  the  exclu- 
sion of  any  part  of  the  village  lands  from  the  con- 
tract.   The  severance  of  such  part  makes  it  imme- 
diately aubjeot  to  full  taxation  on  ordinary  principles, 
and  any  agiwemsnt  with  an  incumbrancer  in  limit- 
ation of  the  narvadar's  right  to  take  rent  can  oper- 
ate only  as  a  ground  of  action  against  the  narvadars 

themselves.  HAHOHABGAHESHTAMBBKABv.CHaTA- 

.      •  .    L  I«.  B.«  8  Bom.,  847 

9  o 


(     6219    ) 


DIGBST  OF  CASKS. 


(    6220    ) 


KATIVB  CHRISTIANS. 

See  Casbs  ttkdbb  Cobtbbts. 

See  DrroBCB  Act,  s.  2. 

[L  !<.  B^  14  Mad.,  382 
L  Ii.  B.«  18  Calc,  252 

See  SuooESBioN  Aot,  s.  331   7  MeuL,  121 

[L  Ii.  B.,  2  Mad.,  209 
X  Ii.  B.,  19  Bom.,  783 

KATIVE  CONVEBTS*  MABBIAGE  DIS. 
SOIiUTION  ACT  (XXI  OF  1866). 

See  DiYoBCE  Act,  s.  2. 

[LIi.B.,18Cala,252 

TSTATIVB  INDIAN  SUBJSCTa 

See  JUBIBDIOTION  OV  C&I3£INAL   COUBT — 

Nativb  lirbiAN  Sub JB  018. 

[L  Ii.  B.,  16  Bom.,  178 

NATIVE  BUIiEB. 

Suit  against — 

See  Casbs  undbb  JtrBiSDiorioir  op  Civil 

CoiTBT-FOBEiaN  AND  NaTIYB  BULBBS. 

NATIVE  STATE. 

■  Decree  of  Court  of — 

See  EXB0T7TI0N  OF  Bbobeb— Dbobbes  ob 

COUATS  OB  NaTITB  StATBS. 

[L  Ii.  B.,  16  Bom,  216 
In  alliance. 


See  Civil  Pboobdubb  Code,  1882,  bs.  887> 
891  (1859,  8. 177). 

[2B.L.R.,A.C..73 
IOW.B.,385 

—  Magistrate  or  Police  officer  in— 


See  EviDBNCB  Act,  b.  26. 

[L  Ii.  B.,  22  Bom.,  286 

Person  domiciled  in — 

See  Lbttbbb  ob  Advinistbation. 

[I.  Ii.  B.,  21  Calc,  911 

•  Becord   of  Court    attested   by 

Judicial  OfElcer  of — 

See   CoNBESSioN — C onbbbbiohb     to 

Magistbatb  .     L  Ii.  B.,  12  All.,  595 

[X  Ii.  B,  22  Bom.,  236 

NAViaABIiE  BIVEB. 

See  Cabbb  ukdbb  Aocbbtion~Kbw  Fob- 
matiokob  Alluvial  Land— Chubb  ob 
islaitds  in  navighablb  rivbbs. 

See  FisHBBT,  Biaxtr  op. 

[I.  Ii.  B.,  4  Calc,  63 

W.  B,  1864, 108,  243 

16  W.  B.,  212 

UC.Ii.B,ll 

I.  Ii.  B.,  8  Mad.,  467 

I.  Ii.  B.,  11  Calc  434 

I.Ii.B,12Mad.,48 

X  li.^,  17  Calo,  963 

I.  Ii.  B.,  22  Calc,  252 


NAWAB  NAZIM  OF  BENGAIi  DEBTS 
ACT  (XVII  OF  1873). 

See  SirPBBiNTBNDBircB  ob  High  Coubt 

Ckabtbb  Act,  s.  15— Civil  Casbs. 

[24  W.  B*,  311 

1.   Bight  of  appeal. —Act  XVII  of 

1873  was  not  intended  to  deprive  the  Nawab  Nazim 
of  Moorshedabad  of  any  right  of  appeal  to  the  High 
Court  which  he  had  before  it  was  passed.  Nawab 
Nazisc  of  Bbngjal  V,  AuBAO  Bboum  21  W.  E.,  59 


2.   Submission   of  decree   of 

Court  as  a  daim  to  Commissioners— Powar 

^/  -ff»^A  Court. — Certain  jadgment-creditors  were 
held  to  have  committed  an  error  of  judgment  in 
submitting  their  decree  to  Commissioners  appcuntcd 
under  Act  XVII  of  1873,  as  if  it  were  a  new  and 
unascertained  claim.  Where  this  was  done,  and  the 
Commissioners  jcxpressed  their  opinion  upon  the 
matter  involved  (although  it  had  ahready  been 
determined),  the  High  Court  held  that  it  bad  no 
authority    to    enquire    into    their    award.     Ombao 

BbGUU   v.  CoMMISSIONBRS   APFOIITTBD   UNDBB  ACT 

XVII  OB  1873         .         .  24  W.  B.,  394 


8.  11 — Agreement  for    appropriation 

of  payments—CofUract  Act  (IX  of  1872J,  s.  SO  — 
Suit  for  rent  So  far  as  the  Nawab  Nazim's  Debts 
Act  is  concemed,  rent  due  by  the  Nawab  is  on  the 
same  footing  as  any  other  debt  incurred  by  him,  and 
before  his  property  can  be  made  liable  to  satisfy  such 
rent  debt,  the  consent  of  the  Oov^mor  General  in 
Council  must  first  be  obtained  to  the  issue  of  execu- 
tion. EooEMiNT  Bullub  Rov  v.  Mulk  Jaxahia 
Begum  .  L  Ii.  B.,  9  Calc.,  914 :  12  C.  L.  B^  534 

1- ; S.  12  -Jurisdiction  of  Commieeion- 

crs — Parties, — The  Commissi  )ner8  appointed  under 
the  Nawab  Nazim's  Debts  Act  (XVII  of  1873)  (an 
Act  to  provide  for  the  liquidation  of  the  debts  of  the 
Nawab  Nazim,  and  for  his  protection  from  legal  pro- 
cess), having  ascertained  and  certified  that  a  certain 
zamindari  was  nizamut  property  (t.e.,  held  by  the 
Government  for  the  purpose  of  upholding  the  dignity 
of  the  Nawab  Nazim  for  the  time  being),  the  fact 
that  this  property  had,  before  the  passing  of  the  Act, 
been  conveyed  by  the  Nawab  Nazim  to  his  son,  did 
not  deprive  the  Commissioners  of  jurisdiction  to  deal 
with  the  question.  The  plain  language  of  s.  12 
of  the  Act  is  nnt  controlled  by  any  words  in  the  pre- 
amble. A  suit  brought  by  a  claimant  against  the 
Government  and  the  gnintee  to  recover  the  property, 
without  the  Nawab  Nazi.n  having  been  joined  as 
a  party,  could  not  proceed.     Ombao  Bbgum  v,  Goy- 

EBSMENT  OP  InDIA 

[L  Ii.  B.,  9  Calc,  704 :  12  C.  Ii.  B.,  696 

Ii.  B.,  10  I.  A.,  39 


2,    -       Award  of  Commitsionere 

conclusive — Construction  of  documents  not  estah* 
lishing  a  charge  on  immoreable  property. — Com- 
missioners appointed  under  Act  XV  il  of  1873,  by 
their  award,  found  that  an  estate  was  in  the  pos- 
^session  of  the  Government  for  the  purpose  of 
upholding  the  dignity  of  the  Nawab  Nazim  for  the 
time  being,  a  finding  within  their  competence  to 
make,  of  which  the  effect  was  that  the  Govern- 
ment held  the  property  freed  and  dischtfged  from 


(    6221    ) 


BIGSST  OF  CASES. 


(    ,6222    ) 


TSIAWAB  NAZaH  OF  BBNGAI.  DEBTS 
ACT  (XVH  OF  lB^9)—conelitded, 

all  daiini.  In  a  rait  against  the  Government  it  was 
alleged  that  the  estate,  when  in  the  hands  of  the 
Kawabj  had  been  charged  with  XMtjfment  of  an  an- 
nuity and  arrears  in  favour  of  the  plaintiff's  father 
on  his  abandoning  the  title  which  he  had  set  up  to 
the  property.  JSeld  that  the  above  award,  under 
the  Act,  would  have  been  a  sufficient  answer  to  the 
claim,  even  if  the  charge  had  originally  attached 
to  the  estate.  But  in  equity  no  charge  could  be 
created  unless  there  was  an  intent  to  charge. 
Here  the  documents  showed  that  this  payment  had 
not  been  le^Jly  charged  upon  the  property,  neither 
party  having  contemplated  this  result,  and  there 
having  been  only  a  mandate  by  the  Nawab  for 
payment  of  the  annuity  out  of  his  treasury.    Ombao 

BsaVK  V,  SE0SBTAB7  OV  StATB  FOR  IkDIA 

[L  Ii.  B.,  19  Calc,  684 
Ii.  B.,  19 1.  A.,  96 


3.-^ 


Commissioners,  Award  of — 

Fotoer  of  Commissioners  notwithstanding  aliena* 
tion  of  State  lands. — In  a  suit  by  the  son  of  the 
Nawab  Nasim  of  Moorshedabad  to  recover  from  a 
person  wrongfully  in  possession,  land  which  had 
been  found  to  be  a  portion  of  State  lands, — Held 
that  the  Commissioners  appointed  under  the  Nawab 
Nazim's  Debts  Act  had  jurisdiction  to  declare  the 
land  claimed  in  the  suit  to  be  State  property  not- 
withstanding the  fact  that  an  alienation  of  such 
land  had  taken  place  before  the  date  of  the  Commis- 
sioners' award.  Omrao  Be,qnm  v.  Government  of 
India,  I.  L.  R.,  9  Cale,,  704,  followed.  Hassan 
AiJ  V.  Chutteafut  SnrQH  Duoabh 

[I.  Ii.  B.,  19  Gale,  742 

NAWAB  OF  CABNATIC'S   ACT  <XXX 
OF  1868). 

— Claims     agsdnst     Nawab — Onus 

of  proof. — Act  XXX  of  1858  of  the  Legislative 
Council  of  India  for  the  administration  of  the  estate 
and  iMiyment  of  the  debts  of  the  late  Nawab  of  the 
Camatic  empowered  the  Supreme  Court  at  Madras 
to  investigate  in  a  summary  manner  claims  ags^st 
the  Nawab's  estate.  Held  ^hat  the  provisions  of 
the  Act  not  only  limited  the  extraordinary  remedy 
which  it  gave  to  certain  defined  classes  of  debt, 
but  threw  upon  a  claimant  more  than  the  ordinary 
burden  of  prcof  by  compelling  the  holder  of  any 
written  acknowledgment,  or  security,  to  prove  the 
actual  consideration  given  for  it;  and  upon  those 
claiming  the  price  of  the  goods  delivered,  proof  of 
the  fair  and  actual  value  of  such  gcods.     Ghoolusc 

MOO&TAZAH  KHA9  O.  GOTBRNICBNT 

V        [9  Moore's  L  A.,  466 

NAWAB  OF  SUBAT. 

-Administration  of  private  estate 


of— 


See  Appbal  to  Pbiyy  CouNoa— Cabbs  in 
WHICH  Appbal  libs  ob  not — Appbal- 
ABLB  Obdbbs  .  6  Moore's  I.  A.,  499 

Nawab  of  Sorat's  Act  (XVIII 


NAWAB  OF  BXrRAT--eoneluded. 

Agent  for  the  Governor  of  Bombay  at  Surat  to 
pay  certain  moneys  of  the  widow  of  the  late 
Nawab  of  Surat  to  whomsoever  a  certificate  of  heir- 
ship to  her  might  be  granted  by  the  Civil  Court 
is  not  a  sufficient  authority  under  Act  XVIII  of 
1848  for  the  institution  against  her  grand-daughters 
of  a  general  civil  suit  under  Regulation  IV  of  1827 
or  Act  VIII  of  1859.  Nor  does  permission  given 
in  1871  to  institute  a  suit  authorize  the  continua- 
tion of  a  suit  instituted  in  1869.  Ajmttddin  Khan 
0.  ZiAiTNNissA  Bbqax  12  Bom.,  166 

2.    -    -  -     -   "Sue  forth;' 

Meaning  of — Sanction  obtained  after  suit  filed, — 
The  expression  "sue  forth"  in  s.  I  of  Act  XVIII 
of  1848  does  not  mean  to  sue  for  and  to  obtain  so 
as  to  make  the  consent  of  the  Gk>vemor  a  condi- 
tion  precedent  to  the  institution  of  a  suit.  Accord- 
ingly, where  the  grand-daughter  of  the  Nawab  of 
Surat  was  sued  along  with  her  husband  without 
previously  obtaining  the  required  consent,  and  it 
was  contended  that  the  suit  was  irregularly  insti- 
tuted, and  the  proceedings  thereunder  void, — Held 
that  the  suit  was  rightly  instituted,  such  a  consent 
not  being  a  condition  precedent  to  the  filing  of  the 

suit.      ZlAUNNISSA  BbQAH  V.  MoTIBAM 

[L  Ij.  B.«  12  Bonu,  488 

KAZIB.  •    * 

See  GuABDiAN— Appointmbnt. 

[L  H  B.,  12  Bom.,  663 

'  MisappropriatioxL  by— 

See  SuBBTr — Liability  of  Sitbbty. 

[9  B.  Ii.  B,  Ap.,  28 

of  mosque. 


1. 


See  Mahombdan  Law — ENDOWSfENT. 

[L  I..  B.,  18  Bom.,  401 

— .Power  of— 

See  PbnaIi  Codb,  a.  186. 

[L  Ii.  B.,  22  Calo.,  698, 769 

Quardian — Minors  Act  XX  of 


of  134S}^Sanction  of  Government  to  bring  suit. 
—The  permissioa  of  Government  in  1868  to  the 

WGL,  IT 


1864— Bombay  Civil  Courts  Acts  (XIV  of  1869 
and  Xof  1876J— Officer  of  Gorernment— Civil  Pro' 
eedure  Code,  1877,  s.  456.— The  Nazir  of  a  Civil 
Court,  who  b  appointed  guardian  of  the  estate  of  a 
minor  under  Act  XX  of  1864,  is  not  an  o.ftcer  of 
Government  witbin  the  meaning  of  s.  32  of  Act  XIV 
of  18G9  as  amended  by  s.  15  of  Act  X  of  1876. 
An  officer  of  Government,  in  order  to  come  within 
those  enactments,  must  be  a  party  tg  a  suit  in  his 
official  capacity.  A  Subordinate  ^udge  who,  under 
s.  456  of  the  CivU  Procedure  Code  (Act  X)  of  1877 
as  amended  by  s.  73  of  Act  XII  of  1879,  appoints 
the  Nazir  or  any  other  officer  of  his  Court  to  act 
as  guardian  of  a  minor  plaintiff  or  defendant  in  a 
suit  in  his  Court,  has  no  juriidiction  to  hear  it  and 
pass  a  decree  against  that  officer  as  guardian  ad  litem 
of  the  minor.  Trimbak  Nimbaji  v.  Skivram,  J.  Z. 
B.,  4  Bom.,  642  note,  followed.  Mohan  Ibhwab 
V.  Hakv  Bvfa      •        .    I.  Ii.  B.,  4  Bom.»  688 

9  o  2 
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DIGEST  OF  CASES. 
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TSIAZXR — continued, 

2.  Liability  of  "Na^Ax— Avoid- 
ance of  responsibility, — A  Nazir  is  the  head  of  an 
important  department,  and  must  be  solely  responsible 
for  the  truth  of  what  he  reports  or  admits.  He  can- 
not be  permitted  to  avoid  responsibility  by  urging  that 
his  mohurrir  deceived  him.    Qubbn  «.  Tofuzzai^  Ah 

[7  W.  B.,  Or.,  100 


8. 


Attachment  ofpro' 


perty  in  execution  of  decree — Failure  to  return 
property  attached  in  satisfaction  of  decree — Beny, 
Act  V  ofl86B,  ss,  4  and  8, — In  a  suit  brought  against 
the  plaintiff  in  the  Collector's  Court  for  arrears  of 
rent,  a  decree  was  obtained,  and  a  warrant  was  issued 
for  the  attachment  of  certain  moveable  property  be- 
longing to  the  plaintiff.  The  warrant  was  addressed 
to  the  Nazir  of  the  Collector's  Court,  and  was  by  him 
delivered  to  one  of  the  registered  peons  of  the  Court  for 
execution.  The  peon  reported  to  the  Nazir  that  he 
had  attached  the  property  in  question,  and  had  placed 
it  in  charge  of  certain  persons,  whose  receipt  for  it  he 
produced  and  filed.  Subsequently,  the  plaintiff  paid 
the  amount  of  the  decree  into  Court  and  an  order  was 
made  releasing  his  property  from  the  attachment.  A 
peon  was  sent  to  restore  the  property  to  the  plaintiff, 
but  the  persons  in  whose  charge  it  was  said  to  have 
been  left  alleged  that  they  had  never  taken  possession 
of  the  property,  and  the  peon  was  unable  to  restore 
the  property  to  the  plaintiff.  In  a  suit  brought  by 
the  plaintiff  against  the  Nazif  to.recover  the  property 
or  its  value, — Seld  tha,t  the  Nazir  was  not  liable,  Ben- 
gal Act  V  of  1868  having  altered  the  relation  which 
formerly  existed  between  the  Nazir  and  the  peona  of 
the  Bevenue  Courts,  and  put  them  in  the  position  of 
paid  servants  of  Government.    Kalbe  Coomax  Chat- 

TBBJI  V.  SiDDHBSBUB  MinrDT7L 

[U  B.  !•.  B.,  266 :  18  W.  R.,  886 

4.  ■ Warrant  of  arrest 


of  judgment-dehtor — Bsoape  of  debtor — Negligence, 
— ^The  pluntiff  sued  out  a  warrant  for  the  arrest  of 
his  judgment-debtor  on  the  4th  December  1876.  The 
warrant  was  lodged  with  the  Naziron  the  16th  Decem- 
ber, and  was  to  be  in  force  till  the  4th  January  1877. 
On  the  22nd  December  1876  the  Nazir  was  informed 
that  the  judgment-debtor  was  already  in  the  civil  jail 
under  a  writ  of  execution  issued  by  another  creditor. 
The  Nazir  then  returned  the  warrant  to  the  Subordi- 
nate Judge  who  had  issued  it.  On  the  29th  Decem- 
ber the  Subordinate  Judge  again  sentlt  totheNazir's 
office,  where  it  was  duly  received  by  the  Nazir's  kar- 
^  kun  (defendant  No.  2).  This  fact  was  not  reported 
by  the  karkun  to  the  Nazir  (defendant  No.  1)  until 
the  4th  January  1877.  On  the  1st  January  1877  the 
judgment-debtor's  debt  was  paid  by  Government,  and 
he  was  released  in  honour  of  Her  Majesty's  assump- 
tion of  the  title  bf  Empress  of  India.  The  judgment- 
debtor  thereupon  lieft  the  district,  and  could  not  be 
found,  and  the  plaintiffs  wsrrant  remained  unexe- 
cuted. *  The  plaintiff  sued  the  Nazir  and  his  karkun  for 
allowing  his  judgment-debtor  to  escape.  Held  ihs,t 
the  Nazir  ought  not  to  have  sent  the  warrant  back  to 
the  Subordinate  Judge,  and  that  there  was  no  neces- 
sity for  a  fresh  order  on  it  until  the  time  which  it 
had  to  tun  had  expired.  Held  further  that,  if  the 
Nazir  f  or^  the  existence  of  this  unexecuted  warriwit 


'"NAZlR—conoluded, 

on  the  1st  January  1877>  and  thus  allowed  the  debtor 
to  be  released  from  the  former  process,  when  he  ought 
to  have  been  re-arrested  under  the  plsintifPs  warranto 
there  was  actual  negligence  on  his  part,  making  hiq;> 
liable  in  damages  to  the  plaintiff.  QutBre — ^Whether 
or  not  the  Nazir  could  have  been  made  responnble  for 
the  negligence  of  the  karkun,  who  was  not  his  servant, 
but  the  servant  of,  and  paid  by.  the  Government  and 
appointed  by  the  Dbtrict  Judge,  if  the  warrant 
had  been  lodged  with  the  karkun  in  the  first  instancy 
and  that  fact  had  never  been  communicated  to  the  Na- 
zir, and  if  he  had  Ubver  known  of  the  existence  of  the 
warrant.    Kabtubohastp  v,  Batji  Sadashit 

[L  Ii.  B.,  4  Bom.,  69^ 


6. 


Misrepresentation 


of  solvency  of  surety  by  witness  to  surety -hond,- 
The  plaintiff  held  a  money-decree  against  Jf,  who- 
was  arrested  in  execution  of  it.  On  being  brought 
to  the  Court,  however,  M  applied  for  his  discharge 
as  an  insolvent  under  s.  273  of  the  Civil  Procedure- 
Code  (Act  VIII  of  1859).  He  was  released  on  the 
security  of  G-,  who  executed  a  bond  for  the  appear* 
ance  of  M  at  the  inquiry  into  his  insolvency.  The 
defendant  attested  the  bond,  and  wrote  in  the- 
attestation  that  G  was  a  solvent  person.  In  oon- 
gequenco  of  the  non-appearance  of  AT,  the  plaintiff 
sought  to  execute  his  decree  against  the  surety  Q» 
who*  on  his  arrest,  also  applied  for  his  disharge  on 
the  ground  of  his  insolvency,  and  was  discharged 
after  inquiry.  The  plaintiff  thereupon  sued  the- 
defendant  for  the  amount  of  his  decree  and  cost  of 
execution,  on  the  ground  of  his  representation  in  the 
attestation  that  Q-  was  solvent.  Qnesre — ^Whether 
the  Nazir  was  liable  to  the  plaintiff  for  negligence  in 
not  taking  a  proper  surety.  Naoo  Mahadbt  v. 
Nabayak  Bamoeanbra  .   I.  Ii.  B.9  4  Bom.,  46& 


6. 


Nasir  of  Small  Cause  Court 


"•^JPower  to  receive  plaints, — ^A  Nazir  of  a  Court  of 
Small  Causes  is  not  authorized  to  receive  plaints. 
Baj  CmrNDBB  Qope  v,  JooaAL  Gofs 

[18  W.  B.,  m 

NE  CESS  ABIES.    * 

See  OvABDiAN— Duties  Aim  Powbbs  er 
GnASDiAVS  8W.  B.,  217 

[L  Ii.  B.,  20  Bom.,  91 


—  Bond  executed  for — 

See  MiNOB— LiABruTT  ov  Kihob  ox  Agj> 

BiGhHT  TO  BHVOBOE  C05TBA0T8. 

[6  W,  B.,  2 
L  Ii.  B.,  21  Calc,  872 

—  Expenses  of  legal    proceedixigs 


em-^ 


See  MnroB— BxPBBSSHTATiox  ov  Hikob 

IK  Suits        .    L  Ik  B.,  7  Calo.,  140 

[L  Ii.  B.,  17  Mad.,  257 

See  Plbadsb—Bbvuksbatiok. 

p.  Ii,  B.,  17  MaO.,  806 
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JTBCESSITY  FOB  ALLEN ATIOTST. 

See  Ca8B8  uitdbb   Hikdtt  Law — Anav- 
▲TioR— Alhihaton  by  Widow— What 

0ON8TIT1TTB8  KB0B88IT7. 

See  Ga8B8  r2n>BR  Hdtdv  Law—Ebdow- 

MBITF— AUBNATION    OB    ENDOWED  PBO- 
TBBTT. 

See    CA8B8    VBDBB    Obus    OB  Fboov— 
HniDV  Law — Alibnatiov. 

jnsauoKN'CR 

See  ADMIBI8TBAT0B. 

[L  Ii.  R,  17  Bom.,  687 

See  Cases  vmdbb  Bill  of  Ladiko. 

See   Calcutta    Muvioifal    Act,    186S, 
88.  151,  226    .    8  B.  Ii.  B.,  266,  488 

See  CA8BS  UNDBB  Cabbib&s. 

See  CA1UUBB8  Act,  8.  6. 

[L  Ii.  B.,  24  Oalo.,  786 
X  It.  B.,  26  Calo.,  888 

See  CAUBiira  Dbath  bt  KBesiaBNOE. 

[L.  Ii.  B^  16  AIL,  472 

See  CiTCb  Pboobdubb  Code,  8.  102. 

PLIbB,  22Calc,8 

See  Ca8bs  ithdbb  Cttlpable  Homicide. 

See  HtTBT — Gbibyous  Hitbt. 

[2  Mad.,  Ap.,  82 
I.  Ii.  B,  18  Calo.,  49 

See   Labdlobd    abd    Tbhabt— Dakaqe 
to  Pbbmisbb  let. 

[8  B.  Ii.  R.,  A.  C  277 
5  B.  I..  B.,  401 

See  Madbas  HABBbvB  Tbvst  Act,  s.  70. 

[I.  Ii.  B.,  22  Mad.,  624 

See  MOBTOAGB— MAB8HALI.Iir0. 

(1.  K  B,  12  Mad.,  424,  429 
L  Ii.  B.,  18  Mad.,  888 
L  K  B.,  16  Mad.,  268 

See  OsuB  ov  Pboob— Bailhbbts. 

[L  Ii.  B.,  9  AIL,  898 

See  Oku8  of  Proof  -Profits,  Suits  for. 

[L  L.  B,  12  AIL,  801 

See  Public  Health,  Offebce  AFFBcrma. 

[I.  Ii.  H.,  7  Mad.,  276 

I.  Ik  B,  U  Bom.,  69 

L  Ii.  B.,  24  Calc,  494 

See  Cases  under  Bailwat  Compakt.- 

See    SUFBRINTBITDENCB    OF    HlOH     CoUBT 

— CiYiL  Procedure  Code,  1882,  s.  622. 

[LL.B.,9A1L,  898 

See  Zakindax,  Duty  of. 

[14  B.  Ii.  B.,  209 

**  Contributory^ 


TSfEaiMlQ'ENCE— continued, 

1, Bequisites  for  aotion  for  neg- 
ligence— Act  contrary  to  law- — To  sustain  an 
action  for  negligence,  there  must  be  an  obligation  on 
the  part  of  the  defendant  to  use  care,  and  a  breach 
of  that  obligation  to  the  plaintiff's  injury  is  an  act 
contrary  to  law.  Svami  Nayudu  «.  Subramaioa 
MuDALi 2  Mad.9 158 

SI.  Bending   goods   by  railway 

company — Carrier — Duty  of  pereont  sending 
goode  of  a  dangerous  nature — Notice — Act  XVIII 
of  185^  *i  15 — Action  for  compensation  for  destrue^ 
Hon  of  life, — Held  (Peabsok,  J,,  dissenting)  that  a 
person  who  sends  an  article  of  a  dangerous  and  explo- 
sive nature  to  a  railway  company  to  be  carried  by  such 
company,  without  notifying  to  the  servants  of  the 
company  the  dangerous  nature  of  the  article,  is 
liable  for  the  consequences  of  an  explosion^  whether 
it  occurs  in  a  manner  which  he  could  not  nave  fore- 
seen as  probable  or  not.  Held  also  (Peabson,  J,, 
dissenting)  that  such  a  person  is  liable  for  the  con- 
sequences of  an  explosion  occurring  in  a  manner 
which  he  could  not  have  foreseen,  if  he  omits  to  take 
reasonable  precautions  to  preclude  the  risk  of  explo- 
sion.   Ltell  v.  Gavga  Dai  .    I.  Ii.  B.»  1  All.,  60 


a 


Bailway   Company— Jfi/wry 


See  EircBOAOHiiBivT. 

[L  L.  TL,  17  Mad.»  868 


to  persons  travelling, — The  plaintiff  was  a  passenger 
travelling  on  the  defendants'  railway,  and  received 
severe  injuries  from  a  fall  which  he  experienced  in 
stepping  upon  the  platform  when  the  train  stopped. 
Held  that  the  Bailway  Company  was  guilty  of  neg- 
ligence in  not  keeping  the  station  properly  lighted, 
in  allowing  the  train  to  overshoot  the  station,  and  in 
not  warning  the  plaintiff  against  alighting;  also 
that  the  injuries  sustained  by  the  plaintiff  were 
caused  by  the  negligence  in  question,  and  that  the 
plaintiff  did  not  by  his  own  want  of  care  contribute 
to  the  accident.  Woodhousb  v,  Calcutta  and 
South  Eabtebn  Bailwat  Cohpanz    9  W.  B.,  78 

4,  .       Hire  of  boats  —Damage— Liahi' 

lity  of  bailee. — A  contracted  with  B  for  the  hire 
of  certain  cargo  boats.  While  being  towed  by  a 
steamer  which  A  had  chartered  according  to  agree- 
ment, the  boats  sustained  great  damage  by  reason  of 
gross  negligence  on  the  part  of  C,  whom  A  had 
placed  in  cWge.  Held  that  A  must  be  held  respon* 
uble  to  B  for  the  negligence  of  C.  Gbebsh  Chuit- 
DEs  Baitvesjee  v.  Colldts  •    2  Hyde,  79 


6. 


Damageo   for  personal  in- 


juries—  Un fenced  hole — Licensee — Contractor. — 
The  plaintiiiF  claimed  to  recover  B68,500  from  the 
defendants  as  damages  for  injuries  sustained  by  him 
by  reason  of  his  having  fallen  into  a  hole  which  had 
been  dug  upo6  certain  land  of  the  defendants  on  the 
Ist  September  1885.  The  land  in  question  was  the 
property  of  the  first  defendants  (the  Port  Trustees), 
and  was  in  their  possession  at  the  dato  of  the  accident 
to  the  plaintiff;  but  an  agreement  had  been  made, 
whereby  it  was  to  be  leased  by  them  to  the  second 
defendant,  who  was  accordingly  let  into  possession  in 
January  1886.  For  some  years,  the  first  defendants 
had  been  in  the  habit  of  letting  out  the  greater  part 
of  th6  laud  for  tenting  purposes  in  lots  marked  out 
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with  p^,  bnt  the  tents  were  taken  down  each  mon- 
soon. For  two  or  three  years  previoflsly  to  the  acci- 
dent, people  had  been  accustomed  to  cross  the  land 
without  any  hindrance  or  prohibition.  The  plain- 
tiff himself  had  used  the  path  across  the  land>  as  a 
short  cut,  for  a  period  of  eighteen  months.  This 
path  led  across  the  tenting  ground  to  a  gate  which 
was  generally  open,  and  which  opened  upon  the  high 
road.  Ko  express  permission  had  ever  been  given  to 
any  of  the  persons  who  were  in  the  habit  of  using 
this  path.  It  was  a  mere  beaten  track,  and,  so  far 
from  bf ing  a  public  way,  it  was  from  time  to  time 
obstructed,  in  the  tenting  season,  by  the  ropes  and 
pegs  of  the  tents.  The  plaintiff  had  for  some  time 
been  in  occupation  of  a  bungalow  belonging  to  the 
first  defendants,  which  was  situated  in  that  part  of 
the  land  which  was  furthest  away  from  the  high 
road.  There  was  a  regularly  constructed  roadway 
from  the  bungalow  to  the  high  road,  which  the  plain- 
tiff might  have  used,  but,  as  a  short  cut,  he  and 
others  were  in  the  habit  of  using  the  beaten  track. 
¥or  this  he  had  merely  a  tacit  permission.  On  the 
morning  of  the  1st  September  1885,  he  left  his 
bungalow  and  went  to  his  business,  as  usual,  by  the 
short  cut  across  the  land.  When  returning  by  the 
same  way  at  about  11  o'clock  at  night  he  fell  into  the 
hole  which  had  been  dug  in  the  aftemdonof  that  day, 
and  sustained  the  injuries  complained  of.  The  hole 
was  several  feet  deep,  and  was  dug  right  across  the 
pathway.  The  plaintiff  had  no  notice  of  the  hole 
being  dug,  or  of  any  intention  to  dig  it.  The  night 
was  very  dark,  and  there  was  no  n^ligence  on  the 
part  of  the  plaintiff,  nor  any  want  of  ordinary  care 
and  caution.  There  was  no  watchman  and  no  fence, 
nor  was  there  any  light  which  might  enable  persons 
'  using  the  path  to  avoid  the  danger.  The  second 
defendant.,  as  above  stated,  had  agreed  to  take  the 
said  land  from  the  first  defendants  on  lease  for  build- 
ing purposes.  On  the  day  of  the  accident,  some 
months  before  the  execution  of  the  lease,  the  second 
defendant  through  his  engineer  and  contractor  S  ap- 
plied to  the  first  defendants  for  permission  to  make 
"  borings  "  in  the  laud,  which  permbsion  was  given. 
JSr  thereupon  caused  the  hole  in  question  to  be  dug.  In 
their  written  statement  the  first  defendants  contended 
that  in  using  the  short  cut  across  their  land,  the  plain- 
tiff was  a  trespasser,  and  that  he  had  used  it  without 
their  Imowledge  or  consent ;  that  the  hole  was  dug 
without  their  knowledge,  and  that  the  **  borings,"  for 
which  they  had  given  permission,  were  merely  small 
holes  of  a  diameter  of  six  inches,  or  thereabouts,  which 
could  not  have  been  a  source  of  danger.  The  second 
defendant  pleaded  that  at  the  time  of  the  accident  he 
was  not  in  possession  of  the  land,  but  had  merely 
entered  into  an  agreement  for  a  lease  of  it; 
that  he  had  employed  a  competent  engineer  and  con- 
tractor, IE,  to  make  borings,  in  order  to  ascMain  of 
what  the  sub-soil  consisted,  and  that  S  contracted  to 
do  the  work  and  obtain  leave  from  the  first  defen- 
dants to  enter  on  the  land  ;  that  the  said  JET  subse- 
quently entered  on  the  land,  and  according  to  his 
own  discretion  and  without  any  control  or  int^erence 
from  him  (the  second  defendant),  took  such  steps  as 
he  thought  necessary  to  ascerUin  the  nature  of  the 
said  sub-soil;  and  he  (the  second  defendant)  con- 


NEOIiIOENCE— coAftftfMf. 

tended  that,  if  there  had  been  negligence  in  the  per- 
formance of  the  work,  he  was  not  liable.  Seld  (1> 
that  there  was  negligence  in  digging  the  hole  across 
a  path  used  by  several  licensees,  and  in  not  placing 
any  person  or  light  to  warn  passengers  of  the  danger 
arising  from  the  hole  and  the  excavated  earth  which 
was  heaped  up  near  it.  Beld  (2)  that  the  first 
defendants  were  not  liable  to  the  plaintiff.  The 
permission  which  they  had  given  to  S  wasiia  permis- 
sion to  make  «  borings  '*  only ;  and  the  hole,  which 
was  actually  dug  by  R,  was  dug  without  their 
knowledge  or  permission.  JT  was  not  shown  to  be  in 
any  sense  their  servant  or  agent.  The  plaintiff  was- 
a  bare  licensee,  and  the  first  defendants  were  under  n» 
obligation  tolihn  to  keep  the  path  in  a  safe  state  or  in 
good  order.  JSeld  (3)  that  the  second  defendant  was 
liable  to  the  plaintiff.  IT  was  not  a  contractor,  in  the 
legal  sense,  so  as  to  exempt  the  second  defendant 
fxom  responsibility,  but  was  the  servant  of  the  second 
defendant  pro  hdc  vice,  and  that  the  digging  of  the 
hole  was  within  the  course  of  his  employment,  or 
within  the  scope  of  his  authority.  Tha  Court  of  firsfc 
instance  nwarded,  as  damages,  a  sum  of  fi33,000, 
which,  on  appeal,  was  reduced  to  R17,000.    Eyavs 

V.  TBT7STEE8  OT  THE  FOST  OF  BOMBAT 

[I.  li.  B^  11  Bom.,  829- 


6. Suit  for  damages  by  parents 

of  a  child  killed  by  negligence— ^e^  XIII  of 
1855 — Death  by  negligence — Contributory  negli* 
genee — Liability  for  negligence  of  servants  — 
Damages,  Assessment  of — Deduction  for  mainten- 
ance of  child — Funeral  expenses, — ^The  plaintiff's 
unmarried  daughter,  a  child  of  between  five  and 
six  years  old,  fell  into  an  open  manhole  of  a 
sewer  in  a  lane  in  Bombay  on  the  20th  August  1880, 
between  4|  and  5  o'clock  P.ic.,  and,  when  her  body 
was  recovered,  life  was  extinct.  The  sewer  was 
vested  in  the  Municipality  of  Bombay,  and  was  under 
the  control  of  the  Municipal  Commissioner  by  virtue 
of  ss.  220  and  289  of  the  Bombay  Municipal  Act  of 
1888.  When  such  manholes  are  opened,  it  is  the  duty 
of  the  Municipal  Commissioner  under  s.  321  of  that 
Act  to  have  them  properly  fenced  and  guarded.  On 
the  28th  August  1890  the  manhole  in  question  was  • 
opened  for  the  purpose  of  inserting  a  fiushing-door  in 
the  sewer.  From  the  time  the  manhole  was  opened 
until  the  occurrence  of  the  accident  the  deceased 
child's  mother  was  seated  at  the  comer  of  the  street 
selling  cucumbers  about  four  yards  from  the  manhole 
in  question.  The  hole  was  at  first  properly  fenced 
with  four  timber  hurdles  about  4  feet  'high  set  up- 
right round  it  at  a  distance  of  2  feet  from  the  hole, 
secured  at  the  corners  with  ropes.  Soon  after  4-80  • 
P.M.,  the  superintendent  in  charge  of  the  work  gave 
orders  to  cease  work  and  close  the  manhole  for  the 
night.  The  accident  took  place  almost  immediately 
afterwards.  The  Judge  found  on  the  evidence  that 
the  child  fell  into  the  open  hole  in  the  interval  that 
elapsed  between  the  taking  down  of  the  fence  and 
putting  the  cover  on  the  hole.  What  she  was  domg 
the  instant  before  she  fell,  there  was  nothing  to  show. 
She  was  seen  running  and  playing  about  the  street 
during  the  afternoon.  Her  mother,  who  was  sitting 
close  by,  did  not  see  the  accident,  her  attention  bong 
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TSTEQIilOiENCE^eontiuned, 

at  the  moment  occupied  by  some  cnstomera.  She  ad- 
mitted that  before  the  accident  occurred  she  knew 
the  fence  was  down  and  the  hole  open,  and  she  would 
not  have  left  the  child  go  to  it  had  she  been  playing 
beside  her.  Held  (1)  that  the  defendants  were 
guilty  of  negligence^  and  that  they  were  liable  for 
negligence  of  their  servants,  although  the  latter  acted 
contnry  to  the  express  orders  given  by  their  superior  ; 
(2)  that  although  the  mother  of  the  child  might  have 
been  guilty  of  negligence  which  contributed  to  the 
accident,  yet  if  the  defendants  could,  by  the  exercise 
of  ordinary  care  and  diligence,  have  avoided  the  mis- 
chief which  happened,  her  negligence  would  not 
excuse  them ;  (3)  that,  as  regards  damages,  in  cases 
of  this  nature,  distinct^evidence  of  the  loss  sustained 
or  benefit  expected  is  not  necessary.  The  jury  may 
look  at  all  the  circumstances  of  the  case,  and  especially 
at  the  i)osition  of  the  parents  and  age  of  the  child, 
and  call  in  aid  their  own  experience  in  arriving  at 
their  conclusions.  Where  damages  are  allowed,  a 
reasonable  sum  should  be  deducted  on  account  of  the 
maintenance  for  such  period  as  the  child  might 
reasonably  have  been  expected  to  live  with  her 
parents.  In  an  action  under  Act  XIII  of  1855,  no 
sum  can  be  awarded  in  respect  of  funeral  expenses, 
whether  for  removal  or  disposal  of  the  body  or  for 
outlay  —  for    ceremonial    or    obsequial    purposes. 

NAXAYBV  JbTHA  «,  MUKlCIPAIi  COMHISSIONBKS  OV 

Bombay     .        .  X  Ii.  B.,  16  Bom.,  254 

7.  —   liiability    of  principal  for 

acts  of  contractor — Ripht  of  support  of  house  hy 
adjoining  soil — Principal  and  agent  or  contractor. 
— ^The  pUintifPs  were  owners  of  a  house  consisting  of 
a  ground-floor  and  upper  storey  and  measuring  77  feet 
in  length.  On  the  south  side  of  the  house  was  a 
gully,  3  feet  6  inches  wide,  separating  it  from  another 
upper-storied  house.  The  plaintiffs  in  this  suit  com- 
plained that  in  January  1891  the  defendant  by  his 
servants  dug  a  trench,  8  feet  deep,  along  the  whole 
length  of  the  gully  for  the  purpose  of  laying  a  drain 
pipe,  and  that  the  work  was  done  so  negligently  that 
the  plaintiffs'  house  was  injured  and  became  in  such 
a  dangeroas  condition  that  it  had  to  be  pulled  down. 
The  plaintiffs  claimed  ii8,996  as  damages.  The 
defendant  denied  the  negligence,  and  alleged  that  the 
work  was  not  done  by  his  servants  or  agents,  but  by  a 
contractor.  Held  that  the  defendant  was  liable  for 
the  act  of  his  contractor.  The  work  was  necessarily 
attended  with  risk,  and  the  defendant  could  not  free 
himself  from  liability  by.  employing  a  contractor. 
The  defendant,  as  well  as  the  contractor,  was  Uable  to 
the  plaintiffs.    Dhondiba  Kbishvaji  r.  Municipal 

COUMISBIOBBBB  OV  BOMBAY 

[I.  I..  R,  17  Bom.,  807 


8. 


I1O88  by  fire --Sale  set  aside — 


Decree  in  favour  of  vendor — Possession — Purchciser 
in  possession  after  decree  and  pending  appeal — 
Accident — LiahiUtg  for  damage — Maxim,  Volenti 
nonftt  if^uria. — .The  plaintiff  and  the  second  defen- 
dant A  were  brothers,  and  worked  a  cotton  press  in 
partnership.  In  August  1884  A  sold  the  press 
for  R86,000  to  V  (the  first  defendant),  who  paid  A 
R6,000  earnest-money,  and  was  put  into  possession. 
The  plaintiff  then  brought  a  suit  (No.  827  of  1884) 


'NBOTJIO'ENC'S— continued. 

against  A  praying  for  a  dissolution  of  the  partnership. 

V  was  also  a  party  defendant  to  that  suit.  The 
plaintiff  alleged  that  B35,000  was  much  too  low  a 
price  for  the  press,  and  he  objected  to  the  sale.  He 
prayed  that  V  might  be  restntined  from  continuing  in 
possession  of  the  press  and  working  it,  and  that  a 
receiver  might  be  appointed  to  take  possession  of 
it  until  furtiier  order.  On  the  21st  April  1885,  on  a 
motion,  the  Court  refused  to  grant  an  injunction  and 
receiver,  but  ordered  V  to  pay  B30,000  (t.e., 
the  balance  of  the  purchase-money),  to  the  solicitors  ^ 
of  the  parties,  for  investment  until  the  hearing  of 
the  suit,  and  directed  that,  if  that  sum  was  not  paid 
by  the  2l8t  May  1885,  a  receiver  should  be  appointed 
to  take  possession  of  the  press.  The  suit  (i.0.9 
No.  827  of  1884)  was  heard  on  the  15th  February 
1887,  when  it  was  held  by  the  Court  that  the  sale  by 
AioV  was  without  authority ;  that  the  defendant  V 
took  nothing  under  it,  and  that  the  plaintiff  was 
entitled  to  have  it  set  aside.  Certain  matters  still 
remained  to  be  decided ;  but  on  the  28th  February 
1887  the  decree  in  the  suit  was  made  eivluff  effect  to 
the  findings  already  arrived  at  on  the  15th  February. 
The  decree  by  consent  directed  various  accounts  to  be 
taken,  and  among  others,  an  account  of  the  profits 
reaUsed  by  the  working  of  the  press  by  the  defendant 

V  since  his  possession  thereof,  credit  being  given 
to  him  for  all  sums  expended  by  him  in  the  repairs, 
maintenance,  and  working  of  the  said  press  and  for 
the  management  thereof  by  him.  The  decree  further 
ordered  ^hat  the  defendant  V  should  be  repaid  the 
B80,000  which  he  had  paid  under  the  order  of  the  2l8b 
April  1885,  and  directed  "that  on  such  payment  the 
said  def emUnt  Fdo  forthwith  give  over  possession  of 
the  press  to  the  plaintiff  and  the  defendant  A.^ 
The  defendant  V  at  once  gave  notice  of  his  intention 
to  appeal.  There  was  some  delay  in  drawing  up  the 
decree.  The  minutes  were  spoken  to  on  the  81st 
March  1887  ;  the  decree  was  sealed  on  the  18th  April 
1887.  Meantime  on  the  6th  April  1887,  and  while 
the  defendant  V  was  still  in  possession,  a  fire  broke 
out  in  the  press,  and  much  damage  was  done.  Subse- 
quently to  the  sealing  of  the  decree  as  above  stated, 
the  press  in  its  damaged  condition  was  handed  over  to 
the  plaintiff's  firm  by  V,  who  also  desisted  from 
prosecuting  his  appeal,  the  injury  to  the  press  having 
made  it  contrary  to  his  interest  to  appeal.  In  May 
1887  the  plaintiff  filed  the  present  suit,  claiming 
to  recover  H  50,000  from  the  defendant  V  as  the 
value  of  the  press,  or  such  further  sum  as  might 
be  necessary  to  rebuild  and  restore  it.  He  alleged 
that  the  fire  was  caused  by  the  working  of  the 
press,  and  contended  that  the  working  of  the  press 
by  the  defendant  V  after  the  decree  of  the  28th 
February  was  an  act  of  trespass  by  him,  and  that 
therefore,  independently  of  the  question  whether  the 
fire  was  caused  by  the  negligence  of  V  and  his  servants,' 
the  said  V  was  liable  for  the  loss  occasioned  by  the 
fire.  Held  that,  independently  of  negligence,  the 
defendant  V  was  not  liable  to  the  plainl^  for  the 
loss  occasioned  by  the  fire.  Down  to  the  decree  of  the 
28th  February  1887,  the  defendant  in  keeping  posses- 
sion  of  the  press  and  working  it  was,  no  doubt,  a 
trespasser,  but  subsequently  to  that  decree  he 
remained  in  possession  and  worked  the  press  with  the 
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JSTE^GlalQ'ENCE-^oneludetU 

consent  of  the  plaintiff.  The  maxim  volenti  non  Jit 
in^uriot  applied  to  the  eircnmstancee  of  the  case. 
Seld  also  that,  no  negligence  having  heen  proved 
against  the  defendant,  the  snit  mnst  he  dismissed. 
Jamsbtji  Bubjobji  Bahaditrji  v.  Ebbahisi 
YiDiNA        .        .        •    I.  L.  B.,  18  Bom.,  183 

9, Penal  Ckxle,  8.  Wd'--N§glig9nee 

with  r99p€ct  to  animals. — ^To  snstain  a  charge 
nnder  s.  289  of  the  Penal  Code,  there  should  he 
«videDce  not  only  of  negligence,  hnt  also  that  such 
negligence  would  prohahly  lead  to  danger  to  human 
Kf e  or  of  grievous  hurt.    Akokthotts 

[8  Mad.,  Ap.«  88 


10. 


Ponif  neffligewtly 


tied  up  in  bazar, — The  High  Court  refused  to 
interfere  with  an  order  passed  under  s.  289  of  the 
Penal  Code  by  a  Magistrate  fining  the  owner  of  a 
pony  which  had  been  tied  negligently,  which  was 
running  about  loose  in  a  crowded  bazar,  and  thereby 
endangering  the  lives  and  limbs  of  persons,  that  sec- 
tion rd^erring  not  only  to  savage  ai^mals,  but  to  any 
animal.    Qxjxbn  «•  Chakd  Manax 

[19  W.  B.,  Cr.,  1 


11. 


—  Penal  Code,  s.  28e—Nefflisfent 


dealing  with  expletive — Probable  danger  to  human 
life — Loaded  gun  left  in  open  pl<tee, — C,  having  re- 
turned to  his  house  after  dawn  from  watching  his 
crops  at  .night  .with  a  loaded  gun,  and  finding  his 
house-door  locked,  placed  the  gun,  loaded,  with  the 
hammer  do%vn  on  the  cap,  on  a  cot  outside  his  house 
and  went>  for  u  short  time  to  a  neighbouring  house. 
A,  the  child  of  a  neighbour,  four  years  old,  was  Killed 
by  the  sun  exploding.  C  was  convicted  under  s.  286 
of  the  Penal  Code  for  negligently  omitting  to  take 
order  with  the  gun  sufficient  to  guard  against  probable 
danger  to  human  life.  Held  that  the  conviction  was 
bad  in  law.    QriBEK-EacPRBsB  v.  CHSKomroADTj 

(1.  li.  B.,  8  Mad.,  421 

XTBOOTIABIiE  INHTRUMENTB, 

'  — Suit  on— 

See  Casks  mrpsB  Jitbibbictiok — Cattsbs 
ov  Jurisdiction— Cavsb  ov  Acnov — 

NbGOTIABLB  iNSTBUKBirrS. 

See  LnciTATiox  Act,  1877,  abt.  159. 

[I.  Ii.  R,  28  Calc,  678 

KlBOOTIABIiE   INSTBUMENTS,     StTM- 
MABT  PBOCEDT7BE  ON— 

Act  T  of  1866,  the  Act  mentioned  in  the  following 
cases,  was  repealed  and  its  provisions  re-enacted  in 
the  Civil  Procedure  Code.  See  Cjttl  Pboobdusb 
CoDl,  1882,  BS.  682,  688. 

X Betiirn    of   stzmmonA— Pro- 

eedure. — In  a  suit  under  Act  V  of  1866,  the  sum- 
mons should  be  returned  in  the  usual  way ;  and  after 
the  expiration  of  the  required  time,  an  order  of  the 
Court  or  a  decree  should  be  obtained.  Sohil&bb  «. 
Mabkbb      •        •        .1  Ind.  Jur.,  N.  8.,  288 


2. 


Time  to  obtain  leave   to 


mSGOTIABIjE   USrSTBUMBNTS,   BUM!. 
«  MABT  PBOCEDUBSS  ON—aontinmed^ 

1866,  s.  8,  only  gives  the  defendant  seven  days  to  get 
leave  to  come  in  and  defend  on  action  on  a  bill,  note, 
etc.,  the  Court  must  be  satisfied  before  granting  a 
decree  that  the  defendant  has  had  a  full  opportonity 
to  obtain  leave  to  defend.    GboB  v.  Paxhbb 

p.  Ind.  Jur.,!^.  a,  805 

8.  Sxteneion  qf  time 

for  app^rance— Jurisdiction — Where,  in  a  suit 
under  Act  V  of  1866,  the  defendant  is  at  such  a  dis- 
tance as  would  make  it  impossible  for  him  to  put  in 
an  appcannce  within  the  seven  days  allowed  by  the 
Act,  the  Court  will  stay  execution  for  a  time  long 
enough  to  allow  him  to  appear.  Suits  cannot  be 
brought  under  this  Act  against  persons  resident  out 
of  the  jurisdiction.    Chavdbakant  Eoy  «.  Pogosb 

[8  B.  Ii.  B.,  O.  C,  88 


4. 


Iieave  to  appear  and  deftod 


— Fraotice — Costa. — The  Court  will  give  leave  to  a 
defendant  to  appear  and  defend  in  suits  under  Adb  V 
of  1866,  where  he  shows  a  defence  apparently  real ; 
but  where  there  is  a  doubt  as  to  the  bond  fides  of  the 
defence,  payment  of  money  into  Court  wiU  be  ordered 
or  security  directed  to  be  given.  The  Court  has,  in 
givihg  leave  to  defend,  a  discretion  to  order  security 
for  costs,  not  only  where  it  doubts  the  bond  fldes 
of  the  defence,  but  also  if  it  considers  the  matter  of 
defence  raised  is  unnecessary,  though  allowable.  If 
the  plaintiff  has  not  been  heard  at  first  against  the 
defendant's  application,  the  Court  will  always  allow 
him  to  come  in  afterwards  and  show  that  the  leave 
ought  not  to  have  been  granted,  or,  if  granted  at  all, 
in  more  stringent  terms.  VoiTLnrpzoT  v,  Nabayait 
SiNa        .  .     6  B.  Ij.  B.,  Ap.,  64 

6. Ijoave  to  defend. — In  an  action 

on  a  promissory  note  tthder  this  Act  the  defendant 
was  allowed  to  come  in  and  defend  after  the  plaintiff 
had  obtained  a  decree ;  the  decree  was  set  aside  and 
written  statements  ordered.    Josbph  «.  Solano 

[9  B.  Ii.  B.,  441 :  18  W.  R,  424 


6. 


Notarial  proteatSvidence  of 


dishonour — Sundi — Bill  of  exchange, — A  notarial 
protest  of  any  bill  of  exchange  noted  at  any  time 
after  the  pasnng  of  Act  V  of  1866  is  primd  facie 
evidence  that  the  bill  has  been  dishonoured  under 
s.  18  of  that  Act,  although  the  sections  relating 
to  summary  procedure  on  bills  of  exchange  did  not 
come  into  operation  till  May  1st,  1866.  A  hundi, 
which  contains  a  .direction  on  sufficient  consideration 
to  the  drawee,  and  accepted  by  him,  is  within  tiie 
terms  of  the  Act,  and  such  a  document  is  asngnable 
without  any  regular  form  of  endorsement,  if  sufficient 
cause  appears  in  the  handwriting  of  an  endorser  to 
indicate  an  intention  to  assign  it.  East  India  BAinc 
«.  Khojah  Yullie  GooLWAinr 

[1  Ind.  Jur.,  N,  a,  247 


7. 


Decree-  JBf^^^  of  plaintiff' suing 


iMeoA—Aet  V  of  1866,  s.  d.— Although  Act  Y  of 


under  the  Act, — ^Under  the  summary  procedure  on 
Bills  of  Exchange  Act  (Y  of  1866),  the  plaintiff  is 
entitled  to  claim  by  his  summons  and  obtain  by  his 
decree  whatever  sum,  principal  and  interest,  is,  on  the 
legal  construction  of  the  instrument,  demandable. 
DsftOuzA  V.  Bav^aiak        •        ..       6  ICad.^  257 
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iSTBOOTtABUSi    USTSTBUlOilffTS,   SUM- 
MABT  FBOCEDURE  ON— concluded, 

Tromisiorv    note 


— Consideration — Evidence. — ^In  »  suit  under  the 
Bills  of  Exchange  Act  to  recover  Bl>200  on  a  pro- 
missory note  the  Court  gave  a  decree  for  B700  only, 
that  being  shoim  to  have  been  the  full  oonsideratiosi 
rec^ved  for  the  note.  BUclil  Mookbbjbb  v, 
Haxajt  Chakdba  Dhab 

[8  B.  Ii.  lU,  O.  C,  180: 12  W.  B.,  O.  C,  9 

9.  — .^— — ^^— — ^—  Fromieeory  note 
— JSndoreement  stmeh  out — Evidence, — A  plaint  was 
presented  under  Act  V  of  1866  by  the  endorsees  of  a 
promissory  note  endorsed  as  follows:  "Beceived 
from  the  Chartered  Meicantile  Bank. — J.  M.  Beid, 
Agent."  The  note  had  not  been  paid  when  presented, 
and  the  endorsement  was  struck  out.  Admission  of 
the  plaint  was  refused,  unless  evidence  was  given 
that  the  note  had  been  paid,  and  to  explain  why  the 
endorsement  was  struck  out.  As  under  Act  V  of 
1866  evidence  could  not  be  received,  the  plaint  was 
not  admitted.  Chabtbbed  Mbboantilb  Bane  «. 
Sboobdb  .         .    8  B.  Ii.  B^  O.  O.,  146 


10. Suit  on    promifisory    note 

payable  by  Inatalments. — Where  a  promissory 
note  is  payable  by  instalments,  and  contains  a  stipu- 
lation that,  on  default  in  payment  of  the  first  instal- 
ment, the  whole  amount  is  to  become  due,  a  suit  to 
recover  the  whole  amount  on  default  made  in  payment 
4iff  the  first^instalment  cannot  be  brought  under  Act  V 
«f  1866.    Bbmfbt  v.  Shi£Likgvobd 

(1.  li.  R.,  1  Calo.,  180 


11. 


CoBtB—Snit  under  HBOO—Juris' 


diction  of  Small  Cause  Court.—ln  an  undefended 
fuit  brought  under  Act  V  of  1866  on  a  promissory 
note  for  B842,  there  was  nothiog  in  the  petition  to 
show  that  the  suit  could  not  have  been  brought  in 
the  Small  Cause  Court,  the  High  Court  gave  a  decree 
for  amount  of  note  and  costs.    Dxm  v.  Fibheb 

[8  B.  Ik  B^  Ap.,  10 


HSOOTIABUES      IM  8TKU  MSNTS 
(XXVI  OF  1881). 


ACT 


See  Casbb  vitdbb  Hvkdi. 

See  JusiSDiciiOH—CAirSBS  ov  Jubibdic- 
TiOH— Cattsb  op  Action. 

[L  Ii.  B.,  20  Bom.,  188 

—  B8.  4  and  18. 

See  Pbouibsobt  Notb— Fobk. 

[I.  Ii.  B.,  16  Bom.,  688 
L  Ii.  R,  ai  Mad.,  49 

—  SB.  8  and  9. 

See  PBomsBOBT  Notb— AsBiainniHT  op, 
kKO  Stotb  ov,  Pbokibbobt  Notbb. 

p:  li.  B..  11  Mad.,  280 

X  I..  R.,  17  Mad.,  461 

2  C.  W.  N.,  286 

8. 18 — Negotiable  instrument^^PromiS' 


sorjf  note — Beference  in  the  note  ^  to  collateral 
seeuriiift  Effect  of— Deposit  of  title-deeds,— An 
instrument,  signed  and  bearing  al-anna  stamp,  was  in 


I^-^aOTIABIJB     INSTBUMXSKTS     ACT 
(XXVl  OF  IQSl}— concluded. 

the  following  terms,  viz,,  "  On  deposit  of  title-deeds 
named  hereinbelow  for  value  received  by  me,  I 
promise  to  pay  three  months  after  date  R160  to 
A  B  or  order,"  then  followed  the  details  of  the  title- 
deeds.  Seld  that  the  instrument  was  a  negotiable 
instrument.    Bama  o.  Sibha 

[L  Ii.  B.,  17  Mad.,  85 
8. 17. 

See  Bul  ov  ExoHAiraE. 

[L  Jm  B.,  15  Bom.,  267 

8.85. 


See  Bbobbb — Fobm  ov  Dbobbb— Bi££  ov 
BxoHAKOB    .    I.  Ii.  B^  16  Gale,  804 

—  88.  85,  43. 

See  Majobity,  Aob  ov. 

[I.  Ii.  B.,  7  All.,  490 

—  88.  87, 89. 


^0  Pbingifal  Aim  Sxtbbtt— Dibohabgb 
ov  Smunr      .  X  Ii.  B.,  18  Mad.,  172 

-—  8.46. 

See  Pbomissobt  Note— AssiainairT  ov, 
AND  Sum  OK,  Fbomisbobt  Notbb. 

[I.  Ii.  B.,  17  Mad.,  197 

88.64,66. 

SeS  Fbomisbobt  Notb— AssiaKHBHT  ov, 

ABD  SiTITB  OH,  PBOmSBOBT  NOTBB. 

[L  L.  B.,  21  AIL,  450 
—  8.66. 

See  Pbinoipal  Aim  Svbbtt— Dibchabgb 
ov  SuBBTY    •    I.  Ii.  B.,  18  Mad.,  172 


—  88.  79, 80. 

See  Intebbbt — Ohisbion  to  STiPUikATB 
voB,  OB  Stipvlatbd  timb  has  Expibbd 
— COBTBAOTB     .  X  Ii.  B.,  28  Mad.,  18 

—  8.118. 

See  Oirns  ov  Pboov— DooixuBirrB  BELATiNa 
TO  Loans,  Exboution  ov,   ahd   Cok- 

BIDBBATIOK  VOB,  BTO. 

[1  Ii.  Bn  20  Bom.,  867 


See  Casbb  undbb  Hnmir  Law — Inhbbit- 
AircB— Sfboial  Hbibb— Malbs— Kb- 

PHBW. 


larBWBPAFEB. 

Printing  Presses  and  Newspaper 

Act  (XXV  of  1867J,  s.  3 -Name  of  printer  and 
publisher, — A  newspaper  was  printed  and  published 
bearing  the  following  words :  "  Printed  and  published 
at  Codiin  for  the  Malabar  Economic  Company  at 
the  Company's  Ooshree  Yilasam  Press."  Seld  that 
these  words  did  not  satisfy  the  requirements  of  Act 

XXV    of     1867,     S.    8.       QVEBN-ElCPREBB    V,    Habi 

Bhbvoy        .  .   I.  Ii.  B.,  16  Mad.,  448 
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ITEW  TBIAIi. 


See  CiTU  PBOOEDimE  CODB,  8. 108.  i 

[I.  I..  B.,  21  Calo^  269  ' 

See  BvTDENCB  Act,  s.  167. 

[I.  li.  B.,  19  BoixL,  748   , 

See  Cases  Tnn>ER  Small  Cause  Coubt,   | 

MOTTTSBIL — PbAOTIOB    AITD     PBOCEDUBS    { 

— New  Tbials. 

See  Shall  Cause  Coubt,  Mopussil— 
Pbaotioe  anb  Pbooedubb — Bei?bbb»ce 

TO  HiGtH  COUBT.  i 

[8  B.  !•.  B.,  A.  C,  136    I 
17  W.  B.,  618 

See  Small  Causb  Coubt,  Pbbsidbkot 
TowKS— Pbaotioe  and  Pbooedubb — 
New  Tbials. 

See  Shall  Cause  Court,  Pbesidenoy 
Towns — Pbaotice  ahd  Pbocbdube — 
Bbvebekce  to  Hig^h  Coubt. 

[7  Bom.,  O.  C,  180 

12  B.  I..  R,  84, 87 

L  li.  B.,  4  Calc,  298 

I.  Ii.  B^  16  Mad.,  179 

I.Ij.B.,20MacL,868 


—  Application  for— 

See   Pleadeb — Affoikthbnt    and    Ap- 
PEABAHOE  .      I.  Ii.  B.,  20  Bom.,  298 

—  in  criminal  oaae. 

See  Cbihinal  Pbooedubb  Codes,  s.  876 
(1872,  8.  288)    .  I.  Ii.  B.,  1  Bom.,  689 

See  Beyisiok— Cbihinal  Cases— Beyital 
ov  Cohflaiet  and  Bb-tbial. 

[24W.B.,24 

I.  Ii.  B.,  1  Calc,  282 

L  Ii.  B.,  2  Calc  406 

8  C.  W.  N.,  882 

4  C.  W.  N.,  678 

See    Bbyisiok— Cbihinal     Cases— Sbn- 

tbnobb      .    B.  Ii.  B.,  8np.  VoL,  488 

[18  W.  B.,  Cr.,  8,  28, 88 

4  Bom.,  Cr.,  3 

See    Bevision— Cbihinal    Cases— Veb- 

DIOT  OP  JUBY  AND  MiSDIBBCTlON. 

[B.  Ii.  B.,  Sup.  Vol.,  469 
See  Ybbdict  ov  Jubt— Poweb  to  Inteb- 

VBBB  WITH  VeBDIOTS. 

[L  Ii.  B.,  19  Bom.,  749 
I.  Ii.  B.,  26  Calc,  711 


KEXT  FBIBND. 


See  COHFBOHISE— COHPBOHISE  OP  SUITS 
T7NDEB  CiYIL  PbOOEDUBE  CODB. 

[L  I..  B^  17  AIL,  681 

See  Lunatic    .    I.  Ii.  B.,  18  Bom.,  666 

[I.  Ii.  B.,  19  Bom.,  186 

L  Ii.  B.,  28  Bom.,  668 

I.  Ij.  B.,  20  AIL,  2 


H'EXT  VBUSJSTD'-concluded. 

See  MiNOB— Bepbbsbntation  op  Minob 
IN  Suits       .     I.  Ii.  B.,  17  Calc,  488 

[X  Ii.  B.,  18  Mad.,  197 
L  Ii.  B.,  21  Calc,  866 
I.  Ii.  B.,  17  Mad.,  26r 
L  Ii.  B.,  21  Bom.,  88 
I.  Ii.  B.,  28  Calc,  874 

NegUgence  of - 

See  CiTTL  Pbooedubb  Code,  s.  102. 

[L  Ii.  B.,  22  Calc,  8- 

Suit  by  minor  without— 

See  Waiteb      .    L  L.  B.,  19  Mad.,  127 

Suit  instituted  by— 


See  Pbaotioe— Civil  Cases— Pabtibs. 

[I.  Ii.  B.,  22  Calc,  270^ 

NEXT  OF  KIN. 

Creditor  of— 

See  Cases  undeb  Pbobate— Opposition 

TO^  AND  BeYOCATION  OV,  GbANT. 

•  Uability  of  share  of,  for  barred 


debt. 


See  Adhinistbation. 

[I.  Ii.  B.,  2  Bom.,  7& 


Purchaser  firom- 


See  Pbobate— Opposition  to,  and  Beto- 

OATION  ov,  GbANT. 

[L  Ii.  B.,  4  Calc,  860 

NON-ACCEPTANCE. 

See  Cases  undeb  Contbaot— Constbuc- 

TION  OV  CONTBACIS. 

NON-APPEABANCE. 
Effect  of— 

See  Cases  undbb  Appeal- Devault  in 
Appbabanob. 

See   Cases     undeb    Appeal— £x-pabtb 
Cases. 

See  Cases  undeb  Ciyil  Pbooedubb  Code, 
- 1882,  ss.  98,  99  (1869,  s.  110). 

See  Cases  undeb  Crra  Pbooedubb  Code, 
1882,  S.  100  (1859,  8.  111). 

See  Cases  undeb  Ciyil  Pbooedubb  Code 
1882,  ss.  102, 103. 

See  Cases  undeb  Citil  Pbooedubb  Code, 
1882,  S.  108  (1859,  s.  119). 

See  Cases  undeb  Citil  Pbooedubb  Code, 
1892,  s.  158  (1859,  s.  148). 

See  Cases  undeb  Civil  Pbooedubb  Code,. 

1882,  B.  m. 
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TSfON*APVSlARANCE'-cauelud4d. 

See  Civil  VbocvovxeCodh,  1882,  s.  249 
(1859«  s.  217)       .  6  B.  li.  R,  Ap.,  65 

See  Cokflaiht— DisiQSSAL  ov  Complaint 
— Efvbot  op  Dibkissal. 

[4  MacL,  Ap.,  8 

6  Mad.,  Ap.,  8 
L  Ii.  B.,  6  Calo^  628 

4  a  W.  N.,  846 

See  Cases  vndbb  Coicflaint — ^DisiassAi* 
07  Cokplautt— Obouio)  pob  Diaicis- 

SAL. 

See  Insolybnt  Act,  8. 86. 

[8  B.  Ii.  B.,  Ap.,  67 

7  O.  L.  K.,  878 

See  Bb8  JiTDiOATA—JiJDOiaENTB  ov  Pbb- 
•LoasiXY  Poiins  .      .  6  B.  I«.  B.,  64 

(1.  Ii.  B.,  9  Calc,  426 

L  Ii.  B.,  6  Bom.,  496 

X  la.  B.,  6  Bom.,  477 

L  Jj.  B.,  16  Calc,  98 

!•.  B.,  16 1.  A.,  166 

I.  Xu  B.,  21  Bom.,  91 

I.  Ii.  B„  12  AU.,  689 

L  Ii.  B.,  24  Bom.,  261 

KOlf-DEIiIVEBT. 

See  BAiLXBin       .  1  B.  Ii.  B.,  O.  C,  68 

See  Cases  viidbb  Cohtsaot. 
See  COKTBAOT  AOT,  s.  89. 

[L  Ii.  B.,  4  Calc,  262 
I  Mad.,  162 

See  CoNTEAOT  Act,  s.  51. 

[L  Ij.  B.,  4  Calc,  262 

NOir-SUIT. 

Power  to  nonHSiiit  a  plaintifEl— 

Semhle— The  Conrts  in  India  have  powers  to  pass 
a  judgement  of  non-suit.  Pabbotah  Gib  v,  Nab- 
badaGis    ....       8C.  W.  N.,  617 

[L  Ii.  B.,  22  All.,  606 

KOBTH-WISeRF      PBOVHTCES  '  IiAin> 
HBVJSNUE  ACT  (XTX  OF  1878). 

See  Cases  ttitdbb  Jttbisdiotiok  op  Ciyil 
CotTBT— Bbkt  and  Bbybnub  Suits, 
N.-W.  P. 

See  Cases  under  Jubisdiotion  op  Be- 

YENUE     COUBT— N.-W.     P.    BeNT    AND 

Beyenub  Cases. 

See  Bbb  Judicata— Competent  Coubt— 
Betenue  Coubts  I.  Ii.  R.,  7  All.,  224 


NOBTH-WE8T      FBOVINCE8      IiAlTD 
BESVENUB      ACT      (XIX      OF     187d>. 

— continued. 

See  N.-W.  P.  Bent  Acts,  s.  94. 

[I.  Ii.  B.,  1  AU.,  612 

See  Sale  pob  Abbbabs  op  Betbnub — 
SETTiNa  aside  Sale — ^Ibbboulabitt. 

[X  Ii.  B.,  1  AIL,  400 

BS.  48,  88,   and  241— ^  Vendor  and 


8.8. 


See  CoLLEOTOB    .  I.  Ii.  B.,  16  AIL,  410 

See  Deed — Constbuction. 

[I.  Ii.  B.,  18  AIL»  888 


purehaeer — Agreement — Jurisdiction  of  Civil 
Court — Cause  of  action — Aseeeement  of  revenue. — 
The  pnrchaser  of  a  certun  estate  paying  revenne 
to  Government  agreed  with  the  vendors,  shortly  after 
the  sale,  that  they  should  retain  a  certun  portion  of 
such  estate  free  of  rent,  and  that  he  would  x>ay  the 
revenue  payable  in  respect  of  such  portion.  In  1853. 
in  a  suit  by  the  vendors  against  the  purchaser  to  en* 
force  this  agreement,  the  Sudder  Court  held  that  the 
revenue  payable  in  respect  of  such  portion  of  the 
estate  was  payable  by  the  purchaser.'  In  1875,  on  a 
fresh  settlement  of  the  estate,  the  representatives  in 
title  of  the  purchaser  applied  to  the  settlement  officer 
to  settle  such  portion  of  the  estate  with  the  represent- 
ative in  title  of  the  vendors.  The  settlement  officer 
refused  this  application,  but  it  was  subsequently 
allowed  by  the  superior  revenue  authorities.  The 
representative  in  title  of  the  vendors  then  sued  the 
representatives  in  title  of  the  purchaser  in  the  Civil 
Court,  claiming  <*  that  he  might,  in  accordance  with, 
the  agreement  between  the  vendors  and  the  pur- 
chaser, be  exempted  from  paying  revenue  in  respect 
of  such  portion,  as  against  the  defendants,  without 
any  injury  to  the  Govemmenc :  that  the  defendants 
might  be  ordered  to  pay  as  heretofore  such  revenue : 
and  that  the  defendants  might  be  ordered  never  to 
claim  or  demand  from  him  any  revenue  they  might 
be  compelled  to  pay  in  respect  of  such  portion." 
Held  per  Spankie,  J.,  that,  assuming  that  the  agree- 
ment between  the  vendors  and  the  purchaser  was 
enforceable,  the  act  of  the  defendants  in  moving  the 
settlement  officer  to  settle  such  portion  of  the  estate 
with  the  plaintiff  gave  the  plaintiff  a  cause  of  action. 
Also  that  the  object  of  the  plaintiffs  suit  being  to 
obtain  a  declaration  that,  as  between  him  and  ths 
defendants,  the  latter  were  bound  to  pay  revenue  in 
respect  of  such  portion,  the  suit  was  not  barred  by 
d.  Kb),  8.  241  of  Act  XIX  of  1873.  Also  that, 
although  the  revenue  authorities  might  reg^ard  the 
decision  of  the  Sudder  Court  as  binding  on  the 
parties  then  before  the  Court,  for  the  currency  of  the 
then  settlement,  that  decinon,  that  settlement  having 
expired,  and  s.  83  of  Act  XIX  of  1873  having  come 
into  force,  could  not  control  the  power  of  the  revenue 
authorities  to  settle  the  land  in  question  with  the 
plaintiff  who  was  its  proprietor.  Held  per  Old- 
PIELD,  J.,  that,  with  reference  to  ss.  48  and  83  of  Act 
XIX  of  1873.  the  Civil  Courts  could  not  relieve  the 
plaintiff  of  his  liability  to  pay  revenue.  Held  by 
the  Court  that,  in  the  absence  of  proof  that  the- 
agreement  by  the  purchaser  was  intended  to  extend; 
beyond  the  period  of  the  settlement  then  current,  and 
that  it  was  binding  upon  his  representatives  in  title, 
the  plaintiff  could  not  obtain  the  declaration  which 
he  sought.    HiBA  Lal  v.  Ganebh  Pbasad 

[I.  Ii.  &,  2  AIL,  41& 
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KORTH-WBST      FBOVHrOES      IiAITD 
BEVlESNnJBJ      ACT      (XIX     OF     1878) 

— continued. 

'  8.62. 

See      Pbb-bmption— CoKSTBiroTiOF     op 
WA2IB  UL-ABz  .  I.  Ii.  B.»  17  AIL,  447 

8. 65. 

See   Co-SHABBBs— Gbctbal  Bights   in 
JoDTT  Pbopbbtt  I«  Ii.  B.,  18  All.,  129 

88.  72,  77. 


See    LAKDIOBD    and    TENANT—CONbTITU- 
TION        OP        BbLATION — ACKNOW£BI>a- 

KBNT  OP  Tenancy,  bto. 

[LImB^B  All.,  185 
8.  77. 

See  Landlobp  and  Tbnant— Constitu- 
tion OP  BBLATION — GbNBBAJUiT. 

(1.  Jx  B.,  16  AH.,  209 

—  8.  79. 

See  Gbant— PowBB  to  Gbant. 

[I.  lu  B.,  2  All.,  646,  782 

—  8.  9L 

.    I.  Ii.  B.,  8  All.,  484 


See  Cttbtoh 

—  88.  94,  97. 

See  DuBBSS 

—  8.  107. 


I.  Jm  B.,  U  Aa,  899 


See  COLLECTOB     .  L  Ii.  B.,  16  AIL,  410 

See    Pabtition — Modb    op    Eppboiino 
Pabtition  .  L  Ii.  B.,  20  AIL,  92 

[I.  L.  B.,  22  All^  829 

See  Pbb-buftion— Bight  op  Pbe-bvp- 
TiON  .    I.  Ia.  B.,  20  All.,  92 

—  8. 108. 

See  Pabtition— Bight  to  Pabtition— 
Gbnbbally        .  I.  Ii.  B.,  8  All.,  400 

—  8&  Ul,  112. 


See  JuBissiOTiON  op  CiYni  Coubt — 
Bbtbnitb  Coubts — Pabtition, 

[I.  Ii.  B.,  9  AIL,  429 

See  Pabtition — Jubibdiotion  op  Civil 
Coubt  in  Suits  bbspboting  Pabti- 
tion .   I.  Ii.  B.,  9  AH.,  429 

[I.  KB.,  20  AIL,  76 

—  8.118. 

See  Appbal— N.-W.  P.  Acts. 

[I.  Ii.  B.,  9  AIL,  446 
1. 1..  B.,  11  All.,  828 
L  Ii.  B.,  14  All.,  600 

•  Ohjeetion     filed      after    time 


limited  hy  Conri  hwt  before  aetion  taken  under 
9.  IIB.—Held  that  the  provinmis  of  ss.  214  and  219' 
of  Act  XIX  of  1873  do  not  apply  to  an  ex^parte 
dceision  of  a  question  of  title  by  a  Conrt  of  Bevenue 
acting  under  a.  118  of  the  nid  Act.  JSeld  alflo  that 
■M  Court  of  Bevenue  acting  in  partition-proceedings 


NOBTH.WS8T      :%OVIl!rC£S       IiAKB 
BESV1BNII1S      ACT     (XIX      OF     1878) 

— eowtinmed, 

under  s.  118  of  Act  XIX  of !  1873  was  not  precluded 
from  dealing  with  an  objection  brought  before  it 
merely  by  reaeon  of  euch  objection  not  having  been 
filed  within  the  time  limited  by  the  Court  for  filing 
objeetionB*  lihe  Court  not  having  up  to  that  time 
taken  any  action  under  b.  113  of  the  said  Act. 
Muhammad  Abdul  Karim  v.  Mahammad  Shadi 
Khan,  J.  X.  JR.,  9  AIL,  429s  distinguished.  Tulsi 
Prasad  «.  Matbit  Mal     .  I.  Ij.  B«,  18  AIL,  210 


88.  118, 114. 


See  Appbal— N.-W.  P.  Acts. 

[I.  Ii.  B.,  2  AIL,  619 
I.  Ii.  B.,  14  AIL,  600 
I.  Ii.  B.,  18  AIL,  210 

See  DxOBSE — Fobm  ov  Deorbe— Genx- 
BAL  Cases        .  I.  Ii.  B.,  6  AIL,  620 

[L  Ii.  B,  14  AIL,  500 

Bee  Pabtition— J  UBisDicTioN  op  Civil 
Coubt  in  Suits  ehspectincj  Partition. 

[L  Ii.  B.,  8  AIL,  429 
I.  Ii.  B.,  20  AIL,  76 

See  Pabtition—Misoellaneous  Cases. 
[I.  Ii.  B.,  9  AIL,  42&,  446 

See  Bes  Judicata— Competent  Court — 
Bbyenub  Coubts  I.  Ii.  B.,  2  AIL,  889 

[I.  Ii.  B.,  6  AU.,  280 
1. 1..  B.,  9  AIL,  888 
I.  Ii.  B.,  18  AIL,  69 

■ Procedure — Inquiry     into    ob' 

jectiona  raising  queatione  of  title, — When  a  Collector 
or  Assistant  Collector  has  determined  to  enquire  into 
objections  raising  questions  of  title  preferred  under 
B.  113  of  the  N.-W.  P.  Land  Bevenue  Act,  1878,  his 
proceeding  thereupon  must  be  conducted  as  an  origi- 
nal suit  in  a  Civil  Court.  Banjit  Sinoh  v,  iLi^i 
Baksh  .  L  Ii.  B,  6  AIL,  620 

8.  116. 


See  Partition— Jurisdiction  op  Civiii 
Court  in  Suits  rbspbotin&  Partition. 

[I.  I..  B.,  9  AIL,  429 

—  fiU  124. 


See  Partition — Mode  op  KpPEcriNa  Par- 
tition   .        •  I.  Ii.  B.,  22  AIL,  829 

—  8.123. 

See  Co-sharers— Enjoyhent  op  Joint 
Property — Cultivation. 

[L  I..  B.,  8  AIL,  818 
1. 1..  B.,  4  AIL,  616 

Prif>ate  Partition.—S,  126  of 


Act  XIX  of  187S  does  not  apply  to  a  partition  by 
private  agreement.  Oava  Singh  y.  Udit  Singh,  /. 
X.  H,,  18  All,,  396,  refeired  to.  Sam  Prasad  v. 
Dina  Kuar,  I.  X.  R„  4  AIL,  615,  dissented  from  by 
Knox  and  Banbrji,  JJ,  Kashi  Prasad  v.  Kbdar 
NashSahu   .  .    I.  Ii.  B,  20  AIL,  219 
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JBTOHTH-WSST      PBOVINOE8      I«AKB 
TLSSVENXm     ACT      (XIX      OF     1878) 

B8. 181, 182. 

See  Fabtition— Jfsisdictiok  op  CnriL 
CoTJBT  IV  Suits  BisPEoriKa  Pabtitiok. 

[L  Ii.  B.,  8  All,  488 


—  8. 185. 

See    JuRiSDicnoir    of    Civil   Coubt— 

BEYEUrB  COUBTS— PABTiriON. 

[7  N.  W.,  848 
I.  li.  B.,  10  AIL,  5 

See  Pabtitiok— JxTBisDioTioN  op  Civni 
Coubt  in  Suits  bespbctdtG'  Pabti- 
TiON  •  .  I.  L.  B.t  10  All.»  6 

s«  146. 

See  Sale  fob  Abbeabs  of  Beybvue-* 
Sale-pbocbbds  .  I.  1m  B.,  6  All.,  112 

88. 146, 148. 

See  Co-SHABEBS— Gbnebal  Bights  nr 
Joiirr  Pbofebtt. 

[I.  Ii.  B.,  14  All.,  278 

8. 154. 


See  Mahomedas  Law— Gift— VAXiDirr. 

[L  Ii.  B.,  21  All.,  165 

—  88. 166, 167, 168. 


See  Fbe-emption— Bight  of  Pbe-ekf* 
TioK  .  L  Ii.  B.,  13  All.,  224 

See  Sale  fob  Abbeabs  of  Beyenub — 
Incumbbahobs— N.-W.  P.  Land  Beve- 
nue  Act         .  L  Ii.  B.,  m  AIL,  821 

—  8.184. 

See  Benami  Tbansaction — Cbbtifibd 
PuBOHASES— N.-W.  P.  Land  Beyenub 
Act  .     L  Ii.  R.,  21  All.,  28 

—  88. 185, 186. 

See  Bight  of  Suit — Sale  fob  Abbeabs 
of  Beyenub     .  I.  L.  B.,  21  AIL,  187 


8.188. 


See  Pbe-emftion— Bight  of   Pbb-ekp- 
TioN  •        .        .  I.  L.  B.,  1  AIL,  877 

p.  L.  B.,  18  AIL,  224 

—  8. 190. 

See  Landlobd  and  Tenant— Conbsztu- 

TION  of   BeLATION — AOKNOWIiBDOKENT 

OF  Tenangy  bx  Bbobipt  of  Bent. 

[I.  I..  B.,  6  Aa,  62 

—  8.19L 


8.20). 


See     Pbjs-ejcftion^Constbuotiov      of 
Wajib-ul-abz       .  1. 1*  B.,  22  AIL,  1 

88.  194,  196  (Act  Vm  of  1879, 


NOBTH-WBBT      PBOVINOESB      IiAKB 
BSSVBNT7E     ACT      (XIX      OF      1878) 

— concluded, 

-     a.  196. 

See  Lunatio        •    I.  Ii.  B.,  1  AIL,  476 


88. 206, 206B. 


See   GuABDiAN— Disqualified  Pbofbib- 
TOBS         .  I.  Ii.  B.,  6  AIL,  26^  487 

[L  L.  B.,  22  AIL,  864 

—  88.  214, 219. 


See  Appeal— N.-W.  P.  Acts— N.-W.  P. 
Land  Beyenub  Act. 

[L  L.  B.,  18  AIL,  210 

—  88.  220,  281. 

See  I9.-W.  P.  Bent  Acts,  s.  1. 

[I.  Ii.  B.,  6  AIL,  170 

—  8.  22L 

See  Abbitbation— Abbitbaxion  undba 
Spboial  Acts- N.-W.  P.  Land  Bbti* 
NUB  Act         .  I.  Ii.  B.,  14  AIL,  847  . 

—  88. 222-28L 


See  Abbitbation— Abbitbation  undbb 
Special  Acts— N.-W.  P.  Land  Beye- 
nub AoT         .    I.  Ii.  B.,  18  All.,  172 

—  8.24L 

See  Cases  undbb  Jubisdiotion  of  Ciyil 
Coubt— Bent  and  Beyenub  Suits, 
N.-W.  P. 

See  Pabtition— Jubisdiotion  of  Ciyil 
Coubt  in  Suits  bespbcting  Pabtition. 

[L  Ii.  B.,  9  AIL,  429 

I.  Ii.  B.,  10  AIL,  6 

I.  L.  B.,  20  AU.,  76 

—  8. 248. 


See  Bulbs    icadb   undeb   Aors-^Cira 
Pboobdubb  Code,  s.  320. 

[I.  Ii.  B«  12  AIL,  664 
8.267. 

See  CONTBAOT  AoT,  s.  28— Illegal  Con- 
tbaots — Against  Pctblio  Policy. 

[I.  I..  B.,  22  Aa,  220 

See   Pbe-ekption— Bight   of  Pbe-eicp- 
tion        .        .  L  Ii.  B.,  17  AIL,  226 

3ffOBl?H-WB8a?BRir  PBOVINCXBS  Il/LNB 
BBVmnTB  ACT  (Vm  OF  1879). 

8.  20. 


S$e  Coubt  09  Wabds. 

[L  Ii.  B.,  7  AIL,  687 


See  Coubt  of  Wabds. 

[L  Ii.  B.,  7  All.,  687 

NOBaS-WEBV  FBOVIKCB8  MUKI- 
OIFAI.  nCPBOVBMBNTS  AOT  (VI 
OF  1888),  8.  12. 

See  N.-W.  P.  AND  Oudh  Municzpa]«itib8 
Aos,  IS58,  ss.  69,  71. 

[I.  L.  B,,  8  AlLt  67r 
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JSfORTK'VrE&H  FBOVINCE8  "KESNT 
ACTS  (XVm  OF  1873  ANB  XH  OT 
1881). 

See  Abbitsation— Abbitbatiott  uhdxb 
Spbcial  Aotb  Ajsn>  Bboulations— N.- 
W.  P.  Bent  Act.    L  Ii.  B.,  2  AIL,  119 

See  Cases  itndeb  Jubisdiotion  ov  Civil 
CoTjBT— Bent  and  Beybnite  Suits,  N.- 
W.P. 

JSee  Jubisdiotion  ov  Beyenub  Coitbt — 
N.-W.  P.  Bent  and  Beybnub  Cases. 

See  Landlobd  and  Tenant — ^Payment  ov 
Bent — Non-payhbnt. 

[L  Ii.  B.,  18  AIL,  290 

L   8. 1 — AppUeation    of  the    Civil 

Procedure  Code  to  suite  in  the  Eevenue  Courte — 
Civil  Procedure  Code,  1877,  m.  43, 37BSuit,  With- 
drawal of—Relinqwiehment  of  pari  of  claim, — 
JSeld  by  the  Full  Bench  (Stuabt,  C.J„  dissenting) 
that  the  Coorts  of  Bevenne  in  the  North- Western 
Provinces,  in  those  matters  of  procedure  upon  which 
the  Bent  Act  of  those  Provinces  (Act  XII  of  1881)  is 
-silent,  are  governed  by  the  provisions  of  the  Civil 
Procedure  Code.  The  principle  of  decision  in  NiU 
moni  Singh  Deo  v.  Taranath  MuJcerjee,  J.  L,  It,, 
9  Calc,  295,  followed.  Held  therefore  that  the 
procedure  provided  by  ss.  48  and  873  of  the  Civil 
Procedure  Code  is  applicable  to  suits  tried  under  the 
N.-W.  P.  Bent  Act,  1881.  Madho  Pbaxash  Singh 
r.  MuBxi  Manohab.  Hiba  Sinoh  V,  Makitnd 
^siNGH     ....     L  Ij.  B.,  5  AIL,  406 


2. 


Application  of  the   Civil 


Procedure  Code  to  suits  in  the  Revenue  Court — 
Judgment  in  accordance  with  award — Appeal — Act 
XIX of  1878  (N.'W.  P.  Land  Ret^^nuB  Act),  ss.220, 
281, — The  provisions  of  the  Civil  Procedure  Code  re- 
lating to  awards  are  not  applicable  to  suits  under  the 
N.-W.  P.  Bent  Act,  1881,  the  matters  in  dispute  in 
which  have  been  referred  to  arbitration,  as  s.  96A  of 
that  Act  specifically  imports  into  it  the  procedure  of 
the  N.-W.  P.  Land  Bevenue  Act  with  re^rd  to  arbi- 
trations.   Fahimttnnissa  v.  a  judhia  Pbasad 

[L  L.  R.,  6  AIL,  170 

8.  2 — Procedure — Case    begun 


while  Act  XVTII  of  187  H  wa»  in  force, -The  ques- 
tion whether  land  held  by  a  person  whose  proprietary 
rights  in  a  mehal  have  been  sold  in  execution  of  'a 
decree  wbile  Act  XVIII  of  1873  was  in  force,  was 
held  by  him  as  s(r  at  the  time  of  such  sale,  must  be 
determined  by  that  Act.  Habi  Das  r.  Gha^shax 
Nabain  .       I.IJ.B.,  e  AIL,  286 

2.  •  and  s.  9 — Pr  ocedur e — 


Landholder  and  tenant — Sale  of  occupancy  right  in 
execution  of  decree, — Held  that  a  landholder  who 
had  attached  the  occupancy  right  of  an  occupancy 
tenant  in  certain  layd  in  execution  of  a  decree  before 
Act  Xll  of  1881  came  into  force  was  not  entitled 
under  s.  2  of  that  Act  to  bring  such  rivrht  to  sale 
after  that  Act  came  into  force,  that  section  not  sav- 
ing the  right  of  a  landholder  to  bring  such  a  right  to 
sale  in  execution  of  a  decree,  and  s.  9  of  that  Act 
expressly  prohibiting  the    nle  of   such  a  right  in 


3S"OBTH-W3BST  FBOVINCES  BXOarOf 
ACTS  (XVIII  OF  1873  AITD  XH  OF 
1881) — continued. 

execution  of  a  decree.      Naik  Bah  Sinoh  v,  H ctbu 
Dhab    .        .        .        .        I.  Ii.  B.,  4  All.»  371 

Mttbu  Bai  «.  Ledbi   .        I.  Ii.  B./7  Aii,^  851 

8.  8 — Sir  land — Settlement, — Land  re- 
corded as  sir  during  the  progress  of  a  settlement 
of  the  district  in  yrhich  it  i^  situate  is  not  sir  land  as 
defined  in  s.  3  (4)  of  Act  XVIII  of  1873.  Such 
land  does  not  become  sir  land  within  the  meaning  of 
that  definition  until  the  settlement  is  closed  and' 
confirmed.    Habi  Das  v,  Ghanshak  Nabain 

[L  Ii.  B.,  6  AIL,  286 
88. 5  and  6. 

See  Enhangbvbnt  cIb  Bent — Exbkptiok 
VBOH  Enhanobkent  bt  Univobk  Pa.t- 
MBNT  OP  Bent,  bto. — ^Variation  bx- 
Chanqe  in  Naiubb  op  Bent,  bto. 

[I.  Ii.  B.,  1  AIL,  301 


8,7. 


See  Landlobd  and  Tenant — Pbopebtit 
IN  Tbees  and  Wood  on  Land. 

[I.  Ii.  R.,  8  Aa,  467 
I.  Ii.  B.,  9  AIL,  88 

See  Landlobd  and  Tenant— Tbansvbb 
sr  Landlobd  .    I.  L.  B.,  8  AIL,  189 

See  Cases  itndbb  Bioht  of  Oooxtpanoy — 

TBANSPBB  op  BlftHT. 

1. Sx-proprietarg  tenant  —Pos- 
session of  sir  land.  Right  to, — Since  Act  XVIII  of 
1873  came  into  force,  a  co-sharer  entitled  to  obtain 
by  pre-emption  the  proprietary  right  of  another 
cOHiharer  is  not  entitled  ordinarily  to  a  decree  against 
the  vendor  for  possession  of  the  sir,  bat  only  for  the 
possession  of  the  proprietary  right  in  the  sir.  He  is, 
however,  entitled  to  possession  of  the  sir  land  as 
against  the  vendee.  Baldeo  Pandby  v,  Jhabi 
KuAB 7Kr.W.,  834 

2. Usufructuary     mortgage — 


JEx'proprietary  tenant — &ir  land. — Held  by  the 
Full  Bench  (Oldpibld  and  Bkodhctrst,  JJ„  dis- 
senting) that  a  person  who  creates  a  usufructuary 
mortgage  of  zamindari  property  becomes  an  ez-pro- 
prietary  or  occupancy-tenant  of  the  sir  land  under 
8.  7  of  the  N.-W.  P.  Bent  Act  (XII  of  1881).  Per 
PBTHEBAIE,  C,J,-'K  usufructuary  mortgagee  is,  for 
the  time  being,  the  proprietor  of  the  property, 
inasmuch  as  a  proprietor  is  the  person  entitled  to 
exclusive  possession  at  the  time ;  and  the  intention  of 
the  Legislature,  as  expressed  in  s.  7  of  the  Bent 
Act,  is  that,  when  a  zamindar  ceases  to  be  entitled  to 
occupy  the  sir  land  as  proprietor,  he  shall  have  the 
right  to  occupy  it  as  an  ex-proprietary  tenant  under 
s.  5.  Bhagwan  Singh  v.  Murli  Singh,  J.  L,  R„  1 
All,,  549,  dissented  from.  Per  Stbaioht,  <7.~The 
words'* lose"  and  «* part  with'*  in  «.  7  of  the  Bent 
Act  were  intended  to  cover  all  cases  in  which  s 
proprietor  of  land  has  either  voluntarily  or  by  opera- 
tion of  law  deprived  himself  permanently  or  tem- 
porarily of  the  power  to  exercise  full  proprietary 
right  over  his  property.     Per  Mahmood,  «/•— The 
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meaning  of  the  wordt  **  proprietary  rights"  in  s.  7  of 
the  Bent  Act  is  equivalent  to  that  of  the  term  "  fnll 
ownership/'  corresponding  to  domininm  in  the  Boman 
law  and  fee-simple  estate  in  English  law.      The  right 
of  a  nsnfructiiary  mortgagee  cannot  be  called  pro- 
prietorship *;  and  having   regard    to    s.   68    of  the 
Transfer  of  Property  Act,  the  execation  of  a  usufruc- 
tuary mortgage  does  not  amount  to  a  transfer  of  the 
proprietary  right.      The  word  **  lose  "  as  used  in  s.  7 
of  the  Bent  J^ct  means  the  transfer  of  proprietary 
rights  'otherwise  than  by  the  will  of  the  owner  in 
consequence  of  some  incident  of  law.      The  term 
"  part  with "  is  a  general  expression  including  both 
alMolute  and  temponiry  alienation ;  and  a  usufruc- 
tuary mortgage  is  a  "parting  with''  some  of  the 
incidents  of  ownership,  and  falls  within  the  purview 
of  B.  7»  inasmuch  as  the  rights  of  possession  and  of 
the  enjoyment  of  the  usufruct  are  transferred  from  the 
mortgagor  to  the  mortgagee,  though  such  a  transfer 
does  not  amount  to  a  total  alienation  of  proprietor- 
ship.     Bhagwan  Singh  v.  Murli  Singh,  1.  X.  J2.,  1 
All.,  549,  dissented  from.      Gopal  Pandeg  v.  Far- 
sotam  Das,  J.  L,R„  5  All.,  121;   Q-anga  Din  v. 
Dhurandhar  Singh,  J.  L.  E.,  5  AIL,  495 ;  and  &ulah 
Sai  V.  Indar  Singh,  J.  L.  B.,  6  AIL,  54,  referred  to. 
Per  Oldpibld,  J. — llie  words  "  lose  or  part  with 
his  proprietary  riglits  in  any  mehal  "in  s.  7  of  the 
Bent    Act  mean  a  loss  or  parting    which  divests 
abiolutely  of   all    propriotary    rights,    leaving    no 
interest  of  a  proprietary  kind  in  the  mehal ;  this  does 
not  happen  in  a  usufructuary  mortgage,  and  therefore 
the  latter  is  not  «  loss  of.  or  parting  with,  proprietary 
rights,  within  the  meaning  of  s.  7.    Bhagwan  Singh  v. 
Murli  Singh,  I,  L,  R.,  I  AIL,  549,  approved.    Per 
Bbodhxtbst,  J. — The  word  "  lose "  in  s.  7  of  the 
"Bent  Act  means  inv<:luntarily  L^se,  as,  for  instance, 
by  auction- sale,  and  "  part  with  "  means  voluntarily 
and  entirely  divrstttd  of  by  moans,  e.g.,  of  gift  or 
private  sale.     "  Proprietary  rights  "  means  the  whole 
of  the  proprietary  rights ;  and  a  usufructuary  mort- 
gagor of  zamindari  property  cannot  be  said  to  have 
lost  or  parted  with  his  proprietary  right  therein,  and 
therefore  do>'s  not,  under  the  provisions  of  s.  7  of  the 
Bent  Act,  become  an  ex-pmprictary  or  occupancy 
tenant  of  the   s(r  land.     Indar  Sbn  v.  Naitbat 
Soran  .        .        .        .       I.  L.  B.,  7  AIL,  568 


8. 


Ueufructuarg  mortgage  of 


zamindari  including  sir — Losing  or  parting  toitk 

proprietary   right  in  mehal — Sx- proprietary  tew 

.  ant* — A   zamindar  who  makes  a  usufructuary  mort- 

.|fage  of  his  zamindari  including  his  sir  land  does  not 

^so  **  lose  or  part  with  his  proprietary  rights"  within 

*the  meaning  of  s.  7  of  Act  XII  of  1881  as  to  become 

an  ex-proprietary  tenant  of  his  sir  land.    Bhagwan 

Singh  v.  Murli  Singh,  1.  L.  B.,  1  AIL,  459,    and 

Indar  Sen  v.  Hauhai  Singh,  1,  L,  B.,  7  AIL,  553, 

referred  to,  and  the  judgments  of  the  minority  of  the 

Court  in  the  latter  case  approved.   Khiali  Bam  v. 

NathuLal,  L  L.  S.,  15  AIL,  219,  and  Jarao  Bihi  ▼. 

Kifayat  Alt    Khan,    Weekly  Notes,  AIL  (1893), 

177,  reiemd  to.    Hadho  Bhabthi  «.  Babti  Sikgh 

[L  Ii.  B.,  16  AIL,  887 
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4.   ■ •  Ex-proprietary    tenant — 

Ex-proprietary  tenancy  arising  on  sale  of  part  of 
the  zamindar^s  share.— in  order  that  the  provisions 
of  s.  7  of  Act  XII  of  1881  may  come  into  operation, 
it  is  not  necessary  that  the  zamindar  should  lose  or 
part  with  his  proprietary  rights  in  respect  of  the  whole 
of  his  interest  in  the  mehal.    Bhawani  Fbabad  v. 

GHUIiAV  MlTHAaCMED  .  .  I.  Ii.  B.,  18  All.,  121 

M UBLEDHAB  v.  Pbmbaj    •  I.  Ij.  B.,  22  AIL,  206 


6. 


Ex'proprietary    tenancy. — 


The  words  "  held  by  him  as  sir  "  in  s.  7  of  Act  XII  of 
1881  (N.-W.  P.  Bent  Act)  must  be  construed  to 
mean  land  belonging  to  him,  or  to  which  he  was  en- 
titled, as  sir,  and  as  literal  an  interpretation  should  be 
placed  upon  these  words  as  is  consistent  with  the  ca- 
nons of  construction.  In  1879  one  of  the  defendants 
sold  a  oue-third  share  of  certain  s(r  land  in  a  village 
to  the  plaintiff,  who,  at  that  time,  was  in  cultivatory 
possession  thereof  under  a  deed  of  mortgage  executed 
in  his  favour  by  the  same  defendant  in  1877.  The 
plaintiif  alleged  that,  after  the  sale,  he  continued  in 
poflsession  of  the  sir  land  till  1884,  when  he  was 
dispossessed  thereof  by  the  defendants.  He  sued 
for  recovery  of  possession  of  the  land.  Seld 
that  the  defendants,  being  ex-proprietary  tenants  of 
the  land  in  dispute,  were  entitled  to  hold  possession 
thereof,  by  operation  of  law,  with  reference,  to  the 
terms  of  s.  7  of  the  N.-W.  P.  Bent  Act ;  and  the 
plaintifPs  contention  that  because  for  four  or  five 
years  the  defendants  failed  to  assert  their  ex-proprie- 
tary tenant  rights,  they  were  debarred  from  doing  so, 
could  only  be  well  founded  if  there  had  been  any 
provision  either  in  the  Limitation  Act  or  the  Bent 
Act  creating  such  a  disability.  Held  also  that,  not- 
withstanding the  fact  that  the  plaintiff  was  in  pos- 
session of  the  land  in  dispute  as  mortgagee  at  the 
time  of  the  sale,  and  continued  in  possession  after- 
wards, his  vendor  must  be  taken  to  have  "held" 
the  laud  as  his  sir  at  the  time  of  the  sale  of  his  pro- 
prietary interest,  within  the  meaning  of  s.  7  of  the 
Bent  Act    Habjab  v.  Badha  Kishan* 

LL  L.  B,  8  All.,  266 


6. 


Transfer  of  Property   Act 


(IV  of  1869J,  ss,  41,  48  Transfer  by  ostensible 
owner — Meaning  of  "held**— Statute,  Construe" 
Hon  of—Betrospectire  rff^ct — Mortgage  of  sir 
land  before  passing  of  Act  XVIII  of  1873 — Sale  of 
mortgagor's  rights  whilf  that  Act  was  in  force — 
Bight  of  mortgagee,— ^In  18' 9  A  and  J",,  two  co- 
sharers  of  a  moiety  of  a  10  biswas  share  in  a  village  (F 
and  W  being  also  co-sharers  in  the  same  moiety), 
joined  with  ff^  the  holder  of  the  other  moiety,  in  giving 
to  JT  a  usufructuary  mortgage  of  87  bighas  of  land, 
being  the  whole  of  the  sir  land  appertaining  to  the 
10  bisWas  share.  The  deed  of  mortgnge  authorized 
the  mortgagee  to  retain  possession  of  the  land  until 
payment  of  the  mortgagc-m  mey  and  to  receive  profits 
in  lieu  of  interest ;  and  he  obtained  p  ssession  accord- 
ingly. In  1872  Ff  W,  and  A  gave  to  other  persons 
a  usufructuary  mortgage  of  their  5  biswas  share 
together  with  a  moiety  of  the  8  7  bighas  of  sir  land ; 
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and  it  was  stafced  in  the  deed  that  half  the  mortgage- 
money  dne  to  £^  on  the  mortgage  of  1869  was  dae  by 
the  executants,  and  that  they  accordingly  left  the 
same  with  the  mortgagees  in  order  that  the  latter 
might   redeem.    In  November  1876  JPs  6  biswas 
•hare,  together  .with  its  sfrland,  was  sold  in  execution 
of   a  decree.     Subsequently,   IT,    alleging  that  the 
mortgagees  under  the  deed  of  1872  and  the  pur- 
chasers under  the  execution-sale  of  1876  had  dis- 
possessed him,  and  that  his  mortgage-  debt  had  not 
been  paid,  sued  to  recover  possession  of  the  87  bighas 
of  8(r  land,  by  virtue  of  his  mortgage-deed  of  1869. 
The  Ck)urt  of  first  instance  held  that  the  plaintiff  was 
not  entitled  to  enforce  his  mortgage  in  respect  of  F'a 
and   W's  share  in  the  87  bighas,  because  they  were 
not  parties  to  the  deed  of  1869.    The  lower  Appellate 
Court  further  held  that  from  the  date  of  the  execu- 
tion-sale of  November  1876    S  became  an  ex -pro- 
prietary tenant  of  his  sir  land,  and  that  to  give  the 
plaintiff  possession  thereof  woiild  be  contrary  to  the 
provisions  of  s.  7  of  Act  XVIII  of  1878  (N.-W.  P. 
Bent  Act).     Held  that,  inasmuch  as  it  was  clear  that 
at  the  time  when  the  mortgage-deed  of  1869  was  exe- 
cuted J*  and  W  were  aware  of  the  transaction  wWch 
made  K,  the  mortgagee,  under  the  deed,  of  the  whole 
property,  and  that,  knowing  this,  they  allowed  the 
possession  of  ^, «/,  and  H  to  appear  as  if  covering  the 
entire  zamindari  rights  in  the  10  biswas  share  of  the 
sir  land,  and  inasmuch  as  the  statements  contained 
in  the  mortgage-deed  of  1872  were  an  admission  on 
the  part  of  F  and  W  that  the  mortgage  of  1869  was 
executed  with  their  consent,  the  equitable  doctrine 
contained  in  s.  41  of  the  Transfer  of  Property  Act 
applied  to  the  case  and  F  and  W  had  no  defence, 
either  in  law  or  in  equity,  to  the  pljuntiff's  suit,  with 
reference  to  their  shares,  and  for  the  purpose    of 
obviating  the  lien  of  1869.    Bamooomar  Koondoo 
v.  Mequeen,  11  B.  L.  R.,  46,  referred  to.     Per  Mah- 
MOOP, ,  J.,  with  reference  to  the  effect  of  the  exe- 
cution-sale of  November  1876,  in  regard  to  the  pro- 
visions of  s.  7  of  Act  XVIII  of  1873,  that  the  general 
rule  that  statutory  provisions  have  no  retrospective 
operation  did  not  apply  to  the  case  ;  that,  by  reason 
of  the  sale,  ff,  who  had  proprietary  rights  in  the 
mehal,  and  held  the  5  biswas  share  of  the  sir  as  such 
(the  word  '*  held  "    as  used  in  s.  7  of  the  Rent  Act 
not  bellg  confined  to  manual  or  physical  holding), 
lost  his  proprietary  rights,  and  so  became  an  ex- 
proprietary  tenant  of  the  land  belonging  to  him  at 
that  time ;  that  although  the  mortgage  of  1869  must 
not  be  so  affected  as  to  deprive  the  mortgagee  of  all 
his  lights,  yet  by  the  terms  of  s.  7  of  Act  XVIII  of 
1878   and  by  virtue  of  the  sale  his  means  of  benefit- 
iug  by  the  mortgage  were  necessarily  changed  ;  that 
neither  the  preamble  nor  s.  1  of  the  Act  contained 
any  savixig  danse  which  would  justify  the  interpre- 
tation that  all  the  conditions  included  in  a  osafruc* 
toary  mortgage  are  to  be  exempted  firom  the  opemtion 
of  the  Act,  or  of  8.  7  in  pvticulaz,  merely  beeanae 
the  mortgage  was  a  sabsisting  one  *.  that  nuder  these 
cizouijBstaAoeB  possession  must  be  givev  to  the  plaintiff 
of  such  rights  as  S  had  at  the.  time  of  the  moortgage, 
aub  ject  only  to  IPs  rights  tm  an  ex*praprictary  tttant ; 
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that  the  rights  of  the  purchaser  of  S*a  share  under 
the  sale  were  subject  to  the  mortgage  of  1869 ;  and 
that  by  virtue  of  the  rule  enunciated  in  s.  48  of  tha 
Transfer  of  Property  Act,  the  rights  of  the  mort- 
gagees under  the  deed  of  1873  must  give  way  to  the 
mcidents  of  the  prior  deed  of  1869,  both  mortg{i^es 
being  usufructuary.  Tulski  v.  Badha  KUhans 
Weekly  Notes,  AIL,  1886,  f.  74,  referred  to.  Per 
Ttrrsul,  J„  that  in  1876,  by  reason  of  the  execution 
sale,  the  s(r  rights  and  interests  of  JI  mortgaged  by 
him  in  1869,  as  such,  went  out  of  existence,  and 
assumed  a  different  character  ;  that  over  that  tenure 
in  its  altered  character  the  plaintiff,  though  he  still, 
had  his  mortgage  charge,  had  not,  in  the  existing  state 
of  the  law,  a  right  to  physical  possession  of  the  actual, 
land  ;  and  that,  subject  to  this  new  right  of  M'e,  the 
plaintiff  retained  his  mortgage  charsre  of  1869  over 
the  Bamiudari  interest  in  the  portion  of  the  land 
acquired  by  JBPs  vendees.  Karamat  Ehav  v.  Sami- 
TTD-Biir  .  .  .  I.Ij.B.,  8  AIL,409• 
7.    and  a.  l^—Suit  for  proJUe 

— Sx'prpprietaty  tenant — S{r  land  held  equally. 
— ^A  certain  mehal,  of  which  the  plaintiff  m  thia 
suit  claimed  a  one-third  share  of  the  profits  for  a 
certain  year,  belonged  in  equal  shares  to  the  defen- 
dant (lambardar),  and  S  and  R,  his  two  brothers, 
who  had  certain  sir  land  in  partnership.  The  plain* 
tiff  had  acquired  the  share  of  <S  by  auction-purchase, 
iS  thus  becoming  an  ex-proprietary  tenant.  The  sfr 
land  was  not  included  in  the  rent-roll  of  the  mehal, 
but  was  admitted  by  the  defendant  to  be  assessable 
with  rent  at  a  certain  rate  per  bigha.  Held  tibat, 
whatever  might  be  the  course  proper  to  be  taken  for  - 
the  purpose  of  assessing  such  sfr  land  or  ^a  share 
of  it  with  rent,  and  notwithstanding  that  such  course 
had  not  been  taken,  the  plaintiff  was  entitled  in  this 
%  suit  to  claim  and  obtain  his  share  in  the,  profits  of 
the  sir  land.    Muhammad  Asi  e.  Eai^ian  SnrGbH 

[I.  U  B.,  1  AIL,  659 
B.  8. 

See  Bight  op  OcoupAworr  —  AoQinsmoK 
OP  Bight— Mope  op  Acqitisttiok. 

[7  N.  W..  818 
I.  Ii.  B..  4  AIL,  167 

See  Bight  op  Occitpakot— Acquisition 
OP  Bight — Subject  op  Acquibitiok. 

[I.  I..  B.,  7  AU.,  688 

88.  8  BJld  9. 


See  Bight  op  Oocupakcy—Tbafspeb  op 
Bight     .        .    I.  LB., 7  AIL, 896. 

—  8.9. 


See  EXBcuTioir  op  Bbobbe  —  APFuaA- 
TioK  poB  Execution  ajstd  Fowbb  of 
Coubt. 

[L  L.  B.,  10  AIL,  180, 182  note 

See  Lahpbobd  avd  Tevast  —  Abaitdop- 

MBBT,  BB£I9%ffI8HMBHT,0BSUBBBBI>8B 

OP  TmruBi       .    I.  Ii.  B.,  7  AIL,  847 

[I.  L.  B.,  18  AIL,  89a 


(     6249    } 


DIGEST  OF  GASES. 


(    6250    ) 


IffOBTH-WBST  PBOVI N  CBS  BENT 
ACTS  (XVUI  OF  1873  AND  XII  OF 
1881)  ^continued* 

See  LAin>LOBD    Aia>    Tenant  —  Ejbot- 

MBKT— GBNBBALLT. 

(X.  Ii.  R.,  10  Aa,  616 

SmLandloed  Am)  Tbnant  —  Pbofbhty 
IN  Tbbbb  and  Wood  on  I^and. 

[I.L.Il.,6  AU.»19 

I.  Ii.  B.,  9  AIL,  88 

L  Ii.  B.,  10  AIL,  169 

L  Ii.  B.,  21  AIL,  297 

See  Landlobd  and  Tbnant—  Tbanbpbb 

BT  Tenant  .  I.  Ii.  B.,  12  AU.,  419 

[L  Ii.  B.,  16  AU.,  219,  231 

1. 1«.  B.,  16  AIL,  398 

See  Right  op  Oocopanct  —  Acquisition 
OP  Right— Mode  op  Acquisition. 

[I.  Ii.  B.,  17  AIL,  88 

See  Gases  unbeb  Right  op  Ocoupanot — 
TbANSPBB  OP  Right. 


B.10. 


See  Right  op  Sttit— Acobual  op  Right. 

[I.  Ii.  B.,  16  AIL,  399 

8.     14 — Determination      of      rent 


— Landlord  and  tenetnt — "  Ma\f  app/if** — The  words 
^'msy  apply''  in  s.  14  of  Act  XII  of  1881  mean 
•*  shall  apply/'  if  the  landholder  wants  to  procure 
such  a  determination  of  his  tenant's  rent  as  wonld 
give  him  a  title  to  sue  his  tenant  under  that  Act  for 
arrears  of  rent,  and  if  he  cannot  get  the  rent  arranged 
between  himself  and  his  tenant  by  other  legitimate 
means,  such  as  an  amicable  settlement  between  them- 
selves or  the  like.    Rax  Pbasad  Rai  r.  DinI  Euab 

[L  L.  B.,  4  AIL,  616 


—  88.  18, 81,  34. 

See  Landlobd  and  Tenant  —  Acobetion 
TO  Tbnubb        .  I.  It.  B.,  6  All.,  260 

—  S.2L 

See  Enhanobxbnt  op  Rent  <—  Liability 
TO  Enhance  acBNT  —  Gonstbuotion  op 

DOCUMKNTS    AS     TO   LIABILITY    TO    EN- 
HANCEMENT        .  I.  L.  B.,  8  A 11, J  366 


8.29. 


See  Plaint— Rbtubn  OP  Plaint. 

[LI«.B.,3A11.,766 

—  a30. 

See  Gbant — Poweb  to  Gbant. 

[L  U  B.,  2  All.,  646,  782 

--A  81. 


iSeer  Landlobd  and  Tenant  —  Abandon- 
iCENT,  Relinquishment,  ob  Subbbndbb 
op  Tbnubb        .  I.  Ij.  B.,  7  All.,  847 

[I.  L.b:,  18  AU,  896 

sit  hXXf&UfKD  ANI>  TeNAN^P-^TbANSPBE 

irTfBitksrt    .    I.  Ii.  B«,  18  AIL,  864 


irOBTH.WEST  PBOVINCBB  BEH^ 
ACTS  (XVIII  OF  1873  AND  XII  6F 
1881)  —continued. 

8.  34. 

See  Fntbrbst  —  Miscbllanbous  Gases  — 
Abbbabs  op  Rbnt. 

ri.  Ii.  B.,  18  AIL,  240 

8.36. 


See  Estoppel— Estoppel  by  Conduct. 

[I.  Ii.  B.,  16  AIL, 
I.  Ii.  B.,  22  AIL,  83,  98 

—  88.  86*39. 


See  Res  Judicata — Competent  Goubt — 
Retbnue  Courts. 

[L  Ii.  B.,  3  AIL,  63, 81 

L  Ii.  tt.,  4  AIL,  11 

I.  Ii.  B.,  6  All.,  296 

L  Ii.  B.,  18  AIL,  270 

—  88.  86,  39,  and  40. 

-^tftf  Landlobd  and  Tbnant— Ejectment 
—Notice  to  Quit  .  I.  L.  B.,  10  AU.,  18 

—  8.  39. 


See  Res  Jxtdioata —  Gohpbtbnt  Goubt 

Rbtenue  Goubts  Lli.  B.,  2  AIL,  428 

[I.  Ii  B.,  3  AU.,  81,  621 

I.  Ii.  B.,  18  AU.,  270 

8.  42 — Assessment  of  price  of  crops 


belonging  to  an  evicted  tenant — Effect  of  such  assess^ 
fMitt^—JSeld  that  where  a  landholder,  baving  ejected 
a  tenant  upon  whose  holding  there  are  growing 
crops,  applies  under  s.  42,  cL  (c),  of  Act  XII  of  1881, 
for  assessment  of  the  price,  he  is  bound  by  the  assess- 
ment which  the  Revenue  Court  may  make,  and  can- 
n^  afterwards  refuse  to  pay  the  price  fixed.  Sham 
LAlr  1^  Ghoehb  L  Ii.  B.,  19  All.,  88 

Afltrmed    on    appeal  under  the    Letters   Patent. 
Sham  LaIj  v.  Ghokhb     .     L  L.  B.,  19  AIL,  464 


8.44. 


See  Landlord  and  Tenant— Altebation 
op  Condition  op*  Tenancy  -— Bnraurd 
Wells  ob  Tanks. 

[L  Ii.  B.,  21  All,  88i 

—  8.66. 

iStftf  y«NDOB  AND   PUB€HASEB*«'I»IBN. 

[LIi.B:,8AHv4j|| 

LafSdholder  and  t&naiUi^^'JMM^ 


Ten.   IT 


holdei^s  lien  for  rent — "  Rent  payable  " — "  As:r0br 
ofrmU  <iM."— The  first  paragraph  of  s.  56  <tf  Ant 
"Stf,  XII  of  1881  applies  not  only  where  there  is  reiA 
in  anear'due  from  .the  cultivator  to  his  loodloid,  bqb 
also  where'  rent  is  accruing  due  in  resect*  of  t)m 
{Period  duritfg  which  the  produce  was  beini^^powiM 
Heuee,  where  anyone,  except  the  landlordi  wishes  iio> 
bifng  to'  ssle  the  prodikee  of  a  cultivatoir,  hrxtfns^ 
in  order  to  avoid  the  prohibition  contained*  ia  s.  ^ 
of  A^  XII  of  1681,  tender  to  the  imnKBdiMff  lailidlord 
of  thlB'otiltlvatorthe  amoant>  if  any,  for  wMeh  tlt^ 
lattAdrdmiglltf  ait'th#^  nesi  «iBQiug  saloday,  ^HtfeMhi 

9p 


(    6261    ) 

irORTH-WEST  "PROVJNCEB  KENT 
ACTS  CXVin  OP  1878  AISTD  XII  OP 
1681) — eoutinmed* 

the  pnxliice  for    srrears  of  rent.    Jagak    Nath 
FBA8AD  V.  Bhika  Bam     .    I.  Ij.  B.,  l6  All.,  876 


DIGEST  OF  CA8BS. 


(    6252    ) 


s.  84. 


See  Bkb  Judicata — Cokfetsvt  Coitbt— 

BETEVini  COUBTO. 

[I»  li.  lU  10  AU.,  847 
—  8.98. 


See   Co-BHABBBS — Gbhbbas  Bights    nr 
Jonrx  Pbopxbtt. 

[I.  L.  B.,  14  AIL,  278 
See  Co-shabbbs— buiTs  by   Co-sbabbbs 

WITH     B»8PBrT    TO     JODTT      PboPBBTT 

— MuoBLiAKBt  US  Suits. 

[Lli.  B.,16AU,S8,888 

I.  Ii.B.,aOAU,'/8 

I.  Ii.  B..  17  AIL,  423 

I.Ii.B,22AlL,884 

See  TurFBysT— MiscBLLAMBous  Cases — 
Hbsmb  Pbovits. 

[I.  Ii.  R,  1 AU.,  261 

See  Casbb  uvdbb  JcBiSDtonoir  ot  Ciyil 
CoruT-  Best  asp  Bbybnub  Surrs 
K.  W  P. 

See  Casks  ubdeb  Jubtbdiotiov  oy  Bevb* 
»iE  CorBT-^N.-W.  P.  Bbht  ahdBete- 
II CB  Cases. 

See   LAin>T.oB]>  Ain)  Tevast— Tbavspbb 
BTT>ifABrr      •  L  Ii.  B.,  12  AIL,  418 
See  Okub  ov  Pboof    Profits,  Suits  fob. 

II.  Ii.B.,12AlL,801 

See  Fxoht  ov  Ccoupakoy — I'bahsfeb  op   I 
Bight     .        .     I.  L  B.,  7  AU.,  €81 

[I.  Ii.  B.,  9  AIL,  244 

See  Subobdivatb  Jidgb,  JrBisDiOTioN 
OF  .        .        •  1. 1..  B«,  16  AIL,  368 

See  Vaiuatioh  of  SriT— Appeals. 

[I.  Ii.  B.,  16  AIL,  868 


1.%. B.  98  (h)—"  Serorded  eo'tiarer. " 

-^Ue^d  that  a  ro-sliartr  of  a  mrbal  wboif  sharp  was 
rrcordcd  in  ''sbnniilnt"  wilh  all  the  other  pattidars, 
hut  was  not  8|Meit  cully  di  fined  in  the  kluwat  in 
a  fractional  or  iqwrate  form,  was  a  "rerorded  co- 
sharer."  within  the  meaning  of  8.  93  {I)  of  the  K..W. 
P.  Bent  Act  (Xll  of  18M}.  Sbib  Shankab  Lat.  r. 
Bahabbi  Dab    .        •       •  I.  Ii.  B.,  7  AIL,  891 


2.*"   ■  Village  expetuee—Sxpentee 

oj  euUitatnpg  eirhnd  ketd  4n  parfnership  hif  plain* 
iiffand^  ffefendonf,'  A  net  rded  ro-sharcr  of  a  mchal 
sned  the  lamhardar  for  hii  sliare  of  the  profits  of  the 
»<ha1  tor  the  year  1286  Fadi.  At  the  time  of  the 
imlitiition  of  the  suit,  the  rrofits  for  1287  and  1288 
sifo  Wire  dne,  Lvt  no  claim  was  thin  made  in  respect 
«f  them,  ^he  suit  was  stn  ck  oiFon  account  of  the 
Bon-aipfarsnce  of  the  |«rtics  under  s.  140  of  Act 
>Iloi  U81  (K.-l^'.P.B(ntvAct),with  leave  to  the 
phiiniifr  to  I  ring  a  irish  suit.  Subsequently  the 
plaintiff  hiou^ht  a  suit  agaiust  the  sane  defendant 


KOBTH-WPST  PBOVrsrCBS  nESPT 
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for  his  share  of  the  profiU  of  the  mehal  for  1287 
and  1288  Pasli.  Held  that  the  Courts  below  had 
properly  refused  to  deduct  fiom  the  plaintiff's  claim 
as** village  expeiiKs"  within  the  meaning  of  s.  98 
(A;  of  the  Bent  Act  certain  charges  oti  account  of  the 
expenses  of  tultivation  of  sfr  land  held  in  partnership 
by  the  plainiiff  and  the  defendant.  Mulchahd  v. 
BhikabiDas        .        .       I.  Ii.  B.,  7  Aa.  624 

See  Co-s>habbb8— Suits  by  Co-shabbbs 
WITH  hbspeot  to  Joikt    Pbopbbty— 

JdlSOLLLANKOUS  SUITS. 

[L  Ii.  R..  16  AIL,  28,  888 
I.  L.  B.,  22  AIL,  884 

-— — -—  Act  XIX  of  1S73,  e.  8,  cU  8^ 

djimxtaHon—Exptration    of  agricultural    vear-^ 

^*th';o'*harerforproftls^Date  of  taking  aecouni 
ana  dfTtdfftg  vrofite.- Held  by  the  majority  o:  the 
*ull  Bench  tluit  the  share  of  a  co-sharer  in  an  undi- 
vided mehal  of  the  pit)flU  of  the  n.^-hal  for  any  agri- 
cultural yiar  are  due  to  him  from  the  lambardaras 
soon  as,  aitir  the  payment  of  Government  revenue 
and  ullage  expenses,  there  is  a  divisible  surplus  in 
the  hands  of  the  lambardar,  unless  by  agrotmmtor 
custf  m  a  date  is  fixed  f<  r  Uking  the  acw  unts  and 
dixiding  the  profite,  in  which  case  an v  divisible  sur- 
plus which  may  have  accrued  prior  to  that  date  is 
due  on  that  date,  and  the  divisible  profits  in  respect 
of  any  arrears  which  may  be  collected  after  that 
date  are  due  when  they  reach  the  hands  of  the  1am- 
bardar  or  his  apent.     Held  per  Stdabt,  C^.,  and 
Spabkib,  J.- That  where  by  agreeuient  or  custom 
there  is  no  date  fixed  ior  dividing  such  profits,  the 
share  of  a  co-bharer  becomes  due  on  the  last  day  of 

^^^'^*"fci«'*''*l>•^**'  "5^'d  by  Acts  XVIIland 
AlX  of  1878.    Bhikhah  Khah  r.  Batan  Kuab 

[I.  Ii.  B.,  1  AIL,  6ia 

8.  96. 

See  Qbant—Powbb  to  Obaht. 

[I.  U  XL,  2  AIL,  646, 782 

See  JuBiSDiCTiON  of  Citil  Coubt— 
Bbve>ub  Coubts— Obdebs  op  Bevb- 
»UE  Coubts      .  I,  Ii.  B^  19  AIL,  101 

See  Landlobd  and  Tbbant—Bjbotkbnt 
—  Gebbhallt. 

[L  Ii.  B.,  10  Aa,  616 

See  Landlobd  abd  Tbnabt— Tbaitspbb 
BY  Lawdiobd    .  I,  I,.  B.,  8  AU.,  189 

See  Bbs  Judicata— Coicpetbitt  Coubt 
— Beybmdb  COuhts. 

[I.  Ii.  B.,  2  Aa,  200 

I  L.  B.,  8  AIL,  61 

L  Ii.  B.,  6  Aa,  296,  408 

I.  Ii.  B..  18  AIL,  270 

8. 106. 


See   C0-BHABEB8~SUIT8    BY    Co-SHABEBS 
WITH  BEBPBOITOTHE  .lOIKT  PboPBBTY 

Bbbt        «        «  r  Ii.  B^  2  Aa,  264 

[I.Ii.B.,6Aa,67e 


(    6258    ) 


DIQBST  OF  CASBS. 


(    6254    ) 


irOBTB-WS8T  FBOVnrCES  BJfiJMT 
ACTS  (XVm  OF  1878  AND  2JI  OS* 
1881)'-«&»/»««^<l. 

B.  118. 

5##  Partibs— Pasties  to  Suits— Bmrp, 
SriTS  voB,  AND  Intbhybkors  in  such 
Suits     •        •    I.  Ij.  B.»  9  All.,  894 

88.  128  (a),  l40—JudfffMmt  by  de* 


fou/f—Jpppaf.S.  128  (a).  Act  XII  of  1881 
(N.-W.  P.  Bent  Art)»  refers  to  the  procedure  de* 
scribed  in  «•.  124,  125,  126,  when  no  appearance 
has  been  put  in  on  the  day  fixed  by  the  summong  or 
proclamation  for  the  appearance  of  the  defendant,  or 
<m  any  tubnequent  day  to  which  the  hearing  of  the 
case  may  be  adjonmed  prior  to  the  recording  of  an 
issne  for  trinl,  and  not  to  subsequent  non-appearance 
of  parties  nn  a  day  fixed  for  trial  of  insne s,  to  which 
a.  140  rtlat<s.  Mctkaxmad  Abdul  Bahmah  Khak 
«.  Mohammad  QcrrAB-UD-Diir 

[L  Ik  B.,  e  AIL,  446 


8.14a 


Sm  Appbait-N.-W.  p.  Act. 

[I.  Ii.  R.,  8  AU.,  68 

I.  L..  R.,  4  All.,  237 

L  Ii.  B.,  18  AIL,  864 

Set  Bb8   Judicata— Compbtbht  Coubt 
— Bbybkub  Coubtb. 

p.  Ii,  B.^  10  All.,  847 


8. 149. 


Sell  BlOHT  OF  OOOUPANOT— Trakbfbr  ot 

tUGhHT        •        .  L  !«.  B.,  7  AIL,  691 
-   88.   171,  177,  and  s.  98  (:)-aor. 


§rmm§mi  revenue,  Aeeignee  of — Mehal  not  charged 
wher*  the  revenue  ie  aeiigned  -  Act  J! IX  of  1673, 
Mm  i67«— Muafidars  or  assignees  of  Oovemment  re- 
Yenue  are  noc  in  precisely  the  same  positi  'u  as  Qov* 
eminent  Itself  would  have  been,  and  possessed  of 
ideniical  rights  and  powers,  in  respect  of  the  re* 
oovory  of  arrears  of  revenue  dne  to  thenu  An  arrear 
of  assigned  revenue  is  not  a  prior  charge  on  the  pro> 
perty  in  respect  of  which  it  is  payable,  against  all 
the  world.  The  effect  of  the  provisions  of  ss.  93  (t ), 
171.  and  177  of  the  N.*W.  P.  Bent  Act  (X II  of  1881) 
ia  to  sliow  that  what  the  Legislature  contemplated 
was  to  place  the  revenue  assigned  to  a  muafidar 
upon  the  same  footing  as  rent ;  that  therefore,  in 
order  to  recover  an  arrear  of  revenue,  a  muafidar 
must  bring  a  suit  in  the  Bevenue  Court ;  that, 
upon  obtaining  a  decree,  he  may  apply  for  execution 
against  the  immoveable  property  of  the  judgment- 
debt'  r ;  that  where  such  property  is  a  mehid^  the 
Collector  may  make  certain  -arrangements  for  dis- 
cbarge of  the  debt ;  and  that,  failing  such  arrange- 
BU»nts«  such  immoveable  property  may  be  sold,  sub- 
ject to  any  incumbrances  there  may  be  upon  it. 
BiTHAL  Bass  r.  Habphul   •  I.  Ii.  B,,  6  AIL,  608 

«.  177. 


See  Pbi^bicptiob^— Bight  op  Pbb«bmp- 
tiob        •        •     I.  Ii.  R,  1  AIL,  277 

[L  Ii.  B.»  18  AIL.  224 


NOBTH-WBST  FBOV1NCE8  BEItfV 
ACTS  (XVm  OS*  1878  AND  XII  OT 
1881) — continued. 

88.177,178,181. 

See    Co-shabbbs— GBKBBAii  Bights   nr 
Joint  Pbopebtt. 

[L  Ii.  B..  14  AIL,  278 

8.   181  and  8.  IW—ObjecHon  dif- 


mised  for  want  of  proeeeution—Suit  tt»  eet  aeide 
sale — Limitation, — The  limitation  provided  by  s.  181* 
cl.  (A),  of  Act  XII  of  1881  is  nouA  the  less  operative 
because  the  order  under  s.  179  of  the  Act  in  conse- 
quence of  which  a  suit  fass  been  brought  in  a  Civil 
Court  mav  be  an  order  made  not  on  the  merits,  but  in 
default  of  prosecution  of  his  objection  by  the  objector. 
Sardhari  Lai  v.  Amhika  Ferthad,  J.  Z.  J2.,  t5 
Calc,  621 :  L.  JR.,  16  I.  A,,  182 ;  Kknb  Lai  v.  Itam 
Loehun  Koer,  J,  Z.  £.,  17  Cale,,  260 ;  Kamint€ 
Debia  v.  Jteur  Chunder  Moy  Chowdhry,  22  W.  it., 
B9  ;  and  Sadui  AH  v.  Ram  Dhone  Mister,  12  C.  Z. 
M',  45, referred  to.  Kaliu  Mai  v.  BrovUf  J  L.  Rn 
8  AlU  604,  discussed.  Luchmi  Nabaiv  r.  Mabtiit- 
PBUb      •        •        •         •   L  Ii.  B.,  19  AIL,  258 


8.188. 


«•«  Appeal— N.-W.  P.   Acts— N.-W.   P. 
Bbbt  Act       .      I.  Ii.  B.,  4  AIL,  287 

See  SuPBBnrTBHDBvcB  op  High  Coubt— 
Civil  Fbocbpubb  Cosb,  s.  ^22. 

[L  Ii.  B.,  12  All.,  198 

—  8. 185. 


See  Bbyibw — Gxouin>  por  Bbttbw. 

[L  Ii  B.,  19  All.,  522 

-8.189. 


See   Casks    uitdbb    Appbal— N.-W.   P. 
Acts— N.-W,  P.  Bbbt  Act. 


8.190. 


See  Appbal— 0BPBB8. 

[L  U  B.,  16  All.,  875 

--  8.  19L 


See  Appbal— N.^W.  P.  Acts— N.-W.  P. 
Bbmt  Act        •    I.  Ii.  B.,  5  AIL,  809. 


8.199. 


See  Superivtbkdevob.op  HighCouvt — 
CiTiL  Pboobdubb  Code,  s.  622, 

[I.  Ii.  B.,  12  AIL.  198 

8.   208~<S^»7  for  profitt— Limitation 


^TOUIT 


Act  (XV  of  1877 J,  t,  5—Gentral  Claute*  Act  (I 
oflSS7J,t,7,—Held  that  a  suit  for  profits  under 
8.93(A)ot  Act  Xllcf  1881,  the  period  of  limitation  for 
the  filing  of  which  expired  in  respect  of  a  portion  of 
the  claim  on  a  day  when  the  Court  was  dosed,  could 
not  be  brought  on  the  day  when  the  Court  reH>pened, 
but,  so  far  as  that  portion  was  concerned,  was  barred 
by  limitatioo.  MuHAiOUP  Hubbv  v.  Huzapfbb 
HUMV    •        »       •        •    LIuB.»21AlL»22 

9  pa 


(    6255    ) 


DIG«8T  OF  cases; 


((  6266    ) 


IfOBTH-WBST  PROVINCBS  BSZTT 
ACTS  (XVIII  OF  1873  ASTD  XII  OF 
1881) — continued. 

—  B.  206. 

Bee  APtFMATB  Cottbt— O  bjbotions 
TAKBK  POB  First  Timb  on  Appeal — 
Special  Cabeb — J  ubisdiction. 

[7  N.  W.,  49 
I.  li.  B.,  12  A1L»  418 

« 

. 88.206,207,208. 


See  SuBOBsuTATB  Judge,  Jubibdiotion 
ov   •         .1.  Ij.  B.,  6  AIL,  86,  296 

(X.  li.  B.,  16  AIL,  868 


8.207. 


AVD 


See  Appellate  Cottbt— Eyidekob 

ADDinoirAL  EVIDEBCB  ON  APPEAL. 

[I.  I..  B.,  6  AU.,  440 

8.2oa 

See  BevasD'-Gbounb  bob  Bbxand. 

[L  lu  B.,  6  AU.,  488 

L  I«.  B.,  6  Aa,  878,  440 

I.  L.  B.,  10  AIL,  81 

— —   demand— Suit  mot  tried  on  the 

meriti  in  the  Court  of  first  ineianee — Jurisfiiciion 
ofCiril  or  Berenue  Court. — Held  that  tbeapplicfttioa 
by  an  Appellate  Court  of  the  prorisioaB  of  b.  208  of 
Act  XII  of  1881 18  not  precluded  by  the  fact  that  the 
Court  of  fixvt  instance  has  dismissed  the  snit  on  a 
preliminary  point  withont  any  trial  of  it  on  its 
merits.    Bholai  Khav  v.  Abu  Javab 

[L  L.  B.,  21  AIL,  267 


B.209. 


See  Onus  op  Pboop — Pbobits,  Suit  pob. 

[I.  li.  B.,  12  AIL,  801 

Land   in  mehal    held    hjf 


the  lambardar  at "  Jchud'kasht  **  at  a  nominal  rental 
—  Liahility  of  lambardar  to  eo-eharer  for  profite, — 
The  land  in  a  certsin  mehal  was  recorded  as  held  by 
Mt  the  lambardar  ss  "khnd-kashf  at  a  certain  no- 
minal lental.  For  two  years  in  succession  M  sublet 
such  land  in  part  or  in  whole  for  a  less  amount  than 
such  nominal  rental ;  the  third  yter  such  land  lay 
&llow.  Certain  persons  sued  as  co-sharers  in  the 
mehal  to  recover  from  M  their  share  of  the  profits 
on  account  of  such  years.  Jf  set  up  as  a  defence  to 
the  suit  that  there  were  no  profits— on  the  contrary, 
a  small  loss.  The  lower  Courts  held  M  answerable 
for  the  rental  recorded.  Seld  that  it  was  doubtful 
whether  the  provisions  of  s.  209  of  Act  XVIII  of 
1678  were  applicable  in  the  present  case,  and  that, 
even  if  such  provisions  were  applicable,  the  lower 
Courts  having  neither  found  that  more  was  realised 
from  the  land  than  had  been  accounted  for  by  M^ 
uor  that  the  fidlure  to  realise  more  was  owing  to  ' 
gross  negligence  or  misconduct  on  his  part,  the: 
decree  of  the  Tower  Courta  could  not  be  sustained* 

If  ANGhAL  Khan  r.  IDtktaz  Ali  

JJ.  lu  F.,.2  A1L,,28B 

Suit  hif  co^kfirerfbr  profits 


MOBTH-WBST  PBOVINCBS  BSITF 
ACTS  (XVIII  OF  1878  AND  XIX  OF 
1881)  -concluded. 

dividend  on  the  full  rental  of  the  mehal,  and  the  lam> 
bardar  pleads  in  reply  that  the  actual  collection  fell 
short  of  that  rental,  the  burden  of  proof  lies  on  the 
co-sharer  to  show  that  th^  deficient  collection  was 
attributable  to  the  conduct  of  the  lambardar,  in  the 
sense  of  s.  209  of  the  N.-W.  Provinces  Bent  Act 
( \  II  of  1881),  before  he  can  succeed  in  gettirig  a 
decree  for  a  snm  in  excess  of  the  actual  collections. 
Bhavaic  Singh  r.  Chaik  Sckh 

[I.  Ij.  B.,  8  AIL,  61 

NOBTH-WESTERN  FBOVINCISS  BENT 
ACT  AMENDMENT  ACT  (XIV  OF 
1886). 


s.  6. 


See  Appeal— N.-W.  P.  Acra— N.-W.  P. 
Beet  Act       .    L  Ii.  B.,  18  AU.,  188 

[I.  li.  B.,  14  AIL,  60 

NOBTH-WESTEBN  FBOVTNCES  AND 
OCJDH  ACT  (XX  OF  1880). 

. 8.  4a 


See    High    Coitbt,    JuBttDiOTiOK   ot — 
N.-W.  P  —Civil. 

[I.  L.  B.,  18  AIL,  876 


NOBTH-WE8TEBN  FBOVINCES  AND 
OUDH  LODQINO-HOUSE  ACT  (N.-W* 
F.  AND  OUDH  ACT  1  OF  1882). 

B.  S*,  81lb*8. 2 — Lodging-homee — Home 


—^mexten  of  .proof.^yfhen  a.  co>sharer  claims  a 


of^'pragtoai  "  usedjor  aeeommodation  of  pil grime 
-^Liabtlitv  to  take  out  licenee. — Held  that  a 
*'  pragwal "  who  according  to  custom  affords  acoom* 
modation  to  his  dients  when  they  come  to  Allahabad 
for  relitfious  purposes,  is  bound,  under  the  N.-W.  P; 
and  Oudh  Lodging-honse  Act,  189%  to  take  ontr  a 
license  in  upspect  of  such  houses  as  he  may  use  for  tiie 
aoemnmodation  of  his  dients.  Quebf-Emfbbb»  tr«  * 
BbhasiLal  .  .    I.  Ii.  B.,  20  AIL,  6M 

NOBTH-WEBTEBN  FBOVXNCEB  AND 
OXTDH  MUNICIFAIilTIES  ACT  (XV 
OF  1878). 

88.  27, 82,  86. 

See^  Bight    op   Suit— OBSTBuoncnr    to 
FvBLiO'  Highway. 

[J:  L.  B.,  I  AIL,  667 

88.28,48. 

iSISS  APPBLLATB  (TOUBT  -OBJEOTIOVBTUmr 
K>B    7IB6T    Tim    OV    ATPBAL — SPBOIAIj 

Cases— Notice  or  Sun, 

[X  li.  B.,  1  An.,  269 

Suit    against    Loeul    Govern^ 


ment — Notice  of  snit. — Where  in  a  snit  against  a 
Muniaipal  Committee;  tiie  Magistrate  of  the  District 
was.  impleaded  as  representing  the  Local  (Jovem- 
mcflt,  the  Cdart  refused. to  allow  the  plea  that  the 


r(    6287    }) 


.DIGEST  OB  CASEB. 


(  mS6  9 


(ErOBTH-WESTEBIf  FBOVINCXS  AlTD 
OUDH  MUNICIPAUTIE8  ACT  (XV 
OF  IQ7S)— continued^ 

Xiocal  Government  had  not  been  tn&de  a  party  to 
the  suit  in  accordance  with  the  provisions  of  s.  28 
of  Act  XV  of  1^73.  The  notice  previous  to  suing 
a  Municipal  Committee  for  a  thing  done  by  them 
under  that  Act  required  by  s.  43  of  the  Act  is  only 
necessary  where  compensation  is  '  claimed  for  the 
thing  done.  Mumigipal  Cohhittev  ot  Moradabad 
.«.  Ghatbi  SiNOH        .        .    I.  Ij.  B.,  1  All.»  260 

88.    29,    42— ^'.-TT.    P.    and    Oudh 


Jfrnuieipalities  Act  (KVof  1873 J,  *.  iS^Municipal 
Soard — Powers  of  taxation — Procedure — Contider- 
ation  of  ohjectione  to  proposed  tax — Final  impost' 
Hon  of  tax — Special  meeting. — T^he  N.-W.  P.  and 
Oudh  Municipalities  Act,  1883,  not  conferring  the 
powers  given  by  Act  XV  of  1873  to  **  cancel  or  vary" 
a  tax  imposed,  the  procedure  to  be  adopted  for  the 
enhancement  of  an  existing  tax  must  be  the  same  as 
that  prescribed  for  the  imposition  of  a  new  tax.  In 
imp<'8ing  a  new  tax  the  procedure  laid  down  in  s.  42 
of  Act  XV  of  1883  must  be  strictly  followed.  Where 
therefore  neither  the  special  meeting  of  the  Board  at 
which  an  assessee's  objections  to  a  proposed  tax  were 
considered,  nor  the  special  meeting  at  which  the  tax 
was  finally  imposed,  were  properly  constituted  within 
the  meaning  of  s.  29  of  Act  XV  of  1883.  it  was  held 
that  the  imposition  of  the  tar  i«ras  invalid.  Muni* 
eipalitff  of  the  City  of  Poona  v.  Mohan  Lai, 
J.  L.  R.,  9  Bom,,  51,  approved.    Stsachey  v.  Mm* 

OIPAL  BOABD  OV  CAWNPOKB 

[I.  lb  B.,  21  AlU  848 
8.  88. 


Sse  PfJBLio  BoAD  •  I.  Ii.  B.,  7  All«,  862 


8.4a 


See  Limitation  Aot,  1877,  s.  22. 

[I.  Ii.  B,  2  AU.,  296 

Suit  againBt  Committee  for 


declaration  of  right — Right  of  suit, — Semhle — 
8.  43  of  Act  XV  of  1873  contemplates  suits  in  which 
relief  of  a  pecuniary  character  is  claimed  for  some 
•act  done  under  that  Act  by  a  Committee,  or  any  of 
their  officers,  or  any  other  person  acting  under  their 
direction,  and  for  which  damages  can  be  recovered 
from  them  personally,  and  not  a  suit  against  a  Com- 
mittee for  a  declaration  of  the  plaiutiiPs  right  to 
reconstruct  a  building  which  has  been  demolished  by 
the  order  of  such  Committee  and  for  compensation 
•for  such  demolishment.  Manni  Easattnohan  «. 
Cbookx        •        •  I.  Ii.  B.,  2  All.,  296 


2. Suit    against      Municipal 

Committee —  Claim  for  a  declaration  of  right — 
Limitation  Act  (XF  of  1877),  art.  ISO— Cause  of 
action, — The  lessee  of  certain  land  belonging  to  the 
"^plaintiffs,  situate  within  the  limits  of  a  municipality, 
Applied  to  the  Municipal  Committee  for  permission 
4o  establish  a  market  on  such  land,  and  such  permis- 
sion was  refused  by  the  Committee  op  the  26th 
l^ovcmber  1878.  Meanwhile,  the  plaintiffs,  on  behalf 
of  the  lessee  and  on  their  own  behalf  as  proprietors 
of  Bfich  land,  applied  to  the  Committee  for  such 
lierm^om  s^ndlog  such  application  by  post.      No 


ITOBTH-WEBTSBn  PBOV1NCJ59  AIXStD 

ouixb:  mukicipauxies  act  (xv 

OF  lQ7B)^eonclvded. 

orders  were  passed  by  the  Committer  on  Buch4ip- 
plication  because-it  had  com0  by  post.  On  the  18th 
April  1879  the  plaintiffs  sued  the  Committee  for  a 
declarauon  of  their  right  to  establish  a  market 'on 
such  land,  and  for  a  perpetual  injunction  restraining 
the  Collector  as  President  of  the  Committee  from 
interfering  with  their  so  doing.  The  cause  of  action 
alleged  was  the  refusal  of  the  Committee  of  the 
aeth  November  1878.  Held  by  Stuabt,  C.J^,  on 
the  question  whether  such  suit  was  barred  by  the 
•provisions  of  s.  48  of  Act  XV  of  1873,  not  having 
been  brought  within  three  months  next  after  the 
date  of  the  alleged  cause  of  action,  that  it  was  not 
so  barred,  inasmuch  as  the  provisions  of  that  section 
were  only  applicable  to  suits  brought  against  a 
Committee  for  something  done  under  that  Act  in 
which  compensation  was  claimed,  and  not  to  those  in 
which  compensation  was  not  claimed ;  and  that  there^ 
fore  the  present  suit  was  not  governed  by  the  provisioui 
of  that  section,  but  by  art  120,  sch.  II  of  Act 
XV  of  1877.  Also,  that  tiie  rejection  of  the  lessee's 
application  gave  the  plaintiffs  a  cause  of  action*,  as 
there  was  prifity  between  th^m  and  the  lessee ; '  and 
that,  as  there  was  nothing  in  the  Municipal  rules 
prohibiting  the  presentation  of  an  application  by  post» 
the  application  of  the  plaintiffs  should  not  have  been 
rejected.  Jffeld  by  Duthoct,  ./.,  that  the  suit  of 
the  plaintiffs  was  governed  by  the  provisions  of 
s.  43  of  Act  XV  of  1873,  and  was  therefore  beyond 
time.  Municipal  Committee  of  Moradabad  v, 
*  Chatri  Singh,  I.  L.  R„  1  AIL,  269 ;  Manni  Kasaun- 
dhan  v.  Crooks,  I,  L,  R„  2  AIL,  296 ;  and  Chunder 
^ikhur  Bundopadhga  v.  Obhog  Churn  Bagchi, 
L  L,  R„  6  Calc,  8,  referred  to.  Bbu  Mohav 
SiNdH  V.  Collectob  op  Allahabad 

[L  li.  B.,  4  AIL,  102 

Seld  by  the  Full  Bench  (reversing  the  decision  of 
DxTTuon,  J.,  and  affirmiu}?  that  of  Stuabt,  C,J,) 
that  such  suit  was  not  barred  by  limitation  under  the 
provisions  of  s.  43  of  Act  XV  of  1873,  because  it 
had  not  been  broight  within  three  m  mths  after  the 
date  of  the  alleged  cause  of  action,  inasmuch  as  the 
provisions  of  the  section  were  only  applicable  to  suits 
brought  against  a  Committee  for  something  done  under 
the  Act  in  which  compensation  was  claimed,  and  not 
to  those  in  which  compensation  was  not  claimedL 
Held  also  by  the  Full  Bench  (confirming  the  decision 
of  Stuart,  C,J,)  that  the  refusal  of  the  Municipal 
Committee  to  allow  the  plaintiffs'  lessee  to  establis)^ 
the  market  gave  them  a  canse  of  action.      Bi&{ 

MOHON  SlVGH    r.  CoLLBCTOa  OF   ALL^HABAP 

[I.  L..  R.,  4  AIL,  889 


NOBTH-WSSTERir  PBOVINCES  AJSTD 
OUDH  MUifinCIFAIilTIES  ACT  (XV 
OF  1888). 


8.  4a 


See  Maoistratb,  Jitbisdiotion  ot-» 
Spbcul  Acts — Nobth-Wb3Tsrk  PJttr 
Ti'^oBB  AKs  Oudh  Mwioipautibb  Aoiy 
1883        .        ^    I.  L.  B«  22  A1L»  Ul 


(    e259    ) 


DIGEST  OP  CASES. 


(    eSM    ) 


ISrOBTH-WBSTBBN  PBOVINCB8  AND 
OTTDH  MUKIOIPAIiITiBS  ACT  (XV 
OF  1883)— continued, 

•I, ■•  66 — Mumeipal  Board — Power 

4if  Municipal  Boardt  tt>f rams  by9'faw9  N»»W.  P. 
and  Oudk  Munieipalitiet  Act  (XV of  iHJZ),  t.  29 
~-Nuieanee.--Cl  (c)  of  8.  55  of  Act  XV  of  1883 
WM  not  inteaded  to  empower  a  Mamcipal  Boiurd  to 
make  rales  which  would  enable  it  to  confiscate  private 
rights  witbont  making  any  compensation,  or  to  treat 
as  nuisances  acts  which  are  not  in  law  or  with  regard 
to  public  health  or  convenience  capable  of  being 
considered  nuisances.  The  clause  was  meant  to  give 
to  Municipal  Boards  power  to  make  rales  for  prohi- 
biting the  establishment  of  markets,  that  Is,  to 
prevent  new  markets  beins  established,  and  to 
give  them  power  to  control  the  maintenance  of  exist- 
ing markets  or  of  markets  which  might  be  estab- 
lished with  their  sanction.  By  "maintenance''  is 
meant  the  keeping  up  of  a  market  in  such  a  manner 
as  would  make  it  a  fit  place  for  the  carrying  on  of  a 
market  having  regard  to  public  health  and  public 
convenience.  Gakoa  Nabaiv  «.  Municipal  Board 
0F  Gawitpobb       .  1. 1»  B.,  19  AIL,  818 

%  Municipal    byC'law,    Pre* 

gumption  at  to  validity  of. — Wher<^  a  person  was 
tried  for  and  convicted  of  a  breach  of  certain  bye- 
laws  purporting  to  have  been  duly  passed  by  a  Muni- 
cipal board,  it  was  held  that  the  presumption  was 
that  such  bye-laws  had  been  passed  with  due  regard 
to  the  necessary  procedure  and  were  not  illegal,  and 
that  it  lay  upon  the  accused  to  object  to  their  validity, 
and  was  no  part  of  the  duty  of  a  Court  exercising 
appellee  or  revisional  jurisdiction  to  enter  of  its  own 
motioa  into  the  question  whether  such  rules  had  been 
properly  framed  in  accordance  with  the  provisions  of 
the  law  on  that  subject.  Municipality  ofSholapur 
Y.  Sholapur  Spinning  and  Weaving  Co,,  J.  L.  £.,  20 
Bom.,  782,  referred  to.  Qfbbk-Bkpbbbs  «.  Bak 
Chavdab    .        •        *       I.  Ik  Si,  18  AIL,  498 

8.  69 — Complaint  of  offence  againet 


Municipal  hye»law — Power  of  Municipal  Board 
to  give  a  general  authority  to  institute  com* 
plaints  on  its  behalf.— Held  that  s.  69  of  the 
^.-W.  P.  and  Oudh  Municipalities  Act,  1888,  confers 
upon  Municipal  Boards  in  the  N.-W..  P.  and 
Oudh  the  power  to  delegate  generally  their  authority 
to  make  complaints  in  respect  of  municipal  offences, 
and  this  general  delegation  includes  not  merely 
the  giving  of  authority  to  do  the  formal  act  of 
presenting  a  compliunt  to  a  Court,  but  the  exercise 
ef  discretion  as  to  whether  in  any  given  case  a 
complaint  shall  or  shall  not  be  made.  Powbll  v. 
HuxioiPAL  Boabb  ov  Musboobib 

[L  Ii.  B.,  22  Aa,  128 

and  8.  71 — Municipal  rules 


'-^Infringement  of  rules — Prosecutions — N>'W. 
P.  Government  Notification  No.  865,  dated  the  Srd 
November  1^69 —Bule  VI,  Legalitg  o/.— Municipal 
Boards  and  Magistrates  should  see  that,  before  prose- 
cutions are  instituted  under  ther  municipal  rules,  care 
Is  taken  that  the  requirements  of  s.  69  of  Act  XV  of 
1883  (N.-W.  P.  and  Oudh  Municipalities  Act)  are  satis- 
fied. A  District  MHgistrate,  who  was  also  Chairman 
•f  »  Municipal  Bom,  having  informatioii  that  » 


ITOBTH-WESTBRN'  FROVINCBB  AlfD 
OUDH  MONICIPALiriBS  ACT  (XT 
OF  VS&S^'-coneluded^ 

certain  person  had  evaded  the  payment  of  octroi 
duty,  direct«^d  his  prosecution  f  >r  breach  of  municipal 
rules.  The  Magistrate,  in  thus  causinir  proceediagi 
to  be  taken,  acted  wholly  of  his  own  motlm  and 
authority.  The  accused  was  tried  and  coavicted  under 
Bule  6,  Government,  N.-W.  P.,  Notiflcatio  i  Xo.  865, 
dated  the  Srd  November  1869,  read  with  s.  45  of  Act 
XV  of  1873  (N.-W.  P.  and  Oudh  Municipalities  Act). 
This  role  provided  that  any  person  evading  or  abet- 
ting the  evasinq  of  the  octrcn  duties  specified  in  » 
schedule  sliould  be  deemed  to  have  committed  aa 
infringement  of  a  bye-law.  It  purported  to  have 
been  made  under  s.  12  of  Act  VI  of  1868  (Municipal 
Improvements  Act,  N.«W.  P.),  which  authorized  the 
making  of  "  rules  as  to  the  persons  by  whom,  and  the 
manner  in  which,  any  assessment  of  taxes  under 
this  Act  shall  be  confirmed,  and  for  the  collection  of 
such  taxes."  Held  that,  assuming  the  rule  to  have 
been  legftUy  made  under  s.  12  of  Act  VI  of  1868, 
which  was  not  clear,  and  that  it  was  saved  by  s.  2  of 
Act  XV  of  1873,  it  would,  as  declared  in  s.  71  of  Act 
XV  of  1883  (N.-W.  P.  and  Oudh  Municipalititf 
Act),  continue  in  force  until  repealed  by  new  rules 
made  under  such  last-mentioned  Act,  and  be  deemed 
to  have  been  made  under  that  Act,  and  its  operation 
was  therefore  subject  to  the  provisions  of  that  Act, 
and  liming  them  to  s.  69,  which  made  it  a  condition 
precedent  to  the  institution  of  a  prosecution  against 
the  p«>titioner,  that  there  should  be  a  complaint  of  the 
Municipal  Board  or  of  some  person  authorized  by  the 
Board  in  that  behalf.  Held  that  the  porition  of 
the  Magistrate  of  the  district  in  connection  with 
s.  69  was  neither  better  nor  worse  than  that  of  any 
other  member  of  the  Board,  and  unless  he  had  been 
duly  authorised  by  the  Bosfd  as  a  Board,  he  had  no 
more  locus  standi  to  cause  a  prosecution  to  he  insti* 
tuted  personally  than  any  other  individual  member  ; 
and  the  words  of  s.  69  being  mandatory,  and  the 
petitioner  having  from  the  outset  urged  this  objection 
to  the  legality  of  the  proceedings,  be  was  entitled  to 
the  benefit  of  it  now,  and  the  conviction  was  illegal 
and  must  be  set  aside.  Qvbbv-Empbbss  v,  Yrsur 
KHAir  .        .        .        •       L  li.  B.,  8  AIL,  677 

ITORTHEBN     INDIA      OUSATa      AND 
DBAINAOB  ACT  (VHI  OF  1873). 

— 8.45. 

See  JiTBWDioTioir  of  Civil  Coubt— N.-W. 
P.  Bbht  AiTD  Bbybkub  Sihts. 

[L  li.  B.,  22  AIL,  139 

ITOTES  OF  EVIDENCE. 

See  Tbaiwbb     ot      Cbthikas    Cabv-^ 
Obbebal  Casbs     15  B.  L.  R.,  Ap.,  14 

[L  li.  B,  1  Calc,  354 

NOTICE. 


by  munioipality. 


See  BBHaAL  BfumoiPAL  Aor.  188i,  8.  Sfi. 

[2aw.N.»68e 
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See    BOMBIT    DIBTBICT    MVNIOIPAL    ACT, 

1873,  8, 11    .  L  U  B^  20  BonL,  7.2 

See  Bombay  Distbict  HinnoiPAL  Act, 
1678,8.21    .    I.  L.  B.,  21  Bom.,  680 

See  BoxBAT  Distbiot  Munioipaa  Act, 
1873,8.42    .    I.  li.  B.,  18  Bom.,  212 

See    Bombay  Distbict  Hvkicipal  Act, 
1873,  8. 74     .      L  L.  B^  2  Bom.,  627 

See  Bombay  Muiticipas  Act,  1872,  8.  220 

[I.  li.  B.,  8  Bom.,  151 

See  Bombay  MtJiriciPAL  Act,  1888,  8. 249. 

[I.  I«.  B.,  24  Bom.,  76 

See  Bombay  Municipal  Act,  1888,  8.  353. 

I  [L  H  B.,  19  Bom.,  872 

See  Bombay  Municipal  Act,  18S8,  8.  881. 

[1.  Ii.  B.,  24  Bom.,  126 

•  Goxuitraotive— 

See  Pabtibs—Pabtibs  to  Suits — ^Mobt- 
OAOBB,  Suits  conobbkikO'. 

[L  Ij.  B.,  21  Gala,  116 

See  Pabtnbbship  —  Rights  and    Liabi- 

LITIB8  OT  PaBTKBBS. 

[L  Ii.  B.,  19  Mad.,  471 

See   Pbe-bmption^Bioht  ep   Pbb-bmp« 
TiON  .  I.  Ii.  B.,  16  Mad.,  801 

See  Bes  Judicata— Mattbbs  in  Ibsitb. 

[I.  Ii.  B.,  19  Mad.,  145 

of  abandonment, 


See  In8ubancb-*Mabinb  Insitbanob. 

[1  Ind.  Jur.,  N.  S.,  406 

6  B.  Ii.  B.,  218 

7  B.  Ii.  B.,  847 
Bourke,  O.  C,  891 

— '  of  allotment. 

See    Company — Winding-    vp— Qenbbal 
Casbs  .    L  Ii.  B.,  9  All.,  866 

—  of  appeal. 

See  Appeal — Acts— Companies  Act. 

LL  Ii.  B.,  18  All.,  216 

See    Company— Winding    up— Qbnbbal 
Casbs  I.  L.  B.,  4  Calc^  704 

See    Lbttebs    Patent,    High    Coubt, 
N.-W.  P.,  CL.  10. 

[I.  Ii.  B.,  17  AIL,  488 

See   Pbactioe  — CiTiL    Cases  —  Noticb, 
BB-I88UEOP  .    2  W.  B.,  Mis.,  87 

See  Pbooess,  SEBYrcE  op  .  15  W.  B.,  81 . 

[I.  Ii.  B.,  16  Bom.,  117 

—  of  application. 

See  CiYiL  Pbocedube  Code,  s.  100. 

[I.  Ii.  B.,  18  Bom.,  59 

See  Claim  to  Attached  Pbopbbty. 

[I.  Ii.  B.,  16  BouL,  700 

See  Custody  op  Cbildbbn. 

[L  K  B.,  18  Gale,  478 


'NOTICE— <»<Mi/t«M<i. 

See  DrroBCE  Act,  s.  16. 

[4  B.  Ii.  R,  O.  G.,  68 
L  Ii.  K,  18  Galo.,  448, 588 

See   Execution  op   Decree  —  Stay   ow 
BXBCUTION     .  I.  Ii.  B.,  16  BouL,  688 

See  Mobtgagb<>  Powbb  op  Sale. 

22  W.  B.,  47 

■■  of  assignment. 

See  MoBTOAOE  —  Redemption  -  UiawB 
OP  Bbdbmftion. 

[L  L.  B.,  12  Mad.,  606 

See   Cases   undeb   Becustbation    Aov, 
1877,  8.  50. 

See  BiOHT  op  Occupancy— Tbansfbb  ov 
BiOBT  .        .    L  Ii.  B.,  24  Gale  64S 

See  Tbanspbb  op  Pbopbbty  Act,  s.  181. 

[L  L.  B.,  12  Galo.,  606 

I.  Ii.  B.,  10  AIL,  20 

I.  L.  B.,  10  MacL,  280 

I.  Lb  B.,  24  Bom.,  602 

See  Tbanbpeb  op  Pbopbbty  Act,  s.  182. 

[L  U  B.,  21  Bom ,  60 

See  Vendob  and  Pubchaseb— Notiob. 
See  Vendob  and  Pubohasbr— Pubchass 

OP  MOBTaAGED  PbOPBBTIT. 

[I.  I..  B.,  12  MacL,  606 
I.  Ii.  B.,  12  Bom.,  88 

of  attornment. 


See  BEQiSTftATioN  Act,  s.  49. 

[L  Ii.  B.,  18  Bom.,  88 


of  charge  or  lien. 


See  Hindu   Law^Maintevancb^Biosv 
TO  Maintenance —WiDow^. 

[I.  1m,  B.,  2  Bom ,  484 

8B.  Ii.B.,225 

2>  W.B.,128 

8  B.  Ii  B.,  U 

L  L.  B.,  1  Galo.,  8  6 

I.  Ii.  B,  4  All.,  208 

I.  Ii.  B.,  12  Mad.,  884 

I.  Ii.  B.,  28  Bom.,  84A 

See    Cases   undeb   MoBTOAaB—SALE  ov 

MOUTOAOED  PBOPEttTY  •  PUttCHASEBS. 

See  Pasties    Fabtiks  to  Suits— Mobv* 

OAQES,  bUire  CONCEBNINO. 

[I.  Ii.  B ,  8  AIL,  126 
I.  Ii  B,  18  AIL,  482 
I.  Ii.  B.,  21  Galo.,  118 

See   Cases   vndbb   Begistbatiov    Aor, 
8.60. 

See  Tbanspbb  op  Pbopertt  Act,  s.  8. 

[L  Ii.  B.,  8  Aa,  681 

See  Cases  vndbb  Ybndob  and  Pubohasb* 
—Notice. 
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KOTICE  -  eoutinmed. 

of  decree. 


Ck>iirt. 


See  BiTOBCB  Act,  s.  16. 

[9  B.  Ii.  B^  Ap.,  89 
I.  Ij.  B.,  8  Calc.»  766 

See  FoBXiGjf  Cotibt,  Jfdombht  ot. 

[I.  li.  B.,  19  Mad^  257 

of   deposit    or    payment    into 


See  BxvoAJ^  Rbbt  Act,  1(^68,  B.  81. 

[I.  !>.  B.,  4  Calc,  714 


of  dishonour. 


See  Bill  of  Exchasob       .    1 W.  B.,  75 

r2W.B^214 

18  W.  B.,  420 

8  N.  W.,  99 

8  B  Ii.  B.^  A.  C,  198 

7  B.  Ij.  B^  481. 484  note 

See  Casbs  uitdeb  Hnn>ir  Law,  Cobtbact 
— Bills  of  Exchanob. 

See  Casbs  ubdbb  Hubdi— Notiob  op  Dn- 

nOBOUB. 

See   Mahoicbdak   Law  —  Bill    ob    Ex- 
CHAjr^B  .        .    7  B. !«.  B.,  484  note 

—  of  diaaent  to  winding  up. 

See   CoKPAKT — WnrpiHa  '  up — Gbhbbal 

CUaiB    .        .    I.  Ij.  B.,  7  Bom.,  494 

[I.  I..  B..  12  Bom^  628 

—  of  enhanoemenl. 


See  Casbs  ubdbb  EKHANOBiixin  ov  Bbbt 
—NoncB  OF  Ehhahcbicbbt. 

See   Kabiillat  — Bbquisttb  Pbbijmiha- 
BiBS  TO  Suit. 

[B.  li.  B.,  Sup.  VoU  So*  202 

W.  B..  1864,  Act  X,  2,  87,  60 

4W.  B.,  ActX,  5 

5  W.  B.,  Act  X,  88 

—  of  exceptions  to  report. 


£^0    Pbacxiob— CiTiL     Casbs— Comas- 

BIOBBB  fob  TAKDia  AOOOVBTS. 

[L  L.  B.,  9  Bom.,  260 
L  lu  B.,  18  Bom.,  868 

See    Pbacticb  —  Citil     Cabbs— Bbpobt 
of  Bboistbab  I.  Ii.  B.,  24  Cala>  487 

—  of  execution. 


See  Casbs  twdbb  Exboution  of  Bbobbb 
— KoncB  OF  ExBcunoB. 

See  LnoTATiOK  Act,  1877«  abt.  164 
(i871>ABT.  157). 

[I.  L.  B.,  2  Calc.,  128 

See  Casbs  ttitdbb  Limitatiov  Act,  1877* 
ABT.  179  (1871,  ABT.  167;  1859,  a.  20)— 
NoncB  OF  ExBcvnoH. 


IXOnCR—aomiinmed, 
of  foreclosure. 


See  Casbs  uitdbb  Mobtoaob  —  Fobbolo* 

SUXB~0BXABI>    ABD    KOTIOB  OF   FOBB- 
OLOSUBB. 

- —  of  intentions  to  build. 


See   BoxBAT    Distbict  Mitvigipal  Act, 
1873,  s.  33      .    I.  Ij.  B.,  19  Bom.,  2T 

—  of  meeting. 

See    Eovbat    Distbict    Mvbicipalitibs 
Act,  8. 11       . .  I.  li.  B.,  7  Bom.,  899 

—  of  proceedings. 


See   Compabt — WnrDiBO  irp  —  Gbbbba£ 

Casbs    .        .    I.  Ij.  B.,  5  Bom.,  228^ 

[I.  L.  B^  11  Bom.,  241 

See  FOBBIOV  CoFBT,  JFDGMBirT  OF. 

[L  lu  B.,  11  Bom.,  241 

Se9   Iksoltbivct  —  Insoltbki  Dbbtobs 
UBDBB  Civil  Pbocbdcbb  Codb. 

[X.  L.  B.,  11  Mad.,  186^ 

See  Casbs  vhdbb  Possbssiob,  Obdbb  of 
Cbivikal  Coubt  as  to  —  ISoTicB  to 
Pabtxbs. 

See  Bbtibw— Pbocbdfbb  ok  Bb-hbabikg 
OF  Casb  I.  Ij.  B.,  11  Bom.,  591 

^e0  SnPBBUTTBNDBHCB  OF   HlOH  COITBT— 

CrriL  Pbogbdtjbb  Codb.  s.  622. 

[I  I..  B,  11  Mad.,  144 
L  Ii.  B.,  20  Aa,  474 

&0  SUBTBT  AWABD      .  .      8  W.  B.,  T 


—  of  relinquishment. 

See  BBLnrQuisHicBBT  of  Tbkttbb. 

[7  R  I-.  B.,  Ap.,  U 

W.  B,  1864,  Act  X,  9 

8W.B.,220 

11 W.  B^  466 

—  of  sale. 

See       Appbllatb      Cofbt— ObjbctiokS 

XAXBK    FOB   FIBST    TIHB    OV    ApPBAL — 

Spboial  Casbs— KonoB  of  Salb. 

[I.  Ii.  B.,  20  AIL,  88 
L.  B.,  17 1.  A.,  191 

See  MOBTQAGB— PowBB  OF  Salb. 

[L  Ii.  B.,  11  Mad.,  201 

See   Public   Dbkakds    Bbcotbbt  Act, 

B.2. 

[L  lb  B^  21  Calc,  850, 850  note 
I.  Ii.  B.,  26  Calc,  414 
8  C.  W.  N.,  286 

See   Public   Dbicauds   Bbcotbbt  AoTj 

BS.  6>  7,  AND  10. 

[I.  Ii.  B,  12  Calc,  608 

I.  Ii.  B.,  23  Calc,  776 

L.  B.  28LA.,45 

L  Ii.  B.,  26  Calc,  172 

2  C.  W.  N.,  868 

L  Ii.  B.,  18  Calc,  208 
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TXOTlCB—eoniinued. 

See  Casus  T7ia>EB  Sa£e  vos  Abseabs  op 
Bent— Sbttino-  aside  Sajib — Ibbboit- 

I^ABITY. 
of  8Uit. 


See  Appellatb  Coubt— Objeotioks  taben 
jrob  fibst  tiub  on  appeal —special 
Casbb—Noticb  op  suit, 

[8  W.  B.,  426 
L 14.  B.,  1  AIL,  268 

See  Bbboal  Act  IX  op  1871,  s.  27. 

[L  K  R.,  15  Calo.,  259 

See  Bbn^al  Mukioipal  Aot,  1864,  ss.  77, 
81,87         .  .        7W.R.,  92 

[9  W.  H.,  279,  662 

See  Boicbat  Distbict  Municipal   Act, 
1873,  B.  8C     .    I.  li.  B.,  7  Bom.,  899 

[L  li.  B.,  8  Bom.,  142 

See  Bombay  Mukicipal  Act,  1888,  s.  298. 

[L  Ii.  B.,  19  Bom.,  407 

See  BoxBAT  MuiaciPAL  Act,  1888,  s.  527. 

p.  Ii.  B.,  17  Bom.,  807 

See  Calcutta  Muvicipal  Act.  1863, 
8. 226  .  8  B  If.  B.,  265 

See  Calcutta  Municipal  Act,  1876,  s.  857. 

[I.  Ii.  B.,  18  Calo.,  91 

See  CiYlL  Pbogesubb  Code,  s.  424. 

[18  C.  Ii.  B..  195 
I.  Ii.  B.,  20  Bom.,  697 
L  Ii.  B.,  24  Calc,  584 
I.  Ii.  B.,  25  Calo.,  289 

See  Collbctob   .  LIi.  B.,  11  Mad.,  817 

[I.  Ii.  B.,  18  Bom.,  848 

Se^  Company— WiNDiNa     up— Genbbal 

Casks  L  Ii.  B.,  5  Bom.,  228 

PL  Ii.  B.,  11  Bom.,  241 

See  PoBKiON  CouBT,  Judgment  op. 

[I.  Ii.  B.,  18  Mad.,  498 

See  Madbas  Local  Boabds  Act,  s.  27.- 

[I.  Ii.  B.,  16  Mad.,  817 

See  Madbas  Municipal  Act,  1884,  s.  433. 

VL  Ii.  B.,  14  Mad.,  886 
I.  Ii.  B.,  18  Mad.,  508 

See  Madbas  Towns  Impbotbment  Act, 
1871,8.168     .    I.  Ii.  B.,  2  Mad.,  124 

See  Nobth-Wbstbbn  Pbovinces  and 
OuDH  Municipalities  Act,  ss.  43. 

[I.  Ii.  B.,  1  All.,  269 

i^tftf.OPFIOlAL  TbUSTBB. 

(X  Ii.  B.,  7  Calo.,  499 

See  Public  Opticbb. 

[I.  Ii.  B.,  14  Bom.,  895 

See  Bailways  Act,  s.  77. 

[I.  Ii.  B.,  24  Calo.,  806 
I.  Ii.  B.,  22  Mad.,  187 


TSfOTlCS^^^onttHued. 
of  title. 


J-.*  1. 


See    Cases    undbb    Vbndob  and    Pub- 
CHASEB — Notice. 

—  of  transfer  of  cases. 

6fee    Tbanspeb     op     Cbiminal    Casb- 
Genebal  Cases. 

[L  Ii.  B.,  1  Calo.,  856 

—  of  tmst. 


See   Limitation    Act,    1877,   aet.   134 
(1871,  abt.  134). 

[L  Ii.  B.  1  Bom.,  269 

—  of  valuation. 


^00  Bengal  Cess  Act  (Bengal  Act  IX 
OP  1880),  s.  50. 

[I.  Ii.  B.,  15  Calc,  237 

—  of  withdrawal  from  association. 


See  Company— Winding  up— Costs  ani> 
Claims  on  Assets. 

[I.  Ii.  B.,  19  Mad.,  85 

—  Parties  entitled  to— 


See  Possession,  Obdeb  op  Cbiminal 
Couet  as  to— Dispute  as  to  Bioht 
OP  Wat,  Wateb.  etc. 

[I.  I..  B.,  21  Calc,  727 

SeeCkBita  UNDER  PcssBESiON,  Obdeb  of 
Cbiminal  Coubt  as  to— Notice  to 
Fabties. 

See  Possession,  Obdeb  op  Cbiminal 
Coubt  as  to— Fabties  to  Pbo- 
oeedino-s. 

[I.  Ii.  B.,  21  Calc,  ^15,  916  note 

See  Sale  in  Execution  op  Decree — 
Settino  aside  Sale— Rights  ov 
Fubchasbbs — Bbcoybby  op  Pubchase- 
MONEY         .    I.  Ii.  B.,  18  Bom.,  59 

Service  of — 

See  Cases  undbb  Enhancement  op  Bent 
— Notice  op  Enhancement — Sbbtiob 
OP  Notice. 

See  Madbas  Bent  Recoteby  Act,  8.  39. 

[L  Ii.  B.,  8  Mad.,  114 
l.ili.  B.,  18  Mad.,  SO 

See  Nuisance — ^Undeb  Cbiminal  '  Fbo- 
CEDUBE  Code  I.  Ii.  B.,  12  Mad.,  475 

See  Cases  undbb  Pboobss,  Sbbticb  op. 

—  SofQ^oiency  of — 

•See  Benoal  Tenancy  Act,  s.  155. 

[L  Ii.  B.,  22  Calc,  77 

—  to  Aocused. 


See  Cases  undbb  Cbiminal  Pboobdubb 
Codes,  s.  437.  — 

See  Cases  undbb  Sanction  to   Pbosb* 
ouTiOtf — ^Notice  op  Sanction. 
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' to  complete  sale. 

See     SPBcino     Pebvobicanob — Spboial 
Cases        •      L  L.  B.»  12  Bom.,  658 


to  quit. 


See  Appbixatb  Coitbt— Objbotiokb  takbv 
VOB  FiEST  IYmb  on  AFPBAL— SPBOIAIi 
Cases— l^onoB  to  Suit. 

[t  U  &..  8  Mad.,  846 

1  C.  I«.  B^  421 

I.  !«.  B^  18  Bom.,  110 

See  Casbs  vndbb  Lanplobd  and  Tbv- 
Airx— Ejeotmbbis-Notioe  to  Quit. 

See  Lakdlcbd  ahd  Tenabt— Fobpbi- 
TUBS — Dbhial  op  Title. 

[I. !«.  R»  18  Calo.,  8. 848 

L  Ii.  B«.  10  Bom.,  669 

L  li.  B.,  17  Mad.,  218 

I.  Ii.  B.,  20  Bom.,  864 

See  Sbbtiob  Tbmube. 

[L  Ii.  B.,  8  Madn  72 
I.  Ij.  B.,  22  Calc,  988 

See  Shall  Cause   Coitbt,   Pbbsidbnoy 

TOWES— JUBISDIOTION — ThX OT  B  A  B  L  B 

Fbopebty,  Beooyebt  op. 

[I.  Ii.  B.,  17  Mad.,  216 

See  Special  ob  Second  Appeal— Fbo- 
CBDiTBB  IN  Special  appeal. 

ri«  Ij.  B.,  18  Bom.,  110 
8  C.  W.  IS.^  216 


tion. 


to  remove  nuisance  or  obstruo- 


See    Cases    undeb     Nuisance— Undbb 
Cbihinal  Pbocbdube  Codb. 

See  Penal  Codb,  8.  188. 

[I.  Ii.  B.,  16  Calc.,  8 

L  Ii.  B.,  12  Mad.,  475 

I.  K  B.,  20  Mad.,  1 

—  to  show  cause. 


See  Cbikinal   Pbocbdube  Codes,  s.  487. 

LXIi.B.,6  Aa,867 

L  Ii.  B.,  9  AIL,  52 

I.  Ii.  B..  10  Calc,  207 

I.  Ii.  B.,  20  AIL,  889 

See  Sanction  fob  Pbosboution — 
Natube,  FoBif,  aed  SuFPiaENOY  op 
Sanction        .    I.  Ij.  B.,  18  AIL,  858 


••  BTOTIFICATION.** 
Force  of— 


See  Stavp  Act,  1879.  s.  19. 

|[I.  Ii.  B.,  6  Bom.,  188 


Meaning  of— - 


TXCnFlCATTOTSt-^eoneluded. 
* Publication  of — 

See  ElCBANXXBNTS. 

[L  Ii.  B.,  11  Cala,  670 
See  Gakbling  21  W.  B.,  Cr.,  28 

h'otu'ic  atioks  of  GOVEBNMBNT 

OF  INDIA. 

No.  1208,  dated  28rd  Septembar 


1874. 


See  Bengal  HrNiciPAL  Act,  1884,  s.  2. 

[L^Ii.  B.,  20  Calc,  699 


See    High   Coubt,    Jubisdiction  op— 
N.-W.  P.-Cnm- 
CL  Ii.  B.,  18  AIL,  876 

—  No.  1288  of  8rd  March  1882. 

See  Stamp  Act,  1879,  8.  3,  gl.  10. 

[t  Ii.  B.,  18  Calc,  89 
I.  Ii.  B.,  18  AIL,  68 

See  Stamp  Act,  1879,  s.  61. 

.  [I.  Ii.  B.,  18  Calc,  89 

— <  No.  2966  of  Ist  December  1882. 

See  Stamp  Act,  1879,  8.  8,  cl.  10. 

[L  Ii.  B.,  18  AU.,  66 

—  No.  861,  dated  18th  AprU  1888. 

See  CouBT  Febb  Act,  s.  26. 

[L  Ii.  B.,  19  Bom.,  145 

—  No.  178  of  14th  March  1889. 

See  Bbpobmatobt  Schools  Act,  s.  22. 

[L  Ii.  B.,  15  AIL,  208 

No.  458  of  18th  March  1898. 


See  Abms  Act,  s.  19. 

[L  Ii.  B.,  22  AU.,  118 

NOVATION. 

See  Bond   .  .    9  B.U  B.,  864 

[14  Moore's  L  A.,  86 

18  B.  Ii.  B.,  509 

Ii.  B.,  1  L  A.,  241 

2N.W.,87 

2C.Ii.B.>565 

I.I1.B.,  9AU.,249 

See  Limitation  Act,  1877,  abt.73  (1871, 
abt.  72)  .        .  I.  Ii.  B.,  1  Bom.,  508 

"  NOW  ON  HEBPASSAaE, "  MEANINQ 
OF— 

See  Chabtbb  Pabtt   .    8  B.  Ii.  B.,  544 

NUIBANGB. 

CoL 

1.  H18CELLANE0V8  Cases     •        •        .    6269 

2.  Undeb  Cbiminal  Pboobdttbb  Codes    6270 
8.  Public    Kuisancb    vndeb    Pbnal 


Code 


6296 


See  Bbnch  op  Maoistbates. 

[L  Ii.  B.,  18  Mad.,  142 


(    6269    ) 


DIGEST  OF  CASKS. 


(    6270    ) 


M  UlBAJSICE-^eonHimBd. 

See  BoiaiAT  Distbiot  Polios  Act,  b.  48. 

[L  I*  B.)  18  Bom.,  787 

See  Fbbbt         .  I.  L,  B.,  18  Calo.,  652 

See  QjJfSJS3sa  .       •    7  Bom.,  Cr.,  74 

See    IiwmrcTioK— Spboul    Cases— Nini 
SAVOB     .  L  li.  B.,  8  Bom.,  86 

Se9  JuBiSDioTiov    OP    Civil     Coitbt — 

Maoibtbatb's  Obdvbs,   Intbbvbbbnob 

WITH      .        .    4  B.  L.  B.,  F.  B.,  S4 

p.  li.  B^  14  Calo.,  60 

« 

See  LmxTATiov  Act,  1877,  b.  23. 

[I.I<.R.,18Calo.,66S 

See  Mabbas     Bistbiot  MunidPALims 
Aoi,  B.  222      •    1. 1«.  B.,  16  Mad.,  91 

See  Pbhal  Codb,  a.  188. 

p.  L.  B.,  12  Mad.,  476 

See  Pbbsgbc^ov— EAsmcBVTS— B  i  o  h  t 
ov  Wat  .        .    I.  Ifc  B.,  7  Gale,  666 

[L  Ij.  B.,  8  Gale,  677 

See  Pbesobiption— Easbicbnts— Tbbbs. 

[L  I*.  B.,  18  Bom.,  420 

Abatement  of— 


See    JxTBiSDionoH    of   CmL    Coubt — 
PuBLio  Wats,  Obstbuction  ob. 

[L  Ii.  B.,  8  Gale.,  20 

See  Ublawvitl  Assbmbly  6  Mad.,  Ap.,6 

[I.  li.  B.,8  Galo.,  578 

—  IdablUty  f o] 


See  Bailwat  Cohpant  10  B.  Ii.  B,  241 
—  Suit  for  iiijanction  to  reatrain — 


See  Bailway  Coxfavy  10  B.  Ik  B.,  241 
— under  Grlminal  Frooedure  Gode. 


See  Casbs  undbb   Jciby-Juby    ukdbb 
NuiBABCE  Sbotiobs  otCbdcikal  Pbo« 

OBDUBB  CODB. 


1.  miscellanbous  casbs. 


Order  forbidding  nuisanoe— 


J*ofP^  of  Magittrate — Toume  Improtemeni  Aet 
(XXVI  of  lS50j.Seld  that  a  Magiftrate,  as  Pre- 
ttdent  of  a  Municipal  Committee,  had  no  power  to  iBsue 
an  rrdur  forbidding  as  a  nuisance  an  act  not  included 
in  the  rules  passed  under  Act  XXVI  of  1850.  Qo* 
TBBHXBHT  «.  SflAMlSooNDBB     •     1  Agra,  Gr.,  84 

Order    prohibiting  trafELo— 


Bom,  Hftg,  Xll  of  1^27,  »,  19, — A  notice  prohibiting 
general  traffic  over  certain  level-crossings  on  a  rail- 
way, provided  for  particular  villages,  forbidden,  as 
not  faJltng  within  the  scope  of  Begulation  XII  of 
1827,  s.  19,  rls.  1  and  6.    In  thb  kattbb  ob  a  bbo- 

BIBtrORY    VOriCB  VBDBB  BOXBAT  BBaiTZATION  XII 

«Fl827        •        •        •        •       8Bom.,Gr.,28 


'STUlBANCfB-^ontinuetU 
8.  UNDEB  CBIMINAL  PBOCEDUBB  CODES. 


8. 


''Order to  oloae  drain  -Crtrntnal 


Procedure  Code,  1861,  es,  62,  803—Pover  of  Ma* 
gietrate — Order  not  in  wriiinff,— -The  accused  was 
fined  hy  the  Magistrate  for  not  having  closed  a  drain 
in  pursuance  of  the  verbal  order  of  the  Magistrate. 
jr«2e{  that  the  Magistrate  should  have  proceeded  un- 
der Ch.  XX,  Act  XXV  of  1861,  inasmuch  as  the 
nuisance  was  not  one  from  which  immediate  danger 
was  apprehended,  and  not  under  s.  62,  which  empowered 
the  Magistrate  to  put  an  immediate  determination 
to  the  continuance  thereof.  A  written  order  not  hav« 
ing  been  given,  the  procedure  was  faulty,  and  there* 
fore  quashed.  Only  Magistrates  of  a  district  or  divi- 
sion can  act  under  Ch.  XX,  s.  808.  QoybbvkBbt 
«.  Choovbblaia        •        .        •     2  Agra,  Gr.,  1 

Assistant  Magistrate,  Fower 


of-— Criminal  Froeedmre  Code,  186 1,  se.  62,  808-^ 
Fenal  Code,  s.  188,— An  Assistant  Magistrate,  as  he 
came  within  the  definition  of  the  term  ot  "  any  Mag^ 
istrate,"  was  competent  to  pass  an  order  under  s.  62 
of  the  Criminal  Procedure  Code,  1861,  which  contem- 
plated circumstances  under  which  an  immediate  order 
is  urgently  required,  and  in  this  respect  differed 
from  s.  808  of  that  enactment,  and  that  it  should  be 
read  alone  with  s.  188  of  the  Penal  Code.  G  oybbh* 
XBBT  V.  Mahox BD  BuKSH      •      1  Agra^  Gr.,  28 

Order  to  prevent  breach  of  the 


peace  — CWmif»a/  Procedure  Code,  1861,  ee.  62, 318, 
— It  was  not  necessary  that  an  order  issued  by  a  Mag- 
istrate under  s.  62  of  the  Code  of  Criminal  Procedure, 
whereby  a  breach  of  the  peace  was  prevented,  should 
he  supplemented  by  a  proceeding  under  s.  818  of  the 
same  C^e.    Quebb  v,  Lutebp  Hossbin 

[10  W.  B.,  Gr.,  1 

6.  -^ Order   made  on  dismissal  of 

OOmplaint—Crimtaa/  Procedure  Code,  1861,  ee.  62, 
808. — Where  a  Magistrate  dismissed  a  complaint  under 
s.  308  of  the  Code  of  Criminal  Procedure,  it  was  held 
that  it  was  competent  for  him  to  pass  an  order  under 
B.  62  of  that  Code  in  the  same  case,  provided  he  called 
on  the  defendant  to  show  cause  why  s.  62  should  not 
be  applied.  Kalidas  Bhuttaohabjbb  v.  Mobbv* 
PBO  NATH  CflATTBBJBB  12  W,  B.,  Gr.,  40 

S.  C.  Ik  thb  IffATTBB  OB  THB  PETITION  OF  KaU- 

DAS  Bhuttaohabjeb   .  5  B.  Xi.  B.,  Ap.^  82  note 


7. Bequisites  of  order— Cri«»»aZ 

Procedure  Code,  1861,  s.  62— General  and  cow 
tinuous  order.-^Under  Act  XXV  of  1861,  s.  62, 
it  was  necessary  that  the  direction  should  be  ad« 
dressed  to  a  particular  person  or  particular  persons, 
and  not  to  the  public  generally,  and  with  refer- 
ence to  a  particular  occasion  only,  and  .not  for  a 
continuance.    Anonykovs       .        8  Mad.,  Ap.,  8 


8. 


Notice  and  inquiry 


^Criminal  Procedure  Code,  1861,  t,  62^0rder 
without  notice  or  inquirif. — An  order  issued  by  a 
Magistrate  under  s.  62  of  the  Code  of  Criminal  Pro- 
cedure  in  consequence  of  a  mahirzinama  signed  by 
certain  persons  but  without  any  notice  to  the  def  en* 
dant  or  inquiry  by  the  Magistrate  is  ille^l.  Anoky- 
xoirB 4Mad.,  Ap.,  67 
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irCJISAia'CE  -continued, 

^.  UNDSB  CRIMINAL  PBOCEDUBE  CODES 

— continued,      

.    9. Prohibitory  order — Procedure 

— Su*e  to  show  cat»«0.— Under  a.  H2  of  the  Code  of 
Criminal  Procedure,  a  Magistrate  cannot  pass  a 
prohibitory  order  without  having  previously  issued  a 
rule  to  show  cause  why  the  order  should  not  be  passed. 
QuSBir  v.  LAOHMIfAT  SurQH 

[6  B.  li.  B.,  Ap.,  81 

S.     C.    Iir    TRB    KATTBB     OF    THB    FBTITION     OF 

LvoHKBBPUT  Singh  .  14  W.  B.,  Cr.,  17 

*  

Ik  &b  Kaixdab  Bhattachabjbb 

[5  B.  li.  B.,  Ap.,  82  note 

S.  C.  Kalidas  Bhuttachabjbb   r.  Mohbnsbo 
Nath  Chattbrjbb  .  12  W.  B.,  Cr.»  40 

COLLVCTOB  OF  HOOOHLY  r.    TaBAKNATH  MuKHO- 

PADHTA  7  B.  li.  B.,  449  :  16  W.  B.,  68 


10. 


Ground  ntceeear^ 


^or  order — Power  of  Magietraie  to  make  prohibi- 
toru  orders  as  to  nuisam-e, — When  a  Magistrate 
makes  an  order  under  s.  6 1 8,  Criminal  Procedure  Code, 
1872,  on  the  ground  that  he  has  received  information, 
and  is  satisfied  with  it,  no  interference  is  posMble; 
but  when  he  states  the  nature  of  the  information,  the 
High  Court  can  see  whether  such  information  justi- 
fies the  order  made.  Before  a  prohibitory  order  under 
8.  518  can  be  made,  there  ought  to  be  information  or 
evidence  before  the  Magistrate  that  the  act  prohibi- 
ted was  likely  to  cause  a  riot  or  affray,  and  that  the 
stoppage  of  that  act  would  prevent  such  riot  or 
affray.  Ooshain  Luchmtxn  Pbbshad  Poobbb  v, 
PoBOOP  KABAiir  PooRBB  24  W.  B.,  Cr.,  80 

11. 


Condition  precedent  toma Ic- 
ing of  order— Crimifia/  Procedure  Code,  1872, 
«.  5J8,  expL  I. — The  existence  of  the  circumstances 
mentioned  in  expUnation  I  is  a  condition  precedent  to 
the  action  of  a  Magistrate,  under  s.  51 8,  Code  of  Crimi- 
nal Procedure.  In  the  xattbb  of  Krishna  Mobun 
BzSACK 1  C.  L.  B.»  68 


12. 


Ground  for  making  order  - 


Criminal  Procedure  Code  (XXV  of  1861),  s.  62— 
Act  X  of  1872,  s,  618  -  Po ice r  of  Magistrate— Pro* 
cedure — Report  of  police, — There  is  nothing  in 
0.  62,  Criminal  Procedure  Code,  18(5),  to  justify  a 
Magistrate  in  making  an  order  under  that  section  on 
the  mere  report  of  a  police  officer.  Qdbbn  «.  Bhtbo 
Payal  Singh 

[8  B.  i:*.B.,  A.  Cr.,  4: 11  W.B.,  Cr.,  46 


18. 


Limit    of  order— Crtmtna/ 


Procedure  Code,  1872,  #.  618 — Inquiry  into  act 
necessitating  order— Order  made  without  juris* 
diction^^Per  Aivslib,  J, — In  dealing  with  the  civil 
rights  of  a  subject  under  s.  518  of  the  Criminal  Pro- 
cedure Code,  it  is  incumbent  on  the  Magistrate  to 
limit  the  operation  of  his  order  to  such  reasonable 
time  as  may  be  necessary  to  enable  him  to  hold  a  full 
and  sufficient  inquiry  as  to  whether  the  act  prohi- 
bited as  likely  to  cause  a  breach  of  the  peace  is  within, 
or  is  in  excess  of,  the  legal  right  of,  the  person  forbid- 
den to  do  it ;  and,  if  necessary,  to  deal  with  the  case 
under  the  other  provisions  of  the. Criminal  Pfocednze 


NVI&ATSfCB— continued.  Z 

2.  UNDER  CRIMINAL  PROCEDURE  CODES 

— continued. 

Code,  which  enable  him  to  meet  cases  of  probable 
breach  of  the  peace.  Per  BROuaHTON,  J. — Where 
an  order  on  the  face  of  it  appears  to  have  been  made 
without  jurisdiction,  no  subsequent  explanation  can 
make  it  gtod.  In  thb  xattbr  of  Abdool  o.  Lirccr 
Nabain  Mundul     .        .    I.  Ij.  B.,  5  Calc,  182 

14. Nature  of  order— Perpetual 

injunction  -  Criminal  Procedure  Code,  1872,  s.  518 
— Powers  of  Magistrate — Rival  hats. — A  Magistrate 
k  not  empowered  to  pass  an  order  under  s.  518  of 
Act  X  of  1872  which  has  more  than  a  temjwrary  oper- 
ation :  the  grant  of  what  is  in  effect  an  order  for  n 
perpetual  injunctiou  b  entirely  beyond  his  powers. 
GOPI  MoHTTN  Mui^LiOK  «.  Tabamoni  Chowdhbahx 
[L  li.  B.,  5  Calc,  7  : 4  C. !«.  B.,  80» 

15. Perpetual  i^juna^ 

tiou — Magistrate,  Powsr  of. — A  Magistrate  has  no- 
power  to  pass  a  perpetual  injunction  under  s.   518  of 
the    Code    of    Criminal     Procedure,    1872.      Oopi 
Mohun  Mullick  v.  Taramoni  Chowdhrani,  I,  L.  R.,  5- 
Calc,  7,  followed.    Bbadlbt  v.  Jaxbson 

[I.  li.  B.,  8  Calc,  680  :  11 C.  li.  B.,  414 

16.  Baration  of  Magistrate's 

order — Criminal  Procedure  Code  (1872J,  s.  618 
(1882,  s.  144) —Penal  Code,  J.  188.— In  1876  a  Ma- 
gistrate passed  an  order  under  s.  618  of  Act  X  of  1872 
(Criminal  Procedure  Code),  directing  the  Saraogis  of 
Etah  to  take  one  of  their  annual  religious  processiona 
along  a  particular  route  and  at  a  particular  hour.  In 
1886,  in  which  year  there  was  no  fresh  promulgation  of 
tha  order,  the  Saraogis  took  their  procession  along  an- 
other route  and  at  a  different  hour,  and  for  so  doing  some 
of  them  were  convicted  and  sentenced  under  s.  188  of 
the  Penal  Code.  Held  that  the  conviction  was 
wrong,  the  order  of  1876  having  a  temporary  operation 
only.  Qopi  Mohun  Mullick  v.  Taramoni  Chowdh* 
rani,  I,  L,  5.,  5  C  alc„  7,  referred  to.  QiTBBN- 
ExPBBdB  Seeodin  I.  li.  B^,  10  AIL,  116 

17.   Order    for   protection  of 

property — Criminal  Procedure  Code  (Act    X  of 
'1872J,  s.  518, — A  Magistrate  has  no  jurisdiction   to 
make  an  order  under  s.  518  of  the  Code  of  Criminal 
Procedure  merely  for  the  protection  of  property.     Ix 

THB  MATTBB  OF  THB  PBTITION  OF  PBAYAQ  SINGH. 
E3CPBB88  V,  PbATAO  SINQH 

CL  li.  B.,  9  Calo.,  108 

18.  Beoall  of  order— Orrf«r  made 

without  jurisdiction.— Where  a  Deputy  Mi^istrate, 
without  taking  evidence,  made  an  order  under  s.  62oC 
the  Code  of  Criminal  Procedure,  1861,  changing  a  day 
on  which  a  hAt  used  to  be  hdd,  and  8ubsequ«flrtly« 
on  taking  evidence^  found  that  his  first  order  waa 
wrong  and  passed  without  jurisdiction,  he  was  held  to 
have  acted  properly  in  recalling  his  first  order. 
Mohun  Sibdab  r.  Obhoy  Chubn  Mookopadhya 

[18  W.  B.,  Cr.,  7JI 


19. 


Order  in  disputes  as  to  land 


-^Criminal  Procedure  Code,  1861,  s.  62.—^.  62  nf 
the  Code  of  Ciiminal  Procedure  dkjes  not  apply  %> 
disputes  connected  wi^h  lands,  but  refers  specially  t» 
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UUIS  ANCB  -^continued. 

2.  UNDER  CRIMrNAL  PROCBDURB  CODES 

-••'Continued, 

nuisances  and  ether  nmilar  matters  in  which  imme« 
diate  action  is  necessary,  in  order  to  avoid  a  risk  of 
illegal  consequences.  Raj  BuiliUB  Addhya  r>.  Go- 
BiKDO  Chukdbb  Moiteo        .    12  W.  B.,  Cr.,  66 

20. Order  as  to  moveable  pro- 
perty— Criminal  Procedure  Code,  18M,  *.  6*3 — 
Likelihood  of  breach  of  the  peace.— The  pawer  of 
issuing  orders  to  prevent  breaches  of  the  peace,  etc., 
conferred  on  a  Magistrate  by  s.  62  of  the  Code  of 
Criminal  Procedure,  extends  only  to  immoveable 
property  of  the  description  set  forth  in  Ch.  XXII 
of  that  Code,    QuBEN  t?.  GOLUOK  Chundbb  Gooho 

[12  W.  B.,  Cr.,  88 

fli, Priva|;e  dispute  as  to  path- 

-wsy— Criminal  Procedure  Code,  1861, »,  62.— S,  62 

•<rf  the  Code  of  Criminal  Procedure  does  not  apply  to 

a  private  dispute  between  two  parties  relative  to  a 

path.      NILKOMITL'MOOKHOPADHYA  V,  ANUVD  CHTTH- 

PBB  LuBHXiTB  •         .19  W.  R.,  Or.,  6 

Dispute  as  to  interest  in 


land— Question  for  CivU  Court—Criminal  Proce- 
dure Code,  1861,  9.  6^8.— The  purchaser  of  an  interesf 
in.  land  at  a  sale  in  execution  of  decree  obtained  an 
•order  for  possession  under  s.  263  or  264;,  Act  YIII 
of  1859,  and  a  dispute  arose  between  him  and  another 
person  who  had  some  interest  in  the  land,  as  to  what 
]lbBsed  under  the  sale  certificate.  Without  ascer- 
taining the  rights  of  the  parties,  the  Magistrate 
made  certain  orders,  the  effect  of  which  Was  to  ex- 
cludfe  the  auction-purchaser  for  some  time  from  exer- 
cWng  the  right  alleged  to  have  passed  to  him  under 
the  purchase.  Held  that  the  Magistrate  ought  to 
havi*  made  no  order  at  all  with  reference  to  the  pro- 
perty, leaving  it  to  the  parties  to  dietermine  their 
rights'  in  the  Civil  Court,  and  thtit  he  had  nmple 
power  under  the  section  to  do  what  was  necessary  to 
prevent  a  breach  of  the  peace.    Laloo  v.  Adam  Si»- 

CAB.      G0VBB5MBHTt).Sl7BJAKA]f*A0HABJIA.     DBN- 

-0OO  Shaikh  «.  Adam  Siboab      17  W.  B.,  Cr.,  37 


2a 


Order  for  removal  of  wall— 


Orin^wd  Procedure  Code,  2861,  #.  6^.-8.  62  of  the 
■Code  of  Criminal  Procedure  does  not  authorize  a 
Magistrate  summarily  to  direct  a  person  to  remove  a 
wall  elated  on  land  alleged  to  belong  to  another 
person  in  the  absence  of  evidence  showing  that  a  riot 
or  affray  was  likely  to  occtir.  Bad^akishobb  v. 
GnttDHASTKB  Sahbb  .   18  W.  B.,  Or.,  19 


Sivk* 


Order  for  removal  of  build- 


ingS— CrimtnaZ  Procedure'  Code,  1861,  *.  62.— 
Orden  by  Subordinate  Magiatrates  in  one  case  direct- 
lag  the  removal  of  a  house  on  the  ground  that  it  was 
in  a  dangeroua  and  dilapidated  condition,  and  in  the 
o:kh«r  directmg  the  removal  of  a  granary  on  the  ground 
that  it  had  been  improperly  erected  upon  land  required 
tck.be: kept  unoccupied  for  common  purpoies.  were  set 
andQ  by  the  High  Court  because  the  Subordinate 
Manstrate  acted  without  jurisdiction.  Anoitymoub 
V*     ^     .  [4  Mad.,  Ap.;  34 

85^  -i_ _  Order  for  removal  of  ob- 

:4truotioll— Crtmtna/  Procedure  Code,  1872,  w.  518, 


"NTJISANCE— continued. 

2.  UNDER  CRIMINAL  PROCEDURE  CODES 

— coiUinued. 

521. — ^A  Magistrate  of  the  second  clabs  having  passed 
an  order  under  the  Criminal  Procedure  Code,  1872, 
s.  518,  for  the  removal  of  an  obstruction,  the  Magis- 
trate on  appeal  held  tliat,  though  the  proceedings  of 
the  Subordinate  Magistrate  were  without  jurisdiction, 
he  (the  Magistrate)  was  competent  under  s.  518  to 
direct  the  removal  of  the  obstruction,  and  he  passed 
an  order  accordingly.  Held  that  the  ordfr  of  the 
Magistrate  under  s.  .518  was  illegal,  and  thnt  he 
should  have  proceede.l  under  s.  521  and  the  following 
sections  of  the  Code.  IK  tbb  hattbb  09  thb 
pbtitioh  Of  Bbindabith  Dutt    21 W.  B.,  Cr.,  24 

26. Dispute  as  to  right  of  poB- 

BeBSion— Crt'mt»aZ  Procedure  Code,  1872,  t.  618 — 
Breach  of  peace  imminent — Order  not  to  interfere 
with  a  fam/>/«.— Where  a  dispute  arises  as  to  the 
right  of  the  possession  of  lands  and  buildings,  a 
Magistrate,  if  he  considers  a  collision  between  the 
parties  and  a  serious  breach  of  the  peace  imminent, 
may  properly  proceed  under  Ch.  39,  instead  of  Ch.  4^" 
of  the  Criminal  Procedure  Code.  If  the  Magistrate 
had  jurisdiction,  the  proceedings,  not  being  judicial, 
cannot  be  revised  by  the  High  Court.  An  order  to 
abstain  from  interference  with  a  temple  and  its  pro- 
perty is  an  order  to  abstain  from  a  ''certain  act" 
within  the  meaning  of  s.  518  of  the  Criminal  Proce- 
dure Code.  ELATABI87  Vaxakamaloi  Ramanuja 
Jbbyabbyaici  v.  Vakaicamalai  Rahanuja  Jebyar 

[LIj.R.,aMad.,  854 


27. 


Order  to  alter  doorway  of 


temple — Criminal  Procedure  Code,  1861,  e.  62. — 
The  temple  of  Pandharpur,  a  public  temple,  is  visited 
at  certain  periods  of  the  year  by  a  large  concourse  of 
pilgrims.  With  a  view  to  prevent  the  dangers  aris- 
ing from  overcrowding,  and  to  improve  the  ventila- 
tion, the  Magistrate,  by  a  written  order,  under  s.  62  of 
the  Crimmal  Procedure  Code,  directed  the  hereditary 
priests  of  the  temple  to  widen  and  heighten  the  door- 
way. Held  that  such  oi-der  waslegal  under  the  above 
section.  5tem6;«— That  the  case  would  have  been  the 
same  had  the  temple  been  private  property  ;  and  also 
that  the  power  of  Magistrates  to  issue  orders  under 
the  section  in  question  is  entirely  discretionssry.  Rsd. 
«.  Rax  Chahdba  Bkkath  6  Bom.,  Cr.,  86 


2a 


Power    of    Magistrate   to 


order  repair  of  a  house  not  adjoining  the 
publio  r09kd— Criminal  Procedure  Code  (1882J, 
9$.  IBS,  135,  and  136— Penal  Code  (Act  XLV of 
1860),  *.  188.—^.  188  of  the  Code  of  Criminal 
Procedure  docs  not  empower  a  Magistrate  to  order 
the  owner  of  a  house  standing  apart  from  any  public 
xoad  in  its  own  compound  to  repair  such  house. 
By  "  i>er«oii«  living  or  carrying  on  business  iu  the 
neighbourhood,"  injury  to  whom  the  power  to  pass 
orders  under  s.  188  is  intended  to  prevent,  are  meant, 
not  the  persons  who  in  the  exercise  of  their  private 
rights  may  use  a  building  supposed  to  be  in  a  danger- 
ous condition,  but  unascertained  members  of  the 
public  whose  ordinary  avocations  may  take  them  to 
tiie  neigfaboarfaood  of  such  building.     Queen-Emf^re^ 
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DI0B8T  OF  CASKS. 
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2.  UNDBB  CBIMIKAL  PBOCEDUBE  CODES 

— eontinmed, 

T.  Narayana,  L  X.  E.,  12  Mad.,  476,  and  Qmee*' 
Smttress  v.  Buhamher  Lai,  L  L.  R,,  IB  AIL,  577, 
digtingnbhed.    Qubbn-Bxp&sss  r.  Jasoda  Nakd 

[L  I..  R.,  20  AIL,  601 


29. 


Disputed      possession      of 


temple— CWmtnaZ  Procedure  Code  (1882),  «.  144 
— Ma^giMtrate,  Juriedi^ition  of.  -  The  District  Temple 
Committee  ditmissed  the  trurteeg  of  a  certain  temple 
and  appointed  others.  The  dismissed  trustees  retained 
possession.  A  breach  of  the  peace  having  become 
imminent  in  the  opinion  of  a  Deputy  Magistrate,  he 
made  an  order,  nnder  the  Criminal  Procedure  Code, 
s.  144,  directing  the  newly-appointed  trustees  not  to 
interfere  with  the  temple  or  its  management.  Seld 
that  the  Magistrate  had  jurisdiction  to  make  the 
order,  and  the  High  Court  declined  to  interfere  on 
revision.    PALAinAPPA  Chstti  r.  Dosasaki  Attab 

[X  If.  B.,  18  MacL,  402 


80. 


Order  as  to  procession  in 


public  streets— Crtmtna/  Froeedute  Code,  1672, 
s.  618^Fublio  worehxp-'Confliet  of  righU—Duty 
of  Magistrate  when  public  peace  threcUened, — In 
lUfording  special  protection  to  persons  assembled  for 
religious  worship  or  religious  ceremonies,  the  law  points 
to  congregational  rather  than  private  worship,  and  it 
may  fairly  be  required  of  congregations  that  they 
hould  inform  the  Magistrate  or  police  at  what  hours 
they  customarily  assemble  for  worship,  in  order  that 
the  rights  of  other  persons  may  not  be  unduly  curtailed.  * 
Ko  sect  is  entitled  to  deprive  others  for  ever  of 
the  right  to  use  the  public  streets  for  processions,  on 
the  plea  of  the  sanctity  of  their  place  of  worship,  or  on 
the  pica  that  worship  is  carried  on  therein  day  and 
night.  The  duties  of  a  Magistrate  in  cases  where  the 
public  peace  is  likely  to  be  disturbed  by  one  sect 
attempting  to  prevent  another  from  using  the  public 
streets  for  processions,  discussed.  The  principles  had 
down  in  Muthealu  Chetti  v.  Bapun  Saib,  J.  X.  E,, 
2  Mad,,  140,  examined,  explained,  and  approved. 

SUHDRAX  «.  QUBSV.  POHVUBAXI  V.  QUBBV 

[L  U  R,  6  Mad.,  208 


31. 


Order  to  remove  embank- 


ment—CrtmiiftaZProc0(fiir«  Code,  1861,  9.  $2,— The 
Subordinate  Magistrate  issued  an  order  to  two  persons 
directing  them  to  remove  a  certain  embankment, 
whereby  the  adjacent  lands  of  the  complainant  were 
in  danger  of  being  flooded.  Held  that  the  act  of  the 
defendant  was  not  an  act  which  could  be  prohibited 
by  the  Subordinate  Magistrate  under  s.  62  of  tiie  Code 
of  Criminal  Procedure.    Anokthous 

[6  ])Cad.,  Ap.»  le 


82. 


Order    to  destroy  tank — 


Oheiruotion  to  enfogment  of  public  rightn. — The 
defendant  had  made  a  tank  in  the  bed  of  a  khal  by 
throwing  two  bunds  across  it,  and  on  complaint  to  the 
Magistrate,  he,  finding  that  the  tank  had  been  in 
existence  only  for  about  six  years*  passed  an  order 
under  s.  62,  Act  XXV  of  1861,  directing  the  defen* 
dant  to  destroy  the  bunds,  on  the  ground  that  they 
were  an  obstruction  to  the  enjoyment  of  the  river  by 
the  public  in  the  rainy  season;  and  that  the  bunda 


2.  UNDBB  CRIMINAL  PBOCEDUBE  CODES 

interfered  with  the  drainage  of  the  cofuntry  and  tended 
to  the  injury  of  the  crops  and  of  the  inhabitants. 
The  High  Court  held  that  s.  62  did  not  authorize  the 
passing  of  such  an  order.  Qubbn  «.  Qolam  Dabbss  k 
[1 B.  li.  R»  8.  N.»  27:10  W.  R,  Cr.,  8e 

88. Trespass    by    cattle—Pena/ 

Code,  «.  188, — A  Magistrate  issued  an  order  warning 
owners  of  cattle  to  take  proper  care  of  them ;  and  that 
in  case  of  disobedience  or  neglect  they  would  be 
punished  according  to  law,  and  did  punt«h  them  for 
disobedience  und^  Si  188  of  the  Penal  Code  UHd 
that  the  Magistrate  was  not  competent,  nnder  s.  62 
of  the  Code  of  Criminal  Procedure,  1861,  to  pasa 
such  an  order.  The  order* contemplated  under  that 
section  is  in  the  nature  of  an  injunction,  and  such 
an  order  passed  by  a  Magistrate  would  not  be 
legal.  The  conviction  under  s.  188  uf  the  Penal 
Code  was  therefore  illegal.  In  thv  mattsb  ov 
Akibabdi        •  .  2  B.  li.  B^  A.  Cr.,  4fr 

S.  C.  Qubbn  v.  Ambbbuddbbn  12  W.  B^,  Cr.,  8^ 

84. Pe»«/   Code 

9.  289, — An  order  by  a  Magistrate  prohibiting  the 
straying  of  cattle  within  certain  local  limits  is  not  an 
order  within  the  meaning  of  s.  62  of  the  Code  of 
Criminal  Procedure.  There  can  be  no  conviction  for 
disobedience  of  such  order  under  s.  289  of  the  Penal 
Code.    Qubbn  v.  Mozavab  Khalipa 

[8  B.  L.  B.»  Ap.,  8e 

S.  C.  QOTBBNMBNT  9.  MoZUrVBB  KHA£TFA 

[18  W.  B.»  Cr.,  21 

86. ; Order  to  out  down  trees  aa 

being  a  nuisance — Removal  of  nuinauee — Pofoer 
of  Magistrate. — Under  s.  62  of  the  Code  of  Criminal 
Procedure,  1861,  a  liagistrate  has  no  power  to  issue 
an  order  e9»parte  to  cut  down  trees  on  the  repreaenta* 
tion  of  a  party  supported  by  the  report  of  the  police 
that  the  existence  of  the  trees  was  a  nuisance. 
Qubbn  v.  Bax  Chandba  ^ookbbjbb 

L5  B.  Ii.  B.,  181 

S.  C.  Uttasc  CBirNDBB  Chattbbjbb   V,    Bax 
Chundbb  Chattbbjbb     •        .  18  W.  R^  Or.,  72 


86. 


Order    to  remove  stacked 


timoer — Criminal  Procedure  Code,  1861,  e,  62  - 
Illegal  order.—Where  a  complaint  was  made  by  J. 
that  timber  belonging  to  hb  master,  which  had  been 
cut  and  stacked  in  a  certain  place,  had  been  removed 
by  B,  who  said  that  the  timber  was  cut  not  by 
A'b  master,  but  by  himself,  and  that  he  had  stacked  it 
in  a  place  where  he  always  put  his  timber,  it  was 
held  that  the  BCagistrate  could  not  proceed  under 
t.  62  of  the  Code  of  Criminal  Procedure,  but  was 
bound  to  try  the  charge  brought  against  B,  and  either 
restore  the  timber  to  ^  or  leave  it  where  it  was, 
according  to  the  result  of  the  investigation.  Kab- 
TiCK  Chtnpbb  Hal  v.  Chvndbb  Nath  Chitokbb- 
BUTTY 16  W.  B^  Cr.,  66 


87. 


'Order  as  to  holding  of  hat  or 


market— £toa/  hdte—Act  XXV  of  186 1, «.  404  - 
judicial  order — Power  of  revision  bg  Sigh  Court 


(    0277    ) 


DIOBST  OF  CASKS. 
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JSrUlSJJXCE-^ontinmed, 

2.  UNDER  CRIMINAL  PBOCEDUBS  CODES 

— coMiinued. 

— ^An  order  of  a  Magistrate  under  a.  62,  Criminal 
Procedure  Code»  1861,—  e,ff.,  prohibiting  one  of  two 
rival  proprietors  of  two  different  h&ts  fiom  holding 
Mb  hit  on  certain  days  of  the  week  in  order  to 
prevent  obitmction,  annoyance,  and  injury, — was  not 
a  judicial  order,  and  was  therefore  not  open  to 
revision  by  the  High  Court  under  s.  40^  Criminal 
Pn>cedare  Code.  Phbab,  J.  (dissentinjr).  Qubsk  •. 
ABBA8  Au  Chowdhby        •  6  B.  Ij.  K.,  F*  B.,  74 

S.  C.  Abbas  Aij  Chowdrbt  i*.  Illix  Mbah 

[14  W.  IL,  Or.,  46 

LAUJL  MlXTlBJBBT  SiNGH  #.  RaJOOOXAB  SiBOAB 

[18W.B.,  Cr.,22 

Se§  as  to  s.  618  the  corresponding  section  9f  Act 

X  of  1872.    IH  THB  XATTBB  OT  THB   PBTITIOK    OF 

MoKUrSivaH        ....  6N.  W.,16 


>_ Bival  hdts— Cri- 
minal Procedure  Code,  l$6t,  #.  6;^.— When  two  hAts 
or  markets  were  held  on  the  same  day  on  adjacent 
pieces  of  land,  and  it  was  shown  to  lead  to  riots 
and  aifray,  and  annoyance  to  persons  lawfully  em- 

Sloyed  in  their  usual  avocHtioas  that  they  should  be  so 
eld,  an  carder  by  the  Magistrate  under  s.  62,  prohibit- 
ing  the  parties  from  holding  the  h&ts  on  the  same  day, 
was  held  to  be-  a  proper  order  under  s.  62,  Act  XX.V 
of  1861.    QUBBN  r.  Kaliicafbasad 

[6  B.  Ij.  B.,  Ap.,  82  note :  11 W.  B.,  Cr.,  5 

39. • -: Criminal  Proce^ 

dnre  Cods  (Aet  XXV  qf  1861  J,  i.  eS—Aei  X  of 
X879,  9.  dlS^Bival  hdie— Power  of  Ma<iistrafe.-^ 
A  Magistrate  has  power,  under  s.  62  of  Act  XXV  of 
1861,  to  prohibit  a  particular  landholder  from  holding  a 
b&t  on  a  particular  spot  on  a  particular  day,  at  least  for 
a  temporary  period,  U  he  is  aatbfled  upon  reasonable 
grounds  that  the  order  is  likely  to  prevent,  or  tends 
to  prevent,  a  riot  or  an  affray.  Iv  thb  mattebov 
THB  PBniioir  ov  BirKosTSAic  Shaba  Rot 

[10  B.  I«.  B.»  F.  B..  484 

S.  C.  Bykuvtbax  Shaha  Rot  v.  Mbajav 

[l8W.B.»Cr.,47 

Overruling  Shibb  Chithdbb  Bhuttaohabjbb  v, 
Saadut  AIJ.T  Ehah     .        •     4  W.  B.,  Cr.,  12 


40. ■ Order  under 

«.  518,  Criminal  Procedure  Code,  1872— Order  to. 
eloee  a  hdi' — In  a  case  in  which  the  Magistrate  passed 
an  order  under  s.  618,  Criminal  Procedure  Codc»  for 
closing  a  Mt  on  the  ground  that  it  was  only  a 
mile  apart  from  another  h&t  and  a  breach  of  the  peace 
was  not  unlikely,  the  Sestions  Judge  recommended 
that  the  order  should  be  set  aside,  s.  518  applying 
«nly  when  a  breach  of  the  peace  was  imminent.  Held 
that  under  ezpU  2,  s.  518,  the  order  could  be  made 
in  all  cases  upon  such  information  as  satisfied  the 
Magistrate,  and  the  order  was  one  which  he  had 
power  to  make.    Bhoulbaxh  Bosb  r.  EoHUBirDDiH 

[20  W.  B.,  Or.,  68 

^L '    Criminal  Proee* 


JSUJISA'NCE— continued, 

2.  UNDER  CRIMINAL  PROCEDURE  CODES 

— ooniinued, 

in  the  opinion  of  the  Magistrate,  the  delay  which 
would  be  caused  by  adopting  a  different  procedure 
from  that  specified  m  the  explanation  to  that  section 
would  '*  occasion  a  greater  evil  than  that  suffi-rcd  by 
the  person  on  whom  the  order  is  made  or  would  defeat 
the  intention  of  this  (39th)  Chapter "  Where  a 
Magistrate,  without  hearing  the  petitioner  or  giving 
him  an  opportunity  of  being  heard,  and  simply  on  the 
foundation  of  a  police  officer's  report,  directed  the 
petitioner  to  abstain  from  holding  a  h&t  upon  his 
land  on  a  certain  day  because  another  party  had  long 
been  accustomed  to  hold  a  hit  on  his  laiid  adjacent 
to  the  petitioner's  h&t  on  the  day  following  that  on 
which  the  petitioner  h(>ld  his  h&t,  it  was  held  that  his 
order  passf^  under  s.  518  was  uftra  v^res,  the  police 
officer's  report  being  vague  and  insnfticient,  and  a  pri- 
vate interest  of  this  kind  not  afP  rding  a  ground  for 
making  an  order  under  s.  518  <  r  any  other  order  under 
the  Criminal  Prccedure  Code.  Bavbb  Madhub  Ouobi 
«.  WooMA  Kath  Roi  Cuowdhby 

[21  W.  B.»  Cr.,  S6 

See  Kali   Kabaxv  Roy  Chowohbt  v,  Abdool 
OurrooBKHAjr     .        .         •   22  W.  B.,  Cr.»  24 


42. 


Criminal  Proee* 


durs  Code,  1872,  «.  518Sdf,  Bemoval  of.  Order  of 
Alagietfate  ae  to. — Where  aMajiiBtratemadean  order 
under  s.  5'i8  of  the  Code  of  Criminal  Piocedure  (Act 
X  of  1872),  directing  one  of  two  rival  h&t  proprietors  to 
remove  his  hat  to  such  a  distance  as  to  render  it  useless 
for  the  purposes  for  which  it  was  established,  it  was 
held  that  the  order  came  within  the  purview  of  the 
Full  Bench  decision  of  Qopi  Mohun  Mutlick  v» 
Taramoni  Chi-wdhrani,  I*  L,  J?.,  5  Calc  7  .*  4  C* 
X.  B„  S09,  and  might  be  set  aside  as  in  excess  of  juris- 
diction.     Shubft  Chdndbb  Bahbbjbb  9.  Bah! 

ChOBN  MOOKBBJBE  •         4C.IfcR.»410 


48. 


Criminal    Proce- 


dnre  Code,  1872^  e.  519.— The  operation  of  s.  518, 
Criminal  Frocedore  Code^  was  confined  to  cases  where* 


dure  Code,  ee,  184,  1 44^  Penal  Code^  e,  188— 
2H*ohe^ing  order  of  public  etrvant— Trader  at  hdt 
— Order  prohibiting  holding  of  hdt, — A  District 
Mafcistrate,  by  an  order  made  under  s.  144  of  the 
Criminal  Procedure  Code,  after  stating  IJiat  it  ap- 
peared that  one  '*  O  O  S  has  recently  established  a 
h&t  at  Sin  the  vicinity  of  K,  an  old-<  stablished  h&t» 
and  held  it  on  the  same  days,  and  that,  in  consequence 
of  the  establishment  of  the  niw  hU  and  the  en- 
deavours made  to  induce  or  force  people  to  frequent  the 
new  h&t  instead  of  the  old  one,  a  serious  breach  of  the 
peace  or  riots  are  imminent,"  ordered  that  the  said 
O  Q  S  and  all  other  persons  abstain  from  holding  such 
h&t  on  those  days.  The  ( rder  WiS  dul>  made  and  pro- 
mulgated, but  not  strictly  in  arcordancc  with  s.  134 
of  the  Code,  and  the  orders  of  Government  made 
thereunder.  Notwithstanding  the  order,  one  P  C  A 
was  found  exposing  goods  for  sale  as  a  trader  at 
the  h&t  on  one  of  the  prohibited  da>  s,  and  he  was 
thereupon  charged  with  disohe,\  inir  the  onler  of  the 
Magistrate,  and  convicted  of  an  offence  umler  s.  188 
of  the  Penal  Code.  Meld  that  the  conviction  was 
bad,  as  P  C  ^  did  not  come  within  the  dcscriptifin  of 
the  persons  intended  by  the  order  to  be  prohibited  from 
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^-continued, 

"holding"  the  hAt,  which  referred  to  "  holding  "  as 
•owner  or  manager,  not  as  a  trader.  Held  also  that 
the  terms  of  a.  134  of  the  Code  and  the  notification 
made  by  Government  thereunder  as  to  promulgation 
and  issue  of  an  order  are  directory,  but  an  omission 
to  follow  strictly  such  direction,  though  it  is  an  irre- 
gularity, does  invalidate  the  order :  where  therefore 
it  is  shown  that  the  order  has  been  brought  to  the 
actual  knowledge  of  the  persons  80U(j;ht  to  be  affected 
by  it,  such  omission  does  not  prevent  the  case  coming 
within  8.  1 88  of  the  Penal  Code.  In  thb  mattbr  of 
THB  PBTirioN  OP  Pabbittty  Charan  Aioh.  Pae- 
BtriTT  Chabam  Aioh  r.  Qubbv-E-mcpbbss 

[I.  Ii.  R.,  10  Calc,  9 


Order  prohibitizig  use  of 

musioal  instniment  -  Criminal  Procedure  Code, 
1861,  9,  62. — A  Magistrate  cannot,  under  s.  62, 
Code  of  Criminal  Procure,  in  general  terms  forbid 
two  parties  to  use  any  musical  instrument  in  the 
neighbourhoocl  of  each  other's  house,  though  he  may 
forbid  their  doing  so  for  the  purpose  of  mutual  an- 
noyance.   Ik  bb  Ram  Chukdeb  Gbbb  GossAnr 

[0  W.  B..  Or.,  40 


45. 


Order  stopping  musie  while 


passing  place  of  worship— /^/e^aZ  order,— An 
order  of  the  Magistrate  directing  that  all  music  should 
•cease  when  any  procession  is  passihg  a  certain  place 
^f  worship, -jffe/rf  ultra  vires.  Mpthialxt  Chbtti 
V.  Badpitn  Saib  .      I.  Ii.  B.,  2  2Cad.,  140 


46. 


-Order  prohibiting  collection 


of  rents— 2>i«/7«^0  ae  to  right  torentbif  rival  prO' 
p'rietor* — Criminal  Procedure  Code,  1872,  s.  518. — 
In  case  of  a  dispute  between  rival  parties  as  to  the 
payment  of  rents  by  tenants,  a  Magistrate  has  no 
power,  under  s.  518  of  Act  X  of  1872,  to  make 
an  order  that  no  rents  should  be  collected  until  such 
time  as  the  right  and  title  of  one  party  sWuld  have 
been  established  by  a  competent  Court.  PBOftu^xro 
CooxAB  Chattbbjbb  r.  Eaipbbbb    8  C.  L.  B^,  281 


47. 


Order  not  to  collect  cesses 


'^Criminal  Procedure  Code,  1861,  s.  62.— A  Magis- 
trate cannot  pass  an  order,  under  s.  62  of  the  Code  of 
Criminal  Procedure,  directing  a  certain  person  to 
abstain  from  a  certain  act,  or  to  take  order  with 
certain  property,  unless  he  is  satisfied  that  such 
direction  on  his  part  is  likely  to  prevent,  or  tends  to 
prevent,  a  riot  or  affray ;  nor  can  he  pass  an  order 
under  that  section,  calling  upon  a  person  to  enter  Into 
leoogniaances  not  to  collect  certain  cesses.  In  thb 
VATTBB  OP  LUOHIOPITT  SlKO-H     .  14  W.  B.,  Or.,  8 


48.  ; Order  to  prevent  obstruc- 
tion— Criminal  Procedure  Code  (Act  XXV  of 
186tJ,  u.62and30S^  Act X of  1872,99.  518and52t. 
— When  a  case  falls  both  under  s.  62  and  under  s  .S08 
of  the  Criminal  Procedure  Code,  the  order  of  the 
Magistrate  ought  not  to  be  absolute  in  the  first 
instance.  He  should  Rive  the  defendant  an  opportu- 
nity to  show  cause  against  the  order.  iSsmA/s— Whe- 
ther a  case  comes  under  either  of  these  two  sections 
oT  under  both,  the  order  of  the  Magistrate  ought  to 
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contain  a  clear  statement  of  the  facts  upon  the  basis 
of  which  the  Magistrate  has  made  the  order.     In  thb 

HATTEB  OP  HaBI  MOHAN  MALO.  1N  THB  XATTBB 
OP  JOTEBISTO  MOOKBBJBB 

[1  B.  Ii.  B.,  a.  Cr.,  20 :  10  W.B.,  Or.,  6 

40.  Procedure  —  Caee  falling  ioithin 

9Cope  both  of  #.  62  and  9.  308,  Criminal  Procedure 
Code,  1861.— \Ti  a  case  within  s.  62  of  the  Code  of 
Criminal  Procedure,  which  also  falls  within  the  scope 
of  s.  308  of  the  same  Code,  a  Magistrate  must  con- 
form to  the  more  particular  directions  of  the  latter, 
section,  not  to  those  of  the  former.     Khan  Chand  v, 

COLLBCTOB  OP  BoOLUNDBHAHlTB 

[1 N.  W.,  Pt  7.  p.  110:  £d.  1878, 197 


60. 


Bemoval  of  obstruction^ 


Criminal  Procedure  Code,  1861,  e.  308 -Joint  Ma- 
gietrate  in  charge  of  divieion, — Proceedings  under 
s.  308  of  the  Code  of  Criminal  Procedure  for  the 
removal  of  obstructions  may  be  origioated  by  a  Joint 
Mag^trate  in  charge  of  a  division  of  a  ^Ustrict.    IN 

THB  HATTBB  OP  THB  PBTFFION  OP    PUNCHANUN  BosS 

[16  W.  B.,  Or.,  41 


61. 


Juriediction    of 


Joint  Magieirate  —Criminal  Procedure  Code,  9,  308» 
—The  Magistrate  of  a  district  can  alone  hold  proceed- 
ings in  a  case  (such  as  the  removal  of  a  thatched  house) 
under  s.  308  of  the  Code  of  Criminal  Procedure. 
The  Joint  Magistrate,  while  in  charge  of  the  Ma- 
gistrate's office,  has  no  such  jurisdiction.    In  t^ 

MATTBB  OP  GBBBSH  ChUNDBB  ChUOKBBBUTTY 

[16  W.  B.,  Or.,  86 

62. Order  as  to  ftiture  obstruc- 
tion—Cn'mtaa/  Procedure  Code,  1872,  99.  521,  526, 
— S.  526,  Criminal  Procedure  Code,  1872,  does  not 
enable  a  Magistrate  to  make  any  orders  except  such 
as  are  mentioned  in  s.  521,  under  which  he  can 
only  deal  with  existing  obstructions ;  the  Magistrate 
has  no  power  to  direct  what  is  to  be  done  in  the  case  of 
any  future  obstruction*  Eabhi  Chundbb  Chitokbb- 
buttt  V,  Tab  Mahohbd  21 W.  B.,  Cr.,  10 


68. 


Bemoval  of  pubUo  nulsaaee 


^Criminal  Procedure  Code,  1861,  9.  SC^Sum^ 
marg  order  to  police, — lu  onier  to  remove  a  public 
nuisance,  a  Magistrate  is  bound  to  proceed  under 
s.  808  and  following  sectious  of  Ch.  X]L  of  the 
Criminal  Procedure  Code,  and  is  not  competent  to 
pass  a  summary  order  to  the  police  to  do  so.  Qubbn 
V.  Dascoditb  Dabs    . .  .        2  K.  W.,  4^2 


64. 


Nuisance  in  public  plaoe» 


Necessity  for  proof  of— Criminal  Procedure 
Code,  1872,  «.  521, — In  a  prosecution  under  s.  531^ 
Criminal  Procedure  Cod^  it  b  necessary  to  show  tfasA 
the  act  complained  of  is  a  nuisance,  and  that  it  wat 
committed  in  a  thoroughfare  or  public  place.     Mvs- 

H1TB  ALI  V.  GUNDOWBBB    SaHOO 

[26  W.  B„  Cr.,  72 

66. Order  for  removal  of  pro- 
stitute—CWmtiM;  Procedure  Code,  1872,  9.  fi;M»— 
The  Code  of  Crimmal  Pivoedure  (Act  X  of  1872), 
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«•  621,  does  not  warrant  a  Magistrate's  interference 
with  a  prostitute  for  the  purpose  of  removing  her 
from  her  dwelling-house  simply. on  the  &:rouna  of  her 
profession,  si  long  as  she  behaves  herself  orderly  and 
quietly  and  creates  no  open  scandal  by  riotous  living. 

ifUKDO     EUKABBB     PeSHAGUB     v.   AKUND    MOHITN 

GooHO 24  W.  R,  Cr.,  68 


M. 


Order  prohibiting   orexna- 


tion  in  certain  place ^Crimtna/  Procedure 
Code,  1872,  «.  521, — An  application  to  have  it 
declared  that  a  certain  place  could  not  be  used  for 
cremation  purposes,  would  not  come  under  Act  X  of 

1872,    8.   521.      GUDADHITB    EAHILA    «.    BaIDANATH 

Jaita 24  W«  B.,  Cr.,  0 


67. 


Private  road  with  right  of 


way  over  it — Criminal  Procedure  Code,  1S61, 
«.  311  et  eeq,  -S.  311  of  the  Code  of  Criminal  Pro- 
cedure and  the  other  sections  of  Ch.  XX  of  that 
Code  xef erred  to  public  thoroughfares  and  not  to  pri- 
vate roads  over  which  a  right  of  way  has  been  estab- 
lished. Goosoo  Chtjbn  Qoov  r.  Guvqa  GoBiim 
ChattbbJSb    ....       8W.B.,  269 


68. 


Dispute    as    to   right     to 


"water. — In  a  case  of  a  dispute  as  to  the  right  to  the 
use  of  water  the  Bfagistrate  should  not  proceed  as  for 
a  nuisance  under  Ch.  XX,  Criminal  Procedure  Code, 
1861.    QuBBK  r.  Madhoo  Chitbk 

[18  W.  B.,  Cr.,  61 

59.  Obstruction  of  drain— -Cn- 

minal  Procedure  Code,  1861,  «.  d08.~The  obstruc- 
tion of  a  drain  into  which  the  seuage  of  complain- 
ant's premises  fell  does  not  fall  either  under  a.  308 
or  82j  ^f  the  Code  of  Criminal  Procedure,  but  is 
matter  for  a  civil  suit  and  injunction.  In  bb 
Tboylaknath  BofiB  .   6  W.  B.»  Cr.,  68 


60. 


Prevention  of  nuisance  by 


pVLb)ie— Criminal  Procedure  Code,  1861,  t.  308,-- 
8.  308  of  the  Criminal  Procedure  Code,  1861,  does 
not  apply  where  a  private  individual  charges  the 
public  with  committing  a  nuisance  in  the  exercise  of 
^n  admitted  right.  Bbchabasc  Ghoboobb  t. 
BoiSTiTBNAT^  Bhootah    .  14  W.  B.,  177 


61. 


Order  for  protection  of  pub« 


lie  health — Power  of  Magistrate  -  Criminal  Pro- 
eedure  Code,  1872,  s.  62L — A  Magistrate's  powers, 
under  s.  521»  Code  of  Criminal  Procedure,  are  con- 
fined to  the  instances  specifically  mentioned  in  that 
section,  which  does  not  confer  general  powers  upon  a 
Magistrate  to  pass  any  order  he  may  consider  neces- 
sary for  the  protection  of  the  public  hoilth.  It  is 
only  from  a  thoroughfare  or  public  place  that  under 
that  section  a  Bfagistrate  is  at  liberty  to  direct  a 
nuisance  to  be  removed.  In  thb  mattbb  ov  thb 
PBTiTiON  ov  SoojAUT  H088BIN  22  W.  B.,  Cr.,  18 

Pbtaxbub  Jugi  V,  Nababvddy 

[26  W,  R .  Cr.,  4 


62. 


Obstruction  of  thorou^hbre 


•Criminal  Procedure  Code,  1861,  t.  308.— In  the 
ease  of  a  complaint  under  s.  808  of  the  Code  of 
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Criminal  Procedure,  for  the  removal  of  an  obstruc* 
tion  from  a  thoroughfare*  a  Magistrate  should  first 
inquire  if  the  road  is  a  public  one  or  not.  If  he 
finds  in  the  affirmative,  he  has  jurisdiction  to  proceed; 
if  in  the  negative,  he  should  withhold  his  liand  and 
abstain  from  carrying  out  the  order  for  the  removal 
of  the  obstruction.  In  thb  mattbu  ov  thb  fbti- 
TioN  op  Bbchabak  Bhcttaohabjbb 

[15  W.  B.,  Cr,,  67 

68.  -  Private    road — 

Criminal  Procedure  Code,  IS6I,  s,  308, — Although 
a  road  may  be  a  private  one,  a  Deputy  Ma^ristrate 
has  jurisdiction  to  make  an  order  under  s.  308,  Code 
of  Criminal  Procedure,  1861,  if  it  appears  that  s.  320 
applies  to  it, — tliat  is.  if  it  is  open  to  the  use  of  a 
certain  class  of  persons  who  use  it  a  few  days  before 
the  o^urrence  of  the  dispute.  Takiveb  Chubh 
Shah  v,  Bonohali  Naq  18  W.  B.,  Cr.»  38 


64. 


Order  not  to  firequent  pub- 


lic plaoeB— Crtmtiia/  Procedure  Code  (Act  X  of 
1882 J,  9,  133,— A  general  order  cf  the  Magistrate  di- 
recting tbe  public  not  to  frequent  the  roads  and 
public  places  in  a  village  between  certain  hours  is  one 
made  without  jurisdiction  under  s.  l-i'S,  Act  X  of 
1882.    In  the  mattbb  ot  Kohul  Ebisto  Boitick 

[12  C.  L.  R,  281 


66. 


Order  of  removal  of  burn- 


VOL,  IV 


ing  Sbat — Buminp  ghat  or  cremation^ground — 
Criminal  Procedure  Code  (Act  X  ofl8B2),  ee,  133, 
140,  487  -Jurisdiction  of  District  Magistrate  to 
order  further  inquiry  in  a  jiroeeeding  under  s,  133 
of  the  Code — **  Legalised  nuisance" — Private  crc 
matioH' ground^  Duties  of  owner  of—'*  Public 
place  ** — "  Trad"  or  occupation'* — Form  of  Notice. 
—  A  District  Magistrate  has,  strictly  speaking,  no 
power  under  s.  437  of  the  Criminal  Procedure  Code 
(Act  X  of  1882)  to  order  a  further  inquirv  into  a 
proceeding  under  s.  133  of  the  Code,  which  has  been 
practically  dropped  by  a  Subordinate  Magistrate,  the 
proper  course  being  to  refer  the  matter  to  the  High 
Court.  Although  a  burning  ghat  or  cremation- 
groand  may  not  in  itself  be  a  "  nuisance  "  within  the 
meaning  of  cl.  2,  s.  133  of  the  Criminal  Procedure 
Code  (Act  X  of  1882),  still  a  Magistrate  will  have 
jurisdiction  to  take  action  under  that  section  if  it  is 
shewn  that  such  a  ghat  or  ground  is  in  such  an 
offensive  state,  or  that  cremation  is  carried  upon 
it  in  such  an  offensive  manner,  as  to  be  a  source 
of  injury,  danger,  or  annoyance  to  persons  living 
in  the  vicinity.  Queeu'Smpress  v.  Saminadha 
Pillai,  I,  L,  R,,  19  Mad,,  464,  and  Bamford  v. 
Turnleg,  31  L.  J„  Q,  B,  (Ex.  Ch,),  286,  referred  to 
and  discussed.  Brimdabun  Chunder  Bog  v.  Chair- 
man of  Municipal  Commissioners  of  Serampore,  19 
W,  R.,  Cr.,  309,  distinguished.  A  private  proprietor 
may  be  gailty  of  acts  done  on  his  private  property, 
which  may  give  rise  to  a  public  nuisance;  the 
owner  of  a  cremation  ground  may  be  held  to  create  a 
"nuisance"  if  he  allows  the  cremation  of  bodies 
upon  that  ground  to  be  so  performed  as  to  sjinoy  or 
endanger  the  lives  and  properties  of  persons  living  iu 

9  Q 


(    6288    ) 


DIGEST  OF  CASKS. 


(    6284    ) 


"NTJlQANCfE  —continued. 

2.  UKDEB  CRIMINAL  PROCBDURE  CODES 

— continued, 

the  neighboarhood.  The  proprietor  of  a  cremation- 
ground  cannot  be  said  to  be  carrying  on  any  '*  trade 
or  occupation"  within  the  meaning  of  cl.  8, 
8. 133  of  the  Criminal  Prccednre  Code.  A  Ma^s- 
trate  has  no  power  nnder  s.  133  of  the  Criminal 
Procedure  Code  to  order  the  removal  of  a  burning- 
ghat  frotii  its  position,  but  he  can  direct  a  proprietor 
to  "  remove  the  nuisance/'  t .0.*  to  take  such  steps 
as  would  result  in  the  cremation  of  corpses  cearing 
io-  be    a  nuisance  to    the  public.        Indba  Nath 

BAKBBJBB  r.  QuESN-EKFBBSS 

[I.  li.  R,  25  Cala,  425 
2  C.  W.  IT.,  118 

60. Obstmction  to  public 

thoroughfare-  Criminal  Procedure  Code  (1882), 
M.  1S3,  137,  and  437 — Further  inouirjf  —  Jurisdie- 
tion  of  Seeeions  Judge, — In  a  complaint  for  ^alleged 
obstruction  of  a  public  thoroughfare»  the  Magistrate, 
after  making  preliminary  inquiries,  was  of  opinion 
that  the  alleg^  way  was  not  a  public  thaironghfare, 
and  refused  to  take  action  under  s.  1H:<  of  the  Code 
of  Criminal  Procedure.  The  Sessions  Judge,  being  of 
opinion  that  the  Magistrate  should  have  gone  on 
with  the  case,  directed  a  further  inquiry  under 
s.  183.  Such  inquiry  was  held,  and  the  Magistrate, 
without  taking  evidence  in  support  of  the  complaint, 
made  his  conditional  order  under  s.  133  absolute 
nnder  s.  137.  Keld  that  the  order  of  the  Sessions 
Judge,  directing  a  further  inquiry,  was  ultra  viree, 
there  being  no  section  of  the  Code  under  which  an 
order  for  further  inquiry  could  be  made  in  the  case, 
s.  437  having  no  application.  Held  also  that  the 
Magistrate,  before  whom  the  petitioner  showed  cause, 
should  not  have  made .  his  conditional  order  under 
s.  188  absolute  without  taking  evidence  upon  the 
matter  of  the  complaint :  the  words  *'  evidence  in  the 
matter  "  meaning  "  in  the  matter  of  the  complaint," 
and  not  simply  evidence  which  the  opposite  party 
might  ofFer.     Sbikath  Roy  r.  Aivaddi  Haldbb 

[L  Ij.  R.,  24  Calo.,  895 
1  C.  W.  N.,  217 


67. 


XSxoavations  near  a  public 


place— Crtmtjia/  Procedure  Code  (Act  X of  1882 J, 
e.  133  -  Magieirate'e  power  to  order  the  excavation* 
io  be  fenced,  and  not  to  be  filled  ftp.— Under  s.  138  of 
the  Criminal  Procedure  Code  (Act  X  of  1882),  a 
Magistrate  has  no  power  to  order  excavations  adjacent 
to  a  public  way  or  any  public  place  to  be  filled  up ; 
he  can  only  order  them  to  be  fenced.  In  bb  Sulb- 
MJLNJi  GuLAK  HuBBN    .    I.  I«.  B.,  22  Bom.,  714 

es. Obstraotioniii  a  public  river 

-^Criminal  Procedure  Code  (Act '  X  of  18S2J, 
«.  133 — Meaning  of  "  obttruciion  "  ae  ueed  in  the 
section,— S,  133  of  the  Code  of  Criminal  Procedure 
(Act  X  of  1882)  contemplates  not  only  that  the  way, 
river,  or  channel  where  an  unlawful  obstruction  is 
made,  must  be  one  of  public  use,  but  also  that  the 
obstruction  must  be  of  thnt  public  use.  Where  a 
dispute  arose  between  the  proprietors  of  two  talnkh- 
dari  villages  situate  on  the  banks  of  a  river  about  the 
dirersion  of  the  course  of  the  river  by  means  of  a  dam 
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and  a  trench  made  by  one  of  them  in  the  current  of 
the  river,  and  each  talukhdar  claimed  the  river  as  lti» 
own  private  property,  -Held  that  the  Magistrate  had 
no  jurisdiction  to  interfere  under  s.  183  of  the  Criminal 
Procedure  Code  (Act  X  of  1882).  In  rb  Jabwat- 
SAHOJI  FATBBAiraJI        .     I.  Ii.  B., 


•» 


69. 


Service  of  notice  of  orders. 


under  b.  ISS- Procedure -Criminal  Procedure 
Code,  1882,  s.  id8.— The  mode  of  service  of  notice  of 
an  order  under  s.  188,  considered.  Qubbv-Emprbss 
«.  Nabayana  L  I4.  B.,  12  Mad.,  47& 

70.     Order  reg^ilating  boat  traffie 

at  a  landing  place     Criminal  Procedure  Code 
(Act  Xof  18S2J,t.  144— High  Court'e  power  of 
recieion    voihen  order   cannot  be  made  under  that 
eection. — An  order  regulating  the   boat  traffic  at  a 
certain    landing  place   of    a  river    in  the  manner 
directed  by  the  order  passed  in  this  case  held  to  be 
not  an  order  that    is  authorized   by   s.  144  of  the 
Criminal  Procedure  Code.    If  the  order  be  one  that 
cannot  be  made  under  s.  144  of  the  Criminal  Pro* 
cednre  Code,  the  mere  fact  of  the  order  purporting 
to  have  been  made  under  that  section  does  not  pre> 
vent  the  High  Court  from  interfering  with  it   in 
revision.      Abhageewari  Debi  v.  Sidheewari  Debt, 
I.   L.    S.,     1$   Calc,   80,    and   Ananda    Chundra 
Bhuttacharjee  v.  Stephen  I.  L.  R.,  19  Calc,,  127, 
followed.    QiTBBK-EiCFBBBs    V.    Pbatap    Chuvdbb 
Ghosb  ,      I.  Ij.  B.,  25  Cflklc.,  85& 

[2  C.  W.  N.,  593 

7L Order  against  minor-  Crimi- 

nal  Procedure  Code  (Act  X  of  18S2J,  s,  144,-^  Axl 
order  purporting  to  have  been  made  under  s.  144, 
Criminal  Procedure  Code»  to  the  effect  that  the  peti* 
tioner  should  not  go  to  a  certain  village  or  allow  any 
of  his  servants,  relations  or  friends  to  go  there,  is  of 
the  most  indefinite  character.  A  Magistrate  cannot 
make  such  an  order  agunst  a  minor  and  hold  him 
responsible  for  the  acts  of  other  persons.  Gk>LAK 
Mohamad  v.  Bhuban  Mohan  Moitba 

[2  C.  W.  N..  422 


72. 


Order    purporting    to    be 


made  tinder  8.  144 — Criminal  Procedure  Code 
(Act  Xof  1882),  *,  144— Criminal  Procedure  Code, 
ee.  435,  439— jurisdiction  of  the  Sigh  Court  to 
interfere  with  euch  an  order — Ex'parte  order^ 
Property  beyond  the  jurisdiction  of  the  Court 
passing  the  order. — B  purchased  soine  properties  in 
execution  of  a  mortgage- decree,  and  was  put  in  posses- 
sion of  the  same.  The  Joint  Magistrate  of  Dacca, 
purporting  to  act  under  s.  144  of  the  Code  of  Crind* 
nal  Procedure,  ordered  B  or  any  of  his  subor^nates  to^ 
refrain  from  entering  upon  the  lands  and  properties 
and  directed  him  to  show  cause  why  the  order  shoald 
not  be  made  absolute  or  rescinded.  No  cause  being 
shown  when  the  case  was  called  on,  the  order  was 
made  absolute  ex'parte.  Held  that,  looking  at 
the  nature  of  the  case  and  to  the  language  of  s.  144» 
Criminal  Procedure  Code,  it  was  dear  that  the 
section  docs  not  apply  to  a  case  like  the  present 
and  the  order  purporting  to  be  made  nnder  that 
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— eontinued, 

■ection  if  theiefore  bad.  B^ld,  further,  that 
when  an  order,  thongl\  purporting  to  be  made  under 
•.  144,  does  not  properly  come  within  the  scope  of 
that  section,  the  High  Court's  power  of  revision  is 
not  ousted  by  the  provision  in  the  last  part  of  s.  485 
of  the  Code  of  Criminal  Procedure.  Ananda  Chandra 
JBhntiachafjee  v.  Carr' Stephen,  L  L»  £.,  19  Calc, 
197,  and  In  the  matter  of  Krithna  Mohun  JSyeaek, 
1  C.  L,  R.,  58,  foUowed.  Where  the  party  called 
upon  to  show  cause  appeared  in  Court  ten  minutes 
after  an  order  absolute  had  been  made  ex^parte, 
and  applied  to  be  heard,  but  the  Magistrate  declined 
to  do  so,  it  was  held  that  the  Magistrate  ought, 
under  the  circumstances,  to  have  heard  the  appli- 
cant, and  that  he  exercised  an  unwise  diicretion  in  not 
doing  BO.  No  order  under  s.  144  can  be  made  by 
a  Magistrate  where  the  property  is  situated  outside 
the  local  limits  of  his  jurisdiction.  Boof  Lall 
Da88  r.  Maitook  saw.  N.,  672 


73/ 


Jurisdiotion  of  a  Magistrate 


—  Criminal  Froeedwre  CodSy  1882,9,  144 — Penal 
Code,  t.  188.  ~  Where  a  Sub-Divisional  Magistrate,  by 
an  order  purporting  to  have  been  made  under  s.  144, 
Criminal  Procedure  Code,  directed  certain  prostitutes 
and  their  zamindars,  under  whom  they  held  the 
land,  to  remove  the  houses  of  the  former  from  a 
particular  site  within  24  hours  and  to  takd  up  their 
quarters  on  the  opposite  side  of  a  railway  line,  on 
the  ground  that  the  visitors  to  the  prostitutes  have 
to  cross  the  railway  lines  and  thereby  their  lives  would 
be  endangered,  and  for  the  disobedience  of  the  said 
order  directed  prosecution  under  s.  188,  Penal 
Code, — Held  that  s.  144,  Criminal  Procedure  Code, 
was  not  intended  to  apply  to  such  cases,  and  the 
orders    referred    to     were   ultra     viree.     In  thv 

KATTBB  OT  THE  FBTITION  OT  B1BB8HWAB 

[2  O.  W.  N.,  70 


74. 


Order     to    abstain     tram. 


oertain  act—  Criminal  Procedmre  Code,  1882, 
e.  144. — A  Deputy  Commissioner  passed  an  order 
under  s.  144  of  the  Criminal  Procedure  Code,  pro- 
hibiting a  person  from  collecting,  or  attempting  to 
collect,  any  rent,  either  herself  or  through  any  of 
her  oAicers  or  servants,  from  the  raiyats  of  two 
specified  parganas.  and  also  from  effecting  any 
sale  or  putting  in  hand  any  transaction  with  regard 
to  standing  trees  or  collected  timbers  in  an  estate, 
or  erecting  any  adda  or  kachari  in  such  parganas 
for  a  period  of  two  months.  Upon  an  application  to 
set  aside  such  order, — Held  that  the  acts  which  the 
petitioner  was  directed  to  abstain  from  were  not 
acts  which  come  within  the  meaning  of  the  words 
«a  certain  act''  as  used  in  s.  144  of  the  Code  of 
Criminal  Procrdore,  and  that  the  order  should  be 
set  aside.    Abatbswabi  Debi  v.  Sidhebwabi  Debi 

[I.  li.  B.,  16  Calo.,  80 

76. 


Order    forbidding    x^erson 

from  oolleoting  rent—Criminal  Procedmre 
Code  (Act  X  of  1882),  et.  144,  439— Superinten- 
dence of  High  Court— Charter  Act  (24  i^  25 
Viet.9  e,  104J,  e.  15 — Mevieion. — ^An  order  forbidding 

TOL,  IT 
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a  person  who  claimed  an  interest  in  certain  proper- 
ties from  collecting  any  rent  from  the  raiyats  on 
the  properties  does  not  fall  within  s.  144  of  the 
Code  of  Criminal  Procedure.  Such  an  order  is 
therefore  made  without  jurisdiction,  and  may  be  set 
aside .  under  the  High  Court's  powers  of  revision 
and  superintendence  conferred  by  s.  439  of  the 
Criminal  Procedure  Code  and  s.  15  of  the  Charter 
Act.  Chapter  XI  of  the  Code  of  Criminal  Procedure 
refers  to  interference  or  dealing  of  some  kind  with 
the  land  itself  or  with  something  erected  or  stand- 
ing upon  it,  and  is  directed  to  the  prevention  or 
direction  by  prompt  order  of  some  dd&nite  act  on 
the  part  of  an  individual,  so  that  injury  or  nuisance 
may  not  be  caused.  Anakda  Chandba  Bhttta- 
OHABJEB  V.  Stephen  1. 1«.  R.,  19  Calc.,  127 

76.  Magistrate's   authority  to 


prohibit  the  public  generally  fW>m 
oaste-dinners— Crtmifta;  Procedure  Code  (Aei  X 
of  18S2J,  t.  144— Public  notice.— Owing  to  the 
prevalence  of  cholera,  the  District  Magistrate  of 
Broach  issued  an  order,  in  the  form  of  a  proclamation, 
under  s.  144  of  the  Criminal  Procedure  Code  (Act 
X  of  1882),  forbidding  the  public  K^nerally  to  (rive 
caste-dinners  in  the  city.  The  order  was  posted  in 
different  quarters  of  the  city,  inclucling  the  street 
in  which  the  accused  had  his  dwelling-honse.  A 
few  days  after  the  promulgation  of  this  order,  the 
accused  gave  a  feast  in  a  private  house  to  about 
600  people  of  his  caste.  He  was  thereupon  con- 
victed of  disobedience  to  an  order  duly  promulgated 
by  a  public  servant  under  s.  188,  cl.  (b),  of  the 
Penal  Code,  and  sentenced  to  a  fine  of  B35.  Held, 
reversing  the  conviction  and  sentence,  that  the 
District  Magistrate's  order  was,  both  in  its  sub- 
stance and  its  manner  Of  publication,  illegal,  as  being 
beyond  the  powers  conferred  by  s.  144  of  the  Code 
of  Criminal  Procedure.  The  power  of  the  Magistrate 
under  that  section  is  confined  to  the  direction  to  a 
particular  person  to  abstain  from  acts  of  a  certain 
character,  or  to  the  public  generally  to  abstain  from 
similar  acts  when  frequenting  a  particular  place. 
Qubbn-Ekfbebs  v.  Lakhkidab  Makanbas 

[L  Xb  B.,  14  Bom.,  166 


77. 


Order     under    Criminal 


Prooedure  Code  (Acts  X  of  1882  and  V  of 
1888),  s.  144.  made  ex-parte — Abeence  of  proof 
of  emergency — Ineufficient  notice. — Ordinuily  in 
proceedings  under  s.  144  notice  should  issue  upon  the 
person  against  whom  the  order  was  directed.  It  b  only 
in  the  case  of  emergency,  or  where  the  circumstances 
do  not  admit  of  the  serving  in  due  time  of  a  notice 
upon  such  person,  that  service  of  notice  is  dispensed 
with,  and  the  order  may  be  made  ex-part"  under 
subos.  {2).  Where  therefore  an  order  was  passed 
by  the  Magistrate  directing  the  petitioners  to  remove 
certain  huts  erected  by  them  within  three  hours  from 
time  of  service  of  order,  and  there  was  nothing  on 
the  record  or  in  the  Magistrate's  explanation  to  show 
that  there  was  any  emergency  in  the  matter  or  that  it 
was  of  such  a  nature  that  the  cbcumstances  did  not 
admit  of  the  service  in  due  time  of  the  notice  upon  tlie 

9Q2 
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petitioners,  the    High   Court  set  aside   the    order. 
Mahahjlddi  MoukAH  V.  EicpsBBB  2  CW.  N.,  747  < 


78. 


= —  Power  of  Magistrate  to  de- 
termine rights  and  shares  of  parties— 
Ditpute  regarding  right  to  property  r-Civil 
Court — Code  of  Criminal  Procedure  (Act  V  of 
1898 J,  98,  144  and  145, — It  is  not  because  private 
parties  or  members  of  the  same  family  dispute  regard- 
ing their  respective  rights  to  land  or  crops,  that 
a  Magistrate  is  called  upon  to  interfere.  A  Magis- 
trate cannot  take  upon  himself  to  decide  questions  of 
fact  and  Mahomedau  law>  so  as  to  satisfy  himself  as 
to  what  are  the  actual  rights  of  the  parties  to  the 
lands  in  dispute.  If  he  has  good  reasons  to  believe 
that  such  a  dispute  is  likely  to  cause  a  breach  of  the 
peace,  the  law  enables  him  to  ascertain  and  maintain 
actual  possession,  or,  if  it  is  shewn  that  the  members 
of  the  family  are  inclined  to  break  the  peace,  he  can 
bind  them  l^l  over  to  keep  the  peikce.  Where  there 
was  a  dispute  between  the  parties,  who  were  related 
to  one  another  as  to  the  amount  of  their  shares  to 
certain  property  which  was  claimed  on  the  one  hand 
to  be  joint  in  certain  shares,  and  on  the  other  hand 
to  exclusively  belong  to  the  other  party,  and  no  pro- 
ceedings had  been  taken  under  s.  145  of  the  Code  of 
Criminal  Procedure,  nor  was  there  anything  to 
show  that  there  was  any  probability  of  a  breach 
of  the  peace,  the  Magistrate  passed  the  following 
order:  <'The  applicants  must  not  plough  more 
than  12  annas  of  the  land."  Jffeld  that  such  an 
order  could  not  properly  fall  within  s.  144  of  the  Code 
of  Criminal  Procedure,  as  an  order  under  that  section 
could  only  be  passed  on  some  emergency  and  would 
have  effect  for  only  two  months.  The  present  order 
in  its  operation  would  have  effect,  and  was  intended  to 
have  effect,  until  the  parties'went  to  a  Civil  Court  to 
settle  their  disputes,  and  no  emergency  was  even  sue« 
gested.  That  the  order  therefore  was  entirely 
without  any  authority  of  law  and  must  be  set  aside. 
Daimulla  Talitkhdab  v.  Mahabulla  Talxtedab 

[I.  Ii.  R»  27  Calc,  918 


79. 


Judicial  proceeding— CWmt- 


nal  Procedure  Code,  1861,  ss.  308,  404,— An  order 
made  by  a  Magistrate  under  s.  308  of  Act  XXV 
of  1861  was  not  a  judicial  proceeding  within  the 
meaning  of  s.  404  of  that  Act.  ASHBiTBirBB  v. 
Kbshay  talad  Tabu  Patid  4  Bom.,  A.  C.»  150 
Contra,  Collbotob  ov  Hooghlt  v.  Tababnath 
MuBHoPADHYA     7  B.  Ii.  B.»  449 :  10  W.  R»  68 

Such  an  order  is  now  by  special  enactment  made  a 
judicial  order. 

80.  Procedure— 22fiZ«#  in  Criminal 

Code — Criminal  Procedure  Code,  1S61,  s.  $08, — 
Where  a  Magistrate  has  commenced  proceedings 
under  s.  808  of  the  Code  of  Criminal  Procedure,  he  is 
not  at  liberty  to  proceed  otherwise  than  in  conformity 
with  the  rules  laid  down  in  Ch.  XX  of  the  Code. 
QVBBB  t,  Pim  SnraH  .    8  W.  B.,  Cr.»  37 


31. 


Opportunity  to 


TXTJlSiL'NC^— continued, 
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— A  Magistrate  does  not  act  legally  under  that  chap- 
ter, if  he  does  not  first  call  on  the  person  with  whose 
property  he  proposes  to  interfere  to  appear  and  shoir 
cause.  Collbotob  op  Hooohlt  r.  Tabab  Nath 
MuEHOFADBfYA       7  B.  Ii.  R,  449 :  16  W.  B^,  68 

See  QuBBN  «.  Bai  Lachmipat  Sinoh 

[6  aii.  B.,  Ap.,  81;14W^B^Cr^l7 

and  In  kb  Ealidas  Bhattaohabjbb 

[6  B.  Ii.  B.,  Ap.,  82  note 

82. ; Opportunity  ^ 

ehow  cause — Criminal  Procedure  Code  (jict  X  of 
1882J,  #•  133— Erection  of  buildings— Uncondi- 
tional order.— "Kvery  order  made  under  s.  133  of  the 
Code  of  Criminal  Procedure,  Act  X  of  1882,  must 
appoint  a  time  within  which,  and  a  place  where,  the 
person  to  whom  it  is  directed  may  appear  before  the 
Magistrate,  and  move  to  have  the  order  set  aside  or 
modified.  No  unconditionsl  order  can  be  made  under 
that  section.  Eicfbbbs  v.  Bbojokant  Boy  Chow- 
DHBT  ....        L  ti.  B.,  9  Calc,  687 


83. 


Opportunity   to 


show  eamte — Criminal  Procedure  Code  (Act  XXV 
4>fl8»l)t  Ch,  XX,  ee.  308-816— Order  ofMagistraU, 


show  cause — Criminal  Procedure  Code,  1872,  ss,521s 
625,  528,- An  order  by  a  Magistrate  under  s.  621, 
Act  X  of  1872,  for  the  removal  of  a  nuisance  does  not 
become  absolute  until  an  opportunity  is  given  to  the 
person  affected  by.  it  to  show  cause  why  the  ordor 
should  not  be  carried  into  effect.  No.  order  can 
be  made  under  s.  528  of  the  Code  unless  there  is 
imminent  danger  or  fear  of  injury  of  a  serious  kind  to 
the  public  involved  in  the  case :  and  where  a  Magis- 
trate who  had  made  an  order  under  s.  621  subsequently 
directed  further  inquiry  to  be  made,  it  was  held  that  he 
must  be  considered  to  have  abandoned  his  proceedings 
under  s.  628,  and  that  he  should  have  proceeded  under 
s.  628  instead  of  fining  the  party  charged  under  s.  188 
of  the  Penal  Code.    Quebk  v,  Bbojbndbo  Lal 

[21 W.  B.,  qr.,  88 


o4. 


Obstruction  in 


public  way— Inquiry  under  «.  133,  Criminal  Procc 
dure  Code  (Act  Xof  1882)— Previous  orders  when 
no  bar  to  such  iftquiry,— An  application  was  made 
under  s.  133  of  the  Criminal  Procedure  Code  (Act  X 
of  1882)  for  the  removal  of  an  obstruction  in  a  pub- 
lic thoroughfare,  but  after  a  personal  local  inspection 
by  the  Bi£kgistrate  and  without  any  evidence  being 
taken,  the  parties  were  referred  to  a  civil  suit,  and  the 
order  was  refused,  the  Magistrate  holding  that  the 
way  was  not  a  public  way.  A  civil  suit  was  then  filec^ 
and  during  its  pendency  a  second  application  was 
made  under  s.  133  of  Act  X  of  1882,  with  a  like 
object,  which  was  refused  on  the  ground  that  the 
civil  suit  was  pending,  and  that  there  was  no  likeli* 
hood  of  a  breach  of  the  peace.  The  civil  suit  resulted 
in  the  way  being  held  to  be  a  public  thoroughfare. 
A  tlurd  application  was  then  made  under  s.  133  to 
have  the  obstruction  removed,  but  the  Magistrate  held 
that  in  face  of  the  two  previous  orders  he  could  not 
interfere.  Seld  that  the  order  of  the  Magistrate  was 
wrong,  upon  the  ground  that  he  was  bound  to  make 
such  inquiry,  and  as  there  never  had  been  any  inquiry 
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into  the  mattor,  the  first  decision  being  no  decision  at 
all,  bnt  a  mere  dictum  of  the  Magistrate  upon  a 
personal  local  investigation  without  hearing  evidence, 
and  thus  not  on  judicial  inquiry,  and  the  second  deci- 
sion being  based  merely  upon  the  pendency  of  the 
civil  suit  and  the  previous  improper  order,  and  that 
neither  of  these  orders  operated  therefore  as  a  bar  to 
the  Magistrate  inquiring  into  the  matter  of  the 
present  complaint.  Makhan  Lall  Saha  r.  Makhan 
ChobaSaha  .      I.  li.  B.,  U  Calo.,  271 


86. 


Order  calling  on 


partff  to  appear  ani  show  eause^- Criminal  Proce- 
dure Code,  1861,  «.  308—Eemoval  of  nuisance  — 
Filling  up  tank,—Seld  that  a  Magistrate  cannot 
proceed  to  pass  an  order  for  the  removal  of  a  nui- 
sance, under  s.  808  of  the  Code  of  Criminal  Pro- 
cedore,  without  calling  on  the  party  to  show  cause 
why  the  order  should  not  be  passed  against  him,  and 
without  hearing  the  objections,  even  if  they  are  filed 
after  the  time  fixed  for  their  presentation,  but  before 
he  takes  up  the  case.  A  Magistrate's  power  to  fill  up 
a  tank  is  by  s.  SOS  limited  to  having  it  fenced  in ; 
but  where  the  tank  is  proved  to  be  injurious  to  the 
community,  he  may  under  that  section  treat  it  as  a 
public  nuisance,  and  cause  it  to  be  filled  up.  QusSN 
V.  BiBTOO  Chubn  Chuokbbbutty 

[10  W.  B^  Cr..  27 


86. 


Appearance    oj 


party  to  show  cause. — Where  a  person  to  whom  an 
(Mrder  has  been  issued  under  s.  521  of  the  Code  of 
Criminal  Procedure  appears  to  show  cause  against 
such  order,  the  Bfagistrate  is  bound  to  take  evidence 
under  s.  625  of  the  Code.  Ik  thb  uattbb  ov 
MOHUB  Mabdab  .    8  C.  Xb  B.,  481 


87. 


Criminal    Pro- 


cedure  Code,  1S82,  ss.  183  and  1S7^ Magistrate's 
duty  to  take  evidence  under  ».  id7.— Under  s.  137  of 
the  Criminal  Procedure  Code,  a  Magistrate  is  bound 
to  take  evidence  as  a  basis  for  the  order  he  has  to 
make.  Where  a  Magistrate  had,  without  taking  any 
evidence,  ordered  a  privy  to  be  removed^  .and  it  ap- 
peared that  in  so  doing  he  had  acted  solely  on  his  own 
opinion  that  the  privy  was  a  nuisance, — Seld 
that  he  acted  illegally  and  ultra  vires*    Ib  thb 

XATTBB  OB  THB  FBTITION  OB  MAHADAJI  SADASHIY 

TiLAK  .    L  li.  B.,  11  Bom.,  375 


Appearance    of 

party  to  show  cause — Criminal  Procedure  Code, 
1861,  ss.  SOS,  404-  Thoroughfare^  Obstruction,  Re- 
moval of— Powers  ef  Mayistratc—YThere  in  »  Pio- 
ceeding  before  a  Magistrate  under  s.  808  of  the  Code 
of  Criminal  Procedure,  for  the  removal  of  an  obstruc- 
tion from  a  thoroughfare  or  public  place,  the  accused 
appears  and  shows  cause,  it  isthe  duty  ot  the  Magis- 
trate to  inquire  whether  there  is  a  thoroughfare  or 
public  place,  and  whether  there  is  an  obstruction. 
If  the  Magistrate  makes  the  inquiry  upon  evidence 
before  him,  he  does  not  act  wittiout  jurisdiction,  or 
in  excess  of  jurisdiction.  The  High  Court  cannot 
set  adde  his  order  except  for  an  error  in  law,  or  an 


TSrUJBANCfB—continued. 
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excess  of  jurisdiction.  It  is  not  a  ground  for  inter- 
ference that  the  Magistrate  has  come  to  an  erroneous 
decision  upon  the  evidence.    Ang-blo  v.  Cabg^ill 

[9  B.  Ii.  B.»  417 :  18  W.  B.,  Cr.,  41 


88. 


Appearance    of 


party  to  show  cause — Criminal  Procedure  Code 
(Act  XXV  of  1861),  s.  SOS—Order  made  without 
recordina  etidence.  — "Where  the  Magistrate,  on  the 
report  of  the  Civil  Surgeon  of  the  district,  passed  an 
order  under  a.  S08,  Act  XXV  of  1861,  that  the  defen- 
dants  should  appear  and  show  cause  why  certain  tan- 
neries should  not  be  removed  as  being  a  nuisance  and 
injnrions  to  health,  and  after  the  defendants  had 
shown  cause,  the  Magistrate  went  himself  to  the 
place  and  thereupon  made  his  former  order  absolute, 
the  High  Court,  on  an  objection  that  the  order  was 
not  legal,  it  having  been  made  without  recording 
legal  evidence,  refused  to  interfere-    Qtebb  v.  Ajul 

BUKSH 

[7  B.  Ii.  B.,  482  note :  12  W.  B..  Cr.,  24 

90. Slaughter-house,  Order  pro* 

hibiting—CWmtfta^  Procedure  Code,  1861,  s.  SOS 
—Power  of  JSiyh  Court  to  interfere  with  order.^ 
When  a  Magistrate,  under  s.  308,  Criminal  Procedure 
Code,  has  ordered  the  suppression  of  a  trade  or 
occupation  as  a  nuisance  and  injurious  to  the  health 
of  the  community i  the  High  Court  will  not  interfere, 
unless  they  find  either  that  there  was  no  reasonable 
evidence  before  the  BCagistrate  of  the  trade  being 
injurious  to  the  health  and  comfort  of  the  commu- 
nity, or  that  the  cause  shown  was  such  as  ought  to 
have  satisfied  the  Magistrate  that  his  order  for  sup* 
pressing  the  trade  was  not  reasonable  and  proper* 
The  Court  take  the  findings  of  fact  by  the  Magis- 
trate to  be  correct,  unless  they  see  that  there  is  not 
on  the  record  any  evidence  to  warrant  such  findings. 

MVBIOIFAL    COKMIBBIONBBS  BOB  THB  SVBXTBBB    OB 

Caloutta  V,  Ahakat  Ali  .    ^  B.  Ij.  B.,  616 

91. Criminal  Proce- 
dure Code,  1861,  s.  SOS.— The  condition  and  the 
conduct  of  an  old-established  slaughter-house  were 
proved  to  be,  in  fact,  an  offensive  nuisance  and 
'dangerous  to  the  health  of  the  neighbours  ;  but  the 
evidence  did  not  show  it  was  in  a  worse  condition 
than  at  any  time  since  its  establishment ;  the  occu- 
piers, when  summoned,  refused  to  ask  for  a  jury 
under  s.  810,  Criminal  Procedure  Code.  JECeld  the 
Magistrate  was  justified  in  suppressing  the  "trade 
or  occupation"    under  s.  808.    Munioifal    Cox- 

laSSIOBBBt     OB    THB     SfBUBBS    OV    CAIiOTXTTA     «. 

Mahoxbd  Ali 

[7  B.  Ij.  B.,  499:  16  W.  B^  Cr.,  6 


92. 


Private  slough* 


ter-house '^Criminal  Procedure  Code,  1872,  s,  621. — 
Where  a  Deputy  Magistrate  had  treated  the  slaugh- 
•tering  of  cattle  as  a  "nuisance"  under  s.  621  of 
the  Criminal  Procedure  Code,  and  ordered  its  disoon* 
tinuance  within  a  private  enclosure  belongix^  to  some 
Mahomedansy—JftfZci  that,  though  the  act  complained 
of  might  be  shocking  to  the  prejudices  of  Hindug 
it  could  not  properly  be  regarded  as  a  nuisance,  an^ 
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thftt,  at  any  rate,  the  act  being  done  in  a  private  place 
and  not  on  a  thoroaghf  are,  it  could  not  be  dealt  with 
under  s.  621.    Mitzhvb  Ali  o.  Guvdowhsb  Sahoo 

[26  W.  B.»  Cr.,  72 


e8. 


Order  to  puU  down  hoiUM 


Criminal  Procedure  Code,  1861,  e.  803 -Report  of 
jurore  -  Illegal  order— Obstruction  to  public  unty, 
—The  Magistrate  of  a  district  ieeued  an  order,  under 
s.  308  of  the  Code  of  Criminal  Procedure,  calling 
upon  the  petitioner  to  renu)ve  a  building,  on  the 
ground  that  it  was  unlawful  obstruction  upon  a  high 
road.  A  jury  of  five  persons  was  appointed  by  ti^e 
Magistrate's  successor,  under  s.  310,  to  report  within 
fifteen  days  whether  the  order  was  reasonable  and 
proper.  The  jurors,  being  without  instruction,  took 
different  views  as  to  the  performance  of  their  duties ; 
but  four  of  them  visited  the  premises,  and  were 
unanimous  in  finding  that  the  building  complained 
of  was  not  on  the  high  road  at  all.  Five  days  after 
receiving  reports  to  this  effect,  the  Magistrate  issued 
another  order  to  the  petitioner,  requiring  him  to  puU 
down  his  house  within  fifteen  flays,  as  the  jurors  had 
made  no  report  within  the  time  prescribed.  The 
petitioner  showed  cause  under  s.  813,  but  without 
effect,  and  the  order  was  repeated.  The  proceedings 
were  ultimately  forwarded  to  the  Sessions  Judge, 
whose  successor  in  office  returned  them  with  the 
remark  that  nothing  appeared  to  have  been  done 
contrary  to  the  law  for  the  removal  of  nuisances. 
Held  that  the  petitioner  had  shown  sufficient  cause 
to  satisfy  the  Magistrate,  under  s.  818,  that  the  order 
to  pull  down  the  house  was  not  reasonable  and  proper. 
Bbg.  p.  Dalsuksak  Hahibhai 

[2  Bom.,  407 :  2nd  "BSd.,  884 


e4. 


Nulsanoe  caused  by  tank— 


Criminal  Procedure  Code,  1861,  *.  308 — Memoral  of 
tank, — The  order  of  a  Magbtrate  under  s.  808,  Code 
of  Criminal  Procedure,  should  be  confined  to  a 
direction  to  remove  the  nuisance  complained  of.  In 
the  case  of  a  tank,  the  Magistrate  cannot  order  tiie 
proprietor  to  excavate  it.  The  proprietor  ought  to 
have  the  discretion  allowed  him  as  to  the  mode  in 
which  he  will  remove  the  nuisance  caused  by  the  tank. 
If  a  Magistrate  is  compelled  to  direct  the  excavation 
of  the  tank,  the  actual  cost  of  excavation  can  alone 
be  charged  against  the  proprietor,  at  whose  (£sposi- 
tion  the  soil  taken  out  in  the  course  of  excavation 
must  be  placed.    In  thb  matts&  of  Paul  Doss 

[10  W.  B.,  Or.,  61 


06. 


Fresumption   as    to  jdace 


being  public  thorougihtBkre— Findiiiff  of  jury 
^-Interference  of  High  Co«r^.--The  fact  of  a 
Magistrate  taking  action  under  s.  521  of  the  Code  of 
Criminal  Procedure  is  primd  facie  sufficient  to  show 
that  he  considers  the  Irene  in  quo  to  be  a  thorough- 
fare or  public  place,  and  if  no  objection  is  taken  that 
it  is  not  such,  and  the  jury  find  that  the  order  made 
under  that  section  is  reasonable  and  proper,  the  High 
Court  will  not  interfere.  In  ths  mattbb  ov  Imakdi 
•  •  •     8  C  1j»  Bky  880 


XrOlSANGB— cdn^taiiMf. 

2.  Ul^DEB  CBIMINAL  PBOCEDUBX  CODES 

— continmed. 


06. 


Functions  .  of    Jury — 05- 


etmction —  Public  thoroughfare —  Procedure.  — 
Before  a  Magistrate  can  make  an  order  under  s.  521 
of  the  Code  of  Criminal  Procedure  to  remove  an 
obstruction  from  a  path  alleged  to  be  a  public 
thoroughfare,  he  must  first,  in  a  proceeding  held 
under  s.  532,*  have  come  to  the  conclusion  that  the 
path  is  open  to  the  use  of  the  public.  The  only 
functions  which  a  jury  appointed  under  s.  523  can 
exercise  are  to  consider  whether  the^  order  made  by 
the  Magistrate  under  s.  521  is  reasonable  and  proper, 
it  being  no  part  of  their  duty  to  determine  the  rights 
of  parties  in  property.  Held  therefore  that  where 
a  Magistrate,  through  a  mistaken  view  of  the  law, 
ordered  the  removal  of  an  obstruction  on  a  pathway 
under  s.  521,  and  had  further  submitted  this  order 
to  the  consideration  of  a  jury  appointed  under  s.  523, 
before  he  had  himself  come  to  a  conclusioa 
whether  such  pathway  was  a  public  thoroughfare, 
the  only  course  left  open  to  him  under  such  circum- 
stances was  to  stay  all  proceedings  initiated  under 
s.  52 1 ,  and  take  action  under  s.  582.    In  thb  hattbb 

OF  T&B  PBTITIOK  OP  CHUlTDEIi  NATH  SbN 

[LUB..  6  Cale.,  876: 6  C.  I..  B.,  879 

97.  «- NuisaDoefOrder  for  the  re- 
moval of—  Criminal  Prvctdur^  Code  (Act  V  of 
1898J,  «.  IBB— Bund  fide  claim —  Juriediction  of 
Magitirate  and  of  jury.—  Where  in  a  proceeding 
undei'  s.  188,  Criminal  Procedure  Code,  the  petitioner 
appeared  and  objected,  on  the  following  amongst 
other  g^und^,  that  there  was  no  pathway  and  no  right 
of  way  open  to  the  public  over  the  land  which  beloui^ed 
to  him, — Held  that  the  Magistrate  ought  to  have 
determined  where  the  objection  was  bond  fide 
before  he  took  further  action,  and  this  was  not  a 
matter  which  could  be  properly  considered  by  a 
jury.     BiTDHAi  Nath  v  Nil  Mahanto 

[4  C.  W.  K.,  696 


98. 


Obstruction  of  public  wayv 


— Diepute  ae  to  public  right. — The  powers  embodied 
inss.  183,  184,  '85,  t86,  i37  of  the  Criminal  Pro- 
cedure Code>  1882,  with  regard  to  the  obstruction  of 
public  ways  are  not  intended  to  be  exercised  where 
there  is  a  bon  r  flde  dispute  as  to  the  existence  of  the 
public  right.  Where  there  is  such  a  dispute,  the  Court 
should  pass  no  order  under  those  sections  until  the 
public  right  has  been  established  by  proper  legal  pro- 
ceedings, civil  or  criminal.  Basasitddin  BhihaH  v. 
Bahab  All    .  •       I.  Ifc  B.»  11  Calc,  8 


89. 


Criminal    Pro' 


cedure  Code,  ««.  188, 185— Application  for  order  to 
remove  obstruction — Disputed  title — Jurisdiction 
of  Criminal  Court. — Where  an  application  is  made 
under  s.  133  of  the  Criminal  Pn^cedure  Code,  1882, 
calling  on  a  person  to  remove  an  obstruction,  and  such 
person  bond  fide  raises  a  question  of  title, — Held 
that  the  esse  then  becomes  one  for  a  Civil  Court.  The 
section  contemplates  only  an  enquiry  as  to  the  existence 
or  non-existence  of  the  obstruction  complained  of,  not 
an  enquiry  into  disputed  questions  of  title.  A  beak 
Mba  v.  Sabdab  Mba      .    L  Ij.  B.,  12  Calc.»  187 
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Laxl  Miah  •.  Nazib  Khamshi 

[I.  li.  B.,  12  Cale.,  696 

100, Criminal    ^ro» 

■eedure  Code  (Aot  X  of  18S2J,  ##.  133-18?,  Course 
to  h§  followed  in  the  adminiMtrcUion  of — Claim  of 
title — Bond  fidee  of  claim  of  title.  Right  of 
Magistrate  to  enquire  into — J uriediction.— The 
«iere  aMcrtioa  of  a  claim  of  title  made  without 
reasonable  g;TOund,  or  honest  belief  ia  it,  or  honest 
intention  to  support  it,  will  not  oust  a  Criminal  Court 
•of  its  jurisdiction  under  ss.  13d-i;57  of  the  Criminal 
Procedure  Code.  In  proceedings  under  s.  183  of  the 
Criminal  Procedure  Code  with  reference  to  obstruc- 
tions to  public  ways,  it  is  open  to  the  Magistrate  lo 
enquire  into  the  bond  Jidee  of  the  claim  ;  and  wh(*re 
he  decides  a&:ainst  its  bend  fides,  he  must  state  reasons 
for  his  decision,  which  will  be  subject  to  revision  by 
the  High  Ck>urt»  Such  a  claim  must  be  set  up  at  or 
before  Uie  heariufr,  and  not  afterwards,  in  re  Chnnd*  r 
Hath  Sen,  I,  i.  J?.,  5  Cdlc,  875  ••  6  C.  L,  22.,  879  ; 
Chnni  Lall  v.  Ham  Kishen  Sahoo,  I,  L,  jj.,  16 
Calc,  460 ;  Mutty  Ram  Sahoo  v.  Mohi  Lall  Roy, 
7  C.  i.  H,,  483  :  L  //.  /?.,  6  Calc,  291 ;  and  /r.  v. 
Sandford,  30  L.  T.,  601,  referred  to.  Luckhbe 
Nabaik  Baivsbjbb  V,  Ram  Euhab  Mukbbjeb 

[I.  Ii.  B.,  15  Calc,  664 


lOL 


Criminal    Pro- 


4iednre  Code  (1882),  ss,  138'138^Frocedure.^ 
Where  a  claim  is  raised  to  the  land  in  respect  of 
which  proceedings  are  taken,  the  Magistrate,  before 
proceeding  further,  should  satisfy  himself  as  to  the 
bond  fides  of  the  daina.  Lnckhee  Ifarain  Banerjee 
V.  jBata  Kumar  Mukerjee,  I.  L,  R.,  15  Calc,  564, 
■and  Queen'Empress  v.  Bissesxnr  Sahu,  /.  X.  R*,  17 
Calc,  662,  approved  of.    Upbkdba  Nath  Bbutta- 

<3HABJBB   r.  KhiTISH   CHABDBA   BhUTTAOHAHJBB 

[L  Ii.  B..  28  Calc,  489 


102. 


Criminal  Pto- 


^edure  Code  (Act  X  of  1882),  ss.  133,137— Con- 
ditional order  Jurisdiction — Bondfide  question  of 
Utle.—  Where  a  party  at:ainst  whom  a  conditional 
order  was  made  under  s.  138,  Criminal  Procedure  Code, 
for  an  alleged  obstruction  of  a  public  pathway, 
showed  cause  stating  that  the  way  was  not  a  public 
way  and  claiming  title  to  the  land,  and  the  Magistrate, 
after  taking  evidence,  decided  that  such  claim  was  a 
bond  fide  one,  and  directed  the  party  to  institute  a 
•civil  suit  within  15  days  in  order  to  establish 
his  claim  and  stayed  proceedings  in  the  meantime, — 
JZe/<J  thattheMa;:istrate  was  wrong  in  making  the 
order  directing  the  party  to  institute  a  suit  in  the 
Civil  Court  to  establish  his  title  without  having  first 
decided  whether  the  public  had  a  riuht  over  the 
alleged  pathway.  Ss.  183  and  187  explained. 
Jjuckhee  NarainBanerjeey*  Ham  Kumar  Mukher* 
jee,  /.  X.  R;  15  Calc,  664,  and  Queep'Empress  v. 
Bissessur  Sahu,  I.  L.  H,,  17  Calc,  662,  referred  to. 
MuKUiTDA  La£L  Dby  c.  Habibolb  Shaha 

[2  C.  W.  N.»  564 

108.  Criminal  Fro* 

^dur9  Code  (V  of  1898),  ss.  183'189— Bondfide 
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question  of  tills — Jurisdiction  of  Magistrate  and 
jury  in  such  cases. — Upon  the  institution  of  proceed- 
ings under  s.  13  ',  Criminal  Procedure  Co  ie,  the  oppo< 
site  party  raised  the  contention  that  the  way  alleged  to 
be  obstructed  was  not  one  which  is  or  may  be  lawfully 
used  by  the  public.  The  Matiistratc,  without  dealing 
with  thu  objection,  referred  it  to  a  jury,  and  upon 
receiving  their  rei  ort  that  it  was  a  reasonable  and 
proper  order,  he  directed  the  removal  of  the  obstruc- 
tion. Held  that  the  Magistrate  should  have  found 
whether  the  objection  taken  was  a  bon^  fide  one,  and 
if  he  found  it  to  be  so,  he  shonld  have 
abstained  from  further  action  until  the  public 
right  of  way  had  been  determined  by  a  competent 
Court.  Luckhee  Narain  Banerji-e  v.  Ram  Kumar 
Mukherjee,  1.  L.  R.,  16  Calc,  664,  followed.  The 
jury  was  not  competent  to  decide  whether  the  way 
alletred  to  be  obstructed  was  public  or  not,  for  the 
decision  of  this  matter  aifected  the  ri:.ht  of  the 
Magistrate  to  interfere  under  s.  183,  and  it  is  only 
when  the  Ma^'istrate  is  competent  to  pass  an  order 
under  the  section  that  a  jury  can  be  app(  inted  to 
consider  whether  it  is  a  Reasonable  and  proper  order. 
Where  the  Mayistrate  had  not  expressly  found  thai 
the  objection  was  made  bond  fide,  but  the  police 
report  made  by  his  order  contained  ample  .reason  for 
such  finding,  the  Hij^h  Court  set  aside  the  order  under 
s,  139  as  ultra  tnres,    KASABUDri  c.  AKiLrDDi 

[8  C.  W.N..  846 


104. 


Criminal  PrO' 


cedure  Code  (Act  X  of  1882),  s.  133-  Que*tion 
of  title— Bond  fides  of  claim  of  title.  Right  of 
Magistrate  to  enquire  into — Jurisdiction  oj  Civil 
Court.— In  a  proceeding  under  s.  1 83  of  the  Criminal 
Procedure  Code  for  the  purpose  of  compillin»:  the 
removal  of  an  obi>truction  from  a  public  way  where  a 
bondfide  question  as  to  the  way  being  public  is  raised, 
there  is  no  jurisdiction  to  make  an  order  under  the  sec- 
tion, and  the  question  should  be  left  for  determination 
by  the  Civil  Court.  To  have  this  effect,  however, 
the  claim  must  be  bond  fide,  and  not  a  mere  pre- 
tence to  oust  jurisdiction,  and  it  is  fur  the  Magis- 
trate  to  say  whether  the  claim  be  bond  fide  or  not. 

QnBBB-EHFBBBS   V,   BiSSBSBUB   6AHU 

[X.  L.  B.,  17  Calc.  662 

106. —  Crimin»l  Pro- 

cedure Code  (Act  X  of  1882),  ss.  133  and' 137-- 
Bond  fide  question  of  title — Jurisdiction  of  Magis^ 
trate— Public  nuisance.— When  a  question  of  title 
is  bond  fide  raised,  the  Magistrate  ought  tiot  to 
make  an  order  under  ss.  188  and  187  of  the  Criminal 
Procedure  Code,  but  should  allow  the  party  an  oppor- 
tnnity  for  the  determination  of  the  question  by  a 
Civil  Court  The  claim  of  title  must,  however,  be 
bondfide  and  not  a  mere  pretence  to  oust  jurisdiction, 
and  it  is  for  the  Ma>:istrate  to  say  whether  the  claim  is 
a  bona  fide  one  or  a  pretence.  Luckhee  Narain  Bauer- 
fee  V.  Ram  Kumar  Mukerjee,  J.  h,  U.,  15  Calc, 
664,  and  Queen- Empress  v.  Bissessur  Sahu,  I.  L.  R,, 
17  Calc,,  562,  followed.  Although  no  length  of 
enjoyment  can  lei:aliie  a  public  nuisance  see  Aiuni" 
cipal  Commissioners  of  Calcutta  v.  Mahomed  AH, 


I 
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7  B,  L,  i?.,  499 — yet  the  Ion?  poflsession  or  enjoyment 
of  what  is  said  to  be  a  nuisance  may  give  to  the 
objection  of  the  person  sO  possessing  or  enjoying  it 
the  character  of  a  bond  fide  dispute  as  to  title  snch 
as  might  have  the  effect  of  oustinsr  the  jurisdiction 
of  the  Magistrate  under  ss.  133  and  137  of  the  Code* 
&nd  making?  the  question  a  proper  one  for  the  Civil 
Court.    Pbeonath  Det  i\  Gobobdbonb  Malo 

[I.  Ii.  XL,  25  Calc,  278 
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106. 


Criminml  Pro* 


cedure  Code  (Act  V  of  1898),  *,  133— Bona  fide 
qnettion  of  title. — When  the  person  called  upon  under 
8.  133  of  the  Criminal  Procedure  Code  to  show  cause 
why  an  obstruction  should  not  be  removed  from  a 
public  way  denies  that  it  is  a  public  way,  it  is 
for  the  Magistrate  to  determine  whether  this  is  a  bond 
fide  objection,  and  he  cannot,  in  spite  of  the  objection 
(unless  he  determines  that  it  is  not  bond  Hde)^  tein 
the  matter  to  a  jury.  Eailash  Chundbb  Sen  r. 
Rak  Lal  Mittba  .  I.  Ij.  B^  26  Calc,  869 


107. 


Criminal  Fro* 


cedure  Code  (Act  X  of  1^2),  ss.  133  and  137— 
Reference  bjf  Sub-Divisional  Ma^isiratejto  a  second 
class  Magistrate,— X  Sub-Divisional  Magistrate  hav- 
ing made  at:onditiona1  order  under  s.  183  of  the  Crimi- 
nid  Procedure  Code  (Act  X  of  1882)  against  a  person 
to  remove  an  obstruction  on  a  public  thoroughfare,  or 
appear  anU  shew  cause  before  a  second  class  Magis- 
trate, the  said  person  appeared  as  directed,  and  the 
order  was  made  absolute  under  s.  137.  In  revision 
the  High  Court  held  that,  having  regard  to  the 
penultimate  paragraph  of  s.  133,  the  order  was  not 
illegal  on  the  ground  that  it  was  made  absolute  by 
a  Magistrate  with  second  class  powers  other  than  the 
Magistrate  who  made  the  conditional  order.  In  re 
Narasimha,  I.  X.  B,t  9  Mad,,  201,  approved  of. 
PBBONATH  DBT   V,   GOBABDHONB  MA£0 

[I.  Ii.  B.,  25  Calo,  278 

108. Order  requiring  abate- 
ment of  nuisance  in  certain  time— Criminal 
Frocedure  Code,ss,  133, 137, 140.— A  Sub  •Divisional 
Magistrate  having  made  a  conditional  order,  under 
8. 133  of  the  Code  of  Criminal  Procedure,  against  a 
person  to  abate  a  nuisance  or  appear  and  show  cause 
before  a  second  class  Magistrate  why  the  order 
should  not  be  enforced,  the  said  person  appeared  as 
directed  and  the  order  was  made  absolute  under 
•.  137.  The  second  class  Magistrate  then  issued  a 
notice  and  order  under  s.'140,  requiring  the  nuisance 
to  be  abated  within  a  certain  date.  The  District 
Magistrate  having  referred  the  case  on  the  ground 
that  the  second  cUss  Magistrate  had  no  jurisdiction 
to  pasB'flnal  oarers  in  such  cases, — iSTeZiftliat  the  order 
was  not  illegftl.    In  bb  Nababikha 

[I.  L.  R,  9  Mad.,  201 


109. 


AppUoation  for  Jury- Oft' 


ligation  of  Magistrate  to  appoint  jmrv—  Criminal 
Frocedure  Code,  IS7 2,  e,  621, -When  ike  person,  on 
whom  a  notice  has  been  issued  under  •.  52 1»  Code  of 
Crin^al  Procedure,  applies  for  a  jury,  the  Magis* 
trate  is  bound  to  appoint  one  and    cannot  decide 


TSlVlBANCE-^oiUinmed. 

2,  UNDER  CRIMINAL  PROCEDURE  CODES 

— concluded, 

the  matter  by  a  local  inquiry.     Iv  the  kattbb  ow 
MoTHooB  Chuhdeb  Doss       .      2  C.  I«.  B.,  609 

110 Question  referred  to  jury 

— JS^ffect  of  referring  a  question  not  for  jurg  to 
decide, — Held  that  the  agreement  of  the  accused  ta 
refer  the  matter  to  a  jury,  which  had  given  the  case 
against  them,  in  no  way  deprived  them  of  their  l^al 
rights,  or  affected  the  fact  that  the  question  of  the 
expediency  of  discontinuing  the  alleged  nnisancep 
which  had  been  referred  to  the  jury»  ought  nci  to 
have  been  so  referred.  Muzhub  Ali  v,  Gukdowbbb 
Sahoo  .    26  W.  B.,  Cr.,  78^ 

111. 


Discontinuance  of  prooeed- 

ingB— Criminal  Frocedure  Code,  1872,  s,  521^ 
Absence  after  enquirg  of  ground  for  proceeding 
further. — When  after  inquiry  a  Magistrate  finds 
that  there  is  no  sufficient  cause  for  proceeding  under 
s.  521  of  the  Code  of  Criminal  Procedure,  he  is 
competent  to  let   the  matter  drop.     In  bb  i^HONAI 

POBAlCAinOK.     ShONAI    PobAKAKIOK   r.  JOOBNDBO 

Shaha 1  C.  Ii.  B.,  486 


112. 


Withdrawal  of  case — Code 


of  Criminal  Frocedure  (Act  X  of  1872J,  s,  621,— 
Where  a  Magistrate,  in  a  proceeding  under  s.  521  of 
the  Code  of  Criminal  Procedure,  satisfies  himself 
that  there  is  no  necessity  for  proceeding  further  under 
that  section,  he  is  competent  to  let  the  matter  drop. 
In  re  Shonai  Foramanick,  1  C.  L,  JS.,  4^, 
followed.'  In  thb  mattbb  ov  thb  pbtition  of 
IssuB  Chundbb  Nath.  Issub  Chuudbb  Nath 
o.  Kali  CHTmir  Nath 

[I.  Ii.  B.,  8  Calc,  883 :  11  C.  U  B.,  28& 


118. 


Frocedure  after    decision 


by  jUry—Crtmtna/  Proeedute  Code,  1872,  ss.  623, 
626—Ordtr  of  Magistrate  after  decision  ofjurg. — 
A  Magistrate  who  on  the  application  of  the  party 
called  on  refers  a  matter  as  to  whether  a  pathway  is 
a  thoroughfare  or  not  for  the  consideration  of  a  jury 
under  s.  528  of  the  Criminal  Procedure  Cede,  1872, 
is  bound  to  make  an  order  upon  the  report  of  tiio 
jury  and  in  accordance  with  thdr  decision  as  required 
by  s.  526  of  the  Code.    Nyan  v,  Shbb  Ali 

[22  W.  B.»  Cr.,  88 

8.  PUBLIC  NUISANCE  UNDER  PENAL  CODE. 

114.  -  Prescriptive    right.— N<v 

length  of  enjoyment  can  legalize  a  public  nuisance. 
MuvioiPAL  ComcissiONBBS  or  THB  Sububbs  ov 
CaIiOUTTA  9.  Mahombd  Ali 

[7  B.  Ii. R»  498: 18  W.  B.,  Cr.,  8 

116. Unfenced  well-P«fksZ  Code, 

ss.  290,  ^d.—Omission  to  fence  a  well  on  private 
ground  within  eight  yards  of  a  highway  and  open  to 
it,  is  not  punishable  as  a  public  nuisance.  Qubbn  v. 
AKTHOirr  .  I.  Ii.  R,  8  Kad.,  28(> 

118.  ■  Omission  to  keep  ponies 

from  straying —PtfuaZ  Code,  s,  290.— The  omission 
of  a  person  to  keep  his  ponies  from  straying  is  not  a 
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NUISANCE  •'^(mtinued* 

S.  PUBLIC  KUISAKCE  UNDER  PENAL  CODE 

— continued, 

> 

public  nuisance  panishable  under  b.  290  of  the  Poual 
Code.    JoTKATH  lAxmrDXjjt  v*  Jamttl  Shbikh 

[6  W.  B.,  Cp.,  71 

117. Prostitute    visiting    dfijt- 

bungalow— P«fiaZ  Code,  *.  290,— A  prostitute,  by 
vintinga  d&k-bungalow  at  the  request  of  a  person 
staying  there,  ^ut  against  whom  there  is  no  eTldence 
of  any  impropriety  of  speech  or  gesture  or  act,  or 
that  she  had  occasioned  annoyance  to  the  public 
generally  or  to  any  persons  who,  in  the  exercise  of 
their  public  right,  were  lodging  in  the  bungalow,  is 
not  liable  to  be  convicted  under  s.  290  of  the  Penal 
Code  as  having  committed  a  public  nuisance.  Qubbk 
V,  Bboitu    .  .  .  2  N.  W.,  349 


118. 


Keeping  a  gaming-house — 


Fenal  Code,  es.  109,290— Abatement— The  leasee  of 
a  house,  who  permitted  disorderly  people  to  use  it  for 
gambling  and  thereby  caused  annoyance  to  the  pub- 
lic, was  convicted  of  an  offence  under  the  Penal  Code, 

8.  290 ;  it  appeared,  however,  that  the  accused  had  not 
engaged  the  house  with  the  object  of  letting  it,  but  as 
a  gaming-house.    Held  that  the  conviction  was  right. 

QuBSN-EkPBBSS  r.  THANDAVABATirDir 

[L  li.  B.,  14  Mad.,  864 

119.  —   Soliciting    for    purposes 

of  prostitution— Pena^  Code  ("Act  XLV  of 
1860J,  s9,  268,  290,— Held  that  the  soliciting  for 
purposes  of  prostitution  of  passers-by  on  a  public 
road  is  ULt  a  public  nuisance  as  that  term  is  defined  in 
B.  268  of  the  Penal  Code.  Qubbn-Empbbss,  v.  Nakiti 

[I.  L.  R.,  22  All.,  118 

120. Requisite  proof— Penal  Code, 

9,  290^Q^enee  under  special  law. — In  a  case  of 
public  nuisance  under  s.  290  of  the  Penal  Code,  it 
must  be  proved  that  injury,  danger,  or  annoyance  has 
been  caused,  either  in  regard  to  the  enjoyment  of 
property  or  the  exercise  of  a  public  right  on  the  part 
of  a  portion  of  the  community  or  of  any  particular 
class  of  people.  The  fact  that  there  is  a  special  law 
to  meet  a  particular  offence  (in  this  case,  cattle  tres- 
pass) does  not  prevent  thf  punishment  of  the  offenders 
under  the  Penal  Code,  if  an  offence  which  could  have 
been  rightly  punished  under  the  Penal  Code  was 
established.  Onoobah  r.  Lahbbsob.  Wbbstbb  r. 
Kbbva  •  9  W.  B.,  Cr.,  70 


121. 


Penal     Code, 


«.  291 — Previous  conviction  and  order  to  deeiet. — Be- 
fore a  conviction  can  be  had  of  committing  a  public 
nuisance  under  s.  291  of  the  Penal  Code,  there  must 
be  proof  that  there  was  a  previous  conviction  of  an 
offence  and  an  injunction  by  a  public  servant  to  desist 
from  continuing  such  nuisance.  In  thb  icattbb  07 
IfoHBSH  CHT7in>BB  .  20  W.  B^  Cr.,  66 

Erection  of  shed  for  reli- 


gious ceremonies— P«aaZ  Code,  se,  268,  290— 
Annoyance  to  pereons  of  other  religion, — Certain 
Kahomedan  inhaMtants  of  a  village  erected,  during 
the  Muharram,  a  temporary  shed  on  land  forming 
part  of  the  village  site  and  placed  in  the  shed  a  reli- 
gions qrmboli     They  were  convicted  by  a  Magistrate 


NUISASrCE— 0Ofi^twfli«2« 

3»  PUBLIC  NUISANCE  UNDER  PENAL  CODBT 

— continued, 

under  s.  290  of  the  Penal  Code  of  committing  a  pub* 
lie  nuisance,  on  the  ground  that  their  act  was  certain 
to  cause  annoyance  to  the  Hindu  inhabitants  of  the 
village  whose  temples  were  in  the  vicinity,  and  wafr' 
therefore  calculated  to  lead  to  a  breach  of  the  publie 
peace.  Held  that  the  conviction  was  illegal.  Mi7T« 
TiTMiBA  V,  Quebk-Empbbss  L  Ii.  B.,  7  Mad.,  690 


128. 


Repeating  or   continuing 


public  nuisance— P«aaZ  Code,  «.  291—Injunc^ 
Hon  by  public  servant  not  to  repeat  or  continue — 
Criminal  Procedure  Code,  1882,  se,  1S4,  143,  144, 
ech,  V,  ■  form  20.— To  support  a  conviction  under 
s.  291  of  the  Penal  Code,  there  must  be  proof  of  an 
injunction  to  the  accused  individually  against  repeat- 
ing or  continuing  the  same  particular  public  nuisance. 
It  must  be  shown  that  the  person  convicted  had  on 
some  previous  occasion  committed  the  particular  nui* 
sance,  had  been  enjoined  not  to  repeat  or  continue  it, 
and  had  repeated  or  continned  it.  The  authority 
under  which  a  Magistrate  can  order  cr  enjoin  a 
person  against  repeating  or  continning  a  public  nui- 
sance is  8.  143  of  the  Criminal  Procedure  Code.  It  is 
the  infringement  of  this  order  that  is  punishable 
under  s.  291  of  the  Penal  Cede.  What  is  contem- 
plated is  an  order  addressed  to  a  particular  person.. 
A  Magistrate's  powers  to  deal  with  public  nuisances 
are  contained  in  Chsi.  X  and  XI  of  the  Criminal 
Procedure  Code.  Chapter  XI  ie  only  properly  appli- 
cable to  temporary  orders  in  urgent  cases.  It  is  only 
in  such  cases  that  an  order  may  be  made  ex'parte, 
and  any  exception  is  allowed  to  the  general  rule  that 
it  shall  be  directed  to  a  particular  individual.  In 
such  emergent  cases  an  order  may,  under  s.  144  of  the 
Code,  be  <Urected  to  the  public  generally,  when  fre> 
quenting  or  visiting  a  particular  place,  to  abstain 
from  a  certain  act ;  but  this  provision  does  not  apply 
to  a  proclamation  directed  not  to  the  public  generidly 
frequenting  or  visiting  a  particular  place,  but  to  a 
portion  of  the  community.  Qubbn-Empbbbs  v,. 
JOKHU  .  I.  lu  R,  8  AIL,  99 

124. Annoyance  to  a  particular 

religious  sect -P«»a/  Code  (Act  XLV  of  1860), 
M.  268  and  290 '- Private  nuisance, — The  accused 
cut  up,  on  his  verandah,  meat  that  was  to  be  cooked 
for  a  dinner-party,  exposing  it  to  the  sight  of  persona 
passing  along  the  road,  among  whom  were  some 
Jains,  wbose  temple  was  close  by.  The  Jains  com- 
plained to  the  Magistrate  that  the  accused  had  mado 
the  air  offensive,  and  caused  annoyance.  The  Magis- 
trate found  that  the  meat  was  not  in  an  offensive 
state,  but  convicted  the  accused  of  committing  a 
public  nuisance,  under  s.  208  of  the  Penal  Code,  on 
the  ground  that  he  had  done  an  act  by  which  several 
persons,  being  Jains,  were  much  annoyed,  it  being 
a  welMcnown  fact  that  they  had  great  repugnance  to- 
the  killing  of  animals  of  every  sort.  Held,  revers- 
ing the  conviction  and  sentence,  that  in  this  case  no 
real  damage  or  injury  was  caused  to  the  public  or  ta 
the  people  in  general  dwelling  in  the  vicinity,  and 
that  it  was  a  case  of  private  rather  than  of  public 
nuisance,  and  therefore  not  one  falling  within  the 
purview  of  the  criminal  law.    The  applicant's  acb 
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a,  PUBLIC  NUISANCE  UNDER  PENAL  CODE 

— eotUtMued, 

was  an  annoyance  meri'ly  by  reHBon  of  its  hurting 
the  feelings  of  tlie  Jains  who  have  a  repugnance  to 
the  killing  of  animals,  and  did  not  constitute  an 
•oiffeDce  under  s.  291  of  the  Penal  Code.  Muttumira 
V.  Queen-Etnprets,  J.  i.  JR.,  7  Mad.,  590,  referred 
ta    Quebk-Emf&bbs  p  Btrakji  Edalji 

[L  li.  B.,  12  Bom.,  487 


126. 


Obstruction    to    public 


highweny^ Penal  Code  (1860),  «.  268  and  2S8-~ 
^Encroachment, — Whoever  appropriates  any  part  of 
a  street  by  building  ovet  it  infringes  the  right  of  the 
public  quoad  the  part  built  over,  and  thereby  comnuts 
an  offence  punishable  under  the  Penal  Code,  s.  290, 
if  not  one  punishable  under  s.  288.  Qubbn-Eicpbbss 
V.  YnuLTPA  Chbtti     .       I.  Ii.  R,  SO  Mad.,  488 


126. 


Obstruction     on     tidal 


navigable  river— Penal  Code,  es.  268,283, 290.— 
Persons  placing  a  bamboo  stockade  across  a  tidal 
navigable  river  for  the  purpose  of  fishing,  although 
leaving  In  such  stockade  a  narrow  opening  for  tibe 
passage  of  boats,  which  passage  was,  however,  kept 
•closed  except  on  the  actual  passage  of  a  boat,  were 
charged  at  the  instance  of  a  subdivisional  officer 
with  caudng  an  obstruction  under  s.  283  of  the  Penal 
Code.  Held  that,  although  it  was  doubtful  whether 
8.  283  applied  to  the  case,  they  had  committed  an 
•offence  under  s.  268  of  the  Penal  Code,  and  were 
punishable  under  s.  290  of  that  Code.     In    the 

MATTBB    OP     THB    FBTITIOir    OF    UmBSH    CHAin>BA 

Kab     ....    I.  Ii.  R.,  14  Calc.,  666 


127. 


Penal   Code 


(Act  XLV  of  1860),  *t,  268,  28S'290.—l!he  mere 
fact  of  an  encroachment  on  a  tidal  navigable  river 
does  not  necessarily  amcmnt  to  a  public  nuisance 
so  as  to  render  a  person  causing  such  encroachment 
liable  to  punishment  under  s.  290  of  the  Penal  Code, 
but  there  must  be  evidence  that  such  encroachment 
causes  one  of  the  results  specified  in  s.  268.  In  the 
matter  of  the  petition  of  Umeeh  Chandra  Ear, 
L  Zr.  £.,  14  Caic»,  656,  considered  and  commented 
•on.  The  rule  lud  down  in  that  case  to  the  effect 
that  any  encroachment,  however  slight,  on  a  tidal 
navigable  river  constitutes  an  offence  under  s.  290, 
is  too  widely  stated.  Each  case  should  be  determined 
•on  its  own  merits,  and  a  decision  arrived  at  as  to 
whether  the  encroachment  has  caused  an  obstruction 
•or  not.  The  petitioner  was  charged  with  having 
erected  a  jag  in  a  tidal  navigable  river,  constructed  of 
trees  and  dams,  and  thereby  having  committed  offences 
under  ss.  288  and  ^90  of  the  Penal  Code.  There  was 
evidence  to  show  that  the  jag  was  about  45  cubits 
long  and  20  cubits  broad,  and  that  it  was  erected 
•on  the  silted  side  of  the  river  where  it  was  about 
800  hats  broady  and  that  it  did  not  obstruct  the 
•ordinary  navigation  of  the  river.  The  lower  Court 
held  that  the  jag  could  not  but  cause  an  obstruction, 
and  convicted  tiie  petitioner  under  s.  288.  Held 
that,  as  there  was  no  evidence  to  show  that  the 
petitioner  had  caused  any  danger,  obstruction,  or 
injury  to  any  person  in  any  public  way  or  line  of 
navigation,  tibe  oonviction  under  that  section  oould 


TSmSANCB—eonelmded, 

8.  PUBLIC  NUISANCE  UNDER  PENAL  CODE 

— concluded, 

not  be  sustained.  Held  farther  that  he  could  not 
be  convicted  under  ■.  290,  as  there  was  no  evidenee 
of  any  obstruction  to  the  ordinary  navigation  of 
the  river.    JuaiL  Dab  Dala£  v.  Qubbn-Eicfbbss 

[I.  U  R.,  20  Calo.»  685 


128. 


Slaughter     of    kine     by 


Mahomedans  on  their  own  property— Peaa/ 
Code,  se,  268,  290,— A  person  wilfully  slaughter- 
ing cattle  in  a  public  street,  so  that  the  slaughter 
could  be  heard  and  seen  by  the  passers-by,  would 
commit  an  offence  punishable  under  s.  290  of  the 
Penal  Code.  But  where  certain  Mahomedans,  for  a 
religious  purpose,  killed  two  cows  before  sunrise  in 
a  private  compound  partly  visible  from  a  public  road, 
and  the  killing  of  one  of  the  cows  only  was  witnessed 
by  one  Hindu,  —Held  that  the  circumstances  proved 
did  not  amount  to  the  commission  of  a  public  nuisance 
as  defined  in  s.  268  of  the  Code.  Muttumira  v. 
Queen- Empreee,  2.  L.  R„  7  Mad.,  590,  referred 
to.    Qubbn-Ehfbbsb  v.  Zakittddik 

LI.  li.  R,  10  AIL,  44 


129. 


Disobedience  to  an  order 


duly  promulgated  by  a  public  servant— 
Penal  Code  (1860),  se,  188  and  290 —Cremation-^ 
Criminal  Procedure  Code,  e,  14S— Illegal  order. — 
On  the  11th  August  1894  the  District  Magistrate 
promulgated  an  order  prohibiting  the  people  of  the 
village  of  Thirokodikaval  from  using  their  burning 
grounds  situated  on  the  southern  bank  of  the  Cauvery, 
and  directing  them  to  use  other  burning  grounda 
which  had  been  provided.  On  the  11th  May  1896 
certain  persons,  in  defiance  of  this  order,  cremated 
a  corpse  at  the  spot  interdicted,  and  were  convicted 
under  ss.  188  and  290  of  the  Penal  Code,  but  the 
conviction  under  s.  188  was  reversed  on  appeal. 
Held  that,  when  persons  entitled  to  use  a  parti- 
cular spot  dedicated  for  the  communal  purpose  of 
cremation  use  it  for  that  purpose  in  a  manner 
neither  unusual  nor  calculiU^d  to  aggravate  the 
Inconveniences  necessarily  incidental  to  such  an 
act  as  is  generally  p'^ormed  in  this  country, 
they  cannot  be  convicted  of  a  public  nuisance  on 
the  ground  that  their  act  caused  material  annoy- 
ance and  discomfort  to  persons  near  the  place  on 
the  occasion  referred  to.  Held  further  that  the 
order  of  the  District  Magistrate  was  not  warranted 
by  s.  148,  Criminal  Procedure  Code,  or  by  any 
other  law,  and  must  therefore  be  set  aside.  Qdbbv- 
Empbbss  «.  Samikaoha  Pillai 

CL  li.  B.,  19  Mad..  464 


NUNCUPATIVE  WILL. 

See  Dbciabatobt  Dbobbb,  Suit  vob — ^Bb- 
YBBSI0NBB8  .  I.  !«.  B^,  7  AIL,  168 

See  Dbolasatobt  Dbobbb,  Suit   vob — 
Suits  conobbxtoto  Dooumbittb. 

[I.  Ii.  B.,  1  AIL,  688 
I..  B.,  6  L  A..  87 


(    6801    ) 


DIGS8T  OV  CASEa 


(    6802    ) 


See  CASB8    UlTDBB  HUDU    LAW— WiLL — 

KmfouPATiTE  Will. 

See  Will— NunoDPATivB  Wills. 

[8  W.  B.,  68 
L  Ii.  B.,  24  Bom.,  8 


See    WiTNBss— CiYiL    Casbs— SwBAsora 

OB  AvnBMATIOV  07  WlTllBBBBS, 

[1  Mad.,  99  note 
S  Mad.,  246 

See  WinrBBB— Cbiminal  Cabbb-Swbab- 
IHO  OB  Affibmatiov  ot  Witvbbsbb. 

C18  W.  B,  Or.,  17 

— ^Administration  of,  by  arbitrators. 
See  Afpbllatb  Covbt— Objbctionb  tabbb 

BOB    BIBBT    TIHB    OH    AFPBAL— SPBCOLAL 

Casbb— AwABD  .    I.  Ii.  B,  1  AIL,  586 

See  ABBITBATION— AWABDB— Validitt  OB 
AWABDB  AND  GBOrKD  BOB  BBTTIKO 
THBH  ABIDB  .    f,  I«.  B«,  1  All.,  586 

—  Agpreement  to  take— 


See    COMFBOIQSB—COHFBOMIBB  OP  SUITB 
TTHDEB  ClTIL  PBOOBDUBB  CODB. 

[4  Mad«,  422 

4  Mad.,  Ap.,  8 

L  Ii.  B.,  12  Mad.,  488 

I.  Ii.  B.,  14  AU.,  141 


-  Power  to  administer— 

See  MUKBIP.,  JUBISDIOTION  OP. 

[L  Ii.  B.,  11  Mad.,  876 

'  Power     io       ad* 


minister  oaih—Afit  X  of  1861 -^Mad,  Rege,  III 
of  1832,  e.  6,  and  VI  of  1816,^  e.  J37.— Since  the  repeal 
of  8.  27  of  Madras  Begolatioa  VX  of  :i816  and  s.  6  of 
Madras  Regulation  III  of  1802  by  Act  X  oi  1861,  the 
Court  has  no  lon^r  the  power  of  settling  cases  by 
<'oath."  ANOimous  .     4  Mad.,  Ax>.,  8 

Non'judicial  pro^ 


eeeding — Charge  of  giving  f  alee  evidence  on, — In  a 
non-jndicial  proceeding,  the  object  of  which  is  to  die- 
cover  the  writer  of  a  scandalous  petition,  it  is  not 
competent  for  the  Magistrate  conducting  the  proceed- 
ing to  administer  an  oath.  The  High  Court  reversed  a 
conviction  for  giving  false  evidence  where  anoatb  was 
administered  under  the  above  circumstances.  Bbg.  v. 
JiBHAi  Vaja        ....      11  Bom.,  11 


OATHS  AOT  (VI  OF  1872). 

Omission  to  take  oath  or  taking 


it  irregularly.—- Under  Act  VI  of  1872,  s.  5,  the 
omisnoo  to  take  any  oath,  or  any  irregularity  in  the 
form  in  which  it  is  administered,  does  not  invalidate 
the  proceedings.    Qubbv  v.  Tabinbb  Chubn  Bobb 

[21 W.  B.,  Or..  81 


OATHS  AOT  (X  OF  1678). 
s.  5. 

Sfe  Falbb  Eyidbnob— Gekbbal  Cabbb. 

[I.  Ii.  B.,  16  Mad.,  421 
I.  Ii.  B.,  27  Oala,  455 


s.  6. 


1. 


See  Falbb  Etidbvcb— Geitbbal  Cabbb. 

[I.  Ii.  B,  19  Oalo..  855 

and     8.     IS'-WiCneee^ 


Omittion  to  take  evidence  on  oath  or  affirmation* 
— S.  6  of  the  Oaths  Act  (X  of  187»  imperatively  re- 
quires that  no  person  shall  testify  as  a  witness  except 
on  oath  or  affirmation  ;  and  notwithstanding  s.  13  of 
the  same  Act,  the  evidence  of  a  child  of  eight  or  nine 
years  of  age  is  inadmissible  if  it  has  been  ad- 
visedly receded  without  any  oath  or  affirmation. 
Queen  v.  Sewa  Bhogta,  14  B,  L,  R»,  294,  dissented 
from.  The  nature  of  judicial  oaths  and  affirmations 
and  the  history  of  Indian  legislation  on  the  subject 
discussed.    Qubbv-Ehpbbbb  v,  Mabu 

[L  Ii.  B,  10  AIL,  207 


a 


Omieeion  io  take 


evidence  on  oath  or  affirmation— Evidence  Act  (I  of 
1872),  8,  llS—Competencg  of  pereone  of  tender 
geare* — The  competency  of  a  person  to  testify 
as  a  witness  is  a  condition  precedent  to  the  ad- 
ministration to  him  of  an  oath  or  affirmation,  and 
ii  a  question  distinct  from  that  of  his  credibility 
when  he  has  been  sworn  or  has  affirmed.  In 
determining  the  question  of  competency,  the 
Court,  under  s.  118  of  the  Evidence  Act,  has  not 
to  enter  into  inquiries  as  to  the  witness's  reli- 
gious belief,  or  as  to  his  knowledge  of  the  conse- 
quences of  falsehood  in  this  world  or  the  next. 
It  has  to  ascertaia,  in  the  best  way  it  can,  whe- 
ther, from  the  ext^t  of  his  intellectual  capacity 
and  understanding,  he  is  able  to  give  a  rational 
account  of  what  he  has  seen  or  heard  or  done  on 
a  particular  occasion.  If  a  person  of  tender 
years  or  of  very  advanced  age  can  satisfy  these 
requirements,  his  competency  as  a  witness  is 
established.  Having  regard  to  the  language  of 
the  Oaths  Act  (X  of  1878),  a  Court  has  no  option, 
when  once  it  has  elected  to  take  the  statements  of 
a  person  as  evidence,  but  to  administer  to  such 
person  either  an  oath  or  affirmation  as  the  case 
may  require.  Queen-Empreet  v.  Maru,  /.  L,  R.^ 
10  All,,  207,  referred  to.  In  a  trial  for  murder 
before  the  Court  of  Session,  one  of  the  witnesses 
was  a  boy  of  twelve  years  of  age,  and,  in  answer 
to  questions  put  by  the  Sessions  Judge,  he  said 
that  he  worshipped  Debi  and  understood  the 
diiference  between  truth  and  falsehood;  that  he 
did  not  know  what  would  be  the  consequences 
here  and  hereafter  of  telling  lies,  but  that  he 
would  tell  the  truth.  The  Sesnons  Judge  pro- 
ceeded to  record  the  boy's  statement,  but  without 
administering  to  him  any  oath  or  affirmation. 
Held  that  there  was  nothing  in  law  to  sanction 
this  procedure  on  the  part  of  the  Judge.  The 
High  Court  required  the  attendance  of  the  boy 
and  of  the  accused,  and,  having  satisfied  itself 
of  the  competency  of  the  former  to  depose  as  a 
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witness,  examined  him  as  to  ^s  account  of  what 
had  occurred.    Queek-Ehpbess  r.  Lai  Sahal 

[I.  Ii.  B.,  U  AIL,  188 

L  B.  8 — Oath  purporting  io  affect 

a  third  person-^  Revocation  of  content  to  he  hound 
hy  etatement  made  on  oath  taken  in  a  particular 
Jorm. — The  plaintiff  in  a  civil  suit  offered  to  he 
bound  b^  the  statement  which  the  defendant  might 
make  on  oath  holding  the  arm  of  his  son.  The  defen- 
dant accepted  the  proposal,  took  the  required  oath, 
and  made  a  statement  which  had  the  effect  of 
defeating  the  plaintiff's  claim.  When  the  defendant 
came  into  Court  to  take  the  oath,  the  plaintiff  attempted 
to  revoke  bis  proposal,  but  alleged  no  further  rea- 
son than  that  he  did  i:ot  understand  what  he  had 
intended,  and  did  not  think  the  defendant  would  speak 
the  truth.  Seld  that  the  form  of  oath  above  in- 
dicated ought  not,  haviog  regard  to  s.  8  of  Act  X  of 
1873,  to  have  been  administered  ;  but  as  it  had  been 
administered,  and  was  a  form  of  oath  especially 
binding  upon  Hindus,  the  btatement  made  upon 
it  should  be  sccepted.  Seld  also  that,  when  one 
party  to  a  suit  (ffers  to  be  bcund  by  the  oath  of 
the  other  party,  and  such  other  pftrty  accepts  the 
proposal,  the  party  so  offering  to  be  bound  should 
not  be  allowed  to  revoke  his  proposal  except  upon 
the  strongest  possible  grounds  proved  to  the  satis- 
&ction  of  the  Conrt  to  be  genuine  grounds  for 
revoking  the  proposal.  Lekh  Baj  Singh  Y,  JDulhma 
Kuar,  I.  L,  R.,  4  All.,  S02,  referred  to.  Bav 
Nabaht  SnrGH  r.  Babu  Singh 

(X  Ii.  B.,  18  AIL,  46 

2. -—  -  and  as.  9, 10, 11  ^JppH- 

cahility  to  criminal  proceedingt — **  Party  to  a 
judicial  proceeding  *'  doee  not  include  complainant 
ct  accused, — The  provisions  of  ss.  8-11  of  the 
Oaths  Act  (X  of  1873)  do  not  apply  to  criminal 
proceedings.  The  expression  "party  to  a  juoUcial 
proceeding"  in  s.  8  of  the  Act  does  not  include 
either  the  complainant  or  the  accused  in  a  criminal 
case.  In  the  course  of  a  trial  on  a  charge  of 
assault  the  complainant's  pleader  agreed  to  be  bound 
by  the  evidence  on  oath  of  a  material  witness,  pro- 
vided he  swore  on  the  Gita  (a  sacred  book  of  the 
Hindus).  The  witness  took  the  required  oath,  and 
stated  that  there  was  no  assault,  but  merely  a  taking 
held  of  the  hand.  The  MagistrHte  did  not  believe 
this  witness,  and  proceeded  with  the  trial  He 
convicted  the  accused  on  the  other  evidence  in  the 
case,  and  sentenced  him  to  a  fine  of  R25.  Meld 
that  the  Magisti-ate  was  not  bound  to  decide  the 
case  on  the  evidence  of  the  witness  who  swore  the 
special  oath.  Qubbv-Ehfbsbs  o.  Mubasji  Goeul- 
dab  .1.  I<.B.9 13  Bom.9  889 


B8.8-12. 


See  Afpbal — Abbtfbation. 

[I.  Ii.  B.,  4  AIL,  888 

See     AbBITBATION — BbYOOATIOH     OB,     OB 
WiTHDBAWAL  BBOX,  ABBITBATION. 

[I.  X..  B.,  4  AIL,  802 
—  8.  9. 

See  Bb    JirDiCATA~Ai>JTn>ioATioKa. 

[I.  X-  B.,  6  MacU,  869 
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1* Coneeni  hy  guardian  of  a 

minor  defendant  to  accept  the  oath  of  the  plaintiff, 
— It  was  agreed  by  the  defendants  who  were  majon^ 
and  by  the  father  and  guardian  of  a  minor  defea- 
dant  on  his  behalf,  that  one  of  the  issues  in  a  salt 
should  be  determined  under  the  Oaths  Act,  s.  9, 
by  the  oath  of  the  plaintiff.  The  oath  was  taken* 
and  a  decree  was  passed  accordingly.  Held  that 
the  minor  defendant  was  bound  by  the  consent 
of  his  guardian  since  there  was  no  evidence  o 
fraud  or  gross  negligence  on  the  part  of  the 
latter,  although  the  Court  had  not  sancticRied 
the  agreement  under  s.  402,  Civil  Procedure  Code. 
Chbkgalbbddi  v.  Vbneatabbddi 

[X  Xi.  B.,  12  Mad.,  488 

See  Akutsa  Challak  v.  Mitbugappa 

[X  Xi.  B.,  12  Mad.,  608 


a. 


Civil  Procedure  Code  fAct 


XJV  of  1882),  a.  462-^Offer  hy  guardian  of  min*>r 
detfendant  to  he  hound  hy  oath  of  plaintiff.^The 
offer  of  the  guardian  of  a  minor  defendant  on  behalf 
of  the  minor  to  abide  by  the  deposition  to  be  given  by 
a  plaintiff  on  oath  taken  in  a  particular  form  under  the 
Indian  Oaths  Act  stands  on  a  very  different  gronnd 
from  an  agreement  or  compromise  contemplated  by 
s.  4f62  of  the  Civil  Procedure  Code.  In  such  a  case 
the  minor  is  bound  by  the  consent  of  hia  guardian, 
although  g^ven  without  the  leave  of  the  Court,  pro- 
vided that  there  is  no  fraud  or  gross  negligence  on 
the  part  of  the  guardian.  Cheng alreddi  ▼.  Veu' 
katareddi,  L.  L,  JZ.,  12  Mad,^  483,  approved 
of.    Sheo  Nath  .^f aban  r.  SucH  Lal  Singh 

[L  Ii.  B.,  87  Gala,  889 
4  C.  W.  M".,  387 


8. 


Vakil,     authority   of,    io 


hind  client — Pleader — Agent  holding  a  potoer^qf' 
attorney  authorizing  him  to  act  and  appear  for  a 
party  to  a  euit, — ^An  agent,  holding  a  power-of -attor- 
ney authorizing  him  to  act  and  appear  for  a  party  to  a 
suit,  cannot  bring  the  suit  to  a  close  by  offering  to  be 
bound  by  the  oath  of  the  opposite  piurty  in  a  parti- 
cular form.  Nor  can  a  pleader  so  bind  his  dient. 
Under  the  Indian  Oaths  Act  (X  of  1878),  no  person 
but  the  party  himself  can  make  .such  an  offer  as 
is  contemplated  in  s.  6.  Sadabhiv  Bataji  «. 
Mabttii  Yfthal  .         .    I.  Ij.  Bt  14  Bom.,  466 

Offer  hy  one  ptfrty  to  he  hound 


hy  oath  of  other  party  if  taken  in  a  certain  form 
— Acceptance' of  the  offer — Subsequent  retractatiom 
of  <A«  offer,— The  plaintiff  offered  under  s.  9  of  the 
In^n  Oaths  Act  (X  of  1878)  to  be  bound  by  the 
oath  or  affirmation  of  the  defendant  in  a  prescribed 
form  upon  a  certain  point.  The  defendant  accepted 
the  offer  and  took  the  oath.  Held  that  the  plain* 
tiff  could  not  retract  his  offer  to  be  bound  by  the 
oath.    Abaji  C.Bala     .     I.  Ii.  B.»  82  Bom.*  881 

6.  and    ss.    10  and    U— 

Offer  hy  party  to  he  hound— Conclusive  proof  of 
the  matter  stated. — Defendant  in  a  suit,  before  trials 
filed  a  petition  under  s.  9  of  the  Indian  Oaths  Act, 
1878,  to  the  effect  that,  if  the  pUintiff  should  make 
an  oath  according  to  law  regarding  certain  fact^ 
''this  defendant  will  forfdt  his  right  of  conteating 
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tlu£*8Qit."  He  subsequently  desiidd  to  withdraw  the 
petiticm  on  insufficient  grounds^  but  the  plaintiff  took 
the  oaih,  and  on  the  strength  thereof  all  the  issues 
were  decided,  and  a  decree  passed,  in  plaintiff's 
favour.  The  suit  was,  however,  remanded,  on 
appeal,  for  disposal  after  recording  evidence  on  both 
sides.  On  appeal  by  plaintiff  against  this  order  of 
remand, — Held  (1 )  that  there  is  nothing  in  ss.  9  to  11 
of  the  Indian  Oatbs  Act,  1873,  which  allows  a  party 
who  has  agreed  to  the  administration  of  an  oath 
under  those  sections  to  retract  after  the  opponent  has 
a  ccepted  the  proposal ;  (2)  thatithe  Act  gives  the  Court 
a  discretion  to  administer  the  oath  or  not,  and  though 
it  should  not  administer  it  if  good  grounds  be  shown 
for  retracting,  it  is  justified  in  so  doing,  notwithstand- 
ing the  retractation  if  the  grounds  are  frivolous  ;  (3) 
that  if  **  the  matter  stated,"  as  referred  to  in  s.  11  of 
the  Act,  affords  sufficient  material  for  the  decision 
of  the  suit,  a  decree  may  be  passed  on  the  facts 
so  proved.  But  if  the  '  facts  so  proved  are 
not  sufficient  for  the  decision  of  the  case, 
such  further  facts  as  are  necessary  should  be  proved 
by  evidence  adduced  on  both  sides.  The  Act  pro- 
vides, not  for  the  adjustment  of  a  suit  in  an  arbitrary 
way.  but  merely  for  the  conclusive  proof  of  facts ; 
such  facts,  if  not  sufficient  for  the  decision  of  the 
suit,  should  be  supplemented  by  facts  duly  proved  by  ^ 
evidence;  and  (4)  that  the  facts  proved  by  the 
special  oath  are  conclusively  proved,  and  any  further 
evidence  that  may  be  taken  should  be  limited  to 
matters  not  proved  by  the  oath.  Thoyi  Ahmal  v, 
SirBBABOTA  MiTDALi      .    L  L.  B.,  22  Mad.,  234 

SB.  10,  11 — Referee's  depositions  in- 


8.  U. 


1. 


See  Bb8  Jtjdioata— Adjudioations. 

[L  X..  B.,  6  Mad.,  259 

Agreement  to  be  hound  hy 


oath — Judgment  on  such  agreement — Mad,  Reg, 
III  of  1^06,  *.'  6.— The  mere  agreement  of  one 
of  the  parties  to  a  judicial  proceeding  to  be  bound 
by  the  oath  of  the  other  is  in  itself  no  adjustment 
of  the  suit.  If  the  matter  stated  in  the  agreement 
is  sufficient  as  the  grounds  of  a  decision,  a  judg- 
ment may  be  passed,  for  then  it  would  be  conclu- 
sive evidence  under  the  Oaths  Act.  The  ^Ufference 
between  Begulation  III  of  1802,  s.  6,  and  the 
Indian  Oaths  Act,  1878,  s.  11,  discussed.  Yastj- 
j)ByA  SHAKBoe  V.  Nasaina  Fax 

[L  Ii.  B.,  2  Mad.,  866 


adequate  for  decision  of  question  referred — 
Appeal  after  death  of  referee — Practice. — Where  a 
case  had  been  decided  under  the  provisions  of  ss.  10 
and  11  of  the  Oaths  Act  (X  of  1873)  with  reference 
to  the  depositions  of  a  person  appointed  by  agreement 
of  the  pujties  as  referee,  and  where,  after  the  death 
of  the  referee,  on  an  app^  being  pref orred  against 
the  decree  so  based  upon  those  depositions,  it  was 
found  that  the  said  depositions  did  not  fully  cover  the 
questions  in  issue  between  the  parbiee, — Meld  that 
the  case  should  be  remanded  to  the  lower  Court 
for  disposal  according  to  the  usxial  procedure.  Maha- 
BIB  Pbasa]>  Misb  r.  Mahadro  LXat.Misb 

[L  X..  B.,  18  AIL,  886 
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2.  ' Agreement   to  be  bound  by 

oath  of  a  particular  person — Discretion  of  Court. 
—The  Oaths  Act  rX  of  1873)  does  not  constrain  a 
Court  to  pass  a  decision  in  favour  of  a  particular 
party.  If  a  party  to  a  suit  says  he  wih  be  bound 
y  the  oath  of  a  particular  person,  s.  11  of  the 
Act  only  means  that  pro  tanto  he  will  be  bound, 
t.«.,  so  far  as  the  matter  of  that  evidence  is  con- 
cerned, and  that  evidence  will  be  conclusive  as  to 
its  truth  as  against  him  throughoat  the  whole  of 
the  litigation.  But  it  in  no  way  compels  the  Court 
trying  the  case  to  accept  it  as  conclusive  yasw 
devar  Shanbog  v.  Naraina  Pai,  2.  L,  R.,  2  Mad,, 
856,  approved.    Mtthaiocad  Zahitb  p.  Chesa  Lal 

[I.  1m.  B.,  14  AH.,  141 

8. 


and  B.  8 — Defendant  eX' 

amined  in  usual  form, — S.  11  of  the  Oaths  Act 
^X  of  1873)  is  not  applicable  to  the  evidence  of  a 
defendant  who  has  been  examined  uncier  the  usual 
form  of  oath,  and  not  under  any  oath  or  form  of 
affirmation  under  s.  8.  Sbbehkitnt  Ram  Totadab  r. 
Bah  Eishbn  Sen  .         .       .      22  W.  B.,  887 


1. 


B.  lS^.—Refueal    to    take    the 


oath — Presumption. — Where  the  Lower  Appellate 
Court,  at  the  instance  of  the  defendant,  called 
upon  the  plaintiff  to  swear  on  the  Koran  that  the 
defendant's  case  was  false,  which  the  plaintiff  refused 
to  do, — Held  that  the  lower  Appellate  Court  was  jus- 
tified in  raisin  ar  a  presumption,  from  the  plaintiff's 
refustJ,  that  his  case  was  false,  the  Court  having 
power  to  act  as  it  did  under  the  provisions  of  Act  X 
of  1873.    Ibbbn  Mbah  r.  Ealabam  CnrKDEB  Naw 

£2  O.  L.  B.,  476 

2. Refusal  to  take  an  oath 

— Effect  of  such  refusal — Estoppel— Evidence.— 
The  plaintiff  sued  to  reco 'er  certain  land  from  eight 
defendants,  alleging  it  to  be  his  exclusive  property. 
One  of  the  defendants  pleaded  that  he  was  a  co  owner 
with  the  plaintiff,  who  had  hitherto  paid  him  his 
share  of  the  rent.  In  the  course  of  the  case  he 
offered  to  withdraw  his  opposition  to  the  plaintiff's 
claim  if  the  plaintiff  would  swear  a  binding  oath  that 
his  (the  defendant's)  allegations  were  false,  and  that 
the  plaintiff  had  held  exclusive  possession  of  the 
propeHy.  The  plaintiff  refused  to  take  the  proposed 
oath.  The  Court,  however,  attached  no  importance  to 
the  refusal,  and  on  the  evidence  passed  a  decree  for  the 
plaintiff.  The  defendant  appealed*  and  in  the  Appel- 
late Court  the  plaintiff's  son,  on  behalf  of  his  father, . 
refused  the  oath,  while  on  the  other  hand  the  defen- 
dant said  he  was  williuL'-,  if  required,  to  swear  to  the 
truth  of  his  case.  The  Judfre  was  of  opinion  that  the 
plaintiff's  refusal  to  take  the  proposed  oath  and  the 
defendant's  readiness  to  take  it  was,  under  the  cir* 
cumstances  of  the  case,  conclusive,  and,  disregarding 
the  recorded  evidence,  he  reversed  the  decree  of  the 
lower  Court,  and  allowed  the  defendant's  clsim.  Reld 
(reversinjr  the  appellate  decree  and  restoring  the  decree 
of  the  lower  Court)  that  the  Appellate  Court  was  wrong 
in  deciding  the  case  on  the  ground  of  the  plaintiffs 
refusal  to  take  the  proposed  oath.  That  refusal  did 
not  conclusively  prove  the  falsity  of  the  plaintifPs 
claim.   It  was  merely  a  piece  of  conduct  which  was 


(    6807    ) 


DIOKST  OF  CASES. 


(    6808    ) 


OATHS  ACT  (X.  OF  187a)~eoii^'i»tf0<;. 

evidence  to  be  considered  in  the  case  together  with 
the  other  evidence.  In  this  case  there  was  abundant 
other  e\  idence,  all  of  which  was  in  &vour  of  the 
plaintiff,  and  his  refusal  to  take  the  oath  did  not 
necessarily  constitute  a  sufficient  reason  to  set  aside  that 
evidence.  A  party  who  makes  an  oa:h  as  prescribed 
by  his  adversary  confers  by  so  doing  on  his  statement 
the  character  of  conclusive  proof,  but  his  mere  refusal 
to  make  the  oath  does  not,  under  the  terms  of  the  Oaths 
Act  (X  of  1>78),  justify  any  legal  presumption  against 
him.  Such  refusal  is  to  be  considered  merely  as  a 
piece  of  conduct  to  be  considered  along  with  the  other 
evidence.    CBiVTAViAS  Bhat  v,  Shuikiyas  Bhat 

[I.  L.  B.,  22  Bom.,  680 

B.  18. 

See  Abbiteatiow— Awards— Vaiiditt  ov 
Awards  aitd  Gbouitds    fob  sBTrnra 

THBM  A8IDB       .     I.  Ii.  B.,  1  All.,  685 

^?^.Fa£8B  Etidbkcb— GiiysBAL  Casbs 

[I.  Ii.  B,  19  Calc,  856 

Omitfion  to  take  evidence  on 


1. 


oath  or  affirmation, — The  word  "  omission  "  in  s.  13 
of  Act  X  of  1873  includes  any  omission,  and  is  not 
limited  to  accidental  or  negligent  omissions.  Jack- 
son, J„  dissented.    QrBBK  r.  Sbwa  Bhoota 

|14  B.  Ii.  B.  F.  B.,  284 :  28  W.  B.,  Or.,  12 


a 


Omiseion  to   take  evidence 


on  oath  or  affirmation,--^,  18  of  Act  X  of  1873 
does  not  render  the  evidence  of  a  child  of  nine  years  of 
aee  inadmissible,  if  the  evidence  has  been  advisedly, 
and  not  by  an  omissiou,  recorded  without  any  oath  or 
affirmation.    QtiBBN  r.  Ahttbto  Chttokbbbutty 

|14  B.  Ii.  B.,  295  note :  22  W.  B.,  Cr.,  1 


8. 


Compettmt  witnets,  -  The  ac- 


cused was  charged  with  throwing  B  and  C  down 
a  well.  She  was  charged  with  the  murder  of  B  under 
s.  812  of  the  Penal  Code,  and  on  that  charts e  she  was 
tried  and  acquitted.  Thereupon  the  Joint  Magistrate, 
without  holding  any  further  preliminary  inquiry,  com- 
mitted her  on  a  charge,  under  s.  307,  of  attempiuir  to 
murder  C.  The  only  eye-witness  of  the  offence,  accor- 
ding to  the  Sessions  .ludae,  was  a  child,  and  as  she 
did  not  understand  the  nature  of  an  oath  or  solemn 
affirmation,  her  evidence  was  taken  on  simple  affirm- 
Htion.  The  jury  found  the  prisoner  guilty,  and 
she  was  sentenced  to  ten  years'  transportation.  Keld 
that  the  omission  to  administer  either  an  oath  or 
solemn  affirmation,  although  knowini?ly  made,  did 
not  render  the  child's  evidence  inadmissible.  Qtjbbn 
V.  ITWABTA  .  14  B.  Ii.  B.,  54 :  22  W.  B.,  Or.,  14 


4. -—    Omienon  to  swear  jvry  in 

seeeiong  caee,— Queere—lt  the  jury  in  a  sessions  case 
are  not  sworn,  whether  the  omission  is  one  which  would 
be  covered  by  s.  13  of  the  Oaths  Act,  1873.  Qubbk 
V.  Bamsodoy  Chuckbbbutty 

[20  W.  B.,  Or.,  19 


5, OmitMton    to    administer 

an  oath  or  affirmation--  Witnete,  Competency  of 
^  Child,  Evidence  of,— At  a  trial  on  a  charge  of 
murder  one  of  the  witnesses  for  the  prosecution 
was  a  k'irl  about  ten  years  old.  The  Sessions  Judge 
allowed  her  to  be   ezammed  without  admmiatering 


OATHS  AOT  (X  OS*  iBlSy-^oncludsd. 

any  oath  or  affirmation,  as  it  was  found  that  sbe  did 
not  understand  the  nature  o'  either.    The  prisoner'^ 
counsel  objected  to  the  admissibility  of  herstatementSy 
but  the  objection  was  overruled,  and  the  piiaoner  was 
convicted  of  murder  and  sentenced  to  death.     JSTeld 
per  Jabdihb,  J,,  that  the  trirPs  evidence  was  admia- 
sible.    The  "  omission  'I  referred  to  m  s.  13  of  the 
Indian  Oaths  Act  (X  of  1878)  includes  any  kind  of 
omission,  and  is  not  restricted  to  accidental  or  n^^ii* 
gent  omissions.     Qmeen  v.  A^toa  Bhoota,  14  B.  i.  JK., 
294: 23  W,  B.,  Cr ,  1,  approved ;  and  Queen'Smprwss 
V.   Jfartf,  I,  L.  B.,  10  All.,  207,  dissented  from. 
Qvbbn-EhpbbssIv.  Shava  L  Ij.  B.,  16  Bom.,  90&- 

e.   —      —   and  8. 6— .Ba:cii»t»fl<foi»  «# 

witnest  of  a  ehild  of  tendc    yeare—InleuiioMal 

omiMsion  to   administer  affirmation Achild,a9ed 

about  six  years,  was  called  as  a  witness  In  a  Sessions- 
Court.    The  Judue  satisfied  himself  of  his  intellectoal 
capacity  to  give  evidence,  but  intentionally  omitted  to- 
administer  an  sffirmation  on  the  ground  that  he  was  of 
too  tender  years  to  render  any  attempt  to  bind  hia. 
conscience   expedient  or  practically  operative.     The 
Judge  (fid  not  examine  the  child  for  the  purpose  of 
flicitiag  whether  he  knew  it  was  wrong  not  to  tell  the 
trulli,  or  whether  he  knew  the   (tifference  between 
right  and  wrong,  but  he  told  him  to  tell  the  truth  and 
permitted  him  to  be  examined  as  a  witness.      Held 

that  the  child  should  have  been  affirmed.      Qumre 

Whether  the  omission  to  affirm  the  child  having  beei^ 
intentional  on  the  part  of  the  Judge,  the  case  came 
within  the  provisions  of  Oaths  Act,  s.  13.  Qubb». 
Empbbss  V,  VntAPBBUMAi.  I.  Ij.  B,  16  Mad.,  105. 


8.14. 


t€ 


See  EviDBKOB  Act,  s.  132. 

[I.  Ii.  B.,  ISBom.,  44a 

See  Falsb  Etidbnob— Gbnbbal  Casbs. 

[L  L.  B.,  19  Oale.,  866 
I.  Ii.  B.,  19  Mad^  876^ 

See    Maoistbatb— PowEBS    OB    SCaois- 
TBATB8  .        .  L  L.  B,  16  Mad.,  421 

objbot"  held  SAOBBD. 

See  Belio-ion,  Opbbnobs  bblathto  to. 

LI.  li.  B.,  17  Oalc,  86a 


OBJECTION. 

See  Cases  T7in)BB  Afpbal  —  Objbotiovs- 

BY  BE3POin>BBT8. 

See  Cases  ubdeb  Pbivt  Cottnoil,  Pbao- 
TioB  OP  -  Pbaotioe  as  TO  Objbctioks. 

See  Cases  ttbdeb  Rbuabd  —  Objbotiovb 
to  Futdivgb  on  Bbkand. 

taken  for  first  time  on  appeal. 

See  Cases  itndbb  Appbuatb   Coitbt 

ObJEOTIOBB  TAXEB  bob    PIB8T  TIXB  OK 

Appbal. 


(    6309     ) 


DIQBST  OF  CASKS. 


(    6810    ) 


OBJ]CCnON--eoiic/wf#i. 

See  Cases  xnn>BB  JuBiSDionoK—QuBS- 

TIOK  OV  JiTBIBDIOTION. 

See  Cases  under  Pbitt  Covnoil.i  Pbao 
TiCB  OP— Pbaotioe  as  TO  Objeotiovs. 

See  Cases  fkdeb  SPBOUii  ob  SECOin>  Ap- 
peal—Pbooebubb  IK  Special  Appeal. 


OBJECTS  AHD  BEA80NS  FOB  ACT. 

See  Statotes,  Constbuotioit  op. 

[11  Moore*B  I.  A.,  561 

I.  L.  B.,  8  Bom.,  241 

I.  Ja.  B.,  14  Calo.,  145 

I.  li.  B.,  19  Calo.,  544 

I.  li.  B.,  21  Caic,  782 

I.  L.  B.,  22  Calo.,  788 

I..  B.,  22  L  A.,  107 


OBaCEJSTE  FUBIiICATIOir. 


1. 


**  Obscene,*'  Meaning  of  the 


'word— Penal  Code  (Act  XLVoflSSO),  tt  292 and 
S^3.— In  interpreting  the  word  **  obscene  "  in  ss.  292 
and  293  of  the  Penal  Code,  the  Courts  may  rightly 
follow.  £esf.  V.  BickliH,  L.  i2.,  5  Q.  B.,  360,  where 
Lord  CoCKBUBN,  C.J.,  says :  '*  I  think  the  test  of 
obscenity  is  this,  whether  the  tendency  of  the  matter 
charged  as  obscene  is  to  deprive  and  corrupt  those 
whose  minds  are  open  to  such  immornl  influences,  and 
into  whose  hands  a  publication  of  thin  sort  may  fall." 
Whether  a  publication  is  obscene,  is  a  question  of  fact. 
Qtteen-Empbess  v.  Pabashbah  Yeshwant 

[I.  li.  B..  20  Bom.,  198 


2. 


DeBtruotion    of    book     by 


order  of  Criminal  Comrt— Penal  Code,  *.  293'- 
Act  X  of  iS72  /Criminal  Procedure  Code),  t.  418. 
— ^A  boolE  may  be  obscene,  within  the  meaning  of  the 
Penal  Code,  although  it  contains  but  a  single  obscene 
passage.  The  defence  to  a  charge  of  selling  and 
distributing  certain  obscene  books  was  that  they  were 
sold  and  distributed  in  good  faith  in  prosecution  of  a 
religious  controversy.  Held  that  the  ezcesslYe  ob- 
scenity of  such  books  took  away  the  protection  which 
their  controversial  nature  might  otheiwise  have 
afforded  them.  Also  that  the  intention  of  the 
seller  and  distributor  must  be  gathered  from  the 
character  of  the  matter  contained  in  such  books.  As 
he  had  chosen  to  sell  and  distribute  what  wras  obscene, 
it  must  be  presumed  that  he  intended  the  natural 
consequences  of  his  act,  namely,  corruption  of  the 
minds  and  prejudice  of  the  morals  of  the  public.  It 
was  not  sufficient  for  him  to  say  that  his  intentions 
were  good.  It  was  his  public  act  that  must  be  the 
test  of  his  intentions ;  and  having  done  an  unlawful 
act,  it  was  no  answer  to  say  that  hethoaght  it  lawful. 
Queen  ▼.  ffickfin,  Z.  J2.,  3  Q.  5..  360,  and  Steele  v. 
Brannan,  L.  B.,  7  C,  P..  261,  followed.  At  the  con- 
clusion of  the  trial  of  a  person  for  the  sale  and  distri- 
bution of  obscene  books,  the  Court  trying  him 
ordered  the  destruction  of  certain  copies  of  such  books, 
voluntarily  surrendered  by  him,  under  s.  418  of  the 
Criminal  Procedure  Code.    Held  that  such  Court  was 


OBSCBNS  TUBlACATlO-Br-^onelmded. 

not  empowered  by  that  section   to  make  such  an* 
order.    Expbess  op  India  v,  Indabmak 

[I.  X..  B..  8  AU.,  887 

OBSTBUCTIOir. 


—  Bemoval  of — 

See  Cases  uitdeb  Nuisavob. 


to  flow  of  "water. 


See   Injunotion  —  Special   Cases  —  Ob» 

STBirCnON    OB    IVJITBT    TO    BlGHTS    OV 

Pbopebtt — Wateb. 

See  Limitation  Act,  1877,  s.  26  (1871, 
s.  27)     .         .    L  Ii.  B.,  1  Mad.,  885- 

See  Cases  undeb    Pbesobiptiok— ^Easb- 
XENTS— Bights  op  Wateb. 

See   Cases   undeb   Bight   to   use    op- 
Watbb. 


to  navigation. 


See  Nuisance — ^Public  Nuisance  itndeb 

Penal  Code   .  I.  L.  B.,  14  Calo.,  656 

[L  X..  B..  20  Gala,  665 

Be»ff,  Act  V  of  1864, 


— To  render  a  person  liable  to  punishment  under  s.  16- 
Bengal  Act  V  of  1864,  for  obstructing  the  line  of 
navigation  of  a  Government  canal,  it  must  be  shown 
that  he  wilfully  obstructed  the  navigation.  Queen 
f>.  Kabil  Manji     .  2  B.  L.  R,  A.  C,  28 


S.  C.  Queen  «.  Kaul  . 


U  W.  R,  Or.,  18 


to  rights  of  property. 

See  Injunction — Special  Cases  —  Ob- 
stuction  ob  Injuby  to  Bights  op 
Pbopebtt. 

See  Cases  undeb  Bight  op  SuIt—Injubt 
TO  Snjotxent  op  Pbopebtt. 


to  road  or  public  way. 


See  Bengal  Municipal  Act,  1884,  s.  217. 

[Lli.  K.,  17  Calo.,  684 

See  Cases  undeb  Jubisdiotion  op  Ciyil 
CouBT  —  Public    Wats,   Obstbuotion 

OP. 

See  Madbas  Police  Act,  1859,  s.  48. 

[I.  li.  B.,  4  Mad.,  285 

See  Madbas  Police  Act,  1888,  s.  71. 

[I.  li.  B.,  14  Mad.,  223 

See  Magibtbate— Genebal  Jubisdiotion 

[I.  Ii.  B«  15  Mad.,  8a 

See  Penal  Code,  s.  283. 

[L'li.  B.,  4  Mad.,  285 
I.  Ii.  B.,  25  Calc,  275 

See  Cases  undeb  Bight  op  Suit— Ob- 
stbuotion to  Publio  Highway. 
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DIGEST  OF  CA8BS. 


(    6312    ) 


OCCUPANCY. 

See  Bight  op  OcouPAiroT. 

OCCITFIEE.8  AND  OWISTESBS. 

I*iiie  imposed  on— 


Sef  Bengal  Mitvicipal  Act,  1864,  B.  67. 

[8  B.  Ij.  R.,  Ap.,  9 

8  W.  B.,  Cto  88,  67 

8  W.  K.,  Cr.,  46 

OFFENCE. 
by  alien  in  Foreign  State. 


See  JiTRiaDiCTioir  op  Criminaij  Cottbt  - 
Natiyb  Indian  Subjeotb. 

[L  Ii.  B.,  16  Bom.,  178 

—  during  journey. 
See  JnuBDionoN  op  Cbiminal  Couxt  - 

OPPBNCEB  COHHn^SD  cubing  JOtTBNBT. 


—  in  contempt  of  Court. 

See  Cases  undbb  Contskpt  op  Covbt. 

See  Cases  ttndeb  Cbiscinax  Pbocbdubb 
Codes,  b.  476  (1872,  s.  471). 

See  Cases  itndbb  Cbiminal  Pbocbdube 
Codes,  b.  487  (1872,  s.  473). 

—  8x>eciflcationof — 

See     Wabbant     op  Abbest— Cbiminal 
Cases  .    6  B.  L.  R.,  Ap.,  128 


OFFENCE    BEFORE      PENAIj 
CAME  INTO  OFEBATIOIC. 


CODE 


1. Murder— 5«i^^.  Seq.  IV  of  1797 

^Act  XVII  of  1862- General  Clause*  ContoUda- 
Hon  Aet  (I  oflSBS),  #  6  -Repeal  of  statute,  Sfect 
of—Ripht  of  defence  to  High  Court,— Up  to  the  Ist 
January  1862,  a  person  committing  the  offence  of 
murder  was  liable  to  trial  and  punishment  under  the 
Begulations.  By  Act  XVII  of  1862  the  Begula- 
tions  preicribing  punishments  for  offences  were 
repealed  "  except  as  to  any  offence  committed  before 
the  1st  January  1862."  By  the  same  Act  it  was 
declared  that  no  person  who  should  claim  the  same 
should  be  deprived  of  any  right  of  appeal  or  refer^ 
«nce  which  he  would  have  enjoyed  under  such  Regu- 
lations. By  s.  6  of  Act  I  of  1868,  the  repeal  of 
an  Act  does  not  affect  anything  done,  or  any  offence 
committed,  or  any  fine  or  penalty  incurred  before  the 
repealing  Act  shall  have  come  into  operation.  Under 
the  provisions  of  this  section,  the  repeal  of  Act  XYII 
of  1862  by  Act  VIII  of  1868  and  Act  X  of  1872 
4id  not,  in  respect  of  offences  committed  before  the 
1st  January  1862,  affect  the  penalties  prescribed  by 
such  Begulations,  nor  were  any  of  the  Begulations 
prescribing  punishments  for  offences,  which  were  in 
force  before  the  passing  of  Act  XVII  of  1862, 
repealed  in  respect  of  offences  committed  before  the 
1st  January  1862,  prior  to  the  passing  of  Act  I  of 
1868.  ffeld  accordingly,  where  a  person  committed 
murder  in  the  year  1855,  that  such  person  was 
punishable  under  the  Begulations.    Held  t^wo  ihat, 


OFFENCE     BEFOBE     FENAIi 
CAME  INTO  OTERATlOTSf-^onclrndsd. 

inasmuch  as  such  right  as  the  right  of  reference 
given  by  s.  8  of  Be^nlation  IV  of  1797  accrues 
on  conviction,  and  therefore  in  the  present  case  had 
not  accrued  before  Act  XVII  of  1862  was  repealed, 
it  is  doubtful  whether  a  person  convicted  of  morder 
committed  before  the  lit  January  1862  has  such 
right.    EMFBE3S  OP  India  v,  Multta 

[L  Ii.  B.,  1  Aa,  689 


2. 


Beng.  Beg,  IV  of 


1797 -Act  XVII  of  1862 -General  Clauses  Cow 
solidation  Act  (I  of  1863 J t  s.  6 — Repeal  of  siatmie. 
Effect  of, — The  priaouer  was  found  jruilty  and  sen- 
tenced under  Bejrulation  IV  of  1797  to  transportatioa 
for  life,  for  a  murder  committed  in  1861,  before  the 
Penal  Code  came  into  operation,  and  the  case  was  sent 
up  to  the  Hitzh  Court  to  confirm  the  sentence.  Regu- 
lation IV  of  1797  was  repealed  by  Act  XVIIof  1862, 
and  that  Act  was  wholly  repealed  by  Acts  VIII  of  1868 
and  X  of  1872.  Held,  on  reference  to  a  Full  Bench, 
that  the  conviction  was  illeftal,  s.  6  of  Act  I  of 
1868,  which  provides  that  the  repeal  of  any  Act  or 
Begulation  shall  not  affect  any  offence  committed 
before  the  repealinir  Act  shall  have  come  into  opera- 
tion, not  being  applicable.  Empress  «.  Diljoitb 
MissEB  .     I.  Ii.  B.,  a  Calc.,  226 

8. Fei*jury  or  forgery— -4  c<  I  of 

1848 — Sanction  in  ease  of  perjury  or  forgerg.  -A 
case  of  perjury  or  forgery  allesred  to  have  been  com- 
mitted in  a  case  before  a  CHvil  Court  before  January 
1st,  1862,  can  be  dealt  with  only  under  the  old  Pro- 
cedure Law  ^Act  I  of  1848),  according  to  which  the 
sanction  of  tne  Court  before  which  the  offence  was 
alleged  to  have  been  committed  was  necessary  before 
criminal  proceedings  can  be  instituted.  In  be 
Badhajeebttn  Moobtappbb 

[6  W.  B.,  Cr.,  8:1  Ind.  Jur.,  N.  8.,  87 

4, Forgery  -  Procedure  in  ease  of 

forgery , -In  a  case  of  filing  a  forged  valoilutnamah 
in  a  Civil  Court  before  January  Ist,  1862,  the  prose- 
cution can  only  proceed  in  the  ordinary  way,  i.e.,  by 
way  of  commitment  by  a  Magistrate  on  the  com- 
plaint of  the  party  ai^grieved.  Queen  «.  Enatbt 
HossEiN        •  .    6  W.  B.,  Cr.,  48 

6. Mortgage  of  property  pre- 
viously mortgaged— ^om.  Rag.  XIV  of  1827  — 
Religious  Law  of  Hindus. — Begulation  XIV  of 
1827  (Bombay),  s.  1,  cl  1,  art.  7,  and  the  Religious 
Law  of  the  Hindus,  are  not  applicable  to  the  case  of 
a  party  charged  with  mortgaging  his  house  a  second 
time  previously  to  redeeminii^  the  same  from  a  prior 
mortgagee.    Reg.  «.  Annaji  yalad  Gk>viNDBAM 

[1  Bom.,  88 

OFFENCE  ON  THE  HIGH  SEAS. 

See  Jttbibdiotion  op  Cbiminal  Cottbt— 
Genebal  Jubisdiotion. 

[8  Bom.,  Cr.,  88 
L  L.  B.,  6  Mad.,  28 

1.  TuninhmBnt— Procedure'^ 

European  British  suhjeet-'7  IVilLIV.,  and  1  Viet,, 
e.  85,  s.9^1    4*  15  Viet,  e.  19,  «.  5  -  Jurisdieiion 
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DIOBST  OF  CASES. 


(    G314    ) 


OFFENCB     ON     THE      HIOH      SEA.S 

— ootUinned* 

"-Ad  XIII  of  1855. -In  prosecuting  a  British 
«nbject  for  an  offence  committed  on  board  a  British 
fhipupon  the  biirh  seas, — Reld  (1)  {dubitante  Ph^ab, 
J.)  that  he  must  be  charjred  with  an  offence  under 
'En^'lidh  law;  (2)  that  the  punishment  must  be 
according  to  Bngli>h  law ;  ^3)  tblit  the  trial  must  be 
aocordinif  to  the  procedure  of  the  local  Court.  There- 
fore, where  a  British  subject  was  charged  before  the 
Hij^h  Court  with  havintf  committed  an  offence  under 
7  Will  IV.,  and  1  Vict.,  c.  85,  e  2,  on  board 
ft  British  ship,  upon  the  hi?h  seas,  within  the  ad- 
miralty jurisdiction  of  the  Court,  and  found  guilty 
ef  an  offence  under  14  k  15  X'ict.,  c.  19,  s.  5, 
— Held  that  the  conviction  was  (rood,  and  that 
the  prisoner  would  be  ri>;htly  punished  with  rigorous 
imprisonment,  which  is  defined  by  s.  53  of  the 
Penal  Code  to  be  equivalent  to  imprisonment  with 
hard  labour,  and  that  the  trial  had  been  rightly  pro- 
ceed^ with  under  Act  XIII  of  1865.  Qubbv  v. 
Tboicpson        •        •        •     1 B.  If.  B^  O.  Cr.,  1 

a.    — l,aw    applioable— ^a^.    80 

4*  Si  Vict,  e,  124,  #.  11— Procedure  Power  of 
JjegUlatwre.  —The  substantive  law  applicable  to  a 
Bntish-bom  subject  tried  in  the  High  (>>urt  of  Judi- 
cature at  Bombay  for  destroying  a  British  ship  on  the 
lugh  seas,  at  a  distance  of  more  than  three  miles 
from  the  shores  of  British  India,  is  the  English  law, 
«nd  not  the  Penal  Code,  notwithstanding  the  provi- 
sions of  Stat.  80  &  31  Vict.,  c.  124,  e.  11. 
The  same  substantive  law  is  applicable  to  prisoners 
who  cotispire  together  in  Bombay  to  destory  such 
ship  on  the  high  seas,  and  such  ship  is  so  destroyed  in 
oonsequence.  The  procedure  applicable  in  such  cases 
is  the  ordinary  criminal  procedure  of  the  High  Court. 
The  question  whether  the  Indian  Legislature  has 
power  to  legislate  with  reference  to  Sff enoes  com* 
adtted  on  the  high  seas  considered.  There  is  not  any 
Act  of  the  Indian  Legislature  now  in  f o^  which  pro- 
Tides  for  the  offence  of  destroying  a  ship>  when 
committed  at  a  greater  distance  than  thm  miles 
from  the  coast,  or  for  the  abetment  in  Britbh  India 
of  such  an  offence  so  committed.'  Bbg«  •.  Bsic- 
STOHB  .        •        .        •        •     7  Bom.,  Cr.,  88 

3. —  Juriediction    of 

Criminal  Courts^ Power  to  legielate  for  high  weae 
—8toU.  12  4-  18  Viet,,  e.  96,  and  23  ii-  24  Viet, 
4i,  88,' -An  offence  committed  on  the  high  seas,  but 
within  three  miles  from  the  coast  of  British  India, 
as  being  committed  within  the  territorial  limits  of 
British  India,  is  punishable  under  the  provisions  of 
the  Penal  Code.  The  ordinary  Criminal  Courts  of  the 
country  have  juriMiiction  over  such  offences  by 
virtue  of  the  Stat.  12  &  13  Vict.,  c.  96,  ssl  2 
and  3,  extended  to  India  by  Stat.  23  &  24  Vict., 
c.  88.  Semble --The  Governor  General  of  In^  in 
'Council  has  no  power  to  legislate  for  offences  com- 
mitted on  the  high  seas  outside  the  territorial  limits 
«f  British  India,  though  he  has  power  to  legislate  in 
respect  of  offences  committed  on  the  high  seas  within 
three  miles  of  its  coasts.  Meaning  and  effect  o  f  Stat 
12  Ai  13  Vict,  c.  69,  SB.  2  and  8,  considered.  Queen  v. 
Thompeon,  1  B.  L,  R.,  O.  Cr„  1,  commented  on. 
Bm.  r,  Kastta  Baxa  ,  ,  8  Bom.,  Cr.,  68 
iwh  it 


OFFBirCE     ON     THE      HIGH      SB  AS 

— concluded, 

4.    Jun'sdiefion    of 

Criminal  Court— Law  applicable  to  offence  commit' 
ted  within  three  miles  of  Qoa—Treatg  Act  (XV  of 
1880J  -  Stat.  80  ^  31  Vict.,  c.  124,  t.  11  -  Stat,  fh 
S(8B  Viet,,  c,  27 -Procedure.— The  rule  laid  down 
in  Beg.  r.  Elmetone,  7  Bom,,  Cr,,  89,  to  the  effect 
that  English  and  not  Indian  law  is  applicable  to 
offences  committed  on  the  high  seas,  is  altered  by 
Stat.  87  k  88  Vict.,  c.  27,  which  provides  that  such 
offences  shall  be  tried  and  punished  according  to  the 
local  law.  The  accused,  who  was  captain  of  a  native 
craft,  was  charged  with  having  dishonestly  sold  Us 
cargo  and  scuttled  his  ship  in  the  course  of  a  voyngc 
from  Aleppy  to  Bombay.  The  accused  was  arrested 
in  the  Batnagiri  District,  and  committed  for  trial  to 
the  Sessions  Judge  of  Batnagiri,  who  convicted  him 
under  ss.  407  and  437  of  the  Penal  Ck)de  and  sen- 
tenced him  to  five  years*  rigorous  imprisonment.  On 
appeal,  the  accused  contended  that  the  Sessions  Judge 
of  Batnagiri  had  no  jurisdiction  to  try  the  case :  1st, 
because  tiie  first  offence,  if  it  took  place  at  all,  was 
committed  within  the  territorial  waters  of  Goa/  and, 
2ndly,  because  the  offence,  if  committed  on  the  high 
seas,  could  only  be  tried  according  to  the  law  of  Eng- 
land and  not  accordiui^  to  the  Penal  Code.  Seld  (1) 
that  the  Court  at  Batnagiri  had  jurisdiction.  If  the 
offence  were  committed  within  three  miles  of  Goa,  the 
Treaty  Act  ^Y  of  i880)  between  England  and  Portn* 
gal  as  regaros  the  Goa  territory  conferred  the  right  to 
try  such  eases  in  British  India.  (2)  If  the  offence 
were  committed  beyond  the  three-mile  limit  and  on  the 
high  seai^  the  Court  had  jurisdictiQu,  and  the  Penal 
Code  applied  under  the  provisions  of  Stat.  80  k  31 
Vict.,  e.  124,  s.  11,  and  Stat.  37  Ai  38  Viot^  c.  27. 

QURBN-BUPBBBS  V.  ABDOOL  BAHIKAIT 

[L  li.  B.»  14  Bom«,  297 

5.  •  — ; Trial  of  British 

seaman  for  qfence  commttted  on  a  British  ship  on  the 
high  SMS— Procedure  at  such  trial^Merohant  Ship- 
ping  Act,  1864  (17  Sf  18  Vict,  c.  104),  s,  267-^ 
Merchant  Shipping  Act,  1855  f]S  S(  19  Vict, 
e,  91),  e.  21— Courts  (Colonial)  Jurisdiction  Act, 
1874  (87  4*  8S  Vict.,  c  27)— Jurisdiction  of  Cri^ 
minal  Court^^The  trial  of  a  British  seaman  for 
an  <^ence  committed  on  a  British  ship  on  the  high 
seas  must  be  conducted  under  the  Code  of  Criminal 
Procedure,  though  the  offence  charged  must  be  an 
offence  under  JBnglish  law.  Qtjbbit-Eicpbbbs  v.  Guv- 
Nnra  •        •        •        .      I.  L.  B.,  21  Oalo.,  782 

OFFBNOE  BJESIjATIHO  TO  DOCUMENTS, 

See    Cabbs    uvdbb    Falsb     Etidbkcb— 

Fabbioativo  F^lsb  Evidbvcb. 
See  Casbb  ukdbk  Fobobbt. 

Penal  Code,  b.  4:17— Destruction 


of  pott  ah, — ^The  tearing  up  of  a  pottah  is  destruction 
of  valuable  security  withm  the  meaning  of  s.  477  of 
the  Penal  Code.    Qubbn  v,  Nittab  Mctitdlb 

[8  W.  B..  Cr.,  88 

2. Valuable  securiig 

— Unstamped  and  inadmissible  document, — The  fact 
that  a  document  hasnotbeen]stamped,and  is  not  there- 

9  B 


(    6316    ) 


DIGEST  OV  OASBg. 


(    6S16    > 


OFFENCE      BEL  ATI  Wa      TO      DOCU- 
MENTS—^^on^ZiMitfci. 

fore  receivable  in  evidence,  doea  not  prevent  its  being  a 
"  valuable  security"  within  the  meaning  of  a.  477  of 
the  Penal  Code.    Ahokzkous     .    7  Mad.,  Ap^  28 

8.  ' — »  and     8.  428— 

Dertruetion  of  promUtory  note  -  Misehief^JuriS' 
diction  of  Setaions  Court.—P  M  was  convicted  by  a 
Magistrate  under  b.  426  of  the  Indian  Penal  ^  Code 
on  a  charge  of  mischief  by  tearing  up  a  promissory 
note  for  R20.  Held  that  the  offence  charged  fell 
under  s.  477  of  the  Penal  Code,  and  was  therefore  triable 
by  a  Sessions  Court  only.    In  rb  Madubai 

[L  X..  B.»  12  Mad.,  54 

aad  B.     96 — 


Dsitrttction  of  a  valuable  tecuritif -^Unatcunped 
document  purporting  to  hs  a  valuable  eecurity 
— Act  cautin.a  alight  *«#«».— ^>  having  had  certain 
transactions  with  B,  wrote  out  a  rough  account  show* 
ing  his  indebtedness  to  B  and  signed  the  total.  The 
paper  was  not  stamped.  B  afterwards  presented  it  ti 
A  and  demanded  payment  of  the  total  amount.  A  paid 
part  only,  and  after  an  altercation  tore  up  the  paper. 
Meld  that  the  act  of  tearing  up  the  paper  constituted 
the  offence  of  destroying  a  valuable  security,  and  the 
harm  caused  was  such  that  a  pei'son  of  ordinary  sense 
and  temper  would  complain  of  it.  Qubbh-Eiipbbss 
V.  BAHABAia  I.  Xi.  B.,  12  Mad.,  148 


6. 


8.    ATJA— Criminal 


Procedure  Code  (Act  VoflS98J,e.  222  (2J—Cri. 
minal  breach  of  trust  by  public  eervanf-^Oeneral 
fahification  of  accounts  for  a  period  extending  over 
two  years.^'Ae  alteration  in  the  law  by  s.  222  (2)  of 
the  Criminal  Procedure  Code  (Act  V  of  1898)  does 
not  apply  to  a  charge  under  s.  477A  of  the  Penal  Code 
(falsification  of  document).  It  applies  only  to  crimi- 
nal breach  of  trust  or  dishonest  misappropriation  of 
money.    Qttbbn-Eufbbss  r.  Mati  Lal  LApisi 

[I.  I<.  B.,  28  Calo.,  580 
8  C.  W.  N.,  412 

OFFENCE  UNDEB  THBEAT. 

Penal  Code,  s.  94  —Proof  requisile, — 


To  obtain  the  benefit  of  the  exception  allowed  by  s.  94 
of  the  Penal  Code,  it  must  be  shown  that  the  prisoners 
were  compelled  to  set  as  they  did  from  apprehension 
that  instant  death  would  be  the  consequence  of  a  refn« 
sal.    QoBBK  r.  SoNOO     .         .    10  W .  B.,  Cr.,  48 

OFFEB    MADE    WITHOUT    FBE- 
JTJDICB. 

See   WBITTBy  STATBMEirr. 

[12  B.  Ij.  B.,  Ap.,  19 

OFFICE. 

Intrusion  on — 

See   Cases  uvdbb   Ivjunotion — Spbcial 

CASBS  -iNrBJSIOV    ON   OVVIOB. 

.- Stdts  oonoeming — 


See  Casbs  undbs  Jubibdiotioh  o?  Cira 

CorRT— Ofeicbb,  BiaHT  TO. 
See  Casbs  FzmBB  Rioht  of  Suit — Ovnoi 

ob  RvoLUMBirr. 


OFFICER. 

acting  in  two  eapaoities. 

See  Cabbb  trmDBB  Collbotob. 

See  Magibtbatb     •  5  B. Xk  B..,  Ap.,89 

[8  B.  L.  B^  422 
24  ^W.n^Cr^l 

ajipolnted  to  oondnot  appeal. 


See  Appbal  ih  CBismiAJi  Casbs — ^Aoi^uii- 

TAL8,  APPBALS  TAOIC 

[L  Ii.  B.»  a  Calc,  27a 
—  Dismissal  of^ 


See  Bbligious  ComnnnrT. 

[L  I«.  R,  U  Bom.,  185 


liiabUity  of* 


See     COMPAJTY — WDTDIHa-     UP LlABlUTr 

OP  Ofpicbbb. 

See  QoYBBMiasT  Opfiobbs,  Aots  op. 
See  Judicial  Oppiobbb. 

—  of  Corporation  or  Company. 


See  PxtLCST — Fobk    and     Coktbitts    or 

PlAIBT — ^PlAINTIPPB. 

[I.  If.  B.,  12  Calo.,  41 
I.  li.  B.,  20  AIL,  187 

See  Plaibt^Vbbipioatiovs     and     Sio- 
vatubb  •    I.  li.  B.,  21  Calo.9  80 

[lu  B.,  20  I.  A.,  189 

See  Wbittbn  Statement. 

[L  Ii.  B.,  22  Cala,  288 

—  of  Qovernment, 


See  Collbotob    .  I.  Ij.  B..  1  BonL,  818 
See.QoYVRvuEwr  Oppiobbb,  Acts  op. 
See  Judicial  Oppiobbb. 


—  of  8ea  Customs. 

See  JuBiBDioriON     op    Ciyil    Coubt— 
Bbtbhub         •    I.  Ij.  B.9 1  MacU  88 


—  Suit  "against— 

See  Ciyil  Pboobdubb  Code,  b.  424. 

[18  C.  li.  B.,  195 
L  li.  B.»  20  Bonu,  897 
I.  Ii.  B..  24  Calo.,  684 

See  Pabtibb  — Pabtibs       to       Suits — 

QOYBBlTMBirT. 

See  Cases  ukdeb  Skall   Cause  Coubt^ 

MOPUSSIL— JUBIBDICTIOK — G  O  T  B  B  K  - 

MBiTT,  Suits  agaihst. 

See  SuBOBDiFATB    Judge,  Jubisdiotiob 

OP       .    L  Ii.  B.,  21  Bom.,  764, 778 

[L  Ii.  B.,  22  Bom^  170 


—  Suit  to  set  aside  order  of— 

See  JuBiSDionoi^r    op    Citil     Coubt— 

BbYBHUB  COUBTS — O  BD  B  B  8         OF 

Bbvbbuk  Coubt^. 


(    «1T    ) 


OIOBST  OF  CASES. 


(    0818    ) 


See  LzKiTATiov  Act,  1877>  abt.  12. 

[L  Xi.  B.,  11  Bom.,  429 

See  C18B8  VHDBB  LiMiTAnoK  AoT,  1877> 

ABT.  14. 

See  BiOHT  ov   Smr— Obdbbs,  Sttits  to 

8BT  ABIDB. 

with  head-quarters  in  Munioi- 

pality. 

See  Madbas    Distbiot     Mitkioipalitibs 
AoT,  8.  66      .  I.  Ij.  B.,  17  Mad.,  468 

with  powers  of  Civil  Court. 


See  SOBTHAL   PsBamniAHS  Sbttlbkbht 

BsaiTLATIOV. 

[I.  Ii.  B.,  18  Cala,  138 

OFFIGIAIi  ABSiaNBE. 

See  CoMPAHT— TBAir8VBB     OT     Shabbs 

AB3>  BiQHTS  OT  TsAlTBrBBBBS. 

[I.  Ij.  &,  16  Bom.,  80 

See  C08T8 — Spboial       Casbs — Ofbioial 

Abbigbbb     .  I.  Xi.  B.,  7  Bom.,  484 

'    [L'li.  B.,  14  Bom.,  189 

See  iHBOLYBirr  Aor,  s.  73. 

{L  Ju  B.,  14  Bom.,  189 

See   PABTIB8— PABTIB8        TO      Suits — 

OVBIOIAL  ABSiaKBB. 

[L  Ii.  B.,  18  Calo.,  48 
L  It.  B„  16  Bom.,  462 
L  Xi.  B.,  22  Cala,  269 

See  BjGHT  .OT  Sinr— Insolybnot. 

[L  Ii.  B.,  16  Bom.,  462 

See  BiOHT  ov  Sirrr — Opfioial  Assigbbb. 

[I.  Ii.  B.,  11  Bom.,  620 

Ii.  B.,  14  L  A.,  Ul 

See  Vabiahob  bbtvtbbb  Plbading    abd 

-    PbOOP— SfBOIAL  CA8B8— PBAUD. 

[L  Ii.  B.,  11  Bom.,  620 
Ii.  B.,  14  L  A.,  Ill 

Commission  to— 


See  Ikboltbvt  Act,  8.  19. 

[L  Ii.  B.,  8  Mad.,  79 
I.  L.  B,  18  Calo,  66 

Election  by— 

See  Insolybbot — Salbb     bob    Abbbabs 
OP  Bbbt        .   I.  Ii.  Bb,  1  Mad.,  69 

Uability  of-- 

See  CbsTS—SPBoiAL        Ca8B8— Oppioial 
,  A8BIGHBB        .  I.  Ii.  B.,  7  Bom.,  484 

Power  .of,  to  convey. 

See  Iksclybbt  Aot,  8.  7, 

[I.  I..  B.,  19  Mad.,  74 
Priority  of — 

84e  CksBS    inrDBB  Ikbolybvot- Claims 
,  OP  .Attaohing  .Cbbsitobs  abd  Offi- 
cial ASSIGBBB. 

See  Ivsolybbt  Act,  s.  7. 

[6  B,  Ii.  B.^  809 

▼OL.  17 


OFPICIAIi  AeBlOTSnSSE—roneluded. 
Bight  of— 

See  Ibsolybbot — Pbopbbtt     Aoqttibbd 
aftbb  Vbstibg  Obdbb. 

[I.  Ii.  B.,  8  Calo.,  668 

I.  Ii.'B.,'l9  Bom.,  282 

I.  Ii.  B.,  17  Mad.,  21 

L  Ii.  B.,  18  Mad.,  24 

See  Iksoiyebct— Eight      op    Opfioial 
Absigbbb  in  Suits. 

[LO  B.  I«.  B.,  Ap.,  28 

See  Casbs  ttkdbb  Ibsolybbt  Act,  s,  7. 
Validity  of  sale  as  against- 

See  Insolybbct— Salbs  fob  Abbeabs  of 

Bebt   .        .      I.  Ii.  B,  1  Mad.,  69 

'[X  Ii.  B.,  9  Calc,  866 

OFFICIAIi  IiBTTEBSL 

See  Eyidbbob  -  GBisiiBAri     Cases  -  Goy- 
BBBMBBT  Gazbttb        7  B.  L.  B.,  68 

OPFICIAIi  TBTJSTEE. 

See  Attachmbbt— MoDB  op  Attaohmbbt 

ABD  IbBBGVLABITIBS  IB  AtTAOHHBBT. 

[I.  Ii.  It,  12  Mad.,  260 

1. —         Public  officer— CtM7  Procedure 

Code,  *.  2.—Semhle—T)ie  Official  Trastee  is  a  public 
officer  within  the  meaning  of  s.  2  of  the  Civil  Proce*' 
dure  Code.    Absttl  Latebp  v,  Boutbb 

[I.  Ii.  B.,  12  Mad.,  260 

^  ■ Civil  Procedure 

Code,  1877,  e.  2,  and  s,424—yotice  of  suit— The 
Official  Trustee  is  a  "public  officer"  within  the  defi. 
nition  given  in  s.  2  of  the  Civil  Procedure  Code. 
The  cases  in  which  a  public  officer  is  entitled  to  notice 
of  suit  under  s.  424  of  the  Code  are  those  in  which 
he  is  sued  for  damages  for  some  wrong  inadvertently 
committed  by  him  in  the  discharge  of  his  official 
duties,  and  the  object  of  giving  notice  is  that,  if  a 
public  body  or  officer  entrusted  with  powers  happens 
to  commit  an  inadvertence,  irregularity,  or  wronir 
I  before  any  one  has  a  right  to  requii'e  payment  in  re^ 
spect  of  that  wrong,  he  shall  have  an  opportunity  of 
setting  himself  right,  making  amends,  restoring  what 
he  has  taken,  or  paying  for  the  damages  he  has  done. 
The  Official  Trustee,  therefore,  is  not  entitled  to  notice 
of  suit,  when  the  question  to  be  decided  reliHes  to  the 
rights  of  the  ceelnie  que  tru^ent  in  respect  of  the 
trust-fund,  and  not  to  a  wrong  committed  by  him. 

ShAHUVSHAH  BbGUM  «.  FBBaUBSOB 

[X  Ii.  B.,  7  Calo,  499 

8.  Appointment  of  Official 

Trustee— O^ctaZ  Trustees  Act  C XVI I  of  1864 J, 
e,  10 — Consent  of  Beneficiaries, — On  an  application 
under  s.  10  of  the  Official  Trustees  Act  (XVII  of 
1864),  whwe  the  petition  was  not  signed  by  one  of 
the  heneficiajries,  the  Court  held,  upon  other  evidence, 
that  such  beneficiary  was  desirous  of  having  the 
Official  Trustee  appointed  as  trustee  of  the  will  Ib 
THi  eoODS  OT  CojLLBTT  .  L  li^B^  26  Calc,'866 

9b  2 
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DIGBST  OF  CASES. 


(    6320    ) 


OFFICIAL  TRTJQTB'E—eonelMd^d. 


4* 


Official  Trustees  Act  (XVII 


of  1864),  SB.  10, 15,  aad  17  -  IrusUes'  and  Mort* 
gagee^  Powers  Act  (XXV ill  of  1866),  *,  S4— 
Indian  Trustee  Art  (XX  VII  of  J866J,  ss,  6  and  26. 
'^**  Proper  tji"  Meaning  of-**  Vesing,"  Meaning 
of.-  The  main  purpose  of  the  Official     TraateesAct 
waa  to  place  the  Otiicial  Trustee  and  his  successors  in 
office  in  the  same  position  and  vested  wilh  the  same 
powers  as  the  persons  who  held  the  property  in  trust 
previous  to  the  appointment  of  the  Official  Trustee, 
and  a  wide  meaning  mist  be  given  to  the  words 
"property"  and  "vest."    That  "property"  in  the 
Official  Trustees  Act  was  meant  also  to  include  action 
or  actionable  claims,  and  the  vesting  thereof  was 
intended  to  have  tue  effect  of  giving  the  Official 
Trustee  complete  power  of  enfcrcin^^  all  claim*  or 
demands  in  respect  o^  the  trust  estate.    The  plaintiff^ 
M  a  creditor  ol  8  IB  S,  had  obtained  letten  of  ad« 
ndnistration  to  his  estate  and  now  brought  this  suit  for 
the  recovery  of  R}  2,000  on  %  mortj^atre  which  had 
been  executed  in  favour  of  S    E  E,      S  E  E  in.  his 
lifetime  was  the  trustee  of  a  sum  of  {170,000,  and  the 
Official  Trustee,  who  had  been  appointed  trustee  in 
fall  place  and  who  was  made  a  defendant  in  tuis  suit, 
claimed  the  benefit  under  the  said  mortgage  on  the 
allegation  that  the  said  sum  liad  been  advanced  by 
SEE  out  of  the  trust  funds.    The  plaintiff  con* 
tended  that  she  was  entitled  to  the  usual  mortgage 
decree  and  to  ^let  in  the  money  thereunder,  and  that 
the  proper  course  for  the  rival  claimants  to  the  money 
represented  by  the  plaintiff  in  her  personal  capacity 
OD  the  one  aide  and  the  Official  Trustee  on  the  other 
was  then  to  proceed  to  establish  th^  rights  to  the 
money  by  separate  suit  or  otherwise.    Seld  that  the 
oontentioa  of  the  pliuntiff  was  not  correct,  and  the 
Court  was  bound  to  determine  the  question  raised  by 
the  plaintiff  representing  the  estate  of  the  deceased  and 
tiie  Official  Trustee  representing  the  trast  estate,  and 
that  the  Official  Trustee  could  SMdduce  evidence  in  this 
suit  to  shew  that  the  money  was  advanced  out  of  the 
tmst  estate.    Qabsibl  «.  SoLOicov  4  C.  W.  XS*.,  70 

OFFIOIAIi    TBXJSTJSE'S  ACT  (XIX  OF 
1841). 

See  LmrrATiOH  Act,  1877,  akt.  13  (1859, 
8. 1,  ooi.  5)    .  •  Marsh.,  673 

[11  Moore's  I  A.,  406 
K  Ii.  JEt.,  8ap.  Vol.,  633 

OFFIC^Ii  TBUSTBB'S  AOT  (XVU  OF 
1864). 

See  Casbb  ttitdbb  Ofvioial  Tbitstbb. 
OFFICIATOB. 

•       See  BOICBAT  BBYBKITI  JmUSDIOTIOV  AOT, 

8.  4.     •        •    I.  Ii.  R,  18 Bom,  319 

OMISSION  TO  BXSOIDE  ISSUB, 

See  Cases  uvdbs  BB]ULin>«-GBOim>  bob 
Bbicabi^ 


OMISSION      TO      BiBCIDS     ISSUV 

— eoneluded. 

See  Bbyibw— Obottkd  vob  Bbtibw. 

[3  B.  Ij.  B. .  A.  a.  846 

16  W.  R.,  134«  160 

I.  L.  B.,  6  AIL,  14 

I.  Ii.  B.,  2  Mad.,  68 

OMISSION  TO   aiVXS   INFOBMATION 
OF  OFFBNCJ2. 

S^e  Ca8B8  inn>BB  CBncnrAA  Pbogbdubb 
C0DB8,  8. 46  (1872,  8.  90). 

See  Cases  ukdeb  Inboeicatiov  ob  C!ok- 

HISBIOlf  OB  OBBBHOB. 

ONUS  OF  PROOF. 


Col. 

1.  ACOOVHT       •           •           •           •           , 

6822 

2.  AooouHT  Books,  Bbtbibs  xv 

6328 

t.  Agbht 

6828 

4.  Abbitbatiov       •        • 

6328 

6.  Attaohicbbt  IB  BxBoanoN  . 

6224 

6.  Bailicbhts          .        •        •        . 

6824 

7.  BOVBDABY              •           .           ,            . 

6323 

8.  Claims  to  Attaohbo  PBOFBBxr  . 

6328 

9.  COBTBAOT 

6882 

10.  OOBTBIBinXOV       .           •           .           • 

6882 

11.  CUSTOIC 

6888 

12.  DAXAfiBS      .           •           .    •« 

6384 

18.  Dbbtob  abd  Cbbditob 

6884 

14.  Dbolabatioh  ow  Titlb 

6886 

15.  DB0BBB8     AVD    DbEDS,    SiTITB    VO 

Bbbobob  OB  Set  A8d>b       •        , 

6885 

16.  Dbbd,  Bttbot  abd  Opbbatiov  ov  . 

6842 

17.  DoomCBBTS      BRLATOra  TO   LOABB, 
BXBOUTIOB  ow,  ABD   Ck)B8IDBBA- 
TIOB  BOB,  ABD  CaSBS    OT    MOBBT 

Lbbt         •       •        •        •        . 

6342 

la  Easbicbbts 

6860 

19.  Bjbotmbbt          .... 

6861 

20.  EBHABOBMBBT  OB  Bbbt 

6862 

21.  GbBBALOOIOAL  DSSOBBT 

6867 

22.  HiBDir  Law        .        •        •        • 

6368 

(a)  Adoptiob  .         •         .         • 

6868 

(b)  AZJBBATIOB 

6860 

(e)  Maibtbnabcb 

6860 

(<Q  Stbidhav   .... 

6860 

28.  HVSBABD  ABD  WiBB       «           , 

6869 

24.  Ibtbbybbobs       •        •        •        • 

6871 

26.  Labdlobd  abd  Tbnabt 

6878 

26.  Lbqitdcaoy        •        •        •        • 

6884 

(   6821    ) 


PIGBST  OF  CASES. 


(    6829    ) 


ONUS  OS*  VBOOV-^eonttnm$d.  Col. 

27.  LlVITATIOV  AKD  ADTnSB  P088B8^ 

8I0H 6884 

28.  Mbsvi  Pbovits   .        •        •        •    6402 

29.  MiNOBiTT 6402 

80.  HoiTBT  Liar       .        .        .        •  6402 

81.  MoBTaAGB 6408 

82. 170TI0B  .        •        .         .  6407 

88.  Fabtitiov  •.*••.  6407 

84.  PossxssioK'Ain)  Pboov  ov  Tctxb  .  6400 

86.  PBB-nipTioir  .        .        .  6410 

86.  PbivoipaIi  aw  Aaixr,  •  6421 

37.  Prowtb,  Surra  iob  .        .  6tf  1 

88.  BBcoQinsAVOB  to  Ebbp  Pbacb      .  6422 

'  89,  bsltvquishicbht  ov  pobtiok  ow 

Claim 6422 

40.  BBSVMPnoK  AHD  A88X88MBKX  .     6422 

41.  Salb  ov  G00D8     «...    6481 

42.  Salb  BOB  ABBBAB8  OT  Bbybvub  .    6481 

48.  SALB  BOB  ABBBAB8  OB  BbBT      .  6482 

44.  Salb  in  Ezboittiok  ob  Dbobbb  .  6432 

45.  Sbbtiob  ob  Sttkii oir8   .  .  6484 

46.  TBir8T,  Bbvooatiok  ob  .  6484 

47.  Vaiuatioh  ob  Sxtit      .  .  6486 

48.  WXTBB88      .          .         .  .  •     6436 

49.  WbOBOBUL  C0VTBB8I0K  .6486 
GO.  Ml80BLLANBOir8  Cabbs  •  6486 

8e$    CA8B8   ITNDBB  BbVAW    TBAHBAOtlOV 
^0VU8  OB  PbOOB. 

See  Bill  ob  Ladivo    •   13  B. !«.  B.,  8M 

[I.Ij.B.,5BonL,818 

i9MB80HBAT         .    1  B«  Ij.  Zt.»  F.  C,  44 

See    CA8B8    VBDBB    HlBDir    LAW — JOIRT 
FAVILT— ^BBBUlCBTIOy    ASO    OV178    OB 

Pboob  A8  to  Joint  Vaxily. 

See     IVBOLTBNOT-- InSOLTBBT       DBBT0B8 
UHSBB  CiTIIi  PBOCBDUBB  CoOB. 

a  Ij.  B » 4  Calc,  888 
I.  Ii.  B.,  19  AIL,  126 


See  Ehoja  Mahoicbi>aK8. 

:i.  li.  B.,  18  Bom^  280 
[.  li.  B^  18  Bom.,  684 


? 


See  Lahdiobd    ahd  Tbvabt— Damagb 

TO  PBB1CI8B8  LBT       •     6  B.  Ia.  B.,  401 

See    Lavdlobd  abd   Tbbabt— Patmbbt 

OB  BBHT— -NON-PATICBBT. 

[I.  I4.  B.,  4  Calc,  814 

I.  lu  B.,  0  Bom.,  410 

L  li.  B.,  8  Mad.,  118 

6  Bom.,  A.  C,  85 


ONUS  OF  T'BOOT^-eoniinued. 

See  Labdlobd  abd  Tbbakt- Pbobbbtt 

IV  TBSB8  ABD  WoOD  ON  LABD.  ' 

[I.  li.  B  ,  13  AH..  671 
X  li.  B.,  22  .Calo.,  74?,  744  note,  746  note, 

748  note.  751  note 

[I.  li.  R.,  23  Calo.,  864 

L  li.  B.,  21  AH,  287^ 

See  LnciTATioK  Act,  1877,  abi.  127  (1869 
8. 1,  OL.  18)     .         .    12  B.  Ii.  P.,  210 

[4  Mad.,  354 

3  ikgra,  138 

15  ^.  B.,  400 

3W.  B..173 

6  W.  R^  170 

23  W.  R.,  881 

I.  Ii.  B.,  22  Bom.,  250 

lC.W.ir.,548 

See  Ca8B8  inn>BB  Malioioctb  PBO8B0irr 
iioir. 

See  Ca8B8  ukdbb  Pabdajtashih  Wombit. 

See  Pabtnebship— SinT8  BBSBBOTnr<» 
Pabtbbbships. 

[I.  Xi.  R.,  26  Calc,  281 

See  Pbitas  Codb,  s.  378. 

[I.  Ii.  B.,  22  Calo.,  164 

See  Fbbal  Codb,  a.  498. 

[8  B.  Ii.  B.,  Ap.,  88 

See  Baxlwax  Compaby    .    2  Agra,  200 

[I.  Ii.  B.,  8  Bom.,  120 

L  Ii.  B.,  28  Calo..  465 

L  Ii.  R.,  22  AH.,  861 

See  Bbcoobizabob  to  xbbf  Pbaob — 
LikblihoOd  ob  Bbbach  ob  Pbacb  and 
Etidbbob  •  .    219'.  W.,  431 

[I.  Ii.  B.,  8  AIL,  452 

See  Sobthal  PxBavBBAHs  Sbttlbhbht 

Bb&ulation     I.  Ii.  B.,  15  Calc,  765 

[L  Ii.  R, 22  Calo.,  478 

See  Stolbk  Pbofbbtt— Obfbbob8  bb« 
KATivaTO    •    X.  Ii.  B.,  20  Bom.,  348 

See  Ybbdob  abb  Pubohabxb — ^Kotiob. 

[I.  Ii.  B.,  4  Calo.,  887 

L  ACCOUNT. 

L Balanoe  of  account— ^f<  for 

sum  due  on  balance  of  accomnt, — Where  a  plaintiff 
tuei  for  a  specific  Bum  of  money  due  on  a  balance  of 
acconnty  it  is  for  him  to  start  his  case  and  show  what 
sum  is  due  on  the  account ;  and  until  he  has  done  to, 
the  defendant  need  not  be  called  upon  to  rebut  hinu 

BUTTUN  ChABD  By8A0K  «.  BOOBA  BlBEB 

[12  W.  B.,  520 

2, '  Snii  founded  on 

etatement  ofaeeonnt. — Where  a  claim  was  founded 
upon  a  distinct  statement  of  an  account  signed  bj 
the  defendant,  in  which  he  acknowledged  a  particu- 
lar sum  to  be  due  to  the  plaintiff,  Meld  that  it  was 
for  defendant  to  produce  evidence  to  rebut  the  primd 
fade  case  made  agaiugt  him,  Elias  it.  Jobawab 
MuiiL 24W.B.,202 


(  esas  ) 


DIGX8T  OF  CASB8. 


( 


) 


ONUS  OT  'PROOV—eoniimued, 


2.  ACCOUNT  BOOKS,  ENTRIES  IN. 


8. 


Suit  for  poBaeBsion^'Ditpute 

a*  to  ioheiher  transaction  wa$  a  mortgage  or  $al§ — 
JBntries  in  aeeouni  books  showing  debts* — The  pUin- 
tifEb  laed  for  poMesaion  of  certain  lands,  alleging 
tibt  they  had  been  mortgaged  to  the  defendant  by 
their  father  under  two  documents.  The  defendant 
produced  them  and  relied  upon  them  as  deeds  of  sale 
which  conveyed  to  htm  absolutely  the  lands  mentioned 
in  them.  The  form  of  the  instruments  was  not 
oondusiye,  but  it  appeared  aliunde  by  the  conduct  of 
the  defendant  himself  that  the  deeds  were  intended 
as  mere  securities  for  money,  and  that  he  had  treated 
them  as  such.  Certain  entries  in  the  defendant's 
accounts  also  treated  the  respective  considerations 
named  in  the  deeds  as  continuing  debts  due  to  the 
defendant  from  the  plaintiffs'  father.  Held  that 
the  entries,  when  put  in  evidence*  were  sufficient  to 
shift  the  burden  ci  proof  from  the  plaintiffs  to  the 
defendant,  and  that  it  was  incumbent  on  the  latter 
to  give  either  oral  or  documentary  evidence  which  in 
some  way  neutralised  or  explained  away  their  effect, 
or  showed  that  they  related  to  other  transactions 
than  those  mentioned  in  the  two  documents.  GovnmA 
«.  Jbsha  Pbbicaji     .        .    I.  la.  R,  7  Bom.,  78 

8.  AGENT. 

4. ' GtomaBtah*    Suit    against— 

Suit  to  recover  advances  duefirom  discharged  gomtts- 
l^, — In  a  suit  to  recover  advances  alleged  to  be  due 
from  a  discharged  gomastah,  who  pl^ed  acquit- 
tance at  the  time  of  Us  discharge,— Hie/^^  that  plain- 
tiff was  bound  to  prove  the  payments  to,  and  the 
receipts  from,  the  gomastah,  and  to  pat  in  original 
documents,  and  not  mere  transcripts,  even  if  the 
defendant  had  remained  silent.  Watsok  k  Co.  v, 
Sbbbdhub  Muitdlb   •  .10  W.  B.,  421 

5.  Agents  of  of&oial  assignee. 

Suit  against— Proo/o/t<tfm*  o/a<x^o«ii^.— Agents 
who  have  collected  money  on  account  of  an  insolvent 
estate  are  severally  bound  to  prove  to  the  assignee  or 
his  representative  that  the  expenditure  of  the  several 
amounts  charged  in  their  accounts  has  been  actually 
and  properly  made  and  the  onus  probandi  rests  on 
such  agents.  It  is  incumbent  on  such  agents  to  offer 
proof  in  support  of  all  the  items  in  their  accounts 
which  are  impugned,  and  the  propriety,  or  the  actual 
expenditura  A  such  items .  should  form  the  subject- 
matter  of  issues  properly  framed.  Ntuttv  All  v. 
Pattbbboh  .  •    2  N.  W.,  104 

6. Principal,  Suit  against,  for 

acts  of  Skgent^Authoritg  o^  agent.  Proof  of  .—In 
a  suit  against  a  principal  as  liable  fw  the  acts  of  an 
accredited  agent  of  the  latter,  the  onus  lies  on  the 
plaintiff  to  prove  that  the  alleged  agent  was  the 
duly  accredited  agent  of  the  defendants  in  reference 
to  the  transaction,  the  subject  of  the  claim.  Hathb 
Rax  «•  GoBDO)  Baic    .  .     .3  Agra,  181 


7. 


4.  ABBITRATION. 

—  Beferenoe  to   arbitration  — 


Consent  obtained  bg  threats  and  undue  influence, — 


ONUS  OS*  lPBX>OT^comiimmed, 

4  ABBITBAXION— «<Me/«<M. 

When  it  is  averred  that  the  consent  of  one  of  tlfte 
parties  toAu  arbitration  was  obtained  by  tfareateand 
through  undue  influence  exerted  by  persons  in  au- 
thority, the  onus  probandi  is  on  the  penon  ^f^^Hg 
the  averment.  Pubyatra  Vvbdhat  Navghzab  «u 
Jatatbba  Bahaxoxasa  Etttapa  Najoxbb 

[4  W.  B.,P.C.,81 

8.   C.    ZAlCrRDAB    07  BAXKAD  V,    ZAICDTBAB    OV 

Tbtiiapoobax  .7  Moore's  I.  A«»  441 

6.  ATTACHMENT  IN  EXECUTION. 

Attaolunent    of  person    at 


debtor — Execution  of  decree, — In  an  applicatioa 
for  an  order  for  execution  of  a  decree  by  attachment 
of  the  person  of  the  debtor,  tbe^nos  is  on  the  judg- 
ment-debtor to  show'  that  .he  h^  no  means  of  satu- 
fyiug  the  debt,  and  that  he  has  not  been  guilty  of 
any  misconduct;  and  not  on  the  creditor  to  show 
that,  by  sending  the  debtoi  to  prison,  some  sa^tisEac- 
tion  of  the  debt  would  be  obtained.  Sbtov  «• 
Bijohv  .        .    8  B.  Ii.  B.,  256: 17  W.  B.,  165 


8. 


Claim  by  Judgment-debtors 


to  proi>ert7  seised  in  execution  of  a  deoree 
against  them  aa  representati'Tes  of  original 
debtors— Ctm7  Procedure  Code  (Act  XIF  of 
1882J,  s,  234,''Where,  in  execution  of  a  decree 
against  the  representatives  of  a  deceased  debtor, 
specific  property  was  s^aed  m  the  property  of 
the  deceased  d^tor  and  as  being  in  the  possession, 
of  his  representatives  and  the  judgment-debtors 
claimed  the  property  so  seised  as  their  owTk,-^Held 
that  the  burden  of  proof  lay  on  the  decree-holder  who 
asserted  that  the  property  seised  in  execution  of  his 
decree  was  the  property  or  the  deceased  debtor  and  as 
such  in  the  possession  of  the  judgment-debton. 
Abdul  Bahicab  c.  Mahoxbd  Aznc 

[4  C.  W,  N.,  161 


la 


6.  BAILMENTS. 


NegUgenoe— ITtW  ng—Acc  u 


dent^Evidence  Act  fZ  of  1S72),  s.  lOO—Contraet 
Act  (IX  of  1872J,  ss.  150, 161,  i50.— The  question 
of  the  burden  of  proof  in  cases  of  accidental  injuxy 
to  goods  bailed  depends  upon  the  particular  circum- 
stances of  each  case.  In'  some  cases,  from  the  nature 
of  the  accident,  |it  lieslupon  the  bailee  to  'account  for 
its  occurrence,  and  thus  to  show  that  it  has  not  been 
caused  by  his  negligence.  In  such  cases  it  is  for 
him  to  give  a  primd  facie  explanation  in  order 
to  shift  the  burden  of  proof  to  the  person  who 
seeks  to  make  him  liable.  If  he  gives  an  explanation 
which  is  uncontradicted  by  reasonable  evidence  of 
negligence,  land  is  not  primd  facie  improbable,  the 
Court  is  bound  in  law  to  &id  in  his  favour,  and  the 
mere  happening  of  the  accident  is  not  sufficient 
proof  of  negligenea  8  hired  a  horse  from  W,  and 
while  it  was  in  his  custody  it  died  from  rupture  of 
the  diaphragm,  which  was  proved  to  have  beoi 
caused  by  over-exertion  on  a  full  stomadbu  In  a 
suit  by  W  against  S  to  recover  the  value  of  the 


(     68S5    ) 


DI0B8T  Of  OASin. 


(    6886    ) 


OmTB  OF  TtiOOV~-eoniimm§d. 

6.  BAILMSKTS— «o«e/«<2«i2. 

borae,  the  defendant  gave  eridenoe  to  the  effect  that 
the  hone  became  reative  and  plunged  aboat,  that  he 
might  then  have  touched  it  with  hb  riding  cane,  that 
it  shortly  afterwards  again  became  excited*  bolted  for 
two  milee,  and  at  last  fell  down  and  died.    Thia  evi< 
^dence  wai  not  contradicted  on  any  point,  nor  was 
«ay  other  evidence  offered  as  to  how  the  horte  came 
to  ran  away.    There  was  evidence  that  the  horse  was 
ft  quiet  one,  that  for  some  time  previonsly  it  had 
done  hardly  any  work,  that  it  was  fed  imme&tely 
before  it  was  let  ont  for  hire«  and  that  rupture  of  the 
diftphxagm  was  a  likely  result  of  the  horse  running 
ftwfty  while  its  stcmiach  was  distended  with  food. 
The  Court  of  fbst  instance  held  that  the  defendant 
was  bound  to  prove  that  he  had  taken  such  care  of 
the  horse  as  a  man  of  ordinary  prudence  would  under 
aimilar  circumsfcances  have  taken  of  own  property, 
that  he  mast  luive  used  his  whip  freely,  or  done 
aomething  else  which  caused  the  horse  to  bolt,  and 
that  in  so  doing  he  acted  without  reasonable  care, 
and  had  thus  caused  the  animal's  death.     The  Court 
accordingly  decreed  the  claim.    Held  by  SoaB,  C,J., 
that  if  the  burden  of  proof  was  originally  upon  the 
defendant,  it  was  shifted  by  the  explanation  which  he 
gave,  and  which  was  neither  contradicted  nor  primd 
foitie  improbable ;  and  that  the  decree  of  tbe  lower 
Court,  being  unsupported  by  any  proof,  and  based  on 
speculation    and   assumption,  was  one  which  that 
Court  had  no  jurisdiction  to  pass,  and  should  con- 
sequently be  set  aside  in  revision  under  s.  622  of  the 
Civil  Procedure  Code.    Per  Bbodhvbst,  J»,  that  as 
the  decree  was  not  only  unsupported  by  proof,  but 
•Opposed  to  the  evidence  on  the  record,  the  lower 
Court  had  ''acted  in  the  exercise  of  its  jurisdiction 
illegally,''  within  the  meaning  of  s.  622.   Shields  ««. 
^iLKiBsov  .  L  Ii.  B.,  9  AIL,  898 

7.  BOUNDARY. 

U*  ■  Disputed   boundary -JZemo- 

veil  of  homndary, — Where  a  dispute  arises  regafding 
the  Erection  of  a  boundary  which  one  of  the  parties 
to  a  suit  has  demolished  and  the  other  party  proves 
its  general  direction,  the  onus  of  proof  that  the  direc- 
tion is  wrongly  stated,  if  it  be  so,  lies  on  the 
former,  who  removed  tbe  boundary.  Judoovath 
MuiucK  e.  Eallbb  Kibto  Taoobb 

[25  W.  B.,  524 


la 


FailMre  of  proof. 


«^-8uit  concerning  the  boundary  line  between  con- 
tiguous mehals.  The  land  in  Sspute  (which,  with 
t]^  mehals  adjacent,  originally  formed  part  of  a  per- 
manently-settled zamindari,  consisted  of  revenue- 
paying  mehals,  and  of  mehals  alleged  to  be  lakhiraj, 
all  belonging  to  one  proprietor)  was  so  situated  that 
it  necessarily  belonged  either  to  Havelee,  one  of  the 
latter,  or  to  the  contiguous  rent-paying  mehals.  The 
Permanent  Settlement  did  not  define  the  boundary, 
nor  was  it  fixed  in  subsequent  resumption  proceedings 
against  Havelee,  which  ended  in  a  temporary  settle- 
ment of  that  mehal  for  twenty  years.  The  owners 
eldp  of  ^  Havelee  having  become  severed  from  the 
ownership   of   the  other    mehals^   the   question  of 


ONUS  OS*  FBOOF— «oii^i««s<f. 

7.  30UNDABT— aoii<t«M<2. 

boundary  arose,  not  as  a  question  of  revenue  between 
the  Government  and  a  samindar,  but  as  one  of  title 
to  land  between  the  samindars  and  proprietors  of  two 
contiguous  and  separate  estates.  The  appellant 
having  failed  to  prove  that  no  part  of  the  disputed 
land  was  included  in  the  respondent's  settlement 
(aome  portion  at  least  being  shown  to  belonff  to 
Havelee),  and  also  haviog  failed  to  prove  by  inde- 
pendent evidence  his  own  right  to  recover  the  land 
specified  in  tbe  plaint»'— ^e/<;  that  the  suit  should 
not  have  been  determined  upon  that  mere  failure  on 
his  part  to  support  the  burden  of  proof  cast  upon 
him,  because  the  judgment  would  be  as  final  and  con- 
olu^ve  between  the  parties  as  an  adjudication  on  the 
merits  would  be,  and  its  effect  would  be  to  give  some- 
thing to  the  respondent  which  on  the  evidence 
belonged  to  the  appellant's  mehals.      Lbbsaituhd 

SiKOH  «.  MOHBBHTTB  SlKGH 

[8  W.  R.,  P.  C.»  19: 10  Hoore*B  I.  A^  81 

See  LsiiANVHD  Sivoh  «.  LvoHinmuB  Sibgh 

[;0  C.  Xi.  B.,  169 
where  the  Privy  Council  explain  this  case. 

13.  Lakhiraj  tenure 

and  mdl  land  of  tamindar. — In  a  question  of  bound- 
ary between  a  lakhiraj  tenure  and  a  samiudar's  mal 
land,  there  is  no  presnmption  in  favour  of  one  or  the 
other,  but  the  onus  is  on  the  plaintiff  to  prove  his 
case.  Bbbb  Chundbb  Joobsaj  v.  Ram  Guttt 
DuTT  8W.B.»209 

14.  —  m Failure  to  prove 

alleged  houndary, — Where  the  plaintiff  sued  to 
recover  a  quantity  of  land  by  rectification  of  certain 
survey  awards,  which  he  averred  demarcated  errone- 
ously the  boundary  between  bis  samindari  and  the 
samindaris  of  the  defendants,  it  was  held,  on  a  con« 
sideration  of  the  evidence,  tbat  his  suit  was  rightly 
dismissed  because  he  failed  to  prove  tbe  position  or 
existence  of  a  stream  which  he  stated  was  the  true 
boundary   between    the    zamindaris.       Lbblawitd 

SlKOH  «.  MoHBNDBO  KaBAHT  SiKGhH 

|18  W.  B.,  p.  a,  7 :  18  Moore's  I.  A.,  57 


15. 


Suit  for  poeeee* 


eion  where  deftndant  allegee  land  to  he  within 
zamindari,  hut  in  protected  tenure. — In  a  suit  by 
a  talukhdar  to  obtain  khas  possession  of  certain  land 
as  being  an  encroachment  by  the  defendants,  who 
admittedly  held  land  within  a  howla  appertaioing  to 
the  taluUi,  the  defendants  alleged  that  the  land  in 
dispute  was  situate  within  a  nim-howla  which  they 
held  within  the  howla.  Held  that  tbe  onus  was  on  the 
pUuntiff  to  show  tbat  the  land  was  not  witbin  the 
howla,  and  that  he  was  entitled  to  kbas  possessbn. 
Rhzdot  Kbibto  Mistbi  v.  NoBDr  Chvvbbb  Sbh 

[12  a  li.  B..  457 


la 


Suit   for    hhae 


poeeeeeion—  Onus  of  proving  intermediate  tenure'-^ 
Onue  of  proving  that  a  parcel  ie  outside  intermediate 
teuure — Oeneral  rule  at  to  onue  of  proof  in  suite 
for  ejectment, — In  a  suit  by  a  landlord  for  khas  pos- 
session of  land  in  defendants'  possession,  the  defen- 
dants set  up  and  proved  an  intermediate  tenure.  Held 
that  it  was  on    the   |}laintiffi   to    show  that  the 
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|»arcel  of  land  sought  to  be  resumed  was  outside 
such  tenure.  Sahib  Perhlad  >«tit  v.  Budhoo  Sing,  12 
Moore**  I.  A.t275,  explained.  Hhidot/  Kristo  Mistri 
y.  Ifohin  Chunder  Sen,  12  C,L.  fi.,  457,  followed. 
In  this  jresp'  ct  it  makes  no  difference  whether  the 
plaintiff  admits  the  existence  <  f  the  under-tenure  or 
the  defen«tant  proves  such  tenure  to  exist,  although 
denied  by  the  plaintiff.  Mohima  Chunder  Mazumdar 
T.  Moheth  Chunder  Neoqi,  T,  L,  /?.,  IS  Calefy  473  ; 
Forhet  V.  Mahomed  Hogsein,  12  JB,  Z.  B. ,210s 
S^rrifhur  Mookhopadhpa  v.  Madah  Chunder 
Sabo'o,  14  Moore's  LA.,  152,  referred  to  and  dis- 
cussed. Kajbkdbo  Kuva^b  Boss  o.  Mohik 
Chandba  Ghobb  .  8  a  W.  H.,  768 


17. 


Lands  in  tamiu' 


dari — Set'fement  oj  shikmi  tatukh, — Lands  situate 
within  a  zamindari  mnst  primd  facie  be  considered  as 
part  of  the  zamindari ;  and  it  is  for  those  who  insist 
on  the  separation  of  lands  from  the  general  lands  of 
the  zamindari  and  on  their  settlement  at  a  shikmi 
talukh  to  establish  their  title.    WisB  v.  Bhoobuk 

MOTBB  DbbIA 

[8  >v .  B«»  F.  a,  5: 10  Moore's  I.  A.,  166 


18. 


Suit    for    cou- 


flrmation  ofposteaeion  of  land*  etlleged  to  he  within 
eerfain  talukh. — In  a  suit  for  confirmation  of  ri^ht 
and  p'^ssession  in  respect  of  lands  alleged  to  be  within 
plaintifTs  permanent..v-8ettled  talukh,  where  plaintiff 
incidentally  remarked  that  defendant  (asintervenorin 
%  previous  rent  suit)  had  claimed  the  lands  as  apper- 
tiuning  to  another  talukh  which  plaintiff  alleged  had 
no  existence, — Se/d  that  it  was  an  error  of  laVr  in 
the  lower  Appellate  Court  to  place  on  the  defendant 
the  onus  of  proving  the  existence  of  that  other  talukh, 
instead  of  f  11  wing  the  usual  and  recognized  course 
of  requiring  the  plaintiff  to  prove  that  the  lands 
in  suit  beh^nged  to  his  talukh.  GimaAVALA  Chow- 
SHBAnr  V.  Madhub  Chuitdbb  Bot    10  W.  'EU,  418 


19. 


MoMzah  fohioh 


ma  If  belong  to  one  of  two  zaminrfarie—Poeseeeion,-^ 
If  a  particular  mouzah  has  been  held  for  manv  years 
as  part  of  a  particular  mehal  o '  zamindari,  the  fact 
of  such  holding  affords  a  strong  presumption  that  it 
ii  part  of  that  mehal,  even  as  against  a  purchaser  at 
a  sale  for  arrears  of  revenue  of  another  mehal  who 
claims  that  part  of  the  mehal  purchased  by  him.  It 
is  not  conducive  evidence  against  such  auction-pur- 
chaser,  ni>r  could  any  leu.  th  of  adverse  holding  prior 
to  his  purchase  preclude  the  auction-purchaser  from 
recovering  it,  if  he  could  show  clearly  that  it  belonged 
to  the  mehal  which  he  had  purchased.  Pbak 
Eisbbv  Baztbbjbb  v.  JuGooBuirDOO  Butt 

n  W.  B.,  207 


20. 


Suit  for  poeseS' 


eion  of  t^nd  onee  bed  of  a  nuHah.—  ln  a  suit  for 
>po8s*'ssion  of  land  which  had  once  formed  the  bed  of 
a  nullah  of  which  defendants  held  a  jalknr  settle- 
ment,  but  which  was  sitnated  within  plaintiff's 
•ettled  estate,— jfftf'/i  that,  as  defendants  had  &iled  to 
•how  that  their  settlement  extended  beyond  the 
fishery  rights,  plaintiff  was  entitled  to  reoorer  pot* 
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session.       MoiroHUB    CHOWDHBr    r.     KirB8nr9K 
Chowdhbt     ....        llW.B.y27S 


21. 


Suit  for  pos, 


eion — Disputed  plot*  of  la»d.     In  a  suit  to  recover 
possession  of  two  parcels  of  land  alleged  to  hare 
been  comprehended  in  one  plot  on  the  ground  tha& 
they  bad  been  held  by  the  plaintiff  and  defendant 
jointly  until  by  certain  proceedings  the  former  wa» 
virtually  deprived  by  the  latter  of  the  usufruct,  the 
defendant's  case  being  that  the  parcels  were  divisible 
into  two  distinct  plots,  one  held  by  the  plaintiff 
and  himself  jointly  and  the  other  by  himself  exclu- 
sively.    Mefd  that  it  was  on  the  plaintiff  to  prove  that 
the  disputed  parcel   was  a    part  of  the  land   held 
jointly  by  him  and  the  defendant.    Ghnoa  Pbbshai> 

DlTTT  r.  LOKBVATH  NUVDBB  12  W.  B.,  179^ 


22. 


Suit  by  purchater 


of  share  of  eo'sharer  in  land  jointly  tefHed, — 
Where  the  settlement  proceedings  showed  that  the 
question  of  extent  of  the  shares  of  several  persons  oa 
settlement  was  in  dispute,  and  that  the  settlement 
was  made  jointly  without  prejudice  to  title,  the 
onus,  in  a  suit  by  a  purchaser  of  one  of  the  shares, 
was  held  to  be  on  the  plaintiff  to  show  the  extent  of 
his  vendor's  share.  GooBOO  Chitbk  Poddab  r» 
Hatbbza  Bibbe  .  7  W.  R,  86S 

8.  CLAIMS  TO  ATTACHED  PROPKBTT. 


23. 


Allegation  of  applieitioQ  by 


debtor  during  attaolinient.>-Plaintiff  alleging 
that  an  attachment  subsisted,  and  that  therefore  the 
mortgage  under  which  defendant  claimed  was  inva* 
lid,  b  bound  to  prove  his  allegation,  and  the  onas  it- 
not  discharged  by  showing  that  the  attachment  wae 
made  some  years  previous  to  the  alienation.    TooL- 

8BB  DUTT  MISBEB  «.  BBOJO  MOHUN  ThABOOB 

[9  w.  B.,  aaa 

24.  Proof  of  attachment -Ctvi/ 

Procedure  Code,  1859,  s»,  285, 239,  i^O^ Priority,-- 
Plaintiff  cUimed  priority  nnder  s.  270,  Act  VIII 
of  1859,  asserting  that  the  property  attached  and  sold 
by  defendant  \\9a  an  identical  property  which  he  hadf 
attached  prior  to  defendant's  attachment.  SetdtYa^ 
he  was  bound  to  prove  the  due  attachment  of  the 
property,  fAt,,  by  proof  of  having  obtained  a  writtee 
order,  under  s.  235,  prohibiting  defendant  iwak 
alienating  the  property  by  sale,  gift,  etc.,  and  by  the 
publication  of  the  said  order  in  the  manner  pre- 
scribed by  s.  23.^.  Eakhta  Laxl  Pukdit  o.  Divo* 
vathSibcab        ,        .  .    17W.  B.«2S^ 

25. Suit  by  unsneoesaftil  olaiin-^ 

ant  for  oonflrmation  of  alleged  poBseasion 
and  adjudication  of  title  -  Civil  Procedure 
Code,  1859,  «.  24$, — Where  an  unsuccessful  claim* 
ant,  under  s.  246,  Code  of  Civil  Procedure,  suea 
for  confirmation  of  alleged  possession  and  adjudi- 
cation of  title,  the  onus  in  the  first  inatance  ia  on 
plaintiff,  and  an  important  question  in  the  case  is, 
who  was  in  possession  at  the  time  of  the  attachment. 
ToovAViB  Boss  «.  Hmr  Baxhuv  Bot 

[16W.B.,  20ft 
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OK  US  OF  TTLOOT^-'^ntiiMi, 

«.  CLAIMS  TO  ATTACHED  PROPBETY 

S6.  -       Bight  to  begin— Cfrt7  Proee* 

du^'e  Cods,  1859,  s,  24$, — Where  a  claim  was  made 
under  b.  ^46  of  Act  YIII  of  1869,  by  a  third  party, 
to  some  timber,  which  had  been  attached  by  a  pro- 
hibitory order  nnder  s.  2S4,,—Mefd  per  Peacock,  C.J,, 
li.  S.  JAOKSOV,  Phbab,  and  Macfhekson,  J  J, 
(MiTTBB,  «7.i  dissenting),  the  claimant  must  be$;in. 
The  onns  is  on  him  to  prore  that  the  gcods  attached 
were  his  property,  or  in  his  possession.,  and  therefore 
not  in  the  possession  of  the  jndgmrnt*debtor.  His 
evidence  mnst  be  confined  to  proving  his  own  claim, 
and  he  cannot  be  allowed  to  show  a  title  in  a  third 
person  with  whom  he  has  no  connection.  Meld  {per 
MTTTEB, «/.)  that,  on  the  proper  construction  of  the 
words  "proceed  to  investigate  the  same  with  like 
powers  as  if  the  claimant  had  been  originally  made  a 
defendant,"  the  onus  of  proof  as  against  the  claimant 
IS  on  the  decree*holder.  Nito  Kali  Debt  v.  Kripa* 
nath  Eott,  8  W.  JB.,  $68,  and  Misree  Begum  ▼. 
Tunnoo  Sin^h,  8  W*  £,f  S62,  overruled.  KOA  Tha 
Yah  v.  Bubv 

[2  B.  Ij.  B.,  F.  B.,  91: 11 W.  B.,  F.  B.,  8 


27. 


Suit  by  a  claimant  to  pro- 


perty under  attaohment. — ^The  defendant  having 
attached  certain  property  as  belong:ing  to  his  judg« 
ment-debtor  B,  the  plaintiff  applied  for  the  removal 
of  the  attachment,  allegin}?  that  she  had  purchased 
the  property  from  B  prior  to  the  defendant's  decree. 
Her  application  was  rejected,  and  an  order  main- 
taining the  attachment  passed.  The  plaintiff  there- 
upon brought  the  present  suit  to  establish  her 
right  to  the  property  in  question.  The  Court  of 
fint  instance  dismissed  the  suit.  The  plaintiff 
appealed  to  the  District  Judge,  who  revened  the 
lower  i'onrt's  decree,  holding  that  it  was  incumbent 
on  the  defendant  to  show  that  the  alleged  transaction 
ofsale  was  fictitious.  On  second  appeal  by  the  defen- 
dant to  the  High  Court,— J70/(2  that  the  District  Judge 
was  wrong  in  throwing  the  burden  of  proof  on  the 
defendant.  The  defendant  had  obtained  an  order 
maintaining  his  attachment,  and  it  was  incumbent  on 
the  plaintiff,  who  impugned  that  order  by  the  present 
■uit,  to  prove  her  case.  Por  this  purpose  it  was  necea- 
sary  for  the  plaintiff  to  prove  the  payment  of  the 
purchase-money,  and  that  she  had  been  in  posseision 
since  the  alleged  sale.  Ooviin>  Atv abax  e.  Sav- 
VAi      •        .        .        .    L  L.  B.,  12  Bom.»  270 

ObjectlonB  to  attachment^ 


Civil  Procedure  Code  (1882),  ee.  278,  279,  and  288 
— Snit  on  title  under  deed  of  sale  to  declttre  pro* 
feriif  not  liable  to  be  taken  in  execution, — In  pro- 
ceedings under  s.  278  of  the  Code  of  Civil  Procedure 
the  objector  pleaded  that  the  property  sought  to  be 
attached  was  lus  by  virtue  of  a  certain  registered 
sale-deed.  TUs  objection  was  disallowed  on  the 
finding  that  the  deed  relied  upon  was  fictitious.  The 
objector  then  brought  a  separate  suit  to  have  the 
property  declared  not  liable  to  be  taken  in  execution ) 
but  he  did  not  file  the  sale-deed  in  question  or 
account  for  its  non-production.  Held  that  under 
ihe  circumstances  of  the  case  it  was  in  this  instance 
for  the  plaintiff  to  prove  that  the  deed  he  relied  on 
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'—continued, 

was  net  fraudulent  and  collusive,  as  has  been  found 
in  the  previous  proceedings.  Oorind  Atma  v.  San* 
lai,  I,  Z.  B„  12  Bom,,  317,  referred  to.  Bam  Nath 
r.  BiNSBABAV  •         •    I.  Ij.  B.,  18  All.,  869 


29. 


Suit    for    confirmation   of 


pOBsesBlon — CivH  Procedure  Code,  1859,  t.  246 — 
Claim — Deed  of  tale. — A  decree- holder  caused  the 
right,  title,  and  interest  of  his  debtor  in  certain  land 
to  be  attached  in  execntion.  A  clum  was  preferred 
under  a  246,  Act  YIII  of  1869,  by  a  previous  pur- 
chaser, but  was  rejected.  In  a  suit  thereupon  insti- 
tuted for  confirmation  of  possession  on  reversal  of  the 
order,  the  defence  was  that  the  purchase  was  benamL 
Held  the  onus  was  on  the  plaintiff  to  make  out  his 
case.    Mahiv A  Chakdba  Krin>n  «.  Nttbttddih 

[8  B.  Ik  B.,  A.  C,  70 :  U  W.  B.,  429 

TmsEB  MovBE  DoBBBB  v.  Pbabt  Mohttk  Baboo 

[26  W.  B,,  79 


80. 


Suit  to  establlBh  right  after 


rejectionof  claim— Cm/ Proc/<2«rs  Code,  1659, 
f.  246.— In  a  suit  brought  to  establish  the  plaintifPa 
right  to  certain  property  after  an  order  against  him 
under  s.  246,  Act  VIII  of  1869,  the  defendant 
admitted  that  the  property  had  been  in  the  poasessioa 
of  the  person  against  whom  the  plaintiff  had  obtained 
his  decree,  but  stated  that  it  had  passed  to  him  by 
conveyance  executed  by  that  judgment-debtor  in  his 
favour ;  the  pliuntiff  alleged  that  this  deed  of  sale  was 
fraudulent  and  void.  Held  the  onus  was  ou  the 
plaintiff  to  show  that  the  deed  was  not  bond  fide,  and 
not  oa  the  defendant  to  prove  the  actual  execution  of 
the  deed.  Lala  Bvdba  Pbasad  «.  Binodb  Bak 
Sek    8  B.  Ii.  B.,  a.  C.  71  note :  10  "W.  B.»  821 


dL 


Civil  Procedure 


Code,  1859,  «.  246- Claim,— The  plaintiff  sued  to 
establish  his  right  to  a  decree,  of  which  he  stated  he 
was  the  assignee,  and  which  he  alleged  the  defendant 
had  seized  and  sought  to  hcII  as  the  property  of  the 
p'aintifPs  assignee.  The  defendant  admitted  the 
assignment,  but  alleged  that  it  was  a  fraudulent 
transaction.  Held  the  onus  was  on  liim  to  prove  that 
the  transaction  was  not  a  bond  fide  one.  Lalbbbaex 
,  DUTT  V,  Sbihath  Mookbbjeb 

[8  B.  Ij.  B,»  a.  O.,  78  note 


8& 


Suit  to  establiah  right  to 


attach — Civil  Procedure  Code,  #.  28B — Right  of 
defendant  to  set  up  title  of  third  pereon,—lvL  a  suh 
brought  under  s.  283  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882)  to  establish  the  right  to  attach 
property,  it  is  for  the  plaintiff  to  prove  that  the  pro- 
perty in  question  is  the  property  of  the  judgment- 
debtor.  The  onus  of  proof  is  upon  him.  He  can 
have  no  right  to  attach  property  which  is  proved 
either  never  to  have  belonged  to  his  judgment-debtor, 
or  having  been  his,  to  have  passed  out  of  his  posses- 
sion and  ownership,  and  become,  in  law,  the  property 
of  others  prior  to  the  time  at  which  attachment  is 
I   sought.  .  The  defendant  in  defending  such  a  suit 
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— eontinmed* 

mfty  therefore  rely  on  the  title  of  a  third  peraoD. 
AdAK  IsITTBHAI  r.  jAVirADAfl  Bavohobbas 

[L  la.  B.,  17  Bom.,  84 


88. 


Suit  for  deolaration  of  title 


^Civil  Procedure  Code,  1859,  a.  246^hquUahU 
rt^A^.— Certain  property  bdonging  to  one  8  was 
mortgaged  by  him  in  1810  and  1813  to  O,  under  form 
«f  conditional  aale.  8  had  three  sons,  JET  A,  and  N, 
and  in  1819  he  sold  the  property  included  in  themort- 
gaf^es  of  1810  and  1813  to  his  8on«,  H  andj^.  In 
1820  H  and  A  entered  into  a  fresh  arrangement 
with  O,  who  accepted  from  them  a  fresh  mortgage 
of  the  property  in  lien  of  those  of  1810  and  1813> 
and  of  this  mortgage  in  1831  he  obtained  a  deeree 
for  foreclosure.  Subsequentiy,  the  Government  re- 
sumed the  property  and  settled  it  with  O's  widow 
as  representing  the  proprietor,  and  the  pUuntiff 
afterwards  purchased  a  one-third  share  of  the  estate. 
The  defendant  was  the  holder  of  a  decree  obtained 
in  1836  against  the  heirs  of  i9  on  a  money-debt  of  8, 
and  in  execution  of  that  decree  he,  in  1866,  cansed 
the  rights  of  N  in  the  property  to  be  attached  and 
sold,  and  himself  became  the  purchaser.  On  attach- 
ment, the  plaintiif  preferred  a  claim  to  it  under 
s.  24.6,  Act  VIII  of  1859,  but  it  was  disallowed. 
In  a  suit  by  the  plaintiif  praying  for  his  right  of 
owniership  and  possession,  which  was  menaced  by  the 
defendant's  decree  and  sale, — Held  the  onus  was  on 
the  defendant  to  show  that  be  had  an  equitable  right 
which  he  could  assert  against  the  plaintiif.    Shur- 

VUV  BiBBE  V.  COLLBOTOB  09  SaBVK 

[12  B.  la.  R,  86  note :  10  W.  B.,  188 

84. Allegation  of  asslfipiment  by 

deed  of  sale  -  Civil  Proeedmre  Code,  1859,  «.  24$. 
-^If  a  plaintiff  coming  into  Court,  under  s.  246  of 
the  Code  of  Civil  Procedure,  to  set  aside  an  attach- 
ment and  sale,  shows  in  proof  of  his  title  that  a 
deed  of  sale  has  been  executed  in  his  favour  by  the 
judgment-debtors,  and  that  consideration -money  has 
pasMd  and  possession  has  been  given  him,  he  starts 
his  case  sufficiently.  If  the  defendant  alleges,  not- 
withstanding, that  the  sale  was  collusive  and  ficti- 
tious, it  is  for  him  to  show  that  it  was  so.  Diaux- 
bvbbb  Dobsbb  r.  FAiniB  Madhvb  Ghobb 

[16  W.  B.,  165 

86,  Suit  by  unsucoeasftil  elaim- 

ant  to  set  aside  sale  of  land— Ctvt/  Procedure 
Code,  1869,  9. 246 — Where  the  plaintiff  filed  a  suit  to 
set  aside  a  sale  of  land  after  he  had  been  unsuccessful 
in  an  application  made  under  s.  246  of  the  Civil 
Procedure  Code,  1869,  to  raise  nn  attachment  that 
had  been  laid  on  such  land,— JETs/il  that  the  onus  lay 
on  the  plaintiff  to  prove  his  title,  and  not  on  the 
purchaser  to  prove  that  of  the  judgment-debtor. 
Nathu  Sadabhiy  V,  Baxohahpba  Ahkaji 

[6  Bom.,  A.  C  78 


88. 


Suit  to  establish  title  under 


deeds  ai  ffift— Proof  of  houd  fides, -In  a  suit  to 
establish  title,  unsuccessfully  asserted  in  an  execution 
ease,  to  property  sold  in  satisfaction  of  a  decree, 
where  plaintiff  chdms  under  a  gift  and  other  titles 


ONUS  OF  PBOOF— MM/iMisi. 

8.  CLAIMS  TO  ATTACHED  PBOPBBTY 

— eomelmded* 


originating  with  the  judgment- debtor,  it  is  not 
cient  for  plaintiff  to  make  out  a  primd  faeis 
leaving  it  to  defendant  to  demonstrate  fnmd ;  pUn- 
tiff  is  bound  to  satisfy  the  Court  of  the  genaiise 
bond  fide  nature  of  the  transfer.  Bak  Kuhoi 
SnroH  «.  Bamsvbbo  Chattbbjbi  .  11 W.  B., 

87. 


Suit  for  value   of  goods 

taken  in  exeeation -where  a  elaim  to  tli0iii 
is  allowed  under  s.  846,  Aot  Vm  of  1869— 

Evidence  of  title, — M,  to  whom  C,  his  judgnaeni* 
debtor,  had  m^le  over  certain  goods,  attached    the 
same  in  execution  of  his  decree  as  the  property  of 
his  judgment-debtor,  but,  on  a  claim  being  preferred 
to  the  goods  by  D  and  B  under  s.  246  off  Act  VTII 
of  1859,  they  were  ordered  to  be    released  from 
attachment ;  they  remained,  however,  in  the  posses- 
sion of  Jf.    2)  and  B  having  sued  M  to  recover  the 
■value  of  the  goods,  the  lower  Court  hdd  that,  inas- 
much as  M  failed  to  sue  within  a  year  to  set  asids 
the  order  of  the  miscellaneous  department,  and  to 
establish  his  right  to  take  the  property  in  satisfaetiom 
of  his  decree  as  belonging  to  his  judgment-debtor, 
the  plaintiff's  right  to  it  must  be  admitted  without 
further  enquiry  or  proof,  and  decreed  the  claim  am 
the  basis  of  that  order  alone.    It  was  held  in  special 
appeal  that  the  defendant  was  not  debarred  by  tint 
order  or  by  the  law  of  limitation  from  disputing  the 
plaintiff's  right  to  the  goods,  and  that  the  plaintiflii 
were  bound  to  prove  their  right  to  entitle  themselves 
to  a  decree,  and  that  the  miscellaneous  order  was  not 
conclusive  proof  of  their  right,  and  still  less  such  an 
adjudication  on  the  question  as  precluded  a  readjudl- 
cation  of  it.    Madho  Pabshad  v,  DusaA  Pabshab 

[7N.W.,88 


88. 


9.  CONTRACT. 
Construction  of  oontraots 


— Allegcttion  of  special  law, — ^The  onus  is  on  the 
party  who  contends  that  a  contract  is  governed  by 
special  and  not  by  general  rules  of  law.    Tbj  Chuss 

V,  SlUIIKAKTH  OhOSH 

[8  W.  B.,  P.  a,  48: 8  Moore's  I.  A..  281 


10.  CONTRIBUTION. 


88. 


Suit  for  oontribution  for 


(Government  revenue. — In  a  suit  to  recover  the 
amount  of  excess  payments  of  Government  revenne 
made  by  the  plsintiffs  on  acconnt  of  their  oo-sharen 
to  save  the  estate  from  sale  (each  proprietor  holding  a 
well  defined  although  not  actually  sepawted  share).— 
Held  that  the  onns  was  on  the  plaintiffs  to  provt 
their  shares  and  amount  of  revenue  payable  on  themt 
Aghobbb  Kax  Sahot  V,  Baxolbb  Sahoo 

[W.  B.,  1884, 808 

40.  — Money  paid  te 

Qoremment  treaaurff, — In  a  suit  for  contxibutioa 
f6r  money  admittedly  paid  by  plaintiff  into  the 
Government  treasury  on  account  of  defendants*  shsre 
of  the  revenue,  where  defendants  plead  previoas  pay* 
ment  to   the  plaintiff, — Seld  that  the  burden  s( 


(    «M»    ) 


DIGEST  OF  CASKS. 


(    6834    ) 


ONTJS  OV  'PBOaV-eomiimmed. 

pTOviog   sach  payment   was  upon  the  defendant!. 

MOHADBO  MlBBXB  v.  LJLHOBBI  HI88EB 

i:a4W.B.,260 

11.  CUSTOM. 


Custom  at  varianoe  with 
law  ofintLeritajiQe— Proof  of  custom^  Khofas.— 
Where  a  defendant  alleged  a  special  cnstom  of  the 
Khoja  oommanity  at  variance  with  the  Hindu  law  of 
inheritaoce* — Beld  that  the  burden  of  proving  the 
alleged  custom  rested  upon  her.     Bahihatbai  «• 

I.  !«.  B.»  8  Bom.,  84 

Impartibility— iSift^  for  partis 


Hon—PreMumption  at  topartihilitff, — In  a  suit  for 

the  partition  of  part  of  a  deshgat  vatan,  brought  by 

the  yovinger  brothers  of  a  joint  Hindu  family  against 

their  eldrat  brother  the  desaij  the  defence  was  that 

the  vatan  was  held  by  him  as  an  impartible  inherit* 

ance,  aubject  to  a  right,  by  custom,  that  a  brother 

should  receive  maintraance  out  of  the  income  derived 

from  it.     Held  that  there  was  no  such  general  pre- 

tumptioQ  in  favour  of  the  impartibility  of  estates  of 

this  kind  as  to  shift  the  burden  of  proof,  which  was 

upon  the  desai,  to  show,  that  the  vatan  had,  contrary 

to  the  general  Hindu  law,  been  inherited  by  him 

alone.     It  was  for  the  desai  to  show,  by  evidence  of 

the  nature  of  the  tenure  of  the  vatan,  that  it  was 

impartible  or  to  show,  by  evidence  of  family  custom 

or  of  district,  «.«.,  local  custom,  that  impartibility 

attached  to  it,  such  evidence  being  strong  enough  to 

rebut  the  presumption  of  the  prevalence    of   the 

general  Hindu  law.    Apsibhafpa  o.  Qurubhidaffa 

[I.  Ii.  B.,  4  Bom.,  484 


48. 


-Adoption— CtM^m,  Proof  of- 


It  is  a  general  rule  and  f  undamental'principle  amongst 
Brahmans,  Kshatryas,  and  Viushyas,  that  they  are 
absolutely  prohibited  from,  and  incapable  of,  adopting 
a  daughter's  or  sister's  son  or  son  of  any  other  woman 
whom  they  could  not  marry  by  reason  ii  propinquity. 
The  burd^  of  proving  a  special  custom  to  the  con- 
trary  amongst  any  members  of  these  three  regenerate 
classes,  prevalent  either  in  their  caste  or  in  a  parti- 
cular locality,  lies  upon  him  who  avers  the  existence 
of  that  custom.  Gofal  Safbat  «.  Hanm abt  Saf- 
SAY       ....    L  Ii.  R.,  8  Bom.,  878 


44. 


Forfeitnre    of   rights    of 


mohtmtship  by  marriage— fit^A^  of  tfuecet- 
MOit.— Where  the  plaintiif  proved  his  right  of  succes- 
mm  to  a  math  on  the  death  of  its  mohunt,  the  burden 
of  proving  that  his  subsequent  marriage  worked  a 
forfeitnre  of  bis  office  and  its  appendant  property 
and  rights,  lay  upon  the  defendant  who  impugned 
the  plaintifPs  right  on  account  of   the   mazriage. 

OOBAIV  BaMBHABTI  JAdBUFBHABTI  V,  SUBAJBHASTI 

Habibhasti  •        .    I. !«.  R.,  6  Bom.,  882 


46. 


Malntenanoe'Ciw^ofn  to  rs- 


<^0  maiiUena$iee, — Suit  by  a  late  Bajah's  brother 
for  muntenance  allowance,  which  the  present  Bajah 
opposed  on  the  ground  that,  as  the  plaintiif  was  no 
longer  the  ruling  Bajah's  brother,  his  allowance  must 
be   dimiidshed.    Held  that  the  onus  was    on  the   J 


ONUS  OF  FBOOF-^oa^tiMMl. 

11.  CUSTOM— 6oiio/«<M. 

defendant  to  prove  a  custom  of  entitling  him  !• 
diminish  the  iQlowance  heretofore  enjoyed  in  right 
of  plaintiff's  position  in  the  family.  Mookoobb 
NABAnr  Dbb  v.  Moobalbb  Mohvh     .  8  W.  B^  81 

4a  -    Bight  to  take  fees— Fa^aik^ar 

Joshi,  Eight  of,  to  take  feet. — The  burden  of  proving 
that  the  vatandar  joshi  of  a  village  is  not  entitled 
to  officiate  and  take  fees  in  the  family  of  any  partis 
cular  caste,  lies  upon  the  person  or  persons  asserting 
exemption.    Baja  Valab  Shivafa  «.  Ebishkabhat 

[L  L  B.,  8  Bom.,  282 


47. 


12.  DAMAGES. 
Suit  for  damages  agaixuit 


defaulting  witnOBS— Proo/  of  liability — In  a 
suit  for  damages  against  a  defaulting  witness  the 
onus  is  on  the  plaintiff  to  prove  that  he  was  damaged 
by  the  non-attendance  of  the  witness.  The  mere 
failure  of  the  defendant  to  appear  as  a  witness  is  not 
per  te  a  sufficient  proof  of  his  liability  to  damages. 

DWABKAHATH  KOOBBB  «.   ABAKDO  ChUNPBB   SaK- 

•SSL  .    6  W.  B.,  8.  C.  C.  Bet,  18 


4a 


Suit  for  damages  for  wrong- 


ful occupation — Befueal  to  give  up  posteeeion. 
— A  party  holding  a  decree  for  a  share  of  a  mouzah 
brought  a  suit  for  possession  and  damages  on  the 
allegation  that  he  found  the  def endaut  in  occupation 
of  a  part  of  the  land  on  winch  indigo  plants  were 
standing,  and  permitted  him  to  continue  for  a  time 
till  the  plants  should  be  removed,  defendant  promis- 
ing them  to  give  over  possession,  but  that,  when  the 
time  came,  defendant  refused  to  give  over  possession 
and  was  still  occupying  the  land.  Seld  that  it  lay 
upon  the  plaintiff  to  s^w  wrongful  occupancy  on  the 
part  of  the  defendant  Govs  6vbuh  Dabs  «. 
SOBOMDBY  ....    16W«B^144 


49. 


13.  D£BT0B  and  CBEDITOB. 
Belease   of    debtors — Debt 


owing  btf  partnership. — The  burden  of  proof  that  a 
creditor  by  agreeing  to  an  arrangement  whereby  a 
Arm  indebted  to  him  conveyed  to  two  of  the  partners 
thereof  certain  property  in  trust  to  pay  off  his  and 
certain  other  debts,  thereby  released  the  remaining 
members  of  the  partnership,  lies  upon  the  parties  who 
were  originally  liable  to  such  creditor.  EalaZ 
KhAIT  v.  MADHO  PEBBpSAD    .  .     8  N.  W.,  128 


60. 


Debts  contracted  by  per- 


sons  in  mrrongftil  possession— ^^ni^t  to  charge 
gamindari. — Where  it  was  sought  to  charge  a 
samindari  with  debts  contracted  by  persons  who  were 
at  the  time  usurpers  in  wrongful  possession  of  the 
zamindari,  solely  on  the  ground  that  the  documents 
evidencing  the  loans  recited  that  they  were  for  the 
purpose  of  discharging  the  kists  due  to  Government, 
— Meld  that,  as  between  the  lawful  owner  and  the 
creditor,  the  onus  was  on  the  creditor  who  was  seeldng 
to  set  up  a  charge  in  his  favour  made  by  one  who  wa« 
hi  possession,  but  without  title ;  and  therefore,  in 
absence  of  any  evidence  on  behalf  of  the  creditor  as 


(    6385    ) 


DIGEST  09  CASES. 


(    5386    ) 


QZrnS  OF  VB,OOF—conii»med. 

13.  DEBTOR  AND  CREDITOR— <?oiic/«rf«f. 

to  the  circniiiBtanccs  in  which  the  trannriiona  were 
had  w  th  the  usurping  /amindar  in  poesetsion,  and 
the  failure  to  connect  the  loins  with  the  debta 
contracted  hy  the  former  and  lawful  zamindara,  the 
sait  was  rghtly  dismissed  The  case  o^  Bunoomnn 
Pershad  Pai^Hay  y.  Munrai  Kooeeree,  6  Moore's 
J.  A.,  393,  distingaished.  Chidaicbaila  Sbiti  r. 
MuTTiTfUBrA.      ....    3  MacL,  260 


61. 


14.  DECLARATION  OP  TITLE. 
Suit  for  declaration  of  title 


— Proof  o/ title.— Where  aplainliif  brings  a  suit  for 
a  declaration  of  his  title  as  owner,  he  is  hound  to 
tstablisfa  his  title  attirmatively.  He  is  in  tne  Kame 
pontion  as  anjr  other  plaintiff,  and  most  make  ont  his 
caw,  and  the  onus  probanni  that  he  is  in  possessir.n 
aa  owner  is  nponlum.  Rassonada  Batab  o.  Sitha- 
xamaPillai         ....    2  Mad.,  171 


52L 


Production     oj 


iitle^deede, — ^The  plain tiif  sued  for  declaration  of  her 
title  to  property,  of  which  the  defendant  was  in  pos- 
session, hut  of  which  she  pre  dueed  the  title-derds  in 
favour  of  herself,  held  the  onus  was  on  the  defen- 
dant to  disprove  the  plaintiff's  title.  Swabnamati 
Saub  «.  Sbibibash  Koyal  6  B.  li.  R.,  144 


63. 


Mev  ertioner — 


Setting  a*ide  deed  of  sale.— \n  a  suit  for  a  declara- 
tion of  plaintiff's  rerersionary  t'.tle  as  heir  to  his  late 
nnde^s  property,  a*  d  for  reversal  of  a  deed  of  sale 
fron  that  nncle  set  up  by  the  defendant,  the  widr  w 
not  haying  been  made  a  party  to  the  suit  and  her 
consent  to  or  dissent  from  the  alleged  conveyance  not 
lutring  been  ascertained,  the  issue  tried  was  whether 
the  deed  was  genuine,  and  whether  defendant  has 
possession  under  it.  Held  that  the  onns  was  rifl^htly 
placed  on  the  defendant.  Btxuvt  Nath  Rot  v. 
GUUH  CfiUlTDBB  MOOKSIUKB        .     16  W.  IL»  96 

64.   -  Suit    for    rsa- 

firmation  of  poueeaion  In/erveuor,—  In  a  suit  for 
confirmation  of  possession  and  declaration  of  title  (the 
principal  defendants  admitting  plaintiff's  possession 
and  title),  in  which  a  vendee  from  such  defendants 
intervenes  and  clums  the  property  on  the  allegation 
of  being  in  possession,— j?c/<i  that  such  vendee  must 
prove  p*  ssession  before  he  could  question  the  plain- 
tiff*s  title.  Lalia  Rak  Suhab  Sihor  «.  Lalla 
OojooDHTA  Pbbbhad  .  .    6  W.  B.,  233 


15.  DECREES  AND  DEEDS,  SUITS  TO  EN- 
FORCE OR  SET  ASIDE. 


66. 


I>eoree,  Suit  to  set  aside— 


DBcret  alleged  to  he fravdnlemt,— When  a  decree  in 
exeentioQ  of  which  fcHinal  possession  haa  been  ob- 
tained is  impugned  by  the  party  in  actual  possession 
as  fraudulent  and  collusive,  the  onus  lies  on  thft  im- 
pngners  to  prove  thdr  allegation.  Rabia  Khaivum 
•.  WiBB 23W.R.,828 

56.  Deed,  Suit  to  set  aside— J/- 


ONUS  OF  TnOOV— continued. 

15.  DECREES  AND  DEEDS,  SUITS  TO  KN- 
FORCE  OR  SET  ASJDE-^eonfinn^d^ 

declaration  that  a  docnment  propounded  by  tke 
defendant  i^  false,  it  lies  upon  the  plaintiff  to  prove 
that  allegat  on.  Raic  Nidhbb  Eooinx>o  v,  Golfck 
Chuhdbb  Moshahto  .  .11  'W.  S^  230 

67 MelatioMsAip 

hetweem  parties  ae  ekotnnff  howi  fides  of  iransae' 
tion, — The  relationship  between  parties  to  a  ooaTey- 
ance  of  property  may  be  immaterial  if  the  parcbaae 
is  found  true,  but  is  not  immaterial  where  the  qaes- 
tion  to  be  decided  is  whether  the  parchaae  was  tme 
or  fraudulent.  The  mere  handing  over  of  the  pnt^ 
chase- money  from  one  party  to  the  other  in  the  pire* 
sence  of  strangers,  and  the  registration  of  the  deed, 
are  not  sufficient  to  prove  the  transaction  to  be  homd 
fide.  Pbah  Kishbv  Dbb  v.  Loxbitatb  SrvoK 
MojooxDAB  .10  W.  R,  445 


68. 


Suit  for  po99es» 


sion  and  to  hate  deeds  declared  framdnlent — Pmr^ 
chaser. — Tne  plaintiff  executed  a  deed  of  sale  of  a 
moiety  and  a  lease  of  the  other  moiety  of  certain  pro- 
perty ijo  B.  B  instituted  a  suit  under  s.  15>  Act  XIV 
of  1859,  which  was  dismissed.  B  then  retumed  the 
deed  of  sale  and  lease  to  A,  with  the  followio^ 
endorsement  under  his  signature :  ^'  Returned  ;  no 
claim  "  A  instituted  the  present  suit  for  recovery  or 
possession  of  the  said  property,  and  the  defendant  set 
up  in  his  defence  that  he  had  no  right  to  sne  for  a 
moiety  of  the  property,  as  the  same  had  been  con- 
veyed to  B,  and  that  the  endorsement  on  the  deed  of 
sale  was  not  admissible  in  evidence,  as  it  had  not  been 
registered.  Beld  that  the  onus  was  upon  the  defen* 
dant  to  prove  his  purchase.  'Qibibh  Chahdba  Rot 
Chowdhbt  «.  AicnrA  Khatitv 

[3  B.  lu  B.,  Ap.,  126 


69. 


Suit  to  hare  deed 


cancelled  as  a/or^ery.— Under  the  spedal  procedure 
provided  in  the  Registration  Act  (III  of  1877).  the 
defendant,  in  whose  favour  a  document  was  said  to 
have  been  executed,  succeeded  in  obtaining  an  order 
from  the  District  Registrar  for  the  registration  of 
the  same,  although  the  plaintiff,  who  was  alleged  to 
have  executed  it,  appeared  before  the  Sub-Registrar, 
and  subsequently  before  the  Registrar,  and  denied 
executing  it,  and  alleged  it  to  be  a  forgery.  In  a  anit 
brought  under  the  above  dreumstancea  to  have  the 
document  declared  void,  and  to  have  it  cancelled, — 
Beld  that,  under  the  circomstuices,  the  onus  of  proof 
was  properly   placed  on  the  defendant.      Mobuca 

CH17HOSR  DHVa  e.  JVOUL  KlSHOBB  BHUTTACHAaJX 

[I.  li.  B..  7  Calo^  736 : 8  C.  lu  B.,  471 


60. 


Snit  to  set  aside 


Ugmtion  thai  doewment  is  false, — In  a  suit  for  a 


agreement  on  grommd  of  framd — Want  of  oppor* 
tnnitif  of  giving  evidence  in  lower  Conrt.— Where  an 
appellant  alleges  that  a  larinamah  was  obtuned  from 
him  by  duress  or  fraud,  the  onus  is  on  him  to  prove 
his  allegation.  Where  also  an  appellant  complains 
that  he  had  not  anopportanifcy  of  giving  his  evidence 
to  the  Court  below,  the  onus  ia  on  lum  to  show  thst 
he    tendered  evidence   which   the   Court   rejected. 

MOTBB  LaXJ.  OpABHITA  «.  Jvfl«irBVATH  GlTEO 

[6  W.  B.,  p.  G«  26 : 1  lEooze's  I.  A.,1 


(    6887    ) 


lilGEST  OV  CASBS. 


(    6888    ) 


^ISrUB  OF  VROOV—eotUinued, 

16.  DECREES  AND  DEEDS,  SUITS  TO  EN- 
FORCE  OR  SET  ASIDE— eontinued. 


61. 


Suit  to  set  aside  order  flnd- 


-jTig  deed  not  genuine— Proof  o/ionrf^WM.— In 
Wk  suit  broDght  to  act  aside  an  order  of  the  Small 
Cause  Court  in  which  that  Court  had  held  that  a 
certain  deed  was  maid  fide,— Held  that  the  onus  was 
on  the  plaintiff  to  show  that  it  was  executed  bond  fide, 
IsHAH  Cbakdba  Dab  «.  Kukiihtddin  So  wd  a  gab 

[2  B.  Ii.  B.,  A.  C.»  326  note 

S.  C.  EsHAir  Chuitdbb  Dosb  v.  Ruitebkooddbbk 

fiOUDAGOB  .  .     10  W.  B.,  412 


62. 


Suit    for    declaration    of 


right  to  property— PowMfton  under  deed  of  gift 
— Allegation  of  fraud — Fretumption. — In  a  suit  for 
»  declaration  that  certain  property,  which  plaintiiF  as 
decree-holder  attempted  to  s^,  belongs  to  his  judg- 
ment debtor,  where  the  opposite  party  claims  to  have 
been  in  possession  of  the  same  under  an  alleged  hibba, 
»nd  pluntiff  gives  sufficient  evidence  to  raise  a  reason- 
able presumption  that  there  has  been  fraud  and  col- 
Inaion  in  the  case,  it  becomes  the  duty  of  the  Court 
to  go  on  to  the  evidence  on  the  other  side,  and  ascer- 
tain whether  the  transactions  which  are  the  subject 
of  enquiry  are  fraudulent  or  valid.  Eadumbinbb 
BoBBiA  «.  UvKOFOOBirA  Datb      .    14  W,  B.,  288 

68.  --  — Proof  of  bonftfldeg  of  deed 
made  under  su^pidous  circumstanceB.— 
Where  the  authenticity  and  bond  fldet  of  a  hibba 
were  called  into  question,  on  the  ground  that,  at  the 
time  the  instrument  was  executed,  the  executants' 
were  in  a  state  of  indebtedness,  and  the  registration 
was  ddayed  until  the  making  of  certain  decrees 
agaiuft  t\iem,^Held  that  it  lay  on  the  parties  whose 
intention  was  impugned  to  give  evidence  of  a  satis* 
factory  kind  of  the  bond  fides  of  the  suspicious  trans- 
action.  Chubdbb  Nabaiv  Sbv  «,  Ahibto  LaiiL  Sbk 

[24  W.  B.,  282 


84. 


Allegation  of  want  of  bon& 


fides  of  tnut-deed. — ^Where  it  14  found  on  the 
face  of  a  deed  creating  a  trust  that  the  transaction 
ss  bond  fide,  it  is  for  the  creditors  who  impugn  the 
bond  fide  nature  of  the  trust  to  prove  their  plea. 
Kabhbbhitbbb  Dassbb  v;  Ebibhna  Eakmbb  Dbbba 

[2  Hay,  667 


66. 


Proof   of    mookteamama 


Alleged  to  be  forged.— Where  a  mookteamama 
on  the  authority  of  which  a  suit  was  brought  was  im- 
pugned by  the  defendant  as  a  forgery,  and  as  not 
executed  by  the  party  alleged  to  have  granted  it,  the 
Court  held  that»  notwithstanding  its  attestation  in 
due  form  by  the  Munsif  of  Muttra,  the  onus  was  on 
the  parties  charged  to  prove  its  genuineness.  BiB- 
SorOH    aliae   BiBHBH  SihGH  v.  Indubjbbt 

.....  6    W.   B«y  2 

Execution  of  deed  bypur- 

cLa-naahin  lady — 8%it  to  eet  aside  deed.  -  In  a  suit 
by  the  heirs  of  a  Mahomedan  purda-nashin  lady  to  set 
aside  a  deed  of  sale  executed  by  her  whilst  living 
apart  from  her  relations  in  the  house  of  the  pur- 
chaser, who  had  occasionally  acted  as  her  mooktear, 
^Seid   that  some  eridence  to  impeach  the  deed 
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should  be  given  by  the  plaintiffs  before  the  onus  of 
supporting  it  is  thrown  on  the  purchaser.  Tha* 
KOOB  Dbbn  Tbwarrt  r.  Ali  Hossetn  Khan 

[13  B.  Ii.  R.,  427 :  21  W.  K.,  840 

Ii.  B.,  1 1.  A.,  182 

S.  0.  in  lower  Court   .  .    8W.B..841 


67. 


Execution  of  document  by 


purda  ladies — Evidence — Agency. — The  plaintiff 
sought  to  make  two  purda  ladies  liable  on  a  document 
which  he  alleged  hj,d  been  executed  by  a  third  person 
as  their  agent.  Held  by  the  Privy  Council  (revers- 
ing the  decision  of  the  High  Court)  that  strict  proof 
of  the  agency  must  be  given.  Azbbzoonisba  o. 
Baqdb  Khak  .  10  B.  Ii.  B.,  206 :  17  W.  B.,  888 


68. 


Suit  to  set  aside  deed  on 


ground  of  fraud — Exiatenee  of  motive. — In  a  suit 
by  a  judgment-creditor  to  recover  the  amount  of  cer- 
tain decrees  by  attachment  and  sale,  and  to  have  a 
certain  deed  of  byemokasa,  which  was  set  np  by  the 
judgment-debtor's  wife,  set  aside  as  executed  in  fraud 
of  creditors ;  where  plaintiff  showed  the  existence  in 
the  mind  of  the  judgment-debtbr  of  a  suflScient 
motive  for  the  fraud,  and  also  that  the  said  debtor 
was  in  the  management  of  the  estate  claimed  and  in 
the  receipt  of  its  rents,  it  was  held  that  plaintiff 
had  started  a  primd  fane  case,  which  shifted  the 
onus  on  the  def  t>ndant  to  prove  the  bowi  fi'ies  of  the 
deed.    Gowhub  Axi  Khan  v.  SAitHBBirA  Khakitk 

[15  W.  B.,  607 

68, ■  Suit  to  recover  possession 

— Fraudulent  deed, — In  a  suit  to  recover  immoveable 
property  alleged  to  have  belonged  to  the  plaintiff's 
husband  which  she  inherited  from  him,  and  from 
which,  after  seven  years*  possession,  she  was  ousted 
by  the  defendant,  whose  possession  was  conferred  by 
the  Magistrate  under  s.  818  of  the  Code  of  Criminal 
Procedure,  1861,  the  defendants  claimed  under  a  deed 
of  sale  which  the  lower  Courts  found  to  have  been 
executed  in  fraud  of  creditors, — Meld  ihtki,  if  plaintiff 
was  in  possrssion  for  seven  years  since  her  husband's 
death,  she  should  not  be  allowed  to  be  dispossessed  on 
the  ground  of  a  fraudulent  deed  to  which  defendant 
was  a  party  year^  previously,  to  which  plaintiff  was 
no  party.  Eohamoybb  v.  Hubbo  Soonbubbb  Das- 
BBB 12  W.  B.,  166 

70. -  Suit  to  set  aside  compro- 
mise of  claim — Consideration — Disputed  adop- 
tion.—The  defendant,  the  divided  brother  of  a 
deceased  Hindu,  disputed  the  title  of  the  plaintiff,  a 
minor  adopted  by  his  deceased  brother,  to  succeed  to 
the  estate  of  the  deceased.  To  induce  the  defendant 
t()  acknowledge  the  validity  of  the  adoption,  the 
adoptive  mother  of  the  plaintiff,  as  his  guardian,  exe- 
cuted a  conveyance  of  one  moiety  of  the  family  house 
to  the  defendant.  Me/d,  in  a  suit  to  cancel  the  con- 
veyance, that  the  burd(;n  of  proving;  that  the  defen- 
dant's objection  to  the  validity  of  the  adoption  was 
groundless,  and  the  conveyance  therefore  without 
consideration,  was  upon  the  plaintiff.  SUBBAVAIOA 
Ayyab  v.  Vbhzata  Batab 

[L  L.  B.,  6  Mad.,  264 
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TL 


Suit  to  Bet  aside  aale—Alle' 


ffotion  of  fraud,  ^N,  as  revereionary  heir  of  the 
former  proprietor,  and  as  now  entitled  to  possession  on 
the  death  of  that  proprietor's  mother,  sued  for  land 
in  the  possession  of  C,  who  obtained  it  by  purchase 
at  a  sale  in  execution  of  a  decree  passed  on  a  bond 
granted  by  O,  which  bond  and  decree  were  alle$ted  by 
^  to  be  fraudulent  and  collusive  transactions.  Meld 
that  the  burden  was  on  the  plaintiff  to  prove  that  the 
decree  was  fraudulently  obtained.  Qsbbbh  Chuk- 
Dis  Chattebjbb  V,  MOHBSH  Chundbb  Nyalttnkab 

[10  W.  B.,  178 

72. Transfer  of  interest  in  joipt 

family  by  one  member  to  the  other  mem- 
bers. —  Where  one  brother  of  a  joint  undivided 
family  transferred  his  interest  in  the  joint  property 
to  the  other  brothers  after  a  decree  had  been  passed 
Against  him,  although  before  attachment,— J7eZe<  that, 
when  a  question  arose  in  such  a  case,  the  onus  was  on 
the  brothers  to  whom  the  transfer  was  made  to  prove 
the  bond  fide  character  of  the  transaction.  Brojo 
,  Lall  Sajtdtal  €.  Bhobo  Sookpdxbb  Dbbia  Chow- 
PBAnr 17  W.  B.,  499 


73. 


Suit  to  set  aside  collusive 


decree — Suit  hff  judgment^dehtor  on  allegation  of 
decree  being  fraudulent  and  collusive. — ^,  having 
obtained  a  decree  in  a  suit  instituted  on  a  bond,  par- 
portintr  to  have  been  executed  by  plaintiff's  father 
and  one  A  proceeded  to  execute  it  by  putting  up 
for  sale  certain  rights  and  interests  of  plaintiff  as  the 
legal  representative  of  her  father.  Plaintiff  sued  on 
the  allegation  that  the  decree  was  fraudulent  and 
collusive,  and  that  she  had  not  been  served  with  notice 
ef  proceedings  taken  in  execution.  Held  that  it  was 
for  the  plaintiff  to  make  out  her  case  of  fraud,  and 
that  it  was  not  for  defendant  to  show  that  the  decree 
obtained  from  a  competent  Court  was  not  collusive, 
or  that  notice  had  been  actually  served.  Mohiha 
CHTnn>BB  Muujoii:  n.  Bvboda  Soondubbb  Dossbe 

[12  W.  B.,  147 


74. 


Suit  to  have  deed  declared 


a  forgery  -  Setting  up  forged  lease.  -  D  sued  T 
for  arrears  of  rent  on  the  allegation  that  he  held 
a  khusra  jumma.  T  admitted  only  a  lower  rent, 
allegini^  that  he  held  a  jumma  under  a  miras  how- 
ladari  pottah.  D,  fuling  in  that  suit,  brought  another 
suit  for  a  declaration  that  the  deed  put  forward  by  T 
was  a  false  document.  Held  that  the  plaintiff  was 
bound  to  make  out  a  primd  facie  case  before  the  onus 
could  be  thrown  upon  the  defendant  of  proving  the 
genuineness  of  his  pottah.  JoY  Chttitdbb  Tufpa- 
DAS  0.  Bam  Chubn  Doss  .  16  W.  B.,  117 


76. 


Deed  conveying   proi>erty 


to  other  than  legal  heir — Suit  by  Mahomedan 
widow  for  ehare  of  property  • — In  a  suit  by  a  Maho- 
medan widow  against  the  brother  of  her  deceased 
husband  for  her  share  of  the  property  of  her  hus- 
band, the  defendant  set  up  a  tumliknamah  by  which 
the  deceased  conveyed  the  property  away  to  the  son 
of  the  defendant.  Held  that  the  harden  of  proof 
was  on  the  defendant,  and  that  he  was  bound  to 


ONUS  OF  'PROOl^— continued, 

35.  DECREES  AND  DEEDS,  SUITS  TO 
FORCE  OR  SET  ASIDE  -eontinued. 

adduce  the  very  strictest  proof  of  the  ooiiveyaiio% 
it  cut  away  property  from  the  natural  heir, 
tumliknamah  was  rejected,  having  regard  to  itm 
terms  and  to  the  probabilities  and  facts  of  the  ea«e. 
Saduk  All  Eh  Air  r.  Pbabbb       .    8  "W.  R^  14^ 

76. Voluntary     deed— Suit     h^ 

settlor  to  set  aside  his  deed,— One  M  (the  origiiial 
plaintiff)  was  priest  in  the  family  of  the  first  azMl 
second  defendants,  and  was  treated  with  much  kitt4l-> 
ness  by  the  first  defendant  (  N),  upon  whom  he  chiefly 
relied  for  advice  in  worldly  matters.  A  ram  o£ 
fi30,000,  which  was  the  bulk  of  his  property,  was  in 
deposit  in  the  defendants'  firm  at  interest.  Early  ia 
1887  he  became  ill,  and  in  June  1887  he  expressed  sa 
wish  to  execute  a  trust-deed  and  an  English  wilL  He 
gave  instructions  to  N  tor  the  trust-deed.  By  this, 
deed,  which  contained  no  power  of  revocation,  he 
settled  ft30,OuO  upon  the  first  and  second  defendants 
(who  were  uncle  and  nephew),  as  trustees  to  perfona 
his  funeral  ceremonies  and  to  carry  out  certain 
religious  observances  and  to  pay  two  annuities,  each 
of  U25,  and  with  the  residue  to  found  a  Sanskrit 
class.  The  deed  provided  for  the  paymen^  during 
his  lifetime,  of  a  sum  of  HIOO  per  mensem  for  his 
maintenance  and  expenses,  or  such  larger  sum  as  he 
might  require  for  such  purposes,  but  in  other  respects 
it  was  not  to  come  into  operation  until  after  his  death. 
The  will  of  even  date  gave  certain  property  to  his 
wife,  and  subject  to  this  bequest  gave  the  residue  of 
his  property  to  his  sister.  After  receiving  instnie- 
tions  for  these  documents,  N  took  them  to  an  attorney. 
From  these  instructions  drafts  were  prepared,  which 
were  read  over  to  If  in  bis  room  by  the  attomey's 
managing  clerk.  Neither  drafts,  nor  instructions,  nor 
the  documents  themselves  were,  however,  left  with  M. 
The  drafts  were  then  engrossed,  M  having  made  some 
trifling  corrections  in  them.  On  the  2drd  June  1887 
he  attended  at  the  house  of  the  attorney.  The 
documents  were  explained  to  him  by  the  attorney, 
and  were  interpreted  to  him  by  a  High  Court  in- 
terpreter. M  was  then  examined  by  a  medical  ™im 
with  a  view  to  ascertain  whether  he  was  capable  of 
understanding  what  he  was  doing.  M  then  executed 
the  trust-deed  and  the  will,  and  both  were  then  duly 
attested.  At  the  same  time  M  sio;ned  the  accounts  in 
the  defendants'  books,  and  the  balance  of  the  money, 
which  stood  to  his  credit  over  and  above  the  fidO,000 
comprised  in  the  deed,  was  produced  and  made  over 
to  him,  and  he  made  it  over  to  ^  to  be  kept  by  him 
personally.  Shortly  after  this,  M'b  sister  and  her 
son  came  to  Bombay,  and  he  fell  under  their  in- 
fluence. He  became  dissatisfied  with  what  he  had 
done  with  the  ft30,000,  and  on  the  21st  November 
1887  he  executed  a  will  by  which  he  purported 
to  remove  the  deed  and  the  will  of  the 23rd  June,  and 
he  left  the  whole  of  his  property  to  his  sister.  On 
the  2nd  September  1888  his  nephew  took  him  to 
Surat,  and  on  the  14th  September  1888  at  Surat  he 
executed  a  deed  revoking  the  trust-deed  of  the  23rd 
June  1887.  He  also  signed  instructions  and  a  power- 
of-attomey  under  which  this  suit  was  filed.  He 
died  subsequently  to  the  filing  of  the  suit,  and  his 
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nster  and  ezecatrix  became  plaintiff.  The  plaint 
played  that  the  deed  of  the  23rd  June  1887  Bhonld  be 
set  aaide  on  the  groand  of  undue  influence*  etc.*  but 
the  personal  charges  against  the  defendants  were 
atmndoned  at  the  hearing.  Held  that  the  deed  must 
be  set  aside  on  the  ground  that  the  circumstances  of 
tbe  case  threw  upon  the  defendants  the  burden  of 
flihowing  that  M  understood  the  effect  of  the  settle- 
ment and  its  finality.  This  they  had  failed  to 
do.  The  facts  of  the  onse  brought  it  within  the 
jninciples  deducible  from  Anderson  v.  Eleworth,  S 
Giff.,  154;  Torehaw  v.  Welehy.BO  Bear., 243 ;  and 
Wollatton  ▼.  Tribe,  L,  S„  9  Sq.,  44.  Bai  Masi- 
&ATBI  V.  NABOHDAB  CaLLIANDAS. 

[L  Ii.  B.,  16  Boin.»  648 


77. 


Suit    for     oanoellation    of 


instnunent  -Act  l  of  1877  (Specifie  Relief  Act), 
M,  B\^ — lidneittrjf  relationship— Undue  injlnence^ 
Gift  to  spiritual  adtiser  -Act  1  of  1872  (Evidence 
^ctj,  s.  Ill* — In  a  suit  under  s.  89  of  the  Specific 
Belief  Act  (I  of  1877)  for  cancelment  of  a  deed  of 
gift  executed  by  the  plaintiff  in  favour  of  the  defen- 
dant, the  plaintiff  was  a  Chatri  by  caste,  well  advanced 
in  years,  and  the  defendant  was  his  guru  or  spiritual 
adviser,  a  Brahman  held  in  high  consideration  in  the 
locality  where  he  resided.  The  gift  comprised  the 
whole  of  the  phdntifTs  property,  and  the  only  reason 
for  its  execution  was  the  plaintiffs  desire  to  secure 
benefits  to  his  soul  in  the  next  world,  and  his  having 
heard  the  defendant  recite  the  holy  book'  called 
Bhagwat.  Almost  immediately  after  execution  of 
the  deed  the  plaintiff  repudiated  it,  and  sued  for  its 
cancellation  on  the  ground  of  fraud.  Held  that, 
having  regard  to  the  fiduciary  relation  subsisting 
between  the  parties,  the  improvidence  of  the  gift,  the 
nbsurdity  of  the  reason  alleged  for  it,  and  the 
principle  recognized  by  s.  Ill  of  the  Evidence  Act 
(I  of  1872),  the  burden  rested  upon  the  defendant  to 
show  that  the  transaction  was  made  without  undue 
influence  and  in  good  foith ;  and,  in  the  absence  of 
such  proof,  the  plaintiff  was  entitled  to  obtain 
cancellation  of  the  deed.  Sital  Prasad  v.  Parhhu 
JLal,  /•  L.  £.,  10  AIL,  5S5,  referred  to.  Manhtt 
SiHGH  r.  Umadat  Pahdi  .  I.  Ij.  B.,  12  AIL,  628 


78. 


Deed  of  gift  and  endowment 


executed  by  Mahomedaa  widow  in  favour 
of  agent— ^idfMntfry  relationship — Burden  of 
proving  absence  ofundme  influence. -^Au  instrument 
executed  by  a  widow,  after  setting  apart  the  rental 
of  villages  belonging  to  her  as  her  patrimony  to 
defray  the  expenses  of  her  and  her  deceased 
husband's  tombs,  gave  to  her  managing  agent,  who 
waa  her  sole  adviser,  the  management  of  the  endow- 
ment in  perpetuity  with  the  residue,  after  the  above 
expenditure  should  have  been  met,  for  himself,  so 
ttit  a  large  surplus  would  have  remained  each  year 
in  his  hands  and  he, would  have  been  the  person  sub- 
atantially  interested.  Meld  that  this  transaction  was 
within  ^e  well-reoognised  principle  that  every  onus 
is  thrown  upon  a  person  filling  a  fiduciary  character 
towards  another  of  showing  conclusively  that  he  has 
acted  honestly  and  bond  fide,  without  ixifiuencing  the 
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donor  who  has  acted  independently,  of  him.  In  a 
suit  by  the  agent's  representative  to  have  the  gift 
enforced  against  the  widow's  successor  in  the  estate* 
this  burden  had  not,  in  the  opinion  of  the  Court « 
below,  with  which  their  Lordships  concurred,  been 
sustained,  and  it  was  held  that  the  gift  had  been 
rightly  set  aside.    Wajxd  Khan  v,  Ewaz  Ali  Ehah 

[L  Ii.  B.,  18  Calo..  646 
Ii.  B^  18  I.  A.,  144 

16.  DEED,  EFFECT  AND  OPERATION  OF. 


79. 


Deeds  of  gift  between  joint 


brothers  of  part  of  family  estate— 2>eec<«  of 
partition — Subsequent  partition  between  them  of 
residue. — Two  brothers,  the  only  members  of  a  joint 
Hindu  family,  executed  and  registered  mutual  deeda 
of  gift  to  one  another  of  their  interests  in  specified 
portions  of  their  family  estate.  In  after  years  the 
younger  brother  sued  the  elder  for  partition  of  the 
estate  excepting  so  much  of  it  as  had  already  been 
the  subject  of  the  above  gifts.  The  elder  defended 
the  suit  on  the  ground  that  the  deeds  of  gift  had  not 
been  intended  to  operate,  not  representing  any  real 
transaction.  To  negative  their  effect,  the  burden  of 
proving  that  the  transaction  was  not  real,  but  only  a 
pretence,  was  laid  upon  the  defendant  who  failed 
to  adduce  that  proof.  Sham  Chavb  Pal  v.  Pbotap 
Chukdbb  Pal  .  I.  L.  B.,26  Gala,  78 

[L.  B.,  84 1.  A.,  186 
1  C.  W.  N.,  684 
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80. 


Execution,  Admission  of — 


Suit  on  document.  —  Where  a  defendant  admits  the 
execution  of  a  document  upon  which  he  is  sued,  the 
onus  lies  on  him  to  get  rid  of  the  effect  of  such  admis- 
sion.   Ybkvath  Babaji  v.  Gulabchand  Eahanji 

[1  Bom.,  86 

MOEOOND  NaRAIN  DbO  v.  JOVAXDVTf    DeT  BUB- 

NicK 16  W.  B,,  208 

81.  —  -  * Mortgage -deed, 

Possession  under. — Where  the  execution  of  a  mort- 
gage deed  was  admitted  and  long  possession  of  the 
mortgagee  under  that  decree  was  established, — Seld 
that  the  onus  of  proving  that  the  transaction  was  im- 
peachable lies  on  the  person  who  impugns  it  and  denies 
that  the  money  which  was  consideration  for  its  exe- 
cution was  paid.     Hubpaul  Sikgh  «.  Zahoobun 

[2  Agra,  202 


82. 


Mortgage'deed  - 


Bsgislration  Act  (HI  'f  1877),  s.  69— Endorsement 
certificate  by  Registrar .  -  In  a  suit  brought  by  a 
mortgage  upon  a  mortgage  by  conditional  sale  for 
payment  of  the  mortgage-debt  or  in  default  for 
foreclosure,  one  of  the  defendants,  not  being  one  of 
the  original  mortgagees,  but  a  purchaser  at  auction 
sale  under  a  Bent  Court  decree,  resisted  the  suit 
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«nd  put  the  plaintiff  to  proof  of  the  document  un- 
der \vhich  he  claimed.  Held  that  the  mere  pro- 
duction of  the  deed  of  mortgage  which  had  been  thus 
questioned,  and  the  fact  that  that  deed  of  mortgage 
contained  au  endorsement  certificate  by  the  Regis- 
trar in  the  usual  manner  under  s.  59  of  Act  III  of 
1877,  were  not  suificient  to  shift  the  burden  of 
proof  on  to  the  defendants.  Manohae  SiNaa  r. 
SujobtaKuak      .       .       I.  Lw  B.»  17  AIL,  428 


88. 


Coneideration,  Payment  of - 


Seeital  in  deed — Presumption, — When  it  has  been 
found  that  a  deed  has  been  duly  executed,  and  that  a 
certain  sum  of  money  has  passed  in  consideration  of 
that  deed,  and  where  there  is  a  recital  in  the  deed 
of  the  fact  that  the  balance  of  the  consideration- 
money  was  piud  previoasly  to  the  execution  of  the 
deed,  then  there  is  something  more  than  a  presumption 
that  the  whole  consideration  has  passed  upon  the 
deed.    Dojcun  Siitoh  «.  BHuaooBurrr  Dbbba 

[8  W.  B.,  ai5 

84. Fretmmption  as 

to  ho»d  fides,— When  a  mortgage  is  found  to  be 
genuine,  and  the  receipt  of  consideration  admitted, 
the  Court  is  bound  to  assume,  unless  it  be  shown  to 
the  contrary,  that  the  tiansactioli  was  a  real  one, 
and  that  the  consideration-money  was  paid.    Radha- 

ITATH  BaBBBJBB  9.  JODOOVATH  SUTGH 

[7  W.  B.,  441 

86.' Deed  of  sale — 

AeknowMgment  ofpaymeni  in  deed— Deliver  if  of 
deed.—ln  a  suit  to  recover  the  balance  of  purchase - 
money  alleged  to  have  been  due  upon  the  sale  of  a 
decree  where  the  plaintiff's  case  was  that  the  consider- 
ation-money  was  not  paid,  but  a  nxiqua  given  for  it, 
payable  when  the  mutation  of  names  took  place, 
'^Seld  that  the  onus  of  proving  non-payment  was 
thrown  upon  the  plaintiff  in  consequence  of  the 
acknowledgments  she  had  made  of  the  receipt  of 
the  whole  purchase*money,  viz-,,  an  admission  which 
was  made  and  recorded  under  Act  XX  of  1866,  at 
the  time  when  the  deed  was  registered,  and  again  an 
acknowlegment  made  in  the  petition  presented  to  the 
CourVwhich  made  the  decree  for  mutation  of  names. 
Although  when  a  deed  of  sale  containiuts  an  acknow- 
ledgment of  payment  is  written,  payment  U  not  made, 
it  may  become  an  acknowledgment  afterwards,  t.e., 
when  the  deed  is  handed  over.  Allbb  Shah  «. 
Amabbb  Bbguh  .         18  W.  B^  149 


86. 


Proof   of  ezeoution    and 


bon&  fides  of  tranaaotion— ^t^o»  mortgage- 
bond. — Where  a  daim  is  made  under  an  alleged 
mortgpage  against  a  bond  fide  purchasei-for  value,  and 
the  defendant  puts  in  issue  the  genuineness  of  the 
transaction,  the  onus  is  upon  the  plaintiff  of  proving 
prtmd  faoie  the  bond  fides  as  well  as  the  actual 
execution  of  the  mortgage;  and  if  the  Court  dis- 
credits the  plaintiff's  witnesses  as  regards  the  bon4 
fides  of  the  transaction,  it  is  at  liberty  to  dismiss 
the  soit^  although  the  defendant  gives  no  substan- 
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tial  evidence  of  fraud.      Bb^jbshwaba  Pbbhkak  •. 

BODHANUBDI 

[I.  I<.  R.,  6  Calc,  263 :  7  C.  It.  R.,  6 

87.  Proof  of  executioa  and  con.- 

sideration  -^«t7  on  bond,~\ix  a  sait  on  a  bond. 
the  plaintiff  is  entitled  to  recover  upon  showing  tbst 
it  was  executed  by  tlio  defendant.  The  onus  lies  on 
the  defendant  of  showing  the  want  of  considerattoo. 
JuGGUT  Chitndbb  CHOWDHsr  n.  Bhitgwaii  Csiirv- 
DBS  FnTTBHDUS  •         .    Marsh.y  ^ :  1  Hay,  57 

[1  Ind.  Jur.,  O.  8.,  67 

KUBTTFOOL  KOOBB  O.  RaJKALBB  KoOBB 

[17  W.  B.,  439 


Receipt  of  oonaideratioa — 

Suvt  om  bond.  -  Tliou^rh  a  bond  may  be  genuine  and 
duly  executed,  the  receipt  of  consideration  must  never- 
theless be  provred.  Ghanbam  Singh  «.  Chukow- 
BBB  Singh  .         .         .    W.  R.,  1864»  187 


88. 


Pavmeni  under 


letter  of  assignment,  —  When  a  defendant  admits 
execution  of  a  bo<id,  but  denies  receipt  of  considena- 
tion,  the  onus  of  proving  receipt  i  s  on  the  plaintiif . 
When  n  defendant  admits  having  written  a  letter  o£ 
assignment  directing  the  plaintiff  to  pay  certain 
sums  of  money  due  by  the  defendant  to  the  third 
parties  named  in  the  letter,  the  plaintiff  is  bound  to 
prove  such  payment.  Roop  McnrGUL  Singh  «. 
Antjnd  Rot        •        •  .   8  W.  B.,  lU 


Jhaloo  v.  Fobzund  Ad 


6  w.  B^  ao 


80. 


Proof   of    oonsideration — 


Promissory  note — Smtbi^  professional  moneg-lender 
against  a  young  man  recenlly  eome  of  age  -  Pre* 
sumption  -  Negotiable  Instruments  Act  (XXVI  of 
1881J,s.  1!8 —  Evidence  Aet  (I  of  I872J,  s.  114, 
ill,  (c), — Professional  money  lenders  sued  a  yoong 
*man  recently  c^me  of  age  to  recover  eertun  loans  A 
money  alleged  t'j  have  been  advanced  by  them  to 
him  on  promissory  n  )tes«  The  defendant,  who  under 
the  will  of  his  father  was  entitled  to  a  large  prrjperty 
but  had  not  yet  come  into  possession  of  it,  was  of  an 
extravagant  and  reckless  chaiacter.  He  pleaded,  as 
to  part  of  the  consideration  for  the  notes,  that  he  did 
not  receive  it,  and  as  to  a  further  part,  that  the  con- 
sideration was  immoral.  In  dealing  with  the  case 
the  Coart  laid  down  the  following  prf* positions,  not 
as  rules  of  law,  but  as  guides  in  c'>nsidcring  the 
evidence  in  snch  a  case :  (1)  That  upon  the  abore 
facts  the  ordinary  presumption  that  a  negotiable 
instrument  has  been  executed  for  value  received  was 
so  much  weakened  that  the  defendant's  allegation 
that  he  had  not  received  full  consideration  was  sufli* 
cient  to  shift  the  burden  of  proof  nn  i  to  throw  upoa 
the  money  lenders  (the  plaintiffs)  the  obligation  of 
satisfying  the  Court  that  they  had  paid  the  consider- 
ation in  full.  That  is  the  practical  effect  of  ill.  (e) 
to  s.  114  of  the  Evidence  Act  (I  of  1872).  {t)  When 
the  plainUif,  in  answer  to  such  a  defence,  affirmed  that 
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be  had  paid  the  conBideration  in  full,  and  was  corro- 
borated by  his  books  and  witnesses,  the  onus  of  proof 
mgain  shifted  over  upon  the  defendant.  (^)  The 
burden  of  proof  thus  thrown  upon  the  defendant 
could  only  be  met  by  a  perfectly  truthful  and  har- 
monious statement  which  the  Court  felt  able  to  rely 
upon  with  confidence.  In  the  absence  of  this,  the 
ordinary  presumption  laid  down  in  s.  118  of  the 
H^egotiable  Instruments  Act  (XXVI  of  1881)  must 
prevail,  riz.,  that  until  the  contrary  is  proved,  the 
presumption  should  be  made  that  every  negotiable 
instrument  was  made  for  consideration.     Mori  Gu- 

I4AB0HAND  «.  MaHOHBB  MbHDI  ThARTA  ToPAN 

[I.  Ij.  B.,  20  Bom.,  867 

9L  -^ • Proof    of    eon- 

sideraiion  for  a  registered  mortgage — Ineome'tax 
returns -Kridenee  Act  (I  of  1872),  ss,  76  and  77. 
— The  defendant  in  a  suit  for  money  secured  by 
registered  mortgage  to  be  paid  by  him  to  the  plaintiff 
denied  the  consideration  of  which  he  had,  before  the 
registering  officer,  acknowledged  the  receipt.  The 
original  Court,  which  dismissed  the  suit,  would  not 
have  decided  in  favour  of  the  defendant  but  for  its 
having  been  shown,  on  an  inspection  of  copies,  offici- 
ally certified,  of  income-tax  returns  made  by  the 
plaintiff,  that  he  had  not  stated  the  interest  accruing 
ou  the  mortgage  as  part  of  his  income.  This  judg- 
ment was  reversed  in  appeal.  The  Judicial  Commis- 
sioner was  of  opinion  that  the  certified  copies 
should  not  have  been  admitt^'d  in  evidence,  in 
reference  to  ss.  76  and  77  of  the  Indian  Evidence 
Act  (I  of  1872 J ;  and  also  that,  assuming  the  false 
abatement  of  inc;me  to  have  been  made,  it  still 
remained  unproved  by  the  defendant  that  the  ac- 
knowleds;ed  consideration  had  not  been  paid.  The 
judgment  of  the  Appellate  Court  was  affirmed  by 
their  Lordships,  who  concurred  in  the  opinion  that 
the  returns,  if  the  plaintiff  had  wrongly  omitted  to 
make  a  full  return  of  income,  would  not  have  had 
any  weight  in  changing  the  onus  which  lay  upon 
the  defendant  of  showing  that  no  consideration  had 
passed  for  this  mortgage.  Ali  Khan  Bahadttr  «. 
IxsAs  Febshad  .      I.  Ii.  B.,  23  Calc,  950 

[Xi.  B.,  23  I.  A.,  92 


92. 


Suit  on  hond^ 


Proof  of  consideration  where  defendant  denies  and 
proves  that  he  acknowledged  receipt  of  it, — In  a 
suit  on  a  bond,  plaintiff  rested  his  case  entirely  upon 
the  bond  and  the  defendant's  acknowledgment  therein 
that  B8,000  was  received  in  cash.  At  the  trial  the 
defendants  pr^tved  that  acknowledgment  to  be  ficti- 
tiaus,  and  that  only  a  part  of  the  money  had  been 
advanced.  Held  that  the  onus  was  upon  the  plain- 
tiff to  prove  in  some  other  way  the  advaace  which  he 
alleged.    Lala  Lakki  Chan'd  v,  Haidab  Shah 

[4  C.  W,  N.,  82 

98. Proof  of  amount  due—  Suit 

on  bond, — In  a  suit  on  a  bond,  it  is  f«;r  the  plaintiff 
to  prove  the  amount  of  the  debt,  and  this  will   be 

Toi.  rr 
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done  sufficiently  in  the  first  instance  by  proof  of  the 
execution  of  the  bond.  It  is  for  the  defendant  to  prove 
in  answer,  if  he  can,  that  such  amount  is  less  than 
the  sum  sued  for.    Sitabamaitab  v.  Hahv  Aiyab 

[1  Ma<t,  447 

94. .  Bedtal  in  hond— Consider- 
ation. ^The  plaintiff  sued  on  a  bond,  which  recited 
that  the  defendant  had  received  the  consideration 
mentioned  in  the  bond.  Beld  that  the  onus  was  on 
the  defendant  to  show  that  the  recital  in  the  bond 
was  not  correct.     Fdtlli  Bibi  v,  Bassibudi  Mibha 

[4  B.  Ii.  B.,  F.  B.,  64 

S.  C.  Foolbb  Bibbb  v.  Bassibudi  Mibdha.    Baua 

NATH  CHirOKBBBUTTr  V..UOHANATH  BOY 

[12  W.  B.,  F.  B.,  25 

RuaHOOKATH  Do83  V.  LvcHMEB  Nabain  Sutgh 

[10  W.  B.,  407 


95. 


Admissi  o  ft— 


Consideration. — A  sued  J?  on  a  bond,  in  which  it  was 
recited  that  B  had  received  the  amount.  B,  in  his 
written  statement,  admitted  execution,  but  stated  that 
he  had  received  the  amount  mentioned  therein,  not 
under  the  bond,  but  on  the  pledge  of  certain  jewel- 
lery. Meld  that  on  the  admission  of  the  execution  of 
the  bond,  which  contained  the  recital  of  payment, 
the  onus  was  upon  B  to  prove  that  payment  had  not 
been  made  under  the  bond.  Maniklal  Baboo  v. 
Rakdas  Mazitmdab 

•  [1  B.  Ii.  B.,  A.  C,  92 :  10  W.  B.,  132 

96. Proof  of  want  of  consider- 
ation'-/S^«tY  for  money  due  on  bond.— When  in  a 
suit  for  money  due  on  a  bond,  both  the  execution  and 
the  receipt  of  the  consideration  i^e  d^oifd,  the  defen- 
dant must  prove  the  latter  plea,  if  tnr  execution  be 
established  by  the  plaintiff.  Kishbkdtal  Singh 
V.  MoNOauB  Lall         •        .        .2  Hay,  881 


97. 


Suit  on  bond — 


Onus  thrown  on  wrong  party,  "Effect  o/l— The  defen- 
dants in  a  suit  on  a  bond  admitted  the  execution  of 
the  bond,  but  denied  that  they  had  received,  as  the 
bond  recited  they  had  at  the  time  of  its  execution, 
the  consideration  for  it.    The  Court  of  first  instance, 
instead  of  calling  on  the  defendants-  to  establish  the 
fact  that  they  jl^ad  not  received  the  consideration  for 
the  bond  as  it  oucht  to  have  done  under  the  circum- 
stances, irregularly  allowed  the  plaintiff  to  produce 
witnesses  to  prove  that  the  consideration  for  the  bond 
had  been  paid  at  the  time  of  its   execution.      The 
evidence  of  these  witnesses  proved  that  the  conudera- 
tiou  of  the  bond  had  not  been  paid  at  the  time  of 
execution,  and  that,  if  it  had  been  paid  at  all,  it  had 
been  paid  at  some  subsequent   time.      Held  that, 
although  the  plaintiff  ou^ht  not  to  have  begun,  yet, 
as  he  had  d>>ne  so,  and  his  witnesses  had  proved  that 
the  consideration  for  the  bond  had  not  been  paid  as 
admitted  in  the  bond,  a  new  case  was  opened  up  in 
which  the  onus  was  shifted  back  to  tho  plaintiff  to 
establish  that  he  had,  net  at  the  time  alleged  in  the 

9  8 
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bondi  bnt  at  some  subsequent  timo,  paid  to  the 
defendants  the  consideration  for  the  bond.  Makx7D 
V.  Bahobi  Lal  .         .    I.  Ij.  IL,  3  AIL,  824 


8d. 


Non-reoeipt  of  AiU  oonsi- 


deratioiL — Suit  on  bond.  — lu  a  suit  for  money  due 
on  a  bond  between  the  representatives  of  the  original 
parties  to  it,  the  defendant  attempted  to  reduce  the 
olaim  on  the  ground  that  the  money  had  not  been 
received  in  lull,  the  bond  having  been  given  partly  in 
respect  of  an  old  debt,  and  partly  in  respect  of  a 
credit,  in  account,  upon  which  the  debtor  had  not,  in 
fact^  drawn  certain  items.  The  Judicial  Committee 
concurred  with  the  High  Court,  which  had  reversed 
so  much  of  the  decree  of  the  Court  of  first  instance 
as  diaaUowed  these  items ;  the  latter  Court  not  having 
correctly  adjusted  the  burden  of  proof,  and  having 
acted  as  if  the  plaintiff  had  relied  on  his  own  books  to 
prove  the  debt,  besides  having  erred  in  weis?hiug  the 
evidence.     iiAJESWAsi  Kuab  «.  Kai  Bal  Kbishan 

[I.  li.  R.,  9  Aa,  718 
L.  IL,  14  L  A.,  142 


99. 


Judge's     duty    to     decide 


flecuadum  allegata  et  probata^— The  plaintiffs 
sued  upon  two  bonds  executed  by  the  defendant  in 
their  father's  favour,  one  for  ii200  and  the  other  for 
R99-15  annas.  The  defendant  in  his  written  state- 
ment, as  well  as  in  his  deposition,  admitted  execution 
of  the  bonds  in  question,  but  pleaded  non-receipt  of 
consideration.  The  Subordinate  Judge  held  that  the 
bond  for  U200  was  not  proved,  but  awarded  the 
claim  upon  the  other  bond.  On  appeal,  one  of  the 
issacs  raised  by  the  Assistant  Judge  was— arc  the 
bonds  in  suit  pn^ved?  He  hold  that  the  plaintiffs 
had  failed  to  proap  execution  of  the  bonds,  and 
dismissed.  tl||plainr  t»  toto.  Held,  reversiui,''  the 
decision  of  the  lo^wcr  Court,  that  the  defendant  having; 
admitted  cxecutim  of  the  bonds  in  question,  the 
Assistant  Jud^e  acted  illegally  in  the  exercise  of  his 
jurisdictio:!  in  raising  the  question  of  the  execution. 
The  first  rule  of  adjudication  is  that  a  Jud<;e  shall 
decide  secunium  allegata  et  probata.  The  o:ily 
question  that  could  bo  tried  in  the  present  case  was 
non-receipt  of  consideration.  Gobakh  Babaji  r. 
ViTHAL  Nabatan    .         .  L  L.  K.,  11  Bom.,  486 


100. Allegation   of  payment— 

Allegation  of  I ou  of  docunient^—TiiQ  ^\&ii\i\ft  in  a 
auit  on  a  bond  for  money  accounted  for  not  producing 
it  by  alleging  that  the  defendant  had  stolen  it.  The 
defendant  admitted  the  execution  of  the  bond,  but 
alleged  that  he  had  paid  it.  Held  that  the  defen- 
dant was  bound  to  begin  and  prove  payment  either  by 
the  production  of  the  bond  or  other  evidence,  or  by 
both.    Chuni  Euab  v,  Udai  Eam 

[I.  li.  B..  6  AIL,  73 

101.  Plea  of  payment— 6f(i7    on 

hewi— Alleged  theft  of  bond  hy  obligors.—'ThM 
plaintiff  sued  on  a  bond  made  in  his  fovonr  by  the 
.Hpfendants,  which  he  allc^'cd  had  been  stolen  by  the 
^fendants.    The  defendants,    while  admitting  the 
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execution  of  the  bond,  pleaded  payment,  and  that  the 
bond  had  been  returned  by  the  plaintiff  to  them. 
They  djd  not  produce  the  bond,  nor  did  they  offer  any 
evidence  of  the  alleged  payment.  Held  that»  aa  the 
defendants  admitted  the  bond  and  pleaded  payment, 
the  burden  of  pro  )f  of  such  payment  lay  oa  them. 
Sayji  bin  Satu  r.  Patlu       .  8  Bom.»  A..  C,  139 

Mbhsboonnibsa  r.  Abbool  Qunbb 

[17  ^r.  laL,  609 

102.   — : Bond  in  favour  or  one  nn  - 

divided  brother  for  the  benefit  of  liimself 
and  others — Suit  by  promise  alone — Paytnent  to 
younger  undivided  broth^.r — Discharge, — In  a  suit 
on  a  bond  executed  by  the  deceased  father  of  defen- 
dants, in  favour  of  the  plaintiff,  the  defendants,  while 
admitting  the  bond  and  the  consideratiim  for  which 
it  had  been  piveii,  contended  tliat,  inasmuch  as  plaintiff 
had  four  undivided  brothers  and  the  deed  had  be^a 
executed  in  his  name  for  the  benefit  of  himself  and 
his  brothers,  the  latter  should  have  been  joined  as 
plaintiffs,  and  that  plaintiff  could  not  maintain  the 
suit  alone.    They  also  pleaded  payment  to  plaintiff's 
undivided    younger  brother,  which  payment,   they 
contended,  was  binding  on  the  plaintiff.     Held  that 
plaintiff    was  entitled  to    sue  for  the  family    debt 
withmt  joining  his  undivided  brothers,  the  contract 
on  which  the  suit  was  based  being  in  plaintiff's  sole 
name  and  not  purporting  to  have  been  obtained  on 
behalf  of  any  others  but  himself.    And  that,  as  to  th ' 
payment   pleaded,  if  true,  plaintiff  was,  as  ret^anh 
the  promisor,  the  only  pers  m  primd  facie  entitled  to 
payment ;  it  therefore  lay  on  the  prpmisor  to  show 
that  a  payment  to  a  third  party  was  bindin$r  on  the 
plaintiff,  which  had  not  been  done.     The  contention 
that  payment  to  any  member  of  the  family  was  by 
itself  necessarily  binding  on  the  member  who  took 
the  contract,  could  not  be  supported.      Adaikkalam 
Chbtti  t\  MlsraiUTHiT   .  I.  Ij.  R.,  22  Mad^  326 


103. 


Bond  in  favour  of  one  oo* 


sharer — Payment  of  such  bond  made  to  another 
CO- sharer  tchen  a  discharge, — Where  a  debt  due  to 
one  member  of  a  joint  family  has  been  paid  by  the 
debtor  to  another  member  of  the  family,  the  question 
whether    such    payment    operates    as    a    dischar^re 
depends  on  the  circumstances  iinder  which  it   i\'as 
made.    A  and   JS   were  members  of    joint   Hindu 
family.    Both   managed  the  joint  property  for  the 
common  benefit.     Each  used  to  recover  debts  duo  on 
bonds  taken  in  the  other's  name.     In  1890  defendant 
passed  a  bond  to  ^.    In  18i>2  he  passed  a  mort^ra^e 
bo!id  to  Bj  the  consideration  for  which  was  stated  to 
bo  the  balance  due  on   the   former  bond.     Subse- 
quently  A  sued  defendant  on  the  bond  of  1890. 
Held  that  under  the  circumstances  the  mortgage- 
bond  passed  to  B  operated  as  a  valid  discharge  of 
A*»  claim   under  the   previous   bond.     Ourushan- 
tapfa  v.  Chakmallaffa    I.  Ij.  H.,  24  Bom.y  123 


104. 


Suit  for  money  lent  on  ac- 


knowledgment—Proq/*  of  consideration, — Where 
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ONUS  OP  "PROOF— continued, 

17.  DOCUMENTS  BBLATING  TO  L0AN5. 
EXECUTION  OF,  AND  CONSIDERATION 
FOR,  AND  CASES  OP  MONEY  LENT 
— continued, 

the  plaintiff  sued  to  recover  money  lent,  relying  upon 
a  8amad<iskat  or  acknowledgment  of  debt  given  hj 
the  defendant, — Hefd  that  s.  9  of  Bombay  Regula- 
tion Y  of  1827  contained  the  rule  of  law  applicable 
to  the  case,  and  that  tho  onus  lay  on  tho  defendant  to 
prove  that  he  had  nob  received  full  consideration  for 
the  acknowledgment  of  indebtedness  he  had  subscribed. 
MoTi  Kahanji  v.  Dipchand  Vibchand 

[6  Bom.,  A.  C,  81 

105. Suit  for  money  lent  -Ad- 
mission of  receipt  of  note. — Where  a  plaintiff 
suing  for  repayment  of  a  loan  fails  to  prove  t  >  the 
satisfaction  of  the  Court  that  a  pledge  nllegcd  to 
have  been  made  as^ccurity  was  made,  he  is  nevertheless 
entitled  to  a  decree,  unless  the  Court  holds  that  the 
loan  itself  was  not  made  A  party  admitting 
the  receipt  of  a  note  for  Hi, 000  oa  loan  becomes 
primarily  liable  for  it  to  the  lender,  and  it  is  for 
him  to  show  that  the  advance  was  made,  not  on  his 
credit,  but.  on  that  of  some  other  person.  MoNOHnB 
Doss  V,  GWQA.  PSBSHAD  .  .     2  N.  W.,  264 


106. 


Suit  for  value  of  hundi— 


JProof  of  p^ynaent — Possession  of  hundi. — On  2nd  Au- 
$7ust  1872  A  if  filed  a  plaint  ao^ainst  M  H  &nd  MR, 
in  which  he  alleged  that  on  Ist  April  1870  Al  22.  had 
given  a  hundi  for  R500,  for  value  received,  tr»  A  K 
that  on  27th  March  1871  Jf  if  purchased  this  humli 
from  A  Ky  prijiuis.ng  to-  pay  him  H  534  for  it ;  that 
M  JBL  nave  the  hundi  to  his  brotht^r  I  II  f.)r  the 
purpose  Oi'  obtaining  payment  of  the  amount  from 
M  R  ;  and  that  I  H  subsequently  informed  A  K  that 
the  hundi  had  been  lost.     A  K  accordingly  prayed 
that  defendants  M  H  and  M  R  might  be  decreed  to 
pay  to  him  ft534  with  profit  and  interest.     M  R  ad- 
mitted that  he  had  executed  the  hcndi,  and  had  given 
it  to  ^  i'  for  R500.     He  further  alleged  that  it  had 
been  presented  to  him  for  payment  by  /  iT,  to  whom 
he  hod  piid  the  amount  with   interest  on  31st  March 
1871,   and  he  produced  the  hundi  with  a  receipt, 
parportin-'  to  be  by  I  H,  indorsed  upoi   it.     I  U 
denied  the  payment  by  M  R^  and  alleged  the  indorse- 
ment on  the  hundi  to  be  a  forgery.     Held  that  the 
admission  by  Jf  JZ  of  the  drawing  of  the  hundi  for 
value  received  laid  on  him  the  burden  of  proving 
payment,  and  that,  though  the  possession  hy  M  K 
of  the  hundi  was  a  circumstance  in  his  favour,  yet, 
ad  it  did  not  in  itself  amount  to  proof  of  payment, 
the  onus  probandi  was  not  thereby  shifted  on  to  the 
plaintiff.     Abdul  Eabiii  v,  Makji  Hansbaj 

[I.  Ij.  B.,  1  Bom.»  295 


107. 


Statement  in  Ikrar  reser- 


-ving  equity  of  redemption—  Loss  of  document — 
Absolute  salCy  Deed  of. — Plaintiff  sued  for  confirma- 
tion of  possession  and  registration  of  certain  property 
which  had  been  mortgaged  to  him  by  def en  dants.  The 
transaction  on  the  face  of  the  deed  was  an  absolute 
sale,  but  an  ikrar  was  executed  at  the  same  time 
as  the  mortj:age  which  reserved  the  equity  of  redemp- 
tion to  the  II mortgagor.      This  ikrar  was  mido  over  to 

YOl.  IT 


OTSTUB  OF  FnOOl^—eontinued, 

17.  DOCUMENTS  BBLATING  TO  LOANS, 
EXECUTIOl^OP,  AND  CONSIDERATION 
FOB,  AND  CASES  OF  MONEY  LENT 
— concluded, 

the  defendant,  the  mortgagor.  Pl^ntifPs  allegation 
was  that  the  ikrarnamah  was  returned  to  him  by  the 
mortgagor,  who  thus  -surrendered  the  equity  of  re- 
demption. Defendant  alleged  that  the  ikrar  had  been 
lost,  and  had  somehow  found  its  way  to  tht!  plaintiff. 
Held  that  the  presumption  of  law  Was  in  favour  of 
the  plaintiff,  who  had  possession  of  the  ikrar,  and 
that  the  onus  of  proving  its  l.>ss  lay  upon  the  def  en. 
dant.    Baj  Eoomab  Snran  r.  Bam  Stthate  Bot 

[U  W.  B.,  161 

108. Satief action     of    decree— 

Proof  of  payment  made  out  of  Court — Statement  in 
receipt.  —  Where  money  was  paid  in'  satisfaction  of  a 
decree,  not  through  the  Court,  and  a  receipt  was  taken, 
but  execution  was  aiteru'ards  enforced  in  a  suit  f •  r 
refund  of  the  money  so  ^tLid,—Held  that  the  state- 
ment contained  in  the  receipt  to  the  effect  that  the 
decree  had  been  satisfied  v>as  sufficient  to  shift  ihe 
burden  of  proof  to  the  defendant  to  show  that  ib  was  au 
incorrect  statement.    Datlata  «.  Ganesh  SnAsriti 

[I.  Ii.  B.,  4  Bom.,  SI95 


109. 


18.  EASEMENTS. 


Claim  to  restrain  exercise 


of  proprietary  righta— Criminal  Procedure 
Code  (Act  X  of  18S2J,  s.  14?.— The  right  to  re- 
strain  another  from  exercisiuir  ordinary  proprietary 
ri^'hts  over  his  own  land  i«  of  the  nature  of  an  ease- 
ment different  from  the  ordinary  rights  of  owners  of 
land ;  the  burden  of  proof  would  therefore  lie  upon 
the    party   alleging     such  ritjhts,      Habi    Mohun 

ThAKUB  V,   KiSSEN  SUNDABI 

[L  Ii.  IL,  11  Calc,  62 

110.  Bight  of. way  or  water- 
course over  lOJad-SuU  to  have  right  to  easement 
determined  after  order  of  Magistrate  under  s,  532, 
Criminal  Procedure  Code,  i872.— Whore  thn  right 
to  have  a  way  or  water-courae  over  certain  land  is 
disputed  l»y  the  owner  thereof,  and  an  order,  under 
s.  532  of  the  Code  of  Criminal  Procedure,  has  been 
passed  by  the  Ma&;i'«trate  in  favour  of  the  person 
claiming  the  rijfht,  the  fact  of  such  an  order  havinsr 
been  made  will  not  be  sufficient  to  relieve  the 
latter  from  the  onus  of  proving  the  claim,  in  a  sub- 
sequent suit  by  the  owner  to  establish  his  right  to 
the  exclusive  use  of  the  land.  I'uchai  Khan  v. 
Abed  Sirdar,  21  JT,  R„  140,  dissented  from.  Obuoy 

ChUBUIT  DET  V,  LUKHY  MOKEE  BeWA 

[2  C.  Ii.  R.,  666 

111. Bight  of  way  -  Suit  for  de- 

claracton  that  party  who  has  obtained  a»  order 
under  s.  320,  Criminal  Procedure  Code,  1861,  has 
no  right  of  irny  —  /'roof  of  right  to  possession. — 
In  a  suit  for  a  declaration  that  defendant  had  no  rljht 
of  way  over  certain  land  beIon>?ing  to  the  plaintiff, 
where  it  appears  that  the  defendant  had  ob'ained  an 
order  from  the  Magistrate  under  the  Criminal  Pro- 
cedure Code,  1861>  s.  320,  it  was  held  that  the  onus  of 

9  8  2 
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ONUS  OF  TROOF^eontinmed. 

18.  EASEMENTS— coiic/iuftf<;. 

proTine  an  easement  did  not  ]ie  witb  the  defendant,  but 
that  it  waa  for  the  plaintiff  to  prove  that  be  was 
entitled  to  exclusive  possession.  Pttchai  Ehak  r. 
Abed  Sibdab    .         .         .         .    21 W.  K.,  1.40 


112. 


Bight  to  water—  Suit  for  re- 


moval ofouilett  for  water  :  plaintiff  alleging  right 
to  itt  exelvsire  «««.—  In  a  snir  for  the  removal  of 
certain  outlets  CDade  by  defendant  in  an  aqnedact,  on 
the  ground  that  plaintiff  %vas  entitled  to  the  exclnsi^e 
nse  of  the  water  of  the  aqueduct,  where  the  defence 
set  up  was  that  the  portion  of  the  aqnednct  to  which 
the  dispute  related  was  where  water  flowed  tlirrugb 
the  lands  of  the  defendant's  zamindari,— jffe/cf  that 
it  was  for  plaintiff  to  make  ^ood  the  title  be  alleged. 
OkBABT  r.  ElSBEK  SOOirDTTBEE  B086EE 

[15  W.  B.,  83 


118. 


19.  EJECTMENT. 

Suit  for  ejectment— Xf'mtV- 


ation  Aetr  1S69,  9, 15.— The  law  obtuning  in  India 
requires  that  in  actions  of  ejectment  the  Courts 
should  always  enforce  the  rule  that  a  plaintiff  must 
recover  by  tbe  strength  of  bis  own  title ;  and  a  party 
who  might  have  shifted  tbe  burden  of  proof,  if  be 
bad  proceeded  under  s.  15  of  Act  XIV  of  1859, 
cannot,  if  be  let  slip  that  opportunity,  obtain  tbe 
nme  advantage  in  an  action  of  ejectment.     Dada- 

BHAI  KAB8IDA8  V.  SUB-COLLECTOB  OE  BbOACH 

[7  Bom.,  A.  C,  82 

114;i Tregpass— Proof 

of  title. — In  an  ejectment  suit,  the  defendant,  thou(?b 
a  trespasser,  is  entitled  to  require  the  plaintiff,  who 
seeks  to  eject  bim*  to  prove  that  be  has  a  superior 
title.    Kalv  r.  Babsv    .    I.  Ii.  B.,  19  Bom.,  808 


116. 


Defence  of  right 


of    permanent     occupancy  —  Defence    of    special 
eharaeter. — In.  suits  by  the  trustee  of  a  temple  to 
recover    possessicm   of    certun    lands    witb    mesne 
profits,  defendants  set  up  in  defence  that  they  were 
absolute  owners  of  tbe  land  in  question,  or,  at  least, 
were  entitled  to  rights  of  i>ermanent  occupancy.     In 
support  of  tbe  latter  contention,  they  relied,  inter 
alidy  upon  certain  pymasb  documents,  which  con- 
tained the  word  ulavadai.the  use  of  which  term,  they 
contended,  established  tbe  alleged  right  of  permanent 
occupancy.    Held  (1)  that,  where  tbe  occupier  of 
land  resists  a  suit  for  ejectment  by  setting    up  a 
claim  of   a   right  of    permanent    occupancy,    the 
onus    of    establishing   such    a  right   lies    on    tbe 
defendant,  inasmuch  as  by    it  he   seeks  to  dero* 
gate   from    tbe   ordinary     incidents    of    property ; 
and    (2)    that    tbe    right  expressed  by    the    term 
ulavadai      (wluch     means     an   act    or    right     of 
plougbing  or  cultivating  lands)  cannot  be  assnmed 
to  be  a  permanent  right.    Rakgabaui  Bbddi  v. 
Gkaka  Sajuiastha  Paedasa  Saheadhi 

[I.  li.  B.,  22  MacU  264 
113. 


Limitatio  n— 

Ten/yMry.—When  a  plaintiff  seeka  to  eject  persons 
from  premises  claimeid  by  bin.,  on  tbe  ground  that 
they  are  in  wrongful  pcssessioo  of  tbe  premises,  be 


ONUS  OP  "FROOF— continued, 

19.  EJECTMENT— eoNC^iuM. 

is  bound  to  show  that  be  or  some  of  the  peraons  under 
whom  he  claims  have  been  in  possesmon  of  the  pro- 
perty within  twelve  ysars  before  suit.  A  mere- 
allegation  in  tbe  plaint  that  tbe  persons  sought  to  be 
ejected  were  tbe  tenants  of  tbe  person  through  wrbom 
the  plaintiff  claims  will  not  shift  tbe  burden  of 
proof.  Bao  Karan  Singh  v.  JBakar  AH  Kkan^  L. 
JR.,  9  T.  A.y  99,  explained  and  distingaiabed. 
GoPAXTX  Cfuedeb  Chuckerbuttt  r.  K11.MOSET 
MiTTEB  .    I.  Ii.  B.,  10  Calc,  874 

117. Claim  to  joint 


ownership, — In  a  suit  to  eject  the  special  appellant 
from  a  portion  of  a  house  which  he  cUimed  to  be  in 
possession  of  as  part  owner, — J^eld  that  the  lower 
Appellate  Court  was  wrong  in  laving  dowm  that  it 
was  not  called  upon  to  decide  whether  tbe  defendant 
was  entitled  to  share  in  the  house,  as  the  onos  of 
proving  an  exclusive  title  to  the  property  lay  on  tbe 
plaintiff.    IsuBJi  r.  Khatiza 

[2  Bom.,  189 : 2nd  EcL,  181 


118.^ 


Proof  of  posseS' 

sion.—  Quare — Whether  a  plaintiff  in  ejectment  is 
entitled  to  succeed  upon  mere  proof  of  antecedent 
undisturbed  possession.    Jottaba  Dabbbb  r.  Maho- 

KED  MoBABUCK 

[I.  I*.  B.,  8  Gala,  975 :  U  C.  I«.  B.,  399 


119. 


X^ectment,  Bvidenee  of — 


Presumption  of  acts  of  Courts  being  bondfide.-^  An 
ejectment  alleged  to  have  taken  place  under  direct  ac- 
tion  of  Court,  and  supported  by  documents  issued  by, 
and  filed  in,  tbe  Court,  must  bepresnmed  to  have  been 
real  and  bond  fide,  until  the  party  ejected  proves  that 
all  these  proceedings  were  fictitious,  and  that  he  never 
lost  possession  of  tbe  land,  but  still  holds  it.  Bm;- 
BiTDDEN  «.  Hahiff  Mvluck  .    6  W.  B^  180 

20.  ENHAKCEMENT  OP  BENT. 
120. Suit    for    enlian  cement — 


Fair  and  equitable  rent — A  plaintiff  who  suea  for 
enhanced  rent  is  bound  to  prove  that  the  present  rate 
is  not  fair  and  equitable.  HiXLS  v,  Jbedab  Mrx- 
DUL      ••....        1  W.B.»8 

GoLAM  All  V,  GoPAL  Lall  Taqobx  1 W.  B.,  56 

Svubeba  KHATOON  V,  GOFAL  Lau.  Taoobe 

[iw.B^ea 

12L  Peng  fit  Te»anep 

Act  (Vni  of  1885),  »*,  7  and  ISS—Cus- 
iomary  rate  of  rent — Fair  and  equitable  r««/.  —  In  a 
suit  for  enhancement  of  rent  of  a  tenure  under  s.  7 
of  tbe  Bengal  Tenancy  Act.  it  is  for  tbe  plaintiff  to 
start  bis  case  by  proving  that  the  existing  rate  was 
below  tbe  customary  rate  payable  by  persons  holding 
similar  tenures  in  tbe  vicinity,  or  that  it  was  not 
fair  and  equitable,  before  the  onus  can  be  shifted  to- 
the  defendant  to  prove  that  the  existing  rent  was  fair 
and  equitable.  Hem  Chanpha  Chowdbbt  r.  Kali 
Pbasanna  Bhaihjsi      .    I.  li.  B.,  28  Calc,  832 


122. 


*.  J5.~S.  18  of  Act  X  of  1859 


Act  X  of  1859, 
applicable,  not 
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ONUS  OF  PROOF— oo»/i»Mtfi. 

20.  ENHANCEMENT  OF  ^E^T^-eoniinued. 

merely  to  raiyati  having  ri^'hts  of  occapancy,  but  to 
all  under-tenants  and  raiyats.  The  landlord  cannot, 
hy  giving  notice  of  enhancement,  compel  the  tenant 
to  pay  more  than  a  reasonable  rent,  and  ho  cannot 
enhance  without  notice  specifying  the  grounds  of  eu- 
hancement.  The  onus  of  pi-ovihg  the  existence  of  the 
grounds  alleged  is  upon  the  landlord.    Bak&anath 

HaKDAL  r.  BiNODKAM  SBN 

[1  B.  Ij.  IL,  F.  B.,  25 :  10  W.  R.,  F,  B.,  83 


123. 


Ground  of  en- 


hancftnent — Aci  X  of  1859,  «.  17, — In  a  suit  for 
enhancement  of  rent,  on  the  ground  that  "  the  pro- 
duce and  productive  powers  of  the  land  have  increased 
otherwise  than  by  the  agency  or  at  the  expense  of  the 
raiyat/'  the  onus  is  upon  the  plaintiff  to  prove  the 
grounds  upon  which  he  seeks  enhancement.     Baj- 

XSI8HNA  MOOKEKJEB  1*.  KalI  ChABAN  DOBATIT 

[6  B.  U.  B.,  At?,,  122 :  16  W.  B..  109 

Dhunbaj  Eoonwab  r.  OoQ^auB  Nabatn  Kook- 
^WAB 16  W.  B.,  2 


124. 


Act  X  of  1859, 


«•  17,  cl,  2  ~ Where  in  a  suit  for  enhancement  on 
the  ground  that  the  productive  powers  of  the  land 
have  been  increased  otherwise  than  by  the  agency  or 
at  the  expense  of  the  raiyat,  the  defendant  admits  the 
increase  in  productiveness,  but  denies  the  alleged 
cause,  the  onus  of  proving  that  the  productiveness 
•baa  been  increased  by  other  means  lies  on  the  plain- 
tiff.     PULIK  BXHABI  SbK  17.  WaTSON 

[B.  Ij.  B.»  Sup.  Vol.,  904 

S.  C.  PooLiN  Bbhabss  Sein  v.  Watson 

[9  W.  R,  190 

Overruling  Nobben    Eishbn   Boss  v.  Shopat- 
eou^AH IW.  B.,  24 


125. 


Nature  of  ten- 


ancy—  Grounds  of  enhancement, — In  a  suit  to  recover 
rent  at  an  enhanced  rate  after  notice  had  been  granted, 
a  kabuliat  was  put  in  in  support  of  the  plaintiff's 
case  and  admitted  by  defendants.  A  pottah  put 
in  by  defendants  was  found  by  the  lower  Court 
to  be  a  forgery.  Held  that  plaintiff's  contention 
that  the  kabuliat  does  not  give  the  full  terms  of  the 
agreement  binds  him  to  show  beyond  all  reasr^nable 
doubt  what  were  the  actual  terms  of  the  pottah. 
Having  failed  to  do  this,  the  kabuliat  was  treated  as 
complete  and  can  elusive  evidence  of  the  nature  of  the 
•tenancy,  which  was  infen-ed  by  the  Court  to  be  per- 
manent and  at  a  fixed  rate.  Held  that  it  lay  upon 
the  plaintiff  to  make  out  distinctly  the  different 
grounds  on  which  he  rested  his  right  to  enhance,  viz., 
excess  of  area,  increase  of  productiveness  apart  from 
the  tenant's  agency,  and  increase  in  the  value  of  pro- 
duce.    GoLAic  Ali  V,  GoPAL  Lall  Thakoob 

[9  W.  B.,  66 

S.  C.  on  appeal  to  the  Privy  Council,  SoOBASOOir- 
DIBT  DiBi  «.  OoLAH  Ali     16  B.  Ii.  B.,  126  note 

[19  W.  B.,  142 


126. 


Purchaser     of 


estate  settled  in  perpetuitjf.  —When the  purchaser  of 
a  moiety  of  an  estate  settled  in  perpetuity  some  years 


OKXrS  OF  'BB.OO^'-continued. 
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ago  according  to  a  jamabandi  then  made  does 
not  sue  directly  to  set  aside  the  jamabandi  of  settle- 
ment, but  many  years  after  the  settlement  he  sues  to 
enhance  the  rents  entered  therein,  to  entitle  him  to 
succeed  he  must  show  that  since  the  period  of  settle- 
ment circumstances  have  occurred  which  have  tended 
to  raise  the  value  of  the  rai^at's  lands,  and  conse- 
quently to  entitle  him  to  an  increased  share  of  the 
surplus  profits  arising  from  the  lands.  Bah  Lochun 
Paul  v.  Bbojo  Mohinbb 

[W.  B.,  1884,  Act  X.  118 

• 

127. Similar    rates, 

— Where  a  plaintiff  sues  for  enhancement,  on  the 
ground  that  the  defendant  does  not  pay  the  rents  pnid 
by  others  in  the  neighbourhood  for  similar  lands,  and 
the  defendant  denies  his  liability  to  pay  such  rents 
owing  to  his  having  mokurari  pottahs,  the  onus  is 
on  the  defendant  to  prove  those  pottahs.     Pbannath 

BOT  CHOWDHuY  t).  MOHKHOODEEN  AHMBD 

[6  W.  B.,  Act  X.  89 


128. 


Custom  to  ex- 


empt certain  land. — In  a  suit  for  enhancement,  where 
the  defendant  pleads  that  rent  has  been  assessed  on 
lands  covered  by  hedges  and  ditches  and  forming 
boundaries  between  fields,  and  that  according  to  cus- 
tom such  land  is  not  liable  to  pay  rent  at  all,  the 
onus  is  on  the  defendant  to  prove  the  custom.    Haboo 

CUOWDHBY  V.  JOYBBSUB  NUMDBB 

[6  W.  B.,  Act  X,  43 

129.  — Excess  lands,  — 

In  a  suit  for  enhancement  of  rent  on  the  ground 
that  defendant  holds  land  in  excess  of  what  he  pays 
rent  for,  it  is  plaintiff's  duty  to  show  that  the  lands 
in  question  are  all  included  within  the  tenure  of  the 
defendant,  but  that  the  latter  has  been  j)aying  rent 
for  a  quantity  less  than  the  area  of  those  lands. 
Ahhbd  Hossbik  v.  Bundbb  .    16  W,fi.,  91 

130.   ;-    Alteration    of 

area  of  tenant's  holding, — To  entitle  the  plaintiff  to 
a  decree  for  enhancement  of  rent  on  the  ground  of  an 
alteration  in  the  area  of  the  defendant's  holding,  tho 
plaintiff  must  show  that  the  defenciant  is  hddiig 
lands  in  excess  of  what  he  is  paying  rent  for,  and  in 
order  to  do  that  he  must  show  for  what  quantity  of 
land  the  defendant  is  paying  rent.  Subja  Kam'A 
Achabjbb  V,  Banbswab  Shaha 

[I.  Ii.  B.,  24  Calc,  1:51 


131. 


Act  X  of  1839, 


s,  16 — JPresumption,- In.  a  suit  for  enhancement,  tho 
burden  of  proof  that  a  tenure  is  protected  under 
s.  16,  Act  X.  of  1859,  is  on  the  defendant,  and  it  is 
only  for  the  plaintiff  to  rebut  any  presumption  which 
the  defendant  may  make  out   under  that  section. 

NOBOKBISTO  MOJOOMSAB  V»  TABA  MoKEB 

[12  W.  B.,  820 


182. 


Proof  of  varia- 


tion in  rat^  of  rent— Act  X  of  1859,  9,  16 -^In 
suit  for  enhancement,  the  presumption  under  s.  16, 
Act  X  of  1859,  established  by  twenty  years'  holding 
at  a  uniform  rate,  cannot  be  rebutted  by  the  fack 
that  the  plaintiff  did  not  obtain  direct  possession  o£ 
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the  eetate  for  many  yf ars,  and  was  for  other  reasons 
prevented  from  suing,  bnt  the  onns  »  on  the  plaintiff 
to  proye  that  the  present  rent  has  been  varied  or 
fixed  at  a  period  subsequent  to  the  decennial  settle- 
ment. Dbun  SnrGH  v,  CnriroEB  Kaitt  Mooeer- 
JES  .  .        .    W.  R.,  1864,  Act  X,  26 


188. 


Variation      of 


rent.^The  fact  alone  of  variation  in  the  n mount  of 
rent  paid  between  one  year  and  another  docs  not  ne- 
cessarily establish  a  right  in  the  plaintiff  to  enhance 
or  ffffect  the  defendant's  right  to  hold  at  a  fixed 
rent.  It  is  for  the  defendant  to  account  for  such 
variation.  Hubo  Nath  Rot  r.  Chitthamoney  Dos- 
SBB         .         •         .         .    8  W.  IL,  Act  X,  122 


184. 


Proof  of  uni- 


formify  of  rent,—  In  a  suit  for  enhanced  rent  of  a 
talulh,  the  existence  of  which  as  an  ancient  talukh 
is  undoubted,  and  in  which  the  only  question  is  whe- 
ther the  rent  is  fixed  or  variable,  the  onus  is  first  on 
the  defendant  to  prove  that  he  has  held  at  a  uniform 
rate  for  twenty  years,  and  (if  the  defendant  prove  so 
much)  then  on  the  plaintiff  to  prove  that  the  rent  has 
varied  since  the  permanent  settlement.  Rash- 
HointE  Dbbea  v.  Hubbonath  Rot  .  1 W.  B.,  280 


186. 


Beng,  Beg,  VIII 

of  1799,  99,  48,  51— Begistraiion.— In  a  suit  for 
enhancement -of  rent,  — ffeld  that,  ia  order  to  briufr  a 
talukh  within  the  scope  of  s.  51,  Hegulation  VIII 
of  1793,  it  was  sufficient  to  show  that  the  tenure 
existed,  and  was  capable  of  being  registered  at  the 
time  of  the  decennial  settlement,  the  fact  of  actual 
registration  not  being  an  essential  ehment  in  the 
formation  of  a  talukh.  M^eld  further  that  the  effect 
of  proof  of  the  existence  of  such  a  talukh  at  the 
time  of  the  decennial  settlement  was  sufficient  to 
throw  t]}e  onus  on  the  plaintiff  to  prove  that  it  was 
held  at  a  variable  rent.  Radhiea  CHOWDHBAnr  v. 
Baxasuitdabi  Da8I  •  4  B.  Ij.  B.»  F.  C,  8 

8.    C.    BAltA800]Ja>UBEB    DO88BB     v,     Radhiba 

Chowdbbaizt     .        •        .    18  W.  R,  P.  C,  11 

[13  Moore's  I.  A.,  248 

Reversing  decision  of  High  Court  in  Bama  Sooir- 

DBBBB  DO88BB  V,  RaDHIKA  ChOWDBBAIK 

[IW.R.,889 


186. 


Liahilitg       of 


land  comprised  in  a  zamindari  to  enhancement — 
Dependent  talukh — Besnmed  lakhiraji — Beng,  Beg, 
XIX  of  i7P5.— In  a  suit  for  enhancement  of  rent  in 
respect  of  land  which  the  defendant  claimed  to  hold 
ms  a  dependent  talukh, — Held  the  onus  was  upon  the 
lamindar  to  show  that  the  land  was  included  in  the 
lamindari  at  the  time  of  the  permanent  settlement. 

ASBAVULLAH  r.  BlTSSABAT  ALI  ChOWDHBT 

[I.  I<.  S^  10  Calc,  020 

187. Blea  that  some 

lands  never  paid  rent — Snit  for  enhancement,-^ 
When  a  landlord  sues  for  enhanced  rent  and  is  met 
by  an  allegation  that  certain  plots  of  land  never  paid 
any  rent  at  all,  the  onus  is  on  him  to  prove  that  the . 
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lands  did  at  some  former  time  pay  him  rent.     GuFOA- 

DHUB  SlBOH  V,  BiMOLA  DOSSEB 

[6  W.  R,  Act  X,  87 

Shxbb  Nab  at  k  Rot  t,  Chibak  Doss  BTSAaKX 

[6  W.  B^  Act  X,  46 

DHUH  MOKEB  i)BBXE  V,  SUTTOOBG-HnN  SEAI^ 

[6  W.  B^  Act  X»  100 

UlCBIEA     ChUBK    MlTlTDLB     «.     RaVDHOITB     IfO- 
HT7BIB 11 W.  B^,  86 

GriTAin  Kazi  r.  Habihab  Mookbbjeb 
[B.  Ii.  B.,  Sup,  Vol.,  16 :  W.  R,  P.  B.,  116 

Rah    Coomab    Ghosal    r.    Debbb     Pbbshai> 
Chattbbjeb 


188. 


6  W.  B.»  Act  Z,  87 

LaJchirn^, — ^Tlie 


suit  was  for  enhancement  of  rent.  The  defendant  set 
up  that  certain  plots  of  land,  the  rent  of  wbich  was 
sought  to  be  enhanced,  were  lakhiiaj,  and  therefore 
not  liable  to  pay  rent.  Held  that  the  onus  was  not 
upon  the  defendant  to  prove  the  land  was  lakhirmj. 
but  upon  the  plaintiff  to  prove  that  the  land  was 
mil,  or  rent-paying.  Semhle — The  Courts  are  aocos- 
tomed  to  require  some  primd  fetcie  evidence  from 
defendants  raising  such  defence  that  they  hold  some 
lakluraj  lands.  Sbidhab  Naitdi  «.  Bbaja  Nath 
EirVDU  Chowdhbt      .        2  B.  Ii.  B.,  A.  O.,  211 

[14  W.  Bh  286  note 


180. 


Separation    of 


mdl  and  laJ^hiraj  lands, — In  a  suit  for  assessment  at 
enhanced  rates,  in  which  the  defendant  admits  that 
the  main  portion  of  the  lands  in  dispute  are  mil,  but 
does  not  separate  the  rent-free  lands,  the  plaintiff  ia 
not  bound  to  prove  that  the  lands  are  mal  until  the 
defendant  points  out  their  precise  situation.  Sutto 
Chubn  Ghosal  v,  Tabdtbb  Chubn  Ghobb 

[8  W.  B.,  178 

ASHBITFOOKISSA  V,  UmtITO  MOHTJIT  DBB  RoT 

[6  W.  B.,  Act  X,  48 

Nehal  Chundbb  Mistbbb  v.  Hubeb  Pbbshab 
MiTNDUL 8  W.  B.,  188 


140. 


Blea  that  cer- 


tain  of  the  lands  included  in  notice  are  not  enhance' 
able — Onus  of  proof  of  such  fact — Notice  of  en- 
hancement,— In  suits  for  enhancement  of  rent,  where 
the  tenant  pleads  that  a  portion  of  the  land  sought  to 
be  enhanced  is  held  by  him  rent-free,  the  onus  is 
on  the  tenant  to  prove  primd  facie  that  such  portion 
of  the  land  is  so  held  by  him  ;  and  if  he  be  successful 
in  this,  the  onus  is  then  shifted  upon  the  landlord  to 
rebut  such  primA  facte  endence.  Nbwaj  Buhdo- 
PADHTA  r.  Kali  FBOsoBm)  Ghobb 

[I.  !«.  B.,  6  Calc,  648 : 8  C.  Ii.  B.^  6 


14L 


AliencUion     of 


land  being  lahhiraj, — In  a  suit  for  enhancement  of 
rent  upon  a  certain  area  of  land  which  plaintiff 
alleged  to  be  mil,  defendant  set  up  that  a  portion  of 
that  area  was  lakhiraj  and  did  not  belong  to  pUdn- 
tifPs  zamindari.  Held  that  plaintiff  was  bound  to 
prove  that  he  had  received  rent  for  the  disputed 
portion  before  he  could  obtain  a  decree  for  rent  for 


1 
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sfich  portion.  Quare—ln  it  snfBcient  that  defen- 
dant's pies  18  a  mere  allegation  of  lakhiraj,  or  must  it 
be  lapported  by  prim  A  facie  evidence  ?  Mrw  MpHim 
DST  r.  Sbksbak  Bot  .         .         .  14  W.  R.,  285 

Evidence  of  re 


142. 

ceipt  of  rent, — In  a  snit  for  enhancement  of  rent, 
where  defendant  gives  primd  facie  proof  of  a  rent- 
free  title,  snch  as  a  proceeding  of  the  resumption 
atlthnritiefl  releasing  his  lands  under  s.  48,  Bengal 
Begnlation  XIX  of  1798,  the  onus  is  on  the  plaintiff 
to  prove  receipt  of  rent.    Hbbra   Bam    Bhtttta- 

CHABJBB  r.  ASHSTTV  ALI  .  .     0  W.  B.,  103 


148. 


Allegation  of 


dehutter  land. — In  a  suit  for  enhancement  of  rent, 
where  defendant  pleads  that  a  parcel  of  it  is  dehutter 
land,  the  property  of  another  party,  the  onus  lies 
on  the  plaintiff  to  prove  that  the  land  is  mal,  even 
though  the  alleged  owner  puts  forward  no  claim. 
pBBic  Chand  Babik  V,  Bbojonath  Eooitdoo 
Chowdhby  .         .         .         .  10  W.  B.,  206 


144. 


Suit     for    ar- 


rears of  rent, — In  a  suit  for  arrears  of  rent  at  an 
eahanced  rate  where  the  defendant  set  up  that  he 
bad  relinquished  all  the  mal  land  in  his  occupation, 
and  that  the  residue  of  the  land  in  dispute  was 
Iskbiraj, — Held  that  the  onus  was  upon  the  plaintiff 
to  prove  that  the  land  for  which  he  sued  for  enhanced 
rent  wae  rent-paying,  and  not  on  the  defendant  to 
make  good  his  defence.  Mahomed  Azbbav  Asi  v. 
KAS0IB  Mahomed  8  B.  L.  B.,  A.  C,  804 


145. 


Suit  to  contest  enhance- 


ment— Act  X  of  1859,  s.  14,— In  a  suit  brought  by 
a  Aiyat  under  s.  14,  Act  X  of  1859,  to  contest 
a  notice  of  enhancement,  the  onue  prohandi  is  on 
the  ndyat.  Psithbe  Bam-Chowdh£T  t.  Chid  am 
CHinmBB  Shaha  ...       8  W.  R.,  8 


146. 


21.  GENEALOGICAL  DESCENT. 


Suit  for  i)artition  of  here- 


ditary property — Proof  of  genealogical  descent, 
— In  a  suit  for  partition  of  hereditary  property,  it  is 
notnecesary  for  the  plaintiff  to  trace  back  his  genea- 
logy to  the  original  grantee  and  to  prove  that  no 
other  descendant  of  that  grantee  except  himself  and 
the  defendants  are  in  existence.  It  is  sufficient  for 
bim  to  show  that  he  and  they  are  the  only  representa- 
tives of  the  person  who  last  held  the  property.  If 
oiherB  claim  a  share,  it  is  for  them  to  show  that  they 
have  any  rights  which  operate  to  restrict  the  plain- 
tiff's primd  fade  right  to  treat  such  property  as  the 
exclusive  property  of  himself  and  the  defendants. 
Kaxaji  but  Bakoji  «.  Bapuji  bik  Madhatbat 

[8  Bom.,  A.  C,  205 


147. 


Common    ancestor — Claim 


as  collateral  heir, — Where  the  plaintiff  claimed  as 
paternal  uncle's  grandson  and  only  heir  of  N,  and 
the  evidence  showed  that  ^s  father  was  one  of  three 
brothers,  but  it  was  not  stated  in  the  plaint,  nor 
shown  by  the  evidence,  who  was  the  father  of  the 
three  brothers,— Jfel(<  that  the  suit  ought  to  be 
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dismissed,  it  being  incumbent  on  the  plaintiff, 
claiming  as  a  collateral  heir,  to  ishow  who  the  common 
ancestor  was  from  whom  he  derived  title.  Kbdab< 
HATTTH  Doss  r.  Protab  CnriTDEB  Doss 

[I.  Ii.  B.,  6  Calc.  626 :  8  C.  !<.  B.,  968 

22.  HINDU  LAW. 


148. 


(a)  Adoption. 
Suit  to  set  aside  adoption 


— Invalidity  of  adoption, — A  plaintiff  suing  for  a 
declaration  that  an  adoption  is  invalid  is  bound  to 
prove  the  invalidity.  BsoJO  Kishorbb  Dosssfi  o. 
SbbevathBosb  9!W.  Bw,  458 


149. 


Allegation     qf 


fraudulent  adoption,— In  a  suit  to  have  it  declared 
that  an  adoption  which  has  long  taken  place,  and  hae 
been  acted  upon,  and  in  virtae  of  which  defendants  are 
in  possession,  is  a  fraudulent  and  false  adoption,  the 
onus  lies  on  the  plaintiff  to  make  out,  to  some  extent  at 
any  rate,  the  fraud  and  falsehood  alleged.  GooBOO 
Fbobttnno  Singh  «.  Nil  Madhub  Singh 

[21W.B.,84 


160. 


Improper    and 


unauthorized  adoption, — In  a  suit  in  which  plaintiffs, 
claiming  as  heirs  of  a  deceased  Hindu,  sought  to  set 
aside  an  adoption  effected  by  the  widow  as  without 
authority  and  otherwise  improper,  the  lower  Appel- 
late Courl^  held  that  the  onus  lay  with  the  plaintiffs 
to  prove  their  affirmation  in  respect  to  the  adoption. 
Hub  t)TA]i  Nag  v,  Bot  Ebibto  Bhoomice 

[24  W.  B,  167 


151. 


Adoption   under 


will — Proof  of  validity  of  adoption. — A  Hindu  died 
leaving  a  son  (who  afterwards  died  a  minor  and 
unmarried),  a  widow,  and  three  daughters.  On  the 
death  of  the  minor,  the  widow  succeeded  to  the  pro- 
perty, and,  under  a  will  of  her  late  husband,  adopted 
in  1851  a  son  of  her  husband's  brother.  The  widow 
died  in  1866.  One  of  the  daughters,  as  guardian  of 
her  infant  son  born  in  1858,  brought  a  suit  to  set 
aside  the  will,  and  with  it  the  adoption,  and  for 
recovery  of  possession  of  the  property  left  by  her 
minor  brother.  The  defence  set  up  was  that  the  wUl 
was  genuine;  that  the  plaintiff  shoald  have  sued 
within  twelve  years  from  the  adoption ;  and  that  she 
had  in  1861  admitted  the  adoption  in  having  accepted 
a  dar-patni  from  the  guardian  of  the  adopted  son. 
f#2c^  that  the  onus  was  upon  the  adopted  son  to  prove 
the  validity  of  the  adoption,  and  not  upon  the  plun- 
tiff  suing  as  heir  to  prove  its  invalidity,  even  though 
he  alleg»l  fraud  and  adduced  no  evidence  in  support 
of  it.     Tabini   Chaban    Chowdhbt   «.   Saboda 

SUNDABI  DaSI 

[8  B.  L.  B.,  A«  C,  145:  11 W.  B.»  468 

162. Validity  of  adoption  de- 

pending  on  whether  natural  son  aliire  or 
dead — Deed  or  will  conferring  estate  on  a  person 
described  as  adopted  son— Evidence  Act  fJoflSY^J, 
ss.  107,  108 — Person  not  heard  of  for  seven  years -^ 
Presumption  of  death, —  On^  8  d&ed.in  September 
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1878,  leaving  a  widow  B.    The  year  before  his  death 
hig  only  son  (Bala),  a  child  of  eight  years  old,  had 
left  his  home  and  was  never  heard  of  again.     A  few 
days  before  his  death,  8  adopted  the  plaintiff  Qiis 
nephew)    and    executed  a  deed  of  adoption,  which 
stated  that  he  had  no  hope  that  his  Sv)n  Bala  was  alive, 
and  that  he  had  therefore  adopted  the  plaintiff.     The 
deed  further  declared  the  plaintiff  to  be  the  owner  of 
all  S*s  property  with  all  the  rights  of  a  natural  son, 
but  provided  that,  in  the  event  of  the  lost  son  return- 
ing, he  should  have  half.    In  1802  the  plaintiff,  as  6'b 
adopted  son,  brought  this  suit  to  recover  some  of  S*g 
property,  which  was  in  the  hands  of  the  defendants, 
who  claimed  it  ^  S*a    heirs.     They  (inter  alid) 
impeached  the  plaintiff's  adoption.      Held  that,  in 
order  to  recover  the  property  as  the  adopted  son  of  S» 
it  lay  on  the  plaintiff  to  prove  a   valid   adoption. 
It  was  a  condition  precedent  to  prove  that  at  the  date 
of  the  adoption  S  was  without  a  son.       It  was  there* 
fore  for  the  plaintiff  to  prove  that  Bala  was  then 
dead.      There  was  at  that  time  no  presumption  that 
Bala  was  dead,  and»  there  being  no  evidence  on  the 
point,  it  was  impossible  to  say  when  he  died,  or  conse- 
quently that  the  adoption  was  valid.    Held,  however, 
thtkt  plaintiff  was  entitled  to  succeed  as  done^  under 
the  deed  of  adoption.     It  was  clearly  S'g  intention  to 
give  the  estate  to  the  plaintiff  as  being  his  adopted 
•on.    But  if  the  adoption  was  invalid,  the  gift  had  no 
effect.    The  onus  here  was  on  the  defendants.     It 
was  f cr  them  to  show  that  Bala  was  at  that  date  alive 
and   the  adoption  therefore  invalid.      That  burden 
ihey  had  not  discharged,  and  the  plaintiff'  therefore 
was  entitled  to  a  decree.      Per   F  abb  Air,    C,J,  — 
Where  a  deed  of  gift  or  will  confers  an  estate  upon  a 
named  person,  because  he  fills  or  by  reason  of  his  fill- 
ing a  certain  character,  he  is  entitled  to  recover  the 
etUitewithont  affirmatively  proving  that  he  fills  such 
•character.     The  onus  of  proving  that  he  does  not  fill 
the  character,  which  is  the  reason  of  the  gift,  lies 
upon  those  who  dispute  his  claim.   The  whole  question 
is  one  of  onus  of  proof.    RANao  Bala  Ji  r.  Moditeff  a 

[I.  L.  B.,  23  Bom.»  296 


168. 


Suit  to  enforce  the  mort- 


f^age  against  son's  shares— «7otn^  Hindu  family 
— Mortgage  hg  father  -  Legal  neceteity — Burden 
of  proof. — As  a  general  rule,  a  creditor  endeavouring 
to  enforce  his  claim  under  a  hypothecation-bond  given 
by  a  Hindu  father  against  the  estate  of  a  joint  Hindu 
family  in  respect  of  monev  lent  or  advanced,  to 
the  father  havinvr  only  a  liiMted  interest,  should,  if 
the  question  is  raised,  prove  either  that  the  money 
wasobtained  by  the  father  for  a  levral  necessity,  or  that 
h^  made  such  reasonable  inquiries  as  would  satisfy 
a  prudent  man  that  the  loan  was  contracted  to  pay 
off  an  antecedent  debt,  or  for  the  other  legal  neces- 
sitiesof  the  family.  There  is  a  distinction  between 
«uch  cases  as  this  and  cases  in  which  a  decree  has 
been  obtained  against  the  father  and  the  property 
sold,  or  cases  in  which  the  sons  come  into  Court  to 
aak  for  relief  against  a  sale  effected  by  their  father 
for  an  antecedent  debt.  Where  a  decree  was  obtiuned 
against  the  father  and  a  sale  effected,  the  presump- 
iSoDL  is  that  the  decree  was  properly  made.    Where  a 
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son  comes  into  Court  to  ask  for  relief  airainsfc  a 
effected  by  his  father  for  an  antecedent  debt,  it  is 
the  son  to  m«ike  out  a  case  for  the  relief  asked  for. 
In  a  suit,  against  the  members  of  a  joint  Hindu 
family  upon  a  bond  ^iven  by  their  father  and  in 
which  family  property  was  hypothecated  no  evidence 
was  given  on  cither  side  as  to  the  circumstances  in 
which  the  bond  was  given.  There  was  no  evidence  te 
show  that  any  inquiry  had  been  made  by  the  plaintiff 
as  to  the  objects  for  which  the  bond  was  executed  by 
the  father.  Held  that  the  burden  of  prcof  was  npon 
the  plaint  iff  to  show  either  that  the  money  was  obtained 
for  a  legal  necessity,  or  that  he  had  made  reasooabls 
inquiries  and  obtained  such  information  as  womld 
satisfy  a  prudent  man  that  the  loan  was  contracted 
to  pay  off  an  antecedent  debt  or  for  the  other  legal 
necessities  of  the  family,,  and  that,  no  evidence  having 
been  given,  the  suit  must  be  dismissed.  Jaxka  c. 
Kain  Sukh   .  I.  Ij.  B.,  9  AIL,  498 


164. 


(&)  Alibnation. 
Alienation    by    H  i  n  d  v 


widow— Proo/  ofneeeeeity — Where  the  validity  of 
an  alienation  by  a  Hindu  widow  is  the  question  for 
the  consideration  of  the  Court,  the  onus  of  proving 
the  necessity  for  the  alienation  rests  wiih  the  alienee. 
Where  in  such  a  case  the  plea  of  necessity  fails>  tbe 
Court  will  not  grant  a  decree  for  immediate  posseokm 
unless  a  very  strong  case  of  waste  and  deterioration  be 
made  out.  What  is  sufficient  evidence  to  suppotrt  a 
sale  by  a  Hindu  widow  of  property  in  which  she  has 
only  a  life  interest.  Chutteb  Dhabbb  SnroH  «. 
HuBcooHABEB  .        1  Ind.  Jur.,  O.  S.,  09 

NUND     COOMAB     SiyaR 

Nabain  Sinqh     • 


«. 


GUXGA      PXB8AUI> 

.    low.  K.,  94 

And  the  same  is  the  case  in  a  suit  by  a  son  to 
annul  an  alienation  of  ancestral  property  by  the 
father.  JuaDBL  Nabain  Suhatb  «.  Lalla  Bait 
Pbokash a  W.  B.,  292 


155. 


Pnrehajser,  Duty  ot—Suii  for 


potse*8ion — PUa  of  bondfid^  purchase. — In  a  suit 
to  recover  possession  the  onus  is  on  the  defendant  who 
pleads  that  he  is  a  bond  fide  purchaser  for  valus 
without  notice  of  {)lHint*frs  title  to  make  out  that 
plea  Jbebuvissa  v,  Uicul  Chundeb  Chacela- 
Kuvis 18  W.  B.,  161 

See  Yabdbh  Sbth  Sav  v.  Lfckpatht  Botjeb 

[9  Moore's  I.  A.,  808 

166. Widow^e  pow§r 

of  alienation, —  It  is  incumbent  on  the  purchaser  of 
realty  from  a  Hindu  wid>)W  to  enquire  whether  the 
circumstances  are  such  as  to  confer  oil  her  the  power 
of  alienation.  Hebbalall  Shaha  «.  JAdub  Chov- 
DEB  Chenohkbt  ....  Cor.,  119 


167. 


Good    faiths- 


Failure  to  make  inquiry  as  to  widow's  right  to  sell, 
— A  purchaser  from  a  childless  Hindu  widow  ia  bound 
to  satisfy  himself  as  to  her  right  to  sell.  If  he  does 
not  act  with  due  care  in  the  matter,  he  canno**.  be 
said  to  have  acted  legally  in  good  faitl^  althoogh  he 
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may  baye  fully  believed,  or  taken  for  granted,  that 
all    was  right.     Baudhonb    Bhuttachabjeb     v. 


ISHAKEE   DABBB. 

168. 


2  W.  B.,  123 

Purchi*e  from 
Sindu  Ufidow. — Upon  those  who  claim  nnder  an 
alienation  from  a  Hindn  widow  rests  the  onus  of 
showing  that  the  transactioa  was  within  her  limited 
power.  CoiXECTOB  OP  Masxtlipatah  v.  Cayaly 
Vbncata  Nabainafah 

[2  W.  B.,  P.  C,  61 :  8  Moore's  I.  A.,  529 

So  with  a  purchaser  of  immoveable  property  deal- 
ing with  any  one  with  a  qualified  power. 

See  Vadali  Bavakristkaica  p.  MAin>A  Apfanta 

[2  Mad.»  407 


159. 


Voluntary  transfer  alleged 


to  have  been  made  by  a  Hindu  ^widovT' — 
Burden  of  provinff  her  knowledge  of  her  rights — 
Gift. — Where  a  voluntary  transfer  by  a  Hindu 
widow  is  alleged,  the  burden  of  proving  that  it  was  a 
free  gift,  made  with  knowledge  by  her  of  her  rights, 
is  on  the  donee.  The  plaintiff,  widow  of  the  only  son 
who  survived  his  father,  who  was  the  owner  of 
village  lands  and  other  property,  had  becoms,  on  her 
husband's  death  without  issue,  entitled,  as  the  widow, 
to  the  estate  which  he  had  inherited.  But  she 
obtained  possession  of  only  half  of  it.  The  other  half 
was  in  the  recorded  possession,  when  this  suit  was 
brought,  of  the  widow  of  her  late  husband's  younser 
brother,  who  died  in  his  father's  lifetime.  The  case 
which  the  latter  widow,  as  defendant,  now  sought  to 
make  was  that  she  had  become  entitled  to  a  sh^e  in 
the  estate  as  the  result  of  a  series  of  transactions,  by 
way  of  family  arran^rement,  in  which  the  two  widows, 
and  their  molher-in-law,  widow  of  the  deceased 
father,  had  taken  part.  These  included  a  reference 
to  arbitration,  a  release,  and  dakhil  kharij  in  settle- 
ment records.  Held  that  the  plaintiff  must  succeed, 
in  the  absence  of  proof  of  which  the  burden  was 
on  the  defendant,  that  the  plaintiff,  when  ceding  half 
of  the  estate  to  which  she  was  entitled,  had  know- 
ledge cf  her  right,  as  widow,  to  the  whole,  and  had 
freely  made  what  in  effect  was  a  t^ift.  Dbg  Efab  v. 
Man  Kit AB  •        •        .        .  L  L.  B.,  17  All.,  1 

[I..  B..  21  I.  A.,  188 


160. 


Fo^wer  of  wido'w  of  sonless 


Hindu  to  mortgage  ancestral  property — 
I*ardanashin  woman,  Conditions  neceeearg  to\  the 
execution  of  a  valid  deed  hg — Power  of  reversioner 
to  sell  or  mortgctge  reversionary  interest  in — 
Expectancy — Transfer  of  Property  Act  (IV  of 
1882J,  #.  6,  cl.  (aJ.—K  died  in  1866  possessed  of 
confiderable  property,  both  moveable  and  immoveable. 
He  left  surviving  him  a  widow,  H,  who  died  in  1878, 
a  daughter.  A,  married  to  one  X,  and  two  grandsons,  / 
«nd  S,  sons  of  A,  the  latter  of  whom,  8,  died  some 
time  subsequent  to  1881,  as  did  also  his  father  L. 
In  December  1S77,  a  mortgage-deed  was  executed 
•over  certain  of  the  ancestral  property  of  the  family 
of  K,  the  ostensible  executants  being  L  for  himself, 
and  S,  A,  and  I  through  L  as  their  general  attorney. 
This  deed  was  to  secure  a  debt  of  B10,000  stated  to 
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be  to  some  small  extent  for  an  advance  in  cash,  and 
as  to  the  balance  in  respect  of  certain  previous  debts 
and  interest  therron.  At  the  date  of  this  bond  both  1 
and  8  were  minors.  In  April  1881,  R  having  in  the 
meanwhile  died,  and  I  haviuir  attained  majority,  but 
8  being  still  a  minor,  a  second  bond  of  a  similar 
nature  to  the  former  was  executed  by  X,  ^,  and  /  for 
R20,CK)0,  this  sum  being  recited  as  composed  of  various 
debts  of  earlier  date  with  interest  thereon,  of  an 
advance  to  pay  Qovemment  revenue,  an  aavance  for 
expenses  of  the  marriage  of  X's  daughter,  and  a  very 
small  balance  in  cash.  It  was  not  shown  that  the 
debts  secured  by  either  of  these  two  bonds  were  debts 
incurred  for  losral  necessity  by  the  widow  or  daughter 
of  K,  or  that  the  mortgagees,  after  due  inquiry,  had 
reasonable  grounds  for  believing  that  such  necessity 
existed,  nor  was  it  shown  that  the  mort^a^es  were 
entered  into  with  the  consent  of  all  the  husband's 
kindred  under  circumstances  which  might  raise  a 
valid  presumption  that  the  debts  secured  by  them 
were  properly  incurred.  It  was  further  not  shown 
that  the  power-of -attorney  under  which  L  purported 
to  act  in  executing  the  bond  of  1877  on  behalf  of  J7, 
A,  and  I  was  ever  properly  explained  to  the  professed 
execntants  or  that  they  understood  its  import;  nor 
was  it  shown  that  either  of  the  bonds  was  duly 
explained  to  and  comprehended  by  the  professed  exe- 
cutants other  than  L  himself,  in  manner  required  by 
law  in  the  case  of  documents  executed  by  pardanashin 
women ;  nor,  though  at  the  date  of  the  execution  of 
the  second  bond  I  had  attained  the  aee  of  majority, 
did  it  appear  that  he  signed  the  bond  with  any  .clear 
knowledge  of  its  contents  or  of  the  liability  which 
he  was  professing  to  incur  thereby,  or  otherwise  than 
through  the  influence  brought  to  bear  on  him  by  his 
father  L,  Held,  on  suit  by  the  mortgagees  to  bring 
to  sale  the  ancestral  property  which  had  been  of  K 
in  his  lifetime  in  enforcement  of  the  two  mortgages 
abovementioned,  that  the  mortgages  were  not  binding 
on  thi>  alleged  executants  or  on  the  ancestral  property 
at  the  date  of  suit  in  the  hands  of  A,  I*s  interest 
in  the  family  property  in  suit  could  only  be  affected  by 
the  mortgage  of  the  2nd  of  April  1881  on  proof  that 
the  debt  was  in  fact  one,  or  was  on  reasonable  inquiry 
by.  and  statements  made  to,  the  lenders  of  the  money 
believed  by  them  to  be  one,  iif  respect  of  which  his 
mother  A,  as  a  Hindu  daughter  in  posses-ion,  could 
mortgasre  or  charge  the  family  property  beyond  her 
own  then  vested  interest  in  it,  or  on  proof  that  he» 
as  one  of  the  reversioners,  by  joining  with  his 
mother  in  executing  the  documents  of  mortgage,  led 
the  lenders  of  the  money  to  believe  that  such  a 
necessity  existed  for  the  loan  as  enabled  the  Hindu 
d;tUtfhter  to  create  a  valid  mortgage  on  the  family 
property  beyond  the  extent  of  her  own  life-interest. 
The  Hindu  law  which  prevails  in  the  N.-W.  Provinces 
recognizes  no  power  in  a  reversioner  to  sell  or 
mortgage  his  interest  in  expectancy,  even  although  he 
may  be  the  heir-apparent.  It  is  absolutely  neces* 
sary^  before  holding  that  a  pardanashin  lady  or  her 
property  is  liable  on  a  contract  alleged  to  have  been 
made  by  her  or  in  consequence  of  an  alleged  execu- 
tion by  her  of  a  general  power-of-attomey,  to  be  reason- 
ably satisfied  that   the  liability  she  was  inourring 
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and  the  nature  of  tlio  transaction  were  explained 
to  her ;  i^nd  more  particularly  is  this  the  case  if  it  is 
sought  by  reason  of  her  having  executed  a  document, 
to  fix  her  and  her  property  with  a  liability  to  pay  a 
debt,  which,  if  the  document  had  not  been  executed 
by  her  or  by  an  as:cut  appointed  by  her  with  adequate 
power,  could  not  have  been  enforced  against  her 
property.  It  is  also  necessary  when  money -lenders 
in  this  cctuntry  seek  to  enforce  against  the  property  of 
a  Hindu  family  a  contract  of  mortgage  made  by  a 
reversioner,  who,  although  of  age  at  the  time,  was  then 
still  of  tender  years  and  without  experience  of  business, 
for  the  Court,  when  the  question  is  raised,  to  be  satis- 
fled  that  the  reversioner  understood  the  nature  of  the 
transaction  and  the  effert  of  the  contract  which  he 
was  entering  into,  or  that  the  reversioner  of  the 
family  property,  in  which  the  reversioner  had  an 
estate  in  expectancy  only,  was  liable  for  the  debt  in 
respect  of  which  the  mortgage  is  sought  to  be  enforced, 
and  that  no  unfair  advantage  was  taken  of  the 
reversioner's  youth  and  inexperience.  Achhak  Ettab 
v.ThaeusDas        .        .    I.  Ii.  IL,  17  All.,  125 

Affirmed  by  Privy  Council  in      Sham  StiNDEB  Lal 
v.  ACHHAN  KUNWAB  ,       I.  L.  R.,  21  All.,  71 

[Ii.  B.,  26  L  A.,  188 

161.  '         NeoesBlty  for  allenatton— 

Adequacy  of  contiidf ration — Purchaser, — The  onus 
of  proving'  the  necessity  for  a  sale  by  a  Hindu  widow 
and  the  adequacy  of  the  purchase-money  lies  on  the 
purchaser.  J  adu  Nath  Sibcab  «.  Sovahokbb  Dot  • 
8Xfl Cor.,  70 

BifisoNAUTH  Rot  v.  Lall  Bahadoob  Singh 

[1 W.  R,  247 

WooiiA  CuuBv  Baubbjbb  v.  Habadhuk  Mookrb- 
JEB  .  •  .      .         .         .    1 W.  B.,  847 


ONUS  OF  PROOF— eon/tnW^f. 


162. 


Mortg age  hy 


Hindu  iDidofc  —  The  burthen  of  proving  the  necessity 
for  a  mort;'aL'e  by  a  Hindu  widow  rests  on  the  mort- 
ga.ree  where  that  necessity  is  disputed  by  the  next  heir. 
GoLAB  Sing  r.  R  \o  Kubun  Sing.  Rao  Eubvn  Sing 
r.MAHOMBD  Fyaz  Ali  Khan 

[  10  B.  Ii.  R,  P.  C,  1 :  14  Moore's  L  A.,  176 


168. 


Purchaser  of 


ancestral  property —Proof  of  inquiry  ae  to  existence 
of  necessity.  In  justifying  the  purchase  of  ancestral 
property,  the  purchaser  is  not  bound  to  prove  the 
face  that  family  necessity  actually  existed  ;  it  is  suffi- 
cient if  he  establishes  that  he  made  bond  fide  inquiry 
into  the  matter  and  was  in  that  inquiry  reasonably 
led  to  suppose  that  the  necessity  did  exist.    Soobbn- 

DBO  PbBSHAD  DoBBY  ft.  KUNDUN  MI8BBB 

[21 W.  B»,  196 


164. 


Duty   of  pur- 


chater  of  ancestral  property, — Where  ancestral  pro- 
perty is  to  be  sold  or  mi^rtgaged,  all  that  the  purchaser 
has  to  do  is  to  see  that  there  is  sufficient  pressure  upon 
the  estate  to  render  the  transfer  necessary.  The  fact 
of  there  being  a  decree,  an  attachment,  and  a  pro* 
olMDation  for  sale,  is  sufficient  pressure.  Shbobaj 
EooEB  V.  NrcKCHBDXi  Lall  14  W.  S.,  72 
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166. 


-  Alienation   hy 


Sindu.—  In  a  suit  brought  by  a  Hindu  son,  f  or  him» 
self  and  on  behalf  of  three  infant  brothers,  to  set 
aside  a  sale  of  certain  ancestral  lands  which  had  been 
made  by  his  Tather  without  his  concurrence, — Held 
that  the  onus  of  proving  th-^t  the  payment  of  the 
debts,  on  account  of  which  the  property  was  told^ 
was  not  a  common  family  necessity,  wa«  properly 
laid  by  the  Didtrict  Judge  upon  the  plaintiif .  Babaji 
Sakhoji  r.  Ramshbt  Panscshet     .    2Boin.9  28 


166. 


Proof  of  power 


to  alienate  -  f'egree  o/j?roq/^.  —  Althouch  as  a  gen* 
eral  rule  it  may  lie  upon  thos^  who  claim  under  an 
alienation  of  ancestral  property  for  necessary  pur* 
poses  to  show  that  the  transaction  was  within  the  li- 
mited power  of  the  party  alienating,  yet  particular 
circumstances  may  shift  the  burden  of  pro:)f.  No 
fixed  rule  can  be  laid  down  as  to  the  degree  of  proof 
requisite  in  such  cases.  Kaihxtb  Singh  v.  Boop 
Singh 8  19*.  W.,  4 

Tabouwab  Ali  r.  Eoonj  Bbhabee  Lal 

[3  N.  W^  8  note 


167. 


Malnher  law — 


Loan  to  Jkarnavan, — There  is  no  invariable  presump- 
tion on  whom  the  burden  of  proof  lies  as  to  the  neces* 
sity  of  a  loan  made  to  the  karnavan.     Elayachani^ 

DATHIL  EOVBI  AOHBN    V.   KSNATUMKOBA  LaKSHUI 

Amka  .  I.  Ij.  B.,  5  Mad.,  201 


168. 


Application  of 


purchase-money — Sale  hy  Hindu  widow  — Duty  of 
purchaser,—  Where  a  Hindu  widow  sells  as  guardian 
of  her  minor  son  and  for  his  maintenance,  the  pur- 
chaser must  show  the  necessity  for  the  sale,  but  he 
need  not  see  to  the  application  of  the  money.     iBa- 

DHA  ElSUOBE  MOOEEBJBB  V.  MlBTOONJOY  GOW 

[7  W.  B.,  23 

KooL  Chundbb  Subma  v.  BAMJOY  SUBVOyA 

[10  W.  H.,  8 
BAif  Pebshad  Singh  r.  NAJBrNNissA  Koobb 

[9  W.  R.,  501 


I6d. 


—  Duties  of  pur» 


chaser— Application  of  purchasC'tnoney, — A  pur- 
chaser for  value  is  not  bound  to  prove  the  antecedent 
economy  or  good  conduct  of  a  J^indu  widow  who 
alienates  a  portion  of  her  husband's  estate,  nor  to 
account  for  the  due  appropriation  of  the  purchase- 
money,  but  he  is  bound  to  use  diligence  in  ascertain* 
ing  thiht  there  is  some  legal  necessity  for  the  loan, 
and  he  may  be  reasonably  expected  to  prove  the 
circumstances  connected  with  his  own  particular  loan. 

GOBINDMONEE     DOSSEE     V.     SHAlf     LOLL    BySAOK* 

Kali  Coohab  Chowdhby  v.  Bay  Doss  Shaha 

[W.  B.,  1864,  158 


170. 


Application  of 


purchascmoney — Alienation  hy  Hindu  widow* — In 
a  sale  by  a  Hindu  widow  under  necessity,  where  the 
vendee  pays  a  fair  price  and  acts  hond  flde^  the 
mere  fact  of  only  two-thirds  of  the  purchase-money 
hemg  paid  to  creditors  does  not  invalidate  his  convey 
ance,  as  he  is  not  bound  to  see  to  the  application  of' 
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the  puTcbase-money.    Bax  Qopal  Ghose  v.  Bul- 
xojy^B  Boss  .  .    W.  R.,  1864, 885 


ONUS  OF  FBOOF—eoft/tfttttf^. 

22.  HINDU  JjAW^eoniinued. 


ITL 


Obligation     on 


eredilor  seeking  to  enforce  a  charge  on  property 
sold. — In  tmnsactioDB  snch  as  the  alienation  by  a 
widow  of  her  estate  of  inheritance  derived  from  her 
husband,  any  creditor  seeking  to  enforce  a  charge  on 
such  estate  is  bound  at  least  to  shnw  the  nature  of 
the  transaction^  and  to  show  that  in  advancing  his 
money  he  gave  credit  on  reasonable  gronnds  to  an 
assertion  that  the  money  was  wanted  for  one  of  the 
recognized  necessities.  Eameswab  Pxbshad  v. 
Bax  Bahadub  Singh 

[L  L.  B.,  6  Calc,  848 :  8  C.  Ii.  B.,  861 

Ij.  B.,  8  I.  A.,  8 

Eashinath  Sitabah  Ojb  v.  Dabei 

[6  Bom.,  A.  C,  211 

172.     • ' Frooj  of  exc 

eution  of  deed  by  Hindn  widow, — The  plaintiff,  to 
make  g^  his  claim  against  the  estate  of  his  deceased 
debtoi:,  relied  npon  a  document  purporting  to  have  been 
signed  by  the  latter's  widow,  since  then  also  deceased. 
The  Court  of  first  appeal,  however,  found  that  there 
had  been  no  actual  execution  of  the  instrument  by  the 
widow,  and  dismissed  the  suit.  The  burden  of  prov- 
iuf?  due  execution  by  the  widow  lay  upon  the  plain- 
tiff, who  relied  upon  it  as  binding  the  estate  which 
she  represented,  a  matter  commented  on  in  Kamee- 
war  JPerahad  v.  Bun  Bahadur  Singh,  I.  L.  J?.,  6 
Cole,,  843  :  L,  B.,8  I,  A,,  8.  Bambatak  Sukal  * 
«.  NAHDtr    .  .    L  Ii.  B.,  19  Calc,  249 

l^JUm    Bay    19    !•    A«y    1 

178.  ■ Creditor,  Ohli* 

gation  of —Proof  of  satisfaction  of  debt,— WYiere  a 
party,  entttled  to  impeach'  an  alienation  by  a  widow  of 
her  husband's  estate,  sues  to  set  aside  such  an  aliena- 
tion, and  the  defendant  establishes  not  only  that  he 
had  a  charge  on  the  estate  in  virtue  of  a  mortgage- 
deed  executed  by  the  widow^  but  that  the  debt  to  him 
was  on  account  of  advances  made  to  her  for  purposes 
for  which  she  would  have  been,  entitled  to  alienate 
the  estate  as  against  the  next  heirs,  it  does  not  follow 
that  because  plaintiff  had  a  right  to  demand  this 
peculiar  proof  of  the  ordinary  rule  which  requires 
the  party  who  alleges  payment  to  prove  payment  is  to 
be  inverted  in  his  favour,  or  that  the  debt  is  to  be  pre- 
snmed  to  be  satisfied,  unless  the  contrary  is  shown  by 
the  creditor ;  and  if  he  alleges  that  the  mortgage- 
deed  was  not  bond  fide,  the  burthen  lies  on  him  to 
prove  his  allegation.     Cataly  Vbncata  Nabaina- 

PAH  r.  COLLBCTOB  OP  MASULIPATAK 

[10  W.  B.,  p.  C  47: 11  Moore*B  I.  A.,  619 

174.  Suit  to  set  aside  aliena- 

iAan^—Suit  to  set  aside  sale  in  execution  of  decree 
of  Joint  family  property  as  improperly  made.  — 
Where  joint  family  property  is  sold  in  execution  of 
a  decree  against  the  head  of  the  family,  and  pur- 
chased bond  fide  and  for  valuable  consideration,  the 
onus  lies  on  members  of  the  family  who  impugn  the 
■ale  to  show  that  the  decree  was  an  improper  one. 
Shbo  Psbshad  SnrOH  «.  Soobjbfkbbb  Kooeb 

[24  W.  B.,  281 


176. 


Suit  for  share  of  aUenatedT 


proi)erty  —  Mortgage  by  cne  member  of  Joint 
family — Unit  for  possession  of  property. — In  a  suit 
by  a  Hindu  widow  to  recover  a  share  of  property 
alleged  to  have  been  inherited  from  her  husband  (J), 
and  which  had  been  mortgaged  by  her  husband's 
brother  (B)  and  sold  under  a  decree  obtained  on  the 
mortgage,  the  question  ^as  raised  whether  the  money 
for  which  the  property  was  mortgaged  had  been 
borrowed  by  B  for  his  own  private  use,  or  for  the  bene- 
fit of  the  family.  Held  that  the  onus  was  on  the 
defendant  to  show  that  the  plaintiff  had  derived  any 
benefit  from  the  money.  Sbbeuutty  v,  Lttkhbb 
Nabain  Dutt  ...     22  W.  B.,  171 


176, 


Alienation      by      Hindu 


flAther — Necessity  ^Specijic  performance.  Suit  for, 
aoainst  father.— There  is  no  legal  presumption  in 
the  Madras  Presidency  that  a  sale  by  a  Hindu  father 
is  valid  until  the  contrary  is  chown.  Where  a  suit 
is  brought  against  the  father  of  an  undivided  Hindu 
family  having  an  infant  sou,  for  the  specific  perform- 
ance of  a  contract  to  sell  land,  presumably  ancestral, 
the  Cotirt,  having  thereby  notice  that  the  vendor's 
powers  can  be  exercised  without  a  breacb  of  trust  only 
where  there  exists  a  necessity  sufficient  in  law  to 
justify  the  sale,  and  that  the  infant  son  is  entitled  to 
interdict  the  sale,  is  bound  to  require  the  plaintiff  to* 
give  some  proof  of  the  necessity  for  the  sale.  GUBV- 
8 AMI  Sastbial  v.  Qanapathia  PiIjLAI 

[I.  Ii.  B.,  5  Mad.,  887 

177. Alienation    by    widow  — 

Proof  that  money  on  mortgage  was  advanced  for 
purpose  justified  by  legal  necessity — Evidence  of 
sufficiency  of  husband's  estate  to  maintain  widow. — 
A  Hindu  proprietor's  heirs,  in  possession  after  tl\e 
death  of  his  widow,  who  had  mortgaged  part  of  the 
inheritance,  were  sued  by  the  mortgagee's  heir,  who  - 
represented  him,  to  enforce  the  mortgage  as  binding 
on  the  land.  There  was  evidence  that,  after  the 
mortgage  was  executed,  previous  mortgages  made  by 
the  widow  were  paid  off  with  the  borrowed  money  ; 
but  there  was  no  evidence  connecting  any  of  those 
securities  with  a  debt  of  the  husband ;  or  that  the 
mortgage  was  made  for  a  legitimate  purpose.  Seld 
that,  although  the  suit  was  brought  by  the  representa- 
tive, and  not  by  the  original  mortgagee,  the  b^i'den 
of  proving  the  money  to  have  been  advanced  to  the 
widow  for  a  purpose  justified  by  legal  necessity  was 
on  the  plaintiff  ;  and  that  it  wi^  incumbent  on  him 
to  adduce  sufiicient  evidence  of  the  nature  of  the 
transaction.  That  general  evidence  to  the  effect  that 
the  husband  died  in  debt,  and  that  the  widow  sub* 
stituted  new  securities  at  reduced  interest  for  former- 
mortgages,  was  not  sufficient  to  exempt  the  plaintiff 
from  having  to  prove  the  particulars  of  the  transac- 
tion and  its  justification.-  That  the  burden  of  proving 
that  the  estate  left  by  the  husband  was  sufficient  to* 
maintain  the  widow  was  not  thrown  upon  the  defen- 
dants. Sunooman  Bershad  Pandey  v.  Mundraj 
Koonweree,  6  Moore's  I.  A.,  393,  discussed.  MahE' 
8HAB  Baxsh  Singh  «.  Batak  Sinoh 

[I.  Is.  B.,  23  Calc ,  7W 
Ii.  B.,  28  I.  A.»  67 
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ONUS  OF  VnOOV-^ontinued. 

22.  HINDU  LAW— cofUinued. 


178. 


Purchase  by  son  at  sale 


for  arrears  of  rent  against  father -Pro</  of 
bond  fides  of  sale,  ^yihere  a  boq  purchased  a  property 
sold  for  arrears  of  rent>  on  account  of  the  default  of 
his  father,  and  both  father  and  son  were  livingr 
together  at  the  time  of  the  purchase, — Seld  that  the 
'onus  was  on  the  son  to  prove  that  his  purchase  was 
bond  fide.  iiUB  Schayb  Misses  v.  Drbk  Dya.l 
Singh 7  W.  R,  275 


179. 


Alienation  by  manager  of 


infant's  estsite  —  I^resumpUon  of  bond  fides  — 
Obligation  of  purchaser  to  inquire — Necessity  for 
charge.  —Under  the  Hindu  law,  the  right  of  a  bond 
fide  incumbrancer  who  has  taken  from  a  de  facto 
•manager  a  charge  on  lands  created  honestly,  for  the 
purpose  of  saving  the  estate,  or  for  the  benefit  of  the 
estate,  is  not  (provided  the  circumstances  would  sup- 
.port  the  charge  had  it  emanated  from  a  de  facto  and 
dejure  manager)  affected  by  the  want  of  union  of  the 
de  facto  with  the  dejure  title.  The  question  as  to 
the  onus  of  proof  in  such  cases  is  one  not  capable  of  a 
general  and  inflexible  answer,  but  the  presumption 
.proper  to  be  made  will  vary  with  circumstances. 
Thus,  a  mort<ra;>ee,  who  is  setting  up  a  charge  in  his 
favour  made  by  one  whose  title  to  alienate  he  knew 
to  be  limited,  must  prove  the  facts  which  embody  the 
representations  made  to  him  of  the  alleged  deeds  of 
the  estate  and  the  motives  influenciuir  his  immediate 
loan ;  but  such  proof  mast  not  be  required  from  one 
not  an  original  party,  after  a  lapse  of  time  and  enjoy* 
ment  and  apparent  acquiescence.  Where,  also,  a 
charge  is  created  by  the  substitution  of  a  new  security 
for  an  older  one,  and  the  consideration  for  the  older 
'One  was  an  old  precedent  debt  of  an  ancestor  not 
previously  questioned,  the  presumption  will  arise  in 
favour  of  a  consideration  that  binds  the  estate.  The 
lender  is  bound  to  inquire  into  the  necessity  for  the 
-charge,  and  to  satisfy  himself  that  the  manatrer  is 
acting  for  the  benefit  of  the  estate.  But  if  he  does 
so  inquire  and  acts  honestly,  the  real  existence  of  an 
alleged  sufficient  and  reasonably  credited  necessity  is 
not  a  condition  precedent  to  the  validity  of  his 
chari^e,  and  he  is  not  bound  to  see  to  the  application 
•of  the  money.      HuNOOtfAK  Pboshad  Pandey   v. 

MUNDBAJ  EOONWBBEB 

[6  Moore's  I.  A.,  898 :  18  W.  B.,  81  note 

180,  Sale  of  property  by  guar- 
dian for  minor— Allegation  offraud.-^ln  a  suit 
by  three  brothers  to. recover  an  estate  sold  by  their 
two  brothers  as  their  guardian*  during  their  minority, 
as  thty  alleged,  without  necessity  and  in  collusion 
with  the  purchaser,  -Meld  that  the  onus  was  on  the 
plaintiff  to  prove  the  sale  fraudulent  and  collusive. 

AcnUNTH  SlN(*H  V.  KWHBN  PbESHAD  SiN»H 

[W.  R.,  1884,  87 


181. Sale  of  property  of  minor 

or  i>er8on  under  disqualification  by  party  in 
fiduciary  position— /Too/ o/  bond  fides.— When 
a  penon,  after  attaining  majority,  questions  any  sale 
of  his  property  made  by  his  jsuardian  during  hit 
(minority,  the  burden  lies  on  the  person  who  upholds 


ONUS  OF  IPROOV ^continued. 

22.  HINDU  IjA!W^eont%nued. 

the  purchase  not  only  to  show  that,  under  the  cir- 
cumstances of  the  case,  either  the  guardian  hjul  the 
power  to  sell  or  that  the  purchaser  reasonably  sup- 
posed he  had  such  power,  but,  further,  that  the 
whole  transaction,  so  far  as  regarded  the  purchaao's 
part  in  it,  was  bond  fide.  Following  the  principle 
laid  dpwn  by  the  Court  in  the  case  of  KanaiUd 
Jowhari  v.  Kaminee  I>abee,  I  B.  L,  J2„  O.  C7^  51 
note,  it  was  held  that,  when  cither  the  peraon  who 
sells  labours  under  disqualification,  or  the. purchaser 
stands  in  a  fiduciary  relation  to  the  owner  of  the  pro- 
perty, the  bond  fides  of  the  dealing  cannot  bo  pre- 
sumed, but  muse  be  made  out  by  the  purchaser. 
Boop  Kabain  Sinoh  v.  GuaADHxrs  Pbbsbjld 
Nabaik 9W.  R.,  297 


182. 


Suit  to  set  aside  sale  made 


by  guardian— ^c^  XL  of  1858,  *.  1^— Fraud  or 
collusion — Purchaser.  —  Where    s   plaintiff  alleges 
fraud  or  illegHlity  as  a  ground  for  settin^f  aside  a  sale 
made  under  s.  IH,  the  onus  lies  upon  him  to  make  out 
a  primd  facie  case  of  fraud  or  illegality,  and  to  tihow 
that  the  debt,  which  funned  the  consideration  for  the 
sale  in  such  case,  was  one  for  which  the  minor  was 
not  responiiible.      JPer  Pbinbbp,  J,— A  stranger  pur^ 
chasing  from  a  guardian,  acting  under  the  authcvity 
granted  under  s.   18  of  Act  XL  of  1858,  will  be 
entitled  to  every  protection  from  the  Courts,  so  lone 
as  it  is  not  shown  that  ho  acted  in  a  fraudulent  or 
collusive   manner,  knowing  that  the  debts,  for  the 
liquidation  of  which  the  purchase-money  would  be 
applied,   were    not   debts  lawfully  bindiuir  on  the 
minor.    The  burden  of  proof  in  such  a  case  would  lie 
heavily  on  the  person  seeking  to  set  aside  the  aliena- 
tion.      But    where  the  purchaser    is    himself  the 
creditor,   and  .therefore  has  the  meanp  of  satisfying 
a  Court  as  to  the  ori>;lTi  and  nature  of  the  debts  and 
how  they  are  binding  on  the  minor,  the  burden  of 
proof  is  shifted  on  the  purchaser,  when  the  plfdntiff 
has  established  a  prima  facie  case.     Sikhbb  Chusd 

C.  DULPUTTT  SlN»H 

[L  L.  B.,  5  Calc,  383:  6  C.  Ii.  B.,  374 


183. 


^  Alienation  for  debt  con- 


tracted by  karnavan  —  Presumption  -  Proof 
of  agency  and  authority  to  contract  debts. — ^There  is 
no  presumption  of  law  that  every  debt  contracted  by 
the  karnavan  of  a  Malabar  tarwad  is  for  the  uses  of 
the  ttrwad  and  chargeable  on  the  tarwad  estate.  The 
creditor  must  shew,  in  the  tint  instance,  if  it  is  dis- 
puted, that  the  obligor  had  authority  from  the  tarwad 
as  their  agent  and  manager  to  coatract  debts,  and 
that  he  assumed  to  act  in  the  particular  instance  as 
such  agent  and  manager.  The  creditor  having  estab- 
lished these  facts,  it  lie^  on  the  tarwad  to  show  that 
the  obligor  was  not  acting  within  the  scope  of  his 
authority  in  the  particular  instance.      Eittxi  Max- 

VADITAB  V,  VaYA^VU  MlTIHAlT 

[L  Ik  B.,  8  -Mad.,  288 

134.  Suit  on  a  mortgage  exe- 
cuted by  a  Hindu  fMAiev— Transfer  of  Pro- 
perty  Act  (IV  of  18S2J— Joint  Kindu  family- 
Sons  not  made  parties — Notiee»—Whete  the  sons  in 
s  joint  Hindu  family  come  into  Court  seeldng  to  get 
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Tid  of  the  effect,  as  against  their  interests  in  the  joint 
:family  property,  of  a  decree  on  a  mortgage  executed 
"by  th^ir  father  obtained  in  a  suit  to  which  they  were 
not  made  parties,  the  harden  of  proof  lies  on  them  to 
establish  that  the  morttraeee,  when  he  brought  his 
•nit,  had  notice  of  their  interests  in  the  mortgaged 
property.    Bam  Nath  Bai  v.  Laohvan  Bai 

[L  Ii.  B.,  21  AIL,  193 

BiJAi  Bahadub  Sivqh  v.  Mxwa  Lal 

[I.  Ii.  B.,  21  AIL,  195  note 


186. 


Alienation  by  anoestor— 


Suit  by  heir.  -  Where  an  heir's  title  to  an  estate  is 
uncontested,  and  his  possession  is  only  obstructed  by 
ftQ  alleged  conveyance  on  the  part  of  an  ancestor,  it 
lies  npon  the  party  holding  possession,  and  who  canses 
the  obstruction,  to  prove  that  such  a  conveyance  bas 
taken  place.  KAMiifXE  Mohun  Chtjckbbbutty  v. 
Kaleb  Kant  Sbik       .  .  14  W.  B.,  276 

186.  Subject  of  purchase— J?«t* 

€lence  of  right  and  intereet  on  purchased  property. 
— A  purchaser  of  another's  rights  and  interests  is 
bound  to  show  what  may  be  properly  comprised  under 
that  denoniination.  Bah  Nath  Boy  v.  Salbbu 
AmcED  Khan.  Japoo  Nath  Bot  r.  Salkbx 
Kban     ....    SN.  W.»188 


187. 


(e)  Maintbnavcb. 

Bight  in  property  beyond 


mere  maintenance  ^  £t^A^  o/iot^oto  eaereieing 
riyhte  of  ownership  over  eeiafe  of  hutband.— Where 
the  widow  has  been  allowed  to  exercise  acts  of  owner- 
ship in  respect  of  landed  property  belonging  to  hex: 
deceased  husband  incompatible  with  a  mere  ritrht  to 
maintenance  from  his  estate,  the  onus  of  proof  that 
the  widow  is  entitled  to  nothing:  beyond  a  bare  main- 
tenance lies  upon  the  party  asserting  this.  Nowiitdh 
Singh  r.  Sohuk  Koobb  .     8  N.  W.,  12 

(d)  Stbidhan. 

188  -  -  —  Purchase  with  stridhan. 
Proof  of — Hindu  wife  sftJeing  to  ^x^mpt  property 
from  the  d^h*e  of  her  husband.— A  Hindu  wife  seek- 
in  sr  to  exempt  property  from  responsibility  for  her 
husband's  debts  must  clearly  prove  that  she  had  stri- 
dh«n,and  that  the  property  was  purchased  bond  fifie 
with  her  exclusive  funds,  Bbojomohun  Mtteb  r. 
Badha  Koomabbb  .      W.  IL,  1864,  60 


189. 


Proof  of  property  being 


Btridhan  -Git  ofSindu  widow.— The  burden  of 
proving  property  (the ^subject  of  a  gift  of  a  Hindu 
widow)  to  be  stridbaii  rests  with  those  claiming? 
under  her.  Chundsb  Moneb  Dossbb  v.  .Totsissen 
SlBCAB 1  W.  B.,  107 

* 

BiBSESSdB  Chucbebbittty  v.  Ba3c  .Toy  Mojoom- 
DAB 2W.  B.,236 


23.  HUSBAND  AND  WIFE. 


190. 


Suit  by  wife  to  recover 


Property  trom    hXLaband— Alienation  by  huf 
band  of  securities  belonging  to  wifc-^ln  a  suit  by 


ONUS  OP  TROOF-continued. 

23.  HUSBAND  AND  WIYE-^ontinued. 

a  Mahomedan  wif e,  who  had  left  her  husbaiid's  pro- 
tection on  account  of  ill-usage,  for  recovcy,  amonir 
other  property,  of  certain  securities  belongiufr  to  h^r 
which  had  got  into  the  husband's  possession,  and  the 
detention  of  Mhich  he  justified  on  the  ground  that  he 
had  purchased  them  from  her,  and  on  their  endorse- 
ment and  delivery  to  him  had  paid  the  full  value  for 
them,  the  correct  principle  as  to  the  onus  of  the  pr<*of 
is  that,  Hlthough  the  wife  may  have  failed  to  establish 
affirmatively  the  precise  case  alleged  by  her,  her 
husband,  having  admitted  the  receipt  of  the  secur- 
ities from  her,  was  bound  to  show  something  more 
than  mere  endorsement  and  delivery  ;  that  the  rela-- 
tion  of  the  parties  being  what  it  was,  it  lay  npon  him 
to  prove  that  the  transactions  whicii  ht  set  up  were 
bond  fide  sales  and  purchases,  and  that  he  actually 
gave  full  value  for  what  he  received  from  her ;  and. 
where  it  was  proved  that  the  wife  had  the  securities 
while  under  her  husband's  protection,  and  some  had 
passed  from  her  to  him  and  others  to  his  creditors, 
and  that  the  wife  left  her  husband's  house  in  destitu- 
tion, the  proof  adduced  by  the  husband  as  to  the  sale 
for  full  consideration  to  him  must  be  full  and  clear, 
and  such  as  to  satisfy  a  Court  of  Justice  that  the 
transactions  were  conducted  fairly  and  properly, 
and  with  a  due  regard  to  the  ris^hts  and  interests  of 
the  wife.  Where  it  was  in  proof  that  a  portion  of 
tlio  immoveable  property  of  the  wife  had  passed  tolL 
bond  fide  purchaser  under  conveyances  executed  by 
the  wife  to  her  husband  or  to  such  purchaser,  the 
burden  of  proof  in  a  suit  by  her  to  recover  the  pro- 
perty is  upon  her,  as  she  seeks  to  be  relieved  from 
the  effect  of  her  own  conveyances,  the  execution  of 
which  she  does  not  dispute  against  one  who,  if  not  an 
absolute  stranger,  stands  in  no  fiduciary  relation  to- 
hir.    BuzLOOB  EuHBBM  r.  SfiUMSooNNiaaA  Bbgum. 

JUBOONATH  BOSB  O.  SHUHSOONNIBSA  BEaUM 

[8  W.  B.,  p.  C,  8: 11  Moore's  V.  A.,  651 

S.  C.  in  High  Court.    Bvzzul  RvwtML  v.  Shuh- 
BHBROONinsBA  Bbgith.  Mibtunjot  Bose  r.  Shum- 

flHBBOONNISSA       BbGVH.       JVDOONAnTH      BOSB     V. 

Sbumbbbboonnisa  Bbqum      .    W.  B.,  F.  B.,  60 


19L 


Suit  by  wife  for  property^ 


after  divoTee  —  Hdahomedan  law. — In  a  suit  by 
a  Mahomedan  lady  against  her  husband  after  divorce 
for  recovery  of  prouerty  belonging  to  her  which  her 
husband  held  before  the  divorce,  the  possesxion  of 
the  husband  being  the  possession  of  the  wife,  tbe 
onus  lies  on  the  husband  to  prove  his  right  to  the 
property ;  till  that  was  done,  the  presumption  was  that 
the  property  so  held  by  tliH  husband  was  held  by 
him  on  behalf  of  the  wife.  Abdool  Alt  alias 
Shoaobba  V.  Ku&BUMinssA.     *   .     9W.  B.,  153- 

192. Suit  for  posaession  of  pro- 
perty of  which  husband  and  -wife  have> 
been  tenants — Nature  of  possession.— In  a  suit 
to  recover  certain  property  on  the  allegation 
that  plaintiff's  father  had  obtained  it  in  gift  from  his 
wife  Lf  and  that  it  had  been  in  the  posscKsion  of 
father  and  son  more  than  thirty  years,  defendant 
having  had  his  name  recorded  in  ^he  CoUec- 
torate  as  heir  to  L, — Held,  with  reference  to  the  fact 
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OKTTS  OF  'PB,OOF— continued. 

28.  HUSBAND  AND  WH^E—conclftded. 

thai  there  had  been  a  tenancy  of  husband  and  wif 
together;  that  it  was  incumbent  on  plaint  iff  to  prov  e 
that  his  possession  was  possess  on  on  his  own  account, 
and  not  that  of  an  agent.     Vblaet  Al^i  Khak  v. 
•Azmun IIW.B.,  518 


24.  INTER VE  NOES. 


193. 


194. 


aiuit      against 


195. 


Suit  to  get  rid 


of  decision* ftivour  in  of  intervenor.^'^ln  order  to 
get  rid  of  the  effect  of  a  Collector's  decision  in 
favour  of  an  inter venor  untier  s.  77,  Act  X  of  1859, 
the  party  entitled  must  bring  a  suit  to  establish  his 
title,  it  being  not  enough  for  him  merely  to  establish 
a  vague  allegation  of  dispossession  atid  throw  it  upon 
the  defendant  to  prove  title.  Mohbssub  Mooker- 
OBE  «.  Kalbb  Doss  Mooeebjbe     .  11 W.  B.,  673 


196. 


Suit  after  •«o- 


eessful  intervention  under  s.  77,  Act  X  of  1859,  — 
FlaintifE's  suit  for  rent  against  the  raiyats  of  certain 
land  alleged  to  belong  to  a  mouzah  (Baboolee)  which 
they  had  bought  at  an  auction  sale  having  been 
dismissed  in  consequence  of  defendant's  intervention, 
under  s.  77,  Act  X  of  1859,  they  brought  an  action 
against  her  to  recover  possession.  The  defence  w^s 
that  the  land  in  dispute  did  not  belong  to  plaintiffs' 
mouzah,  but  to  defendant's  mouzah.  Gyrutpore. 
Meld  that  the  plaintiffs  were  bound  to  prove  their 
-own  case,  and  to  show  that  the  land  belonged  to  their 
purchased  estate  (Baboolee).  In  this  case,  however, 
both  parties  had  ronsented  to  have  the  case  decided 
on  the  question  whether  mouzah  Gyrutpore  was  or  was 
not  in  existence,  and  the  defendant  could  not  therefo-  e 
make  out  a  new  case  in  special  appeal.  Moondfb 
Bib  BE  «•  HoNOOicAH  If  ebshao    .    11 W.  B.,  277 


197. 


—  Suit  after  inter' 


vention  under  s.  77,  Act  Xof  1859 — Right  to  rent, 

— Wkiere  a  suit  by  the  purchaser  of  an  alleged  lakhi- 

raj  tenure  for  rent  from  his  under-tenant  was  thrown 

-out  by  the   intervention  of  the  superior   landlord, 


Suit    for     rent— Proo/    of 


receipt  and  enjoyment  of  rent. — In  a  suit  for  rent 
under  a  kabnliHt,  if  a  third  party  intervenes  and 
supports  the  defendant's  case  that  the  rents  have 
been  paid,  not  to  the  pljuntiff,  but  to  the  intervenor, 
the  onus  of  proving  such  previous  receipt  and 
enjoyment  is  altogether  on  the  Intervenor ;  and  until 
his  Intervention  is  disposed  of,  the  plaintiff 
need  not  prove  his  title  or  the  kabullat.  Bak 
Bhubosb  ^ik^h  v.  Jbvya  Mabatoon 

[U  W.  B.,  819 

Radha  Kishobe  Talookdar  «.  GoLuoK  Chun- 
ME  Rot 11  W,  B.,  866 


person  holding  under  decree  under  «.  77.  Act  X  of 
i859.-— The  onus  of  proving  title  was  on  a  plaintiff 
seeking  to  oust  a  person  formally  declared  by  a  decree 
under  s.  77,  Act  X  of  1859,  to  be  in  enjoyment  of 
the  rent  of  disputed  lund  and  consequently 
in  possession.  ^Ruago  Mon^  Dobbeb  t>.  Unno- 
pooBjfA  Debia  .        .         .        .     7  W.  E,,  149 


ONUS  OP  VBXyO^— continued. 

24.  IKTERVENORS— <?o»^t»ife<i. 

under  f>.  77,  Act  X  of  \8h%Seld  that  all  the 
plaintiff  had  to  do  in  a  regular  suit  brought  by  biiD 
in  consequence  was  to  prove  that  he  was  entitled  to 
the  rent  from  the  under-tenant.  It  was  not  neoessary 
for  bim  to  piove  thai  his  land  was  valid  lakhlimj. 
Raj  Chunsbb  Ghosb  v.  Jot  Chuhdbb  Dutt 

[12  W.  B.,  1P7 


198. 


Cixsxl  Procedure 


Code,  s.  73, — Where  the  plaintiff  sued  to  recover 
posseS8i:}n  of  certain  propertv  which  he  alleged  he 
had  purchased  from  J£,  and  proved  his  purehase, 
and  Bf  the  mother  of  H,  -  intervened  and  contended 
that  the  property  was  her  own  and  purchased  fir 
herself  and  not  on  behaH  of  J£,-^Held  the  oaos  was 
on  u  to  prov.;  the  title.  JAaaADANAKD  Misskr  v. 
Hahid  Rasttl      .        .       8  B.  li.  Ry  IBS  note 

S.  C.  JuaaoDAKUND  MissEB  V.  Hamid  BrssooL 

[10  W.  a.  52 


199. 


In  a  suit  upon 


a  registered  kobala  for  possession  of  certain  property 
the  appellant  intervened  alleging?  a  prior  purchase 
by  him  from  the  plaintiff's  vendor,  and  was  made  a  de- 
fendant. On  the  plaintiffs  having  proved  their  title 
against  the  or iixinal  defendants,  the  lower  Coarta  held 
that  the  onus  was  on  the  appellant,  who  was  not 
shown  to  be  actually  in  possession,  to  prove  his 
allegation.  //0/<^that  the  lower  Courts  were  ri^ht  in 
so  holding.  Jaggadanand  Misser  v.  Hamid  RastU, 
H  B,  L.  £.,  182  note  :  10  W.  B.,  52,  approved  and 
followed.  Balnia  Kundtj  Duboyb  c.  Adikunda 
PcrnDA  .        .        .        .  7  C.  Ik  B.,  560 


200. 


Proof  of  title. 


— A  plaintiff  who  s  ues  by  right  of  inheritance  for 
the  recovery  of  lands  in  the  possession,  not  illetral  or 
forcible,  of  defendants,  to  the  rents  whereof  it  was 
held  in  a  previous  suit,  in  which  ho  intervened,  that 
he  had  not  been  in  the  actual  enjoyment,  is  bound  to 
prove  as  well  his  title  to  the  estate  as  his  lineal 
descent  from,  or  relation  in  such  deixres  of  contiguity 
as  would  entitle  him  to  part  succession  to;  the  criminal 
acquirer  thereof.  CnYTQN  Myteb  v  Litehbb 
Churn  Patnaik         •  8W.  B.,258 

201,  Suit  for  kabuliat— ^c^  Xof 

l8o9y  s.  77 — Intervenor. — In  a  suit  to  obtain  s 
kabuliat,  the  defendant  admitted  the  plaintiff's  title. 
A  third  party  intervened  (under  s.  77,  Act  X  of  1869» 
allejin<r  that  he  was  in  actual  receipt  and  enjoyment 
of  the  rent.  Held  that  the  onus  was  on  the  inter- 
venor to  prove  that  ho  was  bond  fide  in  actual  receipt 
and  enjoyment  of  the  re<»t,and  not  on  the  plaintiff  to 
prove  his  possession.    Bahabflla  v,  Majax 

[3  B.  li.  B.,  Ap.,  61 

KiBSBN  Chundbe  Doss  v,  Bxhiateb  Sheikh 

[2  W.  B.,  Act  X,  38 

202.  Suit   for     declaration  of 

ri.cht  Suit  for  uxufvct  of  properly  — Uuxucesfs- 
ful  intervention. — The  mortgage  of  certain  property 
haviue  been  purchased  by  ^\  he  sjld  it  to  G.  who 
foreclosed,  uot  a  decree  for  poisesslon,  :iud  sold  it  to 
W.    W*8  intervention  having   failed  in  a  suit  for 
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OTSTUB  OF  l?KOO¥—eoHtiHued. 

24.  INTERVENOBS— coiw?tirfed. 

arrears  of  rent  by  a  party  settinj>r  up  a  title  inter- 
mediate between  him  and  tbe  raiyat,  on  the  groand  9f 
s  miras  pottah  obtained  from  the  mortgagor  subse- 
quently to  the  mort.'ai;c,  he  (ff^)  sued  to  have  his 
ri$rht  declared  to  the  rents  payable  by  the  mi  vat. 
Meld  that  it  was  not  only  not  necessary  for  the  pl^n- 
tiff  to  prove  possession,  bat  the  Yery  ground  he  took 
was  want  of  p'S^essinn,  his  cause  of  actioa  being  that 
he  was  prevented  from  enjoying  the  usufruct.  Seld 
also  that  it  was  for  the  defendant  to  show  that  the 
incumbrance  did  not  injure  the  outturn  of  the  pro- 
perty.    GOBIND  CbUKDBB  BaNBBJSB   r.  WiSB 

[12  W.  R.,  19 

25.  LAOT)LORD  AND  TENANT. 

SOd.  Allegation  that  lands  ave 

lield  under  different  title. — Where  a  raiyat  holds 
lauds  of  considerable  extent  under  a  zamindar,  and 
alleges  that  one  or  two  pi  )ts  occupied  by  him  are 
held  nniter  a  different  title,  the  onus  is  on  him  to 
prove  his  allegation.  Bam  Coomab  Kot  v.  Bbjoy 
GOBiiTD  Bubal     ....    7W.  B.,  685 


204. 


-^  Allegation  of  independent 


title — Suit  to  oonjirm  title, — In  a  suit  by  the  lessee 
of  the  purchaser  (if  the  rights  and  interests  of  the 
first  defendant  to  obtain  pussession  of  some  portions 
of  land  alleged  to  fall  within  the  share  of  the  zamin- 
dari  80  purchased,  defendants  contended  that  the 
plots  which  were  the  subject  of  suit^  although  fall- 
ing within  the  ambit  of  the  zamindari,  did  not  in 
fact  form  a  portion  of  itt  but  were  lakhiraj  lands 
belonging  to  themselves  by  a  title  independent  of 
tlie  title  to  the  zamindari.  The  evidence  showed 
the  principal  defendant  to  have  been  in  receipt  of' 
the  rents  and  profits  of  the  land  in  suit,  as  well  as 
•of  his  share  of  the  zamindari.  Held  that  the  onus 
lay  upon  the  defendants  to  show  the  alleged  inde- 
pendent title ;  failing  to  do  so,  the  primd facie  title 
made  out  by  the  pUuntiff  ousrht  to  prevail.  Shum- 
j>AK  Ali  «.  Mdthoobnath  Dutt      l4  W.  B.y  226 


205. 


Rival  tenants — Resit/nation 


of  tenancy, — In  a  suit  between  two  rival  tenants 
claiming  to  hold  under  the  same  landlord,  where  one 
of  them  admitted  the  tenancy  of  the  other,  but 
pleaded  resi^rnation  by  him  of  his  tenancy  and  a 
lease  to  himself,  the  onus  of  proof  was  held  t )  rest 
upon  him  who  made  the  allegation.     KlsiiBK  Chi72V- 

DEB  SHAHA  V,   HOOKOOK   ChA>'J>   ShAHA 

[W.  B.,  1864,  47 

£06.    -  Allegation  of  particular 

tenure — Froof  of  title. — The  onus  in  a  suit  in 
which  the  plaintiff  seeks  to  obtain  a  declaration  that 
the  defendants  iield  a  tenure  under  him  lies  on  the 
plaintiff,  who  must  prove  strictly  the  title  under 
which  he  seeks  that  declaration.  Botes  Mollah 
V.  MUDHOOSOODUN  MUNDUL  .       9  W.  B.,  164 


807.  . — _ Trantferahility 

of  tenure — Presumption,-  There  is  no  presumption 
that  any  tenure  held  is  not  a  transferable  tenure, 
and  a  landlord  ^ho  sues  for  khas  possession  on  the 
ground   that   a   tenure   sild   was    not   transferable 


ONUS  OF  "PROOl^— continued, 
26.  LANDLOBD  AND  T%^KKT— continued, 

must  establish  his  case  as  an  ordinary  plaintiff. 
DoYA  Chakd  Shaha  r.  Anund  Ciiukpbb  Sbit 
HozLMDAB        «        •        I«  li.  B.,  14  Calo.9  382 

203. ; Traneferability 

of  tenures.— In  a  suit  brought  to  recover  possession 
of  certain  lands  forming  part  of  the  patni  estate  of 
the  plaintiffs  and  constituting  the  raiyati  holding 
of  one  JH,  which  lands  were  stld  in  execution  of  a 
money-decree  against  M  and  purchased  by  the  defen- 
dant, the  defendant  set  up  that  the  tenure  held  by 
M  was  of  a  permanent  and  transferable  nature. 
Seld  that  the  onus  of  proving  the  transferability 
of  this  tenure  was  upon  the  defendant.  Doya 
Chand  Shaha  v.  Anund  Chun  ier  Sen,  I,  L,  £.,  14 
Calc.t  382,  not  followed.  Kbipamoyi  Dabia  r. 
DoBGA  GoYiND  SiBSAB  .    I.  Ii.  B,  15  Calc.,  89 


209. 


Transfer       of 


Property  Ad  flVof  1882J,stf.  106,\108  -Transfer- 
ability  of  tenancy — Suit  by  zaminfiar  to  set  aside 
a  Court-sale  of  his  raiyat's  interest. — A  zamindari 
raiyat  mortgaged  the  laud  comprised  in  his  holding, 
and  the  m3rtgagee,  having  sued  and  obtained  a 
decree  on  his  morti?agee,  attached  the  mortgagor's 
interest  in  the  land  and  purchiscd  it  at  the  Court- 
sale  held  in  execution  of  his  decree.  The  zamindar, 
who  had  intervened  unsuccessfully  in  execution,  now 
sued  to  set  aside  the  sale  auvl  to  eject  the  decree- 
holder  and  the  judirmcnt-debtor  from  the  land. 
Neither  party  adduced  evidence.  Held  that  there 
was  no  presumption  that  the  tenant  was  a  tenant* 
at-will,  nor  was  there  a  presumption  that  the  tenancy 
was  not  transferable — such  presumptions  beiusr  con- 
trary to  ss.  106  and  108  of  the  Transfer  of  Pro- 
perty  Act  respectively.  The  burden  of  proof  there- 
fore lay  on  the  plaintiff  and  had  not  been  discharged, 
and  the  suit  must  consequently  be  dismi-'cd.  Appa 
Bah  o.  Subbanna        .       I.  L.  B.,  13  Mad.,  60 


210; 


Non-transfer' 


able  tenure.-^W here  a  plaintiff  sets  up  a  c&bc  of  an 
exceptional  nim  csut-howla,  alleging  it  to  be  not 
transferable,  the  plaintiff  should  be  called  on  to 
prove  the  allegation,  before  a  defendant  in  posses* 
sion,  under  an  order  of  a  Bevenuc  Court,  can  be 
called  on  to  prove  title.  Hukro  Soondbry  Dbbia 
r.  Ameeita  BEauic  1  Ind.  Jur.,  iN*.  S..  188 

[5  W.  B.,  Act  X,  72 

211.  -  — Suit  for    poS' 

session  under  mokurari  lease. — In  a  suit  to  recover 
possession  of  land  under  a  mokurari  lease  granted 
t )  plaintiff  by  the  zamindar  (defendant  who  admitted 
its  validity)  from  the  other  defendant  who  had  been 
in  possession  twenty  years,  Hnd  who  als)  claimed  a 
ni)kurari  interest, — Held  that  the  onus  lay  with 
the  substantive  defendant  to  sh  )w  that  his  lease  wss 
mokuraii.      Buohoonath  Uobey  v.   PruESH  Ba\c 

AlAHATA low.  B.,9 


212. 


—  Khadimi  tenure. 


—Where  persons  have  long  held  as  khadims  under 
the  superior  holders  or  managers  of  endowed  ])ni. 
perty,  and  claim  to  hold  a  permanent  khadimi 
tenure  from  which  they  are  nwt  liable  to  be  ejected 
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ONUS  OF  l?B.OOF— continued. 

25.  LANDLORD  AND  TENANT— con/tnuerf. 

except  foT  misconduct,  the  onus  prohandi  is  on  them* 
Chakb  Mxak  v.  Khohdeas  Ashsutollah 

[6W.  B.,89 

218.  • Allegation  that 

lands  are  sir^Sale  in  execution  of  decree, — Where 
a  person  whose  proprietary  rifirhtg  in  a  mehal  have 
been  sold  in  execation  of  a  decree,  alleges  that  land 
held  by  him  at  the  time  of  such  sale  was  held  as 
sfr,  the  burden  of  proof  lies  on  him.  Habi  Das  «. 
Ghai^ SHAH  Nabain        .        I.  Ij.  B.,  6  All.,  288 


214. 


Suit  for  poshes- 


gion  of  ay  ma  land— Identification  by  plaintiff,^ 
Where  a  plaintiff  establishes  a  primd  facie  case  of 
the  identify  of  ayma  land  which  he  claims  through 
his  ancestor,  who  had  been  allowed  by  the  Collector 
to  retain  it,  it  will  rest  with  defendant  to  prove  that 
the  land  is  his  own.  or  that  it  is  not  the  xyma  land 
which  tfae  plaintiffs  ancestor  once  beld.  Molla 
Abdoob  Bub  v.  Hubbthub  Mookebjbe 

[1  Ind.  Jur.,  TX.  S.,  50 


215. 


Q-orahundi  ten- 


urc-^Trftnsferahility,  Proof  of — The  onus  lies  o:i  a 
plaintiff  claiminjr  in  virtue  of  a  purchase  of  the  tenure 
from  a  former  holder  to  be  entitled  to  possession 
of  gorabandi  lands,  to  prove  that  Buch  lands  are 
transferable.  Chuttebbhuj  Bhabti  v.  Jafki  Pbo- 
8Ain>  Singh         .        .        .        4  C.  Ii.  B.,  298 


216. 


Khoti    tenure, 


Proof  of— Suit  for  rent. — In  a  suit  by  a  kabuliatdar 
khot  for  rent  from  cultivators  holding  lands  in  a 
khoti  villase,  the  onus  does  not  lie  on  the  plaintiff 
to  prove  the  land  to  be  khoti ;  but  the  holder  of 
land  in  a  khoti  estate  must  prove  that  he  is  exempted 
from  paying  rent  accordiu?  to  the  custom  of  tlie 
country.  Muhaxkad  Yakoub  v.  Muhamkad 
IsnAiL 9  Bom.,  278 

217. Suit  for  value  of 

tree*  cut  by  tenant— Nature  of  tenure. —There  is  no 
presumption  that  orchard  lands  in  Behar  are  held  on 
a  bhaoli  tenure,  there  being  many  instances  of 
orchards  there  held  on  a  nukdi  tenure.  The  onus 
of  proving  the  special  nature  of  the  tenure  is  on  the 
zamindar  suing  for  the  value  of  trees  cut  down,  and 
not  Oil  the  tenant-defendant.  Doouxtn  SiiraH  r. 
SooKUK  Lall     «...        2  W.  B.,  12 

218. Orchard  land 

— Possession  of  planter  of  trees. — Although  generally 
it  may  be  taken  that  land  whereon  an  orchard  is 
planted  belongs  to  the  zamindar,  and  has  been 
granted  to  a  stranger  to  plant  trees  thereon,  in  which 
case  it  reverts  to  the  zamindar  after  the  trees  have 
disappeared  and  the  land  bas  become  arable,  yet 
when  it  is  asserted  that  the  land  belongs  to  the 
pbinter  of  the  orchard,  having  been  acquired  by  pur- 
chase, it  is  for  the  zamindar  to  prove  that  the 
land  bcl'incs  to  him  and  was  given  for  plantation ; 
and  in  the  absence  of  such  proif  the  holder  or  occupant 
may  rely  on  his  long  possession.  DHVifKB  Bas(  v. 
Amakitt  HoflsEiK       .        .    2  Agra,  Pt.  II,  161 

219.  Suit  by  landlord  for  pos- 

seBsion  of  land  in  his  eBt&te— Bight  to  posses- 


ONUS  OF  'PB.OO^— continued. 

23.  LANDLORD  AND  TENANT-H?r>ii<fi 

sion, — When  a  landlord  sues  for  possession  of  land 
within  his  estate*  the  onus  is  on  him  to  prove  th^t  he 
is  entitled  to  that  possession.  Qttdadhub  Baitsbjiik 
V.  Kakte  Dskhoobia    .        •        .8  W.  B^  101 


220. 


Suit   by  talukhdar    par- 


chaser  at  sale — Dispossession  and  disputed  title. 
—A  talukhdar  who  had  purchased  at  an  execution-sale 
the  under-tenure  of  one  of  his  tenants,  sued  him  to 
obtain  possession  of  the  land  contained  in  the  pnr- 
chased  holding,  of  some  of  which  he  said  he  had 
been  dispossessed,  and  in  regard  to  the  remunder  of 
which  his  title  was  disputed.  Held  that  the  deputa- 
tion of  an  Ameen  was  improper,  and  that  the  ontu 
lay  on  the  plaintiff  to  prove  his  case.  Shustjsb 
Bax  Paul  «.  Nobo  Eakt  Bot  Chowdhby 

[14  w.  B.,  laa 

221. Lease  of  land  of  particular 

nature —Proq/*  that  it  came  under  that  desiffma-- 
Hon. — Where  a  landlord  leased  out  some  land'  to  a 
tenant,  reserving  to  himself  only  such  portion  of-  it 
as  fell  under  the  definition  of  nila  ZHmiu,  -  Held  that 
it  was  for  the  landlord,  in  a  suit  for  the  poasesaion 
of  such  nila  zamin,  to  bring  evidence  to  prove  what 
portion  of  the  land  leased  out  was  nila ;  and  that,  in 
the  absence  of  such  evidence,  the  whole  land  must 
be  taken  as  having  been  leased  out  to  the  tenant. 
Bbilt  V.  Baua  Soondubbb  Dossxb 

[26  W.  B.,  888 


222. 


Suit  for  possession ->!>»#• 


puie  as  to  ground  and  nature  of  possession,— IntLUult 
for  possession  of  a  portion  of  land  on  the  allegation 
that  it  had  belonsred  to  plaintiff  as  his  ancestral  pro- 
perty up  to  the  date  of  his  bf^ing  ousted,  when  the 
defendant,  admitting  the  alleged  possession,  contended 
that  it  had  been  not  that  of  an  owner,  but  only 
permissive  possession  as  that  of  a  tenant, — Held 
that  the  burden  of  proof  lay  on  the  defendant. 
BoiflTVB  Chttbn  Sbin  r.  Tbaheb  Bav  Sbiv 

[15  W.  R,  82: 


223. 


Suit  to  recover  share  or 


holding  after  sale  in  execution  of  decree 
for  rent — Proof  of  status  as  tenant  and  reeogni^ 
tion  of  division  of  tenure.— In  a  suit  to  recover  a 
share  of  a  holding,  the  whole  of  which  had  been  aold 
in  execution  of  a  decree  for  arrears  of  rent,  the  plain-- 
tiff,  who  claimed  to  hold  a  divided  portion  of  the 
tenure,  was  held  bound  to  prove  either  that  such 
division  had  been  recognized  and  ratified  by  the 
zamindar  or  that  the  latter  received  rent  from  him, 
t.e.)  he  would  have  to  prove  his  status  as  tenant  in 
respect  of  the  share  in  question.  Hubhub  Sinqh  r. 
OomaKooeb      ....    IdW.  B.»83- 

224. •  Exercise  of  right  inci- 
dental to  tenure— oy«c/io»i  to  right.—Whea  a 
party  objects  to  the  exercise  by  another  of  an  ordi- 
nary legal  right  incidental  to  his  tenure,  it  is  for  the 
objecting  party  to  give  some  prim^  facie  evidence  as 
to  the  grounds  on  which  that  objection  is  founded. 
Gtabah  Mundul  v.  Gtabam  Naik 
[1  Ind.  Jur.,  O.  S.,  22 :  Marsh.,  23 : 1  Hay,  65* 
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225. 


Miff  hi  ctfocew 


pancy — PermanefU  cultivators — Suit /or  ejectment, 
— The  defendant's  anceston  were  the  only  cultivat- 
ing tenants  of  the  lands  of  a  certain  temple  from  the 
year  1829>  and  in  a  suit  brought  by  the  temple 
trustees  against  one  of  the  defendants  in  1858  it  was 
found  that  the  occu nancy  of  the  defendant's  ances- 
tors dated  back  at  least  to  1806.  In  1833,  the 
defendant's  ancestor  was  recognized  by  the  Collector, 
who  then  managed  the  temple,  as  an  hereditary 
raiyat.  In  the  paimaish  account  of  1827*  defendant's 
■ancestor  was  described  as  a  "cultivating  T>arakudi 
ulavadai/'  a  term  which  does  not  necessarily  imply 
a  right  of  occupancy.  Held,  in  a  suit  by  the  trustee 
of  the  temple  to  eject  the  defendants  after  notice  to 
quit,  that  the  burden  of  proving  that  a  right  of 
occupancy  was  not  an  incident  of  defendants'  tenure 
lay  on  the  plaintiff.  Ebibhnasami  Pillai  r. 
Yabadabaja  Attanqab  .  I.  li.  B.,  5  MQd.»  845 

Miffht  of  occu* 


pancy — Permanent  cultivator  —  Paracudi.  —  The 
defendant's  ancestors  or  predecessors  in  title  were  the 
•cultivating  tenants  of  tlie  lands  of  a  certain  temple 
from  a  date  not  later  than  1827,  in  which  year  they 
were  so  described  in  the  paimaish  accounts.  In  1830 
they  executed  a  muchalka  to  the  Collector,  who  then 
managed  the  temple,  whereby  they  agreed  among 
other  things  to  pay  certain  dues.  They  were 
described  in  the  muchalka  as  paracudis.  In  1857  the 
plaintiff's  predecessors  took  over  the  management  of 
the  temple  from,  and  executed  a  muchalka  to,  the 
Collector,  whereby  he  agreed  among  other  things  not 
to  eject  the  raiyats  as  long  as  they  paid  kist.  In 
1882,  the  dues  (which  were  payable  separately) 
having  fallen  into  arrear,  the  manager  of  the  temple 
aued  to  eject  the  defendants.  Held  that  the  burden 
of  proving  the  permanent  character  of  the  tenure  set 
up  by  the  defendants  lay  on  them.  Kriel^naeami  v. 
Varudaraja,  I.  L,  B.,  6  Mad.,  845,  discussed  and 
distinguished.  Thiaoabaja  r.  GiTAiVA  Sakbandha 
PAn)ABA  Savhadhi         .    L  L.  B.,  11  Mad.,  77 


227. 


Drfendant  ad' 


mittinff  tenaneif,  bvt  pleading  its  permanent  nurture. 
— Where  the  defendant  admitted  that  he  was  a  tenant, 
the  onus  was  upon  him  to  show  that  his  tenancy  was 
such  as  he  set  up,  namely,  a  permanent  tenancy  at  a 
rate  which  cannot  be  enhanced.     Khettbb  Kbisto 

H ITTBB  «.  DiNBHDBO  NaBAIV  BoY 

[8  C.  W.  W.,  202 

228i Suit  for  eject' 

-ment — Eight  of  occupancy, — In  an  ejectment  suit 
by  a  landlord  against  his  tenant  the  plaintiff  cannot 
succeed  unless  he  shows  that  under  the  terms  of  the 
tenancy  and  in  the  circumstances  that  exist  he  has  a 
ri^ht  to  eject  the  defendant,  although  the  latter  may 
allege  and  fail  to  establish  a  right  of  permanent 
occupancy.     VENKATACHABLir  r.  Kandappa 

[L  Ii.  R.,  15  Mad.,  95 


229. 


Ejectment^  suit 


for— Occupancy 'rights  —  Madras  E^-nt  Eecovery 
Act  (Madras  Act  Fill  of  1865),  s,  12.^A  samin- 
dami,  having  given  to  the  defendant,  who  was  a  culti- 
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vating  raiyat  in  the  zamindari,  a  notice  to  quit,  now 
sued  to  eject  him  from  his  holding.  The  defendant 
I)leaded  that  he  and  his  ancestors  had  been  jirayati 
raiyats  from  time  immemorial,  and  it  was  found  that 
their  holding  had  lasted  at  least  one  hundred  and 
fifty  years.  The  defendant  had  executed  and  deli- 
vered to  the  plaintiff  a  muchalka  for  one  year,  and  he 
had  made  no  default  in  payment  of  rent.  Held  that 
the  onus  was  on  the  plaintiff,  and  as  she  had  failed 
to  prove  that  the  defendant's  tenancy  had  com- 
menced under  her  or  her  ancestors,  the  suit  should  be 
dismissed.  Vbncata  Mahaxaebfmahma  o.  Baka- 
JOOi  .    L  L.  B.,  16  Mad.,  271 

230.—; Eight       of 

tenant  to  dig  a  tank  on  his  land, — In  a  suit  by  a 
zamindar  alleging  that  the  defendant,  his  tenant,  had 
dug  a  tank  on  his  land,  and  thereby  done  him 
damage  by  converting  the  land  from  its  original  state, 
and  the  coirversion  is  admitted  by  the  defendant,  bu{ 
his  defence  is  that  he  had  a  right  to  convert  it,  the 
onus  is  on  the  defendant  to  show  his  right  to  dig  thf 
tank.  In  the  absence  of  clear  proof  of  the  nature  of 
his  tenure,  he  should  at  least  sbow  that  the  digging 
the  tank  is  a  fair  and  reasonable  use  of  the  land,  ao4 
one  which  will  not  be  to  the  detriment  of  the  zamin- 
dar.    TABUTI  I'HABAN  BOSB  v,  DbBNABATAK  MI8TB| 

[8  B.  Ii.  B.,  Ap.,  69 

281. Proof  of  aamindari  rights 

—  Eigki  to  garden  planted  with  trees. — The  owner 
of  a  bagh  in  an  estate  in  which  he  is  not  po8Besse4 
of  any  zamindari  rights  must,  if  he  claim  a  higher 
right  than  that  ordinarily  possessed  by  a  tenanf 
planter  or  the  successor  of  such  a  planter,  produce 
evidence  in  support  of  his  claim ;  but  when  the  bag)i 
has  been  admittedly  planted  by  a  zamindar  and  has 
been,  on  the  sale  of  his  zamindari  rights,  reserved  by 
him,  it  is  incumbent  on  the  purchaser  to  prove  that 
hy  thct  reservation  the  vendor  reserved  only  the 
interest  which  a  tenant-planter  woald  have  possessed 
in  the  bagh.    Ali  Bukbh  v,  Mttdun  Qopal 

[8  Agra,  869 

282.  Salt    for    asseasmeat    (^ 

lands  aooreted  to  simizia  tenure— jB^ii^.  Eeg. 
'  Vni  of  1793,  s,  61—Beng.  Eeg.  XI  of  1825.— A 
suit  for  the  assessment  of  lands  accreted  to  a  zimma 
tenure  must  be  tried  upon  s.  51,  Beg.  VIII  of  1793, 
the  burden  being  on  the  plaintiff  to  prove  that  the 
tenure  is  liable  to  the  assessment  sought ;  and  the 
provisions  of  that  law  are  not  affected  by  Beg.  XI  o| 
1825,  as  r^ards  the  mode  in^  which,  the  condition  on 
which,  and  the  burden  of  proof  with  which,  the  zamin- 
dar may  proceed  to  assess.  Pakioty  v,  Juaaux 
Chundbb  Dutt  .         .         .         .    9  W.  B.,  378 

Upholding,  on  review,  JuaouT  Chttndbb  Dutt 
«.  Pakiott  ....    8W.B.,  427 


28a 


Aekno^wledgment  of  ten- 


TOL.IT 


anoy — Suit  for  kahuliat, — In  a  suit  before  the 
Collector  for  akabuliat,  on  the  ground  that  the  defen- 
dant had  occupied  and  cultivated  certain  lands  of  the 
plaintiff,  the  defendant  pleaded  that  he  was  co-par- 
cener with  the  plaintiff  of  the  land,  but  he  admitted 
that  he  had  given  a  kabuliat  for  some  of  the  lands 

9  T 
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ONITB  0¥  TROOV^-tumtinm&d, 

85.  LANOLOBD  AND  TKSAKT^-^MmHmued. 

he  occupied.  He^d  i  hat,  lince  by  giWoff  the  kabnlial 
the  defendant  had  acknowledged  the  jSaintiif  to  be 
his  landlord,  the  onni  of  proving  the  plea  waa  upoa 
the  defendant.  Jugoobuhdoo  Mozooxdab  v. 
GooitooPBBiHAD  Bor  ,    ICarsh.,  M 

OooBco  PiBSAD  BoT    r.     JuoaoBinn>oo   Mo- 
coov  DAS  .        .    W.  B.,  F.  B.,  16 : 1  Hay,  228 

Suit  by  raiyat  for  pottah 


at  fiiir  and  equitable  ra  tea.  —'I  he  proprieton  of  a 
eertain  holding  having  refused  the  terms  of  the  Goy- 
cmmint,  a  fanning  settlement  was  made  with  the 
present  defendant,  w1k>  undertook  to  oonfinn  and 
ra-tify  all  amnlnammbs  granted  by  the  lamindars 
while  the  settlement  pioopedings  had  been  pendmg. 
Plaintiif,  being  a  raiyat  without  a  right  of  occupancy, 
but  one  who  had  got  an  amnlnamah,  sued  for  a  pottah 
at  the  rate  fixed  by  the  amnlnaroah.  Seld  that  the 
amulnamah  formed  the  bans  of  a  special  contract 
betwi-en  the  parties,  and  took  their  case  out  of  the 
purview  of  the  ss.  5  and  8  of  tha  Bent  Law ;  and  that 
by  the  terms  of  the  amulnamah  the  defendant  was 
bcund  to  give  plaintiff  a  pottah  oti  fair  and  equitable 
rates  ("upajukta'')»  which  were  to  depend  on  the 
rates  which  he  himself  obtained  from  Government. 
Seld  that  the  onus  of  pi-oving  that  the  rate  which 
he  claimed  was  fair  and  equitable  was  upon  the 
plaintiff.    Kishbn  Pibbhad  Sivoh  v.  Mohuk  SnroH 

[16W.B.,4S0 


286. 


SaH  for   rent— Waste   and 


lakhiraj  land.—  In  a  suit  for  rent,  when  the  raiyat 
pleads  that  part  of  the  land  is  waste  and  lakhiraj » 
the  onus  is  on  th3  landlord  to  prove  that  such  land 
has  paid  rt*nt  to  him  in  prc>\ iois  years.  Motbb  La£L 
Aduck  «.  Jfpooputtbb  Doss  2  W.B.,  Act  Z,  44 

GuwAVi  Eazi  r.  Habihab  Mookbbjbb 
[B.  Ifc  B.,  Sup.  Vol.,  16 :  W.  B.,  F.  B.»  116 

Marsh*,  627 

MlBTOOVJOT    ChTCKBBBITTTT    r.    BUBODA    KaKT 

BoT 6  W.  B.y  Act  X,  18 

BiBSBSsvB  Chuckbbbutty   «.   WooHA   Chubn 
BoT 7W.  B..  44 


286. 


Plea    of  pay' 


ffle»^— In  a  suit  for  rent  if  the  tenant  pleads  pay 
ment  the  onut  probandi  is  on  him.     PuBBBAO-  La£L 
«.  Bax  JEWAir  Lall    .  .    1 W.  B.,  264 

Koovjo  Pbhaby  Babbbjbb  v.  Bot  Mothooba* 
VATH  Cbowdhbt  .         .  1^^.^,166 

287, 1  nier  r|dn  o  r — 

Flea  of  payment ,—\n  a  suit  for  rent  where  defen- 
dant denies  the  relationphip  of  landlord  and  tenant  as 
subsisting  between  hiinslf  and  the  plaintiff,  and 
states  that  he  paid  his  rent  to  an  intervenor,  it  is  not 
enough  that  the  intervention  ig  set  aside;  it  still 
remains  for  the  C  urt  to  investigate  the  question 
whether  the  defendant  is  a  raiyat  of  the  plaintiff. 
jAorBDBB  r.  Badha  Kisbobe       .  18  W.  B.,  268 

288.  • —  Eviction    *  of 

iennnt  hu  title  §  'peritr  to  /estor, — Where  a  tenant 
Is  sued  for  rent,  he  can  set  up  eviction  by  title  para- 
mount to  that  of  his  lessor  as  an  answer,  and,  if 


OJSrUB  or  VBOGF—conHmmed. 
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evicted  from  pari  of  the  land,  an  apportioniBeiit  off 
the  rent  may  take  place.     13ie  onus  is  on  the  lewor 
who  claims  to  be  entitled  to  an  apportionment  to  sbow 
what  is  the  fair  rate  of  the  lands  out  of  which  the 
tenant  was  not  evicted.    Oopahuvd  Jha  «>.  LalIiA. 
GoBHTD  Pbbbhad  .12  W.  &,  10^ 


288. 


Suit      mmder 


special  arrangement, — In  a  suit  for  rent  alleged  to- 
be  due  under  a  particular  arrangement-  the  eziateooe 
of  which  is  repudiated  by  defendant,  it  is  tor  plain- 
tiff to  prove  the  arrangement.  Shuvbboo  Gbbb 
GoBBAnr  V,  Bak  Jbwah  Lall       .    8  W.  B^  60^ 


240. 


Bent  of  whole 


tenmre — 8mt  by  shareholder, — In  a  suit  for  rent  by 
a  shareholder  where  the  defendant  contends  that  he 
is  not  bound  to  pay  otherwise  than  by  entirety  to  the 
person  entitled  to  the  whole  rent,  the  onns  is  on  the 
plaintiff  .to  show  that  he  is  entitled  to  sue  for  a  fn^ 
tional  portion.    Laluh  v.  Hbicbaj  Sivc^h 

[20W.R.,7e 


24L 


Bate    of  rent. 


Proof  of — Evidence  that  rent  stated  in  lease  has 
been  realised. — ^The  mere  fact  that  a  tenant  «>me 
time  ago  gave  a  kabuliyat  for  a  limited  poriorl  at  a 
particular  rate  of  rent  is  not  sufficient  in  itself  to 
throw  upon  the  defendant  the  entire  burden  of  piror* 
ing  what  the  present  rent  is,  without  any  evidence  on 
the  part  of  the  landlord  that  the  rent  specified  in  the 
kabuliyat  had  ever  been  realised  from  him.  Mo- 
KUVDA  Chahdba  Sabma  r.  Abfas  Ali  Shbikie 

[2  C.  W.  S^  47 


242. 


Shifting       of 


onus — Claim  for  rent  -  Written  receipts,  if 
sary  proofs    of  payment — Written   receipts,    if 
primary  evidence. — Written  receipts  for  paymenta 
are  important,  but  by  no  means  necessary  as  proof ;  nor 
are  they  of  the  nature  of  primary  evidence,  the  loaa 
of  which  must  be  shown  in  order  to  let  in  secondary. 
On  the    evidence  in   the   case  it  was  held  that» 
though  the  case  is  a  most  obscure  and  of  an  unsatU- 
factory    character,  and    that,  although    the    plain- 
tiff had  given  good  reasons  for  holing  that  such 
part  of  the  defendant's  case  as  related  to  the  missing- 
receipts  was  not  worthy  of  belief,  yet  that    the 
defendant  did  give  evidence  of  payment  of  the  rent 
claimed,  sufficient  to  throw  back  agun  on  the  plain* 
tiff  the  onus  of  proving  that  the  rent  was  still  due. 
Plaintiff's  evidence  was  silent  on  the  crucial  point  of 
payment,  her  Dewau  kept  out  of  the  way  of  exauiina* 
tion,  and  no  sufficient  grounds  had  been  asugned  lor 
reversing  the  decrees  of  the  High  Court.  Rawobwab 
Kobe  v.  Bhabat  Pbbshad  Sahi  4  C.  W.  JSf^  IS 


248. 


Evidenci 


Plea  of  payment.— In  a  suit  by  a  landl  rd  against 
his  tenant  for  arrears  of  rent  due  for  a  portion  of 
the  year  12^3  (1876',  the  defendant  pliuded  pay- 
ment and  calle<!  as  his  witness  the  plaintiff's  a&fent, 
who  admitted  the  receipt  of  certain  payments  from 
the  defendant's  underHenants  during  the  time  for 
which  tliB  arrears  were  demanded,  but  swore  that 
they  were  payments  made  in  respect  of  arrears  duo 


(  es8i  ) 
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oa  ftcooant  of  proTioas  yean.  The  lower  Appellate 
Court,  reyernng  the  decree  of  the  Omrt  of  firit 
ingtanoe,  gaye  the  defendant  credit  for  the  payments 
90  admitteid.  Beld  that  the  lower  Appellate  Court 
waa  wrongs;  that  the  defendant,  having  pleaded 
payment,  was  bound  to  prove  that  the  admitted  pay- 
ments were  in  respect  of  that  portion  of  the  year 
1288  for  which  the  arrears  were  claimed.  S.  12  of 
the  Bent  Law  applies  to  receipts  given  directly  by 
the  landlord  to  the  tenant,  and  not  to  receipts  given 
to  third  penons.    SxiFinf  v.  Buddbb  Sohat 

[L  la.  B.,  7  Calo.,  682 


^roof  of  deter* 

m*»ation  of  tenancy — Ben^.  Act  VIII  of  1869, 
9,  20. — The  defendant  held  under  a  lease  from  the 
plaintiff  which  expired  in  1867,  when  hdgave  up  pos- 
nestton  without  any  notice.  In  a  suit  subsequently 
brought  agdnst  him  for  arrears  of  rent  of  1867,  l^<68, 
mnd  1869, — Held  that  the  onus  was  oi|  the  plaintiff 
to  prove  that  the  defendant  held  on  after  the  term  of 
the  lease  had  expired.  No  written  notice  of  relin* 
quishment  was  necessary.  S.  20,  Bengal  Act  VIII 
of  1869,  did  not  apply.  Tilak  Patak  v.  Mahabib 
Paitdat     .  7  B.  Ii.  IL»  Ap.,  11 :  15  W.  B.,  454 


245. 


Bolt  for  arrears  of  rent— 


Froqf  of  rate  of  rent, — ^Xn  a  suit  to  recover  arrears 
of  rent  from  the  defendants  who,  as  tiocadars  of  the 
plaintiiPs  share  in  a  certain  mouzah,  had  been  in  pos- 
session from  1262  to  1281,  without  having  paid  any 
rent,  the  plaintiff,  who  claimed  a  bhowli  rent  at  the 
rate  of  9  annas  of  the  crop,  proved  that  in  themousah 
in  question  the  raiyats  paid  rent  at  that  rate.  Seld 
that,  under  the  particular  circumstances,  the  onus 
was  on  the  defendants  who  alleged  that  the  proper 
rate  was  8  annas  to  prove  their  allegation.  Loohun 
Chowdhby  V,  AHur  Sivqh      .    8  C.  Ii.  B.,  426 


246. 


Alleged  possee' 


stone  of  portione  only  of  land, — In  a  suit  to  recover 
arrears  of  rent  under  a  kabuliat  the  defendant  who 
had  paid  rent  for  upwards  of  f<  ur  or  Ave  years 
pleaded  that  he  had  obtained  possession  of  portions 
<mly  of  the  lands  demised.  Meld  (reversing  the 
decision  of  Fnu),  J.)  that  the  onus  was  upon  the 
defendant.  Bany  Madhob  Mookbbjbb  v.  Sbidhfb 
Dbb  Ghitttuok         •  10  C.  Ii.  B.»  565 


247. 


Suit  for  ejectment  and  for 


flurreare  of  rent — Lisputed  rate  of  rent. — In  a 
suit  for  arrears  of  rent,  and  for  ejectment  in 
consequence  of  non-payment,  where  deiendaiit  chal- 
lenged the  rate  claimed  as  well  as  plaintiff's  right 
to  sue  alone, — Seld  that  the  onus  lay  on  plaintiff 
to  prove  his  c.  .Im  to  the  rate  of  rent  sued  for  and 
to  show  tha*.  ^e  was  sole  proprietor.  Abhbuv  «. 
Bak  Kisubn  Ghobb  .    23  W.  B,  289 

Suit  for  ejectment— Oro«it(2 


for  refaining  poteeseion,  Proof  of, — In  a  suit  for 
ejectment  by  landlord  against  tenant  after  proof  <  f 
due  service  of  notice,  the  onus  is  on  the  tenant  to 
show  any  ground  for  retaining  possession.  h'UBO 
CooxAB  Ohobb  v.  Oozib  Sbixpab 

[23  W.  B.,  238 

yoh.  IT 
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249. 


N atnre  of 


tenure.  Evidence  of. — In  a  suit  in  ejectment  valued 
under  BlOO,  the  defendants,  who  were  sued  as  yearly 
tenants,  replied  tliat  their  tenure  was  a  mirasi 
gujasta  tenure,  and  in  proof  of  their  allegation  ad* 
duced  evidence  which  was  not  displaced  by  the  plain- 
tiffs. The  lower  Courts  considered  that  defendant's 
allegation  was  well  founded.  Seld  that,  there  being 
evidence  of  the  defendant's  allegation,  the  plaintiffs, 
having  failed  to  make  out  a  primd  facie  case,  were 
not  entitled  to  a  decree  for  ejectment.  Btji  Nath 
Saboo  V,  Bahdoitb  Bor        •        7  C.  L.  B.,  369 


250. 


Suit    by  land- 


lord  to  eject  tenant  on  expiration  of  tenancy, — 
Where  a  landlord  sues  to  eject  a  raiyat  on  the  ground 
of  his  tenancy  having  expired,  the  tenant  is  not 
called  upon  to  state  the  character  of  his  tenancy 
until  the  plaintiff  has  given  prim^  facie  proof  that 
it  is  of  a  terminable  character,  and  that  it  has  ter- 
minated. A  sued  to  eject  B  on  the  ground  that  a 
temporary  settlement  dfected  with  him  had  expired. 
B  set  up  a  gujasta  title  to  the  land.  The  lower 
Courts  disbelieved  plaintiff,  but  called  on  ^  to  sup- 
port the  title  he  had  set  up,  and  he  failing  to  do 
so,  gave  A  a  decree.  Held  that  A'b  suit  should 
have  been  dismissed  when  it  was  found  that  the 
evidence  he  put  forward  was  unworthy  of   credit. 

BdLLBB  AHEBB  «.  MiSHAK  SlVOH 

\S  C.  Ii.  B.,  209 


25L 


Suit     to    eject 


tenant  holding  over  after  expiry  ofleaee. — In  a  suit 
to  eject  a  tenant  holding  over  after  the  expiry  of 
a  pottah  which  was  merely  for  a  number  of  years, 
the  onus  is  on  the  landlord  to  show  that  the  tenure 
was  such  that  the  express  limit  of  years  may  be 
fairly  applied  to  the  possession  and  construed  to  give 
the  right  of  re-entry.  Bor  Odttb  Nabaiv  Sinqh 
«.  Ubhitbith  Bor    .  4  W.  B.,  Act  X,  1 

Shbbb  DrAL  Paulbbt  «.  Dwabkanath  Sookus 

[2  W.  B,,  Act  X,  54 


262, 


-^  Bight  of  oceu* 


pancy, — Where  a  tenant  holding  under  a  terminable 
lease  which  does  not  provide  for  re-entry  makes  no 
allotattion  of  previous  possession,  and  there  is  no  ad- 
mission of  it  on  the  other  side,  the  tenant  is  bound  tp 
go  out  at  the  expiration  of  his  term  ;  and  if  he  claims 
a  right  of  further  occupancy,  it  is  for  him  to  prove 
that  right.    Puddomoneb  Dosbia  r.  Jholija  Paix? 

[7  W.  B.,  283 

253.^ Ejectment-^ 


Sight  of  occupancy.— In  a  suit  by  a  zamindar 
against  a  raiyat  for  recovery  of  possession  of  land,  of 
which  the  plaintiff  alleged  he  had  granted  the  defen« 
dant  a  lease  and  taken  a  kabuliat,  and  that  the  lease 
had  expired,  the  defence  was  that  the  defendant 
did  not  hold  under  any  lease  from  the  plaintiff,  that 
the  kabuliat  was  not  genuine,  and  that  the  deferdant 
by  his  holding  had  acquired  a  right  of  occupancy. 
Ueld  the  onus  was  on  the  plaintiff  to  prove  the 
kabuliat,  and  not  on  the  defendant  to  prove  that  he 
had  acquired  a  right  of  occupsncy.    Therefore,  where 

9  V  8 
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ONUS  OF  TROOV—eontiuued, 

26.  LANDLORD  AND  TISJSIlST!— continued. 

the  plaintiff  £ailed  to  prove  the  kabaliat,  the  init 
was  held  to  be  rightly  dismissed,  though  the  defeii* 
dant  failed  to  show  any  right  of  occupancy  Wallah 
Allbe  v.  Golam  Govs 

[10  B.  Ii.  B.,  Ap.,  82 :  19  W.  B.,  216 

264. Reffual  to  quit 

after  notice,— \n  a  suit  by  a  zamindar  to  obtain  khas 
possession  of  land  within  his  estate,  if  a  defendant 
is  a  middleman,  the  right  of  plaintiff  follows  as  a 
matter  of  course,  unless  defendant  can  make  out  his 
claim  to  exclude  the  zamindar ;  bat  if  defendant  is  a 
raiyat,  plaintiif  must  show  some  cause  of  action  beyond 
the  bare  circumstance  of  defendant's  refusal  to  quit 
after  notice  under  X  of  1859.  He  must  show  that 
the  raiyat  is  of  a  class  liable  to  eviction.      Lalla 

JOTHATH  SAHBB  Dso  t,    LUIOHBH  ChbISTIAK 

[le  W.  R.,  168 

See  Pbahlad  Sbn  o.  Ditbc^apsasad  Tbwabi 
[2  B.  Ii.  S.,  P.  C^  111 :  12  W.  B.,  P.  C,  6 

12  Moore's  I.  A.,  286 

266.  ' Suit  under  Act 

X  of  1869,  9.  28,  el.  5.— In  a  suit  under  cl.  6, 
fl.  23,  Aet  X  of  1859,  the  question  of  illegal  eject* 
ment  was  the  only  question  for  adjudication.  The 
onus  in  such  a  cause  was  npon  tiie  plaintiff. 
AfGVB  fit  GoLUOK  Chusdbb  Chowdhby 

[8W.B.,888 


ONUS  OF  VnOCF— continued. 
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— ^w. -^Sult    fpp    poBsesaion   by 

texuBOlt-'Appropriatiou  oferope  hy  another  tenant. 
—In  a  suit  to  recover  possession  where  a  plaintiff  had 
held  over  the  term  of  his  lease  and  raised  a  crop 
which  was  appropriated  by  defendant  (aft  adjacent 
tenant),  on  the  ground  that  the  disputed  land  was 
his  allavion, — Held  that  the  onus  lay  upon  the 
defendants  (tenant  and  lammdar)  to  show  that  the 
land  held  by  the  plaintiff  was  removed  from  the 
control  of  the  owner  of  the  estate  by  circumstances 
which  brought  it  under  the  control  of  the  defendant- 
tenant.    Hbxa  Pabdbt  v.  Gujadhitb  Bot 

[24  W.  B.,  108 


267. ■^—  Suit  to  set  aside  order  of 

Settlement  omaeT—Sonthal  Pergunndhe  Settle- 
ment ReffulaUou  fill  of  1872J,  se.  24,  26.— In  a 
suit  instituted  m  January  1887  by  a  plaintiff  to  set 
aside  a  settlemenr'made  under  Begulation  III  of 
1872,  and  to  recover  khas  possession  of  a  mouzah, 
alleging  thai  the  defendant  held  the  lands  as  chakran, 
and  that  the  services  for  which  he  held  them  had 
ceased,  the  defendant  pleaded  that  the  tenure  was 
dar-mokurari,  that  the  lands  had  been  settled  as 
such  in  June  1877,  and  that  the  suit  was  consequently 
barred  by  the  special  limitation  provided  by  s.  26  of 
the  Begulation.  It  was  contended  that  the  onus  of 
provinff  the  tenure  to  the  dar^mokarari,  which  had 
been  thrown  on  the  defendant,  had  been  wrongly 
so  thrown  on  him,  as  the  suit  was  substantially  one  to 
set  aude  a  decree.  Held  that  the  onus  of  proving  the 
ralicUty  and  propriety  of  the  settlement  proceedings 
upon  which  he  relied  had  been  properly  thrown  on  the 
defendant.  Nadiab  Chand  Sihoh  v.  CHinn>BB 
SiitHTJB  Sadot         .       L  Ii.  B.,  16  Calo..  765 


26a 


Suit     for     damafi^es     for 


illegal  distraint.— In  a  snit  for  recovery  of 
damages  by  a  plaintiff  on  the  ground  that  his  land- 
lords, the  defendants,  had  distrained  their  paddj 
alleging  higher  jummas,  the  onus  is  on  the  plaintiff  to 
prove  the  annual  rent  payable  by  him.  Cuu Bi>Ba 
Kabt  Mukbbji  9.  Hbk  Lal  Movdal 

[1  aw.ir.,46S 

26.  LEaiTIKACT. 

260. Proof  of  legitimaoy— l>r0^ 

of  heirship  depending  upon  iUegitimaeu  of  dmfet^ 
diMUt — Suit  for  poseeeeion.—T)ie  plaintiffs  in  »  mit 
to  eject  the  defendant  from  land  of  which  he  wma  is 
actual  possession  having  to  prove  not  only  their 
relationidiip  (which  was  not  disputed),  but  their  heir- 
ship, which  depended  upon  the  illegitimacy  of  the 
jdefendant,  were  held  bound  to  give  sufficient  general 
evidence  in  support  of  their  case,  to  throw  npoa 
defendant  the  onus  of  proving  his  legitimacy.  Ma- 
HOiCBD  QouK  Ali  Khan  v,  AsHBiTTVOOviBaA 

[2  W.  B.,  P.  C,  18 : 8  Hoore*8  I.  A..  482 

ICa^oicbd  Uocb  Ali  Erah  v.  Ahxbd  Khah 
[2W.B^P.a,  13 : 8  Moore's  I.  A^  604 


27.  LIMITATION    AND    ADVEBSE 
POSSESSION. 


260. 


Plea  of  limitation.— Whea 


a  defendant  pleads  limitation,  the  onue  probaudi  ia 
on  the  plaintiff.  Bbojbwdbo  Cookae  Rot  Chow* 
DHBY  9.  Badha  Gk)Bnri>o  Shah      .  I  'W.  B.,  235 

COLLBOTOB  OV  BUHOPOBB  V.  PBOBUNIIO  CooMAV 

Tagk>bb 5  W.  R,  116 

PAVDUBAVa  GOYIVD  V.  BALKBISHITA  HaBI 

[6  Bom.,  A.  C^  125 

KmcoLA  Dassbb  v.  Azxub  Ali    •     7  W.  B^  IS 

Nobokmhobb  Dbt  v.  Bahkishbh 

[8  W.  B^  131 

BhILOO  MUNDUL  v.  MOTBB  LALL  GhoSB  MVWDJfL 

[8  W,  B..  251 

GOSSAIK    Doss    EOOlTDOp    V.    SiBOO     EOOICABBH 

Dbbia  .        .    12  B.  Ik  B.,  218 :  18  W.  B.,  182 

Ghoooolbb  v.  Muzhub  Hossbin 

[24  W.  B^388 


26L 


liimltation— ^ittV  for  poesee* 


sion — Di*po»eeesion — Caute  of  ftclion.— In  a  suit 
between  tvo  s&mindars,  the  appellant  sought  to  dis- 
turb the  admitted  possession  for  about  eleven  years  of 
the  defendant.  The  defendant  insisted  on  a  posses* 
sion  of  much  longrer  duration  as  a  statutory  bar  to 
the  suit,  ffe/d  that  the  onus  was  on  the  appellant 
to  prove  that  the  cause  of  action  accrued  to  him  on  a 
dispossession  within  twelve  years  before  suit,  and  that 
he>  or  some  other  person  throuiiih  whom  he  claims, 
was  in  possession  during  that  period  Mitbasctb 
SiiraH  «.  NuHD  Loll  Sihoh  .  1 W.  B^,  P.  C.«  61 
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ONUS  OF  VB,OOW^e(mtinM$d. 

87.  LIMITATION  AND  ADVEBSE  POSSESSION 

— continmed, 

S.  C.  NiTBAsiTB  SnrQH  V.  NuND  Lall  Singh 

[8  Moore'B  L  A.,  189 

SiDRBB  NUZBBB   ALI   KhAV  T,  WoOMBSH    GhUV- 
3>BS  MiTTBB  .       2  W.  B.,  76 

Hahombd  Hobbaik  v.  SuBAHTOOirissA  Khanvh 

[a  W.  B.,  88 

KbDABITATH    AOHABJBB    v.    BhUQWAK   CHVirDBB 

KvHDBB 2W.B.,  168 

GoO&OODOBS  BOT  0.   HUBOHATH  BoT 

[2W.B.,a4e 

JuaoDVMBA  Chowdhsaiv  v.  Bax  Chvvpbb  Dbo 

[6  W.  IL,  827 

BoOLBB  SnroH  v.  HuuoBinrs  Nabaiv  Singh 

[7  W.  B^  212 

Laju  Singh  «.  Modbooboodvv  Bot 

[8W.  B^426 

DlNOBITNDHOO  SVHATB  r.  FlTBLONG 

[8  W.  B.,  166, 

Bubbbbboonibsa   CHO'Bn>HBAiN  V.   Lbblanund 
8INGH 14W.B.,  186 

AxBBB  Axi  V.  Indbbjbbt  Eoobb  16  W.  B.9  48 

Kalbb  Nabain  Bobb  v*  Anttni)  Motbb  Ooopta 

[21 W.  B.,  78 

262. Adverse  poasesBion— Proo/ 

Hf  loss  of  title  fty. — Held  by  the  Privy  CouncU 
(affirming  the  jadgment  of  the  High  Court)  that, 
where  the  plaintifF  hat  eftabliflhed  his  title  to  land>  the 
burden  of  proving  that  the  plaintiiF  has  loet  that 
title  by  reaion  of  the  advene  posiession  of  the 
defendant  ig  upon  the  defendant.  Badha  Qobind 
BoT  V.  Inglis  •        .    7  C.  Ij.  B.,  864 


268. 


'Joint  ancestral 


propertff — Limitation, — Held  that  the  admiasion  of 
certain  property  being  joint  anceitral  throwi  the 
burden  of  proving  exclusive  and  adverse  possession 
beyond  limitation  upon  the  sharer  refusing  to  admit 
Other  heirs.    Dabbb  Suhai  o.  Shbo  Dabs  Bai 

[lAgra»286 


284. 


Limi  ta  tion 


Jet,  1&77,  art.  i4^.— Under  art.  144  of  the  Limita- 
tion Act  (Xy  of  1877),  it  is  not  for  the  plaintiff  to 
prove  that  he  has  been  in  possession  within  twelve 
years  before  suit,  but  it  is  for  the  defendant  to  show 
that  he  has  held  adversely  to  the  plaintiff  for  twelve 
years.    Nyamtula  v.  Nana  talad  Fabibbha 

[L  Ii.  B^18  Bom.,  424 


266. 


'Suit  for  posses* 


^cn. — ^Where  a  defendant  pleads  partly  title  and 
partly  purchase,  and  asserts  his  own  possession  on 
/  ancient  titles,  denying  that  the  plaintiff's  father  or 
ancestor  had  been  in  possession  of  any  portion  of  the 
land  in  dispute  for  a  very  long  period,  the  onus  of 
proving  possession  within  the  period,  of  limitation  is 
on    the    plaintiff.      Ibhub   Chunsbb   Biswab    r. 

BlBBtTMBHUB  BiBWAB      .  .     W.  B.,  1864,  107 


ONUS  OF  VB.OOF^eontinned. 

27.  LIMITATION  AND  ADVERSE  POSSESSION 

— continmed, 

EXDABNATH    IfOOXXBJBB    fi,    MOHEBH  CuiTNDBB 

Paumt IW.  B.,67 


286. 


Suit  for  posses' 


sion — Proof  of  adverse  possession, — In  a  suit  to 
recover  possession,  where  defendants  plead  limitatioq, 
and  plaintiff  proves  that  the  commencement  of  the 
possession  of  the  party  through  whom  defendants' 
claim  was  as  tenant,  it  is  for  those  who  set  up  the 
plea  of  limitation  to  show  when  the  nature  of  thai 
possession  was  changed,  and  hgw  it  became  adverse. 
Bambhun  Satba  V,  NoBiN  Chitndbb  Ohowbhbt 

[12  W.  B.,  260 


267. 


Suit  for  posses* 


sion — Limitation, — Where  a  plaintiff  brought  a  suit 
in  1856  to  recover  landed  property  which  was  in  ths 
possession  of  the  defendant  since  1845,  and  at  th« 
time  of  the  institution  of  the  suit  it  was  held  that 
before  the  plvntiff  could  recover  he  must  prove, 
first,  possession  within  twelve  years  before  suit ;  and, 
secondly,  title  to  possession.      Bbbb  Chundxb  Job* 

BAJ  r.  DXPUXT  COLLBOTOB  OT  BhITLLOOAH 

[18  W.  B.,  p.  C  28 


268. 


Senami  trans' 


action — Limitation, — In  a  suit  for  immoveable  pro- 
perty under  a  kobala  more  than  twelve  years  old, 
where  defendant  pleads  that  plaintiff  was  only  a 
benamidar  and  was  never  in  possession,  plaintiff  must 
prove  not  only  title,  but  also  possession  within  twelvs 
years  of  the  filing  of  the  suit  Kbdabnath  Mahata 
V.  Eaditmbinbb  I^bba  10  W.  B«,  288 


268. 


'Suit  for  posses' 


sion — Limitation. — In  a  suit  for  possession  of  land 
on  the  ground  that  it  belonged  to  plaintiff's  talakh 
where  defendant  pleaded  limitation, — Held  that  the 
burden  lay  with  the  plaintiff  to  prove  that  he  had 
possession  (i,e„  enjoyed  the  land)  within  twelve  years 
of  the  suit.  Bah  Loohun  Chowdhby  r.  Jot 
DooBGA  DosBiA        •  .     11 W.  B.,  288 

270.  Suit  for  posses^ 

sion.— The  plaintiff's  ancestors  having  been  declMred 
by  a  decree  of  the  Peishwa's  Qovemment  in  1722  to 
be  entitled  to  the  whde  of  the  patilki  watan  of  Pao- 
derai  and  the  defendants  having  a  watan  patra  from 
the  Baja  of  Satara  in  1742  in  favour  of  their  claim 
to  a  half  share,  but  being  unable  to  show  that  their 
ancestors  had  any  concern  with  the  watan  for  a  period 
of  ninety -six  years  subsequent  thereto,  during  which 
the  plaintiff's  ancestors  were  recognized  as  owners, — 
Held  that  the  onus  was  on  the  defendants  to  show 
sufficient  adverse  possession  previous  to  suit  as  to 
entitle  them  to  the  property.  Amibtbay  P.  Koedi 
r.  Manaji  J.  Jagtaf  .  8  Bom.,  A.  C,  48 


271. 


Suit  to  recover 


possession  of  land — Limitation, — A  suit  to  recover 
possession  of  an  unenclosed  piece  of  g^xind  must 
be  brought  within  twelve  years  from  the  time  the  causa 
of  action  accrued,  and  in  deciding  this  the  issus 
is,  not  that  the  plaintiff  must  show  that  he  exercised 
some  right  of  ownership  over  the  ground  within  the 
twelve  years  preceding  the  filing  of  the  action,  but 
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that  twelve  yean  have  not  elapsed  between  the  day 
the  defendant  interfered  with  the  plaintiif  b  poeaee- 
rion  and  the  date  on  which  the  plaintiff  filed  hit 
claim,  SAaAjrGK)wi>A  bik  BASAnaowpA  v,  Babapa 
Bnr  Chxnapa      ....        9  Bom.,  82 

272. Limitation— 

Settlement,— In  a  snit  for  poeaenioni  where  defendant 
deniei  plaintiff's  title  and  sets  np  a  defence  involving 
the  plea  of  limitation,  the  question  of  limitation 
does  not  depend  npon  whether  defendant  was  in 
possession,  bnt  npon  whether  plaintiff  was  in  posses- 
sion. Where  defendant  admitted  that  the  perma- 
nent settlement  was  ordered  to  be  made  with  the  party 
in  possesflion,  and  that  it  was  made  within  twelve 
years  prior  to  the  snit  with  the  party  from  whom 
plaintiff  claimed, — Beld  that,  until  the  contrary  was 
shown,  that  party  was  rightly  presumed  to  be  in  pos^ 
lessiony  and  plaintiff's  clum  was  not  barred  by  limi- 
tation.   Mahombd  Kobbbb  v.  Abdool  Azbbk 

[24  W.  B.,  815 

278.  Suit  for  pos' 

eeesion — Proof  of  title, — In  a  suit  to  obtain  posses- 
sion, where  defendant  pleads  limitation,  plaintiff  is 
bound  not  only  to  prove  his  title,  but  also  to  show 
afiirmatively  that  his  cause  of  action  accrued  within 
twelve  years  before  the  commencement  of  the  suit ; 
and  he  must  succeed  upon  the  strength  of  his  own 
title,  not  upon  the  weakness  of  his  opponent's. 
LuTOHOO  Khan  r.  Folbt  24  W.  B.,  278 


274. 


Suit  for  poe' 


eession — Limitation, — In  a  salt  for  possession  of  land 
the  defendants  claimfd  to  hold  under  a  valid  miras 
tenure  so  as  to  be  entitled  to  the  ground  rent  from 
the  raiyats,  and  to  pay  the  plaintiff  who  was  the  supe- 
rior landlord  merely  the  miras  rent.  Be/d  that,  the 
plaintiff  being  admitted  to  be  landlord,  the  onus  was 
upon  the  defendants  to  prove  either  that  they  had  a 
valid  miras  tenure,  or  that  they  had  held  adversely 
to  the  plaintiffs  as  mirasdars  for  more  than  twelve 
vears,  and  that  the  plaintiffs  had  notice  of  such  adverse 
holding.  Frahlad  Sen  v.  Budhu  Sin^h,  2  B.  L.  J2., 
P.  C,  111,  cited  and  followed.     Ooba  Eabt  Cbow- 

DHBXB  ft.  MOHXBH  CuUirDEB  SlOKDAB 

[4  C.  li.  XL,  40 
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—  Presumption —  Onus  probandi  —  Limitation  — 
Joint  Oicnerst  Adverse  possession  between, — Under 
the  former  Limitation  Act  the  cause  of  action,  and 
under  the  present  law  the  event  from  which  limita- 
tion is  declared  to  run,  must  have  occurred  within 
the  prescribed  period,  and  it  lies  on  the  plaintiff  to 
show  this.  Accordingly,  where  the  suit  is  for  pos- 
session and  the  cause  of  action  is  dispossession,  the 
plaintiff  is  bound  to  prove  possession  and  disposses- 
sion within  twelve  years.  Possession  is  not  neces- 
sarily the  same  thing  as  actual  user.  When  land 
has  been  shown  to  have  been  in  a  condition  unfitting 
it  for  actual  enjoyment  in  the  usual  modes,  at  such  a 
time  and  under  such  circumstances  that  that  state 
naturally  would,  and  probably  did,  continue  till 
within  twelve  years  before  suit,  it  may  properly  be 
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presumed  that  it  did  so  continue,  and  that  the  pre- 
vious possession  continued  also  until  the  ctmtnury  is 
proved.  Such  a  presumption  is  in  no  sense  a 
elusive  one.  Its  bearing  upon  each  particular 
must  depend  upon  the  drcumstanoes  of  that 
Many  acts  which  would  be  clearly  adverse,  and 
might  amount  to  dispossesnon  as  between  a  stranger 
and  the  true  owner  of  land,  would,  between  jomt 
owners,  naturally  bear  a  different  constmctioa. 
Mahombd  Ali  Kban  «.  Abdul  Grvvr 

[L  Ii.  B.,  9  Calo.,  744 :  12  C.  li.  B.,  U7 


27a 


Conjlietinff 

ewdenee  of  possession — Presumption  of  possession 
from  title — Possession  and  actueU  user—  Chturaeter 
of  land  in  dispute — Mode  of  enjoyment, — It  is 
only  when  the  evidence  of  possession  is  strong  on 
both  sides  and  apparently  equally  balaneed  that  the 
presumption  that  possession  goes  with  title  shovild 
prevail.  The  principle  does  not  apply  where  the 
evidence  of  possession  is  equaly  unworthy  of  reliance 
on  both  sides.  Bharm  Sing  v.  Burpershad  8ii^» 
J.  X.  J2.,  12  Calc,  88,  explained.  Possession,  how- 
ever, is  not  necessarily  the  same  as  actual  user. 
When  therefore  the  plaintiff  has  to  prove  posseseioa 
of  land  in  dispute  within  the  statutory  period  of 
limitation,  if  there  is  anything  special  in  the  charae* 
ter  of  the  land,  for  example,  when  it  is  permanently 
or  temporarily  incapable  of  actual  enjoyment  in  any 
one  of  the  customary  modes,  a  presumption  in  favour 
of  continuance  of  possession,  though  in  no  sense  a 
conclusive  one,  may  arise.  Mahomed  Ali  JThan  v. 
Abdul  Ounny,  L  L,  B„  9  Calc,  744 :  12  C.  L.  R., 
267,  referredf  to.  Thakub  Siboh  r.  Bboobbaj 
SiHGH        .  I.  Ij.  B.,  27  Calo^  25 


277. 


Suit  for   poe* 


sessioti  —  Previous  dispossession  —  Limitation — 
Bvidence. — In  every  suit  for  the  recovery  of  land,  on 
the  allegation  of  previous  dispossession  by  the  d^ 
fendant,  the  plaintiff  must  start  his  case  by  showing 
that,  at  some  time  within  twelve  years  previous  to 
the  institution  of  the  suit,  he  has  been  in  possession 
of  the  land  sued  for.  Perhlad  Sein  v.  Befjender 
Kishore  Singh,  12  Maoris  L  A.,  887;  Dawkine 
V.  Lord  Penrhyn,  4  App.  Cases,  961  ;  and  Nogee 
V.  Crawley,  10  Ch.  B.,  81-86,  cited.  Bhoothbath 
Chattbbjbb  v.  Ebdabnath  Babebjeb 

IX  Ij.  B.,  9  Calc,  125 
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Suit  for  pos* 


session  —  Pretious  dispossession  * —  Limitation,-^ 
Where,  in  a  suit  for  the  recovery  of  land  based  on 
title,  the  plaintiff  alleges  that  he  has  been  in  posses* 
sion  of  the  land  and  was  dispossessed  therefrom  br 
the  defendant  within  twelve  years  prior  to  the  insti- 
tution of  the  snit,  mere  proof  of  such  possession  will 
not  be  sufficient  to  entiUe  the  plaintiff  to  a  decree. 
Wise  V.  Ameerunnissa  Ehatoon,  X.  J^.,  7  J.  J,,  78, 
followed.  Kawa  Maf^i  v.  Khotcat  Nussio,  6  C,  L% 
B„  S78,  disapproved.  Ebtaza  Hosbbib  v.  Bavt 
MiBTBT  .  I.  li.  B.,  8  Calc,  lao  :.ll  aUB.,  808 
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Act,  1877,  seh,  II,  art.  142— Burden  of  proof -^ 
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Date  of  dupo$s$9sion  or  dueofUinuanee  of  pottos' 
.•ion.— The  cUimants  had  shown  that  they  formerly 
^ere  proprietort  of  the  land  to  which  they  alleged 
^tle,  and  from  which  they  claimed  to  ooit  the  defen- 
dants I  but  they  had  been  dispossessed,  or  their  pos- 
session had  been  discontinoed,  some  years  before  this 
>«ait  was  brought  by  them  and  the  land  was  occupied 
by  the  defendants  who  denied  their  title.  That  bemg 
-mOf  the  burden  of  proof  was  on  the  claimants  to  prove 
tht-ir  possession  at  some  time  within  the  twelve  years 
^prescribed  by  art.  152  of  sch.  II  of  Act  XV  of  1877) 
next  preceding  the  suit.  That  the  claimants  certainly 
«howed  an  anterior  title  was  not  enough^  without  proof 
•of  their  possession  within  twelve  years,  to  shift  the 
burden  of  pr*  of  on  to  the  defence  to  show  that  the 
•defendants  were  entitled  to  retain  possession.  Mohiha 
Chfkdbb  Mozuxpab  «.  MoBBSH  Chundbb  Nbo?3>t 

[!•  Ij.  B.,  16  Gala,  473 
H  B.,  16  L  A.,  23 


S80. 


Limitation 


JLet  (XVoflff77),ach.II,  artt.  142,  144— Burden 
of  prooJ.—The  plaintiff,  who  was  the  sister  of  the 
defendant,  sued  in  1888  to  recover  from  him  a  moiety 
•of  a  paramba  purchased  by  them  jointly  in  1877. 
In  1878  the  plaintiif  went  to  live  elsewhere,  but  from 
-time  to  time  returned  and  spent  a  few  days  with  the 
defendant  on  th  e  land  in  suit.  The  defendant  pleaded 
fimitation.  Rfld  that  the  Limitation  Act,  sch.  II, 
«rt.  1  «4,  applied  to  the  suit,  and  the  burden  of  proving 
adverse  possession  lay  on  the  defendant.  Alima  o. 
KuTTi    ....    L  Ij.  B.,  14  Mad.,  86 
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(XV  of  t&rrj,  arte.  142  and  i^.— In  cases  falling 

under  art.  142  of  the  Limitation  Act  the  plaintiff 

«iDust  at  the  outset  show  possession  within  twelve 

years,  and  cannot  rest  merely  on  a  proof  of  title  ; 

while  in  cases  falling  under  art.  144  the  plaintiff  may 

tvst  content  with  proof  of  title  only  in  the  first 

-instance,  and  the  burden  lies  on  the  defendants  U> 

-•how  that  they  have  had  a  possession  inconsistent 

with  the  title  of  the  plaintiff  for  more  than  twelve 

years  before  suit.    The  pUuntiff  sued  to  recover  posses- 

,tion  of  certain  land,  together  with  mesneTprofits  until 

recovery  of  possession,  alleging  that  he  had  obtiuned 

possession  under  his  sale  and  that  his  possession  was 

•obstructed  by  the  defendants.     Held  that  th>*  suit 

feU  under  art.  142,  and  not  144,  of  the  Limitation 

Act,  and  that  it  was  for  the  plaintiff  to  show  that 

he,  or  those  under  whom  he  claimed,  had  been  in 

jKMsession   within   twelve    years    before  suit.    Rao 

Koran  Singh  v.  Bakar  Ali  Khan,  1.  L.B.,5  AIL,  t  : 

X.  B„  9  I,  A„99,  and  Mohima  Chunder  Motoomdar 

-V.  Mohesh  Chunder  Neogi,  7.  L.  B.,  16  Cale.,  47S  .• 

X.  B.,  16  I.  A;  28,  expluned.    Faki  Abdvixa  o. 

Babajx  GUKaAJi  .        .    I.  Ii.  B.,  14  Bom.,  468 

Limitation  Act 


fXVof  1877 J,  art.  i42Sale  while  vendor  ie  out 
-o/  poee^eeion  —  Adverse  posseesion. — In  a  suit 
hiought  by  a  rendee  to  recover  possession  of  immove- 
able property  which  was  not  in  the  possession  of  his 
vendor  at  the  time  of  the  B$Xe,  the  defence  having 
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raised  the  point  of  adverse  possession  for  tiore  than 
twelve  years, — Held  that  the  «>nns  lay  upon  the 
plaintiff  to  show  that  tho  claim  was  not  barred  by  the 
defendant's  adverse  pOMessioi  by  proving  that  his 
vendor  had  been  in  poesesnion  within  twelve  years 
be&re  the  date  of  sale  under  art.  i4J,  sch.  II  of  the 
Linutation  Act  Eashikath  Sitabwi  Uzb  r.  Shri* 
DHAX  Mahabbv  Patankae  I.  I«.  B  ,  13  Bom.,  843 


283. 


Suit    for    pof 


eeeeton  of  immoveable  pro  pert g  Quejtfion  of  title 
— Limitation  Act,  e.  28. — Wh  re  a  suit  for  the 
recovery  of  possession  of  iromovrable  property  ii 
resisted  by  a  plea  of  adverse  possession  for  more  than 
twelve  years,  the  question  of  limit  itioii  becomes  a 
question  of  title,  and  it  lies  upon  the  plaintiff  in  the 
first  instance  to  give  satisfactory  primd  facie  evidence 
of  his  possession  witliin  twelve  years  of  the  suit. 
Mohima  Chunder  Motoomdar  v.  M'.heeh  Chunder 
Neogi,  J.  L,  B.,  16  Calc,  473,  and  Parmtinand 
Mitr  Y.  Sahib  Ali,  L  L.  A.,  /  /  All.,43'i,  referred  ta 
Jafas  HuBAor «.  Mabhuq  Am 

[I.  Ii.  B.,  14  AIL,  193 

284.  Suit  for  poe* 

eeeeion  of  immoveahl tt  property.— In  a  snit  for  pos- 
session of  immoveable  property  it  is  for  the  plaintiff 
to  show  by  some  prima  fade  evidence  that  he  has 
a  subsisting  title  not  extinguished  by  the  operation 
of  limitation  before  the  defenda  it  can  be  calle«l  upon 
to  substantiate  a  pl&i  of  adver^ie  poisession.  Parma' 
nand  Mier  v.  Sahib  AH,  I.  L.U.,  11  All.,488,tLnd 
Jafar  Rueain  v.  Maehuq  Ali,  I.  L.  H..  14  Ali.»  193, 
referred  to.  In  dealin)^  with  the  question  of  poises« 
sion  as  between  brothers  and  sisters  in  native  familiei 
regard  must  be  had  to  the  co'id  tiois  of  life  under 
which  such  families  live,  and  to  the  fact  that  in  such 
families  the  management  of  the  property  of  the  family 
is,  by  reason  of  the  seclnsio  i  of  the  f  "male  members, 
ordinarily  left  in  the  hands  of  the  male  members.  In 
the  case  of  such  families  slight  evidence  of  enjoyment 
of  income  arinng  from  the  property  is  sutficient  primd 
facie  proof  of  possession.  Fatal  K"rim  v.  Umda 
Bibi,  Weeklg  Notes,  AH,,  l*iS4,  p.  17  ,  referred  to. 
Inayat  Hitsbv  v.  Ali  Hubbn 

[1.  L.  B.,  23  AIL,  182 
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Suit    for  poe* 


session --Limitation  Act  f  X  r  of  1S77J ,  art.  142 - 
Eddence  and  pro'f  of  pomession.  —A  suit  for  the 
proprietary  possessio.i  of  land  was  defended  on  the 
ground  of  limitation,  ri'stiug  on  the  defendant's  pos* 
session,  displacing  the  plaintiff's  cas3  that  her  pre- 
decessor in  title  had  possesicd  the  Uud  within  twelve 
years  before  the  suit  This  defendant  had  a  posses* 
Mon  which  was  admitted  to  have  extended  back  for 
seven  years  before  the  s  ait.  The  docu  mentary  evidence 
showing  that  he  had  been  in  possc's^io:!  for  more  than 
five  years  immediately  preceding  those  seven  years 
was  exactly  similar  t  the  evidenc**  which  ace  impanied 
his  possession  during  that  period.  The  evidence  con- 
sisted of  a  series  of  dN-nments  8uch  as  were  usually 
given  to  and  received  by  the  possessor  of  lands,  and 
Uiey  extended  throughout  the  period  in  dispute,  goin(^ 


(    6891    ) 


DIQBST  OF  CASES. 


(    6892    ) 


ONUS  OF  TnOOV-^oniinued. 

27.  LIMITATION  AND  ADVERSE  POSSESSION 

— continued, 

back  far  behind  the  twelve  years  which  woald  bar- 
It  was  not  necessary  to  consider  whether  the  burthen  of 
proof  was  shifted  merely  by  the  seven  years'  admitted 
possession,  as  the  additional  evidence  raised  the  infer- 
ence that  the  same  possession  had  continaed  for  more 
than  twelve  years.  Held  that  the  burthen  of  rebut- 
ting this  inference  hid  not  been  discharged  by  evidence 
Siven  by  the  pUdntiff,  while  the  evidence  for  the 
ef  endant  had  amply  sustained  the  burthen  originally 
laid  npon  him  to  show  his  twelve  years'  possession. 
iKNAsiHiTTrTr  Udayan  «.  Ufakabath  TJdatak 

[L  Ii.  B.,  28  Mad.,  10 
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Sjecfmenl,  Suit 


for — Limitation, — In  an  action  of  ejectment  the 
plaintiff  need  not  fail  merely  because  he  cannot  prore 
that  he  has  been  in  possession  of  the  land  claimed 
within  twelve  years ;  he  must  show  that  his  cause  of 
action  (that  is>  the  taking  possession  of  the  land  by 
another  person)  has  accrued  within  that  period. 
PANDiTBura  Qonsj)  «.  Balkbishka  Habi 

[6  Bom.,  A.  C,  125 
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9999ion — Ejectment  — Evidence — Previoui  posses* 
eion, — Where,  in  a  suit  for  possession  of  land,  the 
plaintiff  proves  merely  that  he  has  been  in  possession 
of  the  disputed  land  at  some  time  within  twelve  yean 
previous  to  the  filing  of  the  plaint,  such  evidence  is 
not  sufficient  to  throw  upon  the  defendant  the  burden 
of  proving  bis  title  to  the  laud.  Wise  v.  Amirunnissa 
KkatooUt  L,  M.,  7  I.  A,,  7S,  followed ;  and  &our 
JParoy  r.  JFooma  Soonduree  Dehia,  12  W,  S„  472, 
oited.  Dbbi  Chxtbit  Boido  v.  Issxnt  Chundbb 
Makjbk 

[I.  Ii.  B.,  9  Cale.,  89 :  11  C.  L.  B.,  842 


Ejectment,  Suit 

for — Proof  of  possession — Dispossession, — In  an 
ejectment  suit,  where  the  plaintiif  claims  land  from 
which  he  alleges  that  he  has  been  dispossessed,  the 
general  rule  is  that  the  burden  is  upon  the  pluntifif  to 
■how  possession  and  dispossession  within  twelve  years, 
or,  at  least,  that  the  cause  of  action  nrose  within 
twelve  years,  and  this  rule  is  not  intended  to  be 
interfered  with  by  the  Privy  Council  in  Radha  Qobind 
Rotf  v.  Inglis,  7  C.  L,  R.,  864,  MoBO  Dbbai  r. 
Bakohaitdba  Dbsai       •    L  Ij.  B.,  6  Bom.,  608 
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to  waste  lands — Title  suit  by  Crown  for  declaration 
of  title  a»d  possession, — Assuming  that  the  Crown 
has  the  right  to  oust  any  person  wha  without  sanc- 
tion, occupies  waste  land  which  has  not  been  appro- 
priated for  any  public  purpose,  it  cannot,  by  a  suit 
brought  for  a  declaration  of  title  or  for  ejectment,  the 
date  at  which  the  cause  of  action  arose  not  being  stated 
in  the  plaint,  compel  a  defendant  to  prove  |)Osse8sion 
for  sixty  years.  As  a  general  rule,  a  plaintiff  must 
not  only  show  he  has  a  title,  but  that  he  has  a  sub- 
fisting  title*  which  he  has  not  lost  by  the  prescriptive 
section  of  the  Limitation  Act.  The  probable  expla- 
nation of  the  ruling  in  Radha  Qobind  Eojfs  case, 
7  C.  L,  M,t  864,  is  that,  when  a  plaintiff  proves  title 
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and  possession,  it  is  to  be  presumed  that  his  posaea- 

the  poa- 


sion  continues  till  the  defendant  proves  that ^^- 

session  was  interrupted,  but  that,  where  the  plvntiit 
can  prove  title  only,  and  not  possession,  he  must 
prove  that  the  adverse  possession  of  the  defeadant* 
or  the  acts  of  which  he  complains  as  impugning  hia 
title,  occurred  within  the  period  prescribed  by  the 
Limitation  Act.  Sbobbtabt  op  Statb  tob  Ikdia 
«.  YiBA  Batav  .    I.  Ij.  B.,  9  lCa<L,  171^ 
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subsequently  made  cultivable — Presumption — Cow 
struetite  possession,  ^'The  doctrine  of  conatmctive 
possession  applies  only  in  favour  of  a  rightful  owner, 
and  must  not,  as  a  rule,  be  extended  in  f  avoar  of 
a  wrong-doer,  whose  possession  must  be  confined  ta 
lardof  which  he  is  actually  in  possession.  In  a  auit  for 
the  possession  of  lands  formerly  oncultivable,  bat 
subsequently  brought  under  cultivation,  the  District 
Judge  had  allowed  the  plea  of  limitation  to  prevail 
against  the  plaintiff  upon  a  finding — based,  not  upon 
evidence  of  actual  possession  by  the  defendvits,  but 
upon  an  inference  from  part  of  the  evidence — that 
the  defendants  had  been  in  constructive  poasessioti 
for  over  twelve  years  prior  to  the  suit,  ffefd  that,  so 
far  as  the  judgment  and  decree  of  the  District  Judge- 
related  to  certain  plots  described  as  patit  or  uncultiv- 
able  lands,  they  must  be  set  aside,  and  the  case  re- 
manded to  the  District  Judge  to  determine  (a)  how 
far  the  presumption  in  favour  of  the  plaintiff  as  to  the 
continuance  of  the  uncultivable  state  of  the  lands, 
till  within  twelve  years  of  suit  applied ;  and  (b)  ho«r 
far  that  presumption  had  been  rebutted  by  evi- 
dence of  actual  possession  on  the  part  of  the  defen- 
dants.   MoHiiri  Mohan  Bot  v.  Pboxoda  Nath  Boy 

[I.  Ii.  B.,  24  Calo,  26» 
1 C.  W.  N..  804 


291. 


Dispossesei 


EJectment^Evidence  ^Proof^of  title,^mln  June  187S 
the  plaintiff  sued^  the  defendant  for  the  recovery 
of  possession  of  ciertain  laud.  At  the  trial  it  waa 
proved  that  he  had  been  continuously  in  peaceable  pos- 
session of  tUe  land  until  the  month  of  May  1878, 
when  he  was  forcibly  and  illegally  dispossessed  by  the 
defendant.  Seld-  that  the  evidence  was  sufficient  to- 
call  upon  the  defendant  to  show  his  title  to  the  land. 
Mohabbbb  Pbbshad  SnraH  «.  Mohabbbb  Sikc^h 

[L  Ii.  B.,  7  Calo.,  691:  9  C.  Ii.  B^  164 
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Suit  for  pos* 


session  after  wrongful  dispossession—  Proof  of 
title,— In  a  suit  for  possession,  it  was  found  that  the 
plaintiff  had  been  in  possession  within  twelve  yeara 
from  the  institution  of  the  suit,  but  he  had  been 
wrongfully  dispossessed  by  the  defendant.  The 
plaintiff  was  unable  to  prove  possession  previous  to- 
being  ousted  for  a  longer  period  than  eleven  years. 
Jleld  that,  the  ouster  by  the  defendant  having  been 
wrongful,  the  onus  was  not  thereby  shifted  to  th^ 
plaintiff,  and  that  under  the  circumstances  the  de> 
fendants  were  bound  to  prove  their  title.  iS'ee  Moka- 
beer  Pershad  Singh  v.  Mohabeer  Singh,  I.  L,  E„  T 
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Calc,  591 :  9  C,  L,  S.,  164,    Beojo  Sunder  Oos- 
■AKi  9.  EouASH  Chundbb  Kcb    11  C.  L.  B.,  188 


298. 


Suit  for  posset' 


sion  where  defendants  have  been  long  in  possession — 
Ztimitation, —  In  a  rait  by  Government  against  ghat* 
waU,  the  defendants  were  fonnd  to  have  been  id  pos- 
•ession  "  for  a  very  long  time/'  and  alibongh  they  had 
failed  to  prove  possession  in  excess  of  sixty  years, 
the  onus  was  held  to  lie  on  the  Government  to  prove 
possession  within  sixty    years^    BBOXAirmn)    Gos- 

SAIV  V.  GOTXBNMENT  .   6  W.  B.,  186 


284. 


Limitation 


— Bowndaries, — No  proof  of  anterior  title  in  the 
claimant  such  as  would  be  involved  in  the  decision  of 
a  qnestioniof  boundaries  in  his  favour  can  relieve  him 
of  the  burden  of  proving  that  he  was  in  possession 
within  twelve  years  prior  to  suit,  or  shift  it  upon  his 
adversaries  so  as  to  compel  them  to  prove  the  time 
and  manner  of  his  dispossession.  1*ara  Sikoh  r. 
ChaidaMttll       ....    2Afip:a,  177 


296. 


Limita  tio  n — 


Suit  hy  reversioner  to  set,  aside  alienation  hy 
widow.— In  a  rait  for  possessionby  the  purchaser  of 
the  right  of  a  reversioner  to  the  estate  of  a  widow, 
which  was  instituted  within  one  day  of  the  extreme 
time  of  twelve  years  allowed  by  the  law  of  limita- 
tion, reckoning  from  the  alleged  date  of  the  widow's 
death, — Seld  that  it  was  necessary,  under  rach  cir- 
cumstances, for  the  plaintiff,  in  order  to  rebut  the 
plea  of  limitation,  to  prove,  not  not  only  that  the 
widow  died  on  the  date  alleged,  bnt  that  she  actually 
held  possession  up  to  the  time  of  her  death.  Kalxb 
Nath  r.  Jot  Dooboa  Dobsxx  11 W.  B.,  178 


296. 


Suit    for  pos* 


session — Limitation— Chur  lands. — In  a  suit  to 
recover  possession  of  land  under  cultivation,  when 
the  defendant  pleads  adverse  possession,  it  is,  under 
ordinary  circumstances,  for  the  plaintiff  to  show 
primd  facie  that  the  cause  of  action  upon  which  he 
18  suing  is  not  barred  by  limitation,  and  not  for  the 
defendsnt  to  prove  his  adverse  possession  in  the  first 
instance.  When  a  snit  is  brought  for  possession  of 
jungly  or  unculturable  lands,  or  lands  which  have 
never  been  under  cultivation,  the  rule  is  different, 
and  the  defendant  must  establish  his  adverse  posses- 
sion for  more  than  ^welve  years.  When  a  suit  is 
brought  for  possession  of  chur  or  other  land  under 
cultivation  at  the  time  of  the  institution  of  the  suit, 
but  previously  jungly  or  uncultarable,  the  on^s  pro* 
handi  still  lies  on  the  plaintiff ;  but  on  his  proving 
that  the  chur  was  formed,  or  the  land  first  became 
cultnrable,  within  twelve  years  before  he  instituted 
his  suit,  the  onus  is  shifted  to  the  defendant,  who 
mnst  establish  his  adverse  possession  for  more  than 
twelve  years.    Mahombd  Ibbahim  r.  Mobbibon 

[L  Ii.  B.,  6  Calc,  86 
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Suit  for    pos- 


session of  land  after  submission — Limitation. — 
Where  the  snit  was  for  possession  of  certain 
land,  <m  the  allegation  that  it  was  land  belonging 


ONUS  OF  'FROOV^eontinued. 
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— continued, 

to  plaintiff's  village,  but  submerged  at  the  time 
of  settlement,  if  the  plaintiff  could  show  tho 
identity  of  the  land  submerged  with  the  land  which 
has  since  been  left  dry,  the  o|ius  is  on  the  de- 
fendant to  show  that  some  other  person  had  been  in 
adverse  possession  for  twelve  years  before  the  plain- 
tiff preferred  his  claim,  and  that  such  adverse  pos- 
session commenced  from  a  time  when  plaintiff  was  in 
a  position  to  dispute  it.  Hub  Sahal  r.  Mahombd 
Daim  Khan        ....      2  Agra,  64 


298. 


Accreted  lands 


— Be-surrey  of  lands.^lvt  a  suit  in  which  .plaintiff 
claimed  some  land  as  an  accretion  to  his  estate,  but 
in  which  defendant  claimed  the  said  land  as  forming 
part  of  his  estate  according  to  the  survey  of  1846, 
and  an  ameen  reported  that,  thoagh  an  erroneous 
survey  in  1865  included  the  said  land  in  pUintiff's 
estate,  yet,  in  the  earlier  survey,  it  had  been  tfaaked 
as  defendant's,  who  indeed  had  obtained  a  decree  for 
it  against  the  Government,— J7«/(2  that,  before  plain- 
tiff could  be  entitled  to  a  decree  for  the  land  in  rait, 
he  must  establish  facts  which,  according  to  the  law 
of  accretion,  would  be  sufficient  not  only  to  extinguish 
defendant's  title,  but  also  to  create  a  right  in  plaintiff's 
favour :  the  mere  circumstance  of  the  survey  of  1865 
including  the  said  land  in  plaintiff's  estate  not  being 
sufficient  proof  of  the  facts  to  be  found.    Mowla 

KOOXABBB  r.  MUTTT  SiKOH  26  W.  B»,  129 


299. 


Suit    for    pos* 


session  of  alluvial  land — Evidence  of  possession  in 
absence  of  landmarks, — The  plaintiff  sued  to  recover 
a  tract  of  chur  land  as  parcel  of  his  mouzah  of  J, 
the  defendant  alleging  the  said  land  to  he  a  parcel  of 
his  mouzah  of  G.  About  the  year  1880,  a  large  tract 
of  land  was  diluviated  by  the  River  Chutol  within 
the  mouzahs  belonging  respectively  to  the  plaintiff 
and  defendant,  and  after  re-formation  in  1837  a 
proceeding  was  taken  by  the  plaintiff  before  the 
Magistrate  under  which  he  was  ordered  to  be  pot  in 
possession  of  a  considerable  tract  of  rach  newly- 
formed  land,  the  Magistrate  la^'ing.down  the  boun- 
daries. After  nearly  twelve  years  (i.«.,  in  1849), 
the  defendant's  father  brought  a  civil  suit  to  set 
aside  the  Magistrate's  decision,  and  the  ultimate 
finding  was  that  the  plaintiff  had  been  in  possession 
of  the  land  described  in  the  Magistrate's  order  from 
and  since  the  date  of  that  order.  Held  that  that 
decree  most  be  taken  to  have  established  that  the 
plaintiff  was  in  possession  of  the  land  described  in 
the  Magistrate's  order,  and  had  continued  in  sach 
possession ;  the  question  in  the  present  suit  being 
whether  the  lands  now  claimed  are  identical  with 
those  so  described.  Seld  also  that  the  onus  of  pro- 
ving that  israe  lay  upon  the  plaintiff,  because  the 
foundation  of  his  suit  was  that,  having  been  in  pos- 
session, he  was  dispossessed  as  a  consequence  of  certain 
measurements  made  bv  Government  officers.  Meld 
further  that  plaintiff  had  failed  to  sustain  the  burden 
of  proof.  He  relied  principally  on  the  boundariea 
given  by  the  Magistrate  and  certain  maps  prepared 
then  and  later  as  compared  with  the  Government 
map  of  1863 ;  but  theur  Lordships  were  unable  t<^ 
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place  firm  reliance  upon  any  inference  drawn  from 
these  maps.  Their  Lordships  were  also  of  opinion 
that  in  questions  of  this  kind,  where  the  natural 
boundaries  and  landmarks  have  disappeared,  evidence 
of  possession  was  very  important  and  satisfactory, 
and  that  there  was  no  reason  to  distrust  the  witnesses 
of  the  respondent  proving  such  possession  Gbua 
Kakt  Lahobt  CHowDHBr  V.  HUBiBfl  Ohttitdbb 
CuowPHBT  .        •        .      18  W.  B.,  P;  C,  114 


800. 


Siffht  to  allw 


f>ial  land — Change  in  course  of  river  ^Boundaries, 
— Disputed  settlement, — At  the  permanent  settle* 
ment  the  Biver  Gunduck  divided  monzah.  Sohagpore 
(sillah  Tirhoot)  from  the  villat^e  of  Dumri  (zillah 
Sarun).  In  1837  the  river  got  into  its  southern  chan- 
nel, and  a  quantity  of  chur  land  to  the  north  was 
resni^ed  by  Government  and  settled  with  the  zamin- 
dsrs  of  Sohagpore.  In  1846  it  was  again  settled  with 
the  same  zamindars,  who  remained  in  possession  un- 
til 1848,  when  the  river  having  returned  to  its  nor- 
thern channel  the  deara  land  was  claimed  by  pro- 
prietors on  the  southern  or  Sarun  side  of  the  river : 
the  consequence  was  an  Act  IV  of  1840  suit  which 
was  decided  in  favour  of  the  zamindars  of  Sohagpore. 
In  1556,  on  the  expiry  of  the  last  temporary  settle- 
ment, the  question  arose  with  whom  Government 
ahould  engage  for  the  revenue,  and  it  was  finally 
decided  by  the  Board  of  Revenue  that  a  settlement 
should  be  made  with  the  zamindars  of  Dumri,  who 
accordingly  obtained  possession.  The  Board's  deci- 
sion proceeded  on  two  principles, — vt «..  that  a  usage 
existed  that  the  main  channel  of  the  Gunduck  should 
be  the  boundary  of  the  zamindaries,  and  that  there- 
fore the  interest  of  the  zamindars  of  Sohagpore  had 
been  of  a  limited,  temporary,  and  conditional  charac* 
ter.  These  zamindars  then  brought  a  suit  to  impeach 
this  settlement  and  to  recover  possession.  Arter  de- 
cision, appeal,  and  remand,  it  was  finally  decided  by 
the  High  Court  that  the  land  in  dispute  was  iden- 
tical with  that  formerly  settled  with  the  maliks  of 
Sohagpore,  who  (it  was  assumed)  had  a  permanent 
proprietary  interest  therein.  Held  that  the  proper 
issues  to  be  tried  were :  first,  whether  the  land  had 
been  settled  in  1837  with  the  maliks  of  Sohagpore  as 
pro.trietors  of  alluviums  which  had  gradually  accre- 
ted to  their  estate,  or  upon  what  other  grounds  such 
settlement  was  made,  the  onus  of  proving  gradual 
accretion  bring  on  the  plaintiffs ;  and,  secondly,  whe- 
ther there  was  at  the  permanent  settlement,  and  has 
been  since,  a  clear  and  definite  usage  such  as  supposed 
by  the  Board  of  Bevenue,  the  burden  of  proving  the 
affirmative  of  this  bein^  on  the  defendant  Bajbn- 
DUB  Pbbtab  Sahbb  v.  La£ljbb  Sahoo 

[20  W.  B.,  P,  C,  427 
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Alluvial     land 


after  diluvion — Re-formation  ofehurland — Limit' 
ation, — In  a  suit  for  possession  of  chur  lands  as 
re-formations  on  the  original  site  of  plantiff's  or  his 
Tensor's  lands,  or  accretions  thereto,  where  limitation 
is  pleaded  by  defendant  in  adverse  possessioiu  the 
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onus  lies  on  plaintiff  to  prove  that,  before  disappeMw 
ance  or  diluvion,  the  land  in  dispute  was  in  the  po»* 
session  of  his  vendor.  Goeool  Ebisto  Ssir  «. 
Dayid 28  W.  B.,  448 

The  evidence  to  be  given  and  the  onus  of  proof  in 
cases  of  re-formed  chur  lands  was  also  diicassed 
in  AUKHIL  Ohvndbb  Chowdeby  «.  Dbi^awas 
HoBBBiir 6  C.  Ifc  B.,  03 


802. 


Be-formatiom 


o*  old  site  of  lands  after  diluvion  ^LimUatioiu — > 
Where,  in  a  suit  for  possession  of  lands  which  have 
re-formed  upon  the  old  site  after  diluTiation,  the 
defendant  relies  upon  a  statutory  title  of  twdna 
years'  possession,  the  plaintiff,  in  order  to  succeed, 
must,  according  to  the  rule  laid  down  in  the  case  of 
Nitrasur  Singh  v.  Nund  Loll  Singh,  8  Moor^s 
I,  A.,  199,  prove  satufactorily  that  the  defendant 
has  not  been  in  possession  for  the  period  of  twelve 
years  next  preceding  the  commencement  of  his  soii. 
And  where  the  evidence  is  not  sufficient  to  support  an 
affirmative  finding  that  the  whole  of  the  lands 
claimed  have  re-formed  within  twelve  years  preceding 
the  institution  of  the  suit,  it  is  incumbent  on  the 
plaintiff  to  show  specifically  the  portion,  if  any, 
which  has  not  so  re-formed.  Per  Jacks  ok,  J". — I 
am  unable  myself  to  8<^  on  what  principle  or  by  what 
means  the  Court  could  of  itself  undertake  16  divide 
the  portion  of  the  land  which  may  have  re-formed 
within  twelve  years  from  the  larger  part  whicli 
evidently  re-formed  more  than  twelve  years  ago,  and 
bad  been  in  the  adverse  possession  of  the  defendbnta. 

BUNJIT  SlKGH  V,  SOHOBNB,  KiLBUBN  &  CO. 

[4  C.  li.  B.,  890 


803. 


Diluvion  — 


Possession  on  re-formation — Subsequent  dilution 
— Possession,  Suit  for, — Per  Gabth,  C.J^ -Where 
a  person  can  show  that  he  has  been  in  possession  of 
obtain  lands  prior  to  such  lands  becoming  diluviated* 
his  possession  must  be  considered  as  continuing 
during  the  time  of  diluvion,  until  such  time  aa 
he  becomes  dispossessed  by  some  other  person ;  and 
in  such  a  case,  the  onus  lies  upon  the  dispossessor  to 
show  that  he  has  acquired  a  title  under  the  law 
of  limitation  which  has  put  an  end  to  the  rights 
of  the  original  possessor.  Nitrasur  Singh  v.  Nund 
Loll  Singh,  8  Afoore's  J.  A.,  199,  and  Radha 
Qohind  Rotf  v.  Inglis,  7  C  L,  R„  364,  distinguished. 
Kally  Chubv  Sahoo  v.  Sbobbtart  ob  Statb  bob 
India     .  I.  Ik  B.,  6  Calo.,  726 :  8  C.  L.  B.,  90 


804. 


Suit  for  passes* 


eion  of  land — Presumption  ofpos»ession  and  oufner- 
ship. — If,  in  a  suit  for  possession  of  land  which  was 
covered  with  water  more  than  twelve  years  before 
the  institution  of  the  suit,  the  plaintiff  proves  that  he 
exercised  acts  of  ownership,  as  by  letting  out  the 
julkur  to  tenants,  that  is  primd  faeie  evidence  of 
possession  and  ownership ;  and  unless  the  defendant 
can  make  out  a  twelve  years'  statutory  title  by 
adverse  possession,  the  plaintiff's  possession  must  be 
presumed  to  have  continued,  and  it  is  nottneoessary 
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£€sir  him  to  show  a  poaseaiioa  by  acts  of  ownership 
-vrithin  the  twelve  years.  Mohiht  Mohith  Dab  «• 
Kbibhho  Kibhobb  Dutt 

|X  Ii.  B^  8  Calo.,  802: 12  C.  la.  B.,  887 


806. 


Alluvion     and 


€?«/«ci'o« — Title — Limitation^  Acts  of  ownerthip. 

In  a  snit  for  declaration  of  title  to,  and  recovery  of 

pcMseasioQ  of,  alhiyial  lands  which  had  been  dilnyiated 
more  than  twelve  years  before  the  institntion  of  the 
suit,  the  pluntiffs  proved  their  title  and  possession 
up  to  the  time  of  diluviation,  and  alleged  that  the 
l&nds  had  re-formed  within  twelve  years,  without 
-»11eg:ing  or  proving  possession  during  that  period. 
The  defendants,  on  the  other  hand,  alleged  that  the 
re-formation  had  taken  place  more  than  twelve  years 
before  suit,  and  that  they  had  acquired  a  title  to  the 
lands  by  adverse  possession  for  that  period.    Held 
tbat  in  such  a  case  the  submergence  of  the  lands 
-skf  ter  diluvion  ought  to  be  presumed  until  the  contrary 
iras  shown,  and  that  the  onus  of  proving  re«forma« 
tion  before  twelve  years  and  adverse  possession  was 
shifted  to  the  defendants.    Per  Wilson,  J:— As 
a  general  rule,  where  a  plaintiff  claims  land  from 
which  he  alleges  he  has  been  dispossessed,  the  burden  is 
upon  him  to  show  possession  and  dispossession  within 
twelve  years.     Proof  of  possession  within  twelve 
years  does  not  necessarily  mean  prcof  of  acts  of 
<ywnership  within  that  time.    The  nature  of  the  proof 
of  possession  must  depend  on  the  nature  of  the  case. 
There  are  many  cases  in  which  the  party  on  whom 
the   burden  of  proof  in  the  first  instance  lies  may 
shift  the  burden  to  the  other  side  by  proving  facts 
giving  rise  to  a  presumption  in  his  favour.     In  the 
case  of  lands  gradually  diluviated  and  gradually  re- 
formed, if  the  diluviation  has  been  more  than  twelve 
years  before  suit,  the  claimant^  unless  he  can  show 
possession  since  the  re-formation,  must  at  least  show 
that  he  was  in  possession  down  to  the  date  of  the 
diluviation.    Where  the  true  owner  is  in  possession  at 
the  time  of  diluviation,  his  possession  is  presumed  to 
continue  as  long  as  the  land  continues  submerged: 
probably  also  afterwards,  until  he  is  dispossessed. 
Tor  FiBLD,  J. — Although,  according  to  the  general 
rule,  it  lies  upon  the  plaintiff,  whou  met  with  a  plea 
of  limitation,  to  show  his  own  possession  within 
twelve  years  before  the  institution  of  the  suit  when 
the  property  in  dispute  is  capable  of  actual  or  visible 
possession,  yet,  in  Ibe  case  of  property  which  is  not 
susceptible  of  actual  and  visible  possession,  an  excep- 
tion from  the  nature  of  the  thing  must  b6  made 
to  the  general  rule.    In  such  cases,  when  the  title  and 
possession  have  been  proved  to  be  in  a  certain  person 
up  to  a  certain  point  of  time, — when  there  has 
been  no  transfer  of  the  title  to  any  third  person,  and 
there  is  no  evidence  that  possession  was  exercised  by 
a  person  other  than  the  person  having  the  title, — 
so  long  as  actual  visible  possession  was  possible,  the 
possession  of  the  person  Imving  the  title  will  be 
presumed  to  continue  until  the  property  has  again 
become  susceptible  of  actual  visible  possession.    Proof 
of  possession  is  presumptive  proof  of   ownership, 
because  men  generally  own  the  property  which  they 
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possess.  And  if  the  ownership  of  property  is  proved* 
and  there  is  nothing  to  show  that  the  possession  of 
such  property  is  with  any  person  other  than  the 
owner,  it  may  fairly  be  presumed  to  be  with  the 
owner.  Such  a  presumption  then  takes  the  place  of 
evidence  to  show  the  plaintiff's  possession,  withui 
twelve  years  before  suit,  of  a  property  in  which,  from 
the  nature  of  the  thing,  evidence  of  actual  possession 
is  impossible.  Mavo  Mohvh  Ghosb  o.  Mothitba 
Moauv  BoT 

[I.  IkB.,  7  Gala,  226: 8  C.  Ii.  B.,  126 

306.  Diluviation-^ 

Subordinate  tenure — Suit  for  recovery  ofpoeseseion 
of  land — Se'formation  on  the  eite  of  plaintiJjTe 
villages, — In  a  suit,  brought  by  the  plaintiffs  on  the 
10th  December  1888,  for  recovery  of  possession  of 
three  plots  of  land,  on  the  allegation  tluit  the  lands 
in  dispute  were  re-formations  on  the  site  of  the 
villages  of  K  and  M,  which  were  let  out  in  patni  and 
darpatni  to  third  parties  in  1868 ;  and  that  the  rights 
of  the  patnidar  and  the  dar-patnidar  were  re-acquired 
by  them  in  the  years  1878,  1880,  1883,  and  1892, 
the  defence  was  that  the  lands  were  not  re-formation, 
but  accretion  to  the  defendant's  village  of  C.  Held 
that,  as  the  plaintiff's  title  to,  and  possession  of  the 
villsges  of,  H  aad  M,  down  to  the  time  of  their 
diluviation,  was  not  denied,  and  as  it  was  found  that 
the  disputed  plots  of  land  were  part  of  the  said 
viUagei,  it  was  not  incumbent  on  the  plaintiffs  to 
prove  possession  of  the  lands  in  dispute  previous  to 
the  diluviation,  but  the  onus  lay  on  the  defendslits  to 
prove  adverse  possession  for  more  than  twelve  years 
prior  to  the  institutioa  of  the  suit,  and  the  suit  was 
not  barred  by  limitation.  Woometh  Chunder  Qoopto 
V.  Maf  Narain  Eoi/,  10  W.  22..  15,  and  Datie  v. 
Abdul  Hamed,  8  W,  R„  65,  referred  to.     Gukoa 

EniCAB  MiTTEB  V,  ASUTOBH  GO88AMI 

'    [I.  Ii.  B.,  28  Calo.,  868 

807.  ■ Aoeretio  n — 

Bight  of  riparian  proprietor*— Title  to  alluvial 
land  contested  between  villnges  on  opposite  banks — 
Prescription,— Tlht  plaintiffs  were  the  proprietors  of 
a  village  on  the  southern  bank,  who  disputed  with 
those  of  a  villsge  on  the  northern  bank,  the  ownership 
of  alluvial  land  formed  by  the  Oanges.  Thecurrent« 
after  having  encroached  upon  the  southern  bank, 
went  away  from  that  side  of  the  river  towards  the 
northern,  leaving  the  tract  of  alluvial  land  now  in 
dispute.  This  appeared  on  its  previous  site  to  the 
south  of  the  main  stream.  It  was  then  carried  away 
by  diluvion,  and  agiiin  appeared  after  that.  This 
land  was  claimed  by  the  plaintiffs,  not  as  part  of 
their  old  land,  but  on  the  strength  of  their  having 
held  possession,  adversely  and  without  interraption, 
for  more  than  twelve  years  before  their  dispossession 
by  the  defendants,  by  whom  they  alleged  themselves 
to  have  been  ousted  within  less  than  twelve  yean 
before  they  brought  this  suit.  The  evidence  did  not 
support  their  claim,  the  burden  i.f  pnof  being  on 
them.  It  was  shown  that  after  the  second  recession 
of  the  river  towards  the  north,  and  after  the  re-ap- 
pearance of  the  alluvial  land  on  the  south  of  the 
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current,  the  land  had  been  taken  by  the  Government 
into  their  poeaession,  and  that  the  latter  had  made 
over  the  greater  part  of  it  to  the  defendants  who  had 
since  held  this  part.  There  had  not  been  shown 
to  have  been  any  actual  possession  held  of  the  re- 
mainder by  the  plaintiffs,  who  had  thns  failed  as  to 
the  whole  to  prove  the  continued  possession  necessary 
to  their  acquiring  title.  Udit  Nabaiv  SnraH  v, 
GoLABOHAKD  Sahv        .    I.  Ju  B.,  27  Calo.,  221 

[K  B.,  26  I.  A.,  286 


doa 


Limitation  Act 


(XV  ofl&77),  ick,  JI,  art*,  142,  144-'Boundaries, 
Dispute  a*  to — Oumerthip  of  land  reclaimed  from  a 
hhil  eonteeted  between  proprietors  of  contiguous 
estates — Prtor  possession  of  land  bjf  one  of  two 
claimants  —  Presumption  as  to  continuance  of 
possession  of  land  by  original  owner,  limitation 
being  pleaded  by  party  in  possession, —  In  suits 
relying  to  disputed  boundaries  where  the  decision 
of  the  lower  Court  as  to  the  ownership  involves 
questions  of  the  correctness  of  surveys,  maps, 
recorded  '  descriptiou,  and  other  such  evidence, 
the  appellant  should  do  more  than  show  points 
requiring  explanation.  He  should  be  prepared 
to  show  in  what  respect  the  decision  has  been 
wrong  in  regard  to  the  evidence,  and  what  other 
coarse  would  be  right.  The  question  was  as  to  the 
ownership  of  land  reclidmed  from  a  bhil  within 
the  confines  of  one  or  other  of  two  adjoining  rev- 
enue mehals,  the  one  belonging  to  the  plaintiff, 
the  cither  to  the  defendants,  and  involved  the 
identification  of  the  land  in  suit  with  some  that 
had  been  covered  with  water,  but  of  which  the 
plaintiff's  possession,  with  title,  had  been  affirmed 
in  proceedings  of  the  revenue  survey  in  1867.  In 
consequence  of  the  nature  and  condition  of  the 
land,  there  was  no  evidence  of  any  act  of  possession 
done  by  either  party  during  the  first  two  years  of 
the  twelve  immediately  preceding  the  date  of  the 
institution  of  the  suit,  and  during  the  last  ten 
years  the  defendants  had  been  in  possession.  The 
latter,  having  tried  and  failed  to  establish  adverse 
possession  in  themselves,  contended  that,  even  if 
the  plaintiff's  possession  had  been  shown  to  have 
existed  in  1857,  he  could  not  succeed  without  his 
showing  that  his  possession  remained  till  later 
than  the  9th  April  1869,  the  suit  having  been  filed 
en  9th  April  1881,  or  unless  he  proved  some  act  of 
dispossession  by  the  defendants  within  that  period. 
Seld  that  the  presumption  was  in  favour  of  the 
plaintiff's  possession,  which  had  been  with  appa- 
rent title,  having  in  fact  continued  over  the  two 
years  in  question,  as  to  which  continuance  there 
was  no  evidence  to  the  contrary.  If  the.  burden 
was  on  the  plaintiff  to  show  possession  down  to 
within  twelve  years  of  suit,  it  had  been  discharged. 

BAJKITMAS  BOT  v.  GOBIITD  CHV5DEB  BOT 

[I.  Ii.  B.,  19  Cala,  660 
li.  B.,  18 1.  A.,  140 
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possession  of  certain  lands  in  the  bed  of  a  river 
which  had  changed  its  course,  and  to  get  rid  of  the 
effect  of  a  Deputy  Magistrate's  order  under  a.  318, 
Criminal  Procedure  Code,  1861,  it  was  found  that 
plaintiffs  had  been  in  possession  when  the  Isnda  were 
surveyed  some  years  previously  as  part  of  their 
village,  and  had  continued  in  possession  up  to  the 
year  in  which  the  criminal  proceeding  was  held. 
J£e!d  that  the  presumption  raised  by  the  plaintiff's 
continued,  and  undisturbed  possession  was  not  rebut- 
ted by  defendant's  allegation  that  he  was  entitled  to 
the  julkur  of  the  river.  Hooa  v.  Dsvovath  Eoov- 
]>oo 11 W.  B^  568 


810. 


Omission  to 


gi^e  purchaser  possession  until  long  after  sale — 
Suit  to  recover  possession. — Where  the  right,  title,, 
and  interest  of  a  party  had  been  sold  in  ezecutioD, 
but  possession  was  delivered  to  the  purchaser  more 
than  fifteen  years  after  the  sale,  sudi  irregnlanty 
was  held  not  to  entitle  the  party  first  mentioned  to  a> 
decree  in  a  suit  to  recover  the  property  unless  he 
could  prove  possession  for  a  period  of  more  thaa 
twelve  years  before  he  was  dispossessed*  Attotbasc 
Doss  V.  Baluvxeb  Doss  .    14  W.  B.,  857 


811. 


Suit  for  eom^ 


flrmation  of  title— Possession,— In  ^  gait  by  a  Hindn 
widow  for  confirmation  of  her  title  to  certain  land  in 
right  of  her  husband,  the  defendant,  who  had  a  pos- 
sessory award  of  the  property  given  to  her  under 
s.  15,  Act  XIY  of  1859,  pleaded  that  the  pUOn- 
tiff  was  never  in  possession.  Meld  that  the  onus  waa 
on  the  plaintiff  to  show  that  she  was  in  possessioD 
within  the  period  of  limitation.  Shahto  Moitbb 
GOOPTAH  V.  SUTTO  BhABCA  GkWPTAS    7  W.  B.,  84^ 


812. 


Suit  to  esiab- 


sion  of  lands  forming  bed  of  river  —  Fishery  rights 
— Presumption — Possession* — In  a  suit  to  recover 


lish  proprietary  right.— Where  plaintiff  suee  to 
establish  proprietary  right  as  against  a  mokurari- 
dar,  it  is  no^  necessary  for  him  to  prove  that  he  haa 
been  in  actual  possession  within  twelve  years.  Pbo- 
TAP  Naraiv  Mookbbjbb  v.  Kabtiok  Chuvdbb 
MOOKBBJBB    •         .•  10  W.  B,  19St 

818. Iiimitation—  Suit  on  hoMd— 

Tnstalment'bond — Indorsement  qf  payment  of  in* 
stalments, -Where  tk  defendant  sets  up  the  defence 
of  limitation,  he  must  plead  It  'and  show  that  the 
claim  is  barred.  If,  when  the  plaintiff  has  proved  hia 
case,  the  facts  show  that  the  cause  of  action  accrued 
at  a  da^  earlier  than  the  period  of  limitation,  and  the 
plea  of  limitation  has  been  set  up  by  the  defendant» 
the  latter  will  be  entitled  to  take  advantage  of  the 

Elaintiff's  evidence  that  the  daim  is  barred,  and  to 
ave  judgment  given  in  his  favour.  The  obligee  of 
a  bond,  by  which  the  obligor  covenanted  to  pay  the 
sum  of  R3,800  by  annual  instalments  of  RaOO  and  in 
which  it  was  also  agreed  that  payments  of  the  instal- 
ments should  be  indorsed  on  the  bond,  brought  a  suit 
against  the  obligor  alleging  default  in  payment,  and 
claiming  to  recover  the  amount  of  the  bond.  He 
gave  credit  for  payment  of  the  instalments  for  seven 
years,  and  alleged  that  his  cause  of  action  arose ,upoa 
default  in  payment  of  the  eighth  instalment.    The 
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bond  showed  on  its  face  indorsements  of  the  payments 
for  which  credit  was  given.  The  obligor  alleged 
that  no  instalments  were  paid  after  the  third  year, 
that  therefore  the  debt  became  dae  at  an  earlier  date 
than  that  stated  by  the  plaintiff,  and  that  the  claim 
was  barred  by  limitation.  Held  that,  inasmuch  as 
the  defendant  adduced  no  evidence  to  show  that  the 
later  instalments  were  not  paid,  and  inasmuch  as  the 
evidence  produced  by  the  plaintiff  did  not  show  that 
the  debt  accrued  at  a  date  earlier  than  the  limitation 
period,  the  plea  of  limitation  failed  Badha  Paasad 
SoTGH  V.  Bjsajait  Bai  I.  Ij.  B.,  7  AIL,  677 


ai4. 


Suit  for  poises' 


4ion  hy  mtmher  of  family  ctdmiitedly  not  joint  — 
Partition. — The  plaintiff  sued  for  possession  of 
•certain  property,  alleging  that  it  had  belonged  to  a 
joint  family,  of  which  he  had  been  a  member,  and  had 
been  allotted  to  Um  on  partition.  The  partition  was 
not  proved,  and  the  suit  was  dismissed  on  the  ground 
<xf  limitation.  On  second  appeal  it  was  contended 
that,  if  the  partition  was  held  not  to  be  proved*  the 
family  must  be  held  to  be  joint ;  and  as  the  pos- 
•ession  of  one  member  could  not  be  advene  to 
another,  the  decree  dismissing  the  suit  on  the 
ground  of  limitation  was  erroneous.  Meld  that, 
«a.the  family  was  admittedly  not  joint,  the  plaintiff 
was  bound  to  remove  the  bar  of  limitation  by  showing 
«ome  sort  of  possession  by  himself  within  twelve  years 
before  his.  suit  oould  be  entertained,  and,  as  he  had  not 
done  so,  bis  suit  was  properly  dismissed.  Tuxshi 
PBBflHAD  V.  Baja  M18BSB  I.  Ii.  B.»  14  Calc,  610 


816. 


Limitation  Act 


(XV  of  1S77),  4ch.  II,  arts,  127  and  144— Suit  for 
possession  of  land  alleging  a  previous  partition. — 
The  defendant  had  purchased  the  land  in  question  at 
a  sale  in  execution  of  a  decree  obtuned  by  mm  against 
cousins  <^  the  plaintiff.  The  plaintiff  claimed  to 
recover  the  land,  alleging  that  it  was  his  share  of 
ancestral  property  which  had  been  allotted  to  him  on 

Eartition  four  or  five  years  before  suit,  and  of  which 
e  had  actually  been  in  separate  possesnon.  The 
lower  Court  upon  these  allegations  rejected  the 
plaintiff's  claim,  holding  that  the  suit  was  not  one 
for  partition  and  did  not  fall  within  art.  127  of 
the  Limitation  Act  (XY  of  1877),  but  that  art.  144 
applied,  and  that  the  plaintiff  had  failed  to 
jhow  that  the  defendant's  adverse  possession  had 
begun  within  twelve  years  preceding  the  suit. 
On  appeal  to  the  High  Court, — Held»  reversing 
the  decree  and  sending  back  the  case,  that  under 
art.  144  it  was  for  the  defendant  to  prove  adverse 
possession  for  twelve  years  before  suit.  Haitiianta 
EoitAJi  V.  Mahadjy  Kohpaji 

[I.  Ik  B.»  18  Bom.,  618 
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years'  adverse  possession  by  the  defendant.  In 
each  case  the  plaintiff  must  plead  his  title ;  and 
if  that  title  is  in  issue,  he  must  make  it  out  by -at 
least  primd  facie  evidence  before  the  defendant 
can  be  put  to  proof  of  his  defence.  Where  the 
defence  is  twelve  years'  adverse  possession,  the 
defendant  must  plead  and  make  out  the  title  he 
alleges,  and  thus  show  that  the  title  of  the  plain- 
tiff* Which  otherwise  had  been  proved  or  admitted, 
was  lost.  In  a  suit  for  possession  of  land  by 
redemption  of  mortgage,  the  very  nature  of  which 
presupposes  that  the  possession  of  the  defendant 
or  his  predecessor  was  lawful,  the  plaintiff  must 
in  his  plaint  show  the  title  upon  which  he  reliesi, 
and  therefore  a  title  subsisting  at  the  date  of  suit. 
Unless  he  gives  primd  facie  evidence  to  show  that 
bis  suit  is  within  time,  he  fails  to  prove  his  title 
or  subsisting  right  to  the  property.  Philippe  v. 
Philippe,  L.  E„  4  Q.  B.  D.,  127  i  Datokins  v.  Lord 
Penrhyn,  L,  J2.,  4  Ap.  Cas,,  61 ;  Radha  Gobind 
Boy  Sahib  v.  Inylis,  7  C.  L.  JS.,  864;  Rao  Karan 
Singh  v.  Bakar  AH  Khan,  L,  B.,  9 1.  A.,  99  ;  Paja 
Kiseen  Dutt  Panday  v.  Narendar  Bahadur  Singh, 
X.  JR.,  8  /.  A„  85 ;  Bam  Chandra  Apaji  v. 
Balaji  Bhaurav,  I.  L,  R,,  9  Bom.,  137,  and  other 
cases  referred  to.    Paskanakd  Misb  v.  Sahib  Axi 

[I.  I..  B.,  11 AU.,  488 

817* Possession    of 

usitfmetuary  mortgagees.  —  The  possession  of  a 
usufructuary  mortgagee  being  the  possession  of  all  the 
persons  who  have  the  right  of  redemption,  that  is,  of 
all  the  persons  entitled  to  the  estate,  it  b  only  when 
after  redemption  possession  is  taken  by  some  of  the 
persons  so  entitled  that  their  possession  can  become 
adverse  as  against  the  others.  Ivatat  Husbv  v. 
Am  HuBKV  L  Ij,  B..  20  A1L»  182 


Suitjor  redemp' 

tion  of  us^fructuary  mortgage — Plaint,  Form  of— 
Proof  of  title— Act  I  of  1872  (Evidence  Act  J,  s.  118. 
— ^There  is  a  clear  distinction  as  to  the  onus  of  proof 
between  cases  where  a  plaintiff  sues  for  possession  of 
land  by  redemption  of  mortgage  and  cases  where  the 
.jdefenee  to  a  suit  for  possession  of  land  is  twelve 


28.  MESNE  PBOFIT& 


818. 


Suit  for    mesne   profits-* 


Possession  by  wrong-doer, — In  suits  for  mesne  pro- 
fits, when  the  defendants  have  been  in  possession  of 
the  property  as  wrong-doers,  it  lies  upon  them  to 
show  what  were  the  sums  realized  as  rent  during  the 
time  of  their  possession.  Brojbrdbo  Coohab  Bot 
«.  Madhob  Chvhdsb  Gbosb 

[I.  Ii.  &,  8  Calo.,  848 


819. 


29.  MINOBITY. 


Flea  of  minority.— Where  a 


defendant  pleads  minority,  the  onus  is  on  him  to  prove 
his  plea.  Nii^uokbb  Chowdhby  v.  Zuhbbbttnissa 
Ehabum 8  W.  B.,  871 

Chybt  Nabaik  Siv(>b  «.  Buvwabbb  Sikoh 

[28W.B   886 


820. 


80.  MONET  LENT. 


Failure  to  prove  an  alleged 


transaction  of  lending  money. — ^Upon  the  evi* 
dencei  the  decision  of  the  ^igh  Court  was  affirmied  as 
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ONITS  OV  FBOOF— «o«/t»tM<f. 

80.  MONBT  LKJSI—conelmML 

to  a  qneition  of  fact*  viz.,  whether  the  defendanf  t 
deci>aied  father  had,  or  had  not,  in  his  lifetime,  in 
consideration  of  a  payment  to  his  order  by  the 
plaintiff,  promised  repayment.  The  High  Cooct, 
reversing  the  decree  of  the  first  Conrt,  had  found  that 
there  had  been  no  sufficient  proof  of  the  alleged  trans- 
action. This  was  the  conclusion  also  on  this  appeal ; 
and,  although  it  was  possible  that  the  mouey  might 
(as  it  was  indicated  in  the  judgment)  have  been 
wr<)n<;ly  obtained  from  the  plaintiiBE  by  persons  about 
him,  it  was  not  shown  to  have  been  received  by  the 
alleged  borrower.  Laohiu  Pbasad  v.  Aabbkdbo 
Kmhobb  Sis&k        .        •  I.  Ii.  B.,  14  AIL,  168 

[Ii.  B^  18 1.  A.,  9 


81.  MOBTQAQE. 


82L 


Bait    for    redemption    of 


xnortjage — Alleged  /o/e.— In  a  suit  for  redemp- 
tion of  property  which,  the  plaintiff  alleges  to  be 
vortfmged,  bnt  which  the  defendant  contends  was  sold 
absolutely,  the  onus  is  on  the  plaintiff  to  prove  the 
mortgage  ;  and  the  existence  of  a  mortgage  cannot  be 
presumed  from  the  failure  of  the  defendant  to  estab- 
&sh  the  alleged  sale.    Ba&aji  Kabji  e.  Babu  Dboli 

[5  Bom.,  A.  C,  168 

822. Evidence  Act^  1 

of  1872,  s.  110, — The  plaintiff  sued  to  redeem  certain 
land,  alleging  that  it  had  been  mortgsg^d  by  his 
father  to  the  defendant  in  1854-55.  The  defendant 
denied  the  mortgage,  and  alleged  thst  he  purchased  it 
under  a  deed  of  sale  from  the  plaintiiPs  father  in 
1849,  and  had  ever  nnce  been  in  his  possession  as 
owner.  The  deed  of  conveyance  was  not  forthcoming, 
por  was  the  alleged  mortgage-deed.  The  Court  of 
first  instance  rejected  the  plaintiff's  cUdm  on  the 
ground  that  the  mortgage  wss  not  proved.  The  lower 
Appellate  Court  reversed  the  decree  of  the  Court  of 
fint  instance.  The  defendant  appealed.  Held  that 
the  defendant's  i  ossession  was  primd  facie  evidence 
of  a  complete  title,  and  that  the  plaintiff,  who  alleged 
that  I  he  defendant  was  merely  a  mortgagee,  was 
bound  to  v^ve  his  own  right  asmortg^or,  cWrly  and 
inde feasibly.  Mere  statements  that  the  property  had 
been  mortgaged,  which  failed  to  establish  any  parti- 
cular mort^sge,  did  not  shift  the  burden  of  proof,  or 
require  the  mortgagee  to  show  what  were  the  terms  of 
such  m<  rtgage,  or  his  tight  to  retain  possession  under 
it.    Bamchaudba  Apaji  r.  Balaji  Bhaubat 

[L  Ii.  B.,  8  Bom.,  187 

823.  • : Lott  ^mortgage' 

deed.-  In  a  suit  for  redemptic  n,  the  mortgaee-decd, 
dated  2l8t  July  1840,  having  been  lost,  the  Judicial 
Commissioner  held  that  the  onus  lay,  not  upon  the 
mortua^ior  to  prove  that  tlie  term  did  not  expire 
beff.re  I3th  of  February  1856.  but  upon  the  mortga- 
gee to  prove  that  it  did.  KeH  by  the  Privy  Council 
that  the  burden  of  proof  was  primd  facie  on  the  mort- 
fra.'or,  regard  being  had,  as  respects  the  quantum  of 
evidence  required,  to  the  opportunities  which  each 
pany  might  naturally  be  8upiH>sed  to  have  of  living 
evidence.  Ei8 bbn  Dutt  Bam  Pandb v  r.  Nabbndab 
Bahadoob  Simgh  •        ,        .  Ii.  B.»  8  I.  A.,  85 


ONUS  OF  PBOOF— 0oia»MM<l. 


81.  UOBXQkQJ^—CimHmmed. 


824. 


Beng,     M^g^ 


Xril  of  ISOS'-'Promulgation  of  tiatuU.—Tbb 
plaintiff  sued,  on  the  81st  of  December  1861,  to 
redeem  a  mortgage  of  lands  in  Samn,  dated  the  30Ui 
of  November  1801.  The  mortgage-money  was  pay- 
able on  the  28th  Scfptember  1806.  If  not  paid,  the 
property  was  to  vest  absolutely  in  the  mortgaBce 
without  foreclosure.  The  defendant  admitted  that 
he  had  not  forecl<»ed,  bnt  stated  that  Begnlataoo 
XVII  of  1806  was  promulgated  in  Samn  on  Uie  7th 
January  1807,  and  consequently  that  the  moaey 
became  due  before  the  iCegolaiion  was  promulgated* 
Held  the  onus  was  on  the  plaintiff  to  prove  that  the 
Begnlation  was  promulgated  before  28th  Septeoiber 
1806.    SABiYuirvissA  e.  Ikaybt  Hossbik 

[B.  Ii.  B,  Sup.  VoL»  415: 6  W.  B.,  Sa 


825. 


Aceounte. — In 


taking  an  account  on  a  mortgage  in  a  snit  for  redemp* 
tion,  where  the  mortgagee  had  been  in  possession,  it 
lies  upon  the  mortgagee  to  prove  what  is  dne  from 
the  mortrsgor  in  respect  of  principal  and  interest. 
Oah&a  Muldc  r.  Bataji     L  Ii.  Bil,  6  BomUy  66^ 


826. 


ProflU.^la    a 


suit  for  redemption,  on  the  ground  that  the  debt  has 
been  satisfied  with  interest,  the  onus  is  on  the  plaintiff. 
A  mortgagee  is  not  an  assurer  of  the  continnation>of 
the  same  rate  of  profits  as  his  mortgagor  was  able  to 
rsise.  Hence  an  estimate  of  the  rental  preceding  the- 
mortgagor's  possession  is  not  sufficient  proof  of  the 
profits  in  his  time.     Shah    Mabhanlal  r.  Sbi- 

XBI8HKA  SiVOH 

[2  B  I..  B.,  P.  C.»  44:  U  W.  B,  P.  C^  1» 

12  Moore's  I,  A.,  167 


827. 


Evidence  Act,  I 


of  1872,  «.  iiO.— The  plaintiffs  averring  that  their 
ancestor  had  mortgaged  three  villages  to  the  ances- 
tors of  the  defendants  in  1842  for  fi2,  00,  puttings 
the  mort'jsgces  into  possession,  sued  to  recover  posses- 
sion of  15  biswas  of  each  village  assertin^r  that  the 
mort>!  age-debt  had  been  redeemed  from  the  nsnfract» 
The  defendants,  admitting  the  proprietary  title  of 
the  ancestor  of  the  plaintiffs  to  the  yillaires,  alleged 
as  to  10  biswas  of  each  village  that  they  were  sold  Uy 
their  ancestors  in  lb42  by  hkn  for  B  1,250.  and  as  to 
the  other  10  biswas  of  each  villsge,  that  they  were 
subsequently  mortgaged  to  their  ancestors  by  him  for 
Bli,000,  borrowed  by  him  from  them  for  the  purpose 
of  defendintr  a  snit  arising  out  of  the  previous  sale» 
which  sum  had  not  been  satisfied  from  the  usufruct. 
Held  (Stuart,  C,J.,  dissenting)  that  the  burden  of 
proving  the  mortgage  of  the  10  biswas  of  each  village 
of  which  the  defendants  alleged  the  sale  lay  on  the 
plaintiffs.  Per  Stuabt,  C,J,,  contra.  Batan  Kvab 
r:  JiwAir  SiKOH  .         •         .  I.  Ij.  B,  1  AIL,  184 


828. 


Poeeeetion,' 


Where  a  suit  was  branght  to  redeem  a  mortgaee,  and 
the  defendants  pleaded  possession  under  a  ss^e, — 
Hefd,  nnder  the  circumstances,  there  having  been 
long  undisputed  possession,  that  the  onus  of  proving 
that  the  possession  was  less  than  a  proprietary  p  sses» 
sion,  and  was  referable  to  a  mortgage,  lay  on  the 
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OJSrUB  OF  IPROOF^ctmlimted. 

penoD  who  claimed  to  redeem  it.    Bir<»H0O  Kath 
Bai  «.  CHTnrDoo  Lall         .  2  Afinra»  Ft  II»  186 


JoiiU  mortgage 

^'Redemption  by  one  mortgagor — Suit  for  other 
mortgagor  for  hie  ehare. — JT  and  J  jointly  mort- 
gftged  86  sihams  or  ihares  of  an  estate  to  C,  giving 
Aim  poseeBiioo.  C  transferred  bii  rights  as  mortgagee 
to  T  and  M.  In  ezerution  of  a  decree  for  money 
against  K  held  by  M,  f  s  rights  and  interests  in  the 
mortgaged  property  were  sold,  and  were  purchased  by 
P,  whose  heirs  paid  the  entire  mortgage-debt,  if,  an 
heir  of  J,  sued  the  heirs  of  P  to  recover  from  them 
possession  of  J'ssihams  in  the  mortgaged  property,  on 
payment  of  a  proportionate  amount  ot  the  mortgage- 
money  paid  by  P.  The  pUuntilf  alleged  that  the 
mortgage  to  C  had  bMn  made  forty  years  before  suit. 
The  defendants  contended  that  a  much  longer  period 
liad  expired  since  the  date  of  the  mortgage ;  that 
forty-one  years  had  elapsed  since  C  transferred  his 
rights  as  mortgagee ;  that  they  had  redeemed  the  pro- 
perty twenty-one  years  ago  and  had  been  since  its  re- 
demption in  profirietary  and  adverse  possession  of  the 
snhams  in  suit ;  and  that  the  suit  was  barred  by  limit- 
ation. Neither  party  was  aware  of  the  date  of  the 
mortgsge,  and  neither  adduced  any  proof  on  the 
point.  JECeld  that  the  defendants  being  admittedly  in 
possession,  though  the  existence  of  a  mortgage  bs  the 
origin  of  their  possession  was  conceded  by  them,  it  lay 
upon  the  plaintiif  to  give  primd  facie  proof  of  the 
■obsistence  of  that  mortgage  at  the  date  of  suit ;  but 
that,  assuming  that  notice  was  given  to  the  defen- 
dants by  the  plaintiff  tp  produce  tho  mortgage-deed, 
and  that  they  failed  to  do  so,  very  slight  evidence 
would  have  been  sufficient  to  satisfy  the  obligation 
which  lay  on  the  plaintiff.  Kithen  Dutt  Mam  Tandey 
T.  Narendar  Bahadoor  Singh,  L.  S„  8  /.  A.,  86, 
referred  to.    KirsA  Bxbi  v,  Jagat  Nabaiv 

[L  li.  B.,  8  All,  286 


880. 


Sale  of  land  in 


execution  of  decree  — Suit  hg  third  parly  to  recover, 
— >In  a  suit  to  redeem  certun  land  demised  on  kanam 
in  ISuO  by  ^  to  the  predecessor  of  By  C,  who  was 
in  possseasion  of  the  land,  was  made  a  defendant.  A 
proved  his  title'to  the  land  and  possession  up  to  1850. 
C  .pleaded  title  to  the  land,  and  denied  that  B  had 
ever  been  in  possession.  Both  pleas  were  found  to  be 
false.  It  was  found,  however,  that  C  had  been  in 
possession  frum  1869  to  18^5,  and  that  in  lh76  the 
land  had  been  sold  in  execution  of  a  decree  against  C 
(to  which  A  was  not  a  party)  and  purchased  by  D, 
who  re-sold  to  C  in  1879.  The  lower  Court  held  that 
C's  possession  must  be  t^ken  to  have  been  derived 
from  B,  till  the  contrary  was  proved.  Held  that  the 
burden  of  proving  that  his  possession  was  not  derived 
from  B  lay  upon  C.  Kilakamdait  t,  Thandamma 

[L  Ii.  B.,  8  Mad.,  460 


881. 


Usiifractiiary  mortgage — 


3foriaagee  in  possesion—  Suit  for  balance  ofrhort- 
gage-money.— A  plaintiff  in  pcssession  under  an 
usufructuary  mortgage,  and  suing  for  the  balance 
dne>  is  bound  to  pn.ve  that  he  has  not  realized  the 
amount  due  under  the  conditions  of  the  lease  from 


onus  OF  TBOOF^eontinmed* 

81.  MOBTGAQE->ci>a;«afcs<l. 

tbe  usufruct.     Chitttub  Dhabbb  Singh  «.  Sitsbbb 
HosBBiir   .        .  ..       IW.  B.928 


88SL 


Suit  hy  mort- 


gagee  for  poeeeeeion  under Msufruetuary  mortgage, 
— An  estate  was  mortgaged  with  the  stipulation  that 
the  interest  of  the  mortga$;e-debt  should  be  deducted 
out  of  the  usufruct,  and  that,  if  the  profits  fell  short, 
the  mortgagor  would  make  up  the  deficiency.  After 
a  time,  the  mortgagor  tendered  the  amount  of  the 
principal  sum  and  forcibly  took  possession  of  the 
property.  The  mortgagee  sued  to  recover  possession 
and  obtained  a  decree  with  wasilat.  Held  that  the 
plaintiff  might  have  sued  under  Act  XIV  of  18.>99 
s.  1 5 ;  but  that,  suing  as  he  did,  the  onus  was  on 
him  to  produce  the  accounts  and  show  that  some- 
thing was  due  to  him  as  interest.  Pbankishobeb  «. 
Chuitdbb  CfiVBH  B18WA8  18  W.  "ELt  428 


838.  Suit   hy   mort* 

gagee  for  poeeeeeion  and  to  eet  aeide  mokurari 
lease. — In  a  suit  by  mortgagees  under  a  sur-i-pesbgi 
mortgage,  not  onl^  for  possession,  but  also  for  setting 
aside  a  mokurari  lease  which  was  alleged  to  have 
been  granted  by  the  mortgagor  prior  to  the  mortgage^ 
and  under  which  defendants  had  been  in  possession 
for  some  time  in  accordance  with  a  Magistrate's 
order, — Held  that  the  onus  was  on  the  plaintiffs  to 
give  some  evidence  to  impeach  the  validity  of  the 
mokurari ;  but  this  having  been  done,  and  a  strong 
prima  facie  case  made  out,  the  onns  was  shifted,  and 
it  became  incumbent  on  the  defendants  to  show  that 
the  mokurari  was  exe«  uted  before  the  sur-i-pesh^i, 
and  that  it  was  granted  bond  fide  for  a  real  consi- 
dei  ation  and  intended  to  be  co-operative  as  between 
the  mortgagors  and  the  lessee.  Shamnabaut  v. 
ASMIHI8T&ATOB  Gbnbbal  07  Bengal 

[38  W.  K.,  P.  C,  111 

884.  Suit  hy  mort- 
gagee under  ueufructuorif  mortgage, — In  a  suit  in 
which  the  plaintiff  prayed  for  the  sale  of  property 
which  had  been  two  tgaged  to  him  as  security  for  a 
loan  under  a  zur-i-pesbgi  ijara  lease,  and  of  which  he 
had  been  disp*  sscssrd  by  the  defendant  under  colour 
of  a  decree,  it  was  held  that,  as  the  plaintiff  had  had 
for  a  great  many  years  the  usufruct  of  the  land  for 
the  very  purjiose  of  repaying  himself  the  principal 
and  interest  of  his  loan,  the  burden  was  on  him  to 
show  that  there  was  anything  remaining  due  to  him, 
and  that  the  onus  also  was  on  him  to  prove  that 
the  ijara  gave  him  the  ri^Xit  to- sell  the  property 
upon  some  contingency.  Mujbbditnnissa  v,  DjTjDab 
HossBiv^                                  .        20  W.  B.,  17S 

835. -    Suit  for  possession  after 


foreclosure  —  O'ih/  Frocedure  Code,  185^,  88,289, 
240—Svit  on  m or f gage— Attachment, — A  suit  on  a 
mortgage  foreclosed  under  Beng.  Reg.  XVII  of 
1806,  s.  8,  compriii-  g  property  attached  before  the 
date  of  tbe  morteasro  undtr  s.  81  and  the  following 
sections  of  Act  VIII  of  18" 9,  was  brought  against 
the  purchaser  of  the  attached  property,  whieh  bad 
been  aold  under  the  decree  obtained  by  the  attaching 
creditor.  Tbe  defence  was  tlmt  the  mortgage  falling 
within  the  provisions  of  s.  240  of  the  Act  was  void  as- 
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ONUS  OF  VnOOV—ecniinued.     . 

•gainst  the  attaching  creditor  and  tho^e  claiming 
under  him.  For  the  mortgagee  it  wai  contended 
that  the  attachment  could  not  prevail,  it  not  having 
been  proved  affirmatively  that  the  requirements  of 
8.  239  relating  to  the  intimation  of  the  attachment 
had  been  complied  with.  Held  that  thii  objection  to 
the  validity  of  the  attachment  could  not  be  raised  for 
the  first  time  on  this  appeal,  even  if  it  was  not  rather 
for  the  mortgagee,  seeking  to  deprive  the  attaching 
creditor  of  bis  possession,  to  prove  the  non-observance 
of  the  formalities  in  question.    Baxkbishka  Dabs 

SUBBOWJI  9.  SUBFUBHIBBA  BBCtUX 

[I.  li.  B^  6  Calc,  128  :  L.  B.,  7  I.  A«,  167 


836. 


82.  NOTICB. 


liiability  under  Aet—Eoad 


Cess  Act  (Beng.  Act  IX  of  1880J,  m.  62,  58— 
Evidence  Act,  »,  114— PresumpUon.— Where  under 
an  Act  certain  things  are  required  to  be  done  before 
any  liability  attaches  to  any  person  in  respect  of  any 
right  or  obligation,  it  is  for  the  person  who  alleges 
tl2bt  that  liability  has  been  incurred  to  prove  that  the 
things  prescribed  in  the  Act  have  been  actually  done. 
Beld  that  the  notice  provided  by  s.  62  of  the  Boad 
Cess  Act  did  not  come  within  the  presumption  of 
s.  114,  el.  («),  of  the  Bvidence  Act,  and  must  be 
proved  Abhasvlijlh  Khak  Bahabitb  v.  Tbooohak 
Baqohi  I.  Ik  B.,  13  Gala,  197 


387. 


Servioe   of  notice — Exeew 


Hon  of  decree — Presnmption, — In  the  ca^e  of  execu- 
tion of  decree  of  twelve  years'  standing,  the  dcfen< 
*dant  is  not  bound  to  prove  service  of  notice,  but  the 
Court  may  presume  that  notice  has  been  regularly 
-Bcrved,  unless  the  party  alleging  irregularity  can 
produce  evidence  to  the  contrary.  Kabxb  Kakt  v. 
<}0PAL  KiBTo  MoiTBO  W.  B.,  1884, 814 


38a 


88.  PABTITION. 


Bolt  for  partition—P/tfa  of 


prior  separation.^ln  a  suit  for  partition  of  joint 
family  property,  in  which  the  defendant  pleads  that 
a  partition  has  already  taken  place,  the  onus  is  on  the 
defendant  to  prove  the  alleged  partition.  GooBOO 
Pbbbhas  Mookbbjsb  r.  Kalbb  Pbbbhad  Mookbb- 
jBB 6W.  B.,  121 


389. 


Private  partition— Prtra^s 


arrangement — Subsequent  partition  hy  Collector. — 
A  and  B  were  joint  owners  of  a  mouzah.  B  leased 
his  share  in  patni  to  C,  By  arrangement  between 
A  and  C  a  partitirn  of  the  lands  was  made,  and  each 
party  collected  the  rents  of  the  lands  allotted  to  him. 
Forty  years  afterwards,  a  butwara  of  the  mouzah 
was  made  by  the  Collector  between  A  And  B,  whereby 
lands  held  by  C  under  the  previous  arrangement 
wero  allotted  to  A*  C  was  no  party  to  the  batwara 
proceedings.  In  a  suit  brought  by  A  against  C  for 
possession  of  the  lands  so  allotted,  the  plaintiff  al- 
leged that  the  previous  division  of  the  lands  betiveen 
A  and  C  was  a  temporary  one,  made  after  the  com- 
mencement of  the  batwara  proceedings.      The  lower 


ONUS  OF  FROOV'-^ontinued. 

33.  PABTITION— cofk?/«//tfrf. 

Appellate  Court  found  that  the  plaintiiPs  allegation* 
had  not  been  proved,  and  dismissed  the  suit.  Held 
(ToTTBiTHAX,  J,  dissenting)  that  the  decree  of  the 
lower  Court  was  correct,  as  it  lay  on  the  plaintiff  im 
show  that  the  private  partition  had  come  to  an  end. 
Obhot  Chitbv  Sibkab  r.  HoBi  Nath  Bot 

iXIi.  B..  8  Calo.,  72: 10  C.  Ij.  B.,  81 


840. 


Suit    for   potsession    on 


allegation  of  partition.~In  a  suit  to  obtain  pos- 
session of  certain  lands,  on  the  ground  that  they  had 
been  assigned  to  plaintiffs  by  a  partition  made  by  the 
Collector, — JECeld,  in  the  matter  of  certain  of  the 
plots  which  plaintiffs  alleged  to  be  included  in  parti* 
cular  daghs  in  the  butwara  diittahs,  that  as  defen- 
dants denied  that  they  were  so  included,  it  was  on  the 
plaintiffs  to  prove  their  allegation.  Held,  in  respect 
to  a  dagh  in  which  plaintiffs  wero  admitted  to  be 
entitled  to  a  certain  quantity  of  land,  it  was  their 
business  to  prove  that  the  particular  lands  which  they 
claimed  had  been  assigned  to  them  by  the  butwara 
proceedings.  Bhvooobuttt  Qoopta  «.  Saboda 
SOOVDUBBB  Dbbba  .         .         •        11 W.  B.,  887 


841. 


Suit  for  poasesBion  after 


partition — Interferemee  with  possession  after 
Collector's  award, — In  a  suit  for  possession  with 
mesne  profits,  on  the  ground  that  the  lands  claimed 
were  allotted  to  plaintiiPs  share  by  a  butwara  nndor 
Bengal  Begulation  XIX  of  1814,  where  defendanl, 
adnutting  the  allegation,  urged  that  plaintiff  had 
given  up  possession  as  soon  as  the  butwara  waa 
completed,— J7s2<<  that  it  was  for  pliuntiff  to  prove 
that  defendant  had  interfered  with  the  poasessioa 
awarded  to  him  by  the  Collector.  Mobabuk  Ali  9. 
IxsAD  Au    .         •  18  W.  B.,  900 


842. 


Suit  to  have  projierty  ex- 


cluded ftom.  partition— ^aftfftf  of  possession. 
— In  two  suits  in  which  the  prayer  was  substantially 
to  have  certain  property  which  had  been  included  in 
a  butwara  beforo  the  Collector  excluded  from  such 
butwara,  it  was  held  that,  as  plaintiiTs  possession  was 
admitted  and  defendant  had  failed  to  prove  his  plea 
that  such  possession  was  in  the  quality  of  tenant 
under  him,  plaintiff  was  entitled  to  a  decree.  BiPiv 
Bbhabbb  Lukkvn  v.  Ghasoo         .    11 W.  B.,  18 


843. 


Suit  to  Btay  partition  by 


C5ollector--5p«c«/lc  Relief  Act  (I  of  1877 J,  s.  42 
— Declaration  of  specific  tights,— A  person  bring- 
ing a  suit  under  s.  4i  of  the  Specific  Belief  Act  to 
stay  a  partition  directed  by  the  Collector  under  Ben- 
gal Act  VIII  of  1876,  on  the  ground  that  a  private 
partition  has  already  been  come  to,  must  prove  not 
only  that  there  has  been  a  private  partition,  but  also 
that  under  that  partition  he  is  entitled  to,  and  was 
in  possession  of,  in  severalty,  some  specific  portion  of 
the  property  a;^ain  sought  to  be  partitioned  by  the 
Collector ;  and  sach  person  is  entitled  to  no  declara- 
tion affecting  the  rights  of  other  shares  in  the  parent 
estate.  Khoohun  v.  JFooma  Churn  Singh,  S  C, 
L.  R.,  453f  distinguished.  Kalup  Nath  Sing-h  9. 
LAT.A  Bakdbin  Lal        •    X  Ii.  B.»  18  Calo.,  117 
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ONUS  OF  VTLOGF—eofUinued. 
84.  POSSESSION  AND  PROOF  OP  TITLE. 


844. 


Suit  for  possesBlon—  JTeah* 


nets  of  defsndanl's  case—TWe,  Proof  of,-— In  a  suit 
for  possession  of  land,  where  plaintiif' s  title  and  pre- 
▼ions  possession  are  both  denied,  it  is  not  proper  for 
a  Conrt  to  start  with  the  case  put  forward  by  the 
defendant,  the  onus  of  proof  being  primarily  on  plain- 
tiff.   Walkbb  V,  Atha  Bah  Mundub 

[14  W.  B.»  478 


846. 


—  Person  out  of 


possession — Evidence  of  title, — Possession  is  evidence 
of  title,  and  is  primarily  exclusive.  It  is  for  him 
who  impugns  this  exclusive  title  to  show  that 
tiie  possession  arose  in  some  way  which  has  preserved 
his  own  right.  In  every  case  the  person  who  has 
been  out  of  possession  for  more  than  twelve  years 
must  make  out  some  primd  facie  title,  and  some 
agreement  ;or  acknowledment  of  that  title,  such  that 
possession  is  deprived  of  its  ordinary  effect  through 
being  held  on  a  joint  right  or  a  subordinate  right. 
Bamohansba  Nabatak  r.  Nabayan  Mahadet 

[I.  li.  B.,  U  Bom.,  216 

See  also  Tatta  r.  Anaji 

[I.  li.  B.,  11  Bom.,  220  note 

and  ViTHOBA  V,  Nabatan 

[I.  Ik  B.»  11  Bom.,  221  note 


84d. 


Proof  of  title. 


— A  decree-holder  sued  to  establish  that  certain  pro- 
perty was  the  property  of  W,  his  judgment-debtor, 
such  property  being  claimed  by  A  as  his.  He  proved 
that  for  five  years  and  more  W"  had  been  in  posses- 
sion of  such  property  as  ostensible  owner.  Held 
that,  this  being  so,  it  rested  with  A  to  prove  his 
title.    Mathuba  Dab  v.  Mitchbkl 

[I.  li.  B.,  4  AU.,  206 

847, Evidence      of 

iiil^ — J)ispossession,  Proof  of, — Possession  is  evi- 
dence of  title ;  and  if  the  plaintiff  proves  that  he  had 
nossession,  and  that  his  possession  has  been  forcibly 
disturbed,  he  makes  out  a  primd  facie  title  for  the 
defendant  to  rebut.  Mahombd  Bux  «.  Abdfl 
Kubbem  alias  Aboo  .  .20  W.  B.,  468 


Person  in  pos- 


session without  title, — In  the  case,  of  the  owner  of 
land  seeking  to  recover  possession  on  the  allogntion 
that  the  party  in  possession  has  no  right  to  continue 
in  it,  and  showing  a  primd  Jacie  title  to  possession, 
he  can  claim  a  decree  unless  the  party  in  possession 
has  a  tenure  entitling  him  to  retain  possession.  Bam 
Mokbb  r.  Aleemoodbbn    .         .    20  W.  B.,  874 

Bajkibhen    Mookebjbb    r.    Peabbb    Mohttn 
Mooebbjbb       ....    20W.  B.,  421 

JoYEiSHTO  Mooebbjbb  r.  Hubebhfb  Mookbb- 
jbb  .  .    12  W.  B.,  866 

EooKJ    Behabbb  Bait  r.  Bttksheb  LroBMiTN 
DosB 19  W.  B.,  188 

HUBBB  MOHUN  PODDAB   V.    GfbBEBOOLAH   MuL- 

LiOK 22W.B.,  417 

KaIiBB  KishbnBotv.  Bbojenpbo  Coomab  Bot 
Chowdhby  ,  .   24  W.  B.,  266 
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BaTAI  AHIB  «.  BHUGHiOBUTTY  KOEB 

[11  a  L.  B.,  476 

848. '-  Disposse ssion 

-r-Proofof  title. — ^When  a  person  forcibly  dispossessed 
sues  to  recover  possesnoa,  the  burden  of  proving 
title  is  on  the  party  by  whom  he  was  forcibly  dispos- 
sessed.    ShAKA    S00n>UBBB  DBBIA   V,    COLLBOTOB 

07  Maxdah  •    12  W.  B.,  164 

860. —  Disposse  ssion 

— Proof  of  title. — In  a  suit  to  recover  possession,  on 
the  allegation  of  a  previous  possession  and  forcible 
ouster,  both  being  denied  by  defendants,  who  set  up 
a  title  of  their  own,  it  is  for  plaintiffs  to  prove  ths 
alleged  ouster.  If  they  do  so  to  the  satisfaction  of 
the  Court,  the  burden  of  proof  will  be  on  the  defen- 
dants to  show  the  title  on  which  they  ousted  the 
plaintiffs.  Should  the  defendants  prove  such  a 
primd  facie  title,  then  it  will  be  the  duty  of  tho 
Judge  to  call  upon  the  plaintiffiB  to  establish  their 
title.    GoiTB  Paboy  r.  WooscA  Soondubeb  Debia 

[12  W.  B..  472 

Daitabi  Mohanti  v.  Jiroo  Bvndhoo  Mohabti 

[28W.B.,298 


861. 


Dispossession. 


— Proper  procedure  pointed  out  in  a  suit  for  recovery 
of  possession  of  certain  lands  on  an  allegation  of  ille- 
gal dispossession,  where  defendant  sets  up  a  superior 
title  as  proprietor  against  the  allegation  of  a  similar 
title  on  the  part  of  pUintiff.  If  def endaht  in  such 
a  case  established  his  better  title  as  a  landlord,  then 
plaintiff  cannot,  in  a  Civil  Court,  succeed  on  the  title 
of  an  under-tenant.   Eobbbbooddbn  v,  Nyak  Bibbb 

[8  W.  B.,  864 

DABJIB  SAHOO  v.  TlTUBBZOODDBBir 

[10  W.  B.,  102 


Badha  Bullitb  Qossain 

Gk>SSAIN 

862. 


ElSHBN     GOBtlTD 

.    9W.  B.,71 

JEjectment — 


Proof  of  title. — Where  A  was  illegally. dispossessed 
by  B  of  land  for  which  A  obtained  a  deeree  in  a  suit 
with  C,  and  A  brought  a  suit  to  recover  possession, 
—Held  that,  the  dispossession  being  proved,  tho 
onus  of  proving  the  title  was  in  the  first  instance  on 
B,  and  that  the  mere  fact  of  the  land  being  identical 
with  that  decreed  to  ^  in  his  suit  with  C  could  not 
entitle  him  to  a  decree  in  his  suit  with  B,  Jadub 
Nath  V,  Bah  Sukdub  Sitbma       .    7  W.  B.,  174 


868. 


Proof  of  title  - 


Forged  evidence,--  Suit  by  ^  to  recover  immove^ 
able  property  in  the  possession  of  B  and  his  prede* 
cessors,  whose  title  had  been  unchallenged  for  forty- 
four  years,  on  the  ground  that  the  estate  was  mort- 
gaged only  by  A's  ancestors,  and  that  B  and  thoso 
claiming  under  him  were  only  usufructuary  mort* 
gagees  in  possession.  Held  that  the  onus  prohandi 
was  on  At  who  could  only  succeed  by  the  strength 
of  his  own  title,  and  not  by  reason  of  the  weakness  cKf 
jB's  title.  Sbvtaji  Vuaya  Baobltnadha  Valoji 
Kbibtkan  Gopalpab  ©.  Chikna  Nayaita  Chbtti 

[10  Moore's  I.  A.,  161 

9  V 


(    6411    ) 


DI0B8T  OF  CASES. 


(    6412    ) 


OITCTS  OF  "FROOV—cotUinued. 

34.  POSSESSION  AND  PROOF  OF  TITLE 

— continued. 


864. 


Title—  Suit 


after  efeetment. — The  plaintiff,  a  lessee  in  perpetuity 
of  a  piece  of  land  from  the  inamdar  of  the  village  in 
which  it  was  sitnated,  sned  the  defendant,  who  had 
dispoBsessesd  him  more  than  six  months  before  the 
date  of  emt,  to  eject  him  from  the  land.  The 
defendant  set  up  a  lease  from  the  same  inamdar,  but 
it  was  held  to  have  been  granted  without  any  author- 
ity. Both  the  leases  required  to  be  registered 
under  Act  XX  of  1866,  but  were  not  registered. 
Seld  that  the  plaintiff,  although  suing  more  than 
six  months  after  the  date  of  dispossession  and  without 
resorting  to  a  possessory  suit  (Act  XIV  of  1859, 
8. 15  5  Act  I  of  1877,  s.  9),  was  entitled  to  rely  on  the 
possession  previous  to  his  dispossession  as  against  a 
person  who  had  no  title ;  the  onus  being  on  defendant 
to  prove  his  title.  EBiSHirASAT  Tashvaht  v. 
Vasudby  Apaji  .  1. 1«.  B.,  8  Bom.,  871 


856. 


Suit  to    estab' 


iieh  title  and  for  poetession  after  decree  under 
*,  16,  Act  XIV  oj  1859,— In  a  suit  to  establish 
title  and  recover  possession  from  a  person  who  has 
obtained  possession  under  s.  15,  Act  XIV  of  1859, 
the  defendant  need  not  prove  his  title,  and  his  posses- 
sion cannot  be  disturbed,  unless  the  plaintiff  gives 
proof  of  abetter  title ;  the  onus  being  on  the  plaLitiff 
to  prove  everything.  MABirooDDiEEir  o.  Qbebsh 
Ohttiidbb  Bot  Chowdhby  7  W.  B.,  280 


866. 


— In  a  suit  against 

s  landlord  to  recover  possession  of  land  of  which 
plaintiff  alleged  himself  to  have  been  illegally  dis- 
possessed,— Held  that,  if  plaintiff  sought  to  recover 
possession  without  reference  to  any  right  or  title,  but 
simply  on  the  ground  of  having  been  Ulegally  ejected, 
his  remedy  would  have  been  under  s.  15,  Act  XIV 
of  1869.  Not  having  availed  himself  of  this  remedy, 
he  was  bound  to  show  that  he  had  title  to  re-enter, 
and  that  the  landlord  had  ejected  him  without  any 
right  to  do  so.  NmsTD  Eishobb  Lall  «.  Sheo  Dyal 
oopadhya        ....     11 w.  b.)  168 

Bah  Mohxtn  Doss  «.  Jhuppbo  Doss 

[14  YT.  B.,  41 

Cbowdy  0,  Bak  Bhttbobb  Chowdhby 

[28  W.  B..  888 

«  suit  brought  under  s.  27,  Bengal  Act  VIII  of  1869. 


857. 


Suit  hy    heir* 


of  last  Jull  owner  of  property^ Proof  of  title,— 
Where  a  defendant  in  possession  of  certain  property 
resbts  a  suit  for  possession  thereof,  brought  by 
parties  who  have  proved  themselves  to  be  the  nearest 
heirs  of  the  last  full  owner,  .the  onus  is  on  the  defen- 
<lant  to  prove  his  title.  Tariny  Churn  Chowdhry 
V.  Saroda  Soonduree  Dassee,  3  B,  L,  E„  A,  C, 
145,  and  Thakoor  Been  Tewary  v.  Ali  ffoesein 
Khan,  13  B,  L,  E„  427,  cited  and  followed.    Bax- 

PBOTAB  MiSSBB  V.  AbHILAOX  1|JS8BB 

[8  C.  Ii.  B..  170 


868. 


Written  ttate- 


ment — AdmMsion,—Jn  a  suit  by  A  against  B  for 
recovery    of  ancestral    jamai  lands,  of    which  he 
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alleged  that  he  had  been  dispossessed  by  B,  B  simted 
in  his  written  statement  that  A'b  ancestor  bft'viiii^ 
relinquished  the  land,  the  zamindar  had  leased  tbe 
same  to  Mm,  B,  and  he  had  been  in  possesskm  sdoice. 
He  also  stated  how  A*b  ancestor  relinquished,  and 
that  he,  B,  had  thereupon  obtained  a  pottah.  He 
denied  that  he  had  dispossessed  A,  Held  tlu^  J? 
having  admitted  the  possession  of  A*%  ancestor,  it  lay 
upon  B  to  prove  his  title.  Baikabthaitath  Kvicas 
r.  Chuitdba  Mohuk  Chowdhby 

[1 B.  Ii.  B.,  A.  C,  188: 10  W.  R..  ISO 

868. Allegation  of 

ownership  a«  mortgagee  o»/y.— Where  a  penon  is 
alleged  to  be  in  possession,  not  as  owner  of  the  fall 
proprietary  right,  but  as  mortgagee,  the  burden  of 
proof  of  such  qualified  ownership  lies  on  the  party 
asserting  it.  Such  a  case  falls  within  the  scope  of 
s.  110,  Act  I  of  1872.    Shbobuttohoib  r.  Dooboa 

[eiT.W^88 

860.  : Land  pureheued 

henami  hv  plaintiff  for  defendant — Evidence  Act 
(I  ofl872j,  9,  lib,— The  plaintiff  sought  to  recover 
possession  of  certain  lands,  alleging  that  he  had  been 
dispossessed.  The  defendants,  who  were  in  posses 
sion,  alleged  that  at  an  auction  sale  the  plaintiff  had 
bought  the  lands  benami  for  the  defendants.  Held 
that  the  burden  of  proving  a  primd  facie  case  that 
the  land  belonged  to  the  plaintiff  was  on  him.  Haxi 
Bau  V,  Baj  Coomab  Opadhya 

[I.  Ii.  B.,  8  Calc,  768 

861. Title.— In  a  suit 

to  recover  possession  of  certain  property,  on  proof 
that  the  plaintiff  had  been  dispossessed  by  a  benami- 
dar,  in  whose  favour  a  conveyance  had  been  executed 
by  the  plaintiff's  father, — Held  that  the  presumption 
arising  from  the  defendant's  recent  and  unexplain^ 
possession  being  rebutted  by  the  plaintiff's  prior  con- 
tinuous and  peaceful  possession,  the  defendant  must 
show  affirmatively  that  hb  title  was  a  valid  one,  and 
could  not  raise  the  defence  that  the  plaintiff  was  pre- 
vented from  showing  it  to  be  invalid.  Mahbsh 
Chandba  Banbbjbb  v.  Babada  Dbbx 

[2  B.I..  B.,  A.  C.,  274  :  11 W.  B^  186 


862. 


Obstruction  to 


execution  of  decree  by  a  claimant — Civil  Procedure 
Code  (Act  nil  of  1859 J,  s,  229  (Acts  X  of  1917 
and  XIV  of  1882,  s,  331J,—ln  a  suit  under  s.  229 
of  Act  VIII  of  1859  (s.  331  of  Acts  X  of  1877  and 
XIY  of  1882),  the  onus  is  on  the  plaintiff  to  establish 
a  primd  facie  case  of  possesnon,  and  it  is  then  incum- 
bent on  the  claimant  to  answer  that  case,  and  show, 
if  possible,  a  better  title.  BakhaIi  Chubv  MinrDiTl 
r.  Watbon  &  Co.     .        .    I.  Ik  B.,  10  Calo,,  60 


868. 


Besistance    i  o 


execution  by  third  party— Suit  for  possession — 
Civil  Procedure  Code  (Act  XIVofl882J,  s.  331,— 
The  plaintiff  had  obtained  a  decree  for  possessionof 
certain  land  against  his  tenant  B,  On  proceeding  to 
execute  his  decree,  he  was  obstructed  by  the  dmn- 
dants.  He  therefore  filed  a  dum  against  them  for 
possession  under  s.  831  of  the  Civil  Procedure  Code 
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(Act  Xiy  of  1882),  which  was  duly  registered  as  a  rait. 
The  lower  Court  found  as  a  fact  that  the  plaintiff 
through  his  tenant  B  had  heen  in  possession  of  the 
land.  The  defendants  pleaded  that  the  land  had 
belonged  not  to  the  plaintiff,  but  to  one  J,  on  whose 
death  they  were  entitled  to  it.  Held  that  in  a 
proceeding  under  s.  331  of  the  Civil  Procedure  Code, 
where  possession  is  shown  to  have  been  with  the  plain-  , 
tiff,  the  defendants  are  not,  without  showing  title  in 
themselves,  at  liberty  to  impeach  the  plaintiff's  title, 
or  to  set  up  a  jus  teriii.  The  onus  of  proving  a 
better  title  than  the  plaintiff's  rests  with  them,  and 
they  may  prove  their  title  as  a  ■  defence.  Bapu- 
jiBAO  V.  FATTESisra  Shahaji  Bhoble 

[I.  Ii.  B..  22  Bom.,  967 

864. Proof  of  title^ 

Unregieiered  deed  of  tale— Oral  evidence  inadmie- 
siblc—On  the  18th  January  1876  plaintiff  became  a 
purchaser  at  a  Court's  sale  of  the  right,  title,  and 
interest  of  Q  and  N  in  n  shop,  and,  having  been 
obstructed  by  defendant  in  obtaining  possession  of  it, 
sued  to  recover  it  from  him.  The  plaint  was  filed  on 
the  27th  January  1877.  Defendant  answered  that  he 
purchased  it  from  &  under  a  deed  of  sale  dated  5th 
January  1866,  and  that  he  had  been  in  possession 
since  that  day.  The  deed  of  sale  was  not  admitted 
in  evidence  for  want  of  registration,-  but  it  was  found 
that  defendant  had  been  in  possession  as  owner  since 
5th  January  1865.  Seld  that,  as  the  defendant 
admitted  that  he  had  derived  his  title  from  &  (of 
whose  interest  in  the  shop  the  pluntiff  was  assignee), 
the  burden  of  proof  lay  upon  the  defendant,  and  that 
he  had  failed  to  prove  his  purchase,  inasmuch  as  his 
unregistered  deed  of  sale  could  not  be  received  in  evi- 
dence, and  oral  evidence  was  inadmissible  in  place  of 
the  deed.  Sambhttbhai  Kabbandas  v,  Shiylaldas 
Sababhiydas  I.  li.  B.,  4  Bom.,  89 


866. 


Suit    to    have 


property  declared  liable  in  execution  of  decree. — ^In 
a  suit  for  the  sale  of  certain  property  in  satisfaction 
of  a  decree  against  a  judgment- debtor  (since  de- 
ceased), where  it  was  found  that  the  judgment*debtor 
had  made  over  the  property  to  his  wife  in  lieu  of  her 
dower,  and  that  she  had  transferred  it  to  defendant, 
— Meld  that  the  onns  was  on  the  plaintiff.  Ltakut 
Ali  «.  CouBT  OF  Wabdb  .         .    10  W.  B.,  428 


866. 


Proceedinge  to 


obtain  poeeeeeion  in  execution  of  decree, — Where 
a  judgment- creditor  admits  having  obtained  posses- 
sion of  a  portion  of  the  land  withoat  opposition 
from  the  judgment-debtor,  the  onus  lies  on  him  to 
show  that  be  was  unable,  nevertheless,  to  obtain  pos- 
session of  the  remainder.  Amjatt  Axi  v.  Azhub 
Ali 21W.  B.,  241 


867. 


Khae     mehaU 


in  2^Pergunna'ht — Relation  between  Oionere  and 
the  Government — Eight  to  paesetsion — Ejectment. 
— There  is  no  relation  of  landlord  and  tenant  between 
the  Government  and  the  owner  of  khas  mehals  in  the 
21-Prrgnnnahs.  The  latter  is  the  landlord  of  the 
raiyats,  and  is  not  himself  a  nuyat.  The  right  and  title 

TOl.  17 


ONUS  OF  TTSLOOF-eoniinued. 

34.  POSSESSION^AND  PROOF  OP  TITLE 

— continued, 

of  the  Qovemment  are  to  the  rent,  but  do  not  include 
a  right  to  the  possesion  of  the  lands,  though  such  a 
right  might  arise  by  forfeiture  or  extinction  of  the 
ownership ;  and  the  onus  is  on  the  Government  to 
prove    its    claim  to  the  possession  of    the    lands. 

GXJV&A.       GOBIIO)       KUVUUIi    V,       COLLEOTOB     OF 
24-PBBaFNNAH8 

[7  W,  B.,  p.  C  21: 11  Moore*s  I.  A.,  845 

868. Suit   to    eelab- 

lieh  title— Bom.  Beg.  XVII  of  ISj87,  #.  7,cU,  1 
and  a—Bom.  Act  J  of  1865—Mirae  land,— On  the 
28th  August  1857  the  plaintiff  passed  a  kabuliat  to 
Government  and  to3k  possession  of  certain  miras 
land,  abandoned  by  the  mirasdar  for  four  or  five 
years  previous  to  that  date.  The  plaintiff  continued 
in  possession  of  his  land,  and  paid  the  Gk>vemment 
assessment  from  1864  till  1872.  In  an  action 
brought  by  the  plaintiff  to  recover  possession  of  the 
land,  he  iJleged  in  the  plaint  that  he  had  taken  the 
defendants  as  partners  in  the  cultivation  of  the  land, 
and  had  been  dispossessed  by  them.  Both  the  lower 
Courts  rejected  the  claim.  The  lower  Appellate 
jCJourt  based  its  decision  on  the  ground  that,  as  the 
plaintiff  failed  to  prove  the  fact  of  his  alleged  part- 
nership with  the  defendants,  he  could  not  succeed, 
notwithstanding  that  Court  found  in  the  plaintiff's 
favour  the  other  facts  stated  above,  ffeld  on  special 
appeal  that,  as  the  suit  was  one  to  establish  title  and 
recover  possession,  the  Judge  should,  on  the  facts 
found  and  having  regard  to  Regulation  XVII  of 
1827,  s.  7,  els.  1  and  2,  and  Bombay  Act  I  of  1865, 
have  called  upon  the  defendants  to  prove  their  claim 
to  hold  possession  as  against  the  plaintiff's  right  of 
occupation.    Tbimbax  Rai^  v.  Nana  Bhayani 

[12  Bom.,  144 


868. 


Title,— In  a 


suit  to  recover  possession  of  land  and  wasilat  under 
a  ganti  jumma,  which  had  originally  belonged  to  the 
defendants,  the  main  question  was  as  to  ten  cottahs, 
of  which  possession  by  receipt  of  rent  only  was 
claimed  from  the  defendants,  whose  dwelling-house  was 
thereon.  The  defendants  alleged  that  the  ten  cottahs 
were  no!;  included  in  the  ganti  jumma,  under  which 
plaintiffs  claimed.  Seld  that  the  onus  was  on  the 
plaintiffs  to  prove  that  the  ten  cottahs  were  included 
in  the  ganti  jumma  under  which  they  claimed.  It 
was  not  on  the  defendants  to  show  the  extent  of  that 
tenure  wMle  it  was  in  their  possession  and  when  it 
was  transferred  to  the  plaintiffs,  although  the  fact 
was  one  peculiarly  within  their  knowledge.  Gibdhab 
Habi  V,  Kalieant  Boy  Chowdhby 

[8  B.  I..  B.,  A.  C,  161 :  11 W.  B.,  601 

870. Evidence  — 


Jaghir  tenure — Auladad  grant, — ^By  a  sanad 
dated  March  1834,  the  plaintiff's  ancestor 
granted  to  JB,  the  defendant's  ancestor,  a  jaghir 
of  a  certain  mouzah.  B  died  in  1872,  and 
plaintiff  subsequently  brought  a  suit  to  recover 
possession  of  the  mouzah,  alleging  that  the 
grant  to  B  was  an  ordinary  service  jaghir.  The 
plaintiff  filed  a  kabuliat  which  had  been  executed  by 

9  V  2 
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— oontiuued* 

By  the  terms  of  which  snpported  the  plaintiffs 
allegatioa  as  to  the  nature  of  the  grant.  The  defen- 
dant alleged  that  the  grant  was  auladad,  bnt  f  uled  to 
produce  the  sanad  or  account  for  its  non- production. 
Held  that  the  plaintiff  was  entitled  to  a  decree. 
Juggernath  Sahee  v.  Aid  ad  Kotcur,  19  W,  B,, 
140,  distinguished.  Thakttb  Dotal  v.  Bam 
Nabain  Sivan       .        .    I.  Ii.  B.»  8  Calc,  875 


871. 


Suit  for  land* 


granted  atjaghir  tenure — Non'production  of  docw 
mentary  evidence, — In  a  suit  to  recover  possession 
of  certain  lands  upon  the  ground  that  they  were 
granted  as  a  jaghir  tenure  by  the  plaintiff's  ancestor 
to  one  P  and  bis  lineal  descendants,  and  that  such 
descendants  had  failed, — Held  that  it  was  necessary 
for  the  plaintiff  to  prove  the  grant  atieged  in  his 
plaint,  without  which  no  cause  of  action  would  have 
been  shown ;  and  as  the  tenure  was  created  in  the 
proper  and  usual  manner, ~t.0.,  by  pottah  and 
kabuliat, — the  latter  would  be  in  the  possession  of 
the  plaintiff's  ancestors.  As  this  was  not  produced, 
no  secondary  evidence  given  of  it,  and  no  foundation 
laid  for  giving  such  evidence,  it  was  unnecessary  to 
go  further  into  the  plaintiff's  case.  Jugobbnath 
Sahex  r.  Alhad  Eowttb  .         .    19  W.  B.,  140 


872. 


Troof  of  title. 


— The  plaintiff  sued  for  possession  under  the  allega- 
tion that  the  property  in  dispute  was  under  the 
management  o£  the  defendant.  The  defendant  having 
denied  management,  and  set  up  a  title  by  purchase, 
and  his  possession  for  more  than  thirty  years  having 
been  proved, — Held  that  the  onus  of  showing  a 
possession  for  his  benefit  was  rightly  thrown  on  the 
plaintiff.    Xibat  SmroH  «.  Bam  Dobs 


878. 


Advene  orper^ 


miteive  occupancy — Proof  of  title, — A  donee,  under 
a  deed  of  gift,  brought  a  suit  to  recover  a  piece  of  land 
which  he  alleged  his  donors  had  given  for  a  temporary 
purchase  to  the  defendant  in  possession  six.  years 
before ;  and  the  Munsif  found  that  it  was  so,  and 
allowed  the  claim.  But  the  District  Judge,  on 
appeal,  considering  that  the  plaintiff  had  failed  to 
prove  his  donors'  title  to  the  land,  reversed  the 
Munsif  s  decree.  Held  that  the  Judge  was  in  error 
in  requiring  the  plaintiff  to  establish  the  title  of  the 
donors,  without  enquiring  whether  the  defendant  had 
obtained  possession  merely  by  their  permission ;  and 
that  the  suit  must  be  remanded  for  a  finding  by  the 
District  Judge  on  that  point.      Sabalohakd  Satai- 

CHAND  C.  DaYABDAI  ICHHACHAin> 

[4  Bom.,  A.  C,  70 
874.  Shifting      of 


hurd en  of  proof— Land  talcen  hy^Qovemment  ae 
forest  reserve — Madras  Forest  Act  (Mad,  Act  Vof 
1882), — Portions  of  certain  land,  which  had  been 
taken  up  by  Government  as  forest  reserve,  were 
claimed  by  one  who  had  admittedly  been  in  possession 
and  enjoyment  of  them  for  thirty  years.  The 
Government  failed  to  establish  any  subsisting  title  of 
iUs  own.    Held  that  the  burden  of  proof  had  been 
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84.  POSSESSION  AND  PEOOF  OP  TITLE 

— continued. 

shifted  on  to  the  Government  and  had  not  been 
discharged,  and  accordingly  that  the  claim  should  be 
allowed.  Sbobbtaby  ob  Statb  bob  India  r.  Kota 
BAFABAmiA  Gabtt         .    I.  Ik  B.,  10  MadL,  165 


876. 


Suit  for  land 


attached  under  s,  3  of  Act  IF  of  1840,— In  a  suit 
for  possession  of  land  attached  by  the  Magiatmte 
under  s.  8  of  Act  lY  of  1840,  the  onus  prohandi  is  on 
the  plaintiff.  Mohbshub  Sinoh  r.  Baxabvt  Siboh 
[W.  B.,  P.  B.,  7 : 1  Ind.  Jur.,  O.  8.,  85 

876. Suit  hy 


dar  against  trespasser, — An  award  under  Act  IV  of 
1840  does  not  relieve  a  party  of  the  obligmtioa  to 
prove  his  right  and  title,  when  sued  by  the  zamindar 
as  a  trespasser. .  Bydovauth  Sobbhok  «.  Kesoo- 

BAM   HOLDAB  ^,  .1 W.  B.,  211 


877. 


Possession 


under  order  of  Criminal  Court— Suit  to  eject  on 
ground  of  title, — A,  being  in  possession  of  luids  aa 
purchaser  under  deeds  of  sale  from  tt,  the  penon 
last  seised,  was  forcibly  ousted  from  possession  by  C 
and  D,  who  set  up  a  title  to  the  lands  under  an 
alleged  deed  of  gift  from  B.  A  made  a  complaint  to  the 
Criminal  Court,  and  under  an  order  of  that  Court  was 
again  put  into  possession ;  C  and  2>  being  directed  to 
institute  a  suit  in  the  Civil  Court  to  establish  their 
claim,  which  they  accordingly  did,  relying  upon  their 
title,  and  impeaching  the  deeds  of  sale.  In  such 
circumstances, — Held  by  the  Judicial  Committee, 
reversing  the  decree  of  the  Court  at  Calcutta  (without 
prejudice,  however,  to  any  question  which  might  arise 
between  A  and  any  other  party  claiming  under  B), 
that  it  was  incumbent  on  C  and  D  to  prove  some 
title  to  the  lands  claimed  before  they  could  put  A  to 
proof  of  hb  title.  Bam  Buttob  Bab  r.  Pim- 
BOOKOONNiasA  Begux     .    4  Moore's  L  A.,  283 


878. 


Sfictmeni     by 


order  of  Magistrate  under  s,  319,  Code  of  Criminal 
Procedure,  1661 — Suit  to  recover  possession.— The 
plaintiffs  were  in  possession  of  certain  land  when  the 
Magistrate,  acting  under  s.  319  of  the  Criminal 
Procedure  Code,  1861,  placed  the  defendant  in 
possession  until  the  rights  of  the  parties  should  be 
determined  by  a  competent  Civil  Court.  Held,  in  a 
suit  to  recover  possession  of  the  property  instituted 
more  than  six  months  after  the  plaintiffs  were  dispos- 
sessed, that  they  could  not  recover  without  showing 
their  title,  the  onus  being  on  them  to  prove  it.  Ashum • 

ANDB    AOATH     KVKHI  PATHUKAH  V,   MAEACHnTDB 

AaATH  Mabaohi  .         .        .4  Mad.,  478 

Bajbbsubbb  Debia  v.  Bbindabtjttt  Dbbia 

[7W.B^212 

LucHMUN    Pbbbhas  r.    MAHABABBB  OB   BirBi>- 
WAB 17W.  B.,181 


878. 


Suit  after  order 


of  Criminal  Court  under  s,  630,  Act  X  of  18T2, 
— In  a  suit  for  possession  and  for  establishment  of 
title  aganst  parties  in  possession  under  an  award  of 
the  criminal  authorities  under  Act  X  of  1872^  s.  630 
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Hie  onus  prohandi  is  on  the  plaintiffs.     HiTBi  Bak 
V.  Bhixabbb  Bot  .26  W.  B^  20 

As  also  nnder  s.  318  of  the  Code  of  Criminal 
Procedure  of  1861.  Hubbo  SooimirBBE  «.  Sonaton 
Dobs 26  W.  B.,  464 


880. 


Snii  cfttr  order 


nnder  the  Land  Eegitiration  Act  (Beng,  Act  VII  of 
1S7B). — Where  a  person  who,  by  an  order  of  the 
Collector  passed  nnder  the  provision s  of  the  Land 
Begistration  Act  (Bengal  Act  YII  of  1876),  has  been 
declared  to  be  out  of  possession  of  certain  land,  brings 
a  suit  for  the  recovery  9f  possession,  it  lies  on  him 
in  the  first  instance  to  make  out  a  primd  facie  case. 
HuDDlTir  MoHvir  Poddab  v.  BeAGaoHAino  Pod- 
PAB        .        .  .  I.  li.  B.9  8  Calo.9  928 


881. 


Suit  for  pro' 


duee  of  trees — Title,  Proof  of . — ^In  a  suit  to  prevent 
the  dd^endants  from  obstructing  the  plaintiff  in  his 
enjoyment  of  fruits  of  certain  trees,  which  he  claimed 
as  heir  of  a  person  who  purchased  that  right,  the 
defendants  denied  the  existence  of  the  right,  and 
alleged  possession  and  enjoyment  in  themselves. 
Seld  that  the  District  Judge,  m  appeal,  having  found 
the  possession  and  enjoyment  to  be  in  the  defendants, 
was  right  in  throwing  upon  the  plaintiff  the  burden 
of  proving  his  title  to  the  trees  or  their  produce. 
Laadas  Bamdas  o.  Eashibam  4  Bom.,  A.  C,  80 


882. 


C»tt7  Procedure 


Code,  1859,  s,  230,  Suit  under— Title,  Proof  o/.-- 
S.  280,  Act  VIII  of  1859,  only  gave  an  applicant 
the  right,  without  instituting  a  separate  suit,  of 
contesting  the  decree-holder's  right  to  dispossess  him, 
hut  did  not  exempt  the  applicant  from  the  onus 
of  proving  his  case.  Mahoxbd  AnsrB  v.  Pbokash 
Chundbb  Sha  .        .  .8  W.  Biy  8 


888. 


Claim  — Dis' 


possession— Act  Fill  of  1869,  s.  280.— One  share- 
holder, being  dispossessed  by  the  other  of  a  certain 
juTkur  in  execution  of  his  decree,  brought  a  suit  under 
fl.  230,  Act  VIII  of  1859,  alleging  that  the  julkur 
had  been  a  part  of  their  joint  mehal;  and  that, 
on  partition  thereof,  the  julkur  was  left  ijmali.  The 
decree-holder  set  up  that  the  julkur  had  been  formed 
after  the  partition,  and  by  diluvion  of  one  of  his  own 
villages.  Seld  that  the  onus  was  upon  the  claimant 
to  prove  his  case.  Udai  Taba  Chowdhbaut  v. 
AsDjm  Gaiti  .     8  B.  Ii.  B.y  Ap.»  80 

S.  C.  WooDOT  Taba  Chowdhbain  v.  Abdool 
OumrY 12W.B.,  18 


884. 


—  Title  btf  posses- 


sion— Attachment  and  sale  under  a  decree  of  pro* 
^eriig  claimed  hy  a  third  person — Suit  hy  a  third 
person  to  establish  his  title — Civil  Procedure  Code 
(Act  VIII  of  1859),  ss.  230-24$.— S  obtained  a 
money-decree  against  the  sons  and  heirs  of  A,  and 
under  that  decree  attached  a  shop  as  part  of  A'a 
estate.  N  (father  of  A)  applied  to  have  the  attach- 
ment removed  under  s.  246  of  the  Civil  Procedure 
Code  (Act  VIII  of  1859),  alleging  that  the  shop 
•was  his.     The  application  was  rejedied,  and  the  shop 
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was  sold  in  execution  and  bought  bv  P,  the  defen- 
dant. N  then  brought  his  suit  agamst  P  (the  pur- 
chaser) to  establish  his  title.  The  Subordinate  Judge 
dismissed  the  suit.  On  appeal^  the  District  Judge 
reversed  that  decree,  holding  that  the  plaintiff  had 
been  in  possession  of  the  shop  and  had  proved  his 
title.  The  defendant  appealed  to  the  High  Court. 
Held  that,  the  plaintiff  having  proved  his  possession 
at  the  date  of  the  execution  siJe,  it  lay  upon  the 
defendant  (P),  who  claimed  the  property,  to  prove 
a  title  in  himself  or  in  the  judgment-debtor  A,  and 
that,  he  having  failed  to  do  this,  the  plaintiff  was 
entitled  to  a  decree  declaratory  of  his  right  to  tht 
property  as  against  the  defendant.  Where  a  dis- 
possessed party  proceeds,  under  s.  230  of  Act 
yill  of  1859,  to  vindicate  the  possession  of  whidi 
he  has  been  deprived,  although  he  may  give  evidence 
of  his  title,  he  is  not  bound  to  do  so,  but  may 
rest  his  right  to  recover  on  his  possession,  and  cast 
upon  the  decree-holder  the  burden  of  proving  his 
title,  i.e.,  his  right  .to  dispossess  the  applicant.  Per 
West,  J, — A  person  in  possession  of  property  which 
is  sold  in  execution  as  that  of  another  is  not  called 
upon,  when  sumg  to  establish  his  title,  to  prove  his 
proprietorship  as  by  an  action  in  rem  against  all  the 
world.  It  M  enough  if  he  establishes  a  good  title  as 
against  the  judgment-debtor  whose  right  has  been 
sold ;  and  as  he  is  in  possession,  that  possesmon  in 
itself  affords  a  ground  for  an  assertion  of  full  pro- 
prietorship for  the  purpose  of  the  suit,  except  so  far 
as  the  right  vested  in  the  judgment-debtor  can  be 
shown  affirmatively  to  contradict  or  qualify  it.  Pos- 
session constitutes  an  interest  requiring  affirmative 
proof  of  a  superior  title  on  the  part  of  any  one  who 
seeks  to  disturb  it,  and  therefore,  where  a  person  in 
possession  of  property  which  has  been  sold  in  execution 
as  being  the  property  of  another  sues  to  establish 
Jiis  title  to  such  property,  the  burden  of  proof 
lies,  not  upon  hitn,  but  upon  the  person  who  claims 
as  purchaser  at  the  execution-sale.    PembAJ  Bhata- 

KIBAH  V.  NaSATAK  ShiTABAH 

[L  Ij.  B.,  6  Bom.,  216 

886.  Suit  for  oonflrmation   of 

possession—Proo^o/^^/tf.— In  a  suit  for  confirm- 
ation of  possession  of  certain  lands  sold  in  execution 
of  a  4pcree  as  lakhiraj,  the  onus  was  held  to  lie  on 
the  plaintiff  to  prove  his  title,  notwithstanding  the 
defendant's  admission  that  the  lands  in  question  were 
within  the  boundaries  of  the  plaintiff's  zamindari. 
PimsBSDH  Nabain  SmaH  v.  Bissxssub  Dtal  Sihgh 

[7  W.  B.,  148 

886. Where  a  party, 

who  asserts  that  he  is  in  possesaion  without  adducing 
any  evidence  in  support  of  his  title,  sues  for  con- 
firmation of  title  as  against  a  bond  fide  purchiser 
for  valuable  consideration,  without  notice  from  the 
party  in  whose  name  the  property  stood,  who  exercised 
acts  of  ownership  and  gave  himself  out  to  the 
world  as  the  real  proprietor,  pluntiff  cannot  put  the 
defendant  to  proof  of  his  title  till  he  has  proved  his 
own.    Lbkhbaj  Bot  v.  Muttt  Mapbttb  Sbn 

[14  W.  B.,  95 
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887. 


JELighi  to  hegin 


— Adoption!  Proof  oj — Proof  of  loss,  and  admission 
of  secondary  evidence,  of  a  document  alleged  to 
have  been  executed — Evidence  Act  (I  of  1872J, 
s.  55.— A  suit  for  possessioa  by  right  of  inheritance 
waB  brought  by  a  claimant,  alleging  hinuelf  to  be 
the  heir,  against  the  alleged  adopted  son  of  the 
last  male  owner,  denying  that  an  adoption  purporting 
to  be  made  by  the  widow  had  been  duly  authorized 
by  the  deceased.  The  Court  of  first  instance  called 
upon  the  defendant  to  prove  his  title  as  a  son  by 
adoption,  notwithstanding  that  the  plaintiff  was  out 
of  possession,  and  could  not  have  succeeded,  in  the 
event  of  the  defendant's  failure  to  prove  it,  without 
first  proving  his  own  title  as  collateral  heir  by 
descent:  thus  in  effect,  proposing  to  make  the 
establishment  of  the  plaintiff's  title  depend  upon  the 
failure  or  success  of  the  defendant  in  proving  the 
adoption.  The  High  Court  pcnnted  out  the  error 
of  this  proceeding,  and  the  Judicial  Committee 
affirmed  its  judgment,  concurring  also  in  its  finding 
that  the  adcpUon  had  been  proved.  It  was  found 
also  that  the  loss  of  the  anumati-patra  had  been 
established,  so  that  secondary  evidence  of  it  was 
receivable.  Kali  Kwhoee  Dutt  Gupta  Moztticdab 
V.  Bhubait  Chxtitoeb  alias  Bbpin  CntrNDEB  Dutt 
Gupta        .        .        .      I.  K  B.,  18  Calc,  201 

[L.  B.,  17  I.  A.,  168 


888. 


Presumption  of 


ownership — Possession — Suit  for  ejectment — JEri' 
dence  Act  (I  of  1872J,  s,  J 10.— It  is  usually  for  the 
plaintiff  who  seeks  ejectment  to  prove  his  title.  But 
where  he  proves  himself  to  have  peaceably  enjoyed 
possession  for  a  considerable  time,  the  person  who 
has  recently  dispossessed  Mm  has  to  meet  the  pre- 
sumption of  law  that  the  plaintiff's  possession 
indicates  his  ownership.  In  a  suit  for  possession  of 
immoveable  property  and  other  reliefs,  it  was  proved* 
that  the  plaintiff  and  his  predecessors  in  title  had 
been  in  undisturbed  possession  for  thirty  or  forty 
years  previous  to  his  cUspossession  by  the  defendant. 
The  defendant  aUeged,  but  failed  to  prove,  that 
the  plaintiff  had  paid  him  rent  as  tenant-at-will  of 
the  premises.  The  lower  Appellate  Court,  upon  the 
finding  that  the  plaintiff's  possession  waa  that  of 
a  licensee,  modified  the  first  Court's  decree,  whiqh  had 
allowed  the  claim  in  full.  Seld  (by  Mahmood, 
J,)  with  reference  to  s.  110  of  the  Evidence  Act  that, 
although  in  the  first  instance  the  burden  of  proving 
his  title  was  on  the  plaintiff,  it  was  shifted  by  his 
proving  long  undisturbed  possession ;  that  the  defen- 
dant's failure  to  prove  the  alleged  payment  of  rent 
went  far  to  prove  that  the  plaintiff's  possession  was 
adverse;  and  that  the  Court  below,  in  acting  upon 
the  theory  that  such  possession  was  that  of  a  licensee, 
had  wrongly  set  up  for  the  defendant  a  defence  which 
he  had  not  set  up  for  himself.  Laohho  «.  Hab 
Sasai  •        .        .  L  Ii.  B.,  12  All.,  46 


888. 


85.  PBE-EMFTION. 

Suit    for  pre-emption— 


Proof  of  antedating  of  a  deed.—lji  a  suit  by  A  to  en- 


ONUS  OF  TROOV—eouiinued. 

85.  PBE-EMPTION— cosJtiMMi. 

force  a  right  of  pre-emption,  in  which  the  parchase 
to  B  was  admitted,  but  it  was  alleged  that  B*b  deed 
of  purchase  had  been  antedated,  the  onus  lay  <m  ^  to 
prove  that  ^'s  deed  had  been  antedated.    Kumub 
Ali  r.  AzKUT  Ali     .  8  W.  B^  88S 


890. 


Suit  <m  ffromnd 


of  vicinage — Oumership, — In  a  suit  to  establish  a 
right  of  pre-emption  on  the  ground  of  ownership 
of  contiguous  laud,  no  amount  of  mis-statement  on  the 
part  of  Uie  defendant  as  to  the  ownership  of  such  land 
can  relieve  plaintiff  of  the  onus  of  proving  his  owner- 
ship.   Bbhabbe  Bax  v,  Seoobhusba 

[8W.'B.,45& 

891. Eecital  in  deed 

of  sale  as  to  price, — In  a  suit  to  establish  a  right  of 
pre-emption  to  property  which  had  been  sold,  in  which 
plaintiff  alleged  that  the  actual  value  was  ^Ufferent 
from  that  which  was  recited  in  the  deed  of  sale  he- 
tween  the  defendants,  the  vendor,  and  the  vendee, — 
Held  that  it  was  for  plaintiff  to  give  some  evidence 
in  support  of  the  allegation  that  the  amount  stated  as 
the  price  by  the  defendant  was  wroni?.  GoXiAM 
Athta  r.  Joy  Mukqul  Sutgh        .  18  W.  B.,  435 

Mahoxed  Mobul  Hobseiv  r.  Htdeb  Bukbh 

[W.  B.,  1884, 804 


892. 


P u roh as  e 


money — JEvidence  Act  CI  ofl872J,  s.  106. — In  a  suit 
to  enforce  the  right  of  pre-emption,  in  which  the 
plaintiff  impugns  the  correctness  of  the  price  stated  in 
the  instrument  of  sale,  although  the  burden  of  proof 
primd  facie  is  on  him  to  show  that  the  property  has 
in  fact  been  sold  below  the  stated  price,  yet  very 
slight  evidence  is  ordinarily  sufficient  to  establish  his- 
case  ;  and  when  such  case  is  established,  it  rests  upon 
the  defendants,  the  vendor  and  vendee,  to  prove 
by  cogent  evidence  that  the  stated  price  is  the  correct 
one.  The  principle  laid  down  by  the  Privy  Coundl  id 
Kishen  Dutt  Rem  Panday  v.  Narendar  Bahadoor 
Singh,  L.  B.,  S  I,  A.,  85,  applied.  Mahomed  Noorul 
Hossein  v.  Byder  Buksh,  W.  B.,  1864,  304»  and 
Golum  Ayhya  v.  Joy  Mungul  Singh,  IS  W.  B.,  435, 
referred  to.    Bhaowak  SiNGhH  v.  Mahabib  SnraH 

[I.  Ii.  B.,  6  AU.,  184 


893. 


Dispute   as 


to  price — Assessment  of  amount — Bhagwan  Singh 
Y.Mahahir  Singh,  I,  L,  B.,5  All.,  184,  followed  as^ 
to  the  rule  of  onus  probandi,  where  the  plaintiff  in  a 
suit  to  enforce  a  right  of  pre-emption  impugns  the 
correctness  of  the  price  stated  in  the  instrument  of 
sale.  In  determining  the  amount  of  the  price  which 
a  pre-emptor  has  to  pay,  the  Court  is  not  called  upon 
to  assess  the  amount  which  would  be  a  fair  and 
reasonable  price  for  the  property,  but  to  ascertun 
what  amount  actually  changed  hands  as  consideration 
for  the  sale.    Tawkkul  Bax  v.  Laohman  Bai 

[LIi.R,8AlL,844 

894,  — '  Purchase^money 

— JBvidenee  of  consideration, — In  suits  for  pre-emp- 
tion where  the  amount  of  the  consideration  for  the  sale 
is  in  dispute,  the  rule  as  to  the  burden  of  proof  is  that,, 
in  the  first  instance,  the  plaintiff  who  alleges  the 
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ONUS  OF  TBOO¥—€oniinued, 

85.  PBE-EMPTIOK— oohcZimM* 

price  stated  in  the  deed  of  sale  to  be  fictitioos  must 
give  some  primA  facie  evidence  leading  to  the  pre- 
sumption that  the  price  so  stated  was  not  the  tme 
price.  Having  done  that,  it  then  lies  npon  the 
vendor  and  vendee  to  give  such  an  explanation  by 
evidence  as  will  go  to  rebut  the  presumption  raised  by 
the  plaintiff's  evidence.  In  the  majority  of  cases, 
the  only  primd  facte  evidence  which  the  plaintiff  pre- 
emptor  conld  produce  would  be  either  evidence 
ehowing  that  the  vendor  or  the  vendee  had  made  an 
admission  that  the  price  was  fictitious,  or  else  evidence 
showing  that  the  market  value  of  the  property  was  bo 
much  less  than  the  alleged  price  as  would  Ind  any 
reasonable  man  to  come  to  the  conclusion  that  the 
alleged  price  was  not  the  real  price.  Where  the 
price  stated  in  the  deed  of  sale  was  nearly  five  times 
the  market  value  of  the  property  sold,  and  the  pur- . 
chaser  gave  no  explanation  showing  why  he  was 
willing  to  bny  the  property  at  a  price  apparently  so 
extravagant, — Held  that  there  was  snffident  evidence 
upon  which  to  find  that  the  price  alleged  in  the 
contract  was  fictitious.  Bhagwan  Singh  v.  MahaMr 
Singh,  I.  L.  £.,  5  All,,  184,  followed.  SHBOPABaASH 
DuBB  r.  Dhansaj  Dubb      .    I.  li.  B.,  0  AIL,  225 


896. 


36.  PBINCIPAL  AND  AGEKT. 

Evidence  as  to  liability 


of  agent  to  aoooont.— In  1884  a  deed  of  release 
exonerating  an  agent  from  liability  to  account  was 
executed  by  his  principal,  stating  that  there  had  been 
a  settlement  between  them.  In  1886  the  agent 
signed  an  ikramama  addressed  to  the  principal, 
stating  that  there  had  not  been  a  settlement  of 
accounts,  and  that  he  was  willing  to  account  from  the 
day  of  his  appointment  to  date.  Subsequently, 
having  resigned  his  employment,  the  agent  brought  a 
suit  to  have  the  latter  document  set  aside,  but  that 
suit  was  dismissed.  In  a  suit  brought  by  the  prin- 
cipal, the  release  of  1884,  and  its  contents,  were 
proved  to  the  satisfaction  of  both  the  Courts  below, 
which  dismissed  the  suit  on  that  g^round,  although  the 
ikramama  of  1885  appeared  to  them,  in  fact,  to  have 
been  made.  Upon  the  plaintiff's  appeal,  it  was 
contended  that  the  onus  was  on  the  defendant  to 
explain  his  execution  of  the  ikrarnama.  Held 
that,  inasmuch  as  it  had  been  found  by  two  Courts 
concurrently  that  the  release  of  1884  was  valid,  and 
that  it  necessarily  followed  from  that  finding  that  the 
doenment  of  1885,  so  far  as  it  expressed  the  agent's 
willingness  to  account,  was  false,  the  onus  was  as 
mnch  upon  the  principal  to  explain  his  reception  of 
the  ikntmama  of  1885  as  upon  the  agent  to  explain 
its  execution.  The  question  as  to  the  burden  of  prcof 
had  therefore  been  rendered  immaterial  by  the  facts 
proved.  On  the  materials  before  them  the  Courts 
below  had  rightly  decided  in  favour  of  the  defendant. 
NiLKOVi  SnTGH  Dso  V.  KiBTi  CHinmsB  Ghowdhby 

a.  Xu  B.»20  Cale.,  847 
Ii.  R,  20 1.  A.»  86 


886. 


87.  PBOFITS,  SUITS  FOB. 

Suit  by  recorded  oo-sharer 


OTSTUB  OF  TROO'F— continued. 

87.  PBOFITS,  SUITS  VOli— concluded. 

consequence  of  defendant's  negligence  or  misconduci 
—Jamahandi-^dct  XII  of  1867  (^N.-JF,  i*.  Bent 
Act  J,  ss.  93  Ch),  209— Act  I  of  1872  f Evidence  A  ctj, 
«.  106,— In  a  suit  under  s.  93  (h)  of  the  N.- W.  P.  Bent 
Act  (Xn  of  1881)i  by  a  recorded  co- sharer  against  a 
lambardar  for  his  recorded  share  of  the  profits  of 
a  mehal,  in  which  the  plaintiff  seeks  to  make  the 
defendant  liable  under  s.  209,  not  only  for  the  profits 
which  the  latter  has  actually  collected,  but  for  those 
which  through  gross  negligence  or  misconduct  he  has 
omitted  to  collect,  the  burden  of  proving  such  negli- 
gence or  misconduct  rests  in  the  first  instance  on  the 
plaintiff.  No  general  rnle  can  be  laid  down  as  to  the 
quantum  of  evidence  which  the  plaintiff  in  such 
a  case  must  give  in  order  to  shift  the  burden  of  proof 
on  to  the  defendant.  The  mere  production  by  the 
plaintiff  of  the  jamabandi  or  rent-roll  is  not  sufficient 
to  cast  upon  the  defendant  the  necessity  of  proving 
that  there  was  no  negligence  or  misconduct  in  him. 
S.  106  of  the  Evidence  Act  (I  of  1872)  does  not  apply 
to  8)ich  a  case.  So  held  by  the  Full  Bench, 
Mahkood,  J,,  dissenting.  Held,  by  Mahkood,  J., 
contra,  that  the  production  of  the  jamabandi  by  the 
plaintiff  in  a  case  where  he  claims  his  share  of  the 
profits  according  to  the  jamabandi  and  the  lambardar^ 
defendant  pleads  that  the  actual  collections  fell 
short  of  the  jamabandi,  established  a  primd  facie 
presumption  in  favour  of  the  plaintiff  so  as  to  throw 
upon  the  defendant,  with  reference  to  s.  106  of  the 
Evidence  Act,  the  necessity  of  proving  circumstances 
which  rendered  it  impossible  for  him  to  collect  the 
profits  according  to   the    jamabandi.    Mtthammjld 

IlTATAT  HUBAIK  r.  MVHAKMAD  EabAMAT-ULLAH 

[I.  li.  B.,  12  Aa,  801 

88.  BECOGNIZANCE  TO  KEEP  PEACE. 


887. 


Likelihood  of  breach   of 


for  proflta — Claim  for  profits  not  collected  in 


peace — Partg  obtaining  sumtnont. — The  onus  lies 
-on  the  person  who  has  obtained  the  summons  to  prove 
that  the  defendant'is  likely  to  commit  a  breach  of  the 
peace.    Behabi  Pataz  «.  Mahombd  Hyav?  Khan 

[4  R  L  a,  F.  B.,  46 
12  W.  B.,  Cr.,  60 

89.  BELINQUISHMENT  OF  PORTION 
OF  CLAIM. 

888. Objection  of  former  suit 

for  same  caueeof  action— Ct«t7  Procedure  Code, 
1859,  s,  7 — Omission  to  sue  for  portion  of  claim. — 
Where  a  defendant  obiected  under  Act  YIII  of  1869, 
g.  7,  that  the  plaintiif  omitted  in  a  former  suit  to 
include  the  portion  which  he  now  claimed,  and  in 
respect  of  which  he  then  had  a  cause  of  action,  the 
objection  being  one  of  fact,  the  burden  of  proof  was 
hdd  to  lie  with  the  objector.  Skikneb  &  Co.  v. 
Shaha  SooKSVBBB  18W.B.,428 

40.  BE&UMPTION  AND  ASSESSMENT. 

888. 8^4*  for  resomptlDn— 5«t< 

under  Beng.  Reg.  XIX  of  1793,  s.  10— In  suits  in 
ft  Civil  Court  for  resumption  under  Begulation  XIX 
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ONUS  OF  'PR00:F— continued, 

40.  BESUMPTIOK  AND  ASSESSMENT 
— ooniinmed. 

of  1798,  8.  10,  the  onuB  wm  upon  the  plaintiff  to 
prove  a  primd  fade  case.  The  deciBions  in  Sonaiun 
Ghoee  v.  Ahdool  Farar,  B.  L,  R„  Sup,  VoL,  109, 
and  Heera  Monee  JDehi  v.  Koonj  Beharjf  Holdar, 
J3.  L.  B„  Sup,  Vol.,  Ap.,  8,  upheld.  The  mere 
fact  of  the  lands  falling  within  the  ambit  of  his 
estate  does  not  show  that  the  lands  are  m&l  or  rent- 
paying.  Habihab'  Mukhopadhta  V,  Madkab 
Chakssa  Babtt.  Nabaebishna  Mookbbjbb  V, 
Kailab  Chandba  Bhttttachabjbb 

r8  B.  Ii.  B^  566 :  20  W.  B.,  469 
14  Moore's  I.  A.,  162 

BiSHijrATH  Chowdhbt  v.  Badha  Chitbk  Gab- 
«K)OLY  •         ....       SK)W.B.,4e6 


400. 


'Rent-free  tenure 


-^Beng.  Beg.  XIXofl79B,  s.  10— Beg.  II  of  1819, 
9,  30. — In  a  snit  brought  in  the  Civil  Conrt  before 
Act  XIV  of  1859  came  into  operation  to  enforce 
a  right  under  s.  10,  Regulation  XIX  of  1793,— that 
is,  to  resume  lands  alleged  to  be  held  by  the  Hefen- 
dant  under  an  iuA  alid  lakhiraj  grant, — Seld  that  the 
suit  was  not  barred  by  s.  ^8,  Act  X  of  1859.  The 
onus  was  on  the  plaintiff  to  prove  that  the  case  fell 
within  B.  iO,  Regulation  XIX  of  1798,— 1.0.,  that  the 
grant  was  made  subsequent  to  December  1st,  1790. 
Pabbati  Chabab  Mookbbjbb  v.  Rajbbibhba 
Mookbbjbb        •        •   B.  Ii.  B.,  Sup.  VoL»  162 

S.  C.  SONATinf  0HOSB  V.  AXDXJL  TiTBBTTB 

[2  W.  B.,  106 

Contra,  Omebh  ChubdbbRot  v.  Dukhiba  Soob- 
dbbyDbbia  W.  B.,  p.  B.,  96 


EUAS  V.  TiTHABAK  ROT 

401. 


1  W.  B.,  164 

—  Invalid  lakhi- 


raj tenure, — In  a  suit  to  resume  and  assess  lands 
under  100  bighasheld  as  rent-free  on  &n  invalid  title, 
if  the  defendant  files  his  sanad  showing  the  area  to 
be  above  100  bighas,  it  is  for  the  pluntiff  who  alleges 
tike  primd  facie  good  title  of  the  defendant  to  be  bad 
to  prove  it  to  be  BO.  Bbbb  Chundbb  Joobbaj  v, 
Shibjoy  Thakoob  .W.  B.,  1864,  8 


4oa 


.  Auction-pur' 

chaser. — Certain  lands  which  had  been  let  out  in 
patni  were  on  default  by  the  patnidar  in  payment  of 
rent,  sold  by  auction  under  Bengal  Regulation  YIII 
of  1819,  and  purchased  by  M,  who  granted  them  in 
patni  to  the  plaintiff.  In  a  suit  for  resumption  on 
the  allegation  that  the  defendants  were  in  possession 
of  a  portion  of  the  lands  as  invalid  lakhiraj  by  with- 
holding payment  of  the  mil  rent  thereof  from  after 
1793,  the  defence  was  that  the  lands  in  dispute  were 
valid  rent-free  lands  existing  as  such  from  before 
1790.  Seld  that,  on  the  grounds  of  the  decision  of 
the  I'rivy  Council  in  Sarihar  Mukopadhya  v. 
Madah  Chandra  Babu,  8  B.  Z.  B.,  566,  the  princi- 
ple that  the  onus  is  on  the  plaintiff  to  show  that  the 
lands  are  mftl  applies  to  cases  where  the  plaintiff,  as 
in  the-  present  case,  is  the  representative  of  an 
auction-purchaser.  Abbubbebba  v.  Pbaby  Mohtb 
Mookbbjbb 

[I.  li.  B.,  1  Calc.»  878 :25  W.  B.,  209 


ONUS  OF  J?nOOV— continued, 

40.  RESUMPTION  AND  ASSESSMENT 
— continued. 


408. 


Proof  ofrewJt^ 


free  grant  before  permanent  settlement. — In  the 
year  1862  the  plaintiff  brought  a  resumption  mit 
agamst  A  in  resp^  of  the  lands  in  dispute  in  this 
case,  upon  the  ground  that  she  was  holding  them  by 
an  invalid  lakhiraj  title,  and  obtained  a  decree. 
After  some  years  the  plidntiff  brought  the  preeent 
snit  against  B,  who  derived  her  title  through*^*  to 
have  the  rent  assessed.  B  pleaded,  by  way  of  i>ar  to 
the  jurisdiction,  that  the  lakhiraj  grant*  under 
which  A  claimed,  was  made  previously  to  1790. 
Held  that  the  onuB  of  proving  this  plea  was  upon  £, 
HbbbaLaal  Pobauabio  v.  Babikubbissa  Bibbb 
[I.  Ii.  B.,  8Cala, 601: 1 C.  Ii.  B^  586 


404. 


Lakhirqf  and 


mdl  lands, — In  a  suit  by  a  zamindar  to  resume  land 
which  has  been  held  as  lakhiraj,  if  the  lakhirajdar 
claims  under  a  grant  of  date  prior  to  the  1st  of 
December  1790,  the  onus  is  on  him  to  prove  it. 
If  the  lakhirajdar  claims  under  a  grant  subeeqaent  to 
that  date,  the  zamindar  is  not  entitled  to  a  decree 
until  he  has  shown  in  the  first  instance  that  the  land 
clumed  is  part  of  his  zamindari  and  at  one  time 
was  m&l  land.  And  in  the  latter  case,  the  lakhiraj- 
dar is  not  put  to  proof  of  his  title  until  the  M^mtTnifti. 
has  established  the  fact  of  the  land  having  onoe,  at 
some  time  subsequent  to  1st  December  1790,  been 
rent-paying  land.    Mahohbd  Akhib  v.  Rbily 

[24  W.  B^  447 


405. 


Declaration  of 


lakhiraj  title — Assessment  of  rent. — In  a  suit  in- 
stituted in  1877*  A  prayed  for  a  declaration  that  he 
had  a  lakhiraj  title  to  certain  lands,  the  defendant 
stated  that ;  the  lands,  for  a  declaration  of  a  title  to 
which  A  now  sued,  formed  part  of  certain  lands 
which  had  been  the  subject  of  resumption  proceedings, 
which  were  terminated  in  1863  by  a  decree  declaring 
that  the  lands  which  were  the  subject  of  that  suit, 
including  the  lands  now  claimed  by  A,  were  not 
lakhiraj.    It  being  found  as  a  &ct  that  A  had 
neither  been  a  party  to,  nor  been  represented  in,  the 
resumption  proceedings ;  that  he  had  been  in  quiet 
and  undisturbed  possession  of  the  lands  which  he 
now  claimed  for  more  than  twelve  yean  before  the 
institution  of  hu  suit ;  and  that  proceedings  had  been 
taken  by  the  defendant  calculated  to  disturb  such 
possession, — Held  that,  although  the  onus  of  proof 
lay  on  the  plaintiff,  it  was  not  necessary  for  him 
to  prove  that  the  lands  claimed  by  him  to  be  held  as 
lakhiraj  had  been  held  rent-free  from  before  the  date  of 
the  permanent  settlement ;  but  it  was  sufficient  for  him 
to  prove  that  the  defendant  was,  at  the  time  of  the  in- 
stitution of  the  suit,  debarred  by  lapse  of  titne  from 
instituting  a  suit  for  the  resumption  or  assessment  of 
rent  upon  the  land.    Abhoy  Chubb  Pal  v.  Kaxly 
Pbbbhad  Chattbbjtbb   .      I.  L.  B.»  5  Cale.,  840 

S.  C.  0BH07  Chubn  Pal  v.  Kali  Pbobad  Chaiv 

TBBJBB  ....  6C.  Ii.  B^280 

406. Lakhiraj 

grant.^lt  a    person    claiming    under  a  badshai* 
lakhiraj  grant  made  before  the  lit  of  December  1790 


iw^ 
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40.  &BSUMPTION  AND  ASSESSMENT   . 

m 

can  show  that  he  has  held  the  land  as  lakhiraj 
since  the  1st  of  December  1790,  this  will  be  a  ocm- 
clnsivebar  to  a  suit  for  resumption,  whether  brought 
by  the  Qovemment,  or  by  a  purchaser  at  a  revenue 
sale,  or  by  any  other  person ; — that  is,  in  order  to 
prove  a  grant  anterior  to  the  Ist  of  December  1790, 
it  is  suflScient  to  give  evidence  of  possession  da&g 
back  to  the  Ist  of  December  1790.  Sristeedhmr  Bof 
wwU  V.  Bomanath  £ohhit,  6  W,  B„  58,  cited.  A 
person  seeldng  to  resume  lakhiraj  land  must  give 
primd  facie  evidence  to  show  that  rent  has  been  pud 
for  that  luid  at  some  time  nnce  the  Ist  of  December 
1790.  Farbati  Charan  Mooherjee  v.  Bc^krishna 
Mookerjee,  S,  X.  B,,  Sup,  Vol,,  162 ;  8onaia% 
Ghote  V.  Abdul  Farar,  JB,  L,  B.,  Sup.  Vol.,  109  ; 
and  Harihar  Mukhopadhya  v.  Madhab  Chandra 
Bahu,  8  B,  L,  B„  566,  referred  to.  EotIiABh- 
BABHnnr  Dobsbe  v.  Gocoolmoih  Doctbeb 

[I.  Ii.  R.,  8  Calo.,  280 :  10  C.  Ii.  B.,  41 
407.  _    _._         .- — Bent-free  lands 

— Landlord  and  tenant, — In  suits  for  the  resuttip* 
tion  of  lands  alleged  by  the  defendant  to  be  lakhiraj, 
the  burden  of  proof  is  in  the  first  instance  on  the 
plaintiff  to  show  that  the  lands  are  mil.  The  fact 
that  the  defendant  is  a  tenant  of  the  plaintiff's  is  a 
matter  to  be  taken  into  consideration  by  the  Court  in 
determining  whether,  on  the  facts  of  the  6as^  the 
phuntiff  has  made  out  a  primd  facie  case;  but  unless 
the  Court  finds  that  the  phuntiff  has  made  out  a 
primd  facie  case,  judgment  should  be  given  for  the 
defendant.  Harihar  Mukhopadhya  v.  Madhab 
Chandra  Babu,  8  B,  L.  B„  566  :  14  Moore's  I.  A., 
153  ;  Akbar  AH  v.  Bhyea  Lall  Jha,  Z.  L,  B„  6 
Calc,  666 ;  and  Newaj  Bundopadhya  v.  Kali  Fro- 
sunno  Qhose,  L  L.  B.»  6  Calc,,  543,  cited.    Baoha- 

BAH  MUHDITIi  V.  PBABY  MOHTTN  BANBBJBB 

[I.  Ii.  B.,  8  Calc.»  818 :  12  C.  Ii.  B.»  476 

406. Bent'free  lands 

— Landlord  and  tenant, — In  a  suit  for  resumption 
of  lands  where  the  defendants  allege  that  the  lan£  are 
lakhiraj,  the  onus  is  on  the  plaintiff,  in  the  first 
instance,  to  show  that  the  lands  are  m&l,  and  if 
lie  fiuls  to  make  out  a  prim4  facie  case,  the  suit 
should  be  dismissed.  Bacharam  Mundul  v.  Fearv 
Mohun  Banerjee,  L  L,  B„  9  Calc,  813,  followed. 
Newaj  Bundopadhya  v.  Kali  Froseno  Qhose, 
I.  L,  B„  6  Calc,  543,  Bxid  Akbar  AH  y,  Bhyea  Lai 
Jha,  J.  L,  J?.,  6  Calc,  666,  cited  and  distinguished. 
NABBimBA  Nabaik  Bai  V,  BiBHuir  Chitbdba  Dab 

[I.  Ii.  B.,  12  Calo.,  182 

409. Suit  for  rent 

iff  land  where  defendant  pleads  a  lakhiraj  tenure, 
— ^The  role  which,  in  cases  where  the  defendant 
pleads  lakhiraj,  lays  on  the  plaintiff  the  onus  of 
proving  that  the  land  is  m&l,  is  not  inflexible,  but  may 
be  altered  according  to  circumstances,  as  in  this  case, 
where  the  defendant  admitted  plaintiff's  title  as 
landlord  and  never  set  up  any  plea  of  lakhiraj  until 
years ^after  the  suit  was  brought,  when  a  second 
Ameen  was  deputed  to  the  spot  to  make  a  local  enquiry. 

Ck)OKOXOKBB  DOBBBE  V.  BTmBOPAKANT  BoT 

[18  W.  B.,  191 


OJSrUB  OF  TBjOOV— continued. 

40.  BESUMPTION  AND  ASSESSMENT 
— continued. 


410. 


'Alleged  lakhiraj 


iaiki*.— The  Full  Bench  decision— Par 5a^t  Charan 
Mookerjee  v.  Bajkrishna  Mookerjee,  B,  L,  B,,  Sup. 
Vol.,  162,  ruling  that  before  a  plaintiff  can  resume 
lakhiraj  lands  he  must  first  prove  that  he  has  col- 
lected m&l  rents,  and  defendant  need  not  first  prove 
his  lakhiraj  title — was  held  not  to  be  applicable  to 
the  present  case,  in  which  it  was  proved  the  plaintiff 
collected  mftl  rents  from  the  time  the  land  was 
capable  of  bearing  any.  Bambooitdttb  Chuokbb- 
BVTTY  e.  Bakessus  Aohabjbb    .      8  W.  B.»  454 

411 


Beng.  Begs,  XIX 

of  1793  and  XIV  of  1825— Evidence  of  exemption 
from  resumption.— Semble — ^The  exclusion  of  lands 
as  lakhiraj  from  the  decennial  and  permanent  settle- 
ments is  of  no  weight,  per  se,  as  evidence  of  exemp* 
tion  from  resumption  under  Begulation  XIX  of  1793. 
The  general  presumption  is  in  favour  of  the  liability 
to  assessment  of  land,  and  by  Bengal  Begulations 
XIX  of  179a  and  XIV  of  1826  the  onus  probandi 
lies  on  a  claimant  to  lakhiraj  to  establish  his  title  to 
exemption, — not  by  inf  ereiice,  but  by  positive  proof  of 
a  grant  to  hold  as  lakhiraj,  or  by  a  proprietary  right, 
prior  to  the  grant  of  the  Dewanny  (1 2th  August 
1765) ;  and  that  the  possession  was  bond  flde  taken 
under  it,  or  an  enjoyment  of  lands  as  sach*,  and 
descendible  to  heirs  at  or  since  that  time.  Dhbebaj 
Baja  Mahatab  Chund  Bahadoob  v.  Oovbbnmbvt 
ov  Bbi^gal  .4  Moore's  I.  A.,  466 

412. 


■— Suit  by  lakhiraj' 

dan — One  lakhirajdar  cannot  maintain  a  suit  for 
resumption  against  another,  and  force  the  defendant 
to  prove  his  title.  The  onus  is  on  the  plaintiff* 
Eabm  Ehak  v.  Saheba  Jan  .         .  7  W.  B,  862 


418. 


Invalid    lakhi' 


rqf. — The  Government,  when  acting  as  agent  of  a 
zamindar,  can  only  sue  to  resume  invalid  lakhiraj 
lands  under  100  bighas ;  the  onus  of  proof  of  its  being 
m&l  when  so  claimed  is  on  the  zamindar.  Bax 
LooHim  SiBCAB  V,  Dbnonath  Paul  2  W.  B.,  278 


414. 


Suit  for  asseBBinent— iS«t7 


by  zamindar  to  assess  lands  usurped  or  alienated  by 
lakhirajdar. — The  onus  in  a  case  in  which  the  plain- 
tiff is  an  ordinary  zamindar,  suing  to  assess  lands 
which  he  asserts  to  have  been  illegally  usurped  or 
alienated  by  a  dependent  lakhirajdar  subsequent  to 
the  permanent  settlement,  rests  on  the  plaintiff. 
Bbhabbb  Lall  Boy  r.  Kalbb  Dobs  Chundbb 

[8  W.  B,  461 


415. 


Suit  by  auction' 


purchaser  at  sale  for  arrears  of  revenue  to  assess 
rent  on  lakhiraj  lan^i — Limitation  Act,  1859,  s.  1, 
cl,  14, — In  a  suit  by  an  auction -purchaser  to  assess  rent 
on  land  claimed  as  valid  lakhiraj,  the  onus  is  on  the 
raiyat  to  prove  that  the  land  has  been  held  as  lakhiraj 
from  the  year  1790.  Sham  Lall  Ghobe  v, 
Sekundbb  Khav  .      8  W.  B»  182 


Fobbeb  v.  Mean  Jan 


8  W.  B,  68 


Hbbba  Monbb  Debiav.  Loeekath  MinrDUL 

[2  W.  B»  185 
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NOBO  LAL  EhAIT  V,  ADHBBBANBB   NA.BAIK  EOON- 
WABBB 6W.  B»,  191 


416. 


Lakhiraj  land 


—Beng,  Reg.  XLI  of  1795,  s.  JfO.— Where  certain 
land  apparently  lakhiraj  was  represented  In  villaji^o 
papers  as  part  of  mil  land,  and  included  within  the 
honndary  of  the  revenue-paying  mehal, — Seld,  on 
the  zamindar's  suit  for  assessment  of  the  land,  that 
the  onus  of  showing  that  the  case  is  within  s.  10, 
Beeulation  XLI  of  1795,  lay  on  the  zamindar.  The 
inclusion  of  the  land  in  the  boundary  is  not  conclusive 
evidence,  nor  is  it  bihdins:  when  the  boundary  has  not 
been  made  judicially.  The  landlord  proving  it*  to  be 
00,  the  plaintiff  claiming  rent-free  possession  would  be 
required  to  prove  his  rent-free  possession  (peaceably 
and  Dot  tainted  with  fraud)  for  sixty  years  before  he 
can  get  a  decree.  Mahabeeb  Pbbshad  v.  Ookbao 
SnroH lAgra»167 


417. 


Rent'free  land 


•^'Benares, — In  a  suit  for  rent  of  land  in  the  province 
of  Benares  which  was  rent-free  and  recorded  as  such 
at  the  revision  of  settlement  in  1810-41  and  1842, 
the  zamindar  must  show  that,  if  it  was  lakhiraj 
in  1197  Fasli,  there  has  been  a  legal  resumption  and 
assesdment  by  judicial  award :  or  if  m&l  in  1197  Fusli, 
he  must  prove  legal  resumption  and  actual  levy  of 
rents.  The  burden  of  proving  this  by  direct  and 
specific  evidence  lies  on  the  zamindar.  Motbb 
Lall  v.  Jaksi  Bot    ...      8  Agra»  864 


418. 


Suit  to  have 


certain  lands  declared  mdl, — Where  it  is  admitted 
that  the  defendants  hold  certain  Unds  within  the 
plaintiffs  zamindari,  some  at  least  of  which  are  rent- 
paying,  the  defendants,  if  desirous  of  proving  that 
any  of  these  lands  are  rent-free,  are  bound  to  give 
somej?Wfn4yaciV  evidence  of  the  fact,f before  they  can 
call  upon  the  plaintiff,  the  zamindar,  to  prove  that  the 
whole  or  any  part  of  the  lands  are  m&l.  Aebttb  Ah 
V.  Bhtba  Lal  JflA 

[I.  Xu  B.,  6  Calc,  686 : 7  O.  L.  R,  497 


419. 


Suit  for  rent-paying  land 


— Snit  htf  auction-purchaserfor  land  alleged  by  htm 
to  he  ffKfZ.— In  a  suit  by  an  auction-purchaser  for  the 
khas  possession  of  land  alleged  to  be  mftl  land  fraudu- 
lently alienated  by  the  former  zamindar  as  lakhiraj, 
the  burden  of  proving  that  it  is  mal  is'on  the  plaintiff. 
Akdbbwv.  Ltok  .        .       2Hay»863 

420.  -  Suit  for  land  alleged  to  be 

lakhiraj— Proo/  of  receipt  of  rent,-— In  a  suit  to 
recover  possession  of  land  within  plaintiff's  estate,  in 
which  defendant  sets  up  a  rent-free  title,  all  that 
plaintiff  is  required  to  show  is  that  either  he  or  his 
predecessor  had  received  rent  for  the  land  at  some 
time  subsequent  to  the  perpetual  settlement,  in  which 
case  the  onus  of  proving  title  falls  on  the  defendant. 
Bam  Nabain  Snran  Beg  r.  Bistoo  Thakoob 

[15  W.  B.»  S99 


421. 


Suit  for   possession   of 


resumed  lands — Application  for  and  refusal  of 


ONXJB  OF  VnOOV-— continued. 

.   40.  BESUMPTION  AND  ASSBSSMENT 

— continued, 

settlement. — Where,  in  a  suit  for  poasessioii  of  re- 
sumed lands,  the  plaintiff  contends  that  the  laws  un- 
der which  the  lauds  in  dispute  were  resumed  (Bengal 
Begulations  II  of  1819  and  III  of  1828)  contemplate 
assessment  and  not  ejectment,  the  plaintiff  must  prove 
that  he  had  formerly  applied  for  and  been  refuaed  a 
settlement  of  the  lands.    Abdool  Ouknt  n.  Cox- 

lOSSlOirBB  OT  THE  ScnTDBBBlTNB       .     2  W.  B.,  289 


422. 


Suit  for  land  as  lakhirid— 


Dispute  as  to  land  being  mdl  or  lakhiraj. — In  a 
suit  in  which  plaintiff  claimed  four  plots  of  land  as 
belonging  to  his  patni,  and  def endsjit  alleged  that 
they  formed  part  of  the  resumed  land  of  a  jote  for 
which  he  had  obtained  a  decree  in  a  resumption  smt» 
and  of  which  he  had  ever  since  been  in  possession,  the 
parties  went  to  trial  on  the  issue  whether  the  land 
was  mal  as  beyond  the  limits  of  the  decree,  or  lakhi- 
raj as  included  in  the  chittahs,  according  to  which 
possession  was  given  to  the  defendant  in  execution. 
On  a  consideration  of  what  the  latter  had  recdved 
under  the  decree,  the  first  Court  held  that  he  was  not 
entitled  to  retain  the  disputed  land.  The  Appellate 
Court  did  not  look  beyond  the  plaintiff's  chittahs. 
Held  that  the  ciroumstances  justified  the  first  Court 
in  deviating  somewhat  from  the  usual  rule  of  law  as  re- 
gards the  onus  probandi,  and  that  the  course  taken  by 
it  was  most  consonant  with  justice.  Dossbb  v.  Bax 
KiDHBB  KOONDOO  15  W.  B.,  188* 


428. 


Suit  to  declare  land  liable  to 


assessment-T-^fft^  ^or  ejectment  by  purchaser  at 
sale  for  arrears  of  revenue  on  the  ground  that  land 
is  mdl— Homestead  land, — The  purchaser  of  an 
estate  at  a  sale  for  arrears  of  revenue,  after  with- 
drawing a  suit  for  arrears  of  rent,  sued  to  ejectthe 
defendant  from  a  piece  of  land  on  which  his  home- 
stead was,  1.0.,  to  declare  the  land  liable  to  assess- 
ment and  to  obtain  khas  possession.  Meld  that  the 
onus  lay  with  the  plaintiff  to  prove  that  the  land  was 
m&l,  and  that  he  and  his  predecessors  had  received 
rent  for  it.  Bissakbhitb  Banbbjbb  v.  Eotlash 
Cku5dbbBo8b  28W.  B.,88& 


424. 


Suit   for  declaration  of 


lakhiraj  title --Possession,  Froof  of— Title,  Proof 
of. — Where  a  plaintiff  comes  into  Court  to  prove  a 
lakhiraj  title,  no  proof  of  possession  for  years  (unless 
it  be  carried  beyond  1790)  as  apparent  lakhiraj  can 
excuse  him  from  proving  his  title.  Bax  jBBBUir 
CHiroEBBBUTTr  v.  Pebshad  Shab  7W.B»468 


426. 


Suit    for  possession   of 


lakhiraj  land— Beng.  Beg.  XIX  of  1793,  s.  10. 
— Suit  to  recover  possession  of  land  from  which  the 
plaintiff  had  been  ousted  by  the  defendant  under 
s.  10,  Begulation  XIX  of  1793,  on  the  ground  that  it 
was  an  invalid  lakhiraj  created  after  Ist  December 
1790.  Held  ih&t  the  umindar,  having  no  right  t<h 
oust  the  lakhirajdar,  unless  the  lakhiraj  was  qreated 
after  1st  December  17d0,  must  prove  that  the  lakhi- 
raj was  created  subsequently  to  that  date,  and  that 
it  was  not  for  the  Iskhirajdar   to  prove  that  the- 
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lakhirsj  wu  created  prior  to  that  date.    MuN  Mo- 

HXITEB  DOSSEE  v,  JOTEISBBK  MOOEBBJBE 

[W.B.,F.B.,174 

PfiBM  Shbwttk  Doss  r.  Ishbeb  Pbbshad 

[2  W.  B.,  808 

TABBBirBEFBBSA.D  GhOSB  v.  KALLBECHTTBN  OhOSB 

[Marsh.,  816  :  2  Hay,  80 

426. ■  Purchaser  at 

Bale  in  execution  of  a  decree. — The  onue  of  prov- 
ing that  a  tenure  is  lakhiraj  is  not  obviated  by  the 
circumstance  that  the  person  alleging  that  it  is^brought 
the  tennre  as  lakhiraj  at  a  sale  in  execution  of  a  decree. 

liAXLA  ShBEBLAU  V.  GH0LA.1C  KUBBBB 

[Marsh.,  Ci66 :  2  Hay,  28 

427. Validity  of 

lakhiraj  tenure. — In  a  snit  to  recover  the  possession 
land  from  which  the  plaintiif  claiming  to  be  a  lakhi- 
raj dar  has  been  forcibly  evicted  by  the  land-holder, 
the  plaintiff  is  not  entitled  to  a  decree  for  possession 
unless  he  can  show  a  primd  fade  case  of  lakhiraj 
tenure.  Semble — If  he  show  such  primd  facie  case, 
the  Court  will  give  a  decree  for  possesion,  and  leave 
the  zamindar  to  dispute  the  existence  or  validity  of 
the  alleged  lakhiraj   tenure  in  a  resumption  suit. 

SBEBNATH  LaLL  r.  JUKVBTJOY  MULIICE 

(Marsh.,  650 :  2  Hay,  648 

428. Lonj  postestion 

of  purchaser. — In  a  suit  to  recover  possession  of  lands 
which  plaintiffs  alleged  to  be  lakhiraj,  and  of  which 
they  had  been  dispossessed  by  /the  defendants  (zamin- 
dars), — Held  that,  as  plaintiffs  had  purchased  the  lands 
as  lakhiraj,  and  had  been  admittecUy  in  possession  of 
them  as  such  for  a  very  long  time,  it  was  for  the 
zamindar,  who  pleaded  a  right  to  oust  them  summarily 
under  s  10,  Bengal  Begulation  XIX  of  1793,  to  prove 
that  the  lakhiraj  title  was  invalid  as  having  been 
created  subsequent  to  1790.  Munsabah  Doss  Ettb- 
MOKAB  V.  Qbidhabbe  Kah  Doss    .  10  W.  R,  278 


429. 


Proof  of  coll ec 


Hon  of  rents, — In  a  suit  for  possession  of  alleged 
lakhiraj  land,  if  the  alleged  lakhirajdar  provesipoeses- 
sion  as  purchaser  of  the  alleged  lakhiraj  land,  the  Court 
ought  not  to  put  upon  him  the  burden  of  provingja 
title ;  but  if  the  zamindar  wishes  that  point  to  be  tried 
in  this  or  another  suit,  he  must  accept  the  onus  of 
proving  that  the  lakhiraj  is  held  on  an  invalid  title, 
by  proving  that  he  collected  mU  rents  from  the  land, 
and  that  he  is  not.  barred  by  limitation.  Qossaik 
Sheo  Sithatb  Gbbb  t.  Mamadeo  Sithate 

[6  W.  B.,  294 


480. 


Proofs  of  pre- 


vious  possession  renifree, — In  a  suit  to  recover  pos- 
session of  lakhiraj  land  on  the  allegation  that  the 
plaintiff  has  been  wrongfully  evicted,  the  plaintiff  is 
entitled  to  succeed  if  he  proves  that  he  previously  held 
possession  of  the  land  as  lakhiraj.  Jotkishbit  Moo- 
XBBjBE  r.  Peabbe  Mohuk  Dittt     .   8  W.  "EL,  180 

48L  1 •  Suit  by  raiyat 


mfter  dispossession  for  invalid  lakhiraj  land, — A 
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zamindar  obtained  a  decree  against  a  raiyat  for  assess- 
ment, on  the  ground  that  the  raiyat  held  under  an  in- 
valid lakhiiaj,  but  instead  of  assessing  turned  the  raiyat 
out  of  possession.  Held  that  a  suit  by  the  raiyat  for 
recovery  of  the  land  on  the  ground  of  anterior  posses- 
sion was  not  sustainable,  and  the  ndyat  must  prove 
his  title  as  against  the  zamindar  ;  his  anterior  posses- 
sion under  the  invalid  lakhiraj,  the  decision  as  to 
which  he  did  not  sue  to  set  aside  within  the  proper 
time,  being  the  possession  of  a  mere  trespasser,  and 
not  that  of  an  occupant  raiyat.  WooMA  SooNDirBBE 
Thaeoobanee  v.  Kishobbe  Mobttn  Banbbjee 

[8  W.  B.,  288 


482. 


Suit     for    declaration   of 


land  as  leJihirai^Decree  for  rent,  Evidence  of. 
— Where  plaintiffs  sued  for  declaration  that  certain 
lauds  were  lakhiraj,  on  the  ground  that  defendant  had 
obtained  a  decree  in  the  Collector's  Court  against  them 
for  rent, — Seld  that  the  onus  lay  upon  the  pluntiffs 
to  show  that  they  were  holding  the  land  as  true 
lakhiraj,  and  that  the  Collector's  decree  was  wrong. 

HVBENDUB  KiSHOBB  V.  EedABKATH  MITTBB 

[10  W.  B,,  18a 


488. 


In    a    suit    for 


confirmation  of  possession  and  declaration  of  lakhiraj 
right  against  purchasers  at  a  sale  for  arrears  of 
Government  revenue,  it  is  necessary  for  the  plaintiff 
to  prove  affirmatively  that  the  land  has  been  held  rent- 
free  from  the  time  of  the  permanent  settlement.  Bah 
Chubh  I  ALL  V.  Hatbb  Mahtooit   .  18  W.  B.,  247 


484. 


Proof  of  posses- 


sion for  tfoelve  years. — In  order  to  lands  being  re- 
leased from  the  assessment  of  Government  revenue, 
they  must  be  shown  to  be  lakhiraj  lands  which  were  in 
existence  at  the  time  of  the  perpetual  settlement ;  it 
is  not  sufficient  to  prove  lakhiraj  possession  for  twelve 
years.  EsHAK  Chundeb  Shaha  v.  Hatimoozzuicae 
Ehondkub  .  .  18  W.  B.,  884 


485. 


Suit  for  confirmation   of 


possession  of  lakhiraj— Proo/  of  title, — In  a 
suit  for  confirmation  of  possession  of  moknrari  and 
lakhiraj  land  for  a  declaration  that  the  plaintiff  has  a 
lakhiraj  and  mokurari  title,  the  onus  is  on  him. 
HVBBB  NABAIN  BOT  v.  DOOBGA    CflVBN   Dbghoobia 

[17  W.  B.,  449^ 

See  Ehelatchtkdeb  Ghosb  v,  Poobno  Chitndeb 
Boy 2W.  B.,26& 


488. 


Evidence  of  land  being 


lakhiraj— iVoif«<;^toii  of  rent-free  «aj»arf.— The  pro- 
duction of  a  lakhiraj  sanad  is  not  necessary  to  prove 
that  land  is  held  rent-free.  The  fact  may  be  legally 
established  by  long  and  uninterruptod  possession  with* 
out  payment  of  rent,  raising  the  presumption  that  the 
land  had  been  held  rent-free  from  the  decennial 
settlement.  Dhuhput  Sihoh  r.  Bvbsomotbb  Chow* 
dhbaut 10  W.  B.,  481 


487. 


Suit  for  'rent. 


— ^If  no  rent  has  ever  been  paid  for  land,  this  is  primd 
faeie  strong  proof  of  a  </«  facto  ezemptun  protected 
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by  limitation.  The  party  claiming  the  rent  must 
satisfy  the  Conrt  that  the  remedy  is  not  affected  by 
lapse  of  time,  and  that  the  land  was  held  for  aome 
lerrice  dae  and  rendered  to  the  zamindar,  or  otherwise 
by  the  zamindar*s  permission.  If  the  holding  were 
merely  permissive,  it  conld  not  prejndice  the  zanun- 
-dar's  right.    Ali  Bux  v.  Roof  Eoobb 

[2  ISr.  W^  106 


488. 


41.  SALE  OP  GOODS. 


Sale  of  goodB  by  sample— 


Proof  of  ineqi^ality  of  sample>^ln  a  sale  of  goods 
by  sample,  the  onns  is  on  the  party  alleging  that  the 
goods  are  not  eqnal  to  sample.    IsHBSA  Yabv  Hi££8 

OOUFANT  V,  ABDOOL  EUBBBBK 

[Bourke,  O.  C.»  276 
42.  SALE  FOB  ABBEABS  OF  BEVENUE. 


489. 


Suit  by  purobaaer— JiMHun- 


hrancet — Title — Poasetsion. — ^In  a  snit  by  an  auc- 
tion-purchaser of  a  permanently-settled  estate  to  re- 
cover certain  julku'rs,  of  which  the  defendants  had 
l>een  admittedly  in  possession  for  nearly  fifty  years, 
-and  which  they  claimed  as  incidents  to  a  tenure  which 
.  eodsted  before  the  date  of  the  permanent  settlement, 
it  was  held  that  the  onus  was  on  the  plaintiff  to  prove 
his  title  affirmatively.  Fobbbs  v.  Mbbb  Mahovbb 
HoBSEiK  12  B.  li.  B.,  F.  C,  210 :  20  W.  B.,  44 


vLnL\J* 


Suit  for  renis 


and  profits  of  uncultivated  land  brought  into  culti- 
vation,—Suit  by  purchaser  of  a  mootah  at  a  sale  for 
arrears  of  revenue  for  the  rents  and  profits  of  a  hamlet, 
•consisting  of  lands  which,  when  uncultivated,  were 
given  by  the  then  zamindar  to  the  defendant  (respon- 
dent). The  plaintiff  alleged  that  the  lands  were  in- 
cluded in  the  assets  upon  which  the  permanent  assess- 
ment was  fixed,  but  being  unable  to  prove  his  allega- 
tion, his  snit  was  dismissed.  Vbnoata  Niladbt 
:Bow  v.  Vittohavot  Vbnoatabftty  Baj 

[6  W.  B.,  P.  C  80 


44L Inoutnbranee— ^c^     XI    of 

1859,  s.  54. — Where  the  surrounding  circumstances 
-suggest  the  creation  of  a  bond  fide  incumbrance  exe- 
cuted in  contemplation  of  an  impending  sale  for 
arrears  of  revenue  which  would  be  protected  by  s.  54 
^f  Act  XI  of  1859,  it  is  for  the  party  setting  up  such 
incumbrance  to  establish  its    bond  fide  character. 

MONOHUS  MOOKBBJBB  V,  JOTXIBHBK  MOOKBBJEB 

[6  W.  B.,  1 

442. Claim  to  protection  from 

ejeotment  by  auotio]i-purchaser~2(c^  XI  of 
1869,  9,  57. — Where  a  raiyat  claims  protection  from 
ejectment  by  an  auction-purchaser  under  the  proviso 
to  s.  87»  Act  XI  of  1859,  the  onus  is  on  the  raiyat 
to  prove  the  character  of  his  holding.  Bokitk  Lo£L 
V.  PuDHtuN  SnraH      .  W.  B.,  1864,  Aot  X,  129 

443. Bevenue  aale  law— ^c«  XI 

4>fl869,  #.  S7 -^  Purchaser  of  estate  sold  at  auction, 
iiffhts  of — The  onus  of  proving  that  under»t«iures 


OTSTUB  OF  'PROOT—eoniinued. 

42.  SALE  FOB  ABBEABS  OF  BEVJBNTJS 

—eonoluded, 

in  a  talukh  sold  at  a  revenue  sale  under  Act  XI  of  1859 
fall  under  any  of  the  exceptions  to  s.  37  of  that 
Act  is  on  the  person  alleging  the  under-tenures  to  be 
within  such  exceptions.  Bash  Bbhabi  Bobit  v. 
Haba  Mobi  Dbbya  I,  Ii.  B.,  16  Calo.,  565 


444. 


Act  XI  of  1859, 


s.  3j^--j^cumbranee,  Annulment  of— Purden  of  proof 
— Tenure  ^^^^  since  permanent  settlement. — In  a 
suit  for  ej^^i^^^t  ^y  &  purchaser  at  a  revenue  sale, 
the  defence  ^^  ^^^  ^b®  defendants  held  the  land  as  a 
subordinate  talukh,  which  had  been  in  existence  and  in 
their  possession  and  that  of  their  predecessors  since  the 
time  of  the  permanent  settlement.  It  was  found  aa  a 
^ct  that  the  tenure  was  in  existence  in  the  year 
1798-99.  The  pluntifTs  suit  was  dismissed,  and  he 
now  contended  that  the  facts  found  could  not  protect 
the  tenure  in  the  absence  of  proof  that  the  tenure  was 
in  existence  at  the  date  of  the  permanent  settlement. 
Seld  that,  although  in  the  first  instance  the  burden 
of  proof  is  uponthe  defendants,  the  fact  that  defen- 
dants were  in  possession  for  such  a  length  of  time 
was  sufficient  to  discharge  the  onus  and  establish  that 
the  tenure  was  protected.  That  in  a  case  like  this  no 
hard-and-fast  rule  can  be  laid  down  as  to  when  the 
burden  of  proof  shifts  from  one  side  to  the  other,  and 
that  each  case  must  be  governed  by  its  meiita. 
NirrAKUKD  Boy  d,  Bakshi  Chanpba  Bhtjnjak 

[8  C.  W.  W.,  841 

48.  SALE  FOB  ABBEABS  OF  BENT. 


445. 


Eljectment,  BuittoT—Atfoid' 


ance  of  uiuler'tenure  —  Incumbrance  —  Peng.  Act 
VIII  of  1869,  ss.  59,  60,  66.— In  a  suit  by  the 
purchaser  of  an  under-tenure.  under  ss.  59  and  60  of 
the  Bent  Act  (Bengal  Act  VIII  of  1869),  to  obtain 
possession  of  lands  held  by  the  defendant,  on  the 
ground  that  the  holdings  are  incumbrances  which  have 
accrued  thereon  by  an  authorized  act  of  the  previous 
holder  of  the  under-tenure,  it  lies  upon  the  plaintiff  to 
show  that  the  defendant's  holdings  are  such  incum- 
brances as  the  plaintiff  is  entitled  to  avoid  under 
s.  66  of  the  Bent  Act.  Gobind  Nath  Shaha  Chow- 
HTTBi  V  Bbelt  .        •        .      I,  Xu  B.9 18  Cala,  1 


446. 


Suit  to  set  aside  patnl  sale 


— Irregularity — Non-service  of  notice  --  Proof  of 
service — Evidence  Act,  s,  106,  -In  a  suit  against  a 
zamindar  to  set  aside  the  sale  of  a  patni  tenure  under 
Begulation  VIII  of  1819  on  the  ground  of  non-service 
of  notice,  the  onus  of  proving  service  lies  on  the 
defendant  according  to  the  spirit  of  s.  106  of  the 
Evidence  Act.  DoosaA  Chitbk  Subua  Chowdhbt 
V,  Najihooddbbn       .        .         .21 W,  B.»  897 

44.  SALE  IN  EXECUTION  OF  DECBEE. 


447. 


Suit  to  Bet  aside  sale— /rre- 


gularity. — When  a  judgment-debtor  sues  to  set  aside  ' 
a  sale  in  execution  of  a  decree  on   the  ground  of 
irregularity,  the  onus  of  proving  the  irregularity  is  on 
him.    NuTUSA  V.  Mahoxbd  Akbab  Gazbk 

[3  W.  B..  74 
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OTSrUS  OP  PROOF— coji^tiHwrf. 

44.  SALE  IN  EXECUTION  OF  DECBEE 

— continued, 

MOHBSH  Nabain  SnraH  «.  EiSHXAinTND  Missbb 
Pff arsh,,  692  : 2  Ind.  Jur.,  0. 8.,  1 
5  W.  B.,  P.  C,  7  :  9  Moore's  L  A.,  824 

448. Fraud,    Proof 

of  ^Irregularity, — In  a  suit  to  set  aside  an  execu- 
tion sale  on  the  ground  of  fraud,  the  onus  prohandi 
rests  on  the  plaintiff  to  prove  his  allegation  ;  mere 
irregularity  in  the  issue  of  processes  will  not  of  itself 
I>roye  fraud,  even  where  the  auction-bids  were  so 
small  as  to  excite  suspicion.  Eubbbbttn  v,  Supee- 
Hmr 24W.IL»888 


449. 


Proof  of  irre' 


gularity — Non-affixing  of  notices  previous  to  sale. 
— Several  years  after  the  purchase  by  the  defendant 
of  immoveable  property  at  a  sale  in  execution  of  a 
decree,  the  judgment-debtor  sued  this  purchaser  for 
the  lands  on  tbe  ground,  amongst  others,  that  the 
notices  required  by  Bengal  Regulation  XX  of  1795, 
8. 12,  had  not  been  affixed  previous  to  the  sale.  SeJd 
that  the  onus  of  proving  the  default  in  affixing  the 
notices  lay  upon  the  plaintiff,  the  judgment<debtor. 
MOHESH  Nabaitj  Sino-h  V,  EiSHKANUim  Missbb 

CBCarah.,  692 : 2  Ind.  Jur.,  O.  a,  1 
5  W.B.,  P.  C,  7  :  9  Moore's  !•  A.,  824 


450. 


Allegation    of 


fraud — Knowledge  of  fraud, — In  a  suit  to  set  aside 
a  sale  in  execution  of  decree  on  the  ground  of  fraud, 
where  the  plaintiff  alleges  the  fraud  only  came  to  his 
knowledge  at  a  certain  time, — Held  that  the  burden 
of  proving  such  knowledge  on  the  part  of  the  plain- 
tiffs, prior  to  the  time  stated  by  them,  lay  on  the 
defendants.    Natha  SiiraH  v.  Jodha  Singh 

[I.  li.  B.,  6  AIL,  406 

46L Bon4   fldes,^ 

In  execution  of  a  decree,  the  judgment-debtor's  right 
title,  and  interest  in  a  certain  property  were  attadicd 
The  plaintiff  thereupon  preferred  a  claim  under  con- 
veyances from  the  judgment-debtor  ;  but  it  was 
rejected,  and  the  property  was  sold.  The  judgment - 
creditor  purchased  the  same  at  the  auction  and  sold  it 
to  the  defendant,  who  ousted  the  plaintiff,  who  there- 
upon sued  to  recover  possession  under  his  conveyance. 
Seld  that  the  onus  was  not  entirely  on  the  plaintiff  to 
prove  the  bond  fides  of  the  sale,  but  that  the  evidence 
adduced  by  the  defendant  should  be  examined  also. 
Dbbi  v.  Madan  Mohan  Singh 

[2  B.  li.  'EL,  A.  C,  326 


462. 


Purchase  by 


granddavghter from  grandmother — Stranger  pur- 
chasing bond  fide— Proof  of  bond  fides. — When  a 
granddaughter  purchases  from  a  grandmother,  and 
attempts  to  oust  a  stranger  who  purchased  bond  fide 
and  without  notice,  full  and  satisfactory  proof  of  the 
bond  fides  of  the  transaetion  is  necessary,  even  though 
no  motive  for  fraud  is  proved.    Imdad  Hossetn  v. 

AUBOONNISSA.     DABBB   DlTTT  MlSSBB  r.  AliEOON- 

»issA W.  B.,  P.  B.,77 


468. 


Proof  of  want 


of  bond  fides — Suspicion, — In  a  suit  to  have  a  pur- 
chase  made  at  an  execution  sale  set  aside  on  the  ground 


OTSraS  OP  TnOOV^eoHtinued. 

44.  SALE  IN  EXECUTION  OF  DECEEB 

— concluded, 

that  it  was  not  bond  fide,  but  collusive,  the  burden  ofi 
proof  is  upon  the  plaintiff,  and  it  is  not  sufficient  for 
him  only  to  show  circumstances  which  create  a  suspicion 
of  the  bond  fides  of  the  transaction.  But  in  a  suit  for 
possession  of  land  and  for  a  declaration  of  plaintiff's 
title  by  virtue  of  purchase,-il;  is  not  sufficient  for  him 
to  produce  a  deed  executed  by  a  judgment-debtor  : 
the  plaintiff  must  free  his  case  of  stich  suspicions  as 
may  arise  from  his  own  position  with  reference  to  the 
vendor,  and  from  any  such  circumstance  as  the  impro* 
bability  of  such  a  purchase  having  been  made.  BooP 
Bah  Dasb  v,  Sabbbbam  Nath  Eubuokfb 

[23W.B.,14I 

See  QoLuczNATH  Ghosb  v.  Sbeenath  Bosb 

[24  W.  B.,  209 


454. 


Suit  for    con- 


firmatton  of  sale— Suit  to  set  aside  order  cancelling^ 
sale^Sale  for  inadequate  price.  Allegation  of— 
Material  irregularity.  Proof  of, —In  a  suit  for  con- 
firmation of  a  sale  held  in  execution  of  a  decree  by  the 
Collector  under  s.  320,  Civil  Procedure  Code,  and  to- 
set  aside  an  order  by  the  Collector  cancelling  the  sale, 
where  it  is  pleaded  in  defence  that  the  property  was 
sold  for  an  inadequate  price,  it  lies  on  the  defendant  to 
show  that  there  has  been  a  material  irregularity  in- 
publishing  or  conducting  the  sale.  Bandi  Bdbi  v, 
Kamca     ....    LKB.,  9  AlL,60a 


46.  SEBVICE  OP  SUMMONS. 


466. 


Application  to  set   aside 

ex-parte  decree— Proof  of  service  of  summons,— 
Where  a  judgment-debtor  applies  to  set  aside  an 
ex'parte  judgment  on  the  ground  that  there  was  no- 
effectual  service  of  summons  upon  him,  ho  should  be 
called  upon  to  give  -lis  evidence  or  to  make  out  a 
primd  facte  case.  Ehudeebxtn  Laia  «.  Chuttbb 
DHABBB  Lam  .        .        .  21 W.  B.,  242^ 

Jhutoo  Kobb  V,  LiriiTA  Kobb  ,  22  W.  B.,  428 


456. 


46.  TBUST,  BEVOCATION  OP. 

Beliglous    endo'^  men 


Proof  of  revocation— Limitation,— In  1813  certain 
lands  were  dedicated  by  deed  to  the  religious  service 
of  an  idol,  and  in  1820  that  dedication  was  confirmed 
in  a  partition-deed.  The  plaintiff  sued  to  set  aside 
alienations  of  the  property  and  to  have  the  trusts  of 
the  dedication-deeds  declared.  The  holders  of  the 
property  alleged  that  a  subsequent  partition-deed  had 
been  executed  in  1845,  and  that  the  dealings  of  the 
family  had  shown  an  intention  to  revoke  the  trusts. 
Seld  that  it  lay  upon  the  holders  to  prove  the  re- 
vocation of  the  trusts,  and  that,  on  failure  to  do  so^ 
they  could  not  set  up  the  law  of  Hmitation  in  answer 

to  the   plaintiff's  suit.      JuOGTn?MOBBBNEE   Dossbb 

r.  Sokhbeuonbb  Dossbb 

[10  B.  Ii.  B.,  19 :  17  W.  B.,  41 
14  Moore's  L  A.,  28a 
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47.  VALUATION  OF  SUIT. 


457. 


Assertion   by  defendant 


that  suit  is  overvalued. — When  the  defendant 
aaserts  that  a  suit  is  overvalued,  the  onus  of  proving 
the  truth  of  his  assertion  lies  on  him.  UuA  Sankab 
Bor  Chowdhby  v.  Mansub  Ali  Khan 

[5'B.  Ii.  B.,  Ap.,  6 :  18  W.  B.,  827 


48.  WITNESS. 

458. Befosal  to  come  into  Court 

as  witneBB —Presumption. — In  a  suit  to  recover 
possession  of  land  claimed  by  virtue  of  a  sanad  from 
a  rajah,  in  which  plaintiff  gave  primd  facie  evidence 
o{  the  authenticity  of  the  sanad  and  subpoenaed 
the  rajah  to  prove  it,  it  was  held  that  the  lower  Court 
did  very  right  in  considering  the  plaintiff's  testimony 
to  be  strengthened  by  defendant's  (rajah's)  refusal  to 
come  into  Court  with  his  own  stor]§;  and  that  the 
onus  lay  on  the  rajah  to  rebut  the  plaintiff's  evidence, 
or  to  prove  minority  or  other  personal  disqualification. 
Badha  Eisto  Sma  Dbo  o.  GvDADmm  Banbbjbb 

[8W.B^458 


49.  WRONGFUL  CONVERSION. 
459,  Suit  for  wrongful  oonver- 


sion  of  timber — Failure  to  prove  actual  or 
constructive  posseseion.^ln.  a  suit  under  the  Civil 
Procedure  Code,  in  which  the  plaintiffs  allege  that 
the  defendants  wrongfully  and  forcibly  took  away 
'and  were  detaining  timber  which  had  been  in  the 
plaintiffs'  constructive  possession,  and  to  which  they 
are  entitled,  and  the  relief  asked  for  is  the  restitution 
of  the  timber  with  costs  of  suit,  if  it  be  proved  that 
the  defendants  had  forcibly  and  wrongfully  taken 
property  in  the  plaintiffs'  actual  or  conrtractive  pos- 
session, it  would  then  bo  for  the  defendants  to  show 
that  they  were  entitled  to  the  timber.  In  the  present 
case,  the  plaintifGs  having  failed  to  show  their  posses- 
sion of  the  timber  or  the  forcible  or  wrongful  dis- 
possession or  conversion  of  the  goods,  and  the  defen- 
dants having  made  good  their  title  to  the  timber, — 
Seld  that  the  judgment  should  have  been  for  the 
defendants.    Skadpbn  v,  Todd,  Fdtdlat  &  Co. 

[7  W.  B.,  286 


460. 


50.  MISCBLLANEOUS  CASES. 


Suit  by  purchaser  of  tora 


garas  huk — Evidence  of  alienability.— Suit  by 
the  purchaser  of  a  certain  annual  payment  by  Gov- 
ernment, called  tora  garas  huk,  sold  in  satisfaction  of 
a  decree.  Seld  that  the  onus  was  on  the  Govern- 
ment to  prove  that  there  was  something  in  the  nature 
of  this  payment  which  made  it  incapable  of  aliena- 
tinn,  and  that  the  Government  had  failed  to  give 
such  proof.    SHincBHoo  La£L  Gibdhvb  Lais  t>. 

COILBOTOB  07  SUSAT 

[4  W.  B.,  P.  C,  66 :  8  Moore's  I.  A.,  1 


461. 


Suit  for  closing  new  road 


and  opening  old  one —Title— Trespass.— lu  a 
suit  for  closing  a  new  road  opened  by  the  defendants 


ONUS  OF  FB,OOV--continued. 

50.  MISCELLANEOUS  CASES -coniinued, 

through  the  land  of  the  plaintiff,  and  for  opening  an 
old  road  which  had  been  closed  by  the  defendanta;, — 
Seld  that  the  only  question  which  can  be  tried  in 
the  suit  is,  whether  the  defendants  have  tretpaased 
on  the  ]and  of  the  plaintiff  by  opening  a  road.  The 
onus  b  upon  the  plaintiff  to  prove  that  the  land 
belongs  to  him.  HiRA  Chakd  Baihsbjbb  v.  Shajca 
Ceabak  Ceattbbjbb 

[8  B.  Ii.  R,  A.  C,  861 :  12  W.  IL,  876 

462. Admission  of  assets    by 

heir  of  deceased  Judgment-debtor— Proof  of 
extent  of  property. — When  an  heir  of  a  deceased 
judgment-debtor  admits  possession  of  some  of  tiie 
tatter's  property,  the  onus  is  on  the  heir,  and  not  on 
the  decree-holder,  to  prove  the  extent  of  that  pro- 
perty.    KATITNaiNEE    DBBBA    V.    QjJQTJV    ChUNDBK 

Bhoot  .     2  W.  R.,  Mis.,  41 

468,  Suit  for  share  of  income- 
tax — Manager,  Possession  as. — Suit  for  share  of 
income-tax  by  a  co-sharer  who,  the  lower  Court 
found,  was  the  defendant's  manager.  Seld  that  the 
mere  production  of  a  deed  showing  that  the  defendant 
had  in  it  nominated  other  persons  to  collect  the  rents 
of  her  share,  without  proof  of  cessation  of  possesBion, 
did  not  shift  the  onus  from  the  plaintiff  of  proving 
that  he  had  ceased  to  hold  possession  of  the  defen- 
dant's share  as  her  manager,  or  that  the  defendant, 
and  not  the  plaintiff,  had  actusJly  collected  the  rents. 

BAMNATH  Gh03B  r.  AlCBIT  HOTBB  D08SEB 

[6  W.  B.,  168 


464. 


Suit  for  disturbance  of 


kaai  in  his  office— Proo/  of  legality  of  his 
appointment  as  kazi. — Where  it  was  shown  that  the 
plaintiffs  had  acted  as  kazi  of  Bombay  for  more  than 
twenty  years,  it  was  held,  in  an  action  against  the 
defendant  for  disturbing  the  plaintiff  in  his  office  and 
thereby  depriving  him  of  his  fees,  that  the  onus  was 
on  the  defendant  to  show  that  the  plaintiff  had  beeu 
illegally  appointed ;  and  on  the  defendant  failing  to 
show  that,  that  the  plaintiff  was  entitled  to  succeed. 

MUHAHMAD  TVBSTTB  r.  SATAD  AhHBD 

[1  Bom.,  Ap.,  10 


466. 


Suit  for  share   of  joint 


property  under  flamily  arrangement — Proof 
of  cause  of  action. — A  plaintiff  suing  for  a  share  of 
joint  property  which  she  claimed  under  a  family 
arrangement  said  to  have  been  reduced  to  writing  ss 
an  ikramamah,  and  upon  the  happening  of  the 
necessary  conditions,  it  was  held  tliat  the  rules  with 
regard  to  the  onus  of  proof  which  are  applicable  to  a 
suit  for  a  share  of  joint  family  property  were  not 
directly  applicable,  and  the  plaintiff  was  hound  to 
give  some  primd  facie  proof  of  her  cause  of  action. 
Raic  CHinrsBB  Mittbb  9.  Eistoo  Eauivbb  Dobsbb 

[10  W.  R,  194 


466. 


Suit  for   share   of  serait 


land  under  ticca  pottah  granted  by  00- 
sharers  ^Effect  of  decision  without  jurisdiction* 
— Where,  under  a  ticca  pottah  granted  to  him  by 
several  shareholders,  plaintiff  claimed  the  share  of 
rent  said  to  be  due  to  him  by  the  defendant  (another 
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to,  MISCELLANEOUS  CASlSS--eoneluded. 

shareholder)  in  respect  of  th«  occupation  of  a  certain 
quantity  of  the  zerait  land  which  constituted  the 
holing  of  the  combined  shareholders,  and  the  defen- 
dant objected  that  the  plaintiiFs  share  was  less  than 
what  he  stated  it  to  he,— Held  that  the  burden  of 
proving  the  extent  of  his  share  lay  on  the  plaintiif. 
In  such  a  case  even  a  raiyat  resisting  the  claim  of  a 
shareholder  to  rent  would  be  entitled,  if  he  had  good 
reason  to  do  so,  to  make  the  plaintiif  prove  the 
amount  of  his  share ;  and  the  only  onus  on  an  inter- 
venor  would  be  to  prove  bond  fide  possession.^  A 
decision  set  aside  by  a  superior  Court  as  made  with- 
<mt  jurisdiction  cannot  have  any  probative  force 
whatever  between  the  parties.    SooKBA.]i  Mibseb 


V, 


Cbowdy 


18  W.  Bo  865 


OPINIONS  OF  JUDGES. 

.^ Memoranda  of — 

See     JirDaMBST— CiTiL     Cabbs-What 

AHOTTBTB  TO. 

[B.  I*.  B.,  Sup.  VoL,  774 
OFIITM. 

Illegal  poBsession  of— 

See  AOT  XIII  ov  1867,  B.  20. 

[8  B.  Ii.  B.,  Ap.,  7 

Illegal  sale  of — 


See  AoT  XXI  ov  1856,  s.  88. 

[W  W.  B.,  Or.,  68 

L  Bom.  Beg.  XXT  of  1827,  8.  4 

— Keepina  smuggled  opium — Sentence  on  con- 
rte^tan.— where  more  thui  one  person  is  convicted 
under  s.  4,  Regulation  XXI  of  1827  (Bombay),  of 
keeping  imaggled  opium,  each  of  the  convicts  is 
liable  to  the  whole  penalty  therein  imposed,  «ts., 
the  forfeiture  of  double  the  value  of  the  opium  and 
double  the  amount  of  the  duty  leviable  thereon. 
Bbo.  v.  Vakhatohand        .  1  Bom.y  60 

But  this  was  overruled  by  the  following  case, 
which  approved  of  the  case  of  Beg.  v.  Bajgur  Venee^ 
gur,  3  Moore's  Foux,  Rep,,  67S,  and  held  that,  where 
several  persons  knowingly  harbour,  keep,  or  conceal 
a  parcel  of  smuggled  opium,  one  penalty  of  double 
the  value  of  such  opium  and  of  double  the  amount  of 
duty  leviable  upon  it  only  is  recoverable  under 
Be^olation  XXI  of  1827,  s.  4.  Bbo.  v.  Showdab 
Ghbkab 7  Bom.»  Cr.»  88 

a  Act   XXT  of  1866,  s.    63— 

Possession  hy  servant. — Where  opium  was  fiound  in 
the  possession  of  a  person  who  was  a  servant  of  the 
accused,  and  who  alleged  that  he  obtained  it  from  the 
wife  of  the  accused,  and  that  the  wife  had  purchased 
it  from  an  opiam  cultivator,  it  was  held  that  the 
accused  could  not  be  convicted  under  s.  63,  Act  XXI 
of  1856,  as  it  had  not  been  shown  that  the  purchase 
by  his  wife  was  authorised  by  the  accused,  and 
therefore  her  possession  of  the  opium  or  that  of  the 
servant  could  not  be  considered  the  possession  of  the 
aceased.    QxrBBir  v.  Gdhbbh  Mana 

[20  W.  B.,  Or.,  64 


OPIUM  ACT  (I  OF  1878). 

Breach  of  license   under—^sn^. 

Act  IV  of  1866,  ss.  36,  37,  39,  40—Beng.  Act  II 
of  1876— Bengal  Excise  Aot,   VII  of  1878— Lia- 
hility  of  master  for  servant*  s  breach  of  license. — A, 
who  held  a  certificate  under  Act  VII  of  1878  (the 
Excise  Act)  from  the  Deputy  Commusioner  of  Police 
that  he  was  entitled  to  a  license  from  the  Collector 
to  sell  muddut  upon  the  conditions  set  forth  therein, 
obtained  such  a  license  from  the  Collector  under  Act 
I  of  1878  (The  Opium  Act^  upon  the  conditions  men- 
tioned.   No  license  was  granted  by  the  Deputy  Com* 
nussioner  of  Police,  it  not  being  usual  for  liconses  to 
be  granted  by  the  police  wh^e  a  license  had  been 
issued  by  the  Collector  upon  a  certificate  from  the 
Deputy  Commissioner.      A  was  charged  under  s.  40 
of  Act  IV  of  1866  [as  amended  by  Bengal  Act  II  of 
1876J  with  ta  breach  of  the  conditions,  not  of  the 
license,  but  of  the  certificate,  the  act  complained  of 
having  been  committed  by  A*s  servant.     Held  that 
the  sale  of  muddut  is  regulated  by  Act  I  of  1878, 
and  therefore  no  license  from  the  Commissioner  of 
Police  for  the  sale  of  muddut  was  requisite  under 
ss.  36  and  87  of  Act  IV  of  186B.      Held  further  that 
s.  89  of  Act  IV  of  1866  applied  to  the  case,  and  that 
under  that  section  a  license  from  the  Deputy  Com- 
missioner of  Police  was  necessary  for  the  sale  of  mud- 
dut, and  accordingly  that  A,  although  he  had  obtained 
a    certificate  from   the    Deputy   Commissioner    of 
Police  entitling  him  to  a  license  under  Act  I  of  1878, 
was  liable  to  punishment  by  reason  of  \^  not  having, 
under  s.  89  of  Act  IV  of  1866,  also  obtained  a 
certificate  from  the  Deputy  Commissioner.    See  In 
re  Bhoobun    Chunder    Shaw,    11   C.   L.   B,,  464, 
Datib  €.  EoYLASH  Chundbb  Ghosb 

[18  C.  Ii.  B.,  886 

-8.  8  —License  to  possess  opium — Trans' 

port  of  opium. — A  person  having  a  license  for  the 
possession  of  opium  as  a  medical  practitioner,  limited  to 
ei^ht  pollums  of  opium,  sent  his  servant  to  buy  from 
a  licensed  dealer  at  Sholavaram  and  bring  to  Madras 
four  pollams  of  opium;  he  was  convicted  of  the 
offence  of  transporting  opium  without  a  license. 
Held  the  conviction  was  right.  Qubbn-Empbbbs  v. 
Bamahttjau  I.  Ii.  B.,  18  MacLy  191 

8.4. 


See  CoNTBACT  Act,  s.  23— Illegal  Con- 

TSACT8— GeNBBALLY. 

[L  Ij.  B.,  19  Bom.,  626 
88.  5  and  9 — Licensed  render,  Lxo' 


bilitg  of,  under  s.  9  for  keeping  incorrect  accounts. 
— S.  5  of  the  Opium  Act  (I  of  1878)  declares  that 
the  Local  Government,  with  the  previous  sanction  of 
the  Governor  General  in  Council,  may  make  rules 
consistent  with  the  Act  regulating  the  sale  of  opium. 
Under  this  section,  rules  were  issued  by  the  Govern- 
ment of  Bengal  with  the  previous  sanction  of  the 
Governor  General  in  Council  on  the  21st  February 
1898,  role  15  (1)  of  which  declares  that  a  person  to 
whom  a  license  has  been  granted  may  sell  opium  by 
retail  in  accordance  with  the  conditions  specified  in 
the  license.  The  conditions  of  the  license  for  retail 
sale  of  opium  are  contained  in  Form  No.  1  made 
under  rule  15.    Under  art.   13  of  this  form,  the 
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OPIUM  ACT  (I  OF  ISl&^—eoncluded. 

bolder  of  the  license  is  to  keep  a  daily  correct  aceoant 
showing  the  quantity  of  opium  received  and  sold,  and 
other  details.  Art.  18  sots  out  that  on  infringement 
of  any  of  the  conditions  contained  in  the  form  or 
imposed  hy  the  Opium  Act  the  license  may  be  can- 
celled. The  petitioner,  a  licensed  vendor  of  opium, 
was  convicted  of  having  kept  incorrect  accounts  in 
contravention  of  the  rules  made  under  s.  5  of  the 
Opium  Act,  and  having  thereby  committed  an  offence 
punishable  under  s.  9  of  that  Act.  He  was  sentenced 
to  pay  a  fine  of  B200,  and  in  default  of  payment  to 
undergoi  rigorous  imprisonment  for  four  months. 
Seld  that  the  conviction  and  sentence  must  be  set 
aside,  there  being  nothing  in  any  of  the  rules  made 
under  s.  5  of  the  Act  which  would  make  the  prepara- 
tion of  an  incorrect  account  punishable  under  s.  9; 
Umbsh  Chuitdbb  Gh03E  v.  Qiteek-Empabss 

[I.  li.  B.»  26  Calo.,  671 
8  C.  W.  TS[^  865 

8.9. 

See  Magistrate — Gbnebal  Jubisbio- 
TioN  .     I.  Ii.  B.,  16  All.»  192 

See  MAaiSTE ATE— Special  Acts — Orimc 
Act  .     L  !<.  B»,  19  All.,  486 


1. 


—  Liahility    of  master  for 


act  of  Mrra»^.— Contrary  to  the  conditions  of  his 
master's  opium  license,  the  servant  sold  a  preparation 
of  opiuxn  between  sunset  and  sunrise.  The  master 
was  not  present,  and  there  was  no  evidence  to  show 
that  he  had  directly  or  otherwise  authorities  the 
illegal  sale.  Held  that  the  master  was  not  liable  to 
a  penalty  under  s.  9  of  Act  I  of  1878.    In  the 

KATTEB  07  BhOOBITN  ChTTNDEB  ShaW 

[11  C.  Ix.  B.»  464 


2. 


Act  XIII  of  1857— Wrong- 


ful  entrance  and  illegal  search.  Liability  of  police 
officer  for — Code  of  Criminal  Procedure  (18B2), 
ss.  155, 156,  and  165 — Nou'Cognizahle  offence, — An 
offence  under  s.  9  of  the  Opium  Act  (I  of  1878), 
and  'not  coming  under  s.  14>  of  that  Act,  is  a  non- 
cognizable  offence,  and  is  t)ierefore  one  for  which,  by 
s.  4  of  the  Criminal  Procedure  Code,  a  police  officer 
cannot  arrest  without  warrant ;  and  he  has  therefore, 
under  s.  155  of  the  Code,  no  authority  to  investigate 
such  an  offence  without  the  order  of  a  Magistrate ; 
nor  under  s.  165  can  he  make  a  search  in  respect  of 
it.  The  power  of  arrest  without  warrant  referred  to 
in  cl.  {q)  of  s.  4  of  the  Criminal  Procedure  Code  is 
an  unqualified  power,  and  not  a  conditional  power, 
as  in  s.  24  of  Act  XIII  of  1857,  which  only  gives 
the  right  to  a  police  officer  to  arrest  without  warrant 
in  case  the  accused  does  not  furnish  the  security 
required  by  that  section.  Where  a  police  officer 
therefore,  in  respect  of  an  offence  under  s.  9  of  the 
Opium  Act  not  coming  under  s.  14  of  the  Act,  made 
a  search  in  the  house  of  the  accused  without  an  order 
of  a  Magistrate,— JTtfZ^  that  his  action  could  not  be 
justified,  either  under  s.  24  of  Act  XIII  of  1857  or 
under  the  Code  of  Criminal  Procedure,  and  that  he 
was  liable  in  an  action  for  damages  for  the  illegal 
search.  Bahabal  Shah  r.  Tauak  Nath  Chow* 
DHBY       .  •       I.  Ij.  B.»  24  Calo.»  691 


OBAIi  EVIDENCE. 

See  Cases  inrDBB  ETiDEiroE—PABaL  Bn- 

See  Cases  uitdbb  WmrBss. 

OBDEB  AND  DISPOSITION. 

See  Cases  vndeb  Iksoltevot — Okdbk 
Aim  Disposition. 

OBDEB  IN  EXECUTION  OF  DECBSE. 

See  Cases  ukdbb  Appeal  -Execiteiov  ot 
Dbobees. 

See  Cases  vndeb  Res  Judicata — Obdxbs 
nr  ExEOTTiON  ov  Deobee. 

See  SPECiAii  OB  Secoio)  Appeal— Obdbbs 

SITBJEOT  OB  NOT  TO  APPEAL. 

[B.  li.  B.,  Sup.  Vol.,  Ap.,  1 

[1  Ind.  Jixr.,  O.  8.,  50, 68 

6  Bom.,  A.  C,  905 

I.  Ii.  B.,  1  Mad.,  401 
I.  li.  B.,  11  Calo.,  169 

See  Special  ob  Second  Appeal — Sxall 
Cavsb  CoiTBT  Suits  .  12  B.  L.  B^  961 

[I.  Ii.  B.,  2  AIL,  119 
8W.B.,119 
19W.B.,86 

OBDEB  «<MADE  ON  APFEAL.'* 

See  Appeal  to  Pbiyy  Council— Casbs  nr 
which  Appeal  lies  ob  not — ^Appeal* 
ABLE  Obdebs  .     18  B.  Ii.  B.,  108 

[1 B.  Ij.  B^  F.  Bb,  1 

OBDEB  OF  MAaiSTBATE  IN  BESFECT 
OF  NUISANCE. 

See  Declabatobt  Decbee,  Suit  pob^- 
Obdebs  op  Cbibcinal  Coubt. 

[6  B.  Ii.  B.,  648 

See  Cases  unbeb  Jubisdiction  op  CtrzL 
Coubt — Maoistbate's  ObdebSi  Intsb* 

PBBENCE  WITH. 

See  Cases  undeb  Nuisance. 

OBDEB  OF  MAQISTBATE  IN  BESFECT 
OF  POSSESSION. 

See  Cases  undeb  Possession,  Obdbb  of 
Cbiminal  Coubt  as  to. 

OBDEBa 

See  Cases  xtndeb  Appeal— Deobees.- 

See  Cases  undeb  Appeal — Obdebs. 

See  Cases  undeb  Appeal  to  Pbitt 
Council — Cases  in  which  Appeal  libs 
ob  not— Appealable  Obdebs. 
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OBD!EiS8 — continued, 

Sde  Cases  ttkdbb  Lbttbbs  Patbvt,  High 

COTTBT,  GL.  16. 

See  Cases  tthdbb  Lbttbbs  Patent,  High 
COITBT,  N.-W.  P.,  CL.  10. 

See  Cases  ttitdbb  Spboial  ob  Sboond 
Appbai— Obdbbs  subject  or  not  to 
Afpbal. 

See  Cases  undbb  Stjpbbintbndbnce  op 
High  Coubt— Civni  Pboobdtjbb  Code, 
B.  622. 

OBIGHTAIi  SIDE  OF  HIGH  COITBT. 
— — s  Criminal — 

See  SlTPEBlNTBNDBNOB   OP   HiGH   COITBT— 

Chabteb  Act,  s.  15— Cbiminal  Cases. 
pr  B.  I,*  B.,  344  note,  250  note 

Powers  of  Judge  sitting  on— 

See  Cbetipioatb  op  Administbation — 
Canoblmbnt  ob  BECAJJi  OF  Cbbtipi- 
oate  •        .    6  B,  Ij«  B.,  Ap.,  21 

Bight  to  plead  in— 

See  Bulbs  op  High  Coubt,  Madbas. 

|l.Ij.B.,lMad.,24 


OUDH    ESTATES     ACT     (I    OF    1869) 

— oontinued» 


2. 


Interest  of  registered  talnkh- 


OUDH  CIVIL  COITBTS    ACT   (KILL  OF 
1879). 

s.  27.  ^ 

See  DrroBCE  Act,  b.  8. 

[L  li.  B.,  4  AIL,  306 

See   High   Coubt,   Jubisdiction    op — 
N.-W.  P.— CrriL. 

p.  L,  B.,  18  AIL,  876 

OUDH  COUBTS  ACT  (XIV  OF  1891). 

8.8. 

See   High   Coubt,   Jubisdiotion    op— 
N.-W.  P.— Cnm. 

[L  li.  B.,  18  All.,  376 

OUDH  ESTATES  ACT  (I  OF  1869). 

See  Hindu  Law— Pabtition— Bight  to 
Pabthion — Genebaxly. 

[L  111  B.,  16  Calc,  897 

See  Wm. — CONSTBUOTION. 

[I.  li.  B.,  10  Cala,  482 

1.  —  — -  —  Ijimltation  —  Suit  for  reilemption 
of  mortffa,ge,— Under  Act  I  of  1869,  a  suit  for  re- 
demptioii  is  not  barred  wkere  the  initrament  of 
mortgage  fixes  a  term  within  which  the  mortgage 
might  be  redeemed,  and  snch  term  did  not  expire 
before  18th  Febniary  1856.  Eishen  Butt  Bam 
Pahpat  V,  Nabbndab  Bahadoob  Singh 

[L.  B.,  8 1.  A.,  86 

TOfi.IT 


dar — Trustee, — An  Oudh  talnkh  etanding  in  the 
name  oi  J  S  ta  kabnliatdar,  having  been  confiscated 
under  Lord  Canning's  proclamation  of  March  1868, 
was  summarily  settled  with  J  S  on  the  24th  April 
following.    A  talukhdari  sanad  was  granted  io  J  S, 
and  he  was  subsequently  registered  as  talukhdar  under 
the  provinons  of  Act  I  of  1 869.    In  a  suit  against 
J  Shy  persons  alleging  themselves  to  be  joint  in 
family  and  estate  with  Mm,  to  have  their  interest  in 
the  talukh  declared,  held  by  the  Commisrioner  of 
Seetapore  in  Oudh,  confirming  the  decision  of  the 
settlement  officer,  that,   under  Act  I  of  1869,  the 
defendant  was  protected  by  his  sanad  against  any 
claini  of  the  plaintiffs  in  respect  of  the  talukh.     JSeJd 
by  the  Privy  Council,  on  appeal,  that  as  a  person  who 
has  been  registered  as  a  talukhdar  under  Act  I  of  1869, 
and  has  thereby  acquired  a  talukhdari  right  in  the 
whole  property,  may  nevertheless  have  made  himself 
a  trustee  of  a  portion  of  the  beneficial  interest  in 
lands  comprised  within  the  talukh  for  another,  and  be 
liable  to  account  accordingly,  the  suit  must  be  re- 
manded for  trial  as  to  whether  the  defendant  had 
agreed,  or  become  bound,  to  hold  the  Tillages  oom-^ 
prised  in  the  summary  settlement  and  sanaa,  or  the 
rents  and  profits  thereof,  in  trust  for  the  plaintiffs. 
Habdeo  Bux  v.  Jawahib  Sikgh 

[L  li.  B.,  8  Calc,  622:  !«.  B.,  4 1.  A.,  178 

Heldhy  the  Privy  Council  after  remand  that  Act 
I  of  1869,  which  was  passed  before  the  suit  was 
decided  by  the  Court  of  l^st  instance,  did  not  operate 
so  as  to  change  the  relative  conditions  of  the  partiesi 
and  to  put  an  end  to  the  trust  upon  which  the  defen- 
dant had  previously  held  the  estate.  The  estate  in 
his  hands  remained  thereafter  subject  to  the  trust, 
and  there  can  be  no  difference  in  this  respeci^  b^itween 
an  express  trust  and  a  trust  implied  or  presumed 
from  a  fair  and  reasonable  interpretation  of  the  acts 
and  declarations  of  the  defendant;  Habdeo  Bux  r. 
Jawahib  SnrGH  •        «        •    Ii.  B.,  6 1.  A.,  161 

3. ' Interest  of  registered  talukh- 
dar— Trust — Joint  estate. — A  talukhdari  estate, 
though  entered  in  the  name  of  one  member  of  a  joint 
family  in  the  lists  prepared  in  conformity  with  the 
Oudh  Estates  Act  (1  of  1869),  may  be  subject  to  a 
trust,  implied  from  the  acts  and  declaration  of  the 
talukhdar,  for  the  joint  family  as  a  joint  estate. 
HardeoBaksh  v.  Jawahir  Sinffh,  J.  L.  E„  3  Calc, 
522 :  X.  J2.,  4  L  A„  178,  Pibthi  Lal  v.  Jowahib 
Singh  ....    L  L.  B.,  14  Calo.,  498 

[L.  B.,  14  L  A.,  87 

4.  lEiffect   of  sanad  to  confer 

proprietary  right  on  a  talukhdar,  not  being 
a  trustee — Claim  to  under-proprietary  right 
against  talukhdar,  distinguished  and  not  concluded 
hy  a  decree  for  the  former  right  in  his  favour. — Un- 
less a  talukhdar  who  holds  such  a  sanad  as  is  refenved 
to  in  the  Oudh  Estates  Act  (I  of  1869)  has  agreed  m 
some  way,  or  has  otherwise  become  legally  bound,  to 
hold  the  estate  comprised  in  the  sanad,  or  some  part  of 
it,  in  trust  for  another  person,  the  principle  on  which 
SQokraj  Koowar  ▼.  Qovernmenti  14  Moore's  I.  A,  > 

9  z 
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OUDH     ESTATES     ACT     (I    OF    1869) 

— continued. 

112t  and  Mardeo  BaJcth  v.  Jowahir  Singh,  L,  M*, 
6  I.  A.9 161,  were  decided,  is  not  applicable  to  make 
the  talokhdar  hold  subject  to  a  chaige  for  the  bene- 
fit of  such  other  person.  The  talukhdar  in  whom  no 
such  trust  is  vested  is  entitled  to  the  proprietary 
right  in  the  lands  forming  the  talnkhdari  estate  com- 
prised in  the  sanad.  A  claim  against  the  talukhdar 
for  the  proprietary  right  included  lands  in  which  the 
claimant  aUeged  himself  to  have  purchased  utder 
proprietary  rights  which  were  not  claimed.  A 
•decree  maintaining  the  talukhdar's  proprietary  right 
was  made  without  prejudice  to  a  claim  for  the  under* 
proprietary  rights.  Haisab  Ali  Ehan  v.  Nawab 
Ali  Ehak     .        •        .    I.  Ii.  B.,  17  Calc,  8U 

[1..  a,  16  L  A.,  183 


6. 


Talukhdars—Tltle  obtained 


by  tQlukhdar  under  his  sanad — Effect  of  con- 
JUcation  of  1868  upon  previoue  gift — Attempt  to 
establish  trust  for  claimants  as  to  part  of  taluJch' 
dari  estate^ClaUn  to  sub'proprietarjf  right  dis' 
anguished. — The  sanad  granting  a  talukhdar's  estate 
confers  primd  facie  «n  absolute  title  upon  the 
grantee.  A  gift  of  villages  by  a  talukhdar  to  collate- 
ral relations>  if  effectively  maide  in  1850,  and  whether 
absolute  or  only  for  the  maintenance  of  the  donees 
out  of  the  rents  and  profits,  was  rendered,  by  the  effect 
of  the  confiscation  of  1858,  inoperative  after  that 
event  to  establish  an  interest  as  against  the  talukhdar 
holding  under  a  sanad  comprising  the  villages. 
Where  a  claim  was  based  upon  the  principle  that  the 
conduct  of  a  sanad-holding  talukhdar  and  of  his 
predecessor  had  been  sufficient  to  establish  against 
him  a  liability  to  make  good,  out  of  his  talukh, 
interests,  as  to  which  ground  was  supposed  to  have 
been  given  for  his  relations  to  claim, — Held  that 
such  a  daim  was  not  established  merely  by  the 
claimants  having  been  left  in  possession  of  villages, 
and  having  paid  to  the  talukhdi^  only  the  proportion 
of  the  revenue  assessed  upon  them,  during  the  whole 
time  of  the  troubles  in  Oudh,  and  afterwards.  Held 
also  that  the  question  of  the  claimants  having  an 
under-proprietary  right  in  such  villages  was  en- 
tirely irrelevant  to  a  claim  for  a  declaration  that 
they  had  proprietary  right  therein,  on  which  latter 
title  they  sought  to  found  a  right  to  have  their 
names  entered  in  the  settlement  record;  and  held 
that,  although  there  are  cases  in  which  the  claimant 
of  a  proprietary  right  may  be  allowed  to  maintain  on 
the  same  facts,  that  he  is  an  under-proprietor,  this 
claim  was  not  one  of  them.  Bam  Sing-h  v.  Deputt 
CoHHissioinB  ov  Baba  Bakki  • 

[I.  li.  B.,  17  Gala,  444 
Ii.  B.,  17  I.  A.,  54 

3^  -.   Estate  of  a  sanad-holding 

talnl^bdar — Lineal  primogeniture  by  custom- 
Award  of  a  body  of  talukhdar  within  s.  SB  of  Oudh 
Estates*  Act — Withdrawal  of  a  voluntary  admis- 

glof^^ ^The  title  to  a  talnkhdari  estate  devolving  upon 

ft  single  heir  by  a  custom  of  linenal  primogeniture  was 
contested.  The  plaintiff  claimed  to  succeed  his  de- 
ceased brother  as  talukhdar.  The  defendant,  who  was 
his  paternal  uncle,  was  in  possession.    Before  the  an- 
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nexation  of  the  province,  the  kabuliat  had  been  taken 
in  the  name  of  the  plaintiff's  brother  as  talukhdar,  who 
afterwards  had  been  settled  with,  at  both  the  sam- 
jn9Xj  settlements.  By  primogeniture,  whether  lineal 
or  by  proximity  of  degree  (of  which  latter  kind  there 
was  no  endence  as  to  its  being  the  customary  one)  he 
was  the  heir.  To  him  a  sanad  l^d  been  granted,  and  the 
talnkhdari  had  been  entered  in  list  II  under  the  Act 
of  1869.  On  the  other  hand,  it  was  urged  that  the 
above  was  consistent  with  the  existence  of  a  trust 
for  the  benefit  of  the  titular  talukhdar's  uncles,  of 
ivhom  the  defendant  was  the  survivor,  they  having 
assented  to  the  recognition  of  a  nominal  title  in  their 
nephew.  Held  that  in  intention  as  well  as  in  form 
the  grant  of  the  talnkhdari  had  been  made  absolutely 
to  the  sanad-holding  talukhdar.  In  regard  to  the 
state  of  things  before  annexation,  it  might  have  been 
questioned  whether  or  not  the  property  was  beiii(^ 
held  benami  at  that  time.  But  after  theOndh 
Estates'  Act,  1869,  had  become  law,  the  title  shswn 
by  the  plaintiff  must  prevail,  and  he  must  recover 
the  estate,  unless  a  trust  for  the  defendant  should 
have  been  established.  There  had  been  no  consider- 
ation given,  and  there  was  nothing  to  create  a!  trust. 
There  had  been  no  transfer,  no  estoppel,  and  no  bar 
by  time.  In  1868  an  award  had  been  made  by  a 
body  of  talukhdars  as  arbitrators  within  s.  33  of  the 
^ct,  between  members  of  the  family  other  than  the 
present  disputants.  This  as  well  as  a  wajib-ul-urx 
of  one  of  the  villages  of  the  talukh  was  admissible 
as  evidence  of  what  was  the  castom  in  regard  to  its 
devolution.  In  1879  the  plaintiff  had,  on  his  bro- 
ther's death,  whTTtradmitting  ''the  custom  prevaUiDg 
in  my  family  of  gaddinashiui/'  joined  in  a  .petition 
that  the  defendant's  name  should  be  entered  dakbil 
kbarij  in  the  revenue  records.  Held  that  there 
might  be  a  withdrawal  of  any  gratuitous  admission, 
unless  there  should  be  some  obligation  not  to  withdraw 
it ;  that  there  was  no  such  obligation  here ;  and  that 
there  had  been  no  proof  of  any  title  upon  which  the 
admission  could  rest.  Muhammad  Imam  Alt  Ehak 
V.  HusAiK  Khan  .    I.  Ii.  B,,  26  Oalc,  81 

[L.  B.,  26  I.  A.,  Idl 
2  C.  W.  N^  787 


I 

■ 


7. 


A  talukhdar  settled  with  on 


terms  imposing  a  trust  on  himSettlemeui 
of  estate — Second  summary  settlement,  18Sd,^ 
Effect  of  the  confiscation — Rights  of  the  Q-ovem- 
ment, — ^A  sanad-holding  talukhdar,  whose  name  has 
been  entered  in  lists  I  and  II,  made  in  conformity 
with  the  Oudh  Estates  Act,  1869,  holds  the  talukh 
subject  to  such  trusts  as  have  been  validly  created. 
At  annexation,  four  descendants  of  a  Mahomedan 
proprietor  were  entitled  in  equal  shares  to  the  ances- 
tral estate,  which  in  1858,  at  the  second  summaiy 
settlement,  was  settled  with  the  only  one  of  the  four 
who  presented  himself  to  the  Settlement  o£9cer.  The 
settlement  with  him,  as  talukhdar,  which  was  then 
made,  was,  however,  made  upon  terms  providing  that 
the  absent  co-sharers  on  their  return  should  %taln 
their  shares.  This  accorded  with  his  application  ex- 
pressing his  willingness.  Held  that  the  .question 
whether  the  talukhdar  had  become  a  trustee  for  the 
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plaintiff  in  respect  of  his  share  depended  on  the  terms 
-on  which  the  estate  had  been  granted  to  the  talnkhdar 
by  the  Government  at  the  second  summary  settlement, 
it  having  been  at  their  abedlnte  disposal  as  a  conse- 
quence of  the  confiscation  of  March  1858.  The  trust 
was  not  affected  by  the  sanad.  No  special  provision 
■as  to  the  co-sharer's  return  or  admission  to  share  had 
been  deemed  necessary  by  the  Chief  Commissioner, 
who  authorized  the  settlement  with  the  talul^hdar  in 
reliance  on  his  assurance.  The  right  of  the  co-sharer, 
who  returned  in  1859,  was  accordingly  established. 
Sabait  Japab  v.  Muhammad  Abkabi 

[L  Ij.  IL,  26  Calo.,  878 

1m.  It.»  26  I.  A.,  229 

4  C.  W.  N.,  65 

8.  Title  under  sanad  from  Qov- 


emment — Trustee. — Although  a  sanad  granted  by 
the  Government  of  India  subsequent  to  the  procla- 
mation of  March  1858,  of  an  estate  in  Oudh,  confers 
an  absolute  legal  title  on  the  grantee,  such  grantee  may 
^CTerthelesSjIby  an  express  declaration  of  trust,  or  by  an 
agreement  to  hold  in  trust,  constitute  liimseU  a  trustee 
of  the  estate  for  a  third  party.  Shebe  Bahaditb 
Snran  v.  DimiAO  Euas        I.  Ij.  B.»  8  Calo.,  646 


8. 


Mortgage — Birt      zamindari — 


Settlement —  Under^proprietary  righte — Suh-settle 
ment—Malikana—Act  XXVI  of  1866.— An  estate 
in   Oudh,  which  had  been  confiscated  under  Lord 
Canning's  proclamation  of  the  15th  March  1868,  was 
granted  to  JB  as  talukhdar.     G  S,  who  at  the  date  of 
the  proclamation  was  in  possession  of  the  estate  as 
mortgagee  "with  birt  zamindari  rights"-  under  a 
conditional  deed  of  sale  from  the  former  owner,  was 
thereupon  dispossessed,  and  B  put  into    possession. 
Failing  in  other  atiiempts  to  recover  possession,  &  8 
brought  a  claim,  in  which  he  asserted  proprietary 
right  as    mortgagee,   and   prayed  that  the   regular 
settlement  might  be  made  with  him.    The  claim  was 
dismissed  by  the  Settlement  oflElcer  as  being  for  a 
direct  settlement  of  a  superior  proprietary  right,  and 
as    such    barred  by  the  Oudh  Estates  Act   (I    of 
1869).    On  appeal  to  the  Commissioner,  the  claim  was 
modified  into  one  for  a  sub-settlement  of  an  under- 
proprietary  right,  and  a  decree  was  made  declaring 
the  plaintiff's  under-proprietary  zamindari  title,  and 
awarding  him  possession  under  the  terms  of  the  deed 
of  conditional  sale,  till  such  time  as  the  mortgage 
should  be  redeemed  or  the  title  perfected  by  fore- 
closure.   On  appeal  to  the  Judicial  Commissioner, 
this  decree  was  reversed  and  the  claim  dismissed,  on 
the  ground  that  the  effect  of  the  mortgage-deed  was 
to  Convey  to  the  plaintiff,  on  the  mortgage  becoming 
absolute,  the  full  proprietary  title,  and  not  merely 
a  subordinate  one.    Seld  by  the  Judicial  Committee 
of  the  Privy  Council  that  the  "birt  zamindari  rights," 
which  the  mortgage  purported  to  convey,  implied  a 
merely  subordinate  zamindari  interest,  and  that  the 
claim  of  the  plaintiff  to  a  sub-settlement  was  valid. 
Qnare — ^Whether,  even  if  the  interest  intended  to  be 
conveyed  by  the  mortgage  was  not  in  strictness  sub  • 
proprietary,  a  sub-settlement  might  not  have  been 
supported.      Quare — Whether,  under  Act  XXVI  of 

TOI.  IV 
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1 866,  B  as  talukhdar  was  entitled  to  malikana.    QotTB 

SUNKEB  V,  MAHABAJA  OP  BlTLBAMPOEE 

[L  Ij.  B.,  4  Calo.,  839 
li.  n.,  6  I.  A.,  1 

1.  8.  2  and  ss.  13,  20,  22  (6)- 

TFill  of  talukhdar — Eegietration  of  will — Suecee* 
iion  to  talukhdari — Son  of  deceased  elder  brother 
preferred  to  younger  brother, — A  written  statement 
by  a  talukhdar  made  in  1860  id  reply  to  enquiries  by 
the  Government,  issued  in  the  districts  under  circular 
orders  regarding  the  succession  of  talnkhdars,  may 
come  within  the  definition  of  a  talukhdar's  will  in 
s.  2  of  the  Oudh  Estates  Act  (I  of  1869).    The  state- 
ment was  described  by  the  talukhdar  in  a  letter  to 
the  authorities  m    1877  as  "the  will    which  has 
been  submitted  to  the  Lucknow  district  through  the 
tahsil  of  Eursi  on  6th  April  1860."    Seld  that 
this  showed  that  he  intended  the  statement  of  1862 
to  be  his*  will,  and   that    the    statement,    as    was 
held  with  regard  to  a  similar  one  in  Surpurthad  v. 
SheoDifahL.  B„  3  I.  A.,  259,  was  a  will  within  the 
definition  in  the  above  section.    The  talukhdar  de- 
clared in  a  subsequent  wUl,  of  19th  August  1879,  that 
no  document  purporting  to   be  a  will,  the  context 
whereof  was  repugnant  to  the  will  of  the  latter  year, 
should  be  admitted  as  a  will.    But  the  instrument  of 
1860  was  not  repugnant  to  the  will  of  1879.    Also  th« 
latter  document  was  not  registered  in  accordance  with 
s.  20  of  the  Ondh  Estates  Act,  1869,  and  being 
inoperative  as  to  the  talukhdari  estate,  it  could  not 
revoke  the  will  of  1860,  which  also  was  not  rendered 
1    inoperative  by  any  of  the  provisions  of  the  Act.    Seld 
that  by  the  true  construction  of  s.  22,  sub-s.  6,  brothers 
take  in  the  same  manner  as  sons  are  directed  to  take  by 
the  preceding  sub-sections ;  and  that  the  descendants 
of  a  deceased  elder  brother  are  preferred  as  heirs  to 
the    younger    surviving    brother.     Haidab   Am    v. 
Tassaddue  Basul  Khak         L  Ij.  B.,  18  Calc,  1 

pi.  B.,  17  I.  A.,  82 


2. 


Succession  to  a  talukhdari 


—Effect  of  declaration  by  holder  as  to  who  thould 
be  his  heir, — The  official  enquiries  made  of  talnkhdars 
at  an  early  period  of  British  Administration,  as  to  wh« 
were  to  be  their  successors,  were  not  intended  to 
derogate  from  the  rights  of  talnkhdars  in  their  herit- 
able and  transferable  estates.  To  such  an  enquiry  an 
answer  in  1 862  made  by  a  sanad-holding  talukhdar, 
since  deceased,  who  was  entered  in  lists  land  II  * 
(under  the  Oudh  Estates  Act,  1869),  stated  that 
she  appointed  to  be  her  heir  the  father  of  the  present 
plaintiff,  appellant.  The  father,  however,  died  before 
the  talukhdJEir,  and  the  son  now  claimed  that  this 
nomination  amounted  to  a  gift  of  the  talukhdari  estate, 
subject  to  a  trust  for  the  life  of  the  then  talukhdar. 
Held  that  the  answer  of  1862  did  not  operate  to 
confer  any  estate  upon  the  person  named.  BiXBHAD- 
DAB  Singh  r.  Shbo  Nabain  Sing-h 

[I.  Ij.  B.,  27  Calc,  344 
li.  B.,  26  L  A.,  194 


8. and  sb.  16-19 -Summary 

tettlement  with  member  of  joint  Hindu  family  gov- 
erned by  Miiakshara  law — Bight  of  alienation— 

9x2 
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Will — Custom  as  to  partition. — By  the  8th  pars- 
graph  of  the  Oudh  proclamation  of  March  1858,  it 
was  declared  that  C  L  (at  that  time  deceased), 
zamindar  of  Mourawanj  and  others,  were,  thencefor- 
ward the  sole  hereditary  proprietOTs  of  the  lands 
which  they  held  when  Oudh  came  under  British  mle, 
and  which  form  part  of  the  subject  of  these  suits. 
Summary  settlements  of  the  said  lands  were  subse- 
quently made  with  Gf  S  (one  of  the  sens  of  C  L)  by 
the  Ooremment  between  the  Ist  April  1858  and  the 
10th  October  1859 ;  a  taloichdari  sanad  was  g^nted  to 
him  before  the  passing  of  Act  I  of  1869;  and  he 
entered  into  a  kabuUat  for  the  same.  His  name  was 
not  entered  in  the  second  schedule  annexed  to  the  Act, 
hnt  C  X's  was.  By  a  document  dated  7th  February 
1860,  relating  to  property  in  the  district  of  Oonao, 
and  by  other  documents  similar  in  effect  relating  to 
property  m  other  districts,  O  8  directed  as  follows : 
"I  have  been  requested  by  Ooremment  to  submit  an 
application  on  the  subject  of  primogeniture,  with  a 
view  that  the  talukh  may  not  be  split  into  pieces  as 
I  would  wish.  Now  the  custom  that  has  been  followed 
in  my  family  for  generations  past  is  this :  that  the 
eldest  member  of  the  family  continues  to  be  the  head, 
while  the  others  remain  obedient  to  him ;  but  every 
one  possesses  a  share  in  the  talukh.  Under  the 
custom  of  the  family,  the  other  brothers  are  at  liberty 
to  have  their  shares  separated,  should  they  wish  it. 
The  head  has  no  power  under  the  old  custom  to 
alienate  the  estate  without  consulting  every  sharer. 
I  therefore  wish  that  the  old  custom  of  maintaining 
the  share  of  each  shareholder  be  preserved,  in  opposi- 
tion to  the  one  in  accordance  with  which  one  member 
of  the  family  is  allowed  to  succeed."  In  suits  for 
partition  amongst  the  descendants  of  C  L  and 
of  his  brother,  who  together  constituted  a  Hindu  joint 
family  governed  by  the  Mitakshara  law,  all  the  pro- 
perty the  subject  of  the  suits  having  been  found  to  be 
the  jomt  property  of  the  said  family,  it  was  contended 
on  behalf  of  the  appellants  in  the  first  appeal  that 
all  the  estates  included  in  the  sanad  to  their  father 
&  S,  and  summary  settlementsi  whether  previously 
joint  property  of  the  family  or  not,  became  the 
separate  self -acquired  property  of  G^  S  ;  that  he  was 
the  sole  malgusar  thereof ;  and  that  he  and  his  sons 
were  the  sole  beneficial  owners  of  it,  and  that  he  had 
no  power  to  transfer  it  by  will  or  by  idienation  inter 
vivos,  Seldthtki  the  sanad  and  summary  settlements 
were  a  mere  grant  by  the  Government  to  one  member 
of  the  family  of  property  which  belonged  to  the 
funily  jointly,  and  were  not  intended  to  enure  to  the 
sole  benefit  of  the  grantee,  and  did  not  affect  the  rights 
of  the  family.  As  regards  such  property  granted  to 
G  S  (H  any)  which  was  not  previously  pu*t  of  the 
family  estates,  it  was  granted  for  services  presumably 
rendered  with  the  use  of  the  joint  family  funds,  and 
could  not  therefore  be  separate  self-acquired  property 
within  the  meaning  of  the  Hindu  law.  Seld  also 
that,  assuming  any  portion  of  such  property  to  have 
been  self-acquired  by  O  S,  he  must,  in  consequence  of 
Act  I  of  1869,  be  deemed  to  have  acquired  therein  a 
permanent  heritable  and  transferable  right,  and  had 
"power  by  will,  or  alienation  inter  vivos,  to  transfer  the 
same.    Meld  further  that  the  document  of  the  7th 
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February  1860  and  other  similar  documents,  so  £ar  as 
they  related  to  the  property  in  Oudh,  amounted  to  & 
will  within  the  definition  of  Act  I  of  1869,  a.  2. 
Taken  in  conjunction  with  other  document^,  and  having 
regard  to  the  acts  of  different  members  of  the  family 
under  it,  the  same  amounted  to  evidence  of  an  aliena- 
tion inter  vivos  which  in  &  S'b  lifetime  traosfened 
the  property  to  the  family  to  be  held  as  joint  fsjnily 
property.  Sa  16-19  of  Act  I  of  18G9  have  no  retro- 
spective effect.    HmtPUBSHAD  v.  Shbo  IXtaxi.    Bjjc 

SAHOY  v.  SHXO  DyAL.     BALMOKVin)  v.Shxo  Dyal. 

Bam  Sahoy  r.  Balkoeund 

[Ii. B.,  8 1.  A.,  269: 36  W.  B.,  55 

SB.  3, 4,  8,  and  22. 

See  Sanad. 

[Ii.  B.,  6  L  A.,  1:  I  C.  L.  B.»  818- 


1. 


B.  S—Talukhdar  in  the  second 


list — Estate  descending  to  single  heir — Frimogeni^ 
ture,—ln  the  Oudh  Estates  Act,  I  of  1869,  rules 
were  laid  down  as  to  the  title  of  talukhdars  whose 
estates  the  Ooremment  had  created,  and  as  to  tiie 
mode  of  succession  thereto.  On  a  question  whether 
or  not  a  talukh,  to  which  the  Act  was  applicable, 
descended  according  to  the  rules  of  lineal  primogeni- 
ture,— Seld  that  where  a  talukhdar's  name  was  en- 
tered in  the  second,  but  not  in  the  third,  of  the  lista 
maintained  under  the  above  Act,  the  estate,  although 
it  was  to  descend  to  «  single  heir,  was  not  to  be  con- 
sidered as  passing  according  to  the  rules  of  lineal 
primogeniture.  AoEAL  Bah  r.  Udai  Pabtab 
Ajodiya  Bat  Sinoh 

[I.  Ii.  B.,  10  Calc.«  511:  Ii.  B.,  11 L  A^  5L 

2. 


and  88. 9  and  \0— Recogni- 
tion of  trust, — Notwithstanding  the  confiscation  of 
laud  in  Oduh,  followed  by  its  restoration  under  the 
Government  order  of  llth  March  1858,  affirming  the 
absolute  title  of  those  with  whom  summary  settle^ 
ments  had  been  made,  and  the  granting  of  sanads  to^ 
the  latter  persons,  with  full  power  of  alienation, 
confirmed  by  the  Oudh  Estates  Act,  1869,  the  legal 
owner  may,  either  by  express  agreement  or  by  his 
conduct,  constitute  himself  a  trustee  for  others  as  to 
the  whole  or  part  of  the  beneficial  interest  in  the  land, 
the  subject  of  such  restoration,  settlement,  and  sanad. 
BAMAVAND  EuAR    V,   BAaHUNATH    EUAB.     Afakt 

Bahadur  Singh  v.  Baghunath  Ettab 

[L  Ii.  B.,  8  Calc,  769 :  11  C.  Ii.  B.,  149 

8. and  bb.  11  and  Vd^Will 

of  a  talukhdar — Custcmarg  rule  of  succession  in  a 
familg  to  impartible  ettate — Primogeniture. — How- 
ever  true  it  may  be  that,  if  there  is  absolutely 
nothing  to  guide  to  any  other  conclusion,  impartible 
estate  will  descend  in  a  family  according  to  the  rule 
of  primogeniture,  evidence  may  establish  the  usagfe  in 
a  family  to  be  that,  of  several  sons,  one  son,  selected 
without  reference  to  primogeniture,  succeeds  to  the 
impartible  estate.  The  eldest  of  three  hrothezs  had  suc- 
ceeded to  an  impartible  family  estate,  and  to  a  talukh, 
also  impartiblci  which  had  been,  during  the  lifetime 
of  their  father,  entered  in  the  first  and  second,  but 
not  in  the  third*  of  the  lists  prepared  in  conformity 


(     U4Q    ) 


DIGEST  OF  CASKS. 


(     6450    ) 


OXTDS     ESTATES     ACT     (I    OF    1889) 

— coniinuetU 

with    8.    8    of  the   Oudh    Estates  Act,  I  of  1869. 
Before  hii  death,  his  eldest  brother  made  an  instm- 
ment  r^^istered  aa  a  will,  but  nsing  the  word  <*tam-. 
lik/'  and  stamped  as  a  deed  whereby  he  gave  the 
-  talnkli  to  the  third  brother,  reserving  an  interest  in 
the  whole  for  his  own  life,  and  in  half  for  any  son 
that  might  be  bom  to  him,  with  maintenance  to  his 
wife  on  her  becoming  a  widow.    Seld  with  reference 
-to  the   indicia  of  a  testamentary  character,  there 
being  provisions  for  contingencies  which  might  not 
be  ascertained  till  the  death  of  the  maker  of  the  in- 
stminent^  as  compared  with  the  technical  matters 
attending  it,  that  this  instrument  was  not  a  transfer 
4mier  vivot,  but  was  a  will,  and  within  the  above  Act. 
Meld  also;,  on  the  objection  that  a  will  or  declaration 
made   by  the  father  had  fixed  a  mode  of  descent 
which  could  not  be  altered  by  his  successor,  ^hat  s.  11 
-of  the  above  Act,  giving  to  every  heir  and  legatee  of 
a  talnkhdar  power  to  transfer  or  to  bequeath  his 
estate,  is  not  controlled  by  the  proviso  in  s.  19,  declar- 
ing that   nothing  in  that  section  shaU  affect  wills 
made  before  the  passing  of  the  Act.     The  impartible 
family  property  other  than  thetalukh  descending  like 
the  lattiar  to  a  single  successor,  one  of  these  brothers, 
the  qu  estion  as  to  which  of  them  that  one  should  be 
depended  on  the  custom  of  the  family.    On  the  evi- 
dence adduced  as  to  the  custom  ^n  this  respect,  the 
plaintifi,  who  was  out  of  possession,  and  on  whom,  in 
order  to  nuJce  out  his  title,  was  the  burden  of  proving 
that  tlie  rule  of  primogeniture  prevailed,  failed  to  do 

BO.      ISHSZ  SlKGH  «.  BA.LDEO  SlNGH 

[I.  Im.  n.,  10  Calc,  792:  Ii.  B..  U  L  A.,  185 


4.  and    b.   32— Dwcen*   of 

talukh^^-A  talukh  entered  in  the  lists  1  and  2,  pre- 
pared in  conformity  with  s.  8  of  the  Oudh  Estates 
Act,  1869,  descends,  according  to  the  rules  pointed 
-out  in  s.  22  as  an  impartible  estate  to  the  single  heir 
determined  by  the  Qindu  law  of  inheritance.  BriJ 
Indar  Bahadur  Sin^h  v.  Jankee  Koer,  L,  £,,  6 
1,  A.J  2,  followed.  Bah  Bijai  Bahadub  Singh  v, 
Jaoat  Pal  Sinoh.  Bishbshab  Bakbh  Sikgh  v. 
Ran  Bijai  Bahadvb  Singh 

[L  lu  B.,  18  Calc,  HI 
I,,  B.,  17 1.  A.,  178 

and  8. 22 --Talukh  descend- 


5. 


■in^  to  a  single  heir — Ascertainment  of  that  single 
heir  distinguished  from  the  rule  of  primogeniture — 
Family  custom, — An  estate  belonging  to  a  talnkhdar 
whose  name  is  entered  in  the  second,  and  not  in  the 
thirdj  of  the  list  of  talukhdars  in  the  six  specified 
classes  prepared  under  the  Oudh  Estates  Act  (I  of 
1869),  ss.  8-10,  is  one  which,  according  to  the  custom 
of  the  family,  descends  to  a  ungle  heir,  but  not 
necessarily  by  the  rule  of  primogeniture.  If,  as 
happened  in  the  present  case,  where  the  estate 
descended  to  a  single  heir,  the  heir  according 
to  lineal  primogeniture  is  more  remote  in  degree 
from  the  ancestor  than  other  persons,  who  may 
be  collaterals,  coming  within  the  line  of  heirship, 
then  according  to  the  classification  in  the  Oudh 
Estates  Act,  nearness  in  degree  prevuls  over 
-diredaieBs  of  liue.  But  if  two  coUatatds*  or  other 
persons  in  the  line  of  heirship,  are  equal  in  degree. 


OUBH     S2BTATE8     ACT     (I    OP    1869) 

— continued. 

then  the  person  rightly  entitled  is  indicated  by 
the  seniority  of  the  line  to  which  he  belongs.  S.  22, 
sub-s.  11  of  the  Act,  referring  to  tiie  law  which 
would  govern  descent  in  default  of  any  heirs  who 
would  come  under  the  special  provisions  of  the  Act, 
includes  in  that  law  family  custom  when  established. 
In  an  attempt  to  prove  a  family  custom  to  the  effect 
that  females  should  not  inherit,  no  proof  was  afforded 
by  the  production  of  certain  wajib-ul-araiz,  as  to 
which  there  was  nothing  to  show  that  the  villages 
of  which  they  were  recorded  were  the  villages  in 
suit,  or  belonging  to  the  family  which  was  msput- 
ing  the  successioii.  Bhai  Nabindab  Bahadur 
Singh  v.  Aohal  Bax    .    L  L.  B.,  20  Calo.,  648 

[L.  B.,  20 1.  A.,  77 
88.  8,  18,  and  22. 

See  Hindu  Law— Wuji— Consteuction— 
07  Wi£L3— Estates  absolute  ob  uiotei^ 

[I.  Ii.  B.,  16  Calo.,  725 

B.  XO— Joint  family  under  MitaJcshara 

law^Qrant  to  member  of  taiukhdari— Declaration 
of  trust.— In  a  suit  by  an  adopted  son  against 
his  father  for  a  declaration  of  right  with  consequen- 
tial relief  in  a  share  of  a  certain  estate,  the  defen- 
dant pleaded  that  he  was  absolute  owner  thereof,  and 
in  regard  to  two  of  the  talukhs  named  .was  entered  in 
the  talukhdar's  list  prepared  under  Act  I  of  1869.  It 
appeared  that  under  a  number  of  family  transactions 
the  property  in  suit  had  been  given  .to  the  defendant 
for  such  interest  and  with  such  right  of  succession  to 
the  plaintiff  as  by  \irtue  of  the  law  of  the  Mitak- 
shara  attaches  to  ancestral  immoveable  estate  as 
between  father  and  son.  Meld  that  the  plaintiff  was 
entitled  to  a  declaration  to  Jbhat  effect,  and  that  s.  10 
was  no  bar  to  Ins  assertion  of  the  interest  declared 
to  be  vested  in  him.  Seth  Jaisial  v.  Sbth  Sita 
Bau Ii.  B.,  8  I.  A.,  216 


1. 


B.  IB— Will  ofialukhdar—Compul' 


sory  registration  of  will  devising  talukh — Deposit 
^  ufill  distinct  from  registration  under  Act  VIII  of 
1871. — A  will  devising  a  talukh  to  a  sister's  son  of  a 
talnkhdar  in  the  lifetime  of  the  talukhdar's  brother  is 
not  excepted  from  the  necessity  of  being  registered 
under  s.  13  of  the  Oudh  Estates  Act,  I  of  1869, 
such  sister's  son  not  being  one  of  those  who,  in  the 
event  of  the  talnkhdar  having  died  intestate,  would 
have  succeeded  to  an  interest  in  his  estate,  within  the 
meaning  of  the  exceptions  made  ins.  18,  sub-s.  1,  of 
that  Act.  It  may  be  doubted  whether  the  mere  title 
to  maintenance  would  be  such  an  '*  interest "  as  would 
come  within  the  meaning  of  the  .exceptions.  The 
deposit  of  a  will  under  Part  IX  of  Act  VIII  of  1871 
does  not  amount  to  the  registration  required  by  the 
above  sedtion  of  Act  I  of  1869.  Abdul  Bazzae  v. 
Amis  Haidab 

[L  Ii.  B.,  10  Calc,  876:  Ii.  B.,  U  I.  A.,  121 


2. 


Registration  in  accordance 


with  the  rules  of  1862,  regulating  the  place  and 
mode  of  it,  in  Oudh. — An  Oudh  taiukhdari  made  a 
grant  of  a  village,  part  of  her  taiukhdari,  to  her 
adopted  daughter ;  the  instrument  requiring,  in  order 


(    6451    ) 
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(    6452    ) 


OTTBH     ESTATES     ACT     (I    OF    1869) 

— continued, 

to  be  valid  under  Act  I  of  1869,  s.  13,  to  be  registered 
within  one  month  after  execution.  Wi^h  a  view  to 
its  registration,  she,  being  a  pardanashin,  sent  for 
the  neighbouring*  pargana  registrar,  who  attended 
at  her  house  for  her  convenience,  took  her  acknow- 
ledgment of  the  document,  recoi^ded  the  registra- 
tion, and  filed  a  copy  of  the  document  in  his  office. 
JSeld  that  this  proceeding  was  a  registration  of  the 
document,  complete  and  effective,  having  been  sub- 
stantially a  registration  at  the  pargana  office.  Majid 
HossBiK  V.  Faz3^-t7L-kis8A  I.  Ii.  B.,  16  Cale.,  468 

[L.  B.,  16 1.  A.»  19 


a 


Meaning  of  "  intestate  '*  at 


there  ftsed — Written  hut  unregistered  authority  to 
adopt— Begittration  Act  ClIIoflS77)y  *•  i7.— The 
Ondh  Estates  Act,  1869,  requires  the  registration  of 
the  writing  by  which  an  authority  to  a£>pt  is  exer-. 
cised;  biCt  not  the  registration  of  the  authority, 
which  is  requiredby  the  Act  tobe'in  writing.  The 
Indian  Eegistration  Act  (III  of  1877),  which  does 
require  authorities  to  adopt  to  be  registered,  expressly 
excepts  authorities  conferred  by  will..  The  word 
"intestate,"  in  s.  13,  sub-s.'l,  of  the  Oudh 
Estates  Act,  1869,  means  intestate  as  to  the  talukh- 
dari  estate ;  and  the  use  of  the  word  does  not  exclude 
from  the  exception  in  that  sub-section  a  son  adopted 
under  an  authority  conferred  by  a  talukhdar's  unregis- 
tered will.  A  talukhdar  by  his  will  authorized  his 
senior  widow  to  select  and  adopt  a  minor  male  child  of 
his  family  to  be  the  owner  of  the  entire  riasat. 
This  power  having  been  exercised,  the  following 
objections  to  the  adoption  were  disallowed :  first,  one 
founded  on  the  will  not  having  been  registered,  and, 
consequently,  the  authority  not  having  been  regis- 
tered ;  secondly,  one  founded  on  the  erroneous  argu- 
ment that  the  adopted  son  was  not  within  the  class  ex- 
cepted in  s.  18,  sub-s.  1,  and  therefore  could  not  take 
under  an  unregistered  will.  Bhaiya  Rabidat  Sivoh 
V.  Indab  ET7NWAB        .     I.  Ii.  B.,  16  Calo.,  556 

[L.  B.,  16  I.  A..  68 

L 8.  22 — Conduct  of  talnkhdar  as 


indicating  his  successor — Daughter's  son, — Where 
an  Oudh  talukdar,  not  having  male  issue,  is  shown 
to  have  so  exceptionally  treated  the  son  of  a  daughter 
as  to  give  him  in  the  family  the  place,  consequence, 
and  pre»eminence  which  would  naturally  belong  to 
a  son  of  his  own  if  one  existed,  and  would  not 
ordinarily  be  conceded  to  a  daughter's  son  and  has 
thus  indicated  an  intention  that  the  person  so  treated 
shall  be  his  successor,  such  person  will  be  brought 
within  the  enactment  of  the  4th  clause  of  s.  22, 
Act  I  of  1869. .  Circumstances  affording  evidence  of 
inch   an    intention  ^considered.      Pebtab    Nabain 

SiKGH  r.  SiTBHAO  EoOBB 

[L  Ii.  B.,  8  Cala,  626 :  1C.1..B,118 

L.  B,  4  I.  A.,  228 


2. 


Talukh  inherited  hy  a 


daughtei^s  son — Succession  or  inheritance — Primo- 
geniture,— The  talukh  to  which  the  succession  was 
in  ^spute  was  one  of  those  entered  in  the  first  and 
tecond  of  the  lists  prepared  in  conformity  with 
a.  6  of  the  Oudh  Estates  Act,  1869,  descending  to  a 


OUDH     ESTATES     ACT     (I    OS"    1888>- 

— concluded. 

single  heir  by  primogeniture.  The  last  talukhdar  died 
without  leaving  a  son,  but  left  a  widow,  and  by  & 
former  wife  two  daughters,  of  whom  the  elder  had 
a  son.  The  widow's  claim  to  an  estate  for  lif^,  under 
sub-B.  17  of  8.  22  of  the  above  Act,  was  met  by 
the  defence  that  the  daughter's  son,  having  been 
treated  by  his  maternal  grandfather  in  all  respect* 
as  his  own  son,  was  under  sub-s.  4  entitled  to  inlierit 
'the  talukh.  The  Courts  below  decided  in  his  &Toar. 
Held  that  the  Courts  below  were  right  as  to  the 
treatment  of  the  daughter's  son,  in  regard  to  sab- 
s.  4.  Pertah  Narain  Singh  v.  Svhhao  Kooer, 
J.  Z.  £.,  a  Cole,  e2S  :  L,  B.,  4  L  A„  233,  did  not 
show  that  sub-s.  4  had  been  construed  to  require 
evidence  on  that  point  attaining  to  any  special 
degree.    Umbao  Beoitk  r.  Ibshab  Husain 

[L  I>.  B.,  21  Ca^c  997 

Ii.  b.,  21 1.  A.»  lea 


OUDH  IiAND    BEVEITITE   ACT   (XVH 
OF  1876). 

88.  52,  58 — Claim  to  resume  granf, — 


A  proprietor  in  Oudh  claimed  to  resume  a  perpetual 
lease  as  having  been  granted  by  his  ancestor  at  a 
favourable  rent,  without  the  sanction,  but  otherwise, 
under  the  circumstances,  contemplated  by  s.  52  of 
the  "Oudh  Land  Revenue  Act,"  XVII  of  1876,  so- 
that  the  grant  was  resumable.  Held  that  the  claim 
failed.  The  undefined  charges,  expenses  of  manage* 
ment,  and  other  payments  incidental  to  the  lease, 
might  have  been  such  as  to  make  the  rent  paid  a 
reasonable  one  as  between  lessor  and  lessee ;  and  that 
the  favourable  nature  of  the  rate  of  rent  had  not  been 
established.    Pektab  Bahadub  Sutoh  v,  Badlu 

[I.  Ii.  B.,  25  Calc,  479- 
• 

B8,  121^  V^— Transfer  of  share   of 

under'proprietors  in  arrears  of  rent — Bight  to 
interest  on  rent  from  transferee — Oudh  Bent  Act 
(XXII  of  J886J,  s,  i41.— Under  the  Oudh  Land 
Bevenue  Act,  1876,  ss.l21, 123,  the  sliares  of  default- 
ing under-proprietors  were  transferred  to  three  of 
them  who  offered  to  pay.  The  present  suit  was 
brought  by  the  superior  proprietor,  the  talukhdar,  in 
whose  estate  the  mehal  was  comprised,  agunst 
the  whole  body  of  under-proprietors  for  arrears  of 
rent  accrued,  while  the  term  of  the  above  transfer 
was  running.  Held  that  the  provision  in  s.  123 
of  the  Oudh  Land  Revenue  Act,  1876,  to  the  effect 
that  such  transfer  shall  not  affect  the  joint  liability  of 
the  co-sharers  of  the  mehal,  had  not  the  effect  of 
charging  the  co-sharers  other  than  the  three  trans- 
ferees with  any  liability  for  rent  accrued  during 
the  term  of  the  transfer.  Interest  was  also  claimed^ 
but  as  to  this  it  was  held  that  under-proprietors  were 
not  tenants  within  the  meaning  of  the  Oudh  Rent 
Act,  1886,  s.  141,  providing  for  payment  of  interest 
on  rents  due  from  tenants.  Mithamxad  Mbhkdi 
An  Khan  v.  Mvhahicad  Tasin  Khah 

[L  L.  B.,  26  Cala,  62S 

Ii.  B.,  26 1.  A^  41 

8  C.  W.  H.,  218 
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CUDS    ZJLND   BXnnSNUE  ACT   (xvn 
OF  lB76)—conolMd0d, 

8.  168. 

Ss0  JusiSDicnoH  ov  BsTSKUE  Court — 
OUDH  BsiiT  Ain>  Betentb  Cases. 

[I.  L.  B.,  16  Gala,  616 

88.  176  and  Vie^Suit  affaintt  ths 


Collector    as    agent  for  the   Court  of    Ward*^ 

Disgrnalified  owner— Act  XXXV  of  1858  (Care  qf 

the   Sstatea  of  LunatietJ,  e,  11 — Farties^JDefen- 

dant — Ciuil,  Procedure  Code,  ss.  440  and  464, — A 

decree  was  made  against  a  Deputy  Commissioner  as 

Agent  for  the  Conrt  of  Wards  for  a  debt  due  from  a 

proprietor,  whose  estate  had  come  under  the  charge 

of  that  c^cer  in  virtue  of  an  order  made  by  the 

District  Court  under  Act  XXXV  of  1858,  the  debtor 

having   been    found   to  be  of   unsound  mind   and 

incapable  of   managing  his  affairs.     The  Judicial 

Conuniaaioner,  having  caUed  for   the  record  under 

s.  622  of  the  Civil  Procedure  Code»  set  aside  the 

decree,  which  had  been  affirmed  on  appeal.    He  was 

of  opinion  that  the  suit  should  not  have  been  brought 

against    the    Deputy    Commissioner   in   the   above 

diaracier*   but    would   only  lie  against  a  manager 

appointed  as  Act  XXXV  of  1868  Erected,  or  else 

against  a  guardian.     This  judgment,  having  gone 

npon  a  technicality  not  well  founded,  was  reversed, 

and  the  original  decree  was  restored.     Ashabpi  LaIj 

«.  DaFVTT  COMMISSIOKBB  OV  BaXA  BAITKI 

[I.  I..  IL,  22  Calc  729 
li.  B.,  22  I.  A.,  90 

OXTBH,  IiAW  OP— 

See  Mahomedav  Law— Dowbb. 

[L  I..  R,  19  Calc,  689 

I.  Ii.  R.»  21  Calo.,  186 

Ii.  IL,  20 1.  A.,  144 

OUDH  X.AWS  ACT  (XVni  OF  1876). 

8.6. 

See  Mahombdait  Law— Dowbb. 

[I.  Ii.  R,  19  Calc,  689 

I.  li.  B.,  21  Calo.,  186 

Ii.  B.,  20 1.  A.,  144 

88.  9  to  18. 


See  Pbb-bxftiob— Right   op   Pbe-bmp- 
TiOH— Co-Shabebs. 

fl.  Ij.  B,  21  Calc.»  496 

OXTDH  LOAUB  OF  1888  AJTD  1842,  PAY- 
MEirrS  DXJS  XnSDEB— 

See  Attaohmbht— Subjects  of  Attach- 
mbkt— Pebsion. 

[I.  Ii.  B.,  18  Calo.,  216 

OUDH  BSBBHFTION   ACT   (XIH    OF 
1866). 


OUDH  BENT  ACT  (XIX  OF  1868),  88.  41 
and  88,  el.  4. 

See  JtrBiBDiOTiOB  ob  Retebub  Cottbt— 
Otjde  Rbbt  abd  Retbhub  Cases. 

II.  Ii.  B.,  16  Calc.,  616 

8.111. 

See  BBS  Jitdioata— Mattbbs  ib  Issue. 

[I.  Ii.  B.,  19  Calc,  169 

- ._8. 141. 

See  Ibtebest— MisoEXLABEOUs   Cases— 
Abbeabs  ob  Rebt. 

t[L  Ik  B,  26  Calc,  628 

See  OrsH  Labd  Rbyebub  Act,  ss.  121« 
123     .        .     I.  Ii.  B.,  26  Calc,  d28 

OUDH,  BOYAIi  FAMILY  OF,  PENSION 
TO— 

See  Tbbatt,  Cobstbuotiob  op. 

[I.  Ii.  B.,  17  Calc,  284 
li.  B.,  16  I.  A.,  176 

OUDH  SnB*SETTIiEMBNT  ACT  (XZVI 
OF  1866). 

See  JUBiSDicnoB  op  Rbtbbub  Court— 

OUDH  BBBT  ABD  RBTBirnB  CA8B8. 

[X  Ii.  B.,  16Calc»  616 

L ,  Bight   to    aub-Bettlement— 

Under-tenures  held  under  couiract, — Und^-tenores 
held  nnder  contract,  or  under  any  arrangements  from 
which  a  contract  may  be  inferred,  are  within  the 
de&iition  of  sab-proprietary  rights  given  in  the  rales 
annexed  to  Act  XXVI  of  1866,  and  tlidr  holders 
are  entitled  to  a  sub- settlement.    Mahabajas  ob 

BUISAMBOBB  V.  UmAN  PaI*  SIBOH 

[I1.B.,  6  LA., 226 


—  Mortgage  dated  previoiu  to— 

See  LnciTATioB  Act,  abt.  144    Adtebse 
PossBSSXOB  •   I.  Ii.  B.,  28  Calc,  488 

[Ii.  B.,  28  I.  A.,  8 


2.  Under-proprietary    right   in 

Oudh—Settlemeut—Cireular  Order,  29th  January 
1861 — Birt  tankalp  and  khuthust  sank  alp  tenu  . 
— A  provision  in  the  Chief  Commissionor's  Circular 
Order  of  29th  January  1861  in  effect  declares  that, 
to  foond  a  daim  to  a  birt  tennre  in  Ondh,  possession 
must  be  shown  to  have  existed  in  1855,  the  year 
befwe  annexation.  This  was  assumed,  for  the 
purposes  of  this  decision,  to  have  had  the  force  of 
law  at  the  time  when  the  Financial  Commissioner 
raled»  m  Cixeular  Orders  5  and  6  of  5th  June  1868, 
that  "  a  claimant  who  cannot  prove  possession  of  his 
sankalp  holding  in  1262-68  FasU  (1864-55)  has  no 
locus  standi  in  Conrt."  Whether  rightly  treated 
by  the  Oudh  Courts  as  an  enactment  of  limitation, 
or  rather  to  be  considered  as  a  disability  affecting  title* 
this  provinoD  was  repealed  by  the  effect  of  Acts  XVI 
of  1865,  s.  5,  and  XIII  of  1866,  s.  1,  the 
suit  ^of  a  birtiah  becoming  thereupon  cogniz- 
able, notwithstanding  that  he  might  not  have 
been  in  possession  in  1855.  The  words  of  limitation 
in  the  Circular  Order  apply  to  all  \iirt  tenures, 
including  those  that  are  tenned  *'  sankalp,"  when  the 
latter  are  in  the  nature  of  birts.  Rules  I  and  II  in 
the  schedule  of  the  Oudh  Sob-Settlement  Act,  XXTI 
of  1866>  held  not  to  exclude  the  plaintiff,  he  having 
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OIJBH  StJB-SETTIiEMEKT  ACT  (XXVI 
OF  leeey-eonelmded. 

shown  tbat  he,  and  those  through  whom  he  claimed, 
did  not,  in  the  words  of  those  roles,  hold  the  land, 
"  through  privilege,  or  by  f aroar  of  '  the  talnkhdar/ 
hut  held  by  an  under- proprietary  right,  under  con- 
tract *  pucka, '  with  some  degree  of  oontinuousness, 
rince  the  Tillage  came  into  the  talukh."  Dsia 
Bun  Sing  r.  Gopaz  Dac  Pakday 

[L  If  B.,  6  Calc«  218 : 6  C«  Ii.  B.»  146 

Ii.  R,  7 1.  A.,  17 


8. 


Bight  of  tenant  under  talukh- 

dari  settlement — Tenancy 'ot'wiU—JBiight  of 
retumption — Absence  of  under^proprieiarv  right* — 
At  the  confiscation  and  restoration  of  Oudn  lands  in 
1858,  it  was  intended  to  settle  and  restore  under 
T^ulation  to  the  talukhd«rs,  with  certain  exceptions, 
the  talukhdars*  rights,  and  also  to  protect  as  far  as 
was  necessary,  by  sub-settlement  or  otherwbe,  the 
existing  rights  of  the  occupiers ;  but  there  is  nothing 
to  show  any  intention  to  advance  beyond  what  the 
rights  were  at  the  time.  Where  the  relation  of 
talukhdar  and  tenant  at  a  rent  of  land  within  a  talukh 
has  been  shown  to  have  existed  at  that  date,  and  since 
the  tenant  cannot  defeat  the  talukhdar's  right  of 
resumption  on  due  notice,  notwithstanding  a  length- 
ened duration  of  tenancy,  he  is  entitled  to  an  under- 
pioprietary  right,  either  on  the  ground  that,  by  reason 
of  this  state  of  things  having  brought  him  within  the 
meaning  of  paragraph  2  of  the  schedule  to  Act  XXVI 
of  1866,  or  on  the  ground  that  time  and  undisturbed 
enjoyment  have  ripened  his  holding  into  a  species  of 
ownership.  The  issues  between  the  parties  raising 
only  the  question  of  some  form  of  proprietary  righC 
still,  if  the  tenant  had  shown  any  right  whatever  to 
renuun  undisturbed  by  the  talukhdar,  such  right  would  • 
have  been  considered  on  this  appeal  and  would  have 
received  eifect.  The  allegation  of  a  grant  in  perpe- 
tuity in  1826  at  a  rent  to  be  varied  according  to  the 
amount  of'  revenue  payable  by  the  talukhdar,  not 
having  been  proved,  but  the  existence  and  origin  of  a 
tenancy  having  been  shown  at  a  rent,  paid  down  to 
the  commencement  of  the  suit, — Held  that  length  of 
enjoyment,  <*onpled  with  such  payment  of  rent,  could 
give  no  ^eat^  force  to  the  tenant's  right  than  it 
originally  possessed.  Rohan  Sikgh  v,  Susat  Sinoe 
[L  li.  B.,  11  Calc.  818 : 1..  B.»  12  L  A.,  25 


OUDH    TAIiUEHDABS*    BELIEF   ACT 
(XXIV  OF  1870). 

8.  ^—-Hypothecation   of  lands    under 


management. — A  talukhdar,  the  management  of  whose 
talukh  at  the  time  was  Tested  in  an  officer  appointed 
under  s.  3  of  Act  XXIV  of  1870,  made  an  instrument 
purporting  to  hypothecate  the  talukh  to  secure  payment 
of  money  borrowed  by  him.  Held  that,  as  the 
document  contained  no  perscpal  contract  to  pay  out  of 
personal  estate,  or  any  estate  other  than  the.  talukh,  it 
was  unnecessary  to  consider  whether  a  talukhdw, 
whilst  his  talukh  is  under  management  in  pursuance 
of  the  provisions  of  the  above  Act,  is  competent  to 
make  a  personal  contract,  this  being  only  an  hypothe- 
cation of  the  property  falling  within  s.  ^  cl.  3,  of 


OXTDH 
.  (XXIV  OF  l&lOy-^onelnded. 

the  Act,  and  invalid  within  its  meaning.      Na90tam 
Dasb  v.  Sheo  Pabgash  Sikgh 

[L  Ii.  B.,  10  Calo.,  740:  Ii.  B^  11 1.  A^  88 


8»  10 ^Appeal — Appeal  a  1 1  o  mf  e  d 

though  presented  after  time. — C^  in  wluch,  having 
regard  to  exceptional  circumstances  and  ezcqptional 
legislation,  an  appeal  to  the  Commissioner  of  0ivi- 
non  against  a  decision  pf  a  manager  appointed  nnder 
the  Ondh  Talukhdars'  Belief  Act  was  hdd  to  have 
been  rightly  allowed,  although  preferred  Umg  ftfter 
the  i>eriod  of  six  weeks  prescribed  by  s.  10.  It 
appeared  that  the  appellant  in  the  Court  below  was  a 
minor  and  incapable  of  exercising  his  right  to  appeal 
except  through  the  manager,  who  himself  made 
the  order  appealed  from,  and  that  the  resjKMideiits 
(present  appellants)  had,  after  the  expiration  of  the 
said  six  weeks,  themselves  prayed  for  a  judicial 
determination  of  substantially  the  same  queetioDs  as 
were  raised  by  the  present  appeal.  Bajoudab  c. 
Bhagwait  Bax     •  .  Ii,  B.»  5  L  A^  197 

— ; B.  25— Jfaa^^r  not  made  P^^f    '«» 

suit — JEfect  on  decree. — Where  a  manager  of  the 
estate  had  been  appointed  under  the  proviaions  of 
Act  XXIV  of  1870  (The  Oudh  Talukhdars*  BeUef 
Act),  but  had  not  been  made  a  party  to  a  suit  relating 
to  the  right  to  succeed  to  the  talukhdari, — Held  that 
the  omisnon  did  not,  under  s.  25,  affect  the  valley 
of  the  decree  between  the  parties.  Pbbtab  Nabaiv 
SiNGH'v.  Tbilokinath  Sinoh 

[I.  Ii.  B.,  11  Calc,  186 :  L.  B.,  11 1.  A.,  187 


OUTCAST. 


property  of— 


^Ses  Pbobatb—OpfosTiion   to,   ob    Bb- 

TOCATION  OF,  GbaNT. 

[L  Ii.  B.,  21  Gala,  887 
Succession  to — 

See    BisDTJ    Law— Inhsbitaitob— Illb- 

eiTIMATB  ChILDBBK. 

[I.Ii.B.,18AIL,57d 
OUTCASTS. 

See  H INDV— L AW  ^ iKHBBITAirOB— D ako- 

INO  GiBLs     .    I.  Ii.  B«  18  MacU  188 

OWNXSB  OB  OCCUFIEB  OF  LAUD. 

See  B10TIK&      .     I.  Ii.  B.,  12  All.,  550 

OWNEBS      AND     OCCUFIBBS,     FINE 
IMPOSED  ON— 

See  Bbkoaz  Mctnicipaij  Act,  III  of  ISBir 
B.  67     .  .  8  B.  Ii.  B^  Ap.,  8 

OWNEBS  OF  ADJOINING  ESTATBa 

See  Dbobbs—Fobm   ov    Dbobsb— Pos- 
8BB610H       .  .  I.  Ii.  B.,  17  Gala,  814 
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8m  Ehoti  Tsnttbe. 

[I.  li.  B.,  11  Bomuy  680 

—  Evidence  of  transfer  of — 

Set  Mahokkdak  Law— Qivf. 

[L  If.  B.»  19  A1L»  267 
Ii.  B.»  24 1*  A.,  I 

i^tff  Bboibtkation  Act,  b.  49. 

[L  Ii.  R,  18  Bom.»  18 

—  Presumption  of— 

See  BovNDABY  .  9 IXT.  B.,  426 

See  SvDOWKENT     L  Ij.  B.,  16  All.»  412 

See  Ohus  of    Pboop -tFossbbsiof   aitd 
Pboop  09  TiTLB    I.  If.  B,»  12  All.,  46 

See  BoAP,  Owkbbbhip  of. 

[I.  Ii.  B.,  4  Calc.9  206 


1. Ownership  of  tanks— Po^ftf^- 

tion  sufficient  to  bring  suit* — In  a  suit  to  recover 
posBeflsion  of  the  beds  of  tanks  which,  though 
gradually  reclaimed  and  made  fit  for  cultivation  by 
def endante,  were  situate  within  plaintiiPs  mil  estate, 
and  had  been  measured  and  recorded  in  the  zamindari 
<:hittaht  as  the  khas  khamar  and  unfit  for  cultiva- 
tion,— Held  that  plaintiffs  being  unable  from  the 
nature  of  the  ground  to  show  any  direct  acts  of 
ownership,  the  presumption  was  that  until  the  act  of 
defendant  dispossessing  them  they  were  sufficiently 
in  possession  to  enable  them  to  maintain  their  right  of 
suit.  Bttfaittoollah  Chowdhbt  v,  Shtjshbb 
Shikhvb  Banbbjbb      .         .        ,14  "W.  B.,  67 


2.  Enjoyment  of  fruit  on'  trees 

— Disputed  right  to  posseteion. — Where  the  ques- 
tion aa  to  possession  was  doubtful,  a  Civil  Count 
was  held  to  have  committed  no  error  of  law  in  pre- 
suming ownership  from  the  fact  of  enjoyment  of  the 
fruits  of  trees  growing  on  the  disputed  land.  DoLB 
-GoBiirD  GooPTO  r.  Batoo  alias  KiSTO  Chvkdss 
Chvckbsbttttt  •        .        .22  W.  B.,  406 

3,  — .^ Uncultivated    lands— jPom^^- 

sion — Tiile. — Lands  which  have  never  been  occupied 
for  cultivation,  and  which  are  of  such  a  nature  and 
description  as  that  no  one  can  be  said  to  be  in  posses- 
sion, ma^  be  presumed  rightfully  to  belong  to  the 
parties  with  whom  the  title  rests.  .  Mooohbb  Baic 
Hajheb  v.  Bibbambhttb  Boy  Chowphky 

[24  W.  B,  410 

See  Sumnn)  An  v.  Extbiscoonibba  9  W.  B.»  124 

Leblakund  Singh  v,  Babhbbkoonibsa 

[16  W.  R,  102 


4.  — -—  Act  of  ownership— iS«»<  for 

possession — Disputed  posssssion, — In  a  suit  for 
possession,  where  it  was  found  not  only  that  all  the 
land  in  disputo  was  comprised  within  boundaries 
specified  in  documents  admitted  by  both  parties,  but 
lUso  that  pUuntiif  had  for  a  long  time  stored  bamboos 
ftnd  wood  on  one  portion  and  grazed  his  cattle  on 
another,— ftfZ^  that  these  acts  of  ownership,  taken  in 
eonjunc^OD  with  the  specification  of  boundaries,  left 
no  doubt  that  the  lands  concerned  were  the  property 
of  the  plaintiif.    Bam  Nabain  Boy  r.  'Siluokeb 

.  24  W.  B.,  144 


OVnSTEEiSHlP^continmed. 
6. 


^     Measurement  aind 

mapping  hg  Ameen, — ^Where  an  Ameen  measured  and 
mapped  land,  and  altered  his  map  on  objection  made, 
the  proceedings,  as  being  merely  upon  paper,  and  not 
interrupting  the  actual  possession  or  occupation  of 
the  land,  were  held  not  to  amount  to  an  act  of  owner- 
ship by  dther  of  the  parties  concerned,  or  to  affect 
the  question  of  possession.    Janokbb  Nath  Chow- 

DHBY  V,  %0JBKDB0  COOHAB  BOY  ChOWDHSY 

[26  W.  B.,  66 

•  6.  — ; Adjoining  buildings— JFiiW*  of 

adjoining  buildings  on  same  foundation. — Where 
the  extenud  walls  of  two  adjoining  houses  which  now 
belong  to  different  owners,  but  which  at  one  time 
were  the  property  of  the  same  person,  have  been 
erected  wholly  or  partly  on  the  same  foundation  wall, 
and  there  is  an  entire  absence  of  evid^ce  on  either 
side  as  to  the  dates  of  the  several  purchases,  or  of  the 
terms  on  which  they  were  made,  the  presumption  is 
that  the  line  of  demarcation  of  the  two  properties  is 
that  indicated  by  the  superincumbent  walls.  Basha 
MoHXTN  Boy  v.  Baj  Ciiuvdbb  Dabs 

[2  C.  L,  B.,  377 

7. Diversion   of  roBd^JRight  of 

owners  of  land  adjoin  •  ug  old  road — Public  road, 
— There  is  a  presumption  that  a  highway,  or  waste 
land  adjoining  thereto,  belongs  to  the  owners  of  the 
soil  of  the  adjoining  land.  NiHAL  Chand  «.  Azhat 
Ali  Ehak        •        •       .    I.  Ik  Ry  7  AIL,  862 


8. 


Forest  lands  in  Halabar — 


Hindu  law — Property  in  the  eoil — Right  of  Sove- 
reign,— In  the  district  of  Malabar  and  the  tracts  ad- 
ministered as  part  of  it,  there  is  no  presumption 
that  forest  lands  are  the.  property  of  the  Cn>wn. 
According  to  the  Hindu  law,  a  right  to  the  possession 
of  land  is  acquired  by  the  first  person  who  makes  a 
beneficial  use  of  the  soil,  the  right  of  the  Sovereign 
being  to  assess  the  occupier  to  revenue.  Seobbtaby 
OF  Statb  fob  India  v.  Viba  Bayai^ 

[L  If.  B.,  9  Had.,  176 

9. Forest  lAndB—Acts  of  ownership 

— Property  in  the  soil —Construction  of  istemrari 
sanad  of  1803  as  to  lands  granted — Evidence 
of  possession — Questions  of  fact — Proof  of 
zamindari  title, — A  zamindar  clumed  from  the 
Government  the  proprietary  {XMsession  of  a  tract 
of  hill  and  forest,  in  virtue  of  an  istomrar  sanad  of 
the  year  1803,  conferring  upon  the  grantee,  his  heirs 
and  successors  a  permanent  property  in  ihe  zamin- 
dari as  then  possessed.  To  the  sanad,  which  was 
aptly  worded  to  include  the  subject  of  this  claim, 
the  acts  of  the  zamindar  had  been  ascribed.  But 
it  did  not  contain  any  description  of  the  lands 
which  it  was  intonded  to  carry,  a  marginal  noto 
only  specifying  three  villages  then  comprising  the 
zamindari.  The  plaintiff  having  proved  that  he  and 
his  ancestors  had  cut  wood,  pastured  cattle,  and 
gathered  forest  produce  in  certain  forests  for  fifty 
years,  the  lower  Court  held  that  such  acts  of  enjoy- 
ment were  only  evidence  of  an  easement  and  not 
of  adverse  possession.  Held  by  the  High  Court 
that  these  acts,  as  they  had  been  done  under  the  belief 
I   and  assertion  that  the  said  tracts  formed  portion  of 
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the  samindari,  and  that  the  plamtiff  and  his  ancestors 
were  owners  of  the  said  tracts*  were  evidence  of  ad« 
Terse  possesnon.  In  principle,  an  act  done  is  one  of 
ownership  or  evidence  of  an  easement  according  a^  the 
person  doing  it  asserts  general  ownership  or  a 
particular  right  in  another  property.  The  enjoyment 
of  any  right  of  ownership  over  the  soil  is  primd  facte 
proof  of  ownership  of  the  soiL  Where,  therefore,  the 
lower  Court  found  such  an  enjoyment  of  ^  f oreet  as 
proved  title  to  the  profits  thereof ,  and  such  enjoyment 
was  accompanied  with  an  assertion  of  ownership  of  the 
soil, — Meld  that  the  Court  was  bound  to  find  a  title 
to  the  soil  established.  SiYASUBBAiCAirAYA  r. 
Seobetabt  of  State  sob.  India 

[L  li.  B.,  9  Mad..  285 

Held  by  the  Privy  Council  on  appeal  (affirming 
the  decision  of  the  High  Court)  that  the  grant  was 
not  confined  to  the  villages  so  named,  and  to  an  area 
in  their  immediate  vicinity,  but  that  the  whole  tract 
of  hill  and  forest  was  claimable  on  its  being  shown,  by 
direct  evidence  or  reasonable  inference,  that  it  was 
in  the  possession  of  the  zammdar  when  he  obtained  a 
permanent  title  from  the  Government.  As  to  part 
of  the  tract,  the  zamindar's  acts  of  possession,  ^uch 
as  grazing  cattle,  cutting  timber,  and  collecting 
forest  produce,  had  been  exclusive  of  the  exercise  of 
such  rights  by  any  other  persons ;  but  as  to  another 
part  of  the  tract,  his  acts  of  that  character  had  been 
concurrent  with  a  similar  user  of  hill  and  forest  by 
raiyats  of  neighbouring  villages,  not  part  of  the  zamin- 
dari  and  belonging  to  the  Government.  Held,  as  to 
both  parts,  that  the  acts  of  possession,  which  had  been 
found  by  both  the  Courts  below  to  have  been  done  by 
the  zamindar,  did  not  fall  short  of  proving  his  pro- 
prietary possession,  and  that  the  user  by  the  villagers, 
not  having  taken  place  in  the  assertion  of  dbnflicting 
proprietary  right,  and  whether  or  not  they  were 
sufficient  to  establish  rights  of  easement,  were  neither 
in  amount  nor  quality  sufficient  to  displace  the 
zamindar's  proprietary  title.  The  decision  of  the 
first  Court  that  the  exercise  of  the  abovementioned 
rights  by  the  zamindar  was  evidence  only  of  the 
right  on  hia  part  to  use  the  land  of  another  for 
the  purposes  indicated,  had  been  rightly  reversed 
by  the  High  Court.  Where  the  propriets^y  right  in 
a  tract  of  land  had  been  constantly  asserted,  all  ques- 
tions between  the  <Usputants  as  to  the  amount  of  the 
use  of  the  tract  by  the  claimant,  and  as  to  the 
sufficiency  of  such  use  to  establish  his  possession  over 
the  whole  extent,  were  held  to  be  questiona  of  fact. 
Seoebtaby  oe  State  eob  India  v.  Neilakutti 

SiTA  SXTBEAKANIA  TbYAB 

PL  Ii.  B.,  16  Mad.,  101 
Ii.  B..  18  L  A.,  149 


10. 


Property    in   trees — T  ree 


planted  hy  mviunili  of  a  shrine  on  land  belonging 
to  the  ehrine — Enjoyment  of  the  fruit  hy  mntwali 
— Attachment  of  tree  in  execution  of  money»decree 
against  mutwali. — k  tree  having  been  pluited  by 
the  predecessor  of  a  mutwali  of  a  shrine  on  land 
admittedly  belonging  to  the  shrine,  and  a  judgment- 
creditor  of  the  mntwali  having  sought  to  attach 
the  tree  under  a  money-decree  against  die  mutwali, — 


OWSnESBJSBJB^coneluded. 

Held  that,  although  the  judgment-debtor^*  prede- 
cessor planted  the  tree  while  acting  as  iiiiitwali«  he 
could  acquire  no  property  in  the  tree  by  so  doing, 
nor  could  any  benefit,  which  he  or  the  present 
mutwali  might  have  derived  by  taking  the  frnit  of 
the  tree,  enable  them  to  acquire  any  right  of  owner* 
ship  in  the  tree  as  against  the  shrine.  Thejland 
admittedly  belonging  to  the  shrine,  the  tree  must 
have  the  same  character  until  the  contrary  was  proved. 
NXJEBIBI  V.  MAeAin:iAL  Paebhitdas 

[L  Ii.  IL,  16  Bom.,  647 

OW17EB8HIP  IN  THS  SOIIi. 

See  PEiraioKS  Act,  1871,  s.  3. 

IX  Ii.  R,  1  Boxn.*  52a 

OWNBBSHIP,  BIGHT  OF— 

See  Limitation  Act,  1877>  b.  26. 

[I.  Ii.  B^  16  Bom.,  582 

OWNEBSHIF,  TBAN8FEB  OF— 

See  Contbaot  Aot,  s.  78. 

[L  Ii.  B.,  4  Calc  801 

See  Casks     xtitdbs     Yeitdob    avd- 

PUBCHASBB. 


PANCHAYAT. 

L District  panchayat— lfa<;.  Reg, 

XII  of  1816— Mad.  Beg.  VII  of  1816-Madras 
Civil  Courts  Act,  III  of  1873. -Neither  the  total 
repeal  of  Regulation  VII  of  1816  by  Act  III  of  1813 
(Madras  Civil  Courts  Act)  nor  the  partial  repeal 
of  Begulation  XII  of  1816,  so  far  as  it  contained 
words  of  reference  to  Begulation  VII  of  181^  abo* 
lished  the  jurisdiction  of  district  panchayats.  A 
Collector  cannot  order  a  reference  to  a  district  pan- 
chayat  under  Begulation  XII  of  1816  unless  there  has 
been  (1)  an  inquiry  as  to  whether  the  parties  will 
submit  to  the  jurisdiction  of  a  village  panchayat ;  (2) 
an  objection  from  either  party  to  such  reference,  and 
a  request  in  writing  by  one  of  the  parties  that  the 
matter  be  referred  to  a  district  panchayats    Chieati 

ZAKINDAB  v.  PXDDAKIICEDI  ZaKIHDAS 

[I.  Ii.  B.%  8  Had.,  56» 

2. Mad.  Beg.  XXXII 

ofim2—Mad,  Beg.  XII  of  ISlS-^Case*  in  which 
a  district  panehayat  may  be  appointed-^Finality 
of  award — Notice  of  nomination  of  panehayatdars. 
The  appUcalAlity  of  the  procedure  provided  in  Madras 
Begulation  XII  of  1816  is  not  limited  to  cases  in 
which  a  breach  of  the  peace  has  taken  plaoe  or  is 
apprehended.  When  a  ^strict  panchayat^  appointed 
under  that  Begulation,  has  come  to  a  deoisioa,  that 
decision  is  final  and  conclusive  between  the  parties 
and  cannot  be  impeached  or  set  aside,  except  in  the 
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nutimer  prescribed  by  the  Begulatiou.  Such  decision 
is  not  invalid,  because  only  one  party  consented  to 
the  reference  of  the  matter  in  dispute  to  a  panchayat, 
or  because  the  other  party,  who  protested  against 
the  proceedings,  had  not  notice  of  the  time  when 
the  nomination  of  the  panchayatdars  was  to  take 
place.    Nabayaka  r.  CHAin>BA 

[L  L.  B^  15  Had.,  1 


PANCHNAMA. 

Beitisal  to  attend  to  make— 

See  Bombay  Dibtbiot  Polios  Act,  s.  68. 

[I.  Ii.  B«»  22  Bom.,  870 


See  Ca8B8  uvdeb  Pbaotiob — CrviL  Cases 
^Papbb-Booxs. 

—  Failure  to  deposit  costs  of— 


See    Lbttebs    Patbht,    HiaH     Coitbt, 
CL.  15 .        .     I.  Ik  B.,  23  Calo.,  839 

See  Limitation  Aot,  abt.  168. 

[I.  li.  B.,  28  Calo.,  889 

See  Review — Powbb  to  Beview. 

[I.  I..  B.,  28  Calo.,  839 
L  li.  B.,  24  Calc,  850 


CDBBENCY  AXyr  (XX  OF  1882). 
-  B.  25. 


See  Pbouissoby  Note— Fobm. 

[I.  li.  B.,  16  Bom.,  689 

FABDANA8HIN  WOMEN. 

See  Appellate  Cottbt — Ebbobs  apeeot* 
iHa  OB  not  Meeits  op  Case. 

[L  li.  B.,  26  Cala,  807 
2  C.  W.  N.,  566 

See  ATTAOHMBin — Att aohment  '  op  Peb- 
SON  I.  li.  B.,  7  Calo.,  19 

•    [17W.B.,86 

See  Commission — Cbiminal  Cases. 

[I.  L.  B.,  5  AIL,  92 
I.  Ij.  B.,  15  Calo.,  775 
I.  Ij.  B.,  24  Calo.,  551 

See  Etidbnce— Pabol  Evidenoe— Vaey- 
nra  ob  CoNTBAPiOTiNa  Wbittin  In- 

STBITMENT^. 

[1  B.  li.  B.,  O.  C,  28, 81  note 

See  Inspection  op  Documents. 

[I.  li.  B.,  8  AIL,  265 

See    Onus    op     Pboop— Decbees     and 
Bbbss,  Suits  to  enpoboe  ob  set  aside. 

[10  B.  Ii.  B.,  205 

18  B.  Ii.  B.,  427 

li.  B^  1  L  A.,  192 


FABDANASHIN  WOMIEN^continued, 

See  PaiNCiPAL  and  Agent — Authobity 
OP  AasNTS       .  L  Ii.  B.,  7  Calc,  246 

[L.  B.,  8  L  A,  89' 

See  BEaiSTBAB  op  High  Coubt. 

[L I^  B.,  16  Calo.,  830- 

See  Will — Attestation. 

[L  Ii.  B.,  16  Cala,  19 

L Dealings  -with  parda  women 

—Onus  cf  proof-^Emdence  of  bond  Jides,—A  Hindu 
parda  woman  is  entitled  to  receive  in  the  Courts  of 
this  country  that  protection  which  the  Court  of 
Chancery  in  England  always  extends  to  the  weak, 
ignorant  and  infirm,  and  to  those  who  fqr  any  other 
reason  are  specially  likely  to  he  imposed  upon  hy  the 
exertion  of  undue  influence,  which  is  presumed  to^ 
have  heen  exerted  unless  the  contrary  be  shown.  In 
all  dealings,  therefore,  with  persons  so  situated,  it  is- 
incumbent  on  the  party  interested  in  upholding  the 
transaction  to  show  that  its  terms  are  fair  and 
equitable ;  the  most  usual  mode  of  discharging  such 
onus  being  to  show  that  the  lady  had  good  independent 
advice  in  the  matter,  and  acted  therein  altogether 
at  arm's-length  from  the  other  contracting  party. 
Baehun  v.  Ahmed  Hossein      .     22  W.  B.,  448 


2.  — -^ Ezeeution  of  deed  by  par- 

dB,nBLBhiD.—Seffieeration    of    deed— Evidence    of 
execution,— In  cases  of  transactions  by  parda  women, 
mere  registration  does  not  go  far  to  corroborate  the 
proo^  of  their  validity,  unless  a  mutation  of  names 
takes  place,  which,  if  done  under  a  mookteamama, 
has  not  the  same  effect  as  against  a  parda  woman  as- 
it  has  against  a  person  capable  of  transacting  his  own. 
business  and  acting  for  himself.     Where  the  con- 
veyance by  a  paroda  woman   is  impeached,  there 
ought  to  be  clear  evidence,  not  of  the  mere  signature 
by  the  party,  but  that  the  secluded  woman  had  the 
means  of  knowing  what  she  was  about.    Fuzzul 
Hossein  v,  Axjud  Ali  Khan     •     17  W.  B.,  528 


8. 


R  eg  i  at  ration — 


Evidence  of  genuineness, — The  mere  registration  of 
a  lease  is  no  proof  of  its  genuineness,  especially  in  the 
case  of  a  lease  which  was  first  produced  as  a  valid 
instrument  nearly  nine  years  after  its  execution,  and 
which  was  alleged  to  have  been  granted  by  a  parda- 
nashin  lady,  but  no  satisfactory  evidence  was  given 
that  she  had  put  her  signature  and  seal  to  it,  and 
that  she  did  so  with  a  knowledge  of  the  nature  and 
contents  of  the  instrument.  Dooleb  Chanb  v. 
OoMDA  Ehanum  .  '  18  W.  B.,  238 

Explanation     of 


doeument, — In  order  to  charge  a  pardanashin  woman 
upon  an  instrument  or  poWer  purportiD<;  to  have  been 
executed  by  her,  it  is  requinte  that  the  person  relying 
on  such  a  document  should  give  satisfactory  evidence 
that  ifc  has  been  explained  to  and  understood  by  her. 
SuDisHT  LAii  V.  Sbeobhabat  Koeb 

[I.  Ii.B.,  7Calc245 

6. — .  Onus   prohandi — 


Evidence   of  deed   being  explained— Pardanashin 
without  legal  assistance, — M^erethe  defendant,  who  • 
was  shown  to  be  an  illiterate  pardanashin  lady,  denied 
on  her  oath  that  in  executing  a  wakf  nama  die  had 
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liny  intention  of  creating  an  absolnte  wakf,  or  that 
>  she  understood  the  effect  of  the  deed  when  she  exe- 
"cnted  it>  the  onns  was  on  the  plaintiffs  to 
show  that  she  was  fnlly  aware  of  the  character  of 
'the  document  and  its  legal  effect>  and  that  she  had 
proper  professional  advice  at  the  time  of  its  execution. 
Jn  the  absence  of  such  proof, — Held  that  the  deed 
was  not  binding  on  her.  Dblboos  Bakoo  Bboxtk 
«.  Abhgab  AUtY  Khak 

[15  B.  li.  XL,  167  :  28  W.  B.,  458 

Held, in  the  same  case,  on  appeal  to  the  Frivv 
"Council,  who  affirmed  the    judgment  of  the  High 
Court :  A  Coart,  when  dealing  with  the  disposition  of 
her  property  by  a  parda  woman,  ought  to  be  satisfied 
that  the  transaction  was  explained  to  her,  and  that 
•ishe  knew  what  she  was  doing ;  especially  in  a  case 
where,  without  legal  assistance,  for  no  consideration, 
-and  without  any  equivalenti  she  has  executed  a  docu- 
ment, written  in  a  language  she  does  not  understand, 
^hich  deprives  her  of  all  her  property.  In  the  case  of 
%  pardanashin  woman  who  has  no  legal  asustance,  the 
•ordioary  presumption,  that  if  a  person  of  competent 
capacity  signs  a  deed,  he  understands  the  instrument 
1x)  which  he  has  affixed  his  name,  does  not   arise. 
Abhgab  Ali  v.  Dblboos  Banbb  Bbguic 

[L  li.  B.,  8  Calc,  824 

See  also  the  cases  of  Makohab  Dass  t.  Bhaga- 
SkTi  Dabi     .  •        1  B.  Ii.  B.,  O.  C,  28 

Kanailal  Jowhabi  o,  Eaminx  Dbbi 

[1 B.  Ij.  Bm  O.  C,  81  note 

Thaxoobdebit  Tbwaby  V,  Ali  Hossbik  Khah 
[18  B.  Ii.  B,  427 :  21 W.  B.,  840 

Xi.  Bay  1 1»  £L,f  102 

SOOITDVB  KOOMABBB    DbBIA  V,    KiSHOBBB     LiL 

5EIN 6W.B.248 

Roop  Kabain  Singh  v,  Gujadhub    Pbbbhad 
Il^ABAiN 9W.B.,297 

6, —  Death'hed     dispo* 

eition— Proof  of  hondfide  intention, — Where  a  deed 
purports  to  have  been  executed  by  a  parda  woman,  the 
-Court  should  see  that  it  was  fairly  taken  from  her,  and 
that  she  was  a  free  agent  and  duly  informed  of  what 
4he  was  about.  When  the  disposition  is  in  the  nature 
^  a  death-bed  disposition,  the  Court  that  upholds  it 
ought,  from  whomsoever  it  proceeded,  to  be  satisfied 
,that  it  was  the  free  voluntary  act  of  the  party  by  whom 
it  purports  to  have  been  execnted,  and  expressed  her 
real    intention.       GbiSh     Chokdbb    Lahobbb    v, 

HXrGGOBUTTT  DEBIA 

[14  W.  B»  F.  C,  7i  18  Moore*B  L  A^  419 


7. 


MooJc  tecurjMmah, 


Validity  of — The  issue  being  as  to  whether  a  certain 
mookteamamah,  which  purported  to  have  been  signed 
«by  the  respondent,  was  valid  or  not,  the  validity  of 
the  mookhteamamah  was  pronounced  against,  as 
there  was  no  legal  proof  of  its  execution,  and  the 
absence  of  legal  proof  was  not  compensated  by  any 
legitimate  inference  arising  out  of  or  by  any  of  the 
ffl^  disclosed  by  the  other  parts  of  the  case,  the  whole 
of  the  transactions  relative  to  the  execution  thereof 


FABDAKASHIN*  VTOTSJSN^eoniinned, 

being  of  a  yery  questionable  character.  SsiTin^ 
Pbbbhad  «.  Doolhin  Badak  Eokwitb 

[8  W  .B,  P.  C,  22 :  11  Moore's  I.  A.,  268 

8.  — -  Document  obtained 

hy  chief  male  member  of  family. — ^A  document  ob- 
tained by  the  chief  male  member  of  a  family  from  a 
parda  woman  should  receive  a  strict  constmctioii. 

S0027ABOYB  AVMAL  O.  LaTOHMI  AHMAL 

[18  w.  B,  p.  a,  3 

9.  Contract      witb 

pardantuhin  woman — Proof  ae  to  knowledge  of 
transaction  before  execution  of  document. — ^Where 
two  Nambudri  females— a  mother  and  daughter 
(plaintiff) — executed  a  document  in  favour  of  defen- 
dant, a  male  relative  (nephew  of  the  former),  which 
purported  to  divest  the  plaintiff  and  her  mother  of 
the  entire  property  of  the  illom  of  which  they  were 
the  sole  proprietors,  and  to  vest  it  in  the  defendant  in 
consideration  of  his  promise  to  mary  and  raise  up 
heirs  to  the  illom  to  wMchthe  plaintiff  and  her  mother 
belonged,  and  to  maintain  the  plaintiff  and  her  mother 
till  death,  and  it  was  proved  that  plaintiff  was  well 
aware  of  what  she  was  doing,  and  had  subsequently 
clearly  recognised  the  defendant  as  absolute  proprietor 
of  the  property  and  was  contented  with  his  having 
assumed  the  position  pointed  oat  in  the  document, — 
Seld  that  the  transaction  was  valid,  and  could  not  be 
called  into  question  on  the  suggestion  that 
plaintiff  was  placed  at  a  disadvantage  and  was  not 
fully  cognizant  of  the  irrevocable  nature  of  the  deed  ; 
and  that  the  rule  laid  down  by  the  Privy  Council 
in  Aehgar  Ali  v.  Delroot  Banoo  Seyam,  I,  L*  12., 
S  Calc,  324,  and  in  Tacoordeen  Tewarry  v.  Alt 
Soatein  Khan,  L.  J2.,  1  I,  A.,  192,  had  been 
complied  with,  and  that  defendant  had  discharged 
the  burden  of  proof  upon  him.  Tauabashebhi 
SiTiTHBis  Andabjanoic  v.  Mabanat  Vasttdbvak 
Nahbudbipab  .    L  Ii.  B.9  8  Had.,  215 


10. 


Raiting  ofnnnecee^ 


nary  defence  by  legal  adviser. — ^Observations  re- 
garding instructions  by  a  pardanashin  lady  in  a 
warrant  of  attorney  to  her  pleader  to  do  "  necessary 
acts. "    MoNicOHiHi  Dassi  v.  Ealidas  Ahibi 

[2  C.  W.  N.»  282 


IL 


CondHione  neces' 


sary  to  the  valid  execution  of  a  document  by 
pardanathin^-8uit  to  set  aside  deed — Onus  pro* 
bandi, — ^Where  a  deed  executed  by  a  pardanashin 
woman  is  sought  to  be  set  aside,  it  is  for  the  party 
wishing  to  uphold  the  deed  to  show  affirmatively  that 
the  transaction  intended  to  be  carried  out  by  the  deed 
was  a  reasonable  one ;  that  the  executant  was  fully 
cognizant  of  the  meaning  and  legal  and  practical 
effect  thereof,  and  that  she  execut^  the  same  with 
her  full  and  free  consent,  that  is  to  say,  that 
she  had  independent  advice  on  the  subject  and  was 
not  otherwise  as,  e*g.,  by  reason  of  bodily  or  mental 
infirmity  or  by  reason  of  fraud  or  coercion  practised 
upon  her,  incapable  of  giving  a  rational  consent  to 
the  transaction.  One  M,  a  pardanashin  lady  of  some 
70  years  of  age,  and  more  or  less  illiterate,  executed 
on  the  11th  September  1888  a  deed  which  purported 
to  divest    her    immediately  of  all  her  property  in 
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favour  of  her  son  H,  who  was  dumb  and  imbecile,  her 
daughter  jS  who  was  named  in  the  deed  as  gpiardian 
of  IT,  and  that  daughter's  son  7.     J' was  betrothed 
to  a  daughter  of  one  F,  and  one  of  Si's  daughters  was 
married  to  one  S  H,    Those  two  persons,  ih's.,  F  and 
S  JET,  were  mainly  instrumental  in  procuring  the 
execution   of  the  deed    in  question.    The  deed  was 
drafted    in    very  artificial  language,  and  it  was  not . 
shown  that  the  executant  ever  understood  its  contents 
or  effect.     The  executant  was,  moreover,  at  the  time 
of  execution  in  ill-health  and  great  mental  distress, 
owing  to  the  death  of  her  son,  H,  which  had  hap- 
pened some  months  previously.     The  deed  was  also 
executed  in  the  absence  of  the  person  who  was  at  that 
time  the  executant's  chief  adviser  and  the  manager 
of  her  property.      Lastly,  it  appeared  that,  as  soon 
as     the  executant  came  to    know    what  the    true 
nature  of  the  deed  was,  and  that  proceedings  had 
b'een  initiated  in  the  Revenue   Department  for  muta- 
tion of  names,  she  took  immediate  measures  to  show 
her  dissent  from  the  provisions  of  the  deed  and  her 
disapproval    of    what  had    been  done  thereunder. 
Said  that  under  the  circumstances  above  set  forth 
the  deed  in  question  could  not  be  considered  as  having 
been   executed  under  the  conditions  necessary  in  such 
cases,  and  must  be  set  aside.    Athgar  Alt  v.  Delrooi 
Banco  Begam,  /.   X.  £.,  B   Cole,  824;  Mahomed 
BaJksh  Khan  v.  Sosteini  Bihi,  I.  L,  12.,  IB   Calc, 
684  ,•  Behari  Lai   v.   Habiha  Bibi  I.   X.  12.,  8 
ML,  267 ;  and  Kaniz  Fatima  v.  AbbaslAlh  L  L.  E., 
8  AIL,  627,  referred  to.     Mabiam  Bibi  •.  Sasika 

[L  li.  B^  14  AIL,  8 

12. Froof     of    eX' 

flanation  of  deed — Oosha  women,  Deed  executed 
hy —  Onne  of  proof,—  In  a  suit  on  a  mortgage  it  was 
held  that  two  goi^  women,  who  had  executed  the 
instrument  in  conjunction  with  their  son  and  brother, 
resi>ectively,  were  not,  under  the  circumstances, 
entitled  to  have  their  shares  exonerated  for  want  of 
proof  that  the  transaction  had  been  explained  to  them. 
Aehgar  Alt  v.  Belrooe  Banoo  Begum,  I-  X.  12.,  3 
Calc.,  824,  distinguished,  Badi  Bibi  Sahibal  r. 
Samx  Fillai  .    I.  Ij.  B.»  18  Mad.,  257 


FABDANA8HIN  WOULEN^-^ontinued, 


14. 


—    Bealinge     with 


la. 


Froof  of  explana- 


tion  of  deed  executed  by  pardanaehin  womat 
Mortgage  of  ancestral  property  made  by  Hindu 
widow  under  power  of  attorney  given  by  her  to  male 
relative. — It  is  absolutely  necessary,  before  holding 
that  a  pardanashin  lady  or  her  property  is  liable  on  a 
contract  alleged  to  have  been  made  by  her,  or  in 
consequence  of  an  alleged  execution  by   her   of  a 
general    power-of-attomey,  to  be  reasonably   satis- 
fied that  the  liability  she  was   incurring    and  the 
nature  of  the  transaction  were  explained  to  her ;  and 
more  particularly  is  this  the  case,  if  it  is  sought,  by 
reason  of  her  having  executed  a  document,  to  fix  her 
and  her  property  with  a  liability  to  pay  a  debt,  which, 
if  the  document  had  not  been  executed  by  her  or  by  an 
agent  appointed  by  her  with  adequate  |iower,  could  not 
have  been  enforced  against  her  property.    Aohhan 
EnAB  V.  TfiAKV&  Das         L  Jm  B.,  17  AIL,  126 

Upheld  by    Privy  Council  in     Shax    SmroEB 
LaL  «.  AOHHAV  KUHWAS      .     I.  Ik  B.,  21  All.,  71 

[Ii.  B.,  26  L  A.,  188 


pardanaehin — Quati'pardanaehin — Froof  of  t»- 
eapaeity  for  bueinees.^-A  woman  cannot  be  held 
to  be  a  ^wa^ft- pardanashin.  If  she  is  not  actually  a 
pardanashin,  sufficient  incapacity  for  buuness  must 
be  proved  in  order  to  throw  upon  those*  dealing  with 
her  the  duty  of  taking  special  precautions.  Hodobs 
V.  Delhi  akb  Losson  Batstk. 

[Ic  B.,  27  I.  A.,  168 

16.  • Variance  between 

pleading  and  proof -^Judgment  of  the  High  Court, 
dismissing  a  plaintifP's  suit  confirmed  on  the  evidence 
in  a  case  in  which  plaintiff  sought  in  the  lower  Co^rt 
to  set  up  a  deed  of  alleged  sale  from  a  Hahomedan 
pardanashin  lady  in  favour  of  her  niece,  which  posi- 
tion he  abandoned  before  the  High  Court,  where  he 
suggested  that,  although  it  was  not  good  as  a  deed 
of  sale,  it  would  be  good  as  a  deed  of  bounty,  the 
sale  being  colourable  for  the  purpose  of  giving  effect 
to  a  gift  which  otherwise  it  might  be  difficult  to  make 
under  the  Mahomedan  law.  Eukbebcokissa  Bb- 
Girx  V.  SriTTVOOLLAH  16  W.  B.,  P.  C,  82' 

Affirming  S.  C.  ExrHUBOQiriBBA  Bbgith  v,  Stvool- 
LAH  Ehav       ....        6  W.  B.,  198 

16. Gift  by  Hindu 

lady  to  mooktear—Onue. — Where  a  mooktear  sued 
his  client,  a  Hindu  widow,  upon  a  purwannah  bear- 
ing the  clients'  seal  and  purporting  to  g^ve  away 
valuable  properties  without  any  substantial  consider- 
ation,— Held  that  the  onus  was  on  the  plaintiff  to  - 
satisfy  the  Court  fully  as  to  the  circumstances  under 
which  the  clients'  seal  was  obtained  and  to  prove 
that  the  gift  was  made  advisedly.  Bam  Fbbbhab 
Mibbbb  v.  Phoolputtbb     .  7  "W.  B.,  98 


17. 


O-ift  by  Maho' 


medan  lady  to  one  in  a  fiduciary  petition, — ^Where 
a  Mahomedan  lady  conveyed  to  her  confidential 
adviser  and  two  other  persons  the  house  in  which  she 
dwelt  by  deed  of  gift,  which  (though  read  over  and 
explained  to  her  by  a  clerk  who  acted  both  for  the 
donees  and  her)  was  executed  by  the  lady  without 
independent  .professional  advice,  and  without  the 
advice  of  the  heads  of  her  caste,  it  was  decreed,  at  the 
instance  of  her  heirs  after  her  death,  that  the  deed 
should  be  set  aside.    Bitjabai  v,  Iskail  Ahmed 

[7  Bom.,  O.  C,  27 


18. 


Froof  of  execu' 


tion— Evidence  of  knowledge  of  contents  and  of  free 
agency. — A  suit  was  brought  upon  a  bond  purporting 
to  have  been  executed  on  behalf  of  two  Mahomedan 
pardanashin  ladies  by  their  husbands,  and  to  charge 
their  immoveable  property.  The  bond  was  oompul- 
sorily  registerable,  and  it  was  presented  for  registra- 
tion by  a  person  who  professed  to  be  authorised  by  a 
power-of-attomey  in  that  behalf.  The  only  proof 
given  by  the  plaintiff  that  this  power-of-attomey  was 
executed  by  the  ladies,  or  with  their  knowledge  and 
consent,  was  the  evidence  of  a  witness  who  deposed 
that  he  was  not  personally  acquainted  with  them,  nor 
did  he  know  their  voices ;  that  he  went  to  their  resi- 
dence ;  that  there  were  two  women  behind  a  parda 
who  the  executants  of  the  bond  sud  were  their 
respective  wives,  and  that  these  women  acknowledged 
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they  had  made  the  power-of -attorney.  There  was 
nothing  to  show  that  the  ladies  had  ever  benefited  in 
any  way  from  the  money'  advanced  nnder  the  bond, 
Seld  that,  even  if  the  ladies  behind  the  parda  were 
in  fact  the  two  defendants,  thiB  evidence  wonld  not 
be  enough  to  bind  them,  and  that  it  was  for  the  plain- 
tiff, who  sought  to  bring  their  property  to  sale  on  the 
strength  of  a  transaction  ^ith  them,  to  show  that 
they  were  free  agents  in  the  matter,  and,  haviDg  a 
clear  knowledge  of  what  they  were  doing,  accorded 
their  consent  to  it.  Buzloor  Itaheem  v.  Shumsoon* 
nista  Begum,  11  Moor^s  I.  A„  551 ;  Athgar  Aliy, 
Delrooe  Banoo  Begum,  7.  L,  £.,  S  Calc,  324 ;  and 
Sudisht  Lai  v.  Sheoharat  Koer,  J.  L,  B,,  7  Calc,  245, 
referred  to  by  Mahmood,  J,  Behaiue  Lal  v,  Habiba 
3iBi     ....        L  li.  B.,  8  AU.,  267 


19. 


Mahomedan  law 


— Sale  of  an  undivided  share — Burden  of  proving 
validity  of  tale  hg  a  gosha  woman, — Suit  for  parti- 
tion and  possession  of  an  undivided  share  of  property 
sold  to  plaintiff  by  an  aged  gosha  lady  of  the  cIms  of 
Canarese  Mahomedans  called  Kavayats.  The  pro- 
perty sold  was  the  vendor's  share  as  heiress  of  her 
father,  brother,  and  sister,  who  died  in  1856,  1866, 
and  1871,  respectively;  but  it  appeared  that,  the 
property  of  the  famUy  had  been  in  the  possession 
of  one  managing  member  since  1856.  Keld  that,  the 
plaintiff  having  discharged  the  burden  of  proving 
that  the  conveyance  to  him  was  voluntarily  executed, 
:  and  that  the  transaction  evidenced  by  it  was  real  and 
bond  fide,  the  conveyance  was  operative.  Ehatija 
V.  iBMAiii  .    I.  Is.  B.,  12  Had.,  880 


20. 


Sale  of  villages 


^hy  a  wife  to  her  husband — Proof  of  execution  of  deed 
of  sale, — The  purchase-money  had.  not  been  paid  on 
what  purported  to  be  a  deed  of  sale  of  villages  by  a 
Mahomedan  wife  to  her  husband  for  a  price  which, 
however,  the  deed  acknowledged  to  have  been  paid. ' 
After  her  death,  two  of  her  relations,  disputing  the  due 
execution  of  the  sale-deed,  sued  the  husband,  who  had 
obtamed  possession,  claiming  in  the  alternative  either 
that  they  should  obtain  their  shares  in  the  property 
•  of  the  deceased,  or,  if  the  sale  of  the  villages  should 
be  maintained,  that  they  should  receive  their  propor- 
tion of  the  price  as  due  to  the  estate  left  by  her. 
The  two  Courts  below  concurred  in  {finding  that  the 
wife,  a  pardanashin,  was  capable  of  managing  her 
own  affairs,  and  that  she  had  not  received  the  price. 
The  first  Court  inferred  from  the  state  of  things  that 
the  wife  had  in  a  manner  made  a  gift  of  the  villages 
to  the  husband.  The  High  Court  reversed  that 
judgment,  and  decided  that,  with  regard  to  the  pro- 
bability of  influence  on  the  part  of  the  husband,  the 
absence  of  any  independent  advice  for  the  wife  and 
other  circumstances,  the  transaction  was  without 
effect.  The  Judicial  Committee  found  that  there  not 
being  a  case  of  undue  influence  exercised,  either  made 
by  the  plaint  or  raised  by  the  issues,  they  found  no 
evidence  that  the  price  stated  was  inadequate,  or  the 
sale  an  improvident  one,  or  that  the  husband  had 
been  released  from  having  to  pay  the  price.  From 
the  findings  on  the  evidence  the  pre-emption  was  that 
the  wife  intended  to  pass  the  property  for  some  pur- 
^pose,  and  that  the  suggestion  of  a  gift  being  excluded^ 


PABDAITASHIN  W01iS:EN -continued, 

the  deed  operated  as  a  sale  according  to  what  it  pur- 
ported to  be.  They  did  not  throw  any  doubt  on  the 
sound  doctrine,  laid  down  in  namerous  cases,  as  to  the 
obligations  upon  persons  taking  benefits  from  parda* 
nashin  ladies.  To  the  one  surviving  plaintiff  was 
awarded  a  moiety  of  the  price  payable  by  the  husband, 
who  himself  inherited  the  balance.  Muhahuad 
Ikeam -UD-DiH  V,  Najiban    L  Ii.  R.,  20  All.,  447 

[Ii.  B.,  26  I.  A.,  187 
2  C.  W.  N..  545 


21. 


Want  of  legal 


advice — Misapprehension* — A  deed  conveying  the 
interest  of  a  native  married  woman  in  land  will  not 
be  set  aside  on  the  ground  o!  want  of  legal  advice  or 
misapprehension,  where  the  husband  is  aware  of  the 
alienation,  and  it  is  not  sl^^wn  that  there  is  a  gross 
inadequacy  of  price.  Monohxtb  Dos 8  v,  EHOoLgmr 
Bbgum Cor.,  121 

Loan  for  JUahc 


22.  — 

medan  women  on  bond  executed  under  moohteaf 
namah—Onms  qn  lender^ Necessity. —Where  A 
wishes  to  charge  Mahomedan  ladies  under  a  bond 
executed  in  their  absence  by  B  under  a  mooktear- 
namah,  even  if  there  was  no  collusion  between  A  and 
B,  A  is  bound  to  show  that  there  was  no  negligence  on 
his  part ;  that  the  advance  was  made  after  satisfying 
himself  that  it  was  taken  for  their  use,  and  was 
required  by  them  for  the  purposes  stated  in  the  mook- 
teamamah  (viz,,  for  the  payment  of  their  debts)  ;  and 
also  that  the  money  was  applied  to  the  use  of  the 
ladies.    Golam  Sobhan  c.  Muddun  Mohun  Paul 

[18  W.  B„  257 

28. Attendance  of  pardanaBhin 

in  CoTirt— Personal  attendance  &f  accused  per- 
son—Criminal Procedure  Code,  s.  205.— Seld 
where  a  Magistrate  had  issued  a  summons  to  a  "  par- 
danashin" woman,  alleged  to  be  of  good  position, 
who  was  accused  of  an  offence  that  the  Magistrate 
should  have  dispensed  with  the  personal  attendance 
of  the  accused  and  permitted  her  to  appear  by  pleader, 
until  such  time  as  he  had  before  him  clear,  direct, 
and  reliable  primd  facie  proof  that  the  accused  had 
a  real  charge  to  answer.  In  the  3krATTEB  op  thb 
PETiTiOK  OP  Bahim  Bibi     .    I.  L.  R.,  6  AIL,  59 


24. 


Examination    of    -^ZirdA" 

nashiJl- Witness— Right  to  be  examined  on  com- 
mission,~A  pardanashin  woman,  summoned  as  a 
witness  in  a  criminal  case,  has  a  right  to  be  exempted 
from  personal  attendance  at  Court,  and  to  be  examined 
on  commission.    In  the  mattbe  op  the  petition 

OF  HOBBO  SOONDEBT  ChqwDHBAIN 

[L  L.  B.,  4  Calc,  20:  8  C.  L.  R..  88 

.f*'*  7~~" Privileges  of,  as 

witnesses-Attendance  in  Co wf.— Privileges  of  par- 
danashin ladies  when  attending  Court  in  palanquins 
as  witnesses  considered.  The  general  rule  is  that  the 
lady  should  be  admitted  into  Court  in  her  palanquin, 
and  give  her  evidence  in  it,  after  being  properly  iden- 
tified.   Queen  v,  Eobeets    .    1  B.  L.  R.,  S.  N.,  5 


26. 


Attendance    in 


Court.— The  Court  will  extend  the    privileges  of 
parda  to  women  who,  though  not   parda,  are  not 


\ 
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^accastomed  genenHy  to  appear  before  the  public. 
EUTOMOHUir  MOOXBBJBB  V.  Ababmokbt  Dabbb 

[2  Hyde,  88 


27. 


'Attendance  in 


Conrt — Identiflaation, — The  ezanunation  by  com- 
mission of  a  pardanashiQ  woman  is  not  necessary 
where  she  can  be  examined  in  Conrt  in  a  palki  or 
-otherwise  on  a  proper  identification.  Kvsbitt 
Baitoo  V,  Mahohbd  Satesc  18  W.  B.,  280 


; Bisfht  of  parda* 

naehin  lady  to  he  examined  on  eommittion — 
CivU  Procedure  Code  (Act  XIVofl882J,  e.  640.^ 
The  defendant  applied  for  a  commission  to  examine  a 
Hindu  x»ardanashin  lady.  The  plaintiff  objected  on 
the  ground  that  the  lady  had  prior  to  this  appeared 
in  public  and  had  also  been  examined  in  Couft  in  a 
palkL  Meld,  the  lady  being  a  purdanashin,  she 
was  entitled  to  be  examined  on  commission.  HoheBH 
Chuudbb  Abdy  v.  Maviok  Lall  Addy 

[I.  Ii.  R.,  26  Gala,  650 
8  C.  W.  H.,  751 

Chamatkab  Mohinby  Dabeb  v.  Mohbbh  Chitk- 
DEB  BosB  L  Ii.  B»,  26  Calo.,  651  note 

[8  C.  W.  N.,  750 


29. 


—   Civil  Procedure 


Code  fAct  XIV  of  18S2J»  9.  diO—Commission  to 
examine  ii>itnesses, — ^In  an  application  to  examine 
the  plaintiff  under  commission,  it  was  admitted  that 
she'  had  appeared  personally  in  the  Police  Court  and 
had  been  examined  by  the  Magistrate.  Ordered  that 
a  commission  do  issue  to  examine  the  plaintiff.  PbotAT 

KUMABBB  DASBBB  V,  07UBBA  ElSSBlT  SBTT 

[8  C.  W.  N.,  758 


30. 


—  Privile^fee  of,  as 


witnessee — Civil  Procedure  Code,  1859,  t,  21. — In 
the  case  of  an  unmarried  girl  of  some  12  years  of 
age,  without  any  distinguished  rank  or  station,  but 
belonging  to  that  class  of  Hindu  society  the 'female 
members  of  which  never  go  out  in  public,  it  was  held 
that  she  was  entitled  to 'the  privilege  of  Act  VIII  of 
18^,  s.  21,  even  though  it  was  essential  to  have  her 
testimony  in  a  case  recorded  by  the  Judge  himself, 
and  that  her  testimony  should  be  taken  out  of  Court 
under  suitable  precautious.  Maivath  SlVGhH  r. 
MoobtaEoobb  .    24W.  B.,  875 


Irregularity    in 


mode  of  examination  prejudicing  the  accused, — 
Where  the  complainants  were  pardanashin  ladies, 
and  the  Deputy  Magistrate  went  to  their  residence 
and  took  their  depositions  in  the  presence  of  the 
Accused,  who  had  no  opportunity  of  cross-examining, 
inasmuch  as  the  deponents  were  in  a  shut-up  room, 
— Held  that  the  Deputy  Magistrate's  procedure  was 
unusual  and  uncalled  for,  and  the  accused  was  preju- 
diced by  the  way  in  which  the  examination  was 
taken ;  and  that  the  complainants  should  have  been 
called  upon  to  make  their  charge  through  some  one 
who  knew  the  facts.  iK  thb  vattbb  op  thb  pbti- 
TioN  OB  JuDOO  KTrimoir  Lal£ 

[24  W.  B.,  Cr.,  22 
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8a 


Personal  appear^ 


ance  in  Court — Practice* — Although  there  is  no 
provision  in  the  Criminal  Procedure  0)de  which  pn^ 
tects  pardanashin  ladies  from  appearing  in  a  Court 
bf  Justice,  nevertheless  it  is  very  undesirable  to  com- 
pel the  attendance  of  such  persons.  It  cannot  be 
admitted  as  a  general  principle  that  pardanashin 
ladies  whose  evidence  is  required  in  criminal  trials 
are  to  be  allowed  to  compel  the  Courts  to  examine 
them  at  some  other  place  than  the  Court  house  itself. 
In  the  matter  of  the  petition  of  Din  Tarini  Debt, 
I,  Zr.  J2.,  15  Cole,  775,  and  In  re  Farid'un*nissa, 
J.  L,  B;  5  All;  92,  referred  to.  Where  a  Magis- 
trate considered  it  necessary  to  take  the  evidence  of  a 
pardanashin  lady,  who  objected  to  appear  in  Court, 
the  High  Court  directed  him  to  make  arrangements 
so  as  to  take  her  evidence  either  in  sn  empty  Court- 
room in  the  presence  of  himself,  the  accused,  and  the 
pleader  for  the  prosecution,  or,  if  no  empty  Court- 
room were  available,  in  his  own  private  room  or  some 
other  room  in  the  Court  building.     IH  thb  uattbk 

OT  THB  PBTITION  OF  BABAirT  BiBI 

[L  Ii.  B.,  12  All.,  69 


88. 


Attendance    of 


parda$Mshin — Warrant  case — Issue  of  summons — 
Criminal  Procedure  Code,  1882,  ss.  204,  205— Dis- 
cretion of  Court. — In  a  warrant  case,  the  accused 
being  a  pardanashin,  the  Magistrate  can  dispense 
with  her  attendance  under  s.  205  of  the  Criminal 
Procedure  Code,  if  he  issues  a  summons  in  the  first 
instance,  and  this  he  has  a  discretion  to  do  under 
s.  201.    Basuhoti  Adhikabivi  v,  Budham  Kalita 

[L  Ii.  B,  21  Calo.,  588 


84. 


Exemption  from    arrest— 


Execution  of  decree '-Civil  Procedure  Code,  1859, 
8.  21. — Exemption  from  arrest  on  process  of  execution 
under  s.  21,  Act  VIII  of  1859,  doss  not  extend  to  all 
women  of  rank,  but  is  limited  to  the  women  therein 
described, — ^women,  that  is,  "who,  according  to  the 
custom  and  manners  of  the  country,  ought  not  to  be 
compelled  to  appear  in  public."  Datis  r.  Middlb- 
ton   .  •    8W.  B.,  282 


35. 


Sxec  ution  of 


decree.  —  Pardanashin  women  or  women  who,  ac- 
cording to  usage  of  the  country,  ought  not  to 
be  compelled  to  appear  in  public,  are  not  exempt 
from  arrest  in  execution  of  a  decree.  Mahabani  of 
Bubdwan  v.  Babadasfkdabi  Debi 

[1  B.  Ii.  B.,  V.  B^  81: 10  W.  B.,  F.  B..  21 

BAJCHUirDBB  Bor  v.  Shaha  Soondusi  Dbbi 

[L  Is.  B.,  4  Calo.,  588 

See  also  EADTTiosniBE  Dobbbb  v.  Eotlash  Kaki- 
inEEB  DosBBB  I.  Is.  B.,  7  Calo.,  19 :  9  C.  Ij.  B   25 


PABDON. 

See  Cabbb  xttobb  Afpboybbb. 

See  C0NBB8BIOV — CoNTBSSioirs  to  Maois- 
TBATB  .    L  Ik  B.,  2  All.,  260 

[X  Ij.  B,  22  Calc,  50 
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See  Eyidbwob— CRnmrAL  Casbs— ExAU- 

IKATION  ABfD  StATBB£BHT8  OB  AOOITSBD. 

[L  li.  B.,  1  Bom.,  610 

1 1.  luB.,  2  AIL,  260 

8  W.  R.,  Cr.,  58  * 

6  N.  W..  217 

L  li  R.,  11  Calo.,  680 

14  W.  B.,  Cr.,  10 

I.  Ik  R.,  10  Bom.,  190 

L  li.  B.,  28  Bom.,  218 

See  Sbssioits  Judob— Jubisdiotion  op. 

[I  Ii.  B.,  15  Mad.,  862 
I.  Ii.  B.,  22  Calc,  60 

1. Application     for    pardon— 

JPrisoner  duly  convicted — Fresh  evidence  sufficient 
for  acquittal — Procedure. — ^Where  a  prisoner  has 
been  doly  convicted  of  a  criminal  offence,  and  after- 
wards there  turns  np  fresh  evidence,  which  would, 
in  the  opinion  of  the  Judge,  if  it  had  been  available 
at  the  trial,  hare  produced  an  acquittal,  the  proper 
course  to  take  is  not  to  acquit  the  prisoner,  but  to 
apply  to  the  proper  authority  for  a  pardon.  Bbo.  ©. 
Haet  ....    1  Ind.  Jur.,  W.  S.,  888 

S.  C.  NxTsaiTE  Ali  r.  Habt    •   6  W.  B.,  Cr.,  42 


2.  -^ —  Application   for 

pardon  for  political  offence* — ^Application  for  par- 
don or  mitigation  of  punishment  for  a  political  offence 
{e,g„  fbr  waging  war  against  a  Power  in  alliance  with 
the  Queen)  should  be  made  to  the  Executive  Gov- 
ernment.   QuBBK  V.  Sajowpa  . .  7  W.  B.,  Cr.,  100 

8. Tendor  of  pardon— Potosr  of 


Magistrate — Witness* — A  Magistrate  is  competent 
to  tender  a  pardon  to  any  person.  .  The  fact  of  such 
party  being  directly  or  indirectly  concerned  in  the 
offence  does  not  preclude  him  from  being  admitted 
as  a  witness  for  the  Ci-own  under  a  209  of  the  Code 
of  Criminal  Procedure,  1861.  Qubbn  v.  Chthidbb 
Chvbn  Baitbbjbb  .  .6  IXT.  B.,  Cr.,  94 

Criminal  Froce- 


dure  Code,  1861,  s.  210, — A  Sessions  Judge  was  held 
to  be  not  competent  before  a  trial  to  instruct  a  Magis- 
trate to  tender  a  pardon  under  s.  210  of  the  Criminal 
Procedure  Code.  In  thb  kattbb  op  NiSTABnrEB 
Dbbia 7  W.  B.,  Cr.,  114 


5. 


Tender  of  condu 


tional  pardon — Criminal  Procedure  Code,  1861, 
s.  209 — Power  qf  Magistrate, — ^The  provisions  of 
8.  209>  Criminal  Procedure  Code,  applied  to  cases 
triable  by  the  Magistracy  concurrently  with  the 
Court  of  Session.    Avoimcons    .  8  Had.,  Ap.,  2 


6. 


Criminal    Proce' 


dure  Code,  1861,  s.  209 — Power  of  Magistrate. — 
The  power  given  to  a  Magistrate  by  s.  209  of  the 
Criminal  Procedure  Code  could  not  properly  be 
exercised,  except  with  a  view  to  the  committBkl  of  a 
case  for  trial  before  a  Court  of  Session.    Anokyicoits 

[8  Mad.,  Ap.,  4 


7. 


Power  of  Magis* 


irate— Criminal  Procedure  Code,  1861,  s.  209,— 
On  a  reference  by  a  Sessions  Judge,  where  certain 
persons  were  found  guilty  of  gandng  by  a  full  power 


FABDON— 0Of»<»jiM0i. 

Magistrate,  solely  on  the  evidence  of  a  penon  sup- 
posed to  have  been  concerned  in  the  offenoe,  wfaom 
the  Magistrate. had  pardoned, — Seld  that  the  Magis- 
trate had  no  power  to  tender  a  pardon  in  a  case  wbidi 
be  tries  himself ;  but  only  under  s.  209  of  the  Crimi- 
nal Procedure  Code,  in  the  case  of  an  offence  triable 
by  the  Court  of  Session.    EBa.  r.  Rbmbdios 

[8  Bom.,  Cr.,'60 

8. -    Criminal  Proee^ 

dure  Code  (Act  X  of  1882,  s,  387,  read  with  s.  S3SJ 
— Offences  not  exclusively  triable  by  Court  of  Sss- 
giof^, — Ji  Sessions  Judge  cannot  tender  a  pai^oa  to 
an  accused  under  s.  838  of  the  Criminal  Procediire 
Code*  where  the  offence  for  which  he  has  been  oom- 
mitted  is  not  <*  triable  exclusively  by  the  Court  of 
Session."    Qubbn-Sicpbbss  v,  Sadhbb  Easai^ 

[L  Ii.  B.,  10  Cale^  d88^ 

9, Prisoner — WU- 


ness — Procedure, — Procedure  as  to  tendering  a  par* 
don  to  a  prisoner  before  examining  him  as  a  witnesa, 
discussed.    Qitbbk  v,  Gaoalu 

.  [4  B.  I-.  B.,  Ap.,  50: 12  W.  B.,  Or,.  SO 

■  10. Criminal  Proce- 
dure Code,  ss.  337,  889— Accomplice — Tender  of 
pardon,  JEffect  of— Subsequent  trial  of  aeeom- 
pliee  for  connected  offences, — A  prisoner  chained 
before  a  Magistrate  at  Benares  with  offences  punish- 
able under  ss.  471, 472,  and  474  of  the  PenaliCode» 
made  a  confession  to  the  Magistrate  in  respect  of 
those  offences.  He  was  then  sent  in  custody  to- 
Calcutta,  and  was  there,  together  with  other  persons, 
charged  before  a  Magistrate  with  offences  punishable 
under  ss.  467,  473,  and  475.  The  conduct  to  which 
these  charges  related  was  <!losely  connected  and 
mixed  up  with  that  to  which  the  charges  first-men- 
tioned had  reference.  Under  s.  837  of  the  Criminal 
Procedure  Code,  the  Magistrate  at  Calcutta  tendered 
a  pardon  to  the  prisoner  upon  the  condition  specified 
in  that  section,  and  the  prisoner  accepted  the  pardon^ 
and  gave  evidence  for  the  prosecution.  The  Magis- 
trate held  that  this  evidence  was  not  sufficiently - 
corroborated,  and  accordingly  discharged  aU  the 
accused,  but  the  pardon  was' not  withdrawn,  and 
there  was  nothing  to  show  that  the  Magistrate  Waa 
dissatisfied  with  the  prisoner's  statements  or  con- 
sidered that  he  had  nOt  complied  with  the  conditions . 
on  which  the  pardon  was  tendered.  Subsequently 
the  prisoner  was  committed  by  the  Ma^trate  of 
Benares  for  trial  before  the  Court  of  Seauon  upon 
the  charges  under  ss.  471,  472,  and  474  of  the  Penal 
Code,  He  pleaded  not  guilty,  but  did  not  in  terms 
plead  the  pardon  as  a  bar  to  the  trial,  though  he 
made  some  reference  to  the  pubject;  and  the  Ses- 
sions Judge,  having  made  a  brief  inquiry  as  to  the 
proceedings  at  Calcutta,  came  to  the  conclusion  that 
there  was  no  sufficient  proof  of  any  conditional 
pardon,  and  convicted  and  sentenced  the  accused. 
JECeld  that,  by  the  terms  of  the  conditional  pardon 
granted  to  the  accused  by  the  Calcutta  Magistrate, 
the  conditions  of  which  were  satisfied  as  was  shown  by 
its  never  having  been  withdrawn,  the  accused  was  pro- 
tected ^m  trial  at  Benares  in  respect  of  the  offences- 
under  ss.  471,  472,  and  474,  and  was  not  liable  to  be^ 
pzoceeded  against  in  respect  of  them,  and  that  the 
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triftl  and  conviction  were  therefore  illegal.  Altbough 
■•  887  of  the  Criminal  Procedure  Code  does  not  in 
tenoB  eorer  »  case  where  a  Magistrate  holding  a 
]w«liauaary  inquiry  for  committal  against  several 
penonsi  tenders  a  conditional  pardon  to  one  of  them, 
examines  lum  as  a  witness,  and  subsequently  dis- 
charges all  the  accused  for  want  of  a  primd  facie 
case  against  them,  the  words  *'  every  person  accept- 
ing a  tender  under  this  section  shall  be  examined  as 
a  witness  in  the  case "  mean  that  for  all  purposes 
(subject  to  failure  to  satisfy  the  conditions  of  the 
pftrtei  as  provided  for  by  s.  339)  such  a  person 
ceases  to  be  triable  for  the  offence  or  offences  under 
inquiry  or  (with  reference  to  s*  3B9)  for  "  an^  other 
ollsBce  of  which  he  appears  to  bAve  been  guilty 
in  connection  with  the  same  matter"  while  making 
'*  a  full  and  true  disclosure  of  the  whole  of  the  cir- 
cunsssances  within  his  knowledge  relative  to  the 
offences  **  directly  under  inquiry.  The  words  last 
iliMted  refer  to  the  importance,  when  a  pardon,  is 
tendered,  of  encouraging  the  approver  to  give  the 
futtesfc  details,  so  that  points  may  be  found  in  his 
evidence  which  may  be  capable  of  corroboration. 
The  qncfltion  of  how  far  the  pardon  protects  him, 
and  what  portion  of  it  should  not  protect  him,  ought 
nai  In  ho  treated  in  a  narrow  spirit.  QmssN- 
Bm—i  V.  Gavga  Chasan     I.  Ij.  B.,  11  AIL,  70 


11. 


Criminal  Proce- 


dure  Code,  s*  337 — Trial  of  per  eon  «Ao,  havinq 
accepted  a  paf^on,  has  not  JuffilUd  the  conditiont 
on  which  it  was  offered, — Where  a  pardon  has  been 
tendered  to  and  accepted, by  any  person  in  connection 
with  aa  offence,  he  should  not  be  tried  for  any 
alleged  breach  of  the  conditions  of  his  pardon,  or  for 
any  offence  connected  with  that  for  which  he  h:v8 
received  pardon,  until  the  trial  of  the  principal 
offence,  and  of  any  offence  connected  therewith,  has 
hoen  completed.    Qubbn-Eiifbebs  v,  Sudba 

d.  li.  B.,  14  All.,  336 

c^ubbn-Bmpbssb  r.  Bbatt 

[L  la.  B.,  23  Bom.,  498 

(^VBHSr-EMFBBSS  0.  KaTIT 

[L  L.  B.,  27  Calo.,  137 

12. Criminal  Proce- 

dnre  Cod^  C18S2J,  s.  BS9— Tender  of  pardon  hy 
Magistrate  inquiring  into  a  criminal  case — Par- 
don withdrawn  after  some  of  the  witnesses  for  the 
proseetitum  h€td  been  examined — Effect  of  with' 
drrnvnU  of  the  pardon  at  that  stage, — A  Mb^gistratc 
inqnirlng  into  a  charge  of  dacolty  tendered'  a  pardoa 
to  one  of  the  accused  persons.  The  pardon  was 
acceptedi  and  the  person  to  whom  it  was  tendered 
was  enamined  as  a  witness  for  the  prosecution.  Sub- 
sequently, and  after  certain  other  witnesses  for  the 
proseontion  had  been  examined,  the  Biagistrate,  being 
of  opmion  that  the  person  to  whom  pardon  had  been 
tendered  had  not  made  a  full  disclosure  of  the  facts 
of  the  case,  withdrew  the  4)ardon,  put  the  person  to 
whonfithad  been-  tendered  back  .in  the  dock,  and 
ultimalwly  committed  him  along  with  the  other 
aocnsed  to  the  Court  of  Session.  Held  that  the 
oonasfctmont  of  the  person  whose  pardon  had  been 
withdfttwn  must  be  quashed,  inasmuch  as  he  had  had 

VOL.   IV 


'PKBDOSi—conelnded. 

DO  opportunity  of  cross-examining  the  witnesses  for 
the  prosecution  who  were  examined  before  his  pardon 
was  withdrawn,  but  that  it  was  not  necessary  that,  if  a 
fresh  commitment  could  be  made  in  time,  his  trial 
before  the  Court  of  Session  should  be  postponed  until 
the  trial  of  his  co-accused  had  completed.  Queert' 
Empress  v.  Sudra,  L  L,  B„  14  AIL,  386,  and  Queen^ 
Empress  v.  Afulua,  I,  L.  R„  14  AH.,  602,  referred 
to.    Qubek-Emipbbss  r.  Bbij  Nabaik  Man 

[I.  li.  B.,  20  AH.,  520 

18.  —  Criminal  Proce- 

dure Code  (Act  X  of  J882J,  ss.  337,  529^Te%der 
of  pardon  hy  a  Magistrate  having  powers  under 
s,  337,  hut  not  being  the  Magistrate  before  whom 
the  inquiry  was  being  held* — A  dacoity  was  com* 
mitted  in  the  district  of  Muttra,  and  was  being  in- 
quired into  in  that  district.  Pending  such  inquiry, 
one  P  appeared  before  the  Magistrate  of  the  neigh- 
bouring district  of  Btah  and  obtained  from  him  a 
tender  of  pardon  in  respect  of  the  said  dacoity,  on 
the  strength  of  which  pardon  he  was  examined  as  a 
witness  by  the  Magistrate  of  the  Etah  district  and 
made  a  statement  implicating  himself  and  others  in 
the  dacoity.  Subsefuently,  on  the  case  being  com- 
mitted to  the  Court  of  the  Sessions  Judge  of  Agra, 
the  tender  of  pardon  made  by  the  District  Magis- 
trate of  Btah  was  ignored  and  P  was  tried  and  sen- 
tenced for  the  dacoity.  Held,  on  appeal  to  the  High 
Court,  that  the  Magistrate  of  the  Etah  District  had  no 
jurisdiction  under  the  circumstances  to  make  the 
tender  of  pardon  which  he  did,  and  that  his  action  in 
that  respect  was  not  covered  by  s.  529  of  the  Code  of 
Criminal  Procedure.    Qubbn-Escpbbss  «.  Chidpa 

[I.  li.  B.,  20  AU.,  40 

14.  -  —  ~  Criminal  Proce- 

dure  Code  (1882),  s.  339— Approver— Withdrawal 
of  conditional  pardon  —  Practice. — The  withdrawal 
of  the  conditional  pardon  granted  to  an  approver 
should  be  made  under  s.  839  of  the  Criminal  Proce- 
dure Code  by  the  authority  that  granted  it,  and  not 
by  the  High  Court.  Quebn- Kvpbbbs  «.  Makick 
Chandba  Sabkab         .    I.  Ii.  B,  24  Calo./492 

FABSSKTAOS,  PROOF  OF— 

See  EviDBifCB  AOT,  8.  9. 

[I.  ii.  R.»  18  AU.,  as 

PAROIi  EVIBElSrCE. 

See     Cabbs    undbb      Evidbncb— Pabol 

EVIDBKOB. 


FAB8I    MABBTAQE     AND     DIVOBCE 
ACT  (XV  OF  1865). 

See  Casbb  tnn)BB  Pabbis. 

88^.  3  and  30. 

See     ^1QW    COTTBT,     JUBISDICTION     OF— 

B(*BAT— Civa. 

[I.  Ii.  B.,  13  Bom.,  802 
I.  L.  B,  16  Bom«,  188 
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FABSI    MABJBIAQB     AND     DIVOBCB 
ACT  (XV  OF  lB66}—eo»el%$ded. 


8.2a 


See  Mabbia&b  .  !•  Ij.  K.,  16  BonL,  689 

B.  SO— Suit  for  divorce^Guardian  ad 


litem— Minor— Affe  of  majority— JECuahand  and 
wife.— In  a  suit  by  a  hngband  for  divorce  under 
8.  30  of  the  Pawi  Marriage  Act  (XV  of  1865),  the 
defendant,  if  nnder  the  age  of  21  years,  although 
more  than  18,  must  be  deemed  to  be  a  mmor,  and 
a  guardian  of  the  defendant  for  the  suit  must  be 
appointed.      Sobabji    ^^J^^"    PJ^'^tSJ^  <w,^ 


FARSI8. 

See  Husband  ahd  Wctb. 

[I.  Ii.  R.,  2  Bom.,  75 
I.  1m  B.,  16  Bom.,  630 

See  Lettbbs  of  Adiciotbtbatiok.* 

[L  Ii.  H.,  17  Bom.,  689 
L  Ii.  B.,  19  Bom.,  828   | 

■    1 Xiaws  applicable  to  ParslB— 

Statute  of  Frauda  (29  Car.  II,  c  SJ.--The 
Statute  of  Frauds  (29  Car.  II,  c.  3),  except  so  far  as 
it  has  been  repealed,  applies  to  Parsis  in  India,     Bai 

Manbcxbai  «.  Bai  Mbbbai  

[I.  Ii.  B.,  6  Bom.,  863 

2, ^- Act  IX  of  1837— 

Immoveable  property  of  Parsia. — Statement  of  cir- 
cumstances which  led  to  the  passing  of  Act  IX  of 
1837  rdating  to  the  immoveable  property  of  Parsis. 
Application  of  Bnglish  law  to  Parsis  in  Bombay. 
^AOBOJI  Bbbamji  t?.  RoaBBB     .  4  Bosi.,  O.  C,  1 

3^  - ■ Suit  for  redemp' 

4ion— Parti  defendant— Bom.  Seff-   IV  of  J827, 
«.  25.— lu  a  suit  brought  by  a  Mahomedan  to  redeem 
from  the  defendant,  who  was  a  Parsi,  certain  property 
that  had  been  conveyed  by  the  ancestor  of  the  latter 
by  a.by-sl-wafa  (deed  of  conditional  sale), — HeH 
-that  the  law  to  be  applied  was  under  s.  26  of  Regu- 
lation IV  of '1827,  that  of  the  defendant.    That 
in  the  absence  of  any  specific  law  for  Parsis  in  the 
mofussil,  the  rule  of  justice,  equity,  and  good  con- 
science should  be  observed,  and  the  Court  should  fol- 
low, with  certain  necessary  modifications,  the  practice 
•of  the  Courts  of  equity  in  England.    Manohabsha 

ASHPANDIABJI  c.  KAMBUNISA  BbGAU 

[5  Bom.,  A.  C,  109 

7  Parsis   in  mofussil 


ofBomhay  Presidency ^Engligh  law  -Rule against 

perpetuities- Bquity       and     good      conscience^ 

Qift  to  heirs  of  A  from  generation  to  generation  - 

The  law  applicable  to  Parsis  in  the  mofussil  of  the 

Preddency  of  Bombay  is,  in  the  absence  of  evidence  of 

any  specific  law  or  usage  applicable  to  the  particular 

case,  "  justice,  equity,  and  good  conscience  alone." 

In  apply  ii^g  "justice,  equity,  and  good  conscience" 

to  tlw  facts  of  any  particular  case,  the  Courts  will  be 

euided  by  the  general  principles  6f    English  law 

•applicable  to  a  mmilarstate  of  circumstances,  and  so 

At  if  possible,  to  give  effect  to  the  intentions  of  the 


FABSI8 — continued, 

parties  concerned,  where  such  intentions  are  clearly 
expressed,  and  are  not  repugnant  to  any  geoeral 
principle  of  English  hiw.    The  Courts  will  act,  in 
such  a  case,  apply  rules  of  English  law  which,  thoiugli 
well  established  and  binding  on  Bnglish  Omrta,  are 
yet  so  special  in  their  nature  and  origin  as  to  be  in- 
applicable  to   the  different    circumstances   of  this 
country.    The  members  of  a  Parsi  family,  the  heirs 
of  oneFramji  Cowasji  Banaji,  deceased,  entered  into 
an  agreement  with  one  another,  bearing  date  the  241h 
May  1851,  by  which  they  agreed  that  the  remaining 
income,  after  paying  the  deceased's  debts,  of  actftun 
estate  which  Imd  belonged  to  the  deceased,  called  the 
Poway  estate — an  estate  situated  in  the  Island  of 
Snlsette,  and  therefore  in  the  mofussil  of  the  Piesi- 
dency  of  Bombay— should  be  apportioned  •«  to  the 
heirs  mentioned  in   cl.  7  (of  the  agreement)**— »>., 
.  among  the  various  heirs  of  Pramji  Cowasji  Banaji, 
deceased,  the  parties  to  the  agreement—"  but,  after 
their  death,  their  shares  are  to  be  enjoyed  and  received 
by  their  heirs  and  children  from  generation  to  gener- 
ation for  ever."    It  was  contended  that,  Parab  being 
subject  to  English  law,  these  words  oanfenwd  an 
absolute  estate  in  thdr  respective  shares  upon  the 
various  parties  to  the  agreement  under  the  rule  in 
Shelley's  case.    Held  per  Batlbt,  J.,  that  the  plain 
intention  of  the  parties  to  the  agreement,  appearing 
on  the  face  of  the  agreement,  was  that  they  them- 
selves should  take  only  a  life-estate  to  the  extent  of 
their  respective  eiares  in  the  remaining  income  of  the 
Poway  estate ;  and  that  the  rule  in  Shelley's  case 
ijUould  not  be  applied  so  as  to  defeat  that  plain  inten- 
tion.    Held  on  appeal  (affirming  the  order  of  Batiet, 
J.)  that,  even  assuming  English  law  to  be  applicable, 
the  Enplish  law  so  to  be  applied  could  not  include  the 
rule  in  Sf'Slley^s  case,  which  is  a  law  of  property  or 
tenure  based  on  feudal  considerations,  and  unsaittd 
I    to  the  circumstances  of  India  ;  that  the  rule  of  con- 
struction to  be  applied  to  the  agreement  must  in  any 
!    case  be  to  give  effect  to  the  intention  of  the  parties 
'    according  to  the  plain  meaning  of  the  language  ;  and 
I    that  to  construe  the  agreement  as  giving  more  than  a 
life-interest  to  the  parties  thereto  would  be  to  defeat 
their  obvious  intention.    MiTHiBAi  «.  Livji  Now- 
Roji  Uanaji   .  .  I.  L.  B.,  5  Bom.,  506 


S.  C.  on  appeal 


L  !«.  B,  6  Bom.,  151 


5. 


The  same  agi'k'- 


nient  came  before  the  Court  for  its  construction  in  a 
suit  brought  by  the  parties  interested  for  the  ad- 
ministration of  the  estate  of  Pramji  Cowasji  Bauaji. 
In  that  suit  it  was  contended,  and  was  held  by  tht- 
Division  Court,  that  the  subsequent  gift  to  the  "  heirs 
and  children  (of  the  signatories)  from  generation  to 
generation  for  ever  "  was  void  as  infringing  the  rule 
against  perpetuities.  On  appeal, — Held  that  the 
settlement  in  favour  of  the  heirs  and  children  of 
each  signatory  was  in  law  a  valid  settlement 
and  not  void  as  creating  a  perpetuity.  In  the 
absence  of  words  in  the  context  showing  that  they 
were  intended  to  take  les«,  the  respective  heirs  and 
children  of  the  signatories  took  an  absolute  estate. 
A  gift  to  the  heirs  of  A  from  generation  to  generation 
confers  on  them,  when  ascertuned,  the  same  estate  as 
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if  the  (rift  were  to  X  and  Y,  the  heirs  of  A  nomina' 
tim.    Fbbdttnji  Mbbwanji  Banaji  r.  MrrHiSAi 

[I.  li.  R.,  22  Bom.»  355 


6. 


Marriage  of  Far- 


sis — Act  XV  of  1865,  a.  BO  ^Bigamy  ^Diaorce. 
— A  Pan!  residing  in  Bombay  after  the  passing  of 
Act  XV  of  1863,  but  before  it  came  into  operation,  ' 
contracted  a  second  marriage  dnring  the  lifetime  of 
his  wife,  from  whom  he  had  not  been'  divorced,  and  ' 
whom  he>  moreover,  wilfully  deserted  for  two  years. 
On  appeal  from  an  order  by  the  Judge  of  the  Parsi 
Chief  Matrimonial  Court  rejecting  a  plaint  for 
4livorce  by  the  first  wife,  on  the  ground  that  the  sub- 
ject-matter of  the  plaint  did  not  constitute  a  cause 
of  action  under  s.  30  of  Act  XV  of  1865,  and  Act 
Till  of  1859,  s.  Z%»^Held  that  the  facts  alleged  in 
the  plaint  did  not  amount  to  *'  bigamy  coapled  with 
adultery,''  nor  to  "adultery  coupled  with  wilful 
desertion,"  within  the  meaning  of  s.  80  of  Act  XV  of 
1866,  as  a  second  marriage  contracted  by  a  Pftrsi 
husband  during  the  lifetime  of  his  first  wife  was  not 
unlawful  before  the  Act  came  into  operation,  nor  did 
the  provisions  of  the  Act  in  any  way  affect  the  validity 
or  the  consequence  of  such  a  marriage.  Ayabai  r. 
Jahasji  Jahshbbji  .8  Bom.,  A.  C,  113 


7. 


Husband  and  wife 


-^Parni  Matrimonial  Court— Act  XV  of  1865- 
Suit   hy    wife  for  Judicial  separation — Alimony/ 
after  decree  dismissing  loifi^s  suit  and  pending 
appeal — Alimony  pending  petition  for  review  of 
judgment — Practice  in  allotment  of  alimony — Bis* 
cretion  of   Court, — A    wife    sued  her  husband  for 
judicial  separation  in  the  Parsi  Matrimonial  Court. 
Alimony  was  granted  to  her  by  an  order  dated  11th 
July  1891,  which  directed  the  defendant  to   pay 
alimony  to  her  from  the  15th  April  189 J,  "  until  the 
final  decree  herein  be  passed."     On  the  18th    July 
1891  the  suit  was  dismissed,   and  after  that  date 
the  defendant  ceased  to  pay  alimony.    The  plaintiff 
obtained  a  rule  for  review  of  judgment,  which  was 
discharged  on  the  27th  January  1892,  and  on  the 
18th  March  1892  she  filed  an  appeal  against  the 
flocree  dismisdng  the  suit  and  against  the  order  re* 
fusing  a  review.    She  now  applied  for  an  order  di- 
recting  the  defendant  to  pay  her  all  the  arrears  of   , 
alimony  *^ pendente  lite  "  from  the  date  of  filing  the    | 
suit,  or  so 'much  as  had  not  been  ))aid,  and  that  he 
should  pay  her  further  alimony  until  the  final  disposal 
of  the  appeal.     Held,  (1)  dismissing  the  application, 
that  the  words  ''final  decree  herein,"  contained  in  the 
order  of  the  11th  July  1891,  by  which  alimony  was 
granted,  meant  the  decree  in  the  suit,  and  not  in  the 
appeal ;  (2)  that  the  Parsi  Matrimonial  Court,  consti- 
tuted under  Act  XV  of  1865,  had  no  power  to  award    ' 
alimony  "pendente  lite  "  after  decree  and  pending 
appeal  ;  (3)  an  unsuccessful  wife  is  not  entitled  to   ' 
claim  alimony  after  final  decree  and  pending  appeal, 
nor  for  the  period  dnring  which  she  is  seeking  review 
of  judgment.     Quare — Whether  the  Court  where  a 
petition  for  review  is  pending  before  it  has  a  discre- 
tion to  allot  or  continue  alimony   "pendente  lite." 
The  words.  «  during  the  suit  "  in  s.  33  of  Act  XV  of 
1865  include  the  period  up  to  the  making  of  a  final    ' 
or  absolute  decree.    Ellis  v,  Ellis,  L.  R.,  6  P,  D., 
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188,  and  2>i«iiii  v.  Dunn,  L.  M.,  13  P.  D„  91,  should 
guide  the  practice  of  the  Parsi  Matiimonial  Court  in 
allotment  of  alimony  for  the  time  following  a  decree 

nisin       HiBABAI  «.  DHVirJIBHOT  BOMANJI 

[I.  I^  B.,  17  Bom.,  146 

S» Parsi   Marriage 

and  Divorce  Act  (XV  of  1865) — Alimony^  Charge 
on  hushand*s  immoveable  property  —  Widow — Dis* 
tributive  share, — By  an  order  of  the  Parsi  Matrimo- 
nial Court  the  deceased  was  directed  to  execute  a 
proper  instrument  charging  his  immoveable  property 
with  the  payment  of  fi70  per  mensem  by  way  of 
permanent  alimony  to  his  wife  during  her  life.  The 
instrument  was  executed  accordingly.  On  hi  s  death, 
his  widow  was  held  entitled,  in  addition  to  the  R70 
per  mensem  charged  on  her  decease!  husband's  im- 
moveable property,  to  a  distributive  share  in  his  estate. 
MoTiB^i  r.MoTiBAi     .    L-Ii.  B^,  24  Bom.^  465 

9.  Marriage — Ejts- 

band  and  wife — Agreement  for  separation — Suit  by 
husband  J  or  restitution  of  conjugal  rights — Parsi 
Marriage  and  Divorce  Act  (XV  of  1665J,  s,  36,— 
Under  s.  36 of  the  Parsi  Marriage  and  Divorce  Act  (XV 
of  1865^,  a  contract  by  which  a  husband  has  agreed  to 
allow  his  wife  to  live  separate  is  a  good  defence  to  a 
subsequent  suit  by  him  for  restitution  of  conjugal 
rights.    Kawasji  Edvlji  Bisni  v,  Sibinbai 

[I.  li.  n.,  23  Bom.»  279 


10. 


Infant  marriage 


among  Parsis — Consent  of  father  or  guardian — 
iaiuit  to  declare  an  infant  marriage  null  and  void — 
High  Court— Parsi   Matrimonial  Court — JurisdiC' 
tion—Act  ^y  of  1865— Letters  Patent,  s,   12— 
English  law — Subsequent  consent  or  repudiation — 
Adoption  of  Hindu  practice  by  Parsis»^-ln  1 868 
the  plaintiff  and  defendant,  then  of  the  ages  of  seven 
and  six  years,  respectively,  went  through  the  cere- 
mony of  marriage  in  the  presence  of  their  respective 
parents  and  according  to  the  rites  of  their  religion. 
The  formal  consent  on  behalf  of  the  plaintiff  was  not 
given  by  his  father,  but  by  his  uncle,  with  whom  he 
was    living    and    by  whom  he  had  been    adopted. 
Nineteen  years  afterwards    the  plaintiff  filed,  this 
suit  praying  for  a  declaration  that  the  pretended 
marriage  was  null  and  void,  and  did  not  create  the 
status  of  husband  and  wife  between  the  plaintiff  and 
defendant.      The  defendant  resisted  the    suit,    and 
claimed  to  be  the  lawful  wife  of  the  plaintiff.    The 
plaintiff  and  defendant  never  lived  together  as  man 
and  wife,  nor  was  the  marriage  ever  consummated. 
Held  that,  under  the  .circumstances,  the  formal  con- 
sent of  the  uncle  and  the  tacit  consent  of  the  father 
were  enough  to  satisfy  the  requirements  of  s.  8  of 
Act  XV  of  1865,  which  requires  the  previous  con- 
sent of  the  father  or  guardian  to  the  marriage.    Held 
further  that,  such  a  suit  not  being  in  the  category  of 
suits  relegated  to  a  special  Court  by  Act  XV  of 
1 865,  the  jurisdiction  to  try  it  remained  in  the  High 
Court,  to  which  it  had  been  given  by  s.  12  of  the 
Letters   Patent.       Held  also  that  the   law  to  be 
applied  was  the  English  law  ^subject,  however,  to  any 
well-established  usage);    that  by  the  English  law 
such  a  marriage  would  be  an  inchoate  and  imperfect 
marriage  capable  of  repudiation  by  either  party  after 
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arriving  at  yean  of  discretion,  but  capable  also  of 
being  made  a  valid  and  binding  marriage  by  the  con- 
sent of  the  parties  thereto  after  they  had  arrived 
at  such  age.  JECeld  farther  that  the  circnmstances 
of  the  case  showed  that  there  had  been  such  acquies- 
cence in,  and  acceptance  of,  the  marriage  by  the 
plaintiff  after  arriving  at  years  of  discretion  as  to 
render  the  marriage  valid  and  binding  on  him,  and 
incapable  of  subsequent  repudiation.  Cohsummation 
is  the  best  proof  oi  consent  to  a  marriage,  but  is  not 
the  only  proof.  And  semhle  that,  although  the 
practice  of  infant  marriages  is  one  which  finds  no 
warrant  in  their  own  religious  system,  the  Parsis  in 
Western  India  have  in  the  course  of  centuries  6o 
generally  adopted  such  practice  from  their  Hindu 
ndghbours  as  to  give  such  marriages  amongst  them- 
selves all  the  validity  they  possess  amongst  Hindus, 
making  them  independent  of  any  question  of  sul- 
sequent  consent  or  non-consent  by  the  parties  thereto. 
Peshotah  Hobatasji  DrsTOOB  V.  Meherbai 

[L  Ii.  R,  18  Bom.,  a02 


U. 


Parsi    Successitn 


Act  (XXI  of  1865J,  *.  5—"  Widotcer,"  Meanivg 
of  word — A  widoicer  on  second  marriage  is  still  a 
icidotver  relatixely  to  deceased  wife, — In  s.  6  of  the 
Parsi  Succession  Act  (XXI  of  1836)  the  word 
"widower"  means  a  widower  relatively  to  the  de- 
ceased wife  only,  and  without  consideration  of  the 
fact  or  possibility  of  the  widower  re-marrying.  2>,  a 
Parsi,  died  intestate  on  the  19th  September  1885, 
leaving  a  widow  (the  defendants  and  two  daughters 
and  the  heirs  of  a  pre-deceased  daughter  t/*  him 
surviving.  J  had  been  the  wife  of  the  plaintiff,  and 
bad  died  thirty-four  years  before  the  date  of  this 
suit,  leaving,  ns  her  heirs,  her  husband  (the  plaintiff) 
ifcud  one  daughter,  who  was  still  living.  After  J's 
death,  the  plaintiff  married  again,  and  his  second  wife 
was  living  at  the  date  of  this  suit.  Letters  of  ad- 
ministration to  D*%  estate  were  granted  to  his  widow, 
the  defendant.  The  plaintiff  claimed  a  sliare  in  X>*s 
estate,  contending  that  he  was  the  widower  of  J,  one 
of  the  daughters  of  the  intestate,  and  entitled  as  such 
under  s.  5  of  the  Parsi  Intestate  Succession  Act  (XXI 
of  1865).  Reld  that  he  was  the  widower  of  J  within 
the  meaning  of  the  section,  and  as  such  was  entitled 
to  a  share  in  If%  estate.  Jbhangir  Dhanjibhai 
SiTBTi  r.  Pbbozbai  I.  L.  B..  11  Bom.,  1 


la. 


Infant  marriage 


among  Parsis- Custom— Suit  for  declaration  of 
nullity  of  infant  marriage— Age  of  mnjoritg  ap- 
plicable in  case  of  such  sui^— Indian  Majority 
Act  (IX  of  1875J,  ss.  2  and  3— Parsi  Marriage 
and  Divorce  Act  (XV  of  18B5),  s,  3— Limitation 
Act  (XV  of  1S77),  art,  120,'- A  Parsi  female, 
within  three  years  after  she  had  attained  the 
a^'e  of  twenty-one,  brought  a  suit  in  the  Court 
of  the  Subordinate  Judge  at  Broach  for  a  de- 
claration that  a  marriage  ceremony  performed  in 
1869,  when  she  was  not  three  years  old,  did  not  create 
the  status  of  husband  and  wife  between  her  and  the 
defendant.  She  had  never  lived  with  the  defendant 
as  his  wife.  The  Subordinate  Judge  held  that  the 
marriage  was  valid  and  binding,  being  of  opinion  that 
the  custom  of  infant  marriage  among  the.  Parsis  was 
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well  established    and  recognized.       On  appeal  the 
Judge    confirmed   the  decree,  holding  that   at    all 
events  in  1869,  when  the  marriage  took  place,  the 
custom    was   common    and    recognized    as  binding. 
On  second  appeal  the  High  Court  concurred  wit^  t£? 
opinion  expressed  in  Peshotam  v.  Meherbai,  I.  L. 
li,,  IB  Bom.y  302,  that  the  Zoroastrian  system  did 
not  contemplate  marriage  in  infancy,  but  the  lower 
Courts  having  found  a  custom  had  grown  up  among 
Parsis  in  India  validating  such  marriages,  and  that 
the  custom  was  in  force  in  1869,  did  not  consider  it 
open  .on  secrmd  appeal  to  arrive  at  an  independent 
finding  as  to  whether  the  evidence  established  the 
existence  of  such  a  custom,      ffeld  that  a  Parsi 
suing  to  have  a  marriage  declared  void  is  "acting 
in  the    matter    of  marriage,"    and    therefore    the 
Indian    Majority  Act  (IX  of  1875),  which  makes 
the  age  of  eighteen  the  age  of  majority,  does  not 
apply  to  a  question  of  limitation  with   regard  t& 
such  suit.     The  age  of  majority  in  such  a  case  b 
that  prescribed  by  the  Parsi   Marriage  and  Divorce 
Act   (XV  of  ISGr),  rtz.,  twenty-one  veai-s.      Meld 
also  that  art.   120  of    the  Limitation  Act  (XV   of 
1877)  was  applicable  to  the  above  suit,  and  that  the 
plaintiff  having,  for  the  purpose  of  bringing  the  suit, 
attained  her  majority  at  twenty-one,  the  suit  was 
not  barred.    Act  XV  of  1865  contains  no  provision  as 
to  the  age  at  which  a  Parsi  marriage  can  be  validly 
contracted,  the  matter  being  left  to  the  general  law 
which  governs  Parsis  in  that  particular,  just  as  the 
English  Marriage  Act  (4  Geo.  IV,  c.  76)  leaves  it  to- 
be  dealt  with  by  the  common  law  of  England.     Bai 
Shibii;bai  v.  KhabsbedjiNasabtanjiMasal^vaia 

[L  L.  B.,  22  Bom.,  480 


13. 


InteUafe  sueces' 


si  on  among  Parsis — Parsi  Succession  Act  (XXl  of 
iS65J,   s,   7,   sch,    II,     cl.    2— Next-of-kin,— One 
Jerbai,  a  Parsi  widow,  died  intestate  and  without 
issue,  her  i  fat  her,  mother,  three  brothers    and  two 
sisters  having  predeceased  her.      Two  of  her  brothers 
and  one  sister  had  left   children.      Some  of  these 
children  had  also  predeceased  her,  leaving  children 
(grand-nephews  and  nieces  of  Jerbai).    Two  of  this 
last  mentioned  class  had  also  predeceased  her,  leaving 
children  (great-grand  nephews  and  nieces  of  Jerbai). 
Held  that    Jerbai's  property  should,  in    ths    first 
instance,  be  divided  into  three  shares,  i.e.,  one  for 
each   of    the    two    predeceased    brothers    who  left 
children,  and  one  for  the  predeceased  sister  who  left 
a  child.     Each  brother's  share  to  be  twQ.-fifths  and 
the  sister *s  one-fifth.      These  shares  to  be  sub-divided 
among  the  descendants  of  the  two  brothers  and  the 
sister,    respectively,    no    descendant    being   entitled 
to    share    coucurrentlv   with    his    or    her    anc^tor, 
and,  on   each   division  and  sub -division,  each  male 
taking  double  the  share  of  each  female  standing  in 
the  same  degree  of  propinquity.    In  art.  2  of  the 
second  schedule  of  the  Parsi  Succession  Act  (XXI  of 
1865)  the  gift  to  lineal  descendants  is  substitutional 
in  the  sense  that  they  take  nothing  if  the  head  of 
their  branch  of  the  family  is  living,  whereas^  if  he  is 
dead,  they  stand  in  his  place  and  t^e  the  share  which 
he  would  have  taken.       In  distributing  an  estate, 
therefore,  "  among  brothers  and  sisters  and  the  lineal 
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descendants  of  such  of  thein  as  have  predeceased  the 
intestate/'  the  primary  division  mnst  be  per  stirpes. 
If  there  are  surviving  brothers  and  lineal  descendants 
of  a  predeceased  brother,  then  each  surviving  brother 
will  take  equal  shares  with  the  lineal  descendants 
<x>llectively.  If  all  the  brothers  are  dead,  then  the 
share  which  each  would  have  taken,  had  he  survived, 
*will  be  taken  hy  his  lineal  descendants.  If  in  either 
•ease  the  predeceased  was  a  sister,  her  lineal  descen- 
dants will  take  her  half-share  only.  In  both  ss.  6  and 
7  of  the  Pars!  Succession  Act  the  words  "  next-of-kin" 
and  "  relatives "  are  synonymous,  and  are  collective 
names  for  the  persons  mentioned  in  the  first  and 
second  schedules  respectively.     Hirjibhai  Cvrsbtji 

BHANDTrPWALA   r.   BABJOBJI   SABABJI  AbHBUBNES 

[I.  Ii.  B.»  22  Bom.,  909 

14.  -  -  -         -  Act      XXI     of 

1863,  s*  S—Sueeeeeion  Act,  t,  42— Advancement — 
Statute  of  distribution, — In  excludinc:.  by  s.  8  of  the 
Parsi  Succession  Act,  from  amplication  to  Parsis,s.  42 
of  the  Succession  Act,  which  repeals  the  English  rule 
as  to  advancement  contained  in  tlie  Statute  of 
Distribution,  s.  6,  it  was  not  the  intention  of  the 
Legislature  to  preserve  the  last-maitioned  rule  in 
force  for  the  Parsi  oommuuity.  Dhanjibhai  Bo- 
HAirji  QuoBAT  V,  Navazbai  I.  Ii.  R.,  2  Bom.,  75 


15. 


Parsi  succession— ^<*«  XXI 


of  1865 — JSBfeet  of  words  excluding  from  inherit' 
'ince — Heir'Cit-lato. — A,  a  Parsi  inhabitant  of  Surat, 
died  there  on  the  13th  February  1879,  leaving  him 
surviving  the  following  relations,  viz. :  A  ilaup^htor  J 
(the  respondent)  by  his  first  wife,  who  had  predeceased 
him ;  his  second  wife,  Dhanbai,  who  lived  apart  from 
him;  his  third  wife,  who  had  been  divorced  by 
htm,  and  whose  son  A  did  not  recognize  as  his  own  ; 
and  his  three  sisbers,  D,  S,  and  G,  the  first-named  of 
whom  had  heen  married  to  K,  and  whose  son  E  was 
the  appellant.  By  his  will  A  expressly  directed  that 
neither  his  daughter  J  nor  his  widow  Dhanbai  should 
iiake  any  share  of  his  property,  the  whole  of  which 
he  bequeathed  to  his  brother  i?,  who,  however, 
predeceased  him.  On  the  6th  September  1879  J 
applied  to  the  District  Court  of  Surat  that  letters  of 
administration  to  A*a  estate  might  be  granted  to  her 
husband  as  her  attorney,  alleging  that  A  died 
intestate.  Her  application  was  opposed  by  E,  D, 
and  S  (the  nephew  and  two  sisters  of  A),  on  the 
ground  that  J  was  expressly  excluded  by  A  from 
inheriting  his  property,  and  that  neither  she  nor  her 
husband  resided  permanently  within  the  Presidency 
of  Bombay.  The  District  Judge  granted  limited 
letters  of  administration  to  J's  husband  as  her  attor- 
ney, under  s.  214  of  Act  X  of  1865.  On  an  appeal 
to  the  High  Court  by  2?  alone, — Heldtha^  A  had  died 
intestate,  not  having  made  any  bequest  or  device 
of  his  property  which  could  take  effect,  inasmuch  as 
his  sole  devisee  (22)  had  predeceased  him,  and  that  the 
estate  must  therefore  go  in  accordance  with  the 
law  of  succession.  The  use  of  mere  negative 
words,  unaccompanied  by  any  effective  disposition  of 
his  property,  could  not  exclude  his  daughter  «7  or  his 
widow  Dhanbai  from  succeeding  to  their  shares  of  the 
estate.  Under  the  Parsi  Succession  Act  ^XXI  of 
1866),  widows  and  children  rank  before  brotners  and 
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sisters.  S.  7,  sch.  II,  art.  2,  of  the  Parsi 
Snceession  Act,  is  applicable  only  where  the  deceased 
leaves  neither  lineal  descendants,  nor  a  widow  or 
widower.    Ebasha  Kaikhusbit  v.  Jbbbai 

[I.  L.  R,  4  Bom.,  587 

16.  Act     XXI     of 

1865 — Childless  widow  of  intestate  son  of  Parsi, — 
It  is  not  a  condition  precedent  to  the  application  of 
s.  5  of  Act  XXI  of  1865  that  the  predeceased  son  of 
an  intestate  Parsi  shall  have  left  a  widow  and  issuo. 
Where  an  intestate  Parsi  left  him  sarviving  a  widow, 
sons,  daughters,  children  of  a  predeceased  son,  and 
the  widow  of  another  predeceased  son,  who  had  died 
» ithout  issue  and  a  posthumous  daughter  was  after- 
wards bom  to  the  intestate, — Held  that  such  last- 
mentioned  widow  was  entitled  to  one  moiety  of  the 
share  in  the  intestate's  estate  which  her  husband 
would  have  taken  had  he  survived  the  intestate,  and 
that  the  other  moiety  of  such  share  devolved  on  the 
surviving  issue  of  the  intestate,  including  the  pos« 
thumous  daughter,  and  the  children  of  his  other  pre- 
•loceased  son.  Manohebji  Kawasji  Datttb  v.  Mi- 
THiBAi  .  I.  Ii.  B.»  1  Bom.,  506 


17. 


Parsi  willy  SSvidenoe  of  genu- 


ineness of — Adoption. — An  adoption  made  by  a  Parsi 
immediately  before  his  death  would  render  extremely 
hnprobable  the  execution  of  a  will  by  him  a  very 
short  time  previous  thereto,  and  therefore  calls  for 
very  clear  proof  to  establish  its  existence.      Homa- 

BHABE  /-.  PUNJEABHAKB  D03ABHABE 

[5  W.  B.,  P.  C,  102 

18.  Usage      among 

P arsis. — The  will  of  a  Parsi  in  favour  of  his  wife  and 
daughter  upheld,  notwithstanding  a  rule  or  usage  dot 
up  by  a  brother  of  the  testator  to  the  effect  that 
among  Parsis  no  disposition  could  be  made  by  will  to 
the  iotal  disherison  of  the  heir,  such  rnle  or  usage  ii  t 
being  proved.  Modeb  Kaiehoosobow  Hobmvsjeb 
r.  Cooyebbbhabb 

[4  W.  B.,  P.  C,  94 :  6  Moore's  I.  A.»  448 


PABTIEB. 


Col. 

1.  Pabties  to  Suits   . 

.  6185 

Adtooatb  Gbnbbal 

.  6485 

AoBirrs        .        .        •        . 

.  6485 

Bbnauidabs         .        .        , 

.  648<; 

Bonds,  Suits  on           . 

.  6489 

CoirrBAOTS,  Suits  on    . 

.  6490 

CO-SHABBBS 

•  6491 

Dbbtob  and  Cbbditob,  Sun 

?8  BB- 

TWBBN 

.  6492 

Dbolabatobt  Dbobbbs 

•  6493 

Ejbotmbnt,  Suit  vob    . 

.  6493 

Endowvbnts 

.  649^ 

RZBOUTOBS 

.  6495 

Ootbbnmbnt                .        , 

.       .  .  649G 

Husband  and  Wivb     • 

.  649d 
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Col. 

6499 

6505 

6605 

6505 


Joint  Family 
Landlord  and  Tenant 
Legacy,  Suit  fob 
Maintenance,  Suits  foe 
Malicious     Peobboution,     Suit 

FOB ^^^ 

Minoe,  Suit  by    .         .  .  6606 

MOBTGlaES,  Suits  oonobening      .  6606 

Nawab  Kazim's  Debts  Act,  Sutt 
UNDEE 6517 

Negotiable  Inbteumbnts  •  .6617 

Official  Assignee       .  .  .  6518 

Paetition,- Suit's  foe  .  .  .  6519 

Pabtnbbbhip,  Suits  conobbning  .  6521 

Pbincifal  and  Agent  .  .  6526 

puechasbbs        .         •  .  «  6526 

Begistbation,  Suits  foe  .  .  6528 

Bent,  Suits  fob,  and  Intebybnobs 
in  SU0&  Suits  .        .        .  6528 

Bbveesionbes      ....  6583 

Sale  in  Execution      .        .         .  6534 

Sale-peoobeds,   Suit  fob,  aftbb 

DiBTBIBUTION 6534 

Specific  Pebfobicanob         .        .  6584 

Subeties 6536l 

Tenants  IN  Common  .         .        .  6586 
Tbusts,  Sthts  BELATiNa  to  .         .  6585 

2.  Suits  by  some  of  a  Class  as  Bepbe- 

SENTATITES  OF  ClASS  .  .   6537 

3.  Adding  Pabtibs  to  Suits        .        .  6544 

(a)  Qenbbally     ....  6544 

(h)  POWEE  OF  BeTENUE  COUBT  TO 


Col. 


ADD  Pabtibs 
(e)  Plaintiffs 
(d)  Defendants  . 
(0)  Appellants 
(J)  Bespondents 

4.  Stbieing  off  Pabtibs 

(a)  Defendants   . 

6.  SUBSTITDTION  OF  PaBTIBS 

(a)  Qenebally 
(i)  Plaintiffs 

(c)  Defendants 

(d)  Appellants 
(«)  Bespondents 

6.  Tbansposition  of  Pabtibs 

7.  Pabtibs  with  tabting  Bights 


6546 
6547 
6564 
6663 
6664 

6568 
6668 
6668 

6668 
6569 
6572 
6574 
6576 

6682 
6588 


FABTIES— con^tri«e<f. 


8.  Pabtibs  xk  two  Capacitibs     . 

9.  Disability  to  Sue  .        .         .  668S 

10.  Objection  as  to  Defect  of  Pabtibs  6583^ 

11.  Pbivileges  of  Pabtibs  .         .         .  6584 

See  Cases  undeb  Appeal — ExECunoir  of 
Decbbe — Pabtibs  to  Suits. 

See  Cases  undeb  Citil  Pbooedubb  Coi>b' 
1862,  8.  244— Pabtibs  to  Suit. 

See  Cases  undeb  Co«8Habeb8  -  Suits  Br 
co-shabebs  with  bb8pect  to  thb 
Joint  Pbopebty. 

See  Cases  undeb  Costs— Special  Casjss 
— Defendants  ob  Bespondents. 

See  Cases  undeb  Costs — Special  Cases 
— Pabtibs. 

See  Cases  undeb  Costs — Special  Cases 
— Thibd  Pebsons,  Payment  or  Oo5t& 

BY. 

See  Cases  undeb  Mibjoindeb. 

See  Cases  undeb  Multifabioubness. 

See  Plaint,  Fobm  and  Contents  of 
Plaint—Plaintiffs  . 

See  Cases  undeb  Possession,  Obdeb  of 
Cbiminal  Coubt  as  to— Pabtibs  to- 
Pbocbedings. 

See  Cases  undeb  Bes  Judicata — 
Pabtibs. 

See  Special  ob  Second  Appeal— Otheb^ 
Ebbobb  of  Law  ob  Pbooedubb — 
Pabtibs. 

Addition  of— 


See  Cases  undeb  Limitation  Act,  1877, 
6.  22. 


Appearance  or  non-Appearance» 


See  Appeal — Default  in  Appbabanoe. 

See    Cases    undeb     Civil    Pbocedube 
Code,  ss.  102, 113. 

See    Cases     undeb    Citil    Peoceduek 
Code,  s.  108. 

—  Privilege  of— 

See  Libel. 

—  Substitution  of— 


See  Limitation  Act,  1877,  abt.  175c. 

[I.  L.  B.»  16  Bom.,  27 

See    Pbity    Council,     Pbactioe     of — 
Death  of  Pabty  to  Appea]«. 

[L  li.  B.,  19  Calc,  518 

See     Pbity     Council,    Pbaotice     op — 

SUBSTTrUTlON  OF  APPELLANT. 

[L  li.  B..  17  caic,  eea 
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DIGEST  OF  CASJEBS. 


(    6486    ) 


F  ABTIE8  -eoniinued. 


See  BiOHT  ov  A:?pbai*. 

[I.  li.  B.,  12  AIL,  200 

See  BidHT  ov  Srir— Subtival  ov  BiaHT* 

[L  Ij.  B.,  22  Gala,  92 

1.  PABTIBS  TO  SUITS. 

Advocate  General— Snii  for 


account  of  endowed  property  on  death  of  last 
enrvivinff  frfit<««.—QtKer«— Whether  the  Advocate 
General  mast  not  be  made  a  party  in  all  cases  where 
an  account  is  sned  for  of  property  left  by  will  to 
a  cluuitable  iostitntion  of  which  the  last  surviving 
trustee  has  died.  Notice  of  the  decree  directed  to  be 
given  to  the  Advocate  General,  in  case  he  should 
think  fit,  on  behalf  of  the  Cit>«vn,  to  propose  a  scheme 
for  the  management  of  the  charity.  Powers  of  the 
Advocate  General.    Thakoob  Boss  Sbtt  v.  Hooo 

[Gorges 


2.   Suit  to  administer 

fundi  of  Sindu  charity, — A  suit  to  administer  the 
funds  of  a  Hindu  charity  is  properly  brought  in  the 
name  of  the  Advocate  General,  who  should,  however, 
only  exercise  a  general  control  over  such  suit,  and  not 
interfere  in  the  minute  details  of  the  religious  charity 
to  be  administered.  Adtooatb  Gbhbbal  v.  Vishta- 
KATH  Atxabav    ...        1  Bom.y  Ap.,  0 


8. 


-  Agents — Suit  hy  agents  brought 


in  their  own  names, — All  suits  should  be  brought  by 
the  penoD  or  persons  in  whom  the  legal  right  of 
suit  is  vested,  and  not  by  agents  in  their  own  names. 
The  objection  that  a  suit  is  not  so  brought  is  an 
important  one  materially  affecting  the  regidarity  of 
procedure.    Lala  MaitohubDass  v.  Kishek  Dyal 

[8  TSr.  W.,  176 

Ladlbb  Pbbshad  V,  GcmaA  Pbbshad 

[4  N.  W.,  69 

Ftazooddbbk  r.  Pudvbb  4 19*.  W.,  88 

NtrBBBv  Ohfztsbb  Paxtl  v.  Stbfhbitsok 

[I6W.B.,6d4 

4. •  Suit    brought  in 

agent's  name — Suit  by  agent  for  principal. — Where 
an  attorney  sues  for  his  principal,  the  suit  should  be 
brought  in  the  name  of  the  principal.  Choobbe 
SoosuL  r.  Hub  Pbbshad 

[I  N.  W.,  Ed.  1878,  277 

JwaiBNAiH  V.  Ukcx     ,  2  N.  W., 60 

HrssABiTKSiiraH  v.  FunsfLus  Sinc^h 

[2  N.  W.,  416 


6. 


Suit  as  agent — 


Act  X  of  1859,  s,  69,^ Held  (by  ;Mabkby,  J.)  that 
no  one  can  be  plaintiff  in  a  suit  for  rent  except 
the  person  who  has  the  right  to  recover ;  the  only 
effect  ot  8.  69,  Act  X  of  1859,  being  to  enable 
the  person  who  is  employed  in  the  collection  of  rents 
to  sae  as  agent.  MoDROOsoODnK  Suran  v.  Moban 
&  Co 11 W.  R.,  43 

See  Mbajan  Khan  v.  Aeally 

[Marsh.,  884 : 2  Hay,  426 


VKRTlEB-^ontinued, 


1.  PARTIES  TO  ^JJlTSt-^ontiuued, 


8. 


Suit  against  agent 


— Liability  of  firm  for  act  of  gomashta, — A 
gomashta  of  a  firm  should  not  be  sued  in  respect  of  a 
debt  due  from  the  firm  even  if  be  contracts  it  with 
authority.    Phool  Chvvd  v.  Shiva  Pbbshad 

[2  Agra,HiB.,4 

7,  — ' Gomashta —  Me* 

cognized  agent —  Beng,  Act  VIII  of  1869,  #.  13, — 
A  gomashta  holding  a  written  authority  from  his  em- 
ployer, and  suing  for  rent  in  the  name  and  on  behalf 
of  the  latter,  should  be  admitted  as  the  recognized 
agent  of  such  employer  within  the  meaning  of  s.  18, 
Bengal  Act  VIII  of  1869.  Bax  La£L  Kubtubma 
V.  Bam  Tabttn  Koondoo  18  W.  B.,  264 

8. Bengal  Bent  Act, 

1869,  e,  SS—Prineipal  and  agent— Plaintif—ao- 
mashta.— Under  s.  9%  of  Ben^  Act  VIII  of  1869, 
a  gomashta  has  no  right  to  bring  a  suit  in  his  own 
namok  He  can  only  sue  in  the  name  of  his  employer, 
and  conduct  the  suit  for  him  like  any  other  agent. 
EooKJo  Bbhaby  Bot  v.  Poobho  Chttkdbb  Chat- 
TSBJBE    I.  Lk  B^  9  Galo.«  460 :  12  C.  Ij.  R»  66 


8. 


Gomashta — Plaiu' 


tiffs.— Where^  gomashta  suel  on  behalf  of  a  firm,  it 
waa  ordered  that  the  parties  themselves  whom  he 
represented  should  be  made  parties,  and  a  guardian 
appointed  for  such  of  them  as  were  minors.  Gobxbd 
Bass  v,  Jatkishbh  Dass  .        ,       2  Agra^  101 

10. Suit  by  manager 

of  indigo  concern — Bight  to  sue, — In  an  action 
brought  by  the  manager  of  an  indigo  concern,  on  the 
basis  of  a  contract  executed  by  defendant  and  ad- 
dressed to  a  previous  manager,  now  deceased,  it  was 
held  that,  as  tne  plaint  did  not  disclose  that  the  plain- 
tiff had  any  interest  of  his  own  in  the  suit,  and  as  the 
contract  was  not  in  terms  with  him  personally,  he 
could  not  maintain  the  action  in  his  own  name. 
Glasoott  V,  GoPAXi  Shbibh  .        .  9  W.  B.»  264 


IL 


Suit  by  Ojfieial 


Assignee — Agent  of  assignee. — In  a  suit  by  the 
Official  Assignee  of  an  Insolvent  CSourt,  such  Official 
Assignee  should  be  made  the  plaintiff,  and  the  law 
then  allows  him  to  sue  by  his  recognized  agent ;  but 
the  law  does  not  allow  the  recognized  agent  to  sue  aa 
plaintiff.  In  a  suit  so  incorrectly  instituted  the  plaint 
should  be  returned  for  amendment.  Cabtbb  v. 
MibbbbLal        ....  2N.W.,  179 


12. 


Agent  suing  iU' 


stead  of  corporate  body. — Where  a  corporate  body-— 
e.g.,  the  East  Indian  Bail  way  Company — tissued,  not 
in  its  corporate  capacity,  but  through  an  agent,  the 
suit  is  brought  in  a  wrong  form.  Nttbbbk  Chvbdbb 
Paul  V,  Stbfhbnson  .  .  16  W.  B.,  684 


18. 


Benaxnidars — Suit  by  benami' 


dar — Acquiescence  in,  or  waiver  of,  objection. — 
The  real  owner  of  property  is  the  person  who  should 
institute  a  suit  for  it.  A  benami  holder  may  sue  as 
trustee  on  behalf  of  the  beneficial  owner,  without 
I  discloeiDg  the  name  of  the  real  owner;  and  if  the 
I  defendant  does  not  object  to  the  suit  proceeding 
\   in  that  form,  and  raises  no  issue  upon  the  real  title 
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BMBBT  OF  CASKS. 


(    64S8    ) 


1.  PARTIES  TO  SUITS-^ojiitjMitfi. 

of  the  plaintiff,  the  suit  may  proceed  and  be  decided. 
Pbosvuho  CooacAB  Bot  Chowdhbt  v.  Qooboo 
Chubn  Sbin.  Oooroo  CHmir  Ssnr  v.  OojirLxoirsE 
Ghowdhbaxn  ....        8  W.  B.,  150 


14. 


—    Riff ht  of  suit — 


Suit  for  declaration  of  title  to,  and  for  possession 
of,  immoveable  property — Disclaimer  of  real  owner* 
— In  a  suit  for  a  declaration  of  the  plaintiff's  right 
by  pnrchase  to,  and  for  pcssession  of,  certain  immove- 
able property,  it  was  foaud  on  the  evidence  that  the 
plaintiff  was  merely  a  benamidar  for  one  of  the  defen- 
dants, and  had  no  right  to  the  property.  That  defen- 
dant in  his  evidence  disclaimed  any  title  to  the  pro- 
perty. Seld  that  the  plaintiff  had  no  right  to  sne, 
being  a  mere  benamidar,  and  neither  the  disclaimer  of 
the  rea)  owner,  nor  the  fact  that  he  was  a  party  to  the 
suit,  was  sufficient  to  enable  the  plaintiff  to  maintain 
the  suit  when  instituted,  or  to  entitle  him  to  have  the 
real  owner  added  as  a  co-plaintiff.  Prosunno  Coomar 
Rojf  Chowdhrtf  v  Qooroo  Chum  Sein,  3  TT.  JR.,  159, 
followed.  Habi  Oobisd  Adhikabi  o.  Akhot  Etthab 
MozuMSAB       .  I.  li.  B.,  16  Calo.,  864 


15. 


Suit  for  land 


sold  in  execution  of  decree  — Aciul  purchaser.— In 
a  snit  for  f  ossession  of  land  sold  in  execution  of  a 
decree  by  a  person  who  claimed  to  have  bought  the 
right,  title,  and  interest  of  the  judgment-debtor  in  the 
IsAd,  hut  who,  in  fact,  was  not  the  real  purchaser, — 
JSeld  the  snit  must  be  dismissed  because  of  the  non- 
joinder as  plaintiff  of  the  real  purchaser.     Kally 

PBOSOKNO  BoBB  «.  DlNONATH  MUU^IOK 

[11  B.  L.  B,  56: 19  W.  B.,  484 

16. 


FARTTES-^*ontinued, 

1.  PABTIES  TO  SVlTS^^ontinued. 

J.  A.,  53,  explained.  Mam  Bhurosee  Singh  ▼.  ^i>- 
seseer  Nardin  Singh,  18  W.  R.,  4S4 ;  &opi  Nath 
Chobeg  v.  Bhugwat  Pershad,  I.  L.  R.,  10  Cole, 
697 ;  and  Shangara  v.  Krishnam,  I.  L.  R.,  15  Mad., 
267,  referred  to.  Nakd  EishOBB  Lal  r.  Ahxad 
Ata.  Anuoli  Bibbb  r.  Ahmad  Ata.  Bhoxx  Bibi 
r.  Ahmad  Ata  I.  Ij.  B.,  18  All.,  69 


Benami  purchase 

— ^ttt^  for  possession  Real  purchaser.  -A  suit 
for  possession  of  property,  which  has  been  purchased 
benami,  cannot  be  maintained  in  the  name  of 
the  nominal  purchaser ;  the  real  purchaser  should  be 
made  a  plaintiff  in  the  suit.  Fuzblun  Bbbbee  r. 
OaODAH  Bbebbb 

[11  B.  L.  B.,  60  note:  10  W.B.,  469 

Mehbboonibba  Bibbb  v.  Hub  Chitbn  Boss 

[10  W.  B.,  220 

Tauaoonbissa  v.  Woojjulvonbb  Dossbb 

[20  W.  B.,  72 

17.  -  Suit  on  title  for 

possession  of  immoveable  property — Right  of 
benamidar  to  sue  in  his  own  name. — A  benamidar, 
suing  for  the  recovery  of  immoveable  property  on 
title,  can  sue  in  his  own  name,  and  wheh  such  a  sait 
is  instituted  by  a  benamidar,  it  must  be  held  to  have 
been  institnteid  with  the  consent  and  approval 
of  the  beneficiary,  agaiust  whom  any  adverse  decision 
on  the  title  set  up  will  take  effect  as  a  res  judicata, 
Prosunno  Koomar  Roy  Chowdhry  v.  Qooroo  Chum 
Sein,  3  W.  R.,  159,  and  Hari  Qobind  Adhikari  v. 
Akhoy  Kumar  diozumdar,  I.  L.  JR.,  16  Calc,  364, 
dissented  from.  I\ueliun  Beebee  v.  Omdah  Beebee, 
10  W.  R.,  469.  and  Meheroonissa  Bibee  v.  Sur 
Chum  Base,  10  W.  R.,  220,  &tinguished.  Qopee* 
Jcritt  Q-osain  v.  Oungapersaud  Oosain,  6  Moore^s 


18. 


Suit  by 


t- 


dar. — A  mortgage-bond  was  executed  oatennbly  in 
favour  of  R,  but  J  was  the  real  mortgagee.  A  suit 
was  brought  by  R,  the  benamidar,  to  enforce  the  bond  ; 
./,  the  real  mortgagee,  made  over  the  debt  on  a  date* 
previous  to  the  suit,  but  executed  the  formal  deed  of 
assignment  on  a  date  subsequent  thereto.  Meld 
th'it  the  benamidar  might  maintain  the  suit.  Bhcm^a 
Pbbbhad  v.  Bam  Lall   .    L  Ij.  B»  24  Calc,  34 

19. Suitfor  fore- 

closure  of  mortgage -Beneficial  owner  not  mmde 
a  party —Transfer  of  Property  Act  (IV  of  18S2J, 
s,  85— Right  of  suit, — A  suit  for  foreclosure  of  a 
mortgage  may  be  brought  by  the  i>ersou  named  in 
the  mortgage  deed  as  the  mortgagee,  although  he 
was,  in  fact,  only  the  benamidar  of  the  beneficial 
owner;  and  such  a  suit  should  not  be  dismiased 
because  the  beneficial  owner  is  not  added  as  t^  party. 
SaOHITANANDA  MoHAFATBA  t7.  Kalobam  Gobain 

[I.  Ii.  B,  24  Calc,  644 


20. 


Suit  for   eject' 


ment. — A  mere  benamidar  cannot  maintain  a  suit  for 
ejectment,  he  having  neither  title  to,  nor  possession 
of,  the  property.  Sari  Gobinda  Adhikari  v. 
Akhoy  Kumar'  Mozumdar,  I.  L,  R.,  16  Calc.,  364, 
followect  in  principle.  Nand  Kishore  Lal  v. 
Ahmad  Ata,  I,  L.  R.,  18  All.,  69,  dissented  from. 
IssuB  Chakdba  Dcjtt  r.  QopAL  Chaitdba  Das 

[I.  L.  B.,  26  Calc.  88 
8  C.  W.  N.,  90 

21.  Benami  pur' 

chaser — Right  of  benamidar  to  sue  for  possession 
of  immoveable  property.— A  benami  purchaser  of 
immoveable  property  has  no  right  to  sue  for  recovery 
of  pOBsesuon  of  the  same.  Mart  Qobind  Adhikari 
V.  Akhoy  Kumar  Ma^umdar,  I,  L.  R.,  16  Calc, 
364,  and  Issur  Chundra  Butt  v.  &opal  Chundra 
Das,  I.  L,  R„  25  Calc,  9B,  followed.  Jfmtd 
Kishore  Lal  v.  Ahmad  Ata,  I.  L,  R.,  18  All.,  69, 
referred  to.  Oopi  Nath  Chobey  v.  Bhugwat 
Pershad,  J.  X.  JR.,  10  Calc,  697,  cUstinguii^ed. 
Baboda  Subdaby  Qhosb  f7.  BiKO  Babdhu  Khak 

[L  Ii.  B.,  25  Calc,  874 
3  C.  W.  N..  12 


2a 


Suit  fo r  sale 


on  a  mortgage — Right  of  benamidar  mortgagee  to 
sue.— Meld  that  the  mortgagee  named  in  a  deed -of 
mortgage  is  competent  to  sue  in  his  own  nl^me 
for  sale  on  the  mortgage,  though  he  is  admittedly 
only  a  benamidar  for  some  third  person.  Nand 
Kishore  Lal  v.  Ahmad  Ata,  L  L,  R.,  18  All,,  69, 
followed.  Oopi  Nath  Chobey  v.  Bhugwat  Pershad, 
T.  L.  JB.,  10  Calc,  697;  Bhola  Pershad  v.  Ram 


'^mm 
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mOEi^T  OF  GASES. 
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TARTlES^eoutiuued, 

1.  PiBTIES  TO  S  VlTS^eoniin«€d. 

Zall,  I.L.E.,  24  Calo.,  8i  :  Sachitananda  Moha- 
patra  v.  Baloram  Qorain,  L  L.  R„  24  Calc,  644  j 
Shansfara  r.  Kriihnan,  I  L.  R„  15  Mad.,  267; 
Mavji  Appaji  Kulkami  v.  Mahadev  Bapuji 
Kulkmmi,  J.  L.  J2.,  22  Bom,,  672 ;  and  Dagdu  v. 
BalPontBamchandra  Natu  L  L.  E.,  22  Bom.,  820, 
referred  to.  Sari  Oobtnd  Adhikari  v.  Akhoy 
Kumar  Motnmdar,  J.  X.  R.,  16  Calc,  364 ;  Issur 
Chandra  JDuit  v.  Qopal  Chandra  Das,  I.  L,  R., 
25  CalCf  98}  and  Baroda  Sundari  Ohose  v.  JDino 
Bnndhu  Khan,  /.  L,  R.,  25  Calc,  874,  dissented 
from.    Yad  Bam  r.  Umbao  Singh 

[I.L.B.,2lAa,880 

28.  -  Plaintiff  found 

to  he  a  mere  name  lender  without  interest  in  suit — 
Red^nption,  suit  for,  hy  puisne  mortgagee — Joinder 
of  mortgagor  on  second  appeal,— On  second 
appeal  against  a  decree  dismissing  a  suit  which  had 
heen  hrought  by  a  pnisne  mortgagee  to  redeem  a  prior 
incumbrance,  it  was  ordered  that  the  mortgagor  be 
brought  on  to  the  record.  On  its  appearing  that  it 
had  not  been  intended  that  the  plaintiff  should  take 
any  interest  under  the  ^  mortgage  sued  on, — Meld 
that  the  second  appeal  should  be  dismissed.  Chinnait 
V.  Hamaohaitdba   .        .    I.  li.  IL,  15  Mad.,  54 


24. 


Suit  in  name  of 


henamidar, — Where  a  suit  is  brought  in  the  name  of 
a  benamidar  only,  the  Court  ought  to  direct  that  the 
beneficial  owners  should  be  made  parties,  and  not  to 
dismiss  the  suit.  Sita  Nath  Shah  a  v.  Nobin 
Chukdbb  Boy  5  C.  I*.  R.,  102 

See  Gopi  Nath  Chobby  v.  Bhttowat  Pbrshai* 

[I.  K  B.,  10  Cala,  697 

25. Suit   by    henami 

purchaser— Civil  Procedure  Code,  1859,  s,  260, — A 
purchased  at  a  Sheriff's  sale,  in  the  name  of  his  son, 
the  interest  of  a  mortgagee  in  certain  property,  and, 
before  Act  VIII  of  1859  came  into  operation,  insti- 
tuted a  suit  in  Ms  own  name  to  recover  the  posses- 
sion  of  the  mortgaged  property.  Seld  that  the  suit 
was  rightly  brought,  if  the  son's  ronsent  could  be 
shown.  Qu<er0— What  is  the  eff^t  of  s.  26U 
of  Act  VIII  of  1859  on  suits  of  this  character? 
Bhaishankab  Nabbhbba^  r.  Habiyallabh 

[1  Bom.,  20 

28. Bonds,    Suits    on--^t»'^    by 

assignee  of  bond,  after  death  of  obligee — Repre- 
sentative of  obligee, —  In  a  suit  by  ^  on  a  bond  in 
favour  of  B,  the  plaintiff  may  show  by  oral  evidence 
that  the  money  secured  by  the  bond  was  his  own ;  but 
where  B  has  died,  A  must  either  entitle  himself  as 
h*B  personal  representative,  or  make  B*b  personal 
representative  a  party  to  the  suit.  Bbya  Bait  v. 
Vbntbsa  Aohabiyab  .  .1  Mad.,  462 


27. 


Indemnity 


bond, — A  bond  of  indemnity  was  given  to  five  persons 
to  secure  the  fidelity  of  a  naib.  The  naib  was  after- 
wards employed  by  three  only  out  of  the  five  obligees 
in  the  bond.  Seld  that,  on  the  naib  miseonducting 
himself,  the  three  obligees  could  not  sue  alone  on  the 
bond,    Semhle — Neither  in  such  case  could  the  five 


TAR^l^B-^continued, 

1.  PABTIBS  to  SUITS^eo»<t««ai. 

obligees  have  sued,  as  the  faithful  service  intended 
to  be  secured  by  the  bond  was  service  to  five  persons, 
and  not  to  three  only.  Pabbuttibath  Boy  d. 
Tejohoy  B&nbbji  .         .    I.  Ii.  B.,  5  Calc,  808 

28.  Suit  hy  assignee 

on  bond— Liability  of  obligee,  —The  obligee  of  a  com- 
mon money-bond,  of  which  a  bond  fide  valid  assign- 
ment has  been  made,  is  not  liable  to  be  made  a 
defendant  in  a  suit  by  his  assignee  to  enforce  payment 
of  the  bond,  and  to  a  decree  against  himself  jointly 
with  the  obligor.  Abonyhoits  v.  Muttusaioya 
PiLLAi 1  Mad.,  140 


20. 


Cod  tracts.  Suits  on -Suit  for 


specific  performance — Stranger  to  contract —Civil 
Procedure  Code  (Act  X  of  1877 J ,  **.  28  and  45.— 
A  stranger  to  a  contract  of  which  specific  perform- 
ance is  sought,  cannot  be  a  party  to  the  suit.  Where, 
therefore,  the  plaintiff  sued  as  against  one  defendant 
for  specific  performance  of  a  contract  to  sell  land,  and 
as  against  another  for  a  declaration  that  he  was  not 
entitled  to  any  charge  upon  the  said  lands,^JSieZ<2  that 
the  latter  defendant  was  improperly  made  a  party  to 

the  suit.      LUCKXTMSBY    OOKBBDA    V,    FazULLA   CAB- 

sumbhoy  .    I.  Ii.  R.,  5  Bom.,  177 


80. 


-  Suit  for  specific 


perfortnance — Receiver. — Where  the  receiver  in  a 
suit  had,  by  order  of  Court,  sold  certain  property  in 
the  suit,  and  had  executed  the  contract  of  sale  in  his 
own  name,  a  plaint  praying  for  specific  performanee 
against  the  purchaser  for  refusing  to  complete  the 
contract  was  admitted  with  the  receiver  as  co-plain- 
tiff, he  having  obtained  leave  to  sue.    Wilkinsoit  r. 

OABGhADHAR  SiBEAB  6  B.  It.  B»,  486 


81. 


Suit  for  specific 


performance. — In  a  suit  for  specific  performance  of 
a  contract, — Jffeld  that  the  principle  laid  down  in  the 
cases  of  De  Houghton  v.  Money,  L,  R,,  2  Ch,  App,, 
166,  and  Luckumsey  Ookerda  .v.  Fazulla  Cassum- 
bhoy,  I.  L.  R„  5  Bom,,  177, — viz,,  that  a  stranger  to 
the  contract  cannot  be  a  party  to  the  suit. — is  only 
applicable  where  from  the  plaintiff's  case  it  appears 
that  a  third  party,  not  a  partv  to  the  contract,  has 
a  distinct  interest  from  that  of  the  other  parties  to  the 
contract,  which  interest  is  sought  to  be  declared  null 
and  void.    MoBUNB  Lall  v,  Chotay  Lall 

[L  Ii.  B.,  10  Calc,  1061 


82. 


Suit  by  mortgage 


without  co'sharers. — Where  a  mortgage- bond  was 
executed  in  favour  of  the  plaintiff  alone,  the  fact  that 
there  were  other  persons  members  of  the  joint  family 
co-sharers  with  the  pluntiff  did  not  render  it  neces- 
sary to  make  them  parties  to  a  suit  on  the  mortgage, 
as  the  plaintiff  might  be  regarded  as  contracting  on 
behalf  of  himself  and  the  other  members  of  the 
family  as  undisclosed  principals.  BuNasBB  SlKOH 
V.  SOODTST  Lall  .    I.  L.  B.,  7  Calo.,  789 

[10  C.  Ii.  R,  268 

38. —.Agreement  to 

share  profits  of  trade — Suit  for  share  under  agree- 
ment, — Pour  persons,  each  of  whom  owned  a  ginning 
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factory,  entered  into  an  agreement,  which  (tnier  a/tV) 
provided  that  they  shoald  charge  a  uniform  rate  of 
R4'*8-0  per  palla  for  ginning  cotton  ;  that  of  this 
gum,  H  2-8-0  should  be  treated  as  the  actual  cost  of 
ginning  ;  and  that  the  remaining  R2  should  be  carried 
to  a  common  fund,  to  be  divided  each  year  between 
the  parties  to  the'  agreement  in  proportion  to  the 
number  of  ginning  machines  which  each  of  them 
possessed.  The  agreement  was  to  be  in  force  for  four 
years.  The  other  parties  had  carried  out  the  agree* 
ment,  but  the  defendant,  althoagh  he  had  carried  the 
B2  to  a  separate  account,  refused  to  pay  the  plaintiff 
his  share  of  the  amount.  He  also  refused  to  pay  the 
other  two  parties  their  shares.  The  accounts  had 
been  duly  made  up,  showing  the  sums  which  the 
defendant  under  the  agreement  had  to  pay  both  to 
the  plaintiff  and  the  two  other  parties  to  the  agree- 
ment The  plaintiff  sued  the  defendant  for  his  share. 
The  defendant  contended  that  the  plaintiff  ought 
to  have  made  the  other  parties  to  the  agreement 
parties  to  the  suit.  Seld  that  the  other  parties  to 
the  agreement  were  not  necessary  parties  to  the 
suit.  The  accounts  had  been  made  up  and  were 
admittedly  correct,  and  they  showed  that  the  defen 
dant  had  nothing  to  receive  from  any  of  the  parties 
to  the  agreement,  but  that  he  was  indebted  in  a 
definite  sum  to  the  plaintiff.  Hasibhai  Makbklal 
V.  Shabafali  IsABJi     .    I.  li.  B.,  22  Bo]XL,861 


84. 


Co-eoniractorr- 


Right  of  tome'  of  several  co'contractore  to  sue  alone 
— Refusal  to  join  in  the  suit  at  plaintiff.  Effect  of, 
— Where  two  parties  contract  with  a  third  party,  a 
suit  by  one  of  them  making  the  other  a  co^ef  endant 
Ought  not  to  be  dismissed  merely  because  the  plaintiff 
has  not  proved  that  the  co-defendant  had  refused 
to  join  as  a  co-plaintiff.  PrABi  Mohun  Boss  v, 
Ebdabkath  Boy    .        .  I.  K  R^  28  Cale«,  4M 

Pyabi  Mohan  Bosb  v.  Nabin  Chitndbb  Bot 

[8  O.  W.  N.,  271 

Taboti  Kant  Lahibi  v,  Nukb  Eishobb  Patbg- 
voyiB 12  C.  I1.R.,  588 

BisaBSSVB  Boy  Chowdhby  v.  Bbojo  Kant  Boy 
Chowdhby    .  .      1  O.  W.  K".,  221 

Contra,  Dwabeanath  MmsB  r.  TABAP&osrNNA 
Boy  .    I.  Ij.  B.,  17  Gala,  160 

35, Co-sharers —J^otWtfr  of  pat' 

ties — Right  of  co'xharer  to  sue  alone, — Unless  there 
is  A  special  provision  of  the  law,  co-owners  are  not 
peruiittcd  to  sue  through  some  or  one  of  their  mem- 
iMirB,  but  all  cO'Owners  must  join  in  a  suit  to  recover 
their  property.  The  defendant  cannot  be  deprived  of 
his  right  to  insist  on  the  other  co-owners  being  joined 
on  the  record  by  the  fact  that  they  approve  of  the 
suit  being  brought  by  the  plaintiff  alone.      Bal- 

KBISHNA    MOBEBBTAB    KlTNTB  V,  MUNICIPALITY  OP 

Mahab  ....    I.  Ij.  B.,  10  Bom.,  82 


86. 


Suit  for  arrears 


of  rent — Appeal,  Amendment  on* — In  a  suit  for 
arrears  of  rent  of  the  plaintiff's  share  of  a  talukh,  it 
appeared  that  in  the  year  1279  a  batwara  was 
effected  of  the  zamindari  in  which  the  talukh  was 
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situated,  and  that  the  talukh  ceased  to  be  held  ezdii- 
sively  by  the  plaintiff,  but  was  divided  between  him 
and  certain  other  persons,  who  were  not  made  pftitie* 
to  the  suit.  JSeld  that  all  the  co-sharen  aboold 
have  been  joined  as  parties,  and  thai,  as  this  had  not 
been  done,  the  suit  was  bad.    Qbhot  GoTnrB  Chow. 

DHBY  r.  HiTBYCHirBN  ChOWDHBY 

(X  I..  B.,  8  Calc,  277 

87. . Leases ui  i  bg 

one  of  several  joint  lessors  for  his  share  of  rent, — 
One  of  several  joint  lessors  of  certain  land  sued  the 
lessee  for  his  share  of  the  rent  payable  under  the 
lease  to  all  the  lessors,  making  the  other  leasors 
defendants.  Seld  that  the  suit  was  not  maintainable, 
and  the  making  of  the  other  lessors  defendants  did 
not  cure  the  defect  in  the  suit.  If anohas  Dab  «• 
Manzub  Ah  .  L  I«.  B^  5  AIL,  40 


88. 


Suit fo r  ej ee t- 


ment — Landlord  and  tenant — Possession,  suit  for, 
bg  one  of  several  proprietors. — The  owners  it  a 
iS-anna  share  of  a  julkar  sued  to  eject  a  lessee  on  his 
refusal  to  pay  an  enhanced  rent.  Beld  that  be  could 
not  be  ejected  by  a  suit  brought  by  one  only  of 
several  proprietora  A  lease  granted  by  all  the  pro- 
prietors cannot  be  varied  or  terminated  at  the  salt  of 
one.    Bollyb  Sateb  r.  Akbam  Asly 

[I.  Zi.  R,  4  Calo.,  961 

89.      -      -      Suit  for  posses' 

sion — Lessors. — Plaintiff  sued  to  recover  possession 
of  certain  land  said  to  have  been  included  in  a  talukh 
pottah  given  him  by  the  zamindars,  alleging  that 
defendants  were  obstructing  his  possession.  For  the 
defence  it  was  averred  that  these  lands  fell  within  a 
9-anna  share  which  belonged  to  one  2>,  and  that  by 
process  of  sale  they  became  the  right  of  other  parties 
under  whom  defendants  held  as  lessees.  Seld  that 
it  was  unnecessary  to  make  the  lessors  on  either  side 
parties  in  the  case.  Naottb  Chand  v,  Boobga  Doss 
Chowdhby IIW.B.,  137 


40. Suit  hgco^eharer 

against  mortgagee  for  share  of  profits — Act  XI F 
of  IS6S,  s,  2.  —  A  co-sharer  can  only  sue  such  persons 
in  the  Bevenue  Court,  under  cl.  2,  e.  1,  Act  XIV  of 
1 863,  as  are  appointed  at  eutitled  by  custom  to  vnnk^ 
the  collections  of  rent  on  bclialf  of  the  proprietary 
body  of  the  estate  or  any  part  thereof,  and  who  are 
bound  to  pay  the  revenue  and  village  expenses,  and  to 
account  to  co-parceners  for  receipts  and  expenditure 
as  their  representatives.  Sbbb  Kishxk  r.  Eshbbb 
Pitbtaitb  Bai  .2  Agra»  899 

4L Debtor  and  creditor.  Suits 


between — Bond — Suit  for  a  share  of  a  debt — 
A,  B,  and  C  were  uterine  brothers,  Mahomedans,  to 
whom  jointly  a  sum  of  money  was  due  on  a  bond.  A, 
the  elder  brother,  sued  the  debtor  for  recovery  of  the 
debt,  and,  after  successfully  resisting  the  claim  of 
B'b  widow  to  be  made  a  party  to  the  suit,  obtained  a 
decree  for  the  principal  and  interest  to  the  date  of 
decree,  together  with  subsequent  interest  and  costs. 
A  realized  the  decree  for  the  principal  and  interest  to 
the  date  of  decree  only.      B*s  widow,  on  behalf  of 
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lietself  and  two  minor  bods,  saed  A  for  the  share  of 
the  decretal  moneys  which  belonged  to  her  husband's 
estate.  She  refused  to  join  her  daughters  as  parties. 
Seld  that  she  was  entitled  to^ecover  a  third  share  of 
the  amount  realized  under  A*%  decree,  minus  the  share 
of  her  two  daughters.  Nxtbunkibba  v.  Bovshak 
Jan  .  2  B.  L.  R»  Ap.,  1 

42. Tr%»i€Bt  for 

heneJU  of  creditors.— The  creditor  of  an  insolvent 
who  has  assigned  all  his  property  to  trustees  for  the 
benefit  of  all  his  creditors  generally  sued  him  for  his 
debt,  joining  the  trustees  as  defendnntfl,  on  the 
ground  that  they  had  refused  to  register  his  claim. 
Meld  that  they  were  rightly  joined  as  defendants  in 
the  suit.    AJTTDnu  Nath  r.  Avustr  Dab 

[I.  L.  B.,  8  All.,  709 

48, Suit  hy  tmtteee 

of  deed  for  heneflt  of  creditors  to  set  aside  attadi' 
ment. — To  a  suit  hy  the  trustees  of  an  assignment  for 
the  benefit  of  his  creditors  by  an  insolvent  trader  to 
set  aside  an  attachment  by  an  execution-creditor  who 
did  not  assent  to  the  assignment,  it  is  not  necessary 
to  make  all  the  creditors  parties.  Stbphbnbon  v. 
Bavhgabtneb      ....    3  Agra^  104 

44. T  -  -  Declaratory   decrees— i^tV 

to  declare  pottahs  forgeries— Interested  parties.—- 
In  a  suit  by  a  superior  holder  ^representing  the 
samindar  by  whom  certain  pottahs  were  alle^d  to 
have  been  granted)  for  a  declaration  that  the  pottahs 
were  forgeries,  against  a  party  holding  a  portion  of 
land  by  a  title  derived  from  lessees  under  those 
pottahs,  it  was  held  that  all  the  parties  interested  in, 
and  holding  under,  the  pottahs  should  be  made  parties 
to  the  suit,  on  the  principle  that  all  persons  who  are 
interested  in  the  question  must  be  made  parties  to  a 
suit  in  a  Court  of  equity.  Dttkhbbna  Mohitk  Rot 
r.  AK BBBOODDBBK  Mahokbd  .  12  W.  TL,  247 


46. 


Suit  for  decla* 


ration  of  right  against  proprietor  —  Agent,— In  a 
suit  for  declaration  of  right  against  a  proprietor  of  an 
estate,  it  is  necessary  that  the  proprietor  himself,  and 
not  his  karindah  only,  be  made  a  party  to  the  suit. 
A  decree  against  the  karindah  cannot  bind  the 
proprietor.  Madho  Bao  Apa  r.  Thakoob  Pbk- 
bhad 8  Agpra,  127 

46. Eljectment,  Suit  for- Suif 

has^d  on  lease  from  ^Government— Ooremmhent 
ae  party  to  suiL — If  the  plaintiff  in  an  ejectment 
suit  can  make  out  a  legal  title  to  the  land,  he  is 
entitled  to  maintain  a  suit  against  the  person  in 
actual  juridical  possession  of  such  land  for  its 
recovery  without  making  the  person  under  whom 
the  latter  claims  to  hold  a  party  to  the  sait.  So 
where  plaintiffs  based  their  title  to  the  land  in 
dispute  on  a  lease  granted  by  Government  giving 
occupancy  right  to  their  predecessor  in  title,  and  sued 
the  defendants  in  ejectment,  and  the  defendants 
claimed  to  hold  the  land  under  an  occupancy  title 
conferred  on  them  by  Government  subsequent  to 
the  plaintiff's  lease,  it  was  held  that,  though  Govern- 
ment might  have  properly  been  made  a  party  so  as 
to  bind  it  by  the  decree  and  prevent  future  litigation. 


FABTIES— con<tfiif«</. 
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it  was  not  a  necessary  party  to  the  suit.    Kabhi 
r.  Sadashiy  Sashabam  Shet 

[L  Ii.  B.,  21  Bom.,  229' 


47. 


Ciril  Procedure 


Code  C^882J,  *.  32— Joinder  of  parties— Change  in 
character  of  suit. — In  an  ejectment  suit  by  a  land- 
lord against  his  tenant,  the  Court  should  not  bring  on 
to  the  record  the  person  from  whom  the  plaintiff 
holds  the  land,  nor  persons  claiming  to  hold  it,  from  a 
third    party,    nor    such    third    party.      Sai(EABAN 

KABATAKAK  r.  ANANTHAlfABATANAYTAN 

[L  Ii.  B.,  20  Mad«,  876 


4a 


Endowments— Par^t>tf  tu  suit 


on  behalf  of  temple.— The  samudayi  of  a  temple  is 
not  competent  to  bring  a  suit  on  its  behalf.  The 
proper  parties  to  sue  are  the  uralers  (trustees). 
Bama  Vabab  r.  Ebishvek  Kahbitdbi 

[I.  Ii.  B.^  8  Mad.,  270^ 

49,    • — '     Suit  to  redeem    . 

lands  belonging  to  temple — Agent — Persons  in 
whom  temple  is  rested. — Plaintiff  alleging  himself 
to  be  "karaima  samudayam"  of  the  Malamal 
Ayyappan  devaswam,  sued  to  redeem  lauds  which 
had  been  mortgaged  by  the  devaswam.  Held  that 
he  was  not  entitled  to  maintain  the  suit ;  that  the 
uralers  are  the  persons  in  whom  the  estate  and  pro- 
perty of  the  temple  is  vested,  and  that  the  plaintiff 
was  an  acrent  accountable  to  the  uralers  and 
subject   to  be  dismissed  by  them  for    misconduct. 

EUVJUMKBBI  NaKBIAB  r.  NlIAEITKDBN 

[I.  Ii.  B..  2  Mad.,  167 


50. 


Agent — Per  so  n 


in  whom  temple  is  tested.  -  A  karayma  samudayam 
of  a  Malabar  devaswam  is  merely  an  agent  or  manager, 
with  a  proprietary  and  hereditary  right  in  hin 
office.  The  ownership  of  the  property  of  the  de\'aswani 
is  vested  in  the  uralers,  who  are  the  proper  parties 
to  sue  the  tenants  of  the  devaswam  lauds.    Patik- 

HABIPAT  EBISHKAN  UNNI  KAMBIAB  V.  ChBCUB 
MAKAKEAL  NlLAKANDAy  BnATTATHIBIPAD 

[L  Ii.  B.,  4  Mad.,  141 


51. 


Suit  for  properttf 


belonging  to — Joint  muticalis — Joint  trustees,- 
Where  property  belonging  to  an  endowment  is 
sought  to  be  recovered  from  a  third  party,  who 
asserts  that  he  is  the  owner  thereof,  all  the  mutwalis 
of  the  endowment  should  he  made  parties  to  a  suit 
instituted  for  the  recovery  of  such  property.  Such 
I  of  the  mutwalis  as  refuse  to  join  as  plaintiffs  should 
be  made  defendants.    Bbohit  Lal  v.  Oliullah 

(1.  Ii.  B.,  11  Calc,  88& 


52. 


—  Non'joinder  of  a 


necessary  party — Suit  to  set  aside  alienation  of 
debutiur  lands — Trust  for  religious  purpose-^. — The 
representatives  of  three  out  of  four  Hindus,  who 
were  joint  sebaitsr  managing  debuttur  property,  sued 
to  have  an  alienation,  made  by  the  fourth  sebait 
alone,  set  aside.  They  did  not  make  the  latter  a 
party  to  the  suit ;  nor  did  the  plaintiffs  ask  the  assist* 
ance  of  the  Court  to  make  him  one,  under  s.  73 
of  Act  VIII  of  1859.    Held  that  he  was  a  necessary 
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party.  It  tras  not  enough  that  he  was  a  member  of 
the  body  of  sebaits;  and  althongh  indbectly  he 
might  have  gained  advant^e  from  the  suit  broaght 
by  the  other  sebaits,  this  did  not  suffice  to  connect 
him  with  the  suit  as  a  pailiy  to  it.  No  gix>and  for 
making  an  exception  to  the  general  rule  was  presented. 
Rajendbonath  Dutt  v.  Mahombd  Lal 

[I.  Ij.  B.,  8  Calc,  42 

58.— Executors—  Will— Hindu  Wills 

Act  f XXI  of  1870)- Succession  Act  (X  of  1863J, 
*.  179^Frohate  and  Administration  Act  (V  of 
1831J,  1.  4— Hindu  will  made  outside  Bomhuy 
relating  to  property  situate  partly  toithin  and 
partly  outside  Bombay — Prolate  of  such  toill, 
Eff'ect  of—Mepresentation  of  the  estate. — One  L 
died  at  Surat  in  1873,  possessed  of  ancestral  property 
situate  partly  in  Bombay  and  partly  in  the  Surat 
•  district.  He  left  a  widow,  B,  and  a  minor  son, 
M,  At  his  death  he  made  a  will  bequeathing  his 
property  to  his  son,  and  appointing  certain  executors 
to  manage  the  property  during  the  son's  minority. 
The  son  died  in  1877,  leaving  a  minor  widow,  N,  In 
1879  one  of  the  executors  obtained  probate  of  X's 
will  from  the  High  Court.  In  18::4  a  suit  was 
filed,  on  behalf  of  the  minor  N,  agiunst  her  mother-in- 
law,  B,  to  recover  possession  of  the  property  covered 
by  the  will  of  L,  One  of  the  defences  to  the  suit 
was  that  the  property  in  dispute  had  vested  in  the 
executor,  who  had  obtained  probate  of  the  will,  and 
that,  as  the  defendant  held  the  estate  under  the 
executor,  the  suit  was  not  maintainable  without 
impleading  the  exec\itor.  Held  tbat  the  executor 
was  not  a  necessary  party  to  the  suit.  S.  179  of  the 
Indian  Succession  Act  (X  of  1865)  as  incorporated 
mto  the  Hindu  Wills  Act  (XXI  of  1870)  did  not 
apply  so  far  as  it  related  to  property  outside  Bombay. 
The  property  in  dispute  was  situated  in  the  Surat 
district.  It  was  joint  ancestral  property.  On  the 
father's  death,  it  vested  in  the  son  by  survivorship, 
and  on  the  son's  death,  it  vested  in  the  son's  widow, 
the  plaintiff  in  the  present  suit.  Under  the  provisions, 
therefore,  of  the  Probate  and  Administration  Act 
.  (V  of  1881),  B.  4  (if  that  Act  can  be  held  to  operate 
at  all  in  the  mofussil  before  a  notification  is  issued 
under  8. 2),  the  estate  could  not  vest  in  the  executor,  as 
it  had  passed  by  survivorship  to  another  person  long 
before  the  Act  came  into  operation.  Bai  Habkor 
f.  Makbbxlal  Rasikdas  .  1.  Ii.  R.,  12  Bom.,  621 


64. 


Administration , 


Suit  for—  Application  for  appointment  of  receiver 
^Civil  Procedure  Code  (1882)  y  s.  4,95.— Where  a 
Mahomedan  testator  had  by  his  will  appointed  three 
executors,  only  one  of  whom  had  acted  and  got 
possession  of  the  estate,  a  suit*  by  the  testator's 
widow  for  administration  of  the  estate  was  held 
sufficiently  well  constituted  for  the  purpose  of  a 
motion  for  a  receiver,  although  only  the  executor 
wl  o  had  acted  was  made  defendant,  the  other  two 
executors  not  being  parties  to  the  suit.  Quare — 
Whether  it  would  not  be  necessary  to  add  the  said 
two  executors  before  the  suit  came  on  for  hearing. 
Hatizabai  v.  Abditl  Eabik 

[I.  I>.  R.,  19  Bom.,  88 


"PARTIBS— continued, 

1.  PARTIES  TO  SUlTS—eontinued. 

QoverxnaexLt—Suit  to    quet^ 


65. 

tion  act  of  Stale — Stit  against  Qovernmeni. — To 
question  an  act  of  State,  directly  or  in^Krectly, 
Uie  contention  must  b#  raised  in  a  suit  duly  ooosti- 
tuted,  to  which  the  Government  must  be  made  :i 
party.  Ubcjad  Ahly  Ebah  r.  MoHtruDEB  Bb^vm 
[10  W.  R,  P.  C,  26: 11  Moore's  I.  A.,  517 

66.  Secretary 

Stafe— Cause  of  action- Stat,  31  if  22  Vic'^ 
c.  106,  s,  65.~S.  65  of  21  &  22  Vict.,  c.  106,  Aks 
not  constitute  the  Secretary  of  State  a  body  cor- 
porate, but  simply  lays  down  that  that  offic*?r 
and  department  are  to  be  sued  as  a  body  corporate. 
A  suit  therefore  brought  against  the  Secretary  of 
State  is  not  one  agiunst  any  person  or  any  real  body 
corporate,  but  is  one  brought  against  a  nominal 
defendant,  such  nominal  defendant  being  pat  upon 
the  record  merely  to  enable  the  plaintiff  to  obtain  the 
remedy  secured  to  him  by  s.  6.5.  Doya  Nabain 
f  EWARY  V.  Sbcbbtary  OP  Statb  pob  Ikbia 

[L  It.  B.,  14  Calc,  256 

67. Suit  for  redetnp- 

Hon  of  gatkuli  /en«re. —Where,  in  accordance  with  a 
stipulation  in  a  mortgage-deed  of  gatkuli  land,  the 
mortgagor  gave  in  a  razinama  to  Government  by  which 
he  gave  up  all  claim  to  the  land  which  was  granted 
to  the  mortgagee— //e/c?,  in  a  suit  to  redeem  th*» 
mortgage,  the  Government  was  not  a  necessary  party : 
it  is  only  a  necessary  party  in  cases  where  the  natnre 
of  the  toiiuro  is  in  <lisputo.  Uanv  valad  Avaji 
Malt  v.  Ramabai  kom  Mahadu  Mali 

[6  Bom.,  A.  C,  265 

68.  Collector— Suit 

to  get  property  registered  in  name  of  sendee — Begi*' 
ier'ng  officer, — To  a  suit  against  a  vendor  to  comptl 
him  to  procure  the  transfer  by  the  revenue  author- 
ities to  the  name  of  the  vendee  of  the  registrati  n 
of  the  property  sold,  the  Collector  (the  i-egisteriiii: 
officer)  must  be  a  party.    Manga^ima  r.  Timmapaiita 

[8  Mad.,  134 

69.  -  -  Collector— Suit 
for  partition — Necessity  of  Collector  as  party. — In 
a  suit  by  a  shareholder  of  a  joint  estate  to  establish  a 
right  to  partition,  the  Collector  need  not  be  made  a 
party,  unless  the  public  revenue  is  jeopardized  by  the 
contemplated  partition.  Baha  Soonpubeb  Dabbb 
Ohowdhbaih  v.  Kashbb  Kissobb  Rot  Chowshbt 

[22  W.  B.,  245 

60.  Suit  for  muta- 

tion  of  names  in  register, — Tlie  Collector  of  the 
district  is  a  necessary  party  to  a  suit  by  a  purchaser 
against  his  vendor  to  compel  mutation  of  names  in 
the  register.    Virasami  r.  Raha  Doss 

[I.  L.  R,  16  Mad.,  360 


61. 


Suit  to  set  aside 


sale  for  arrears  of  revenue — Secretary  of  State — 
Civil  Procedure  Code,  1S77,  ss,  32, 424,— T!he  Secre- 
tary of  State  is  not  a  necessary  party  to  a  suit  to 
set  aside  a  sale  for  arrears  of  revenue,  but  the  Gov- 
ernment have  such  interest  as  would,  on  their  appli- 
cation, entitle  them  to  be  made  a  party.    S.   424 
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-cotUinued. 
1.  PARTIES  TO  mmS— continued. 

of  the  Civil  Procedure  Code  does  not  preclude  a  Court 
from  adding  the  Secretary  o£  State  as  a  necessary 
party  under  s.  32  of  the  Code.  Bai  Mokoonp  Lau. 
T.  JiEJiTDHrK  Roy 

[L  L.  B.,  9  Calo.,  271 :  11  O.  U  R.,  466 


6a 


Suit  to  set  aside 


sale  for  arrears  of  revenue— Secretary  of  State  for 
India — Mes  judicata. — A    Collector    had  sold    an 
estate,  purporting  to  act  under  Act  XI  of  1859,  for 
a  supposed  arrear  of  revenne.    There  was,  however, 
only  an  erroneous  debit  in  the  CoUectorafce  books 
against  the  estate,  in  excess  of  the  revenue  actually 
assessed  upon  it,  chargeable  against  it,  and  due  from 
it.     In  a  suit  brought  to  set  aside  the  sale  in  the 
Courts  below,  the  Government  had  been  made   co- 
defendants,  but  were  not  respondents,  on  this  appeal ; 
and  the  objection  was  taken,  on  the  argument  of  this 
appeal,  and  by  previous  petition,  that  thoy  should 
be  made  parties,  respondents.     Held  that  it  was  a 
mistaken  view  that  a  decree  annolling  the  sale  in 
this  suit  would  be  r«*  judicata  in  any  future  ques- 
tion or  proceeding,  as  between  the  Government  and 
the  unsuccessful  purchaser.    The  Secretary  of  State 
for  India,  therefore,  was  not  a  necessary  respondent. 
His  position  was  correctly  explained  in  Bal  Mokoond 
Lai  V.  Jirjudhun  Roi/,  I,  L.  JJ.,  9  Calc,  271,  in 
the  judgment  of  MiTXEs,  J.  Balkishsn  Das  «. 
SuiPSON  .    I.  L.  R,  25  Oalc,  SaS 

[L.  B.,  25  I.  A.,  151 
2  O.  W.  N..  513 


63. 


Suit  to  recoveir 


chur  la*ds  claimed  hy  Oovemment  as  an  island  and 
settled  with  defendants,— Pl&mtift  brought  a  suit  for 
recovery  of  possession  of  land  which  had  been  thrown 
up  by  a  large  navigable  river,  and  which  he  alleged 
fopned  an  accretion  to  his  estate.  The  defendant 
who  was  in  possession  claimed  to  hold  the  lands  under 
a  settlement  which  the  Government  had  made  with 
his  predecessors  in  title,  the  Government  having 
three  years  previously  taken  up  the  lands  as  forming 
an  island.  Held  that  the  Government,  as  claiming  a 
proprietary  right  in  the  disputed  land,  was  a  necessary 
party  to  the  suit.     Cannon  r.  Bissonath  Adhicabi 

t5aii.B.,  154 

64.  Suit  to  set  aside 

settlement. — In  a  suit  by  u  person  claiming  certain 
lands  which  had  been  resumed  by  the  Government 
and  settled  with  another  party  the  Government 
should  be  made  a  party.  Maho&ibi>  lasAiikE  r. 
Wise    .  13  B.  L.  R.,  F.  B.,  UB  :  21  W.  B.,  827 

KmsHNo  Lall  Nao  r.  Bhykdb  Chctndbr  Deb 

[22  W.  B.,  52 


». 


Suit  for  posses- 


"PARTTEB—vontinued. 

1.  PARTIES  TO  BUlTS-eontinued. 

considered  and  explained.      Gibbhabee  Sahoo  v. 
HeeaLallSeal     .  .    2  0.  Ii.B.,467 


66. 


Suit  for  posses- 


sion and  declaration  of  right  to  participate  in  a 
permanent  settlement  of  a  mehal  resumed  under 
Reg,  II  of  1819.—  Chur  land  was  held  by  the  pro- 
prietors of  the  adjoining  estate.    The  chur  was  re- 
sumed by  Government  in  1835,  and  declared  to  bo 
liable  to  assessment  under  Regulation  II  of  1819. 
The  recorded  proprietors  of-the  adjoining  permanently- 
settled  estate,  to  which  the  chur  was  a  contiguous 
accretion,  refused  to  make  a  permanent  settlement 
with  Goverament  at  the  rent  demanded.    'Ihe  chur 
was  then  held  khas  by  Government  for  some  time,  and 
subsequently   leased  out   for  temporary    periods  to- 
sii-angers.    In  these   temporary   leases   Government 
reserved  the  proprietor's  rights  to  come  in  and  take 
a  permanent  settlement  on  the  expiry  of  the  tem- 
pai'ary  settlements,  and  also  reserved  an  allowance 
of  10  per  cent,  on  the  rent  as  malikanah  on  their 
account,   which   sum  had  been  kept   in  deposit  in 
the  CoUectorate  treasury.    In  1867  the  Govemn^^it 
made  a  permanent  settlement  with  the  defendant,  one 
of  the  recorded  proprietors  of  the  contiguous  estate, 
of  the  entire  chur,  and  refused  the  application  of 
other  shareholders  in  the  estate  to  be    joined  in 
the  settlement.    The  Collector,  at  the  request  of  the 
defendant,  applied  the  deposit  in  his  treasury  in 
satisfaction  of  the  Gtovemment  revenue.    An  unsuc- 
cessful shareholder  brought  a  civil  suit  against  the 
defendant  for  possession,  and  a   declaration  of  his 
right  to  participate  in  the  settlement.     Meld,  that  it 
was  not  necessary  to  make  the  Government  a  party. 
Krishna  Ch^ndba  Sandyal  CHOWDHBr  «.  Habish 
Chakdi^a  Chowdhev  .  8  B.  Ij.  B.,  524 

8.  C.  Kbibto  CHxnn>EB    Sandtal  v.  Eae^eb 
KiBHOBE  Box  Chowdhby  .         .    17  "W.  B.,  145 


»ion  of  land  settled  hy  Government  with  successive 
oir^firs. — Where  a  pieco  of  land  has  hcen  surveyed 
aucl  settled  at  one  time  \\a  an  accretion  to  the  estate 
of  4  and  at  another  as  an  accretion  to  the  estate 
of  B,  in  a  suit  by  A  against  B  for  possession  of 
tU^  land  it  is  not,  as  a  (ule,  aeeesaaryi  that  tke 
r«ovc^ment  should  be  i;oadQ  a  party.  Mahomed 
j^aile  v.  Wise,  13  B.  L.  R.,  118:  21   Wk  A,  327. 


67. 


Folitical  Agent 


—Superintendent  of  Raj.— A  suit  for  property  be- 
longing  to  the  Bajah  of  Eota  was  brought  in  the 
namue  of  the  "  Pi>Utical  Agent  and  Suiierintendent  of 
the  Kota  State,  on  the  part  of  the  Government  of 
India."  Held  that,  if  the  Baja  was  the  proprietor  of 
the  property,  he  should  have  been  the  plaintiff,  or,  if 
his  right  and  interest  therein  had  passed  to  Gov- 
ernment, the  Government  should  have  been  the  plain- 
tiff, but  the  Political  Agent  atid  Superintendent  of 
the  Kota  State  was  not  entitled  to  siie  for  the  pro- 
perty.    Gibdhaby  Das  r.  Pqwl\?tt 

[I.  L.  B.,  2  AIL,  690 

68. Suit    against 

Government — Local  Government. — In  suits  brought 
against  the  Government  eo  nomine  under  the  Code  of 
Civil  Procedure,  the  Local  Government  must  be  con- 
sidered as  the  party  sued.  Kcbbabaya  Mctdali  v. 
GoyBEHUEirT        ....    lMftcL,286 

09,  -  Bomhay  Ahkari 

Act  (V  of  1878),  ss,  29  and  67— Suit  for  money 
illegally  levied  Uf  a  farmer  of  ahkari  revewue— 
CoUector.—Th^  Collector  is  not  a  necessary  party  to 
a  suit  brought  against  a  f  ariner  of  abkart  revenue  for 
a  refund  of  mqney  illegally  levied  at  his  instance  by 
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1.  PAETIES  TO  SUITS— continued. 

the  Collector  nnder  s.  29  of  the  Bombay  Abkari  Act 
(V  of  1878).  S.  67  of  the  Act  expressly  exempts  the 
Collector  from  responsibility.  Nabatait  Vehku  «. 
Sakhabam  Nagu  I.  li.  B.,  11  Bom.,  619 


70. 


Specific  Relief 


JLet  (I  of  1&77),  8.  42^0httruciion  to  alleged 
highfoay, — To  a  suit  by  an  ©wner  of  land  under  s.  43 
of  the  Specific  Belief  Act  against  one  of  the  pnblic 
who  formally  claims  to  nse  such  lands  as  a  pnblic 
road>  and  who  thereby  has  endangered  the  title 
•  of  the  owner,  it  is  tmnecessary  to  make  the  Secretary 
of  State  a  party.  Cnuin  Lail  d.  Bam  Eishbn 
SAHX7  ....    I.  L.  B.,  15  Calc,  480 


TL 


Skit  for  decla' 


ration  of  title  against  a  Municipality, — ^The  plain- 
tiff sned  a  Mnnicipal  Council,  under  the  Madras 
District  Municipalities  Act,  for  a  declaration  of  his 
title  to  a  certain  structuxe  situated  in  the  limits 
of  the  Municipality  and  of  his  right  to  put  a  roof 
over  it.  The  structure  was  found  to  belong  to  the 
plaintiff.  Seld  Uiat  the  Secretary  of  State  was  not 
a  necessary  party  to.  the    suit.     EBiSHifAYTA    v. 

BbLLABY  MVinOIFAL  COUHCIL 

[L  Ii.  R,  16  MacL,  282 


72. 


Husband  and  -wiSe— Right  to 


4ue — Sindu  woman, — A    Hindu  woman  may  at  all 

times  sue  either  alone  or  jointly  with  her  husband. 

'Bhotbitb  Critndeb  Dobs    r.  Majdhitb   Chundbb 

FABAMAinoK       .        .        ^        .    1  Hyde.  281 


73. 


Married    Wo- 


mavCe  Fropertg  Afit^  1874,  s.  8 — Suit  for  separate 
property. — ^In  a  suit  against  a  woman  married  before 
1865,  in  respect  of  her  separate  property,  it  is  not 
necessary  to  make  her  husband  a  co-defendant. 
Btephbn  V,  Stbphbit   .  10  C.  Ij.  B.,  686 

74,     Wife   added  as 

party — Portion  of  estate  purchased  with  her  sepa" 
rate  property. — Wife  made  party  to  the  suit,  on  the 
ground  that  a  building  on  the  estate  was  erected 
by  her  husband  with  money  forming  her  separate 
estate.    Gouboopal  Butt  o.  Bishonath  Qhosb  . 

[Cor.,  41 


75. 


Practice— Wife 


hatfing  an  English  domicile  suing  without  her 
husband, — Case  in  which  it  was  held  that  a  wife 
having  an  English  domicile  is  capable  of  suing  with- 
.  out  joining  her  husband  as  a  co-plaintiff.  Httohes 
V.  BsLHi  AiTD  London  Bank  I.  jj.  B.,  16  Calc,  86 


76. 


Sindu  wife- 


Transaction  in  her  own  name — Wife's  right  to  sue 
without  Joining  husband. — A  Hindu  wife,  livinj; 
with  her  husband,  brought  a  snit  on  a  deed  of  mort- 
gage executed  in  her  flavour.  Meld  that  to  enforce 
her  rights  under  the  deed  she  need  not  join  her 
husband.  Man  ADA  Svndabi  Babi  r.  Mahananda 
Sabma        ....       20.W.N.,  867 

77. _.  Joint   family—  Suit  by  one 

member  for  specific  share. — To  a  suit  by  one  member 
-of  a  Hindu  joint  family,  living  under  the  Mitakshara 
law,  for  a  specific  share  of  the  joint  family  property,    | 


TARTrBS—continued, 

1.  PABTIES  TO  SUITS— co»«inc«rf. 

all  th6  members  of  the  family  are  necessary  partic^s. 
Nathvni  Mahton  V,  Manbaj  Mahton 

[L  Ij.  B.9  2  Calo.,  149 

See  PaHALADH  SiN^H  r.  LrCHKTTNBITTTY 

[12  W.  B.,  266 

SUDABUBT  PebSHAD  SaHOO  t*.   LOTF  AlI  KhAX  . 
PhOOIBAS  EOOEB  r.  LALLA  Jua^BSSTTB  Sahi 

[14  W.  B.,  880 

S.  S.  on  review  Phoolbab  Eooeb  c.  Lalla  Jxjo  • 
aBssvB  Sahoy   .        .  .    18  W.  B.,  48 

GoKOOL  Pbbshad  v.  Etwabi  Mahto 

[20  W.  B.,  138 

78. Suit  to  establith- 

right  belonging  to  Hindu  family  —  Necessary 
parties. — No  member  of  an  undivided  Hindu  family, 
except  the  manager  of  the  family,  as  such,  is  entitled 
to  bring  a  suit  to  establish  a  right  belonging  to  the 
family  without  making  the  other  members  of  the 
family  parties  to  the  suit.  Abxtnaohala  Pillai  v. 
VTTHiAXiNaA  Mttbaltyab  .  I.  Ii.  B.,  6  Mad.,  27 


79. 


Suit  to  set  €tside 


alienation  of  ancestral  property — Mitakshara — 
Legal  necessity. — J  L  and  JET  i^,  brothers,  members 
of  a  joint  Hindu  family  subject  to  the  Mitakshara 
law,  borrowed  money  by  absolute  and  conditional 
sales  of  their  joint  estate.  After  the  death  ^  J  L, 
his  son  X  P  brought  a  suit  against  the  alienees  to 
recover  possession  of  the  lands  by  reversal  of  the 
deeds,  as  to  one-half  share  thereof,  wMch  he  claimed 
as  the  share  of  his  father  J  L,  on  the  git)und  that 
there  had  existed  no  le^al  necessity  justifying  J  L 
and  S  N  in  alienating  the  property.  Neither  M  N, 
nor  any  one  representing  him,  had  been  made  a  party 
to  the  suit.  There  was  nothing  to  show  that  the 
family  had  been  separated,  or  the  property  parti- 
tioned. Held  the  suit  should  have  been  brought  by 
all  the  joint  members  to  set  aside  the  deeds.  If  the 
other  members  refused  to  join  as  plaintiffs,  they 
should  have  been  made  defendants.     Kajabam  Te- 

WABI  V.  LAOHMAN  FBASAD 

[4  B.  li.  B.,  A.  C,  118  :  12  W.  B.,  478 

Shbo  Chubn  Nabain  Singh  r.  Chukrabbb  Pbb- 
shad Nabain  Sinoh  .  .15  W.  B.,  436 

80.  —    Manager   of 

joint  family — Suit  by  manager  alone — Co-par^ 
ceners  whether  necessary  parties — Civil  Procedure 
Code  (Act  XIV  of  1882),  s.  30— Amendment  of 
pleading — Plaint  amended  in  second  appeal  by 
adding  parties.  —  The  plainjbiff  as  manager  of  an 
undivided  Hindu  family  sued  to  recover  possession  of 
certain  lands  from  the  defendant.  The  defendant 
oontended  that  the  plaintiff's  minor  brother  and  uncle 
who  were  his  undivided  co-parceners  should  be 
made  parties  to  the  suit.  The  Court  of  first  instance 
held  that  the  plaintiff  as  manager  could  sue  alone, 
and  passed  a  decree  for  theplamtiff.  The  first  Ap- 
pellate Court  reversed  the  decree,  holding  that  the 
plaintiff  could  not  sue  alone,  except  under  the  piovi- 
sions  of  8. 80  of  the  Civil  Procedure  Code,  which  had  not 
been  complied  with.     On  second  appeal  to  th^  High 
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*K  PARTIES  TO  ^VlTS—coniinued. 

i^ovLTt, — M^Id  that  the  defendant  was  entitled  to  have 
the  plaintiiPs  uncle  and  minor  brother  placed  on  the 
record  either  as  co-plamtifls  or  as  defendants.  The 
right  of  a  plaintiiE  to  assume  the  character  of  manager 
and  to  sue  in  that  character  raises  a  question  of  &ct 
and  law  which  varies  as  the  other  members  of  the 
family  are  minors  or  adults^  and  therefore  the 
defendant  is  always  entitled  in  such  suits,  when  the 
•objection  is  taken  at  an  early  stage,  to  have  the  other 
members  of  the  family,  when  they  are  known,  placed 
•on  the  record,  to  ensure  him  against  the  possibility  of 
the  plaintiffs  acting  without  authority.  The  plaintiff 
was  allowed  on  second  appeal  to  amend  his  plaint  by 
tni»^r'"g  the  other  members  of  the  family  parties  to 
the  suit.    Habi  Oofal  «.  GoKAiiDAa  Eushabashbt 

[L  li.  B»,  12  Bom.,  158 


8L 


Transfer  of 


Fropetty  Act  (IVofl8S2),  e.  85— Suit  for  sale  on 
mortgage    hy  father  without  joining  sons — Non^ 
joinder  of  parties  —  Transfer    of  Property  Act 
(IV  of  1882),  s.  85— Notice  i>f  interest  in  mort- 
gaged property — Liability  of  son  to  pay  father's 
debt  incurred  during  son's  minority — Representative 
capacity  of  father — Antecedent  debt — Mortgage — 
Civil  Procedure  Code  (Act  XIV  of  18S2),  ss.  28, 
42. — In  the  case  of  a  joint  JITitakshara  family  con- 
•flisting  of  a  father  and  a  minor  son  where  the  father 
executed  a  mortgage*bond  hypothecating   ancestral 
family  property  during  the  minority  of  his  son  and 
the  mortgagee  with  notice  of  the  interest  of  the  son 
in  the  mortgaged  property  brought  a  suit  against  the 
father  alone  to  enforce  the  mortgage,  withoat  mak- 
ing the  son  a  party  to  the  suit,  and  obtained  a  decree 
declaiing  that  the  mortgaged  property  was  liable  to 
be  sold  in  execution  thereof ,;  and  where  the  debt  was 
not  proved  to  have  been  incurred  for  illegal  or  im« 
monJ    purposes)— J7e/<2  per   Ghosb,  J„  that    the 
«hare  of  the  sou  in  the  ancestral  property  was  liable 
for  the  satisfaction  of  such  decree  notwithstanding 
the  provisions  of  s.  85  of  the  Transfer  of  Property 
Act  (IV  of  1882),  the  father  having  incurred  the  debt 
in    his    representative    capacity    and  as  managing 
member  of  the  family  and  the  son  having  been  sub- 
-atantially  a  party  to  the  suit  in  which  the  said  decree 
was  passed  through  the  representation  of  his  father. 
S.  85  of  the  Transfer  of  Property  Act  lays  down 
only  a  rule  of  procedure ;  and  the  words  "  all  person  " 
in  the  section  could  have  hardly  been  intended  to 
include  a  Mitakshara  son — much  less  a  minor  son — 
in  a  suit  where  the  father  is  sued  in  his  representa- 
tive capacity.     Swaj  JSansi  Koer  v.  Skeo  Pershad 
Singh,  I.  X.  B„  5  Calc,  148:  L,  J2.,  6  L  A„  88 ; 
Bissessur  Lai  Sahoo  v.  Luehmissur  Singh,  L,  J2., 
6  I.  A.,  233  :  5  C.  L.  R.,  477 ;  Nanomi  Babnasin 
v.  Modun  Mohun,  /.  X.  B,,  13  Calc,  21  .*  X.  B.,  13 
L  A„  1 ;  Doulat  Bam  v.  Mehr  Chand,  I.  X.  B.,  15 
Calc,  70  :  X.  B.,  14  I.  A.,  187  ;   Pursid  Narain 
Singh  v.  Honooman  8ahai,  X  X.  B,,  5  Calc,  845 ; 
Bhagbut  Persad  v.  Qirja  Koer,  X  X.  JR.,  15  Calc, 
717 :   X.   B.,  15  I.   A„  99  ;  Mohabir  Prosad  v. 
Maheswar  Nath  Sahai,  L  X.  £.,  17  Calc,  584 : 
X.  B.,  17  L  A,,  11 J  Jagabhai  Lalubhai  v.  Bhukan- 
<las  Jagjivandas,  i.  X.  B»,  U  Bom,,  97,  relied  on. 
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1.  PASTIES  TO  ^HITS— continued. 

Bhawani  Prosad  v.  Kallu,  I.  X.  B.,  17  AIL,  537, 
dissented  from.  Syud  JEmam  Momtazuddin  Maho' 
med  v.  Baj  Coomar  Doss,  23  W,  B.y  187; 
Ramasamayyan  v.  Virasftmi  Ayyar,  L  X.  B»,  21 
Mad,,  222;  Palani  Qoundan  v.  Bangayya  Ooun- 
dan,  L  X.  B.,  22  Mad.,  207,  referred  to.  Semble— 
(a)  in  tho  case  of  a  joint  Hitakshara  family  con- 
sisting of  a  father  and  minor  sons,  the  father  is 
"  necessarily  *'  the  manager  of  the  joint  family,  and, 
as  such,  for  all  purposes,  is  the  representative  of  the 
family ;  (b)  and  where  the  father,  the  managing 
member,  mortgages  family  property  for  an  antf'cedent 
debt,  and  a  suit  is  brought  and  decree  obtained 
agunst  the  father,  such  suit  and  decree  should  be 
regarded  as  instituted  and  pronounced  against  him  in 
his  representative  capacity ;  {c)  and  that,  if  a  son, 
after  a  decree  being  obtained  against  the  father  upoa 
a  mortgage  executed  by  the  latter,  sues  to  have  it 
declared  that  his  share  is.  not  liable  to.satisfy  the  said 
decree,  or  after  a  sale  in  execution  thereof  sues  to 
recover  possession  of  his  share,  he  cannot  succeed 
Vnless  he  proves  that  the  debt  was  contracted  for  an 
immoral  or  illegal  purpose,  or  that  it  was  of  an 
illusory  character.  Per  Hasington,  J,,-  that 
having  regard  to  the  provision  of  s.  85  of  the  IVansf er 
of  Property  Act  and  those  of  ss.  28  and  42  of  the 
Civil  Proceduro  Code,  the  mortgagee  was  bound  to 
make  the, plaintiff  (the  son)  a  party  tp  the  mortgage 
suit;  and  that,  not  having  done  so,  he  was  not 
entitled  to  obtain  a  decree  affecting  the  plaintiff's 
interest  in  the  mortgaged  property.  Bhawani  Pra- 
sad  V.  Kallu,  L  X.  i?.,  17  AIL,  537,  followed. 
Bothschildv,  Commissioners  of  Inland  Bevenue,  X. 
B.,  2  Q.  B,,  142  i  Bamasamayyan  v.  Virasami 
Ayyar,  I,  X.  B.,  21  Mad,,  222 ;  Palani  Goundan 
v.  Bangayya  Qoundan,  I.  I,  22.,  22  Mad,,  207, 
referred  to.    Lala  Sitbja  Pbasad'  r.  Golab  Chand 

[L  1m,  R,  27  Calc,  724 
4  O.  W.  N.,  701 


82. 


Manager  -Lease 


granted  by  manager  ^  Suit  for  rent — Co'sharers.- 
A  manager  of  a  joint  Hindu  family  who,  as  such, 
has  granted  a  lease,  is  during  his  lifetime  the  only 
person  to  sue  for  rent  due  under  the  lease,  but  after 
his  death  his  son,  who  has  not  succeeded  his  father  in 
the  management,  cannot  sue  without  joining  the 
other  members  of  the  joint  family  as  parties.  I>ada 
v.  Bhou,  P.  J.,  1876,  p,  11,  and  Savad  Fafulla  v. 
Bola,  P.  «/.,  1884,  p.  33,  followed.  Patabhai 
LaUjUBhai  r.  GoPAUi  Dayabhai 

[X  Ii.  B.,  18  Bom.,  141 


88. 


*  Suit    on    bond 


given  in  name  of  one  member  of  joint  family  for 
loan  made  out  of  joint  family  funds, — A  loan  was 
made  to  the  defendant  out  of  joint  family  funds, 
and  a  bond  for  the  amount  was  given  in  the  name  of 
one  of  the  members  of  the  joint  family.  He  sued 
the  defendant  on  the  bond.  Meld  that  the  other 
members  of  the  joint  family  were  n?t  necessary 
parties.  Habi  Vabudbv  Kamat  v,  Mahabu  Dad 
Gatda        .        ...     I.  L.  XL,  20  Bom.9  485 
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1.  PARTIES  TO  SmTH— continued. 


84. 


Manager  of 


joint  family— Suit  for  possession  under  mortgage, 
— In  a  suit  for  possession  under  a  mortgage  where 
the  managing  member  oL  the  joint  family  was  made 
a  party,  it  was  held  not  necessary  to  make  another 
member  of  the  family  a  party  also.  Dhapi  r. 
Babhau  Deo  Pkb8hai>  4  C.  W.  N.,  297 

85.  -Contract    made 

by  member  of  joint  family  in  indiv  idual  capacity 
— Right  to  sue  alone.— T^q  firm  of  S,  ^  Go,,  the 
partners  of  which  were  W  S  and  F  JS,  took  a  con- 
tract from  Government  on  12th   i^  ovember  1877  to 
construct  a  barrel-hoase  at  the  Gunpowder  Manufac- 
tory at  Kirkee;  and  on  the  28th.  November  18^7  the 
plaintiff  agreed  to  advance  money  •'  up  to  HI 6,000  "   | 
for  the  purpose  of  enabling  the  firm  to  carry  out  t'le 
contract.     Under  the  agreement,  the  plaintiff  was  to 
receive  all  sums  to  become  due  from  the  Government 
on  the  contractors'  bills,  and  to  pay  the  balance  to 
the  firm  after  repaying  himself  all  advances  with  in- 
terest.    On  the  same  day  the  firm  exccnted  a  power- 
of-attomey  to  the  plaintiff,  authorizing  him  to  receive 
from  the  Government  Engineer  all  such  sums  to  be- 
come daetothe  firm  under  the  contract,  which  power- 
of -attorney  was  deposited  by  plaintiff  in  the  office  of 
the  Executive  Engineer  at  Pbona.  In  March  or  April 
1878   JF  S    left  for  England,  up  to  which  time 
H84,900  had  been  advanced  by  the  plaintiff,  and  a 
balance  of  Bl4,942-5-i0  still  remained  due  to  him 
after  living  credit  for  the  sums  received  on  the  bills 
passed  by  the  Executive  Engineer.    On  24th  July 
1878  the  plaintiff  entered  into  a  fresh  a<?reement  with 
F  E  similar  to  the  former  one,  to  make  further  ad- 
vaures  to  the  firm  up  to  fil6,000  in  addition  to 
R15,000  on  the  same  terms  as  those  mentionedin  the 
previous  agreement ;  and  by  means  of  these  advances 
the  contract  was  completed  at  the  end  of  1879.     In 
1q78  the  defendant  obtained  a  decree  against  V  8 
and  attached  the  right,  title,  ana  interest  of  ^  i9  in 
a  sum  of  R  5,034-11-9  in  the  hands  of  the  Executive 
Engineer,  which  was  then  due  to  the  firm  on  the  con- 
tract.     The  plaintiff,  who  alleged  that  B  13,700*  1-11 
were  due  to  him  from  the  firm,  applied  to  have  the 
attachment  removed,  which  application  was  refused 
oa  30th  September  1879,  and  the  sum  attached  was 
paid  to  the  defendant.    The  plaintiff  sued  the  defen- 
dant to  recover  from  him  R5,084-ll-9.       ff^ld  that, 
although  the  plaintiff  might  be  a  member  of  an  un- 
divided  Hindu  family,  still,   as    the    contract  was 
entered  into  with  the  plaintiff  in  his  individual  capa- 
city, and  as  there  was  nothing  on  the  face  of  the  con- 
tract to  show  that  the  plaintiff  was  acting  on  behalf 
of  the  family,  the  plaintiff  w«h  entitled  to  sue  alone. 

JAGABHAI  liALLrSHAI  r.  BUSTAMJI  KASABWAN^I 

[L  L.  E.,  9  Bom.,  311 

88. Partnership  — 

Infant  sons—Mitakshara  lata— Promissory  note. 
Suit  on— Nonjoinder  of  parties — Flea  in  bar  of 
suit.— In  a  suit  on  a  promissory  note  executed  by  the 
defendant  in  fai'our  of  a  firm  whose  original  partners 
were  two  brothers,  one  of  whom  had  previously  died 
leaving  an  infant  son  surviving,  while  the  other,  «ho 
also  had  infant  sf)nB,  was,  at  the  date  of  the  execution 


PARTIES— «of»/t»««c{. 

1.  PABTIES  TO  SUlTS-^ontinwd. 

of  the  note,  sole  surviving  partner  of  the  firm, — ITeld 
that  a  Hindu  infant,  who  by  birth  or  inheritance 
beeomes  entitled  to  an  interest  in  a  joint  family  biisi- 
nets,  does  not  necessarily  become  a  member  of  the 
trading  partnership  carrying  on  the  business.  There 
nuist  be  some  consentient  act  to  that  effect  on  the 
part  of  the  infant  and  his  partners.  Even,  ther«- 
fore,  where  parties  are  governed  by  the  Mitakaharm 
law,  an  infant  need  not  be  joined  aa  a  co-plaiatiff  in 
a  suit  by  the  father  to  recover  a  trade  debt.  Deoreea 
obtained  in  such  suits  by  or  against  the  managers  of 
the  business  are  presumed  to  have  been  obtained  by 
or  against  them  in  their  representative  capacity,  and 
will  be  binding  on  the  whole  joint  family.  Bisstssur 
LqU  Sahoo  v.  Luchmessur  Singh,  L.  R.,  SI,  A., 
288  ;  Fetum  Doss  v.  Ramdhone  Doss,  1  Taylor,  S79  ; 
and  Ramsehuk  v.  Ramlall  Koondoo,  /.  L.  R.,  6 
Calcy  81$,  referred  to.  Lutchxanen  Chettt  r. 
SiYA  PsoKASA  MoDBLiAB    I.  Ij.  B.,  28  Cola,  848 

[8  C.  W.  K.,  190 

8  ■• — Suit  for  compen"^ 

sation  for  nrong— Member  of  joint  family  suing 
alone.— A  member  of  a  joint  undivided  Hindu 
family  is  not  precluded  from  suing  alone  to  obtain 
compensation  in  respect  of  a  loss  to  himself  personally 
caused  by  wroigful  destruction  of  property  in  which 
he  had  a  definite  share;  Oopee  Kishen  CKmsain 
».  Bylantd 9W.B^978 

®®»  ~ Bond  in  favour 

of  one  undivided  brother  for  the  benefit  of  himself 
and  others— Suit  by  promisee  alone. — In  a  suit  on 
a  bond  executed  by  the  deceased  father  of  defen- 
dants,  in  favour  of  the  plaintiff,  the   defendants, 
while    admlttrag    the    bond     and    the    condidera- 
tipn  for   which  it  had  been  given,  contended  that, 
inasmuch  as  plaintiff  had  four  undivided  brothjtra  and 
the  deed    has  been  executed  in  hia  name  for  the 
benefit    of    himself    and    his   brothers,  the  latter 
should  have  been  joined  as  plaintiffs,  and  that  plain- 
tiff    could    not    maintain   the    suit    alone.    Reld 
that  plaintiff  was  entitled  to  sue  for  the  family 
debt  without  joining  his    undivided  brothers,  the 
contract  on  which  the  suit  was  based  being  in  plain- 
tiff's sole  name  and  not  purporting  to  have  been 
obtained  on  behalf  of    any    others    but    himself. 
Adaikkalam  Chetti  V,  Mabimuthit 

[I.  I<.  B.,  22  Kad.,  828 

88.  Suit  by  managing 

member  on  behalf  of  his  undivided  family,  other 
members  not  being  joined— Maintainability  of 
suit.—The  managing  member  of  an  undivided  Hindu 
family  sued  in  his  own  name  for  the  recovery  of 
certain  land  and  agkedfor  a  declaration  that  it  belonged 
to  the  plaintiff's  family.  Plwntiff  had  an  undivided 
brother,  and  there  was  no  evidence  that  he  assented 
to  or  acquiesced  in  the  institution  of  the  suit.  Seld 
that  the  plaintiff  was  not  entitled  to  sue  wjtheut 
making  his  brother,  the  other  member  of  the  uoAri- 
ded  famUy,  a  party  to  the  suit.  Alaqappa  Chetti  v. 
Vellian  Chetti,  /.  i.  R.,  18  Mad,,  88,  followed. 
Mn^abala  Bhaffav,  KunhannaBhaita,!.  L,FL,21 
Mad*,  378,  distinguished.  Anoamuthit  Pbaai 
V.  KoikAKDAVELu  PiioiAi    I.  L.  B.,  28  Maci,  lao 
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80. 


1.  PABTIBS  TO  SVlTS-^emtinued. 
liaiidlord  and  tenant— ^Stiif 


for  possestion,— Where  a  lessor,  who  had  never 
been  in  possession,  granted  a  pqttah  of  lands  to  which 
his  title  was  disputed,  and  the  lessee  was  kept 
out  of  possession  by  the  defendants,  who  disputed 
the  lessor's  title, — ffeld  that  the  lessee  could  main- 
tain his  action  for  possession  of  the  lands,  and  need 
not  make  his  lessor  a  oo-plaintifP.    Pbaitkbishna 

DBT  r.  BiSWAHBHAB  SbN 

[2  B.  li.  R.,  A.  G^  207:  U  W.  R.,  80 

91,  — —  Joint  lease — Suit 

Jty  one  of  joint  lessor s  who  has  acquired  interest  of 
the  other— Co-owners— Suit  in  ejectment  hy  one  co- 
owner — Parties — Oral  agreement  inconsistent  with 
written  contract — Evidence  Act  (I  of  1S72J, 
e.  92, — K  and  P  were  co-owners  of  certain  property  in 
Bombay,  and  by  a  writing  dated  January  1883,  they 
granted  a  lease  of  the  whole  of  the  said  property  to 
the  defendant  for  a  term  of  three  years,  from  the  Ist 
March  1883  to  the  28th  February  1886,  at  a  monthly 
rent  of  11705.  Subsec^uently  to  the  granting  of  the 
said  lease,  rts.,  on  the  1st  September  1883,  P  con- 
veyed her  equal  and  undivided  moiety  of  the  said 
property  to  the  plaintiff.  On  the  30th  January 
1886»  i.e,,  a  month  before  the  expiration  of  the  lease, 
the  plaintiff  gave  the  defendant  notice  to  determine 
the  tenancy,  and  required  him  to  quit  on  the  1  st 
March  then  next.  The  defendant  refused,  and 
the  plaintiff  brought  this  suit  for  possession  and  for 
occupation-rent  from  the  1st  March  1886.  The 
defendant  pleaded  that  the  plaintiff  was  not  entitled 
to  sue  alone.  Seld  that  the  suit  was  maintainable 
by  the  plaintiff  alone.    EBBAHiif  Pnt  Mahombd  «• 

drfBSBTJI  SOBABJI  Db  VITBB 

[I.  KB.,  11  Bom., 644 


02. ; Ijegaey,  Suit  tor— Act  IX  of 

1950^  S.32 — Suit  for  legacy  or  distributive  share 
nnder  intestacy — Deposit. — K  died  leaving  a  will 
directing  a  certain  sum  to  be  pidd  to  M,  his  widow, 
the  unexpended  balance  of  such  sum  to  go  at  the 
death  of  M  to  his  heirs.  M  brought  a  suit  against 
the  executors  of  K*s  will,  which  was  compromised 
on  the  payment  by  them  to  her  of  a  certain  sum. 
This  sam  she  deposited  with  N,  one  of  the 
members  of  a  firm,  to  be  invested  in  2Ps  own  name, 
he  paying  her  such  interest  as  it  yielded  him.'  On  the 
dissolution  of  the  firm,  the  sum  deposited  by  M  was 
made  over  to  N  alone,  and  on  the  death  of  N,  his 
estate,  and  with  it  the  sum  deposited  by  M,  came 
into  the  hands  of  the  sons  of  N*  On  the  death  of 
M,  the  plaintiff  and  two  others  were  the  heirs  of  f  . 
In  a  suit  brought  by  the  plaintiff  against  the  sons  of 
N  for  a  third  share  of  the  sum  deposited  by  M, — Weld 
that  such  a  suit  was  not  a  "  suit  for  a  distributive  share 
under  an  intestacy,  or  of  a  legacy  under  a  will," 
within  s.  32,  Act  IX  of  I860.  AU  the  parties  claim- 
ing to  be  entitled  to  any  interest  in  the  sum  depo- 
sited should  have    been  made  parties  to  the  suit. 

HABAN     ChAKDBA     MOOKBBJBB     r.      NAKDAaOPAL 

M(7TTTLALL     .    13  B.  Ii.  R.,  142 :  22  W.  R.,  71 

93. ; Maintenance,     ^uita  for— 

Civil  Procedure  Code,  1832,  s,  32 -Suit  for  main- 
tenance by  memherof  Malabar  tarwad-^Neeessary 

yoL.  IT 
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parties — Joinder  of  parties  on  appeal, — Where  a 
member  of  a  Malabar  tarwad  sued  the  kamavan  for 
an  increased  rate  of  maintenance,  —  ffeld  that  all 
the  members  of  the  tarwad  were  necessary  parties  to 
the  suit.  Seld  also,  the  Appellate  Court  having 
reversed  the  decree  on  the  ground  of  non- joinder  of 
such  persons  and  directed  the  plaint  to  be  returned 
for  Amendment,  that  the  proper  course  was  for  the 
Appellate  Court  to  have  added  the  necessary  parties. 
Mavuali  V,  Pakki  .    L  L.  R.,  7  Mad.,  428 


94. 


Right  of  illegi* 


I  *  timate  son  to  maintenance, — Thti  right  of  an  illegiti- 
mate son  to  maintenance  out  of  his  deceased  other's 
property  cannot  be  decided  in  a  suit  which  concerns 
a  portion  oi  ly  of  that  property  and  to  which  all  per- 
sons in  possession  of  the  rest  of  ihe  father's  property 
are  not  parties.  Nabatak  Bhabthi  v,  LATiKa 
Bhabthi  .    I.  Ii.  R.,  2  Bom.,  140 


96. 


-MaUciotis  prosecution.  Suit 


for — Defendants  not  sued  on  same  ground  of 
action. — In  a  sait  claiming  damages  for  an  unsuccess- 
ful criminal  prosecution  of  the  plaintiff  by  the  first 
defendant,  and  sanctioned  by  the  second  defendant  as 
a  Subordinate  Judge,  it  was  doubted  whether  the 
first  and  second  defendants  could  properly  be  joined 
in  such  an  action.  Gibdhablal  Dtaldas  v, 
Jaqaitnath  Gibbhabbhai  .  10  Bom.,  182 

96. Minor,  Stilt  hy^Suit  on  be- 
half of  minor  —  Manager, — Where  the  trasts  of 
manager  and  gpiardian  are  vested  in  different  persons, 
an  action  instituted  on  behalf  of  the  minor  with 
the  sanction  of  the  Court  of  Wards  is  properly 
brought  by  the  manager.  Modhoo  Soodttk  SnroH 
V,  Pbithee  Bullub  Pattl   .         .16  W.  R.,  281 


97. 


Minor    contesi* 


ing  will — Misjoinder  of,  as  plaintiff,^ A  minor 
interested  in  contesting  the  execution  and  validity 
of  an  alleged,  will  by  her  father,  having  been  im- 
properly joined  with  the  alleged  executors  of  the  said 
will  as  co-plaintiff,  the  decrees  of  the  Courts  below  were 
reversed  and  the  suit  remanded,  in  order  that  the 
minor  might  be  made  a  defendant,  and  a<guardian  ad 
litem  appointed  to  protect  her  interests.  Ebishka- 
BAi  r.  SoNiTBAi     .    2  Bom.,  327 : 2nd  Ed.,  310 

98. Mortgages,  Suits  ooneem- 


ing  -Mortgage  by  agent — Suit  for  possession. — 
When  a  mortgage  was  made  by  the  lambardar  for 
himself  and  as  agent  for  the  other  sharers, — Held 
that  in  a  suit  for  possession  they  should  have  been 
made  parties  as  well  as  the  lambardar.  VjmroRTJM 
SiKGhH  V,  Mvkolb  Sikc^h  .    2  Agra,  Ft.  H,  207 


99.  ; ; ; Redemption,  Suit 

for—  Cfi'heir  having  interest  in  the  mortgaged  pre 
perty  at  the  time  of  the  suit. — A  co-heir  of  the  plain- 
tiff having  an  interest  in  the  mortgage  at  the  time  of 
the  redemption  suit  is  a  necessary  party  to  the  suit, 
but  not  otherwise.  Tbikbak  Jiyaji  Dbshamid^eha 
r.  Sabhabam  Gofaii    t    I.  Ii.  R.,  16  Bom.,  699 

100.  ; Suit  for  redemp' 

tion — Third  parties  claiming  redemption, — In    a 
suit  for  redemption  of  a  mortgage  the  plaintiff  may 
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1.  PABTIBS  TO  SUnS-^continued. 

iiD|)lead  other  persons  who  claim  the  right  of  redemp- 
tion in  opposition  to  him.  khoof  Sivoh  v.  Nuit- 
snraH  Bai        ....        8  Agra»  144 

101. Suit  for  redemfh 


Hon — Suit  hy  one  eo'sharer. — Where  joint  family 
property,  though  held  in  certain  shares  by  the 
several  coparceners,  was  mortgaged  as  a  whole  and 
redeemable  on  payment  of  the  whole  sum, — Held  in  a 
suit  by  one  of  the  joint  tenants,  or  tenants-in-com- 
mon, to  redeem  the  whole  estate,  that  all  persons  in 
whom  portions  of  the  eqnity  of  redemption  were 
yested  mast  be  made  parties  of  the  suit.  Nabo 
Habi  Bhayb  v.  Vithalbhat 

[I.  li.  B^  10  JBom.,  648 


102. 


Suit  for  redemp- 


Hon  of  share  of  estate. — Jffeld  that  any  one  of  the 
mortgagors  of  his  legal  representatives  is,  if  the 
mortgage-debt  has  been  repud,  entitled  to  sue  for' 
redemption,  and  to  be  put  in  possession  of  his  own 
share  of  the  estate,  whatever  his  coparceners  may 
choose  to  do  in  the  matter;  and  that  the  Judge 
should  not  have  dismissed  the  suit  merely  on  account 
of  the  majority  6i  the  mortgagors  who  disavowed 
their  claim  not  being  parties  thereto,  but  should 
have  proceeded  to  dispose  of  the  case  according  to 
law.    HuBDxo  V.  QiTNBSHEE  Lall  .      1  Agra,  86 

Contra,  All  the  mortgagors  ought  to  be  joined  in 
such  a  suit.    Bah  Baksh  Sikgh  v.  Bak  Lall  Boss 

[21  W.  R.,  428 

And  see  Casks  ttitbbb  MOBTGAGS—BBDBicPTioir 

— BBDBMPTlOir  07  POBTION  07  PBOFBBTT. 


103. 


Suit  for  redemp- 


tion^ Parties  to  such  suit — Equity  of  redemption, 
Interest  in,  of  person  related  to  the  mortgagor. — The 
plaintiff  sued  the  defendant  to  redeem  certain  khoti 
lands  mortgaged  by  the  plain tilTs  father  to  the 
defendant's  uncle.  The  defendant  objected  that  the 
separated  unde  and  cousins  of  the  plaintiff  should  be 
made  co-plaintiffs  in  the  suit.  These  relations  of  the 
plaintiff  were  not  joint  members  of  the  plaintiff's 
family  at  tH%  time  of  the  mortgage,  nor  did  they 
claim  any  interest  in  the  equity  of  redemption.  JSeld 
that  |ihe  plaintiff's  uncle  and  cousins  were  not  neces- 
sary parties.  In  the  absence  of  evidence  to  the  con- 
trary, it  must  be  presumed  that  the  mortgage  was 
made  by  the  plaintiff's  father  in  his  individual  capa- 
city. If  the  defendant  had  -  shown  that,  at  the  date 
of  the  mortgage,  the  plaintifPs  father  and  uncles 
were  undivided,  it  might  have  been  presumed  that 
the  mortgage  was  on  their  behalf  as  well  as  on  his 
own.  But  this  the  defendant  had  failed  to  do.  The 
mortgage  did  not  purport  to  have  been  made  by  the 
plaintiff's  father  as  manager  of  (he,  family,  nor  did  it 
appear  that  the  paintiff's  uncle  and  cousins  claimed 
any  interest  in  the  equity  of  redemption.  The  mere 
fact  of  their  relationship  gave  them  no  interest  in  it. 
Bagho  Vikatak  v.  Daijd    I.  Ii.  R.,  13  Boin.»  51 

104. — Suit  for  redemp' 


TABTIEB—eontinuBd, 

1.  PABTIBS  TO  S\JIT8-^ontinued. 

several    tnortgagors  —  Adverse    possession  —  Ztinsil' 
a^ton.— The  plaintiff  sought  to  recover  his  father's 
share  in  two  portions  of  family  property,  one  of 
which  had  been  mortgaged  by  the  plaintiff's  father 
and  the  father  of  the  defendant  No.  1  jointly  ;  the 
other  had  been  mortgaged  by  the  plaintiff's  father 
jointly  with  the  father  of  defendant  No.  1  and  the 
husbsjid  of  defendant  No.  2.    The  first  was  re«leexned 
by  the  father  of  defendant  No.  1  alone  in   1868; 
the  second  was  redeemed  by  the  defendant  No.   1 
more  than  twelve  years  before  the  suit.      The  parties 
were  Mahomedans,  and  the  plaintiff  had  a  brother 
and  three  sisters,  only  one  of  whom  (defendant  No.  2) 
was  a  party  to  die  suit.    Defendant  No.  1  contended 
that  the  suit  was  defective  for  want  of  parties,  and 
that  it  was  time-barred.      The  Subordinate  .Tadge 
i^warded  the  plaintiff's  claim.      The  Assistant  Jndge 
on  appeal  held  that  the  plaintiff's  brothers  and  sisters 
were  necessary  parties,  but  that  it  was  too  late  to 
join  them,  the  suit  with  regard  tb  them   having 
become  barred  by  limitation.     He  therefore  dismissed 
the  suit.    On  second  appeal, — Held  by  the  High 
Court    that    all    persons  interested  in  a  property, 
which  it  is  sought  to  redeem  or  recover  on  payment 
of  a  charge,  are  necessary  parties,  as  otherttrise  the 
possessor  may  be  exposed  to  many  suits  upon  the 
same  cause  of  action.      Held  also  that  the  plaintiff's 
brother  and  sisters  ought  to  have  been  joined  as  oo- 
plaintiffs,  the  defendant    No.   I's  possession  after 
redemption  not  being  adverse  to  them.    If  it  was 
adverse  at  all,  it  was  adverse  to  the  whole  of  the 
pUuntifPs    branch  of.  the  family,  so  as  to  bar  the 
right  of  the  group  altogether.      But  that  was  no 
reason  why  the  co-owners  should  not  be  admitted  as 
co-plaintiffs,  and  the  suit  go  on  upon  its  merits. 
Bhaudin  v.  Ismail  .        .  I.  Lu  B.,  11  Bom.,  426 


105. 


Suit    hy  mort* 


gagee  for  share  of  mortgaged  property,  -  A  mort- 
gagee cannot  maintain  a  suit  for  khas  possession  of 
an  undefined  area  of  the  mortgaged  land  without 
making  his  fellow-mortgagees  parties  to  the  suit. 
Mahoscbd  Ishacd  v.  Lalla  Dhcnsu^  Kishobb 
Nabain 26  W.  R.,  80 


106. 


Suit  for  fore* 


closure  against  assignee  of  mortgaged  property- 
Representatives  of  mortgagor, — In  a  suit  for  fore- 
closure,— Held  that  it  was  necessary  to  make  the 
personal  representatives  of  the  mortgagor  parties. 
He  who  has  the  equity  of  redemption  is  the  only 
necessary  party.     Blaquibbb  «.  Baubhonb  Doss 

[Boiirke,  O.  C,  819 


107. 


tion    or  recovery  of  property   on  payment  of  a 
charge — Possession  after    redemption  by   one     of 


Suit  for  mort* 


gagee —Patnidar  under  mortgagor. — Where  the 
mortgagee  of  a  zamindari  brings  a  suit  on  his  mort- 
gage against  a  mortgagor  who,  previously  to  the 
mortgage,  has  granted  a  patni  lease  of  the  zamindari 
to  a  third  party,  the  latter  should  be  made  a  defen- 
dant in  order  to  give  him  an  opportunity  to  redeem. 

KASDCUNNIBSA  BiBBB  V,  NiLBATNA  B03B 

[L  Ii.  R.,  8  Calo.,  79 :  9  C.  Ii.  R.,  178 

10  G.  L.  R,  118 
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108. 


Suit  /or  posses- 


sion  by  mortgagee  against  third  party, — In  a  suit 
for  pjaseasion  as  mortgagee  against  a  third  party, 
where  the  mortgagee's  (plaintiff's)  title  is  denied,  it 
if  necessary  that  the  mortgagee  shoald  show  the 
extent  of  the  rights  and  interests  of  the  mortgagor  in 
the  property  sued  for.  But  it  is  sufficient  for  this 
purpose  to  make  the  mortgagor  a  defendant  in  the 
■suit,  and  there  is  no  necessity  for  a  separate  suit 
against  such  mortgagor.  Doolat  Sinqh  v.  Qoolam 
HossBnr 2  N.  W.,  72 

109.  Suit  by  mort- 
gagee where  property  is  alienated, — When  a  mort- 
gagee sues  to  enforce  Ms  lien  on  property  which  has 
intermediately  passed  hy  sale  into  other  hands,  he  is 
hound  to  bring  his  action,  not  against  the  mortgagor 
alone,  but  also  against  the  parties  in  possession. 
Bax  Tad  SnraH  r.  Lalla  SALiaBAM  Sikg^h 

[16  W.  B.,  88 

110.  ■ — Purchaser      at 

sale  of  mortgaged  property. — A  mortgaged  to  his 
brother  B  his  twelfth  share  in  the  immoveable  estate 
of  the  family.  C  at  ^'s  request  became  surety 
for  A  to  Government.  A  having  become  a  defaulter, 
C  became  liable  to  Govemijjeut  in  respect  of  his 
defalcations.  B^  with  a  view  to  indemnify  C, 
transferred  to  him  A*%  mortgage,  C  at  the  same 
time  assigning  to  ^  a  debt  due  by  D  to  ^  which 
had  been  previously  assigned  by  ^  to  C.  Government 
sold  A*%  interest  in  the  twelfth  share,  which  was 
purchased  at  the  sale  by  B*%  son,  E,  In  a  suit 
brought  by  C  against  B  to  obtain  possession  of 
^'%  share, — Held  that  E,  to  whom  only  the  equity 
of  redemption  passed  by  the  purchase  at  the  Govern- 
ment sale,  was  necessarily  a  party  to  the  suit, 
which  was  accordingly  remitted  to  the  Court  below, 
in  order  that  he  might  be  made  a  defendant,  and  a 
new  decree  passed   upon  the  merits.    Tashataitt 

SUBAJI  KULKABNI  f.  GOPAL  LADKO  BhANDABKAB 

[2  Bom.,  202 :  2ad  Ed.,  194 


in. 


Purchaser  under 


execution  against  assets  of  testator — Suit  for  fore- 
closure* — A  creditor  who  purchases  under  an  execu- 
tion against  the  general  assets  of  a  testator's  estate, 
takes  subject  to  a  mortgage  created  in  pursuance  of 
a  power  contained  in  the  will;  and  in  a  suit  to 
foreclose    the   purchaser  is  rightly  made  a  party. 

KlLKANT  ChATTBBJEB  f),  PbAB7   VfOHUN  DAS 

[3  B,  L.  B,,  O.  C,  7:  11 W.  B.,  O.  C,  21 


iia 


Suit  hy  second 


mortgagee  to  recover  premises  when  first  mortgagee 
is  paid  off  ^Administrator  General  ^Representa- 
tive of  deceased  mortgagor — Act  XXIV  of  1S67, 
s,  17.— In  a  suit  brought  by  a  second  mortgagee  against 
first  mortgagees  (admittedly  overpaid)  to  compel  the 
first  mortgagees  to  convey  to  him  the  mortgaged  pre- 
mises, the  heir  or  legal  representative  of  the  deceased 
mortgagor  is,  according  to  the  balance  of  authority, 
a  necessary  party.  Cases  bearing  on  the  above  ques- 
tion collected  and  considered.  Where  it  was  uncertain 
who  was  the  heir  and  legal  representative  of  the 
•deceased  mortgagor,  and  the  circumstances  attending 

TOL.iy 
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the  execution  of  the  second  mortgage  were  not  free 
from  doubt,  the  cause  was  allowed  to  stand  over,  for 
the  purpose  of  enabling  the  plaintiff  to  apply  for  an 
order  to  the  Administrator  General  (under  s.  17 
of  Act  XXiy  of  1867)  directing  him  to  apply  for 
letters  of  administration  to  the  estate  and  effects  of 
the  mortgagor;  and  the  plaintiff  was  allowed  (in  the 
event  of  letters  of  administration  being  granted  to 
the  Administrator  General)  to  amend  U;)  plaint  by 
making  the  Administrator  General  a  party  to  represent 
the  deceased  mortgagor.  The  plaintiff  was,  however, 
ordered  to  give  security  for  the  probable  costs  of 
the  Administrator  General  in  the  suit.  Vithaldas 
Nabotaxdas  o.  Kabsandab  Ebshatdas 

[5  Bom.,  O.  C,  76 


U8. 


Bight  to  sale-^ 


Death  of  sole  mortgagee  leaving  several  heirs — 
Sale  of  morfgaget^t  rights  hy>  one  of  such  heirs — 
Suit  hy  purchaser  for  sale  of  mortgaged  property 
—Transfer  of  Property  Act  (IV  of  1882),  s,  67.-- 
Upon  the  death  of  a  sole  mortgagee  of  zamindari 
property,  his  estate  was  divided  among  his  heirs,  one 
of  whom,  a  boi\,  was  entitled  to  fourteen  out  of  thirty- 
two  shares.  The  son  executed  a  sale-deed  whereby 
he  conveyed  the  mortgagee's  rights  under  the  mort- 
gage to  another  person.  In  a  suit  for  sale  brought 
against  the  mortgagor  by  the  representative  of  the 
purchaser,  it  was  found  that  the  phuntiff  acquired, 
under  the  deed  of  sale,  only  the  rights  in  the 
mortgage  of  the  son  of  the  mortgagee,  though  the 
deed  purported  to  be  an  assignment  of  the  whole 
mortgage.  Held  by  the  Full  Bench  that  the  plaintiff 
was  not  entitldd,  in  respect  of  his  own  share,  to 
maintain  the  suit  for  sale  against  the  whole  property, 
the  other  parties  interested  not  having  been  ^oined. 
Pabsotah  Sabak  v.  MuLir    .    I.  Ij.  B.,  9  AH.,  68 

114. First  and  second 


mortgages — Second  mortgagee  not  made  party  to 
suit  by  first  mortgagee  for  sale  of  mortgaged 
property —Iransfer  of  Property  Act  (IV  of  1882J. 
s.  SS—Noticc—CertsAn  immoveable  property  was 
mortgaged  in  1865  to  H,  in  187L.  to  G,  and  in 
1878  again  to  H.  In  1883  the  property  was  pur- 
chased by  if,  the  representative  of  G,  in  execution  of 
a  decree  obtained  in  1877  by  G^  in  a  suit  for  sale 
brought  by  him  upon  the  mortgage  of  1871.  To 
this  suit  and  decree  the  mortgagee  under^the  deeds  of 
1865  and  1S73  was  not  a  party.  In  1885  M  sued 
the  representatives  of  H  for  redemption  of  the 
mortgage  of  1865.  One  of  the  defendants  pleaded 
that,  as  he  was  a  puisne  incumbrancer  in  the  property 
in  suit  at  the  time  of  the  plaintiiPs  suit  against 
the  moiiigagors  in  1877,  he  ought  to  have  been  made  a 
party  to  that  suit,  and  thus  a  horded  an  "  opportunity 
of  protecting  his  rights  by  payment  of  the  mortgage- 
money.''  He  did  not  in  the  Court  below  ask  in 
express  terms  to  be  allowed  to  redeem  the  plaintiff's 
moi^gage,  but  he  did  so  in  appeal  to  the  High  Court. 
Held,  with  reference  to  the  terms  of  s.  85  of  the 
Transfer  of  Property  Act,  that,  inasmuch  as  the 
defendant  was  in  possession  of  the  mortgaged  property 
at  the  time  of  the  suit  of  1877,  and  his  mortgage  was 
a  registered  instrumeat,  it  must  be  presumed  that 

9  £2 
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the  plaintiff  had  notice  of  its  existence  and  should 
therefore  have  made  him  a  party,  and  that,  nnder 
the  circnmstances,  he  should  be  placed  in  the  same 
position  as  he  would  have  held  if  the  decree  of 
1877  had  never  been  passed.  M uhamm ap  Sahhtddin 
V.  ^As  Singh  L  L.  B.,  9  AIL,  125 


115. 


—      Suit    to   deter- 


mine  rights  of  mortgagee  -  Bepreeentativee  of  mort' 
gagore, — Case  in  which  the  representatives  of  certain 
mortgagors  were  held  to  be  necessary  parties  to  the 
suit  (which  was  one  to  determine  the  rights  of 
mortgagees  {inter  ee)  on  the  following  g^unds : — (a) 
that  the  rights  of  the  mortgagees  could  not  be 
determined  without  at  the  same  time  determining  the 
liability  of  the  mortgagors ;  (6)  to  avoid  multiplicity 
of  suits;  (c)  to  give  them  an  opportunity  of  being 
present  at  the  diking  of  any  account  that  might 
be  ordered  as  between  the  mortgagees ;  and  (d).  to 
entitle  the  plaintiff  or  defendant  to  obtain  costs 
out  of  the  proceeds  of  the  sale  of  the  mortgaged 
property.    HuaHES  v.  Delhi  and  London  Bank 

[I.  Ii.  B.,  15  Calc.,  35 


116. 


Transfer    of 


JPropeHy  Act  (IV  of  1882 J,  *.  85— Parties  to  a 
mortgage-suit— Objection  in  written  statement  as 
to  non'j cinder. —-In  a  guit  by  a  mortgagee  against 
two  of  his  three  mortgagors,  the  defen<i&ntB  objected 
in  their  written  statement  that  the  suit  was  bad 
for  non- joinder  of  the  third  mortgagor^  and  also 
allege<^  that  subsequent  incumbrances  on  the  mort- 
gaged premises  had  been  created  with  the  concurrence 
of  the  plaintiff.  It  appeared  that  the  third  mortgagor, 
as  a  witness,  renounced  interest  in  the  greater  part  of 
the  mortgaged  premises.  On  second  appeal, — Meld 
that  the  third  mortgagor  and  the  subsequent  in- 
cumbrancers should  have  been  made  parties  as  having 
an  "  interest  **  within  the  meaning  of  s.  85  of  the 
Transfer  of  Property  Act.    Sxtbban  «.  Abunaohaiam 

[X  Ii.  p.,  15  Mad.,  487 


117. 


Transfer  of 


l^roperty  Act  (IV  of  1882J,  »,  85'-Suit  by  puisne 
mortgagee  on  his  mortgage — Suit  by  puisne  mort- 
gagee Bering  to  redeem  prior  mortgage — Determin- 
ation of  validity  of  mortgage  between  co-defendants, 
— Held  (1)  in  a  suit  by  a  puisne  mortgagee  upon  his 
mortgage,  a  prior  mortgagee  is  not  a  necessary  party, 
but  is  a  party  in  such  suit,  if  such  puisne  mortgagee 
offer  to  redeem  bis  mortgage.  When  the  validity  of 
the  prior  mortgi^^e  is  in  question,  the  offer  to  redeem 
should  be  made  tonditionally  upon  the  establishment 
of  such  mortgage;  (2)  that  the  question  of  the 
validity  of  the  prior  mortgages  can  be  determined  in 
this  suit,  between  the  co-defendants.    Eaj  Coomabt 

DA88EB  V,  PbEO  MADHITB  NuNDT 

[1  C.  W.  N.,  458 


118. 


P  ri or    and 


puisne  incumbrancers  —  Puisne  incumbrancer  not 
made  a  party  to  suit  upon  prior  incumbrance — 
Right  to  redeem, — To  a  suit  on  his  mortgage  by  a 
prior  incumbrnncer,  having  notice  of  a  puisne  incum- 
brance, the  puisne  incumbrancer  shoald  be  joined  as 
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a  party.  If  he  is  not  so  joined,  the  puisne  incam« 
biancer's  right  to  redeem  will  not  thereby  be  affected 
by  the  decree  in  the  suit.  Mohan  Manor  v.  Togu 
Uka,I.  L.  M.,  10  Bom.,  224;  Muhammad  Sami- 
ud-di»  v.  Man  Singh,  I.  L.  B.,  9  All.,  126  ;  and 
Qajadhar  v.  Mul  Chand,  J.  L.  B.,  10  AIL,  620, 
referred  to.    Namdab  Chaudhbi  v.  Eabav  Ba^ 

[I.  L.  B.»  13  AIL,  815 

119.    — -—  Suit  to   bring 

mortgaged  property  to  sale  —  Puisne  incumbrancer 
—Transfer  of  Property  Act  fIV  of  1882),  s.  85— 
Begistration — Notice, — A  and  B  jointly  mortgaged 
certain  immoveable  property  to  X  by  a  simple  mort- 
gage-deed on  the  10th  September  1882.    They  again 
mortgaged   the  same  property  to  X  on  the  23id 
February  1884.    On  the  6th  August  1885  A  mort- 
gaged a  portion  of  the  sud  property  to  T.    On  the 
12th  August  18S5  B  mortgaged  a  portion  of  the  same 
property  to  X.    On  the  21st  August  1885  A  mort- 
gaged a  portion  of  the  same  propeiiy  to  Z,  and  Z*b 
mortgage  was  registere<l.    On  the  20th  September 
1886,  A  and  B  sold  to  Z  the  property  mortgaged  to 
him,  and  with  the  proceeds  of  that  sale  X's  three 
mortgages  were  paid  off.    On  the  8th  January  1887 
Fsued  A,  B,  and  Xfor  cancelment  of  the  deed  of 
sale  of  the  20th  Septeifiber  1886,  and  for  sale  of  the 
property  mortgaged  to  him  under  his  deed  of  the 
6th  August  1885.     T  did  not  make  Z  a  party  to 
this  suit.     He  did  not  ask  for  redemption  of  ^s 
mortgages  nor    for    foreclosure   of    Z*b    mortgage. 
Held  that,  Z's  mortgage  of  the  21st  August  l&S 
having  been  registered,   T  must  be  taken  to  have 
had  notice  of  it,  and,  having  had  notice  thereof,, 
was  bound  to  make  Z  a  party  to  the  suit  for  sale 
under  his  (F's)  mortgage.    Bamodar  Dec  Chand 
V.  Naro  Mahadec  KelJear,  J,  L.  R.,  6  Bom.,  11,  and 
Dullabhdas  Dee  Chand  v.   Lakshmandas   Sorup 
Chand,  L  i.  B.,  10  Bom.,  88,  referred  to.     Per 
Mahmood,   J. — The    provisions   of   s.  85  of    Act 
IV   of   1882  are  not    absolutely    imperative,    and 
though  thereunder  a  subsequent  mcnmbrancer  ought 
to  be  made  a  party  to  a  suit  by  a  prior  mortgagee 
on  his  mortgage,  the  non-joinder  of  such  subsequent 
incumbrancer   is    not  a  fatal    defect  in  the  suit. 
Begistration  of  a  8T\,bsequent  mortgage  is  not  neces- 
sarily any  notice  to  a  prior  mortgagee  ot  the  existence 
of  such  subsequent  mortgage ;  it  being  no  part  of  a 
mortgagee's  duty  to  be  on  the  watch  for  incumbrances 
subsequent  to  his  own.    Mata  Din  Kasodhan  v. 
Eazisc  HrsAiN  .     L  L.  B.,  18  All.,  482 


120. 


Suit  by   mort- 


gagee and  sale  in  execution  of  mortgage-decree — 
Grant  ofpatni  by  mortgagor  —  Patnidar — Bight 
of  redemption  —  Notice — Constructive  notice  — 
Transfer  of  Property  Act  (IV  of  1882},  ss,  B  and  85. 
— A  mouzah,  K,  was  mortgaged  by  D  by  bonds 
extending  from  1867  to  1879,  the  last  bond  of  5th 
January  1879  including  the  amounts  borrowed  on  the 
former  bonds.  On  7th  January  1872,  whilst  it  was 
so  under  mortgage,  the  same  mortgagor  D  executed 
bonds  whereby  he  mortgaged  K  to  the  defendants, 
and  in  suits  brought  on  the  basis  of  those  bonds,  came 
to  an  amicable  settlement  with  the  defendants  by 
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which  on  26th  February  lu79  he  settled  E  in  patni 
with  them ;  the  bonus  for  the  patni  going  to  satisfy 
•the  mortgage-debts.  In  1886  a  suit,  to  which  the 
present  defeikdants  were  not  made  parties,  was 
hrought  by  the  mortgagees  of  the  bond  of  6th 
January  1879,  and,  in  execution  of  the  decree  in 
that  suit,  E  was  put  up  for  sale  and  purchased  by 
the  plaintiff  on  21  st  June  1886.  In  a  suit  brought 
in  1890  against  the  defendants  to  set  aside  the 
patni  and  for  khas  possession  of  E,  it  was  found 
that  the  plaintiff  had  notice  of  the  patni.  Seld 
that  the  defendants  as  patnidars  had  aA  interest 
in  E  within  the  meaning  of  s.  86  of  the  Transfer 
-of  Property  Act,  and  should  therefore  have  been 
made  parties  to  the  suit  in  1886,  and  thereby  given 
an  opportunity  of  redeeming  the  mortgage  on 
which  that  suit  was  brought.  Kokil  Singh  t. 
D%li  Chand,  6  C.  L,  £.,  J^5,  and  KaMimunnigta 
JSibee  v.  NUratna  Bo»€»  L  L,  22.,  8  CaU,y  79,  referred 
to.  If  not  as  patnidars,  they  were  entitled  as 
•second  mortgagees  to  have  an  opportunity  of  redeem- 
ing the  prior  mortgage  and  to  be  parties  to  that  suit. 
"Not  having  been  parties,  the  plaintiff  was  not 
•entitled  to  khas  possession  as  against  them.  Nanaok 
Chand  v.  Telnchdye  Koer,  I.  L,  £,,5  Calc,,  265 : 
■4  C,  L,  £.,  S58 ;  Dirgopal  Lall  v.  Bolakee,  J.  X. 
£.,  5  Calc,  269 ;  and  Radha  Perthad  Muter  v. 
Monohar  Bass,  I,  L,  R.\  6  Calc,  317,  ;ref erred  to. 
JvQtvz  EissoBB  Lal  Sik^  Deo  «.  Eartio  Chttitdbb 
€hottopaphta  L  Ii.  B.»  21  Calc,  116 


121. 


—  Suii  for  sale  o» 


mortgage — Nofiijoinder  of  parties — Joint  Hindu 
J'amilg — Suit   for    tale    on    mortgage   bg   father 
without  joining   sons—T^ransfer   of  Property  Act 
.(IV  of  18S2J,  *.  85.— When  a  plaintiff  mortgagee 
institutes  a  suit  for  sale  under  s.  88  of  Act  IV  of  1882 
against  his  mortgagor,  who  is  the  father  of  sons  in  an 
undivided  Hindu  family  governed  by  the  Mitakshara, 
.without  joining  as  parties  to  the  suit  the  sons  of  the 
mortgagor,  of  whose  interests  he  has  notice,    and 
obtains  a  decree 'and  an  order  absolute  for  sale  against 
the  father  only,  the  sons  can  successfully  sue  for  a 
.declaration  that  the  mortgagee  decree-holder  is  not 
entitled  to  sell  in  execution  of  his  decree  for  sale  the 
interests  of  the  sons  in  the  property  comprised  in  the 
mortgage  given  by  the  father,  although  the  sole 
ground  of  their  suit  is  that  they  were  not  parties  to  the 
jgmt  by  the  mortgagee.    So  held  by  Edg>b,  C,J,,  Enox, 
BlAIB,   Bubeitt,   and   Aikmav,   JJ,,   dissentiente 
BAiffEBji,   J.  -Held    by  Banbbji,  J.,  that  where, 
under  the  circumstances  above  described,  a  decree  has 
.been  obtained  against  the  father  alone  without  joining 
the  sons,  the  sons-cannot  in  the  suit  brought  by  them 
•plead  against  the  operation  of  the  decree  on  thdr 
interests  any  pleas  other  than  those  which  they  could 
have  urged  against  the  chum   of  the  mortgagee  in 
order  to  relieve  them  from  liability  for  their  father's 
debt  had  they  been  made  parties  to  the  mortgagee's 
juit.    Bhawaki  Pbasad  r.  EAUiV 

I.  li.  B.,  17  All.,  687 

See  Laohmav  Das  o.  Dallv 

[I.  I..  B.,  22  AIL,  SM 
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and  IIabi  Bak  v.  Bibhkath  SiirdH 

[I.  Ii.  B.,  22  All.,  408 

122. 1 Transfer  of  Pre- 

pertg  Act  (IV  of  1889J,  s.  85—Mortg'»ge  suit 
against  Hindu  mortgagor  and  two  sons — Sale  of 
mortgage  premises — Subsequent  suit  for  share  of 
a  third  son, — A  Hindu,  having  three  sons,  executed  a 
mortgage  in  favour  of  the  defendants,  who  subse- 
quently  obtained  a  decree  for  sale  on  the  mortgage 
and  brought  the  property  to  sale  in  execution  and 
purchased  it  themselves,  the  mortgagor  and  two  only 
of  his  sons  being  brought  on  to  the  record.  It  did  not 
appear  whether  the  plaintiffs  in  that  suit  were  aware 
of  the  interest  of  the  third  sou,  who  now  sued  to 
recover  his  one-quarter  share  of  the  mortgage  premises 
claiming  that  the  previous  proceedings  were  not 
binding  on  him  and  alleging  that  the  mortgage  was 
unsupported  by  consideration.  Held  that  the 
plaintiff  was  entitled  to  have  the  question  tried, 
whether  there  was  really  a  debt  owing  by  the  father 
to  support  the  mortgage.  Qumre — Whether  JBha- 
wani  Prasad  v.  Kallu,  J.  L,  R„  17  AIL,  5S7,  lays 
down  the  right  rule  with  reference  to  Transfer  of 
Property  Act,  s.  85.  Bamasamattak  v.  Vibabami 
Atyab  .  .  L  Ii.  B.,  21  Mad.,  222 

See  HiBA  Lal  Sahu  r.  Pabmbshab  Bai 

[L  Ii.  B,  21  AIL,  366 

128. •  Suit  for     pay 

ment  of  mortgage  money  or  foreclosure — Non- 
joinder of  person  interested  in  the  mortgaged  pro- 
perty,  Effect  of— Transfer  of  Property  Act  (1882J, 
s,  85 'Civil  Procedure  Code  (1882 J,  s.  32— Plea 
taken  in  appeal  for  the  first  time, — The  non- joinder 
in  a  suit  to  which  Ch.  IV  of  Act  IV  of  1882  applies 
of  a  person  interested  in  the  mortgaged  property 
within  the  meaning  of  s.  86  of  that  Act,  and  of  whose 
interest  the  plaintiff  has  notice,  is  a  fatal  defect  in 
the  suit,  unless  cured  by  the  action  of  the  Court 
under  s.  32  of  the  Code  of  Civil  Procedure ;  and  where 
such  non- joinder  is  brought  to  the  notice  of  the  Court, 
the  Court  will  give  effect  to  the  objection  and  dismiss 
the  suit,  even  though  such  objection  be  raised  for  the 
first  time  in  appeal.  Mata  Din  Kasodhan  v.  Katim 
Husain,  L  X.  jS.,  13  dll.,  432;  Janki  Prasad  v. 
Kishen  Dat,  L  L,  R.,  16  AIL,  478  ;  and  Rhawani 
Prasad  v.  Kallu,  L  X.  R.,  17  Ally  537,  referred  to. 
QhitiiAH  Eadib  Ehak  v.  Mustaeih  Ehak 

[I.  Ii.  B,  18  AIL,  109 


124. 


Prior  and  sub- 


sequent  mortgagees— Effect  of  non-joinder  in  a  suit 
on  a  mortgage  of  person^  interested  in  the  mort- 
gaged property — Transfer  of  Property  Act  (IV  of 
1882),  s.  8o.— Certain  mortgagees  holding  a  second 
mortgage  obtained  a  decree  against  their  mortgagor 
and  a    subsequent  mortgagee,  one  H  L,  for  sale 
of  the  mortgaged  property.     At  the  time  of  the  suit 
there  was  subsisting  on  the  same  property  a  prior 
mortgage  held  by  one  DP.    DP  was  not  made  a 
party  to  that  suit.     After  the  decree  in  that  suit  was 
passed,  but  before  execution,  D  P  brought  a  suit  for 
sale  on  his  mortgage,  but  did  not  make  the  second 
mortgagees  parties  to  that  suit.    In  that  suit  J>  P 
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obtained  a  decree  in  execution  of  which  he  brought  a 
portion  of  the  mortgaged  property  to  sale,  and  some 
of  it  was  purchased  by  H  L.  On  application  by  the 
second  mortgagees  for  an  order  absolute  for  sale  in 
execution  of  their  decree,  it  was  held  that  the  property 
purchased  by  iZ  X  in  execution  of  D  P's  decree  on 
his  prior  mortgage  could  not  be  brought  to  sale  in 
execution  of  the  second  mortgagee's  decree.  Mata 
Din  Kagodhan  v.  Katim  Sutain,  J.  X.  S.,  13  AIL, 
432,  referred  to.     Hiba  Lal  r.  Eishak  Lal 

[L  li.  B.,  le  ALL,  648 

126. Transfer       of 

Property  Act  fIVofl8S2J,  s,  85— Foreclosure  euit 
— Practice — Procedure. — In  a  suit  for  foreclosure 
by  a  puisne  mortgagee,  the  piior  mortgagee  should  be 
made  a  party  to  the  suit  under  s.  85  of  the  Transfer 
of  Property  Act  ^IV  of  1882).  In  a  suit  where 
a  prior  mortgagee  was  not  a  party,  the  Court  at  the 
hearing  of  the  suit  ordered  that  he  should  then  be 
made  ^  party.  Mata  Din  v.  Kazim  Susain,  I,  L. 
S.,  13  AH,t  432,   followed.       Sobabji  Ctibsetji 

SBTT  V,  BATTONJI  DOSBABfiOY 

[I.  Ij.  B.,  22  Bom.,  701 

126. Transfer        of 

Property  Act  f IF  ofl882J,  s.  85— Non-Joinder  of 
parties — Subsequent  mortgagee  after  suit  upon 
prior  mortgage  filed. — Held  that  s.  85  of  the  Trans- 
fer of  Property  Act,  1882,  does  not  require  the 
joinder  in  a  si^it  on  a  prior  mortgage  of  a  subsequent 
mortgagee  whose  mortgage  was  only  executed  subse- 
quently to  the  filing  of  such  suit.  IsHAQ  Ali  Ehak 
c.  Chunki  .         .  I.  Ij.  B.,  21  AIL,  149 

12Ti Transfer         of 

Property  Act  fIV  of  1882 J,  s.  85 — Suit  on  a  mort- 
gage executed  hy  a  Hindu  father — Sons  not  made 
parties — Notice — Onus  of  proof, — Where  the  sons  in 
a  joint  Hindu  family  came  into  Court  seeking  to  get 
rid  of  the  effect,  as  against  their  interests  in  the  joint 
family  property,  of  a  decree  on  a  mortgage  executed 
sy  their  father  obtained  in  a  suit  to  which  they  were 
not  made  parties,  the  burden  of  proof  lies  on  them  to 
establish  that  the  mortgagee,  when  he  brought  his 
suit,  had  notice  of  their  interests  in  the  mortgaged 
property.    Bau  Nath  Bai  v.  Lacbman  Bai 

[L  Ii.  B.,  21 AU.,  183 

BiJAi  Baha]>ub  SniTGH  V.  MowA  Lal 

[I.  Ii.  B.,  21  A1L»  106  note 

128. Transfer        of 

Property  Act  (IV  of  1882),  ss.  85,  88— Decree  for 
sale  on  mortgage  in  suit  against  Hindu  father — 
Suit  hy  son  for  declaration  that  decree  not  binding 
on  his  share. — A  decree  having  been  obtuned  against 
a  Hindu  father  in  a  suit  on  a  bond  hypothecating 
family  property,  the  sons  sued  for  a  declaration  that 
the  decree  was  not  binding  on  their  share  on  the 
grounds  that  they  had  not  been  made  parties  to  the 
suit,  and  that  the  debt  had  been  contracted  by  the 
father  for  immoral  purposes.  Held  (not  following 
the  decision  of  the  majority  of  the  Full  Bench 
in  Bhawani  Prasad  v.  Kallu,  I.  L.  R.,  17  All., 
537)  that  the  true  rule  as  to  the  effect  of  s.  85  of 
the  Transfer  of  Property  Act,  in  cases  in  which 
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a  decree  is  obtained  against  a  Hindu  father  witboat 
making  his  sons  parties  to  such  a  suit,  is  laid  down  in 
Ramasamayyan  v.  Virasami  Ayyar,  I.  X.  JR.,  21 
Mad.,  222.  Palani  Gouia>Air  r.  BAiraAYTA. 
GoxTNDAV  .  L  L.  B.,  22  MacU  S07 


129. 


Mortgage      hy^ 


such  guardian  tcithout  Court's  permission — Vali- 
dity of  such  mortgage— r  Transfer  (nf  Properttf  A.ct 
(IV  of  1882),  s.  85.— A  was  the  owner  of  the 
property  in  dispute.  He  mortgaged  it  with  poesea- 
sion  to  defendant  No.  1  in  1884.  A  died  leaving  an 
adopted  son  Vithal,  a  minor.  Thereupon  one  Yiiradev 
was  appointed  by  the  District  Court  to  be  gnardian 
of  the  person  and  property  of  the  minor  under  Act 
XX  of  1864.  In  September  1890  Vasndev  mort- 
gaged the  same  property  to  plaintiff  with  the  sane- 
tion  of  the  Subordinate  Judge's  Court  obtained  nnder 
B.  305  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882).  In  1895  the  plaintiff  as  second  mortgagee 
brought  this  suit  to  redeem  the  earlier  mortgage  of 
1^84.  Held  that  such  mortgage  was  only  voidable 
under  s.  80  of  A6t  VIII  of  1890  at  the  instance 
of  any  other  person  affected  thereby.  Held  further 
that  defendant  Ko.  1,  the  original  mortgagee,  was  not 
affected  by  the  plaintiff's  mortgage,  and  that  the  only 
person  really  affected  by  that  mortgage  was  Vitfaal« 
the  owner  of  the  equity  hi  redemption,  who  was  a 
necessary  party  to  the  suit.  Dattabak  v.  Gaitga- 
BAH  .        .  I.  LB., 28  Bom., 287 


130. 


Transfer       of 


Property  Act  (JV  of  1882),  s.  85^Suit  by  puisne 
mortgagee  without  making  prior  mortgagee  a  party 
— Effect  of  nou'comp fiance  with  s.  85. — A  prior 
mortgagee,  without  making  a  puisne  mortgagee  a 
party  to  his  suit,  sued  on  his  mortgage,  obtained  a 
decree  for  sale,  sold  the  mortgaged  property,  and 
purchased  it  himself.  Subsequently  the  puisne 
mortgagee  holding  a  mortgage  over  the  same  property; 
brought  his  mortgage  into  suit  without  mdcing  the 
prior  mortgagee  a  party  and  obtained  a  decree  for 
sale.  Held  that  the  puisne  mortgagee  could  not 
bring  the  mortgaged  property  to  sale  in  execution  of 
such  decree.  Janki  Prasad  v.  Kishen  Das,  I.  L.  jB. 
16  All,  478,  followed.    Mbhbbano  r.  Nadis  Ali 

[I.  Ii.  B.,  22  AIL,  212. 

Janiu  Pbabad  9.  EiSBBK  Dat 

[I.  Ii.  B.,  16  AIL,  47& 


IdL 


Suit    against 


mortgagee  of  administrator  for  property  given  by 
deceased, — Where  M  H,  in  considc^tion  of  iT  iV 
carrying  on  litigation  oonoeming  a  piece  of  land 
claimed  by  M  H  9.t  his  own  ezpenae,  agreed  that 
after  he  should  have  recovered  the  land  they  should 
jointly  erect  buildings  on  it,  the  rents  and  profits  of 
which  should  be  jointly  enjoyed  by  them  during  the 
life  of  M  H,  after  whose  death  the  property  was  to- 
be  the  sole  and  absolute  property  of  K  N, — Held,  in 
a  suit  by  K  N  claiming  to  recover  the  property  from 
the  mortgagee  of  the  administrator  oi  M  H  woo  waa 
in  possession  of  it,  that  the  representatives  of  the 
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vioti^^OT  were  not  neceBnry  parties  to  tbe  gatt. 
Damoshab  Madhatji  V,  Kahajtdab  Nabavdas 

[8  BozDu,  O.  C.9 1 

132, Suit  on  mortgage- 

bond — Alienation  of  property  to  different  aUeneee, 
— lu  a  Bait  on  a  single  mortgage-bond,  where  part  of 
the  property  concerned  is  conveyed,  or  alleged  to  be 
conveyed,  to  different  persons,  all  these  are  entitled 
to  notice  and  to  be  made  parties.  Such  a  snit  is  not 
mnltifarioas.  Ebishka  Gopal  Ghosb  «.  Hubbt 
Nath  Dutt    .  26  W.  B.,  60 

138.   —  Suit  hg  Maho- 

med an  heir  of  zur'i-peshgi  mortgagee  to  recover 
advance. — In  a  snit  between  Mahomedans  by  the 
heirs  of  a  zur-i-peshgi  mortgagee  to  recover  the 
amount  advanced,  all  the  heirs  of  the  mortgagee  must 
be  represented  either  as  plaintiffs  or  defencUmts,  or 
those  who  sue  must  claim  in  proportion  to  what  they 
are  entitled  to  under  the  Mahomedan  law.  Mujbbi)- 
OOiaS^A  r.  DiLDAB  HOSBBIK       .         14  W.  R.,  216 

184. Nawab    ITaaim's     Debts 

Act)  Suit  under — Suit  brought  to  recover  pro* 
pertg  of  »ixamut. — Held  that  a  snit  brought  by 
a  claimant  against  the  (Government  and  the  grantee  to 
recover  property,  which  the  commissioners  appointed 
under  the  Nawab  Nazim's  Debts  Act  had  certified  to 
be  nizamut  property,  but  which  had  before  the 
passing  of  the  Act  been  conveyed  by  the  Nawab 
to  his  son,  could  not  proceed  without  the  Nawab 
Kazim  having  been  joined    as   a   party.     Ohbao 

BbOVK  r.  GOVEBNUBNT  07  IkDIA 

[L  lu  B.,  9  Calc,  704  :  12  C.  Ii.  B.,  596 

Ii.  B.,  10 1.  A.,  39 


185. 


Negotiable  instraments— 


Sill  of  exchange,  Suit  on — Drawer  and  acceptor — 
Joinder — C«ri7  Procedure  Code,  1877,  e,  29, — 
The  drawer  and  acceptor  of  bills  of  exchange  can  be 
joined  as  co-defendants  in  a  suit  brought  by  the 
holder  of  such  bills.  Pbstokjbb  Edttljkb  Gvbdub 
V.  MAHomB  Ali  .  I.  Ij.  B»,  8  Calc,  541 


186. 


Sill    of  ex' 


change — Drawer  and  pa  gee. — Plaintiff,  as  payee  of 
an  order  drawn  by  defendant  at  Ahmedabad  where  he 
(defendant)  resided,  on  a  firm  at  Bankok  in  Siam^  and 
dishonoured  on  presentation,  sued  defendant  and  an 
agent  of  the  Bankok  firm,  who  resided  at  Surat, 
in  the  Subordinate  Judge's  Court  at  Surat.  Permis- 
sion to  proceed  with  the  suit  against  the  defendant 
(the  drawer)  having  been  refused  by  the  High  Court, 
plaintiff  withdrew  his  plaint  and  filed  his  suit  in  the 
Court  at  Ahmedabad  against  the  drawer  alone. 
Seld  that  plaintiff  ought  not  to  have  joined  the 
drawer  (defendant)  and  the  Bankok  firm  as  defen- 
dants in  the  same  suit.  Shbth  Kahandas  Nabak- 
DA8  V.  Dahiabhai  I.  Ii.  B.,  3  Bom.,  182 


187. 


Hundi,  Suit  on  — 


Sndoreer,  acceptor,  and  drawer. — Seld  that  a  pur- 
chaser of  a  hundi,  on  its  being  dishonoured,  is  at 
liberty  to  sue  his  endorser  alone,  and  it  is  not  abso- 
lutely necessary  to  implead  the  acceptor  and  drawer 
in  the  same  suit;  and  if  he  does  so,  he  does  not 
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lose  his  right  of  suing  them  so  long  as  his  action  ia 
within  the  period  of  limitation.  Gopal  Dab  r. 
Sbbta  Bav  .3  Agra,  268 


188. 


•  Civil  Procedure 


Code.  1877,  s.  61 — Suit  on  lost  cheque. — The  en- 
dorsees of  a  cheque  sued  the  endorser,  stating  in 
their  plaint  that  the  cheque  had  been  lost,  and  thi^t 
the  defendant  refused  to  g^ve  them  a  duplicate  of  it. 
and  claiming  a  duplicate  of  it  or  the  refund  of  the 
money  they  had  paid  the  defendant  on  the  cheque. 
Meld  that  the  plaint  should  be  amended  by  joining 
the  drawer  of  the  cheque  as  a  defendant  in  the  suit. 
Baldbo  Pbasad  V,  Gbish  Chakdba  Bhobb 

[I.  I..  B.,  2  AIL,  754 

189. Ofaolal  Assignee— J»*o/- 

vent  Act  (11  (j- 12  Vict.,  c.  21  J— Official  Assignee 
made  a  party-defendant. — In  a  suit  in  the  mofussil 
the  defendant  having  been  adjudicated  an  insolvent 
under  the  Insolvent  Act  (11  &  12  Vict.,  c.  21),  the 
Official  Assignee  was  placed  upon  the  record  as 
a  defendant,  and  judgment  was  entered  against  him 
for  the  sum  claimed  to  be  paid  out  of  the  insolvent's 
estate.  Held  that  the  Odicial  Assignee  was  not 
a  proper  party,  there  being  nothing  in  the  Insolvent 
Act  which  enables  a  suit  of  this  kind  to  be  continued 
against  the  Official  Assignee.  Millbb  c.  Budh 
SiKOH  DuDHUBiA  L  Ii.  B,  18  Calc,  48 


140. 


Suit  hy  heire  of 


insolvent  for  property  acquired  after  insolvency. — 
B  became  possessed  of  certain  properties  in  1872 
and  1881.  In  1866  he  had  presented  a  petition  of 
insolvency  and  a  vesting  order  was  made.  No  final 
order  of  discharge  was  ever  made,  and  B  died  in  1 888. 
In  a  suit  by  the  heirs  of  B  for  their  share  of  the 
property  acquired  after  hb  insolvency, — Held 
that  the  Official  Assignee  was  not  a  necessary  party 
to  the  suit,  though  in  case  of  a  decree  in  the  plaintiffs 
favour  notice  should  be  given  him  by  the  Court. 
Fatxabibi  r.  Fatvabibi  L  Ii.  B.,  16  Bom.,  452 

141,    - ' —    Suit    against 

widow  of  insolvent  as  his  legal  representative — 
Form  of  decree. — The  husband  of  the  defendant  waa 
adjudioi^ed  an  insolvent  in  1891,  and  the  usual  order 
was  9iade  jesting  his  estate  in  the  Official  Assignee. 
He  subsequently  died  without  having  filed  his 
schedule,  and  no  schedule  had  ever  been  fied.  After 
his  death,  a  suit  was  brought  by  a  creditor  against  the 
defendant  as  the  '*  widow,  heiress,  and  legal  re- 
presentative"  of  the  deceased  insdlvent,  in  which 
suit  a  decree  was  made  against  her,  "  the  amount 
to  be  levied  out  of  the  assets  of  the  deceased  in  her 
hands."  In  an  application  by  the  defendant  to  have 
the  decree  set  aside  on  the  grounds  that  the  Official 
Assignee  was  a  necessary  purty  to  the  suit,  and  that 
the  decree  should  have  been  against  him  as  her 
husband's  representative  as  his  estate  was  in  his 
lifetime,  and  since  had  continued  to  be  vested  in 
the  Offidal  Amg^^ec—Seld  that  the  Official 
Assignee  was  not  a  necessary  party  to  the  suit. 
The  Official  Assignee  is  not  a  necessary  party  to  any 
snit  to  recover  a  money  debt  from  a  person  who 
is  either  an  insolvent  at  the  time  the  suit  is  instituted 
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or  becomes  insolvent  pending  the  suit.  Bnt  a  decree 
made  against  an  insolvent  nnder  snch  circnmstances 
shonld  be  restricted  in  form  so  as  not  to  allow  the 
jndgment-creditor  by  means  of  execution  to  obtain  an 
advantage  over  the  general  body  of  creditors.  In 
re  Sunt  MonnetSf  Co, ;  Sx'parte  Gamble  v.  Shola 
Gir,  1  Bom,,  H,  C„  261 ;  and  Miller  v.  Bndh  Singh 
Dudhvria,  I,  L,  M-,  18  Calc,,  43,  referred  to.  In 
this  case  the  decree  was  varied  by  the  omission  of  the 
words  "  to  be  levied  out  of  the  assets  of  the  deceased 
in  her  hands/'  and  liberty  was  reserved  to  the  judg- 
ment-creditor to  prove  for  the  amount  of  his  decree 
in  the  Insolvent  Court,  with  a  note  that  execution  of 
the  decree  is  stayed  pending  the  insolvency. 
CHAifDxrxL  9.  Bavbesoondbst  Dosbeb 

[I.I..B.»22CaIc»269 


14S. 


Partition,  Suit  for— Share- 


holders  in  joint  property. — A  suit  which  is  in  the 
nature  of  a  partition  suit  cannot  be  properly  dealt 
with  unless  all  who>  are  admittedly  shareholders  in 
the  joint  property  are  before  the  Court.    Pahaladh 

SlKO-H  V.  LUOHMTTNBVTTT      .  .  12  W.  B.,  256 

Sadabust  Pbbbhad  Sahoo  V,  LoTB  Axi  Khah. 
Phoolbas  Koobb  r.  Lalla  Jvg&bssub  Sahi 

[14  W.  B.,  889 

S.  C.  on  review  Phoolbas  Eooeb  r.  Lalla  Juo- 
abssub  Sahot  •  .      18  W.  B^  48 

QOKOoL  Pbbbhad  «.  Etwabi  Mahto 

[20  W.  B.,  188 

NATHuin  Mahtok  v.  Makbaj  Mahtok 

[I.  li.  B.,  2  Calc^  149 

148. Joint  Jamil  y 

property — Aeaianee  of  member  of  Jamilg,—  In  a 
suit  by  the  mother  and  guardian  iS.  two  minors  to 
obtain  a  partition  of  joint  family  property  free  from 
the  encumbrances  which  the  father  and  sons  had  put 
upon  it,  wherein  a  third  party  was  co-plaintiff  by 
virtue  of  an  alleged  conveyance  from  the  plaintiff, 
the  Court  did  not  allow  such  party  to  remain  on  the 
record  as  co-plaintiff,  holding  that  the  mother  and 
guardian  could  not  give  him  a  right  of  suit  against 
the  other  members  of  the  family,  and  that  the  pro- 
prietary interests  of  the  minors  might  ultimately  be 
prejudiced.    Mudptjb  GopalLall  r.  Oowubbuttt 

[21 W.  B.,  190 


144. 


Suit  J  or  parti* 


Hon  after father^s  death— Son's  wive*,— In  a  suit 
for  partition,  after  the  father's  death,  between  bro- 
thers, the  sons  of  different  wives,  who  are  alive  at  the 
time  when  such  suit  is  instituted,  such  wives  are 
necessary  parties  to  the  suit*  m  thejr  are  entitled  to 
share  with  their  sons.  Tobit  BnoosTJif  Bonkbbjbb 
«.  Tabapbosovno  Bahnbbjbe 

[I.  I..  B.,  4  Calo.,  766 :  4  C.  I..  B.,  161 


146. 


Share  of  joint 


gamindari. — The  owner  of  a  12  annas  share  in  a  joint 
samindari  granted  to  the  plaintiff  a  mokurari  lease 
of  his  share  in  a  small  portion  of  land  within  the 
samindari  The  owners  of  the  remabing  4  annas 
share  granted  a  patni  of  his  share  in  the  whole 
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samindari  to  the  defendants.  The  plaintiff  brought 
a  suit  against  the  defendants  for  partition  of  the 
small  plot  of  land.  Seld  that  such  a  suit  would 
not  lie,  because  the  samindars  were  not  made  paziiei. 
Pabbati  Chubv  Dbb  v.  Ain-ud-dbbv 

[I.  I..  B.,  7  Calc,  677  :  9  C.  L.  B.,  170 


146. 


Suit  for  joint 


property  without  joining  other  owners  or  eharen 
Defect  of  parties — Suit  for  declaratory  decree. — 
The  plaintiffs  based  their  claim  to  a  goat  sacrificed  <m 
the  fourth  day  of  each  month  on  an  idleged  custom  by 
which  each  of  five  families  took  certain  goats  in  each 
month,  and  sued  to  establish  their  right  without 
making  the  other  families  parties.  Held  that  to 
make  any  declaration  in  a  suit  to  whidi  they  were 
not  parties  would  be  in  effect  to  partition  joint  pro- 
perty, and  to  define  tbe  share  of  each  without  all  the 
shares  being  before  the  Court.  Prahlad  Singh  v. 
Luchmunbutty,  12  W,  JZ.,  255.  Kali  Kasta  Subma 
V.  GoxTBi  Fbosad  Sitbxa  Babdeubi 

[L  Ij.  B.»  17  Calc»  806 


147. 


Suit  for  parti* 


Hon  and  to  set  atide  order  disallowing  objection  to 
attachment — Purchaser  or  mortgagee  of  a  eo'-par* 
cenet^s  share* — In  a  partition  suit  all  persons  inter- 
ested in  the  property  to  be  divided  must  be  broaght 
before  the  Court.  A  purchaser  or  mortgagee  of  a 
oo-parcener^s  share  in  the  joint  property  is  a  proper,  and 
even  necessary,  party  to  a  suit  for  partition.  A,  B, 
and  C  were  members  of  a  joint  liindu  family.  In 
execution  of  a  decree  against  B,  a  portion  of  the  family 
property  was  attached.  Thereupon  A  intervened  and 
*  objected  to  the  attachment  so  far  as  his  own  share  was 
concerned.  The  objection  was  disallowed,  and  the 
property  was  brought  to  sale  and  purchased  by  2>. 
A  then  filed  a  suit  (1)  to  set  aside  the  order  in  the 
miscellaneous  proceedings  disallowing  his  objection  to 
the  attachment ;  and  (2)  for  a  partition  of  the  whole 
family  property.  In  this  suit  he  impleaded  not  only  his 
co-sharers  B  and  C,  but  also  2>,  the  auction -purchaser, 
and  Bf  a  mortgagee  of  B*%  share  in  the  joint  property. 
The  Subordinate  Judge,  holding  that  the  suit  was  bad 
for  misjoinder  of  parties  as  well  as  of  causes  of  action, 
returned  the  plaint  for  amendment  by  striking  out  the 
prayer  for  partition.  On  appeal,  this  order  was  con- 
firmed by  the  District  Judge.  On  A'b  application  to 
the  High  Court  under  s.  622  of  the  Code  of  Civil  Pro- 
cedure,— Held  that  the  suit  was  not  bad  either  for  mis- 
joinder of  parties  or  for  misjoinder  of  causes  of  action. 
Treating  the  suit  as  one  for  partition,  the  auction 
purchaser  B  and  the  mortgagee  B  were  proper,  and 
even  necessary,  parties.  If  A  established  his  right 
to  partition,  he  would  be  entitled  to  have*  the  order 
in  the  miscellaneous  proceedings  set  aside  in  the  same 
suit.    Sadu  bin  Baohtt  «.  Ram  bin  GoTnn> 

[I.  Ij.  B.,  16  Bom.,  606 


148. 


Private  parti* 


tion — Patni  of  separate  share — Subsequent  parti' 
tion  under  Beng.  Act  VIII  of  1876,  s,  laS.—The 
plaintiffs  were  co-sharers  in  a  certain  estate,  T  being 
another  co-sharer.  In  1818  a  private  partition  took 
place  between  the  co-sharers,  in  the  course  of  which 
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«eriaiQ  Bpecific  lands  were  allotted  to  2^  in  eeveralty, 
the  rest  remainine  nndivided.  T  gianted  a  patni  lease 
of  her  share  to  third  parties  who  were  thenceforth  in 
possession,  and  subsequently  there  was  a  pHrtition  of 
the  whole  estate  by  the  Collector  under  Bengal  Act 
Till  of  1876,  in  the  coarse  of  which  the  specific 
lands  allotted  to  T  m  the  private  partition  were 
allotted  to  the  plaintiifs,  who  brought  against  the 
tenants  of  the  land  suits  for  rent  to  which  they  made 
the  patnidars  defendants.  Seld  that  the  patnidars 
were  properly  made  parties  to  the  suits  in  order  to  try 
the  question  of  the  right  to  receive  the  rent  as  between 
the  plaintiffs  and  the  patnidars.  Kashee  Sam  Da»s 
T.  Sham  Mohtnee,  23  W,  M,,  227;  Ahamudgen  y. 
Girish  Chunder  Shaniunt,  /.  L,  J?.,  4  Calc^  860; 
and  Madan  Mohan  Lai  v.  Hollovoay,  L  L.  B,,  12 
Cole,,  555,  referred  to.  Hridot  Nath  Sbaha  -v. 
MoHOBUTirBiBA  BiBBB    .  L  Ii.  B.»  20  Calo.,  285 

149.  Partnership,   Soita   oon- 

cemlng — Death  of  old  proprietors  of  firm — 8uii 
hy  agent, — A  firm  becomes  dissolved  when  the  original 
proprietors  die,  and  if  somebody  comes  in  their  place 
and  carries  on  the  business  of  the  firm,  the  business, 
whether  carried  on  under  the  old  name  or  not,  is  not 
that  of  the  old  firm,  but  of  an  entirely  new  firm.  A 
auit  brought  on  bqhalf  of  such  new  firm  must  be 
brought  in  the  names  of  the  persons  who  are  at  the 
time  of  the  institution  of  the  suit  carrying  on  its 
business.  Gossain  Guhoa  Dutta  Bhabutbb  v. 
Dabbb  Dab  Baboo  .        26  W.  B.,  118 

160. Suit    by   one 

member  Jor  debt  due  to  family  firm, — In  a  suit  for 
money  lent,  brought  by  the  father  of  a  joint  Hindu 
family  who  carried  on  jointly  an  ancestral  money- 
-lending business,  the  pliuntiff  stated,  in  examination, 
tiiftt  he  had  ceased  to  take  an  active  part  in  the 
management  of  the  affairs  of  the  firm,  and  tl»t  the 
control  of  its  business  was  in  the  hands  of  his  sons, 
whom  he  described  as  "  maliks."  Eeld  that,  under 
the  circumstances,  the  plaintiff  could  not  maintain 
the  suit  in  his  individual  capacity,  and  without  join- 
ing his  8ons  as  plaintiffs  with  him,  his  sons  being 
his  partners  in  the  ancestral  business,  and  he  not 
being  the  managing  member  or  proprietor.  J  uaAL 
KifiHOBB  «.  EuLABi  Bah    .  I.  Ij.  B.»  8  AIL,  264 

161. Representatives 

of  a  deceased  partner. — The  representatives  of  a  de- 
ceased psrtner  are  not  necessary  parties  to  an  action 
for  damages  under  a  guarantee  to  the  original  firm. 
BtrBsiK  YoTmor  v,  Bhoobitn  Mohun  Bovbbjbb 

[Cor.,  90 

162.  • Suit  for  disso- 
lution of  partnership  and  account  of  dealings  of 
deceased  partner, — To  a  suit  for  an  account  of  deal- 
ings and  transactions  of  a  deceased  partner  in  a 
Hindu  family  bank,  and  for  a  dissolution  of  the 
partnership,  the  heir  or  legal  representative  of  the 
deceased  partner  is  a  necessary  party.  .Iakokbt 
D08B  9,  BiiQ>ABUN  DoBS  .    3  Mooro's  L  A.,  176 

168. Suit  for  disso' 

lution  on  basis  of  compromise  in  absence  of  repre- 
sentative of  deceased  partner, — Where  the  surviving 
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partners  of  a  firm,  in  the  absence  of  a  representative 
of  a  deceased  partner,  adjusted  the  partnership  ac- 
counts and  agreed  to  hand  over  a  portion  of  the 
partnership  property  to  one  of  the  partners  in  com- 
promise of  his  claim,  and  the  partner  whose  claim  was 
so  agreed  to  be  compromise  prayed  for  a  dissolution 
of  the  firm  upon  the  basis  of  such  compromise,  it  was 
held  that  a  representative  of  the  deceased  partner 
was  a  necessary  party  to  the  suit.     Bakxal  Tha- 

XVBBIDAB  V,  LAEUHIOHAITD  MlTNlBAli 

[1  Bom.»  Ap.»  61 

154, —  Suit  for  the  ad- 

ministration of  the  estate  of  a  deceased  partner,' 
—The  fact  that  surviving  partners  are  made  parties 
to  an  administration  suit  of  the  estate  of  a  deceased  part- 
ner does  not  of  itself  alone  enable  the  Court  to  direct 
such  surviving  partners  to  render  an  account  of  the 
partnership  estate.  Surviving  partners  cannot  be 
made  co-defendants  with  the  executors  in  such  a  suit 
merely  by  reason  of  their  partnership.  They  can  be 
made'  co-defendants  in  certain  special  cases,  as  where 
the  relation  between  the  executors  or  administrators 
of  the  deceased  partner  and. the  surviving  partners  is 
such  as  to  present  a  substantial  impediment  to  the 
prosecution  by  the  executors  or  administrators  of  the 
rights  of  the  parties  interested  in  the  estate  against  the 
surviving  partners.  Elias  r.  Huboob  Hoobbbb 
MoosHBB         .  .    Bourke,  O.  C,  360 


166. 


Plaintiffs— 


Partnership-debt — Suit  by  sole  surviving  partnet 
Representatives  of  deceased  partner — Contract  Act 
fix  of  l8?2Jy  s.  45^Civil  Procedure  Code,  s,26,— 
The  rule  of  English  law  that,  in  trading  partnerships, 
although  the  right  of  a  deceased  partner  devolves  on 
his  representative,  the  remedy  survives  to  his  co- 
partner, who  alone  must  enforce  the  right  by  action, 
and  is  liable  on  recovery  to  account  to  the  representa- 
tive for  the  deceased's  share,  should  be  applied  in 
India,  in  the  absence  of  statutory  authority  to  the 
contrary.  The  effect  of  s.  45  of  the  Contract  Act 
(IX  of  1872)  is  to  extend  the  English  law  applicable 
to  trading  partnerships  to  all  cases  of  partnership. 
There  is  nothing  either  in  that  section  nor  in  s.  26  of 
the  Civil  Procedure  Code,  read  with  it,  to  show  that 
the  representatives  of  a  deceas^  partner  must  be 
joined  in  an  action  for  a  partnership-debt  brought  by 
the  surviving  partner,  though  it  may  be  that  they 
might  be  joined  in  such  an  action.  GOBiim  Fbabap 
V,  Chandab  Sbkhab         .    I.  Ij.  !E.y  0  AIL,  486 


166. 


Joinder     of 


parties — Partnership  debt — Representatives  of  a 
deceased  partner — Mitahshara  family  Contract 
Act  (IX  of  1872J,  s,  46— Succession  Certificate 
Act  (Til  of  1889 J. — In  a  suit  by  surviving  partners 
for  the  recovery  of  a  partnership-debt  which  became 
due  during  the  life  of  a  deceased  partner,  the 
representatives  of  such  deceased  partner,  having 
regard  to  s.  45  of  the  Contract  Act  (IX  of  1872),  are 
necessary  parties ;  and  the  provisions  of  s.  4  of  the 
Succession  Certificate  Act  (VII  of  1889)  must  be 
complied  with  in  order  that  the  suit  may  be  properly 
constituted.  QiMsrtf— Whether,  in  the  case  of  a  family 
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TABHU'EB— continued. 

1.  PAETIES  TO  SVmS-^ontinued. 

partnership  under  the  Mitakshara  law,  a  question 
might  arise  as  to  the  applicability  of  s.  45  of  the 
Contract  Act  and  s.  4  of  the  Succession  Certificate 
Act  (VII  of  1889).  Qobind  Frosad  v.  Chandar 
Sekhar,  I,  L.  £.,  d  AH,,  4S6,  dissented  from.  Bam 
Nabain  Nursinq- Boss  «.  Bak  Chttkdbr  Janxbb 
Loll  L  L.  B.,  18  Calo.,  86 


167. 


Suit   hif    firm 


after  death  of  a  partner  for  a  debt  accrued  due 
during  kit  life  -  Representati res  of  deceased  part' 
n^r — Contract  Ad,  #.  45.  — The  representatives  of 
a  deceased  partner  are  not  necessary  parties  to  a  suit 
for  the  recovery  of  a  debt  which  accrued  due  to  the 
partnership  in  the  lifetime  of  the  deceased  partner. 
HOTiiiAL  Bechabdas  V.  Ghblabhai  Habisam. 
Bhana  Lalla  v.  Dadabhot  Saounbaksh 

[I.  Ij.  B.,  17  Bom.,  6 


168. 


Suit 


by  one 
member  of  an  undivided  Hindu  family  -  Nofi" 
joinder  of  other  persons  interested  in  a  family 
business  Amendment  of  plaint — Limitation.— In 
1 887  the  plaintiff  appointed  the  defendant  to  serve 
for  three  years  as  manager  of  a  business  in  Moulmein, 
which  was  the  business  of  the  undivided  Hindu 
family  to  which  the  plaintiff  belonged.  In  1893  the 
plaintiff,  without  joining  the  other  members  of  his 
^family,  sued  the  defendant  for  damages  for  breach  of 
the  contract  of  service.  Held  ( 1)  that  the  suit  was  not 
maintainable  in  the  absence  from  the  record  of  the 
other  partners  in  the  bnsiness ;  (2^  that,  under  the 
circumstances,  the  name  of  the  plaintiff  in  the  cause- 
title  could  not  be  taken  as  designating  his  partners 
also ;  8)  that  by  reason  of  the  fact  that  the  amend- 
ment might  deprive  the  defendants  of  the  defence  of 
limitation  and  of  the  other  circumstances  in  the  case, 
the  plaintiff  should  not  he  allowed  on  appeal  to 
amend  the  plaint  by  bringing  his  partners  on  to  the 
record,    Alaqappa  Chbtti  r.  Vbllian  Chbtti 

CL  li.  B.,  18  Mad.,  88 


169. : Suit  for  debt 

due  to  partnership  after  death  of  partner — Right 
of  representative  of  deceased  partner  to  sue  for  a 
specific  asset— Contract  Act  fJX  of  1S72),  s.  45.— 
On  the  death  of  a  partner  leaving  a  surviving  partner 
still  carrying  on  the  business  of  the  firm,  the  represen- 
tative of  the  deceased  partner  may  sue  for  and 
recover  debts  due  to  the  firm,  although  the  firm's 
assets  in  the  hands  of  the  surviving  partner  are 
already  stifficient  to  answer  all  the  claims  made  on 
behalf  of  the  deceased  partner,  and  although  the 
surviving  partner  is  willing  to  satisfy  such  claims 
and  disapproves  of,  and  refuses  to  join  in,  the 
suit  brought  by  the  representative  of  the  deceased 
partner.    AaA  Gulam  Hosain  v.  Sassook 

[L  Ii.  B.,  21  Bom.,  412 

160.  Suit  for  a 


partnership  debt — Representative  of  partner  who 
dies  pending  the  suit  not  a  necessary  party — Con- 
tract Act  (IX  oflS72Jt  s,  46.  —In  a  suit  to  recover  a 
debt  due  to  a  trading  partnership  in  which  it  happens 
that  a  deceased  person  was  a  partner  up  to  the  time  of 
his  death,  it  b  not  necesssary  to  join  as  a  plaintiff  any 


TARTTBB— continued 

1.  PABTIBS  TO  SUITS— continued. 

representative  of  the  deceased  partner.  Oobind 
Prasad  v.  Chandar  Sekhar,  I,  L.  R,,  9  jilL,  486  i 
Ram  Narain  Nursing  Doss  v.  Ratn  Chunder 
Jankee  Loll,  I.  L.  R.,  18  Cale.,86;  and  Motilal 
£echarda*s  v.  Qhellabhai  Mariram,  /•  X.  £.,  17 
Bom.,  6,  referred  to.     Dbbi  Das  v.  Nibpat 

[L  I..  B.,  20  All.,  365 


161. 


Suit 


affainst 

partners,— Where  a  suit  was  instituted  against  M 
and  two  others  as  constituting  a  certain  fLrm,  and  it 
appeared  that  only  Jf  was  &  member  with  two  persons 
other  than  those  sued,  it  was  not  incambent  npon 
the  plaintiff  to  sue  all  the  partners  in  M'b  firm,  and 
the  plaintiff  was  entitled  to  proceed  against  Jf  alone. 
Per  Stanlby,  J.,  Lukhimdas  Khimji  v.  Purshotam, 
I.  L.  R.f  6  Bom.,  .700 ;  and  Sarayana  Chetti  v. 
Lakshmana  Chetti,  I.  L,  R.,  21  Mad.,  256,  followed. 
MoHi&c  Lall  V.  Sbi  Gungaji  CoTTOir  KiiJ«s  Co. 

[4C.W.  19.,868 


162. 


Purchase     of 


share  by  mortgagee, —In  a  suit  in  respect  of  a  partner- 
ship, the  rights  and  interest  in  which  of  T,  one  of  the 
I^artners,  had  been  purchased  by  the  Delhi  and 
Loudon  Bank,  who  had  been  mortgagees  of  some  of 
tne  partnership  property  pledged  to  them  by  7*  for 
money  borrowed  for  purposes  of  the  property, — Held 
that  the  Bank,  as  Z^s  representative  by  purchase, 
had  been  properly  joined  as  a  defendant  in  the  suit. 
Ha&sibon  0.  Dblhi  akj>  London  Bank 

[I.  I..  B.,  4  AIL,  437 

163.  Partners^Re- 

fusal  to  join  a9  plaintiffs, — A,  B,  and  C,  and  others 
were  partners  in  a  firm,  and  had  transactions  as  such 
partners  with  another  firm  in  which  also  C  was  a 
partner.  In  a  suit  by  the  former  firm  against  the 
latter,  C  and  other  partners  vn  the  former  firm  refused 
to  join  as  plaintiffs.  Held  (reversing  the  decision  of 
the  Court  below)  that  C  and  the  other  partners  of  the 
former  firm  were  rightly  made  defendants.    Bisso- 

NATH  BUCEITT  V,  GUNNBBH  CH(7NI>BB  DbT 

[2  Ind.  Jur.,  K.  8.,  203 

BT78T17M  AXLY  V.  AmBBB  ALLT  SoUDAGUB 

[10  W.  B.,  487 

164. Practice  -  Cow 

tract  Act  (JX  of  1872J.  s.  43.— In  a  suit  brought 
upon  a  contract  made  by  a  firm  thie  plaintiff  may 
select  as  defendants  those  partners  of  the  firm 
against  whom  he  wishes  to  proceed,  allowing  his  right 
of  suit  against  those  whom  he  does  not  m^e  defen- 
dants to  be  barred.  JjJJkmxdab  Khimji  it  Pubs  ho- 
TAic  Habidas  .    I.  I1.B.,  6  Bom.,700 


165. 


Contract    Act 


(IX  of  1872),  s,  48— Joint  promisors—Suit  for 
money  against  person  carrtjing  on  business  of  a 
dissolffed  partnership — Nonjoinder  of  parties. — In 
a  suit  for  money  due  on  account  of  dealings  in  clothes 
from  1889  to  1895  it  appeared  that  the  dealings  had 
taken  place  between  the  plaintiff  and  the  firm 
consisting  of  the  defendant  and  another  till  1894 
when  the  firm  was  dissolved,  nnce  which  date  the 
defendant  had  carried  on  the  business  and  dealt  with 
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1.  PARTIES  TO  BVlTS^oontinued. 

the  plaintiif .  I£§ld  that  tbe  suit  was  not  bad  for 
non- joinder  of  the  late  partner.  Per  cur.— It  is  not 
incumbent  on  a  person  dealing  with  partners  to  make 
them  all  defendants  in  a  suit.  I^abayana  Chbtti  v, 
Lakshmaka  Chbtti      .     I.  L.  B.,  21  Mad.,  266 


166. 


Suii  for    con- 


tribution by  one  member  of  dissolted  partnership 
affainst  others — Adjustment  ofnccounts.—  lntk  dvil 
action  by  one  or  more  members  of  a  defunct  firm 
against  another  member  for  contribution  to  recover 
money  paid  in  liquidation  of  a  debt  due  by  the  firm, 
if  there  has  been  no  adjustment  of « accounts,  it  is 
necessary  to  make  all  the  partners  parties  'to  the  suit. 

PSABBB   MOHUV  ROT  V,   ChUITDBB  NaTH   BoY 

[18  W.  B.,  406 

167.  Principal  and  agent— /S«i^ 

against  principal  for  acts  oj  agent. — Where  a  person 
sues  another  as  liable  for  the  acts  of  the  accredited 
agent  of  the  latter,  it  is  not  necessary  that  tho 
alleged  agent  should  be  made  a  party  to  the  suit. 
Hathi  £ah  V,  GoBiND  Kah  8  Agra,  181 


168. 


Suit  to  recover 


possession  under  Specific  Relief  Act,  s,  9 — Necessary 

parties — Principal  and  agent — Suit  fur  ejectment 

by  party  dispossessed. — The  plaintiffs  sued,  under 

s.  9  of  the  Specific  Belief  Act  (I  of  1877;,  to  recover 

possession  of  .certain  land  which,  they  alleged,  had  been 

in  their  possession  since  1856.    They  alleged  that, 

while    retaining  possession  of  the  said  land  through 

care-takers,  appointed  by  them,  they  had  been  in  the 

habit   of    yearly  selling  the  grass  of  the  land  to 

purchasers  who  themselves  cut  the  grass  so  purchased ; 

that  in  1878  the  grass  of  the  land  for  the  ensuing 

year  was  sold  to  T ;  that  in  the  mouth  of  Aui^ust  1879 

.the  defendants  forcibly  dispossessed  tbe  plaintiffs  of 

the  said  land,  and  prevented  them  and  their  servants 

and  T  from  entering  the  same.     Defendant  Ko.  2 

denied  the  dispossession,  and  disclaimed  any  interest 

in  the  land.    Defendants  Nos.  1  and  3  denied  that 

the  land  in  question  belonged  to  the  plaintiffs,  and 

alleged  that  it  was  the  property  of   A,  of  whom 

defendant  No.  I  was  manager,  and  No.  .S  the  lessee  of 

the  said  land.    They  also  alleged  that  the  plaintiffs 

had  tried  to  take  forcible  possession  of  the  said  land, 

and  that  defendant  No.  1,  acting  on  A'b  behalf, 

prevented  them.      They  submitted  that  A   was  a 

necessary  party  to  the  suit.    Held  that  tbe  three 

defendants  were  properly  made  parties  to  the  suit,  and 

that  A  was  not  a  necessary  party.     Defendant  No.  1 

(the  lessee)  had  the  physical  occupation  of  the  land 

•aed  for ;-  but  all  three  defendants,  not  having  made 

any  declaration,  in  taking  possession,  that  it  was 

taken  for  one  or  two  of  their  number,  acquired  it 

jointly,  and  handed  on  a  derivative  possession  to  the 

actual  occupant,  which  as  against  third  parties  ranked 

as  their  own.    If  it  was  properly  assumed,  they  all 

had  a  right  to  defend  it ;  if  not,  they  might  sll  be 

called  on  for  restitution.    As  to  At  he  was  not  actually 

in  possession,  and  had  taken  no  personal  part  in  the 

dispossession.    He  was  said  to  be  owner,  but  that  did 

not  imply  that  he  committed  the  alleged  acts  of 

defendants^  or  insisted  on  his  ownership.    As  be  had 


FABTTESS— con/tuflM^. 

1.  PABTIES  TO  SUITS— con/tiMwrf. 

not  the  physical  possession  of  the  land,  it  could  not  be- 
assumed  that  he  had  the  jural  possession  merely  on 
the  assertion  of  the  defendajits.  He  therefore, having 
done  no  palpable  wrong,  was  not  a  necessary  party. 
Held  also  that  defendant  No.  2  was  properly  made 
a  defendant,  and  that,  in  case  the  dispossession  should 
be  established,  he  should  be  retained  as  a  defendant 
notwithstanding  his  disclaimer.  It  was  possible  that 
No.  3  held  the  land  on  terms  beneficial  to  No.  2,  and 
the  disclaimer  in  the  present  suit  would  not  estop 
Na  2i  from  enforcing  these  terms  in  a  subsequent  suit 
against  No.  8.  Where  under  a  contract  between  A 
and  B  an  exclusive  occupation  of  immoveable  pro- 
perty is  given  to  A,  he  is  the  proper  plaintiff  in  a 
suit  for  possession  brought  under  s.  9  of  the  Specific 
Belief  Act  (I  of  1877).  If  B  desires  to  sue  immedi- 
ately on  the  possessory  right,  he  should  sue  in  A*% 
name,  though  for  an  injury  to  the  reversion  he  {B) 
may  properly  sue  in  his  own  name.  The  intention  of 
the  Specific  Belief  Act  (I  of  lb77)>  s.  9,  is  not  to  be 
frustrated  by  any  private  arrangement  under  which 
the  ejector  has  acted,  or  by  which  he  may  consent  to- 
hold  on  behalf  of  some  other  person.  As  between 
him  and  that  person,  his  possession  may  be  that  of  an 
agent,  but  to  the  former  holder  he  is  the  dispossessor : 
possession  derived  from  him  cannot  be  superior  to  his, 
and  (the  right  of  suit  being  given  in  general  terms) 
is  equally  subject  as  his,  to  the  result  of  proceedings 
taken  within  the  prescribed  six  months.  A  person 
who  has  been  ejected  from'  his  property,  in  suing 
to  recover  it  under  s.  9  of  the  Specific  Belief  Act 
(I  of  1877)i  may  sue  the  actual  ejector,  or  the  person 
under  whose  orders  or  by  whose  authority  the  actual 
ejector  bas  acti-d,  or  he  may  sue  both  ;  but  the  Wrong- 
doer wbo  has  taken  possession  is  the  one  from  whom 
primarily  it  is  to  be  reclaimed.  If  a  third  party 
desire  to  maintain  the  expulsion  as  an  act  done  on  his 
behalf,  it  is  for  him  to  come  forward  and  avow  it. 
He  may  claim  to  be  admitted  as  a  defendant ;  but  if 
he  had  himself  a  right  to  do  what  his  agent  hau  done, 
his  right  and  his  authority  may  be  pleaded  by  the 
agent,  and  will  be  an  effectual  answer.  The  alleged 
owner  or  principal  therefore  is  not  a  necessary  party 
for  the  protection  of  the  agent.  The  suit  against  tlie 
latter  will  fail  if  he  acted  on  due  authority  where  that 
authority  is  shown.  Vebjivandas  Madhaydab  v. 
Mahomed  Au  Khak  I.  Ii.  B.,  6  Bom.,  208- 


169. 


Parohasers — Purchaser  pen- 


dente lite, — A  g^ntee  or  vendee  of  the  defendant 
during  the  pendency  of  a  suit  need  not  be  made  a 
party  to  the  suit.  QuLABOHAin)  Manickohakd  «. 
Dbokdi  talad  Bhav  .11  Bom.,  64L 


170. 


Purchaser  pen- 


dente  lite.-  The  purchaser  pendente  lite  of  property 
actually  in  litigation  need  not  be  made  a  uarty  to  the 
suit.  The  title  acquired  by  the  purchaser  is  sub- 
servient or  subject  to  the  right  of  the  parties  in  liti- 
gation. Umamoti  Bubmonba  V,  Tabini  Pbabad 
Ohosb 7W.  B.,SI8& 


171. 


Civil  Procedure 


Code  (ActXIVoflSS2J,ss.  108,109— Whether  an 
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oMcticm'purchaser  is  a  n$ce9sary  party  to  an  appli* 
nation  to  set  aside  an  ex-par te  decree. — An  aaction- 
porchaser  of  property  sold  in  execution  of  an  ex*parte 
decree  is  dot  a  neceesary  party  to  an  application 
made  by  the  judgment-debtor  to  set  aside  thd  said 
decree,  inasmuch  as  the  auction-purchaser  does 
not  come  under  the  description  of  ''  opposite  party  *' 
in  8. 109  of  the  Code  of  Civil  Procedure.    Jatdtdba 

MOEAN  POPDAB  v,  SBIKATH  BOY 

ri.Ii.  B.,  26  Calo.,  267 

8c.w.ir.,a6i 


172. 


Suit  for  arrear 


of  rent  and  ejectment  after  sale  ofra^yafs  interest 
in  execution  of  decree — Purchaser, — A  talukhdar  in 
executing  a  decree  for  rent  sold  hb  raiyat's  right  and 
, interest  in  the  tenure.  He  afterwards  instituted  a 
suit  against  the  same  raiyat  for  arrears  and  ejectment. 
Seld  that  the  execution>purchaser  should  have  been 
made  a  party  to  the  latter  suit.  Pbosukno  Motbb 
DossBB  V.  Bhubo  Tabivbb  Dosbb  10  W.  "SLf  484 

Teversing    on   review  Bhttbo  Tabivbb  Dossia  v. 
PBOsumro  Moyeb  Dossia  10  W.  B.,  804 

173.  _: . 


Suit  by  auction' 

purchasers  at  sale  for  arrears  of  revenue  to  annul 
incumbrances-  Act  XI  of  1859,  s.  37^ Suit  to  cancfil 
under-tenures, — The  right  that  is  given  by  s.  87  of 
Act  XI  of  1&&9  to  the  auction-purphaser  of  an  entire 
estate  in  the  permanently-settled  districts  of  Bengal, 
Behar,  and  Orissa,  sold  for  arrears  of  revenue,  to  avoid 
and  annul  ah  under-tenure,  is  a  right  that  must 
be  exercised  by  all  the  purchasers  jointly  where  there 
4ire  more  purchasers  than  one.    J  atbA  Mohvk  Sbxt  «• 

AlTKHIL  CBABDBA  ChOWDHBT 

[L  L.  R.,  24  Calo.,  384 

Akeil  CHAimBA  Chowdebt  r.  Jatba  MoHirv 
£b9  ....        1 C.  W.  N.,  814 


174. 


—  Suit  by  auction' 


purchaser  at  sale  for  arrears  of  revenue  to  annul  tn- 
4mmhrance—Act     XI  of  1859,  *.   37.— When    an 
estate  sold  for  arrears  of  revenue  is  recorded  in  a 
aeparate  number  in  the  Collector's  rent-roll  with  a 
separate  revenue  assessed  upon  it  and  the  specifica- 
tion in  the  sale  certificate  shows  that  the  estate  sold 
was  an  entire  estate,  the  mere  fact  of  a  portion  of  the 
lands  of  that  estate  being  joint  with  those  of  certain 
•other  estates  cannot  stand  in  the  way  of  its  having 
an  entire  estate  within  the  meaning  of  s.  37  of  Act 
XI  of  1869.    In  a  suit  by  a  purchaser  of  such  an 
•estate  at  a  sale  for  arrears  of  revenue  to  avoid  an' 
under-tenure, — Held  thtki  the  proprietors  of  the  other 
estates  to  which  the  land  in  dispute  partly  apper- 
tained were  not  necessary  parties,  inasmuch  as  what 
1;he  plaintiffs  really  asked  for  was  not  direct  or  actual 
possession  of  the  land,  but  indirect  or  constructive 
possession  by  receipt  of  rent  to  the  extent  of  their 
«hare  from  the  cultivating  tenants,  upon  a  declara- 
tion  that  the  intermediate    tenure    was    cancelled 
by  the  sale  for  arrears  of  revenue.    Kam al  Kvxabi 

•C^OWDHSANI  9.  ElBAH  ChABPBA  RoT 

[2  C.  W.  JSr.,  228 


PABTIES  —eoniinmed, 

1.  PABTIES  TO  SUITS— 0mi^'mm& 

175. Begistratlon,  Suits    for-- 

Suit  to  compel  registration — Registrar. — To  »  stoH 
to  compel  registration  of  a  document  under  a.  77 
of  the  Begistmtion  Act,  1877,  after  denial  of  ezecn- 
tion,  the  Begistrar  ia  not  a  necessary  party.  Rai>ha- 
XI8SBK  BowBA  Dakha  0.  Chookebloll  Dqtt 

[I.  I..  R.,  6  Gale.,  446 :  5  C.  li.  B.,  178 

176, • ■ — —  Begist  ration 

Act,  HI  uf  1877,  ss.  72,  77 —Suit  to  compel  regit' 
tration — Necessary  party — Jurisdiction, — To  a  suit 
under  s.  77  of  the  Registration  Act  (III  of  X877) 
to  obtain  registration  of  a  doeumentj  the  registering 
officer  or  the  Qovemment  is  not  a  necessary  party* 
and  the  proper  forum  for  it  is  the  Court  of  tba 
lowest  competent  jurisdictiou.  Wishambhab  Pav- 
DiT  V.  Pbabhakab  Bhat  .    L  Ii.  B.,  8  Bom.,  268 

177.  -  Bent»  Soits  for,  and  Inter- 

venors  in  such  BQits— iS«t^  by  one  of  several 
da/'patnidars. — Where  a  tenant  held  lands  in  six 
villages  under  a  patnidar  at  an  admitted  rent,  and 
the  patnidar  subsequently  granted  dar-patnis  to  two 
different  parties  of  two  and  four  of  the  said  villages, 
respectively  >  the  tenant  having  admitted  a  certain 
jum  to  be  the  rent  payable  in  respect  of  the  lands 
situated  In  the  two  villages, — jSeld  the  dar-patnidar 
of  the  other  four  villages  could  sue  the  tenant 
for  the  rent  payable  in  respect  of  the  lands  situated 
in  the  four  villages  comprised  in  his  dar-patni, 
without  joining  as  co-plaintiff  in  the  action  the  dar- 
patnidar  of  the  two  villages.  Bbaja  Lal  Boy  «. 
Sataka  Chabah  Bhtttto 

[6  B.  I..  R,  628: 16  W.  B^  20 


178. 


Assignment  of 


interest — Consent  of  assignees  for  assignors  to  sue. 
— In  a  suit  by  patnidars  for  arrears  of  rent,  wher^ 
parties  who  had  subsequently  acquired  an  interest  in 
the  patni  appeared  and  petitioned  the  Court  assent- 
ing to  the  suit  being  carried  on  in  the  names  of  the 
plaintiflls, — Meld  that  there  was  a  sufficiently  consti- 
tuted suit  and  a  sufficient  array  of  parties  to  enable 
the  Court  to  give  a  decree.  Sbbbnath  Mooebbjbb 
f».  Whitb 18'W.  B.»128 


179. 


Suit  for  rent  of 


pattidari  estate— Act  XIV  of  1863,  s.  7.— In  a  suit 
for  the  rent  of  a  pattidari  estate,  the  lambardar  is 
ordinarily  the  proper  party  to  be  sued  as  being  the 
collector  of  the  rents ;  but  under  s.  7,  Act  XIV  of 
1863,  the  several  pattidars  can  be  sued  for  their 
respective  shares  of  rent  instead  of  recovering  it 
through  the  lambardar  Bholakath  r.  Bibhbshitb 
Tbwabbb  .  .2  Agra,  Ft.  II,  186 


180. 


Suit  for  rent  of 


property  surrendered  to  pre-empt  or.  — T^o  a  suit  by  a 
purchaser  of  land  who  had  had  to  surrender  it  to  a 
pre-emptor,  for  the  rents  accruing  between  the  date 
of  his  purchase  and  the  subsequent  transfer,  the  pre- 
emptor  ought  to  be  made  a  party.  Bvldbo  Pbb- 
8HAD  V.  MoHVR   .  .1  Agra,  Bev.,  80 


18L 


Person  prefer* 


ring  claim  to  rent  opposed  to  plaintiff. — In  any  suit 
for  rent  against  a  tenant  by  a  person  claiming  as 
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Imndlord,  the  Court  ought  not  to  pat  on  the  record  a 
person  who  prefers  opposing  clidnis  to  the  plaintiff, 
unless  it  sees  that  his  position,  as  snch  opponent, 
would  be  seriously  compromised  by  the  result  of  a 
decree  in  favour  of  the  plaintiff,  e.ff.,  as  when  the 
opposing  party  claims  to  be  in  actual  possession  by 
receipt  of  rents.    Choolib  La£L  v.  Kokil  Sittgh 

[19  W.  B.,  248 

Nor  where  it  would  change  the  scope  and  character 
of  the  suit.  Goosoo  PBOsumro  Banbbjbe  v, 
OuGUir  Chundbb  Dutt      .        .    SO  W.  B.,  888 

HUBBBBITL  HOSSBIir  «.  MnKBBBAK 

[24  W.  B.,  867 

Pbotab  CHTrin>BB  Rot  Chowdhbt  v.  .Ioobhdbo 
CHUinoBB  Ghobb    '  .  .    4  C.  Ii.  B.,  168 

and  make  it  otherwise  than  a  bond  fide  suit  for  rent. 
Badha  Malakab  v.  Sbishtbb  Nabaik  Shaha 

[21  W,  B.,  88 

Bykukt  Eybxtbto  Doss  v,  Sbushbe  Mohuk 
PaulCbowdhbt  .    22W.  B.,  526 

IsBUB  Chttitdbb  Sbik  r.  BiFBBN  Bbhabbb  Boy 

[16  W.  B.,  182 

Eattyaitsb  Dbbia  r.  Gibish  Cbuitdbb  Banebjbb 

[28  W.  B.,  168 

182.  —  Question  of  title, 

— ^In  a  sait  for  rent  against  a  raiyat,  the  defendant 
contended  that  the  plaintiff  had  no  interest  in  the 
tenure  and  bad  never  received  rent  from  him,  but  that 
he  had  paid  rent  to  a  third  party.  Held  that  the  third 
party  might  be  added  as  an  intervenor  in  order  to  try 
the  question  who  was  actually  the  beneficial  owner  of 
the  tenure  and  entitled  to  the  rent.  Badhahonbb  r. 
Bam  Nabain  Dbt  .    22  W.  B,  4.40 


188. 


Benff,  Act  VIII 


of  1869,  9,  31. — In  a  suit  for  rent,  where  an  inter- 
venor on  his  own  account,  who  pleads  a  deposit  in  Court 
made  under  Bengal  Act  VIII  of  1869,  is  made  a 
defendant  by  the  Court,  the  fact  of  his  being  a 
defendant  does  not  give  rise  to  any  equity  as  between 
the  plaintiff  and  the  other  defendants  so  as  to  allow 
them  to' have  the  advantage  of  s.  81,  Bengal  Act  VIII 
of  1 869,  although,  if  the  intervenor  had  been  sued 
jointly  with  the  other  defendants,  they  might  have  had 
the  benefit  of  it.  Gibdhabbb  Lall  Singh  Pasban 
V.  CHtJiTDBB  Pbbbhad  .    21  W.  B.»  277 


184. 


—  Question  of  titles 


— In  a  suit  for  rent,  ^n  intervenor  who  claims  to 
have  acquired  a  share  of  the  property  for  which  the 
rent  is  claimed,  may  be  made  a  defendant  at  the  dis- 
cretion of  the  Court.  If  a  question  of  title  legiti- 
mately arises  between  the  parties  to  a  rent  suit,  the 
Court  is  not  compelled  to  dismiss  the  suit,  but  is 
bound  to  determine  the  question  for  the  purposes  of 
the  suit.    Chowbabbb  Kooeb  v.  Bokhoobeb  Sinoh 

[24  W.  B.,  850 

185. Title  of  third 

party  alleged  hv  defendant — Civil  Procedure  Code 
(Act  X  of  1877),  s.  28,-^  Per  Field  J.— Where 
a  person  sued  for  rent  sets  up  the  title  of  a  third 
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party,  and  alleges  that  he  holds  under  and  pays  rent 
to  him,  such  third  party  ought  not  to  be  made  a  party 
to  the  suit,  so  as  to  convert  a  simple  suit  for  arrears 
of  rent  into  one  for  the  determination  of  the  title  to 
the  property  in  respect  of  which  the  rent  is  claimed. 
Such  a  suit  raises  only  two  issues,  vig. — (1)  Does  the 
relation  of  landlord  and  tenant  exist  between  the 
plaintiff  and  defendant  ?  (2)  Are  the  alleged  arrears 
of  rent  due  and  unpaid  ?  And  these  are  qaestions  in 
which  the  plaintiff  and  defendant  are  alone  concerned, 
and  no  third  party  claiming  a  title  adverse  to  the 
plaintiff  can  properly  be  made  a  party  to  the  trial  of 
these  issues.  S.  28  of  the  Civil  Procedure  Code 
is  not  imperative,  but  allows  a  discretion  to  be  exer- 
cised; and  in  such  a  suit  it  is  better,  both  in  the 
interests  of  Government  and  fop  the  proper  adjudi- 
cation of  the  question  of  title,  that  it  should  be 
tried  by  a  competent  Court  in  a  suit  directly  framed 
and  brought  for  that  purpose.  LopAi  Moiaah  o. 
Eaixt  Dabs  Roy 

[I.  Ii.  B.»  8  Calo.,  288: 10  C.  L.  B.,  581 


186. 


Question  of  title. 


— An  intervenor  in  a  suit  for  rent  has  no  right  to 
be  made  a  defendant,  or  to  introdace  into  the  suit 
an  entirely  new  issue,  e.ff,,  one  concerning  title 
between  himself  and  the  plaintiff;  still  less  is  he 
entitled  singly  to  appeal  against  the  judgment  in  the 

case.      BlBBSBTTB    PAITBBY   v.    JOOBNDBO    ChUNBBX 

Dbb  ....  24'W.B.,261 


187. 


Adding  partiee 


in  rent  suits.— Where  Act  X  of  1859,  s.  77,  was 
no  longer  in  force,  the  effect  of  adding  a  party  under 
Act  VIII  of  1859,  s.  73,  in  a  rent  suit  was  the  same 
as  in  any  other  kind  of  suit.  Whatever  be  the  class 
of  suit,  the  party  added  cannot  raise  an  issue  which 
would  entirely  change  the  nature  and  scope  of  the 
suit ;  the  Court  being  bound  to  limit  its  inquiry  to 
the  issues  necessary  in  order  to  try  the  plaintiff's 
right  to  the  special  relief  sought ; — e.g.*  where  the 
relief  sought  is  the  recovery  of  arrears  of  rent,  the 
intervenor  is  competent  to  raise  all  questions,  whether 
of  title  or  otherwise,  which  bear  upon  the  issue,  u 
the  plaintiff  entitled  to  recover  the  rent  claimed? 
Tillesbvbbb  Eoobb  r.  Abmbdh  Eoobb 

[24  W.  B,  101 


188. 


Suit  for  arrears 


of  rent — Question  of  title. —  In  a  suit  for  arrears  of 
rent,  in  which  an  intervener,  alleging  that  plaintiff 
was  merely  his  benamidar,  was  added  as  a  defendant 
under  the  Code  of  Civil  Procedure,  s.  73, — Seld 
that  it  was  wrong  to  introduce  him  into  the  case,  and 
that  any  issue  as  to  the  alleged  benami  was  foreign  to 
the  suit.  RuaHOO  Nath  Pbbbhad  SiiraH  r.  Btj- 
KATH  Sahoy         ...         24  W.  "R,,  849 


189. 


Questio  n  of 


benami  title, — Plaintiff,  who  derived  title  from  A, 
who  was  the  ostensible  purchaser  of  certain  immove- 
able property  at  an  auction  sale  in  execution  of 
a  decree  against  B,  brought  a  suit  to  recover 
the  rent  of  such  property  from  the  talukhdars.  The 
appellant  was  allowed  to  intervene,  alleging  that  A 
was  the  benamidar  of  a  third  person  from  whom  he 
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himself  had  purchased  the  property.  The  lower 
Court,  however,  refused  to  try  the  question  of  benami 
as  not  beinp:  admissible  in  a  rent  suit.  On  appeal, — 
ffeld  that  the  question  of  benami  was  properly  raised 
in  the  suit,  and  ought  to  have  been  tried.  Ruffhoo 
Nath  Pershad  v.  Byjnaik  Sahoy,  24  W.  22.,  M9, 
dted  and  distinguished.  Ta.bini  Kant  Lahibi  r. 
Ebibhka  Moiri  Chowdbuni      .    6  C.  Ij.  B.,  179 


190. 


Question  of 


title, — In  a  suit  for  rent  in  which  an  inter ve nor  ap- 
peared, the  Munsif  raised  the  question,  who  had  up 
to  that  time  been  in  the  actual  and  honn  fide  receipt 
and  enjoyment  of  rent?  and,  on  decidinc;  this  question 
in  favour  of  the  intervenor,  dismissed  the  suit.  On  ap- 
peal, the  Judge  tried  the  question  of  title.  Held  that 
the  Judge  was  wrong  in  raising  the  question  of  title 
at  all,  and  thus  proceeding  on  a  basis  other  than 
that  on  which,  whether  right  or  wrong,  the  parties 
had  chosen  to  litigate  the  matter,  and  which  the 
-original  Court  had  accepted.  Qumre^ — Is  the  Mun- 
sif's  procedure  in  this  case  the  right  one,  now  that 
Act  X  of  1859,  s.  77,  has  been  repealed,  and  not 
re-enacted  in  the  new  law  ?  Attlttoi:  Monbe  Bbbbb 
V.  BiNO  Nath  Ghosb  24  W.  B.,  421 

See  WooKA  Taba  v.  Bhttbosa  Ram  Dass 

[24  W.  B.,  409 


191. 


Intervenor    ir- 


regularly  added  <%  lower  Court — Civil  Procedure 
Code,  1859,  s,  7B.  --  In  a  suit  for  rent  before  the  Mun- 
sif, the  special  appellant  petitioned  and  was  irregu- 
larly admitted  into  the  suit  as  intervenor,  as  if  the 
suit  were  being  tried  under  Act  X  of  1859  in  a 
Bevenne  Court.  Befendants  having  admitted  their 
liability  to  plaintiff  under  a  kabuliat  set  up  by  the 
latter,  the  suit  was  decreed  in  the  lower  Appellate 
Court.  Held<,  on  special  appeal  by  the  inte)rvenor, 
that  he  was  not  entitled  to  be  treated  as  'a  party 
added  under  s.  78,  Act  VlII  of  1859.  Chundbb 
Kalbb  Ghosb  v,  Shibkath  BimrrAOHABJBB 

[17  W.  B.,  176 

See  OoointB  Chowdhbadt  «.  Ebbaktttoollah 

[17  W.  B.,  219 

Bibbssub  Pakbbt  r.  JooBKDBO  CnriTDEB  Bbb 

[24  W.  B.,  261 

192. N,.  w,  P.  Rent 

Act  (XII  ofl'^lj,  9.  14S--Landh older  and  tenant 
— Suit  for  rent  where  the  right  to  receive  it  i*  die- 
puted — Third  person  who  has  received  rent  made 
party — Jurisdiction  of  Rent  Court  to  pass  decree 
for  rent  aoainst  such  party — Question  of  title,— In 
a  suit  by  a  landholder  for  recovery  of  rent,  the 
defendants  pleaded  that  they  had  paid  the  rent  to  a 
co-sharer  of  the  plaintiff.  The  co-sharer  made  a 
deposition,  in  which  he  alleged  that  he  was  entitled  to 
the  rent  not  only  as  a  co  sharer,  .but  also  as  the 
appointed  agent  of  the  plaintiff.  The  Court  there- 
upon made  him  a  party  to  the  suit  under  s.  148  of  the 
Bent  Act,  and  passed  a  joint  decree  against  him  and 
the  tenants  for  rent.  Held  that  the  Court  was  jus- 
tified in  making  him  a  party  under  s.  148  of  the 
Bent  Act,  but  was  not  competent  to  pass  a  decree 
for  rent  against  him.    A  party,  who  is  brought  in 
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under  s.  148  of  the  Bent  Act,  cannot  be  made 
subject  to  the  decree  for  rent  so  as  to  allow  exe- 
cution to  be  taken  out  against  him,  whether  his 
bond  fide  receipt  and  enjoyment  of  the  rent  is 
proved  or  not.  The  only  person  against  whom 
such  a  decree  can  be  passed  is  the  tenant.  Jdadho 
Prasad  V.  Amhar,  I.  L.  R.,  5  All,,  603,  referred  ta 
Per  Edo^b,  CJ.Semble—ThAt  the  intention  of  the 
Legislature  in  allowing  a  third  person  who  claims 
under  s.  148  of  the  I^t  Act  to  be  made  a  partj 
to  the  suit  may  possibly  have  been  that,  by  bring- 
ing him  in,  he  may  be  bound  by  a  declaration  in 
the  suit  that  he  had,  in  fact,  received  the  rent,  so 
as  to  prevent  him  in  the  civil  suit  from  denying 
the  f%ct  that  he  had  received  it.  In  a  suit  by  a 
landholder  for  recovery  of  rent  in  which  a  third 
person  alleged  to  have  received' such  rent  is  made 
a  party  under  's.  148  of  the  N.-W.  P.  Bent  Act 
(XII  of  1881),  the  question  of  title  to  receive 
the  rent  cannot  be  determined  between  the  plaintiff 
and  such  person,  but  can  only  be  litigated  and 
determined  in  a  subsequent  suit  in  the  Civil  Conrt. 
The  only  question  between  the  plaintiff  and  the 
person  so  made  a  party  which  can  be  determined 
in  the  Bent  Court  under  s.  148  is  the  actual 
receipt  and  enjoyment  of  the  rent.  Gobinb  Bait  v. 
Nabaik  Dab  I.  Ij.  B.,  9  AH.,  894 


193. 


Intervemors     in 


suit  for  registration  of  name  fas  proprietors — Civil 
Procedure  Code,  1S69,  s,  73, — Plaintiffs  having  suc- 
ceeded in  a  suit  for  'tk  foreclosure  of  a  mortgage,  by 
a  conditional  bill  of  sale,  of  a  share  of  two  mousaliSy 
then  sued  for  possession  and  registration  of  namei 
as  proprietors.  Whilst  this  salt  was  pending,  certain 
parties  intervened  and  asked  to  be  made  parties  under 
s.  73,  Code  of  CivU  Procedure,  on  the  ground  that 
plaintiff's  vendors  were  not  entitled  U>  the  fnU 
share  claimed,  as  they  themselves  had  purchased  a 
portion  tht>reof.  Held  that  the  Court  exercised  a 
wise  and  proper  discretion  in  allowing  the  intervenors 
to  be  made  parties,  for  a  decree  in  plaintiffs'  favour, 
though  not  legally  binding  on  them,  would  neverthe- 
less have  caused  then  great  £fficulty  in  all  matters 
of  rent.    Saligbak  Singh  v.  Ghbbkoo  Sittgh 

[16  W.  B.,  19 

194. : Unregistered 

tenants.— 'PtkTtieB  who  have  not  been  registered  in  the 
samindari  serishta  are  not  entitled  to  intervene  and 
question  the  decree  passed  against  the  registered 
tenants.  Amatal  Fati«a  Khabitic  v,  Tabakath 
Chakd 24  W.  B.,  151 


195. 


Appe  al — R  e» 


versal  of  whole  decree  on  appeal  by  one  defendant, 
— D  C  8,  the  zamindar,  brought  a  suit  against  B, 
a  raiyat,  for  recovery  of  arrears  of  rent,  value  below 
filOO. .  B  set  up  in  defence  that  the  rent  was  not 
payable  to  D  C  S^  but  to  iV  C  A,  the  mokuraridar. 
N  C  A,  who  claimed  under  a  *nokurari  title,  and 
alleged  that  he  was  in  the  receipt  of  the  rents 
from  the  raiyat,  was  made  a  party  under  s.  7S* 
ActVIlI  of  1859.  The  Munsif  passed  a  decree  in 
favour  of  the  plaintiff.     On  appeal  by  N   C  A, 
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which  wag  heard  and  decided  by  the  SnbordiDate 
Judge,  on  reference  by  the  District  Jndge,  the  decree 
of  the  first  Court  was  reyersed,  and  the  suit  dis- 
missed. On  appeal  to  the  High  Court, — Seld  that 
the  only  issue  to  be  tried  was  whether  the  relatioQ- 
ship  of  landlord  and  tenant  subsisted  between  DCS 
and  B,  and  that  N  C  A  was  properly  made  a  party 
defendant  to  the  suit.  Dotal  Chand  Sahot  v.  Nabih 
Chahdka  Adbikabi 

[8  B.  Ii.  R^180:  16  W.  IL,  285 

EnirjAL  Saht  v,  Gubu  Baebh  Kobb 

[8  B.  I<.  B.»  184  note :  13  W.  B.»  869 

Kanhte  Bot  v.  Hydbb  Buksh       26  W.  B.»29 

106. Adding  plain* 

iigr—Civil  Procedure  Code  (Act  Xof  IffTTJ,  t.  8J3.— 
In  a  suit  for  rent,  where  the  defendant  alleged  that  a 
person  not  on  the  record  had  a  joint  interest  with  the 
plaintiff  in  the  property  in  respect  of  wl^ch  the  rent 
was  due, — Held,  where  the  plaintiff  disputed  this  and 
-objected  to  such  course  being  taken,  that  it  was  im- 
proper to  add  such  person  as  co-plaintiff,  and  that,  if 
added  at  all,  it  should  be  as  defendant,  in  order  that 
the  issue  between  him  and  the  plaintiff  might  be 
properly  tried.  Googlbe  Saboo  «.  Pbbmlau  Sahoo 

[I.  Ii.  B.»  7  Calo.,  148 

197.  Striking  out 

name  of  intervenor,  Effect  of,  on  record  of  suit. — 
Directly  an  intervenor's  name  has  been  struck  off  on 
the  ground  that  he  has  no  interest  in  the  case,  all  the 
evidence  he  had  put  in  should  be  removed  from  the 
record.    Buoha  Singh  v.  Mabhook  Alt  Bbq 

[15  W.  R,  672 

198.  —      Reversioner  —  Declaratory 

tvit  by  retereioner — Nonjoinder  of  other  rever^ 
sionere. — A  suit  having  been  brought  by  a  Hindu 
reversioner  for  a  declaration  that  an  adoption 
alleged  to  have  been  made  by  the  mother  of  K,  the 
owner  of  the  estate  after  the  estate  had  vested  in  the 
widow  of  f  ,  was  invalid, — Held  that  the  non -joinder 
of  a  revernoner  of  equal  grade  with  the  plaintiflf 
was  no  bar  to  the  suit.  ThatamhaIi  v.  Ybitkata- 
BAMA  .  I.  Ii.  B.,  7  Mad.,  401 

199. 


Suit  to  recover 

property  from  Mindu  widow — Reversioner, — In  a 
suit  to  recover  possession  of  property  held  by  a  widow. 
the  reversioner  was  held  to  have  been  erroneously 
made  a  co-defendant.  Ebisto  Subettb  Dutt  Bot 
r.  EOTLABH  NATH  DlTTT  BoY  .  .     16  W.  B.,  6 


200. 


Right  of  rever* 


sioner  to  sue  for  declaratory  decree, —  A  poUiam 
was  granted  to  a  Hindu  on  service  tenure,  and  the 
last  mnle  holder  died  in  1860  leaving  him  surviving 
a  widow  K,  and  a  daughter  C.  In  1865  the  Gbvem- 
ment  discontinued  the  service,  and  in  lieu  thereof  and 
of  the  reversionary  interest  of  the  Crown  imposed  a 
quit-rent,  and  an  inam  pottah  was  issued  to  K  by 
the  inam  Commissioner  by  which  her  title  to  the 
estate  was  acknowledged  by  the  Government,  and 
the  estate  was  confirmed  to  her  as  her  absolute 
property  subject  to  the  quit-rent.  In  1882  C  and 
lier  minor  son  A  sued  K  and  others  to  whom  K  had 


VARTTEB'-ccntinued, 

1.  PABTIES  TO  ^mT^— continued, 

alienated  portions  of  the  estate  for  a  declaration  that 
they  were  the  reversionary  heirs  of  K,  and  tbat  the 
alienations  made  by  K  were  good  only  during  the 
lifetime  of  K,  The  District  Judge  held  that,  there 
being  no  collusion  between  C  and  the  defendants,  A 
was  not  entitled  to  join  in  the  suit, — Meld  that 
A  was  entitled  to  join  C  as  co-plaintiff.  Nabatana 
V  CHAjraALAMMA    .  I.  Ii.  B.,  10  MacL,  1 


201. 


Sale    in   exBoniAoTL—Suit 


under  s,  246,  Civil  Procedure  Code,  1859,  by  owner 
against  purchcuer  of  property  wrongly  sold  in  exe» 
oution — Executiou'credifor. — In  a  suit  under  the 
latter  portion  of  s.  246  of  the  Civil  Procedure  Code 
brought  by  the  owner  agamst  the  purchaser  of 
property  which  has  wrongfully  been  attached  and 
sold  in  execution  of  a  decree,  the  execution-creditor 
is  properly  made  a  party,  the  object  being  to 
restore  all  parties  to  the  position  which  they  occupied 
previously  to  such  attachment  and  sale.  Bane  ov 
HiNDuaTAN,  China,  and  Japan  v.  Psbmchand 
BAiOHAirD.  Ahmbdbhai  Habibhai  r.  Pbbmohand 
Baiohand  .6  Bom.,  O.  C,  88 


202. 


Bale-proceeds,  Suit  for,  after 


distribution — Suit  by  attaching  creditor  dissatis' 
fled  with  share  of  sale-proceeds  allotted  to  him, — 
Where  an  attaching  creditor,  dissatisfied  with  the 
share  allotted  to  him  on  a  distribution  of  sale-proceeds 
under  Act  VIII  of  1859,  s.  270,  brings  a  suit  against 
the  other  attaching  creditors,  and  claims  to  have 
made  the  first  attachment,  he  is  bound  to  include 
as  defendants  all  who  have  shared  in  the  distribution. 
Bbojokanth  Chuoebbbuttt  r,  Banbb  Madhub 
DiscHiT  28  W.  B.,  484 


208. 


Specific  performance— iSbt/ 


for  specific  performance  of  single  contract, — In  a 
suit  for  the  performance  of  a  single  contract  the 
parties  on  each  side  must  be  marshalled  as  plaintiffs 
and  defendants.  Eazi  Shatia  Bahakan  r.  Mohbb- 
icijNNBSSA  BiBi  alias  Kanit  Bibi    2  C.  W.  N.,  42 

204. Purchaser  from 

partti  to  contract  of  which  specific  performance 
was  claimed, — The  mother  and  guardian  of  a  Hindu 
minor  entered  into  a  contract  for  the  sale  of  his  land. 
The  vendee  sued  the  minor  by  his  mother  and 
guardian  ad  litem  for  specific  performance  of  the 
contract  and  for  possession,  and  joined  as  a  defendant 
a  subsequent  purchaser  from  the  mother  and  guardian. 
Held  that,  as  the  cause  of  action  (the  right  to  obtain 
a  sale-deed  and  possession)  concerned  both  the  defen- 
dants, and  entitled  the  plaintiff  to  relief  against 
both,  the  purchaser  was  rightly  joined  as  a  party. 
Luchamsey  Ookerda  v.  Faxulla  Cassumbhoy, 
J,  L,  R.,  5  Bom.,  177,  distinguished.  Mokund  Lall 
V.  Chotay  Lall,  I,  L.  R,,  10  Calc,  1061,  referred 

to.      EBIBHNASAXI  V,  StTNBABAPP ATTAR 

[L  Ii.  B.,  18  Mad.,  415 

205. '  Suit  for  specific 

performance  of  agreement  to  partition — Civil  Procc 
dure  Code^  s.  JS9.— In  a  suit  for  specific  performance 
of  an  agreement  by  the  members  of  a  joint  family 
for  partition, — Held^  with  reference  to  s.  28  of  the 
Civil  Procedure  Code,  that  the  third  defendant,  a 
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VARTTEB—eofUtnnetL 

1.  PARTIES  TO  SXJITS— continued. 

minor,  was    properly  included  as  a  party  to    the 
■uit^  though  he  was  not  a  party  to  the  arrangement. 

ALAGAFPA  MTTDALIAB  v.  SlYARAHASirKDABA  MlJDA- 

UAB                                    I.  L.  lU,  19  Mad^  211 
206. Vendor  and 


purchaser — Suit  hy  purchaser  against  vendor  for 
specific  performance  of  contract  of  sale — Covenant 
hy  purchaser  to  build  a  temple, — On  the  16th 
November  1898,  the  first  defendant  agreed  to  sell 
a  house  to  the  plaintiff.  The  contract  contained  a 
covenant  on  the  part  of  the  plaintiff  to  build  a 
temple  and  to  secure  an  annuity  to  the  vendor  and 
his  wife.  On  the  2l8t  of  the  same  month  the 
first  defendant  sold  and  conveyed  the  same  house 
to  the  second  defendant  and  put  him  in  possession. 
In  a  suit  brought  by  plaintiff  against  defendants 
Nos.  1  and  2  for  specific  performance  of  the  contract 
of  the  16th  November, — Seld  that  the  second 
defendant  was  a  proper  party  to  the  suit.    Bah- 

OHAITDBA    QaKBSH  PlTBANDHA'RBB   V,  BAMCBAKDSA 

EoNDAJi  .    I.  Ii.  B.,  22  Bom.,  46 

207.  —     Sureties—i^c^  X  of  1869— 

Arrears  of  rent — Benami  lease. — Some  of  the  defen- 
dants had  taken  a  lease  in  the  benami  name  of 
C  P  B,  and  were  in  actual  possession  of,  and  had  paid 
rent  for,  the  lands  demised.  The  other  defendants 
were  sureties  for  C  P  B.  A  suit  was  brought  in 
the  Court  of  the  Deputy  Collector  against  those  who 
were  actually  in  possession  of  the  land,  together  with 
the  sureties,  for  arrears  of  rent.  It  did  not  appear 
from  the  lease  how  far  each  defendant  was  interested 
in  or  entitled  under  it.  Seld  by  both  Judges  that 
the  suit  should  be  dismissed  as  against  the  sureties, 
who  could  not  as  such  be  sued  under  Act  X  of  1859. 

BOT  PSIYAKATH  ChOWDHBY  v.  BePIKBBHABI 
CHtrOKBRBTTTTT 

[2  B.  Ii.  B.,  A.  C„  287 :  U  W.  B.,  120 


208. 


Tenants  in  oommon — Non- 


joinder  of  parties — Civil  Procedure  Code  (Act 
XIV  of  1882J,  s.  31 — Benami  mortgage— Suit  by 
some  of  the  heirs  of  the  r^al  mortgagee — Joinder  of 
causes  of  action, — In  1880  A  and  B  jointly  advanced 
moneys  on  the  security  of  a  usufructuary  mortgage 
which  was  taken  in  the  name  of  B,  In  1884  A  alone 
advanced  moneys  on  the  security  of  usufructuary 
mortgages  which  were  likewise  taken  in  the  name  of  B. 
A  died  leaving  three  sons,  of  whom  the  plaintiffs 
were  two.  The  plaintiffs,  having  become  divided  from 
their  brother,  now  brought  suits  in  1894  against  B 
and  the  mortgagors  for  a  declaration  of  their  rights  to 
the  mortgages  and  for  possession  of  the  documents 
and  for  rent  of  the  land  which  had  been  collected  by 
B,  It  appeared  that  there  had  been  no  denial  of  the 
plaintiffs  rights  before  1889,  that  no  rent  had  been 
collected  for  several  years  before  suit,  the  mortgagors 
who  had  remained  in  possession  as  lessees  after  the 
execution  of  the  mortgages  having  refused  to  attorn 
to  B.  Held  that  the  suits  were  not  bad  for  the  non- 
joinder  of  the  plaintiffs'  brother.  Mahabala  Bhatta 
9.  ErivHANNA  Bhatta    .    L  Ii.  B.,  21  Mad.,  878 


FABTIE8~ooii/tflMM<^. 

1.  PABTIBS  TO  SUU^-^ontinmed, 

performance  of  trust, — ^Where  a  trust  had  been 
created  for  specific  purposes,  viz.,  the  performance  of 
religious  and  other  duties,  and  the  trustee  had  duly 
appointed  another  trustee  in  his  place,  the  latter 
being  entitled  to  hold  the  trust  estate, — STeld  that 
in  a  suit  in  which  all  the  parties  interested  were 
not  before  the  Court,  there  could  be  no  decision  as  to 
the  extent  of  the  trusts  nor  as  to  whether  any 
surplus  profits  of  the  trust  estate  would,  or  would 
not,  after  the  performance  of  the  trusts,  belong 
to  the  trustee  personally.  Bishbit  Chaitd  Basawat 
V.  Nadib  HossBiir  L  L.  B,,  16  dale,  828 

[Ii.  B.,  16  I.  A^  1 


210. 


Suit  for  removal 


of  trustees — Parties — Alienees  q/  trustees.^ln  a 
suit  under  s.  589  of  the  Code  of  Civil  Procedure 
for  the  removal  of  a  trustee,  it  is  not  necessary  to 
make  the  alienees  from  the  trustee  defendant  parties 
to  the  suif.  Bishen  Chand  Basawat  v.  Nadir 
Hossein,  J.  L.  B.,  IS  Calc ,  329  :  X.  JR.,  15  Z.  A.,  1; 
Chintaman  Bajaj'i  Dev  v.  Dhondo  Qanesh  Dev, 
I,  L.  jB.,  t5  Bom.,  612 ;  and  the  Attorney ^Q-ener at  v. 
The  Port  Reeve  of  Avon,  33  L.  J.,  N.  S.  Ch.,  172, 
referred  to.  HusiNi  BsaAH  v,  Collbctob  of  Mosa- 
DABAD  .     I.  Ii.  B.»  20  AIL,  46 


211. 


Trusts    Act 


2oe. 


Trusts,  Suits  relating  to-: 


Suit  as  to  trust  for  specific  purpose — Surplus  after 


(II  of  1882),  s.  56— Suit  by  two   out   of  eleven 
beneficiaries  for   possession   of   trust  property — 
Maintainability    of   suit — Succession  Act    (^  of 
1865 J,  s,  j87i.— Two  daughters  of  a  testator  sued 
defendants  Kos.  1  and  2,  the  testator's   sons  and 
his  administrators  with  the  will  annexed,  and  other 
defendants,  for  a  declaration  that  certain  properties 
devised    by  the  testator  to  be  held  in  trust   and 
the  rents  divided  among  his  eleven  children  were 
trust  properties,  and  to  recover  possession  thereof.     A 
decree  had  been  obtained  against   plaintiff    Ko.  2 
and  her  right,  title,  and  interest  in  the  trust  property 
brought  to  sale.    Defendants  Nos.  1  and  2  had  filed  a 
suit  to  set  aside  the  sale,  but  afterwards  compromised 
it  on  the  terms  that  the  sale  should  be  cancelled 
on  payment  of  a  certain  sum  by  defendant  No.  1,  but 
that,  in  default  of  such  payment,  the  decree  should 
take  effect.    Default  having  been  made,  the  property 
was  sold.      Seld  (by  the  whole   Court)   that  the 
decree  of  the  Court  below  awarding  the  plaintiffs 
possession  of  the  whole  property  on  behalf  of  them- 
selves  and  the  other  beneficiaries  must  be  reversed. 
Per   BODPAM,  J,  -That  the    alienations  made   in 
pursuance  of  the  compromise  entered  into  by  the 
administrators  were  binding  upon  the  plaintiffs,  and 
that  therefore  neither  of  them  hetd  any  cause  of  action. 
Per  0'FabssIiL>  J. — That  under  all  the  circumstances 
the  suit  could  not  be  treated  as  a  suit  to  recover  the 
plaintiffs'  shares  of  the  trust  property.    Por  Svbbae- 
XAKIA  Ayyab,  J.  {dissentienle)— The  fact  that  the 
plaintiffs  had  asked  for  a  larger  relief  than  they 
were  entitled  to  did  not  warrant  the  dismissal  of 
the  suit  altogether ;  and  that  the  suit  fell  within  the 
class  of  cases  in  which  relief  against  a  third  party 
is  such  as  a  Court  of  equity  will  administer,  and 
a  cestui  qui  trust  may  be  entitled  to  sue  the  trustees 
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PABTIBS  —eoniinmed. 

1.  PABTISS  TO  SUTTS-'eoHelwUd. 

and  the  third  party  jointly,  bnt  in  which  he  will 
be  bound  to  confine  hi«  snit  to  that  specific  matter  in 
respect  of  which  alone  the  third  party  is  liable, 
and  not  to  make  it  part  of  a  suit  for  the  dreneral 
administration  of  the  trust ;  and  that  plaintiff  No.  1 
was  not  •precluded  from  recovering  her  eleventh  share. 

PaDICAITABHA  ChBTTIAB  O.  WiLLIAlCS 

[I.  I..  B.,  28  MacL,  289 

212.  Suit  to  set 

•aside  trust  deed — Withdraieal  of  suit  agaiust  trustee 
— Consent  decree  —  Right  of  trustee  to  appear  as  a 
necessary  party  in  application  to  set  aside  connent 
decree, — In  a  suit  to  set  aside,  inter  alidt  certain 
trust  deed,  the  trustee,  who  was  made  a  party, 
did  not  appear.  The  suit  was  afterwards  withdrawn 
-as  aeainst  the  trustee  and  a  consent  decree  obtained, 
which,  amongst  other  things,  declared  the  trust  deed 
to  be  not  binding  on  any  party.  Subsequently  an 
application  was  made  to  set  aside  the  consent  decree, 
-and  notion  of  motion  was  given  to  the  trustee.  She 
appeared  on  the  motion,  but  on  some  of  the  parties 
objecting,  the  lower  Court  refused  to  hear  her. 
Held  that  the  trustee  was  entitled  to  appear  and  be 
lieard  on  the  motion  as  a  necessary  party.  Ni7ni>a 
Lal  Boss  v.  NisTABimtB  Dossi 

[L  Ii.  B.,  27  Calo.,  428 

4  o.  w.  N.,  lee 

2.  SUITS     BY     SOME     OP     A     CLASS    AS 
BEPEBSENTATIVES   OP  CLASS. 


218. 


Suits  on  behalf  of  com- 


munity — Some  suing  for  whole  hody  of  persons — ■ 
Decree,  "Effect  of — Convenience  require*  that  in  suits 
where  there  is  community  of  interest  amongst  a  large 
number  of  persons,  a  few  should  be  allowed  to  repre- 
sent the  whole ;  and  if  the  whole  body  be  represented 
in  the  suit,  then  it  is  proper  that  the  whole  body 
should  be  bound  by  the  decree,  though  some  members 
of  the  body  are  not  parties  named  in.  the  record, 
Venhata  Swami  Nayakhan  v.  Suhha  Rau,  2  Mad,, 
1,  distinguished.  Sbikhanti  Nabayakappa  v.  In- 
DVPUBAii  Kaicalikoau  .        8  Mad.,  228 


214. 


Civil    Procedure    Code, 


1882, 8.  80 — Suit  for  right  to  toorship  in  mosque. 
— S.  30  of  the  Civil  Procedure  Code  applies  only  to 
cases  in  ivhich  many  persons  are  jointly  interested  in 
obtainiog  relief,  and  not  to  a  case  in  which  individual 
right  has  been  violated.  Every  Mahoroedan  who  is 
entitled  to  use  a  mosqoe  for  purposes  of  devotion 
is  entitled  to  sue  any  one  who  interferes  with  his 
exercise  of  that  right.  Zafaryah  Ali  v.  Bakhiatoar 
Singh,  I.  L,  R.,  6  All,,  497,  referred  to.  Jan  Ali 
V.  Ram  Nath  Mundul,  /.  L,  R„  8  Calc,  32,  dissen- 
ted from.    Jawahba  v,  Aebab  Httsain 

[I.  Ii.  B..  7  All.,  178 

See  THAEBS8BY  DBYBAJ  f).  HUBBHUIC  NUBSBT 

|X  li.  B.,  8  Bom.,  482 

215.  Suits  by  indivi" 

duals  for  general  public, — S.  3(>  of  the  Code  of 
C^vU  Procedure  was  not  intended  to  allow  individuals 
to  sue  on  behalf  of  the  general  public,  but  to  enable 

YOU  IT 


/   VABTTES-'eontinued. 

2.  SUITS  BY  SOME  OF  A  CLASS  AS  REPRE- 
SENTATIVES OP  CJjASS— continued, 

some  of  a  class  having  ispecial  interests  to  represent 
the  rest  of  the  class.    Adaksok  v,  ABUMuaAH 

[I.  Ii.  R.,  9  Mad.,  468 

216.    Suit    against 

Malabar  tarwad, — If  it  is  sought  to  make,  a  decree 
in  a  suit  binding  on  a  Malabar  tarwad,  the  procedurd 
laid  down  in  s.  80  of  the  Code  of  Civil  Procedure, 
1877,  should  be  foUowed  if  the  members  are 
numerous.  A  decree  against  a  persqn  who  i happens 
to  be  the  karnavan  of  a  Malabar  tarwi^  is  not  neces- 
sarily binding  on  the  tarwad  in  the  absence  of  fraud. 
Elayaohanidathil  Eombi  Aohbkv.  Eenatuheoba 
Lakshmi  Ajcua  .  I.  Ih  B.,  6  Mad.,  201 


217. 


Suit  by  legatees 


on  behalf  of  themselves  and  other  legatees — Costs 
against  next  friend,— A.  legatee  cannot  sue  on  behalf 
of  himself  and  other  legatees  without  an  order  of  the 
Court  obtained  under  s.  80  of  the  Civil  Procedure 
Code  enabling  him  so  to  sue.  Where  a  legatee,  a 
minor,  sued  in  that  form  by  her  next  friend  without 
such  an  order,  the  next  friend  was  held  liable  for 
costs  on-  his  adducing  no  evidence  to  show  that  the 
suit  was  for  the  benefit  of  the  minor.  Gbbbbbballa 
Dabbb  V,  Chuitdbb  East  Mookbbjbb 

[I.  Ii.  B.,  11  Cala,  218 


218. 


Suit  to  have 


land  declared  wukf, — In  a  suit  to  have  certain  pro- 
perty declared  wukf,  alleging  that  it  was  dedicated  as 
wukf,  and  the  profits  applied  to  lighting  a  mosque 
and  shrine,  the  expenses  of  devotion,  and  the  feeding 
of  wayfarers  and  travellers,  it  appeared  the  plaintiff 
^was  not  alone  interested  in  the  subject-matter  of  the 
suit.  Held,  therefore,  that  she  coald  only  sue  on 
behalf  of  those  interested  after  having  first  obtained 
leave  of  the  Court  and  otherwise  complied  with  the 
provisions  of  s.  80  of  the  Civil  Procedure  Code.  Lnn- 
PTnrNissA  Bibi  v,  Sazibjjs  Bibi 

[I.  Ij.  B,  U  Calo.,  88 


219. 


NoU'joinder  of 


parties— 'Civil  Procedure  Codes  (Act  VIII  of  1869 
and  X  of  1877),  s,  SO— Representatives  of  a  certain 
caste— Chitpavans, — Four  persons  of  the  Chitpavan 
caste  brought  a  suit  in  1876,  alleging  that  they 
and  the  members  of  their  caste,  in  common  with 
certain  other  castes,  possessed  the  exclusive  right 
of  entry  and  worship  in  thf>  sanctuary  of  a  temple, 
and  that  the  defendants,  members  of  the  Palshe  caste, 
not  being  of  the  privile&red  castjes,  infringed  that  ri^ht 
in  i  871  and  thereafter  by  entering  the  sanctuary  and 
performing  worship  therein.  They  prayed  for  a 
declaration  of  their  rieht  and  an  injunction  restrain- 
ing the  defendants  from  interfering  with  it.  Seld 
that  the  pUiiitiffs  could  maintain  the  suit  for  the 
personal  injury  sJleged  to  have  been  suffered  by  them- 
selves by  the  pollution  of  th-^ir  sa'ictaary,  whether 
under  the  Civil  Proceiiure  Code  of  1859  or  that  of 
1877,  s.  30  of  the  latter  being  merely  regulative,  not 
constitutive.  Whether  or  not  it  could  be  contended 
that  they  and  the  defendants  so  represented  their 
respective  castes  that  the  decree  in  this  suit  should 
bind  all  members  of  the  two  castes,  would  be  open  to 
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3.  SUITS  BY  SOME  OF  A  CLASS  AS  EKPRE- 
SENTATIVBS  OF  CLASS— eotainued. 

argnment  in  any  fntnre  case ;  but  it  might  well  be 
consistent  with  preneral  principles  to  hold  that  certain 
jndicial  proceedings  taken  by  or  against  a  select 
number  as  representing  a  large  class  might,  if  furly 
and  honestly  condncted,  bind  or  benefit  the  whole  class. 

AKABDBAY  BbIEAJI  V,  SHAinLAB  BlJI 

[I.  Ii.  B.,  7  Bom.,  828 


220. 


Suit  for  dig' 


mis*al  ofdharmaJcarta — Members  of  District  Com* 
miffee. — In  a  suit  brought  for  the  dismissal  of  a 
dhafmakarta  all  the  members  of  the  District  Com- 
mittee should  join  as  parties.  The  District  Commit- 
tee cannot  divest  themselves  of  their  rights  in  favour 
of  a  few  of  their  number.  Vibasami  Nattdtt  r. 
Abttkaohella  Chbtti        I.  Ii.  B.,  2  Mad.,  200 


221. 


**  Mahom  edan 


Association  " — Swit  Iff  some  members  for  all, — The 
"Majlis  Islama'*  or  "Mahom edan  Association "  of 
Meeiut  instituted  a  suit  in  its  own  name  by  its 
secretary.  Meld  that,  as  such  association  had  not, 
per  se,  any  status  in  law  fo  to  sue,  the  suit  was  not 
maintainable.  Semble — Had  such  Association  em- 
powered one  or  more  of  its  members  to  act  for  it  in 
the  matter  of  the  suit  in  the  manner  provided 
by  8.  80,  Civil  Proc«  dure  Code,  1882,  the  permission 
mentioned  in  that  section  might  have  been  granted. 
Mahoubdan  Associatiob  9.  Bttebbi 

[I.  Ii.  B.,  6  Am  284 


222. 


Malabar     law 


^-Joinder  of  parties — Suit  for  cancellation  of 
deeds — Declaratory  suit — Withdrawal  of  part  of 
elaim^ — A  and  B,  junior  members  of  a  Malabar 
tarwad,  sued  to  cancel  certain  mortgages  executed 
by  their  kamavan  and  senior  anandravan,  on  the 
ground  that  the  secured  .debt  was  not  binding  on  the 
tarwad,  and  to  appoint  ^  to  the  office  of  kamavan. 
The  last  part  of  the  prayer  was  withdrawn.  The 
Itoortgages  were  executed  to"  secure  a  decree-debt,  the 
decree  having  been  psssed  ex'parfe  against  the  late 
kamavan  of  the  tarwad.  Ko  fraud  was  alleged,  but 
the  lower  Courts  found  that  the  kamavan  had  been 
guilty  of  fraud  in  allowing  the  decree  to  be  passed 
ex'parte.  The  plaintiffs  had  not  been  parties  to  the 
decree,  and  the  other  junior  members  of  the  tarwad, 
who  had  been  joined,  were  exempted  from  liability. 
Held  per  curiam. — ^All  the  members  of  the  plaintiffs' 
tarwad  should  have  been  joined  actually  or  construc- 
tively under  s.  80  of  the  Civil  Procedure  Code. 
MoipiK  Etttti  v.  Ebisbvak 

[I.  Ii.  B.,  10  Mad.,  822 

Irregularity 


in  civil  case, — The  plaintiffs  were  fishermen  belong- 
ing to  the  village  of  N.  They  claimed  in  this  suit 
for  themselves  and  the  other  fishermen  of  their 
village  the  exclusive  right  of  fishing  in  the  Negothna 
creek,  between  high  and  low  water  mark,  within 
certain  limits  set  forth  in  the  plaint,  and  under  s.  9 
of  the  Specific  Belief  Act  they  sought  to  recover  pos- 
iession  of  that  right  from  the  defendants,  who.  they 
contended,  had  dispossessed  them  within  six  months 
before  suit.    It  was  contended  by  the  defendants 


VARTIEB— continued, 

2,  SUITS  BY  SOME  OF  A  CLASS  AS  RBPBK* 
SENTATIVES  OF  CLASS— continmed. 

that  the  plaintiffs,  who  claimed  on  behalf  of  otber 
fishermen  of  the  village,  should  have  proceeded  under 
B.  80  of  the  Civil  Procedure  Code  (Act  XFV  of  1882). 
Seld  that  the  objection  was  a  good  one;  but, 
inasmuch  as  it  was  still  open  to  the  defendants  to 
establish  their  right  by  a  regular  suit,  the  irregularity 
in  the  present  suit  was  not  such  as  to  call  for  the 
exercise  of  the  powers  of  the  High  Conrt  under 
s.  632  of  the  Civil  Procedure  Code.  Bhitwdai 
Pakda  V,  Pandol  Pob  Pathj 

[L  I«.  B.,  12  Bom.,  221 


224. 


—    JS.epresentaiion 


of   numerous    plaintiff)} — Advertisement — Commm^ 
nitff  of  interest — Decree  for  management  of  a  Hindu 
temple — Application  for  execution   bv  person    in* 
t  crested. — In  a  suit  by  certain  Tengalai  Brahmans- 
for  declarations  as  to  the  mode  of  electing  dharma- 
kartas  of  a  certain  pagoda,  etc.,  an  ordfer  Mras  made 
for  a  proclamation  inviting  "all  persons  interested 
to  come  in  and  be  made  parties,  or  see  that  others  bv 
.whom  they  are  content  to  be  represented  are  made 
parties,"  and    a    decree    was  passed  comprising    a 
scheme  to  be  carried  ont  for  such  election,  etc.     A 
person  not  on  the  record  and  not  a  member  of  the 
Tengalai  community,  but  claiming   certain  rights 
under  the  decree,  now  applied  to  compel  the  observ- 
ance of  the  scheme.      Held  that  the  above  order  did 
not  invest  the  suit  with  a  representative  character, 
and  the  applicant  had  no  right  to  apply.    RA'java  r. 
Bajabatitam  I.  Ii.  B.,  14  Mad.,  5T 


225. 


—   Suit  to  remove 


trustee  of  Mahomedan  endotomeni.^Uhe  right  of 
worship  of  each  worshipper  in  a  Mahomedan  mosqne 
or  religious  endowment  is  an  independent  right 
wholly  irrespective  of  the  right  of  the  other  worship- 
pers, and  therefore  non-compliance  by  a  worshipper 
with  the  provisions  of  s.  30  of  the  Code  of  Civil  Pro- 
cedure does  not  affect  a  suit  for  the  removal  of  a 
trustee  of  a  Mahomedan  endowment.  Jan  Ali  v. 
Bam  Nath  Mundul,  1,  L,  B.,  8  Calc,  82;  Jawahra 
V.  AHar  Hussain,  I,  L,  B„  7 Ml,y  178 ;  Lutifunnisa 
Bibi  V.  Natirun  Bibi,  L  L,  B.,  11  Calc,  33 ;  and 
2jafaryab  Ali  v.  BaJehtawar  Singh,  J,  L.  B„  5 
AIL,  497,  referred  to.  Mohiuddin  v.  Satiduddiit 
alias  Nawab  Mbak    .        I.  L.  B,  20  Cale.,  810 

See  Kamabajtj  «.  Abanali  Shbbiff 

\JL1L.  B.,  28  Mad.,  99 


226. 


—   Joint   suit   hf- 


persons  who  hare  a  common  cause  of  action — De* 
claratory  decree— Denial  of  right— Perpetual  ♦«- 
junction- Specific  Belief  Act  (I  of  1877:),  w.  42 
and  54.— The  plaintiffs  were  the  hereditary  gors  or 
priests,  residing  at  Bakor,  who  oi*dinarily  conducted 
their  yajmans  or  patrons  to  the  temple  of  Shri 
Banchhod  Baiji,  performed  worship  there  on  their 
behalf,  and  received  remuneration  for  their  services. 
The  defendants  were  the  shevaks  or  ministers  of  the 
idol ;  it  was  their  duty  to  remain  in  constant  atten- 
dance on  the  idol,  perform  the  daily  services  at  the 
temple,  collect  the  offerings,  and  apply  the  same 
to  the  purposes  of  the  foundation.     On  12th  October 
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1883  the  Bhermks  luued  rnlet  prohibiting  people  from 
entering  the  Kij  Manctir  and  Saja  Mandir,  which 
were  particularly  sacred  chambers  in  the  temple, 
except  in  payment  of  certain  fees.  Every  visitor 
was  reqnired  to  purchase  a  ticket  of  admission  to  the 
interior  parts  of  the  temple.  The  plaintiifs  there- 
upon sued  for  a  declaration  of  their  right  of  free 
•ccesstotheKij  Mandir  and  Saja.  Mandir  at  all  times 
and  on  all  occasions  when  the  temple  was  open  for 
pnrposes  of  public  worship.  They  alleged  that  the 
new  rules  framed  by  the .  shevaks  constituted  an 
infringement  of  their  immemorial  rights  of  going 
into  the  said  mandirs  without  any  let  or  hindrance,  of 
worshipping  the  idol  there  for  themselves  and  their 
patrons,  and  of  receiving  whatever  their  patrons 
gave  them.  They  therefore  sought  for  a  perpetual 
injunction  restraining  the  shevaks  from  interfering 
with  their  rights.  The  plaintiifs  were  208  in  number. 
Thirteen  of  them  obtained  leave  to  brin^  the  suit 
on  behalf  of  themselves  and  the  rest  under  s.  8'^  of 
.  the  Code  of  Civil  ?rocedure  (Act  XIV  of  1882).' 
The  defendants  contended  Unter  aluf)  that  the 
plaintiffs  had  each  a  separate  cause  of  action ;  that 
they  had  no  right  to  sue  jointly  ;  that  they  were  not 
entitled  to  a  declaratory  decree  under  s.  42  of  the 
Specific  Belief  Act ;  and  that  the  plaintiffs,  never 
having  been  obstructed  in  the  exercise  of  their 
rights,  had  no  cause  of  action.  Seld  that  the  suit 
was  riphtljr  constituted  under  a  80  of  the  Code  of 
Civil  Procedure.  The  rules  made  by  the  shevaks 
in  1883  Interfered  with  the  immemorial  rights  of  the 
gors,  and  gave  a  common  cause  of  action  to  all  the 
plaintiffs.  They  were  therefore  entitled  to  sue 
jointly.  Hefd  also  that  the  plaintiffs  were  entitled 
to  a  declaratory  decree  under  s.  42  of  the  Specific 
Belief  Act  (I  of  1877),  as  their  title  to  free  access 
with  their  patrons  to  the  sacred  shrines  and  to 
receive  presents  from  their  patrons  unfettered  by  the 
rules  of  1883  was  denied  by  those  rales.  Held  also 
that  the  plaintiffs  were  entitled  to  further  relief  by 
way  of  perpetual  injunction  under  s.  54  of  1877,  as 
the  defendants  had  threatened  to  invade  their  enjoy- 
ment of  property,  and  the  invasion  was  such  that 
pecuniary  compensation  would  not  afford  adequate 
relief,  ffeld  also  that  the  shevaks  had  no  authority 
to  issue  the  rules  of  the  12th  October  1888,  or  to 
levy  fees  from  worshippers  in  respect  of  any  public 
religious  services  held  in  the  temple.  Kaubas 
JxTSAX  V.  Gob  Pasjasam  Hibji 

[I.  Ii.  Bw,  16  Bom.,  308 


227. 


Suit  to  remove 


a  mohunt — **  Numeroiu  parHee** — The  "  numerous 
parties"  mentioned  in  s.  30  of  the  Code  of  Civil 
Procedure  mean  parties  capable  of  being  ascertained. 
Two  plaintiffs  instituted  a  suit,  on  behalf  of  them- 
selves and  42  other  persons  named  in  a  schedule  to 
the  plaint,  agiunst  a  mohunt  of  an  akhra  to  have 
certain  alienations  of  property  belonging  to  the  idol 
■et  aside,  and  the  mohunt  removed  on  the  ground  that 
he  was  wasting  the  idol's  property  and  setting  up  an 
adverse  title  to  it,  and  to  have  another  mohunt  and 
trnitee  of  the  property  appointed  in  his  place.      1^ 

VOL.  IT 


VASiTTEB'-eoniinued, 

2.  SUITS  BT  SOME  OF  A  CLASS  AS  BEPBE- 
SENTATIVES  OF  CLk^—contintiMd. 

plaintiffs  alleged  that  they  and  the  42  others  named 
in  the  schedule  were  in  the  habit  of  worshipping  the 
idol  or  of  contributing  to  the  worship  and  expenses  of 
it,  but  it  was  clearly  established  by  the  evidence  that 
any  Hindu  who  chose  was  at  liberty  to  give  puja  or 
render  service  and  worship,  and  that  others  than  the 
plaintiffs  and  the  42  persons  named  in  fact  did  sq, 
and  that  the  plaintiffs  and  the  persons  named  wer« 
therefore  not  the  only  persons  interested  in  the  suit. 
The  plaintiffs  applied  for  and  obtained  leave  to  insti- 
tute, the  suit  under  the  provisions  of  s.  30  of  the 
Code.  A  decree  having  been  made  in  their  favour, 
on  appeal— jETtf/cf  that  the  suit  was  not  one  to 
which  the  provisions  of  s.  SO  were  applicable,  as 
the  persons  interested  therein,  not  being  the  whole 
Hindu  community,  were  incapable  of  ascertainment. 
Sajedub  Baja  V,  Baidyavath  D^ 

[I.  Ii.  B.,  20  Cala,  887 


228. 


Burial  ground 


— Land  belonging  in  common  to  all  the  Mahomedan 
inhabitants  of  a  village — Encroachment  by  some  of 
the  Mahomedane — Right  of  suit  of  eome  membere 
of  a  community ' — Where  certain  Mahoinedans  of  a 
village  brought  a  suit  against  other  Mahomedans  of 
the  same  village  for  the  removal  of  a  wall  built  by 
the  defendants  upon  land  which  was  found  to  belong 
in  common  tp  all  the  Mahomedan  inhabitants  of  the 
village  for  the  purpose  of  a  burial  ground,  the  Judge, 
in  appeal,  dismissed  the  suit  on  the  grounds  that  all 
the  Mahomedans  were  not  joined  as  parties  to  the  suit, 
and  that  the  plaintiffs  had  not  obtained  the  permission 
of  the  first  Court  to  file  the  suit  under  s.  80  of  the 
Civil  I'rocedure  Code  (Act  XIV  of  1882).  On 
second  appeal, — Meld,  reversing  the  decree,  that 
s.  :^0  of  the  Civil  Procedure  Code  was  not  applicable 
to  the  suit,  which  must  be  regarded  as  one  in  which 
the  plaintiffs  claimed  to  restrain  the  defendants  from 
violating  the  common  interest  they  all  had  in  the 
land.    Takttdik  v.  Pandit  2.  Ij.  B.,  18  Bom.,  699 


229. 


Suit   by  eome 


of  the  tenant*  on  an  estate  on  behalf  of  all  the 
tenants  to  enforce  rights  against  purchaser, — S.  30 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882) 
authorises  some  of  the  raiyats  of  a  village  to  sue  the 
proprietor  of  it  for  themselves,  and  the  other  raiyats 
for  a  declaration  of  their  general  rights,  and  for  an 
injunction  restraining  the  proprietor  from  interfering 
with  their  enjoyment  of  those  rights.  Phillips  v. 
Hudson,  L,  J2.,  2  Ch„24^;  Smith  v  Earl  Brown- 
law,  L.B.,9  JEq„  S41  ;  and  The  Mayor  of  York  v. 
Filkington,  1  Atk.,  282,  followed.  Hallows  v. 
Fernie,  L.  B.,  8  Ch„  467,  referred  to  and  distin- 
guished. Amedbhoy  Habibbhoy  v.  Balerishita 
MuKVHD  .  I.  Ii.  B.,  19  Bom.,  891 

280.  Persons  havina 

the  St' me  inters tt  in  one  cause — Civil  Procedvre 
Code  {1882),  ss.  26  and  SO,— In  a  suit  for  the  removal 
of  masonry  structures  raised  by  one  member  of  a  com- 
munity of  Hindu  priests  upon  a  certain  platform,  on 
which  every  member  of  the  community  hi^  individual 
right  to  perform  religions  rite*,  praying  also  for  a 
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declaration  and  injunction  in  connection  with  sach  re- 
moval,the  plaintiffs  were  seven  persons  claiming  relief 
as  the  panch  or  committee  representing  the  whole 
community,  and  also  in  their  individual  capacity. 
It  was  found  by  the  Court  that  the  plaintiffs  did  not 
constitute  the  panch,  and  that  they  did  not  in  that 
character  represent  the  community.  Seld  that  s.26 
of  the  Civil  Procedure  Code  (1882)  was  only  an  en- 
abling section,  it  allowed  the  plaintiffs  to  bring  a  joint 
action,  and  should  not  be  read  as  though  all  persons 
of  the  community  must  be  joined  as  plaintiffs.  Held 
also  that  s.  30  of  the  Code  is  an  enabling  section,  and  did 
not  debar  the  plaintiffs  from  suing  in  their  own  right 
in  this  case.  Baiju  Lal  Pabbatijl  o.  Bulak  Lal 
Pathite      .  .     I.  Ii.  Bw,  24  Calo.,  a86 


281. 


Misapplieation 


of  fund  by  munioipality — Right  of  taX'-pajfer  to  9ue 
to  reitrain  municipalitv  from  such  mitapplioation 
-^Specific  Relief  Act  (I  of  1877),  e.  Sd,  cl.  fkJ.—A 
tnit  will  lie  at  the  instance  of  individual  tax-payers 
for  an  injunction  restraining  a  municipality  from 
misapplying  its  funds.  Vahak  Tattaji  v,  Muki- 
OIFALITY  OT  SHOLAFirB     .  I.  Ij.  B.,  22  Boixi.,  646 


282, 


Religion*   en- 


dowment.  Suit  relating  to — Suit  by  worehippert — 
Leave  to  eue — Non^'oinder  of  Advocate  General — 
Maintainabilitff  of  $uit,—Yoxa  worsbippers  at  a 
temple,  who  were  also  entitled  to  vote  at  the  'election 
of  dharmakartas,  filed  a  suit  for  a  declaration  that 
the  election  of  certain  persons  to  that  office  was  void. 
Notice  had  not  been  given  to  the  other  worshippers, 
nor  had  leave  of  the  Court  been  obtained  prior  to  the 
institution  of  the  suit.  Reld  that  the  suit  was 
miuntainable  notwithstanding  that  the  Advocate- 
General  had  not  been  jmned  as  a  party  $  that  s.  30  (of 
the  Code  of  Civil  Procedure  being  permissive  and  not 
prohibitive  and  dealing  with  procedure  only,  and  not 
affecting  substantive  rights,  the  omission  to  state  in 
the  plaint  that  the  suit  was  instituted  on  behalf  of  other 
worshippers  having  similar  rights  to  sue  as  the  plain- 
tifb  was  not  fatal  to  the  maintainability  of  the  suit ; 
that  the  Court  was  competent,  with  a  view  of  adjudi- 
cating completely  and  definitively  on  the  matter  in 
dispute,  to  require  an  amendment  of  the  plaint,  and 
that  the  suit  need  not  necessarily  be  dismissed ;  that 
the  omission  to  apply  for  leave  under  s.  80  of  the 
Code  of  Civil  Procedure  is  not  in  Itself  ground  for 
dismissing  a  suit,  but,  on  objection  being  taken,  the 
suit  should  not  be  allowed  to  proceed  except  on  the 
terms  of  the  plaint  being  amended  and  the  requisite 
leave  being  obtained ;  and  that  the  granting  of  leave 
under  s.  80  is  not  a  condition  precedent,  and  may 
take  place  after  the  institution  of  the  suit.  Jan  Alt 
y.  Ram  Nath  Mundul,  L  L,  R.,  8  Calo,,  82,  and 
Thaokereey  Dewaraj  v.  Hurbhum  Nurseg,  I.  L.  R„ 
6  Bom.,  432,  considered.  Sbinivaba  Chabiab  o. 
BAaHAVA  Chabiab  I.  K  Bw,  28  Mad.,  28 


288. 


Xtfao0  mutt  be 


granted  before  tuit» — In  cases  where  leave  under  s.  SO 
of  the  Civil  Pro<^ure  Cole  is  necessary,  such  leave 
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must  be  obtained  before  the  suit  b  brought*  and  can- 
not be  given  subsequently.  Habadhonb  Da.b8  «. 
Bakdoyal  Rai     .    I.  Ij.  B.,  21  Calc,  181  note 

KlTTAVVHD  Gh03B  v.  MOHBHDBO  EbIBTO  OhOBB 

[L  li.  IL,  21  Cala,  181  note 


284. 


Suit  by 


0U9  plaintiff* — Leave  to  institute  suit — Hi^ht  of 
tuit.S,  30  of  the  Civil  Procedure  Code  does  not 
require  an  "  express  "  permission  to  be  recorded  by 
the  Court,  but  if  such  permission  can  be  well  gathered 
from  the  proceedings  of  the  Court  in  which  the  suit 
was  instituted,  an  Appellate  Court  may  (where  an  ob- 
jection that  no  permission  was  given  is  taken  on 
appeal)  infer  from  such  proceedings  that  permiaaion 
was  really  granted.  The  dictum  of  Stuabt,  C.7.,  in 
JSira  Lal  v.  Bhairon,  I.  L,  R„  5  All.,  602,  dissen- 
ted from.  DHxriTPUT  Singh  v.  Pabbsk  Nath 
SiKGH  .  I.  IJ.B.,  21  CaIo.p  180 


286. 


Leave  to  imsti* 


tute  Muit  when  to  be  given.  —In  a  suit  brought  under 
s.  30  of  the  Civil  Procedure  Code,  the  permission  of 
the  Court  required  by  that  section  may  be  given^  sub- 
sequently to  the  filing  of  the  suit.  Febnakpez  «. 
BoD&iG-UBB  I.  li.  B.,  21  Bom.,  784 


286. 


Numerous  per* 


eons  interested  »imilarly  in  the  result  of  a  euii — 
Permission  given  to  some  to  sue  on  behalf  of  all — 
Permission  granted  of  the  filing  of  suit  bg  eome 
only, — Seld  that  the  permission  required  by  s.  80 
of  the  Code  of  Civil  Procedure  may  be  granted  after 
the  filing  of  a  suit  by  some  only  of  the  persons  inter- 
ested therein.  Fernandez  v.  Rodrigues,  I.  L.  5.,  21 
Bom.,  784,  followed.    Balbbo  Bhabthi  v.  Bib  Gib 

[L  Ii.  B.,  22  AIL,  269 
« 
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287. 


(a)  Gbkbbally. 


DiBoretion  of  Court— CtW 


Procedure  Code,  1859,  s.  7S.— S.  73,  Act  VIII  of  1859, 
was  permissive,  not  imperative.  Discretion  is  vested 
in  a  Court  to  make  persons  not  before  it  parties  to  a 

suit.       POBAK  MUNDITL    Mo£LAH    v.    ShAH    ChAITD 

Ghobb 1  W.  B,  228 

GYABAU  SBAL  «.  IBSITB  ChUKDEB  CHlTCKBBBrTTT 

[2  W.  B.,  158 

288. Power  of  Court— Suit  for 

share  of  estate  of  deeeasei — Power  to  change  to 
one  for  administration. — Where  one  son  of  a  deceased 
party  sued  in  the  Becorder's  Court  another  son,  who 
had  obtained  a  certificate  under  Act  XXYII  of  1860, 
for  his  share  of  the  deceased's  estate,  it  was  held  that 
the  Becorder  had  no  power  to  transform  the  suit  into 
a  general  administration  suit.  The  Court  may,  under 
s.  73,  Act  YIII  of  1859,  order  all  necessary  parties 
who  claim  a  share  in  the  subject-matter  of  the  si^t  to 
be  made  parties.      On  Ling  Tbx  v.  Aweinitbb 

ao  W.  B.,  86 
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289.  —  -  Ground  for  adding  party 
^Likelihood  of  being  affected  by  remit  of  euit, — 
A  person  cannot  be  made  a  party  to  a  suit  nnlesB  he 
!•  likely  to  be  affected  by  thereBtdtof  the  snit.    Jot 

GOBIKD  DOBB  V,  GOITBBBPBOSHAD  ShAHA 

[7  W.  IL,  201 


240. 


Likelihood  of 


being  affected  by  result  of  euit — Civil  Procedure 
Code,  1859,  g,  73,  Conttruotion  of, — The  words  in 
••  73  of  Act  VIII  of  1859,  **  who  may  be  likely  to 
be  affected  by  the  result/'  construed  to  mean  "  likely 
to  be  affected,  if  added  as  parties."  Nga  Tha  Ya 
V,  HiKhanMhaw 

[6  B.  Ii.  B.,  871 :  13  W.  B.,  448 


24L 


Likelihood  of 


heiny  affected  by  result  of  suit — Interest  in  suit — 
Civil  Procedure  Code,  1859,  s.  7S.— Under  s.  73, 
Act  yill  of  1859,  a  person  was  not  liable  to  be  added 
as  a  parfcy  to  the  suit,  although  he  might  be  "  likely 
to  be  affected  by  the  result,"  unless  he  was  also  en- 
titled to,  or  claimed  some  interest  in,  the  subject- 
matter  of  the  suit.  £0BaLSB  v,  Pbosoiiko  Coomab 
Chattebjeb   .  .    I.  li.  B.,  2  Calc,  472 


242. 


Community  of 


interest  with  plaintiff  or  defendant — Civil  Proce* 
dure  Code,  1877,  ss.  28,  29,  32.— Held,  reading 
88.  28,  29,  and  32  of  Act  X  of  1877  together,  that, 
where  an  application  is  made  under  s.  82  for  the  addi- 
tion of  a  person,  whether  as  plaintiff  or  defendant, 
such  person  should,  as  a  genenJ  rule,  be  added  only 
where  there  are  questions  directly  arising  out  of  and 
incidental  to  the  original  cause  of  action,  in  which 
such  person  has  identity  or  community  of  interest  with 
the  original  plaintiff  or  defendant.  Two  suits  against 
K  for  possession  of  the  property  ef  B,  deceased,  were 
instituted  in  the  Court  of  a  Subordinate  Judge  by 
parties  claiming  adversely  to  one  another  as  heirs 
to  B,^  The  Subordinate  Judge,  on  the  application  of 
the  plaintiffs  in  these  suits,  under  s.  32,  Act  X  of 
1877,  added  the  plaintiffs  in  the  first  suit  as  defen- 
dants in  the  second,  and  the  plaintiffs  in  the  second 
suit  as  defendant  in  the  first.  Reld,  on  appeal  by 
the  defendant  K  from  the  orders  of  the  Subordinate 
Judge,  applying  the  rule  stated  above,  that  such 
additions  of  parties,  not  bdng  necessary  to  enable  the 
Subordinate  Judge  "effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in 
the  suits,"  were  not  proper.  The  principles  on  which 
8.  78  of  Act  VIII  of  1859  should  be  interpreted 
enunciated  by  Sib  Babkbs  Fbacoce  in  Jotf  Oobind 
J>ossv,  Qouree  Proshad  Shaha,  7  W.  B.,202i  Baja 
Bam  Tewari  v.  Luchman  Prasad,  B»  L,  B.,  Sup. 
Vol,,  73/  :  8  W,  B,,  15;  and  Ahmed  Hosxein  v. 
Khadija,  3  B.  L,  B.,  A,  C„  28  :  10  W.  B„  369  ;  and 
the  remarks  of  Pontibbz,  J.,  in  Mahomed  Badsha 
V.  Nicol,  I.  L.  B„4  Calc,  355,  followed  and  applied. 
KaBaini  Etjab  o.  DuBJAir  Euab.  NABAnri  Kuab 
V,  FiABEY  Lal  .  .    I.  Ii.  B.,  2  AH.,  788 


248. 


Civil  Procedure 


Code,  1877,  s.  32,— The  object  of  s.  32  of  the  Code 
of  Civil  Procedure,  which  enables  a  Court  to  add 
parties  whose  nrMAnce  before  the  Court  may  be 
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8.  ADDING  PARTIES  TO  SVlTS^-continued. 

necessary  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  suit,  is  to  enable  the  Court  to  try  and 
determine,  once  for  all,  material  questions  common 
to  the  parties  and  to  third  parties,  and  not  merely 
questions  between  the  parties  to  the  suit.    Vydiana- 

DAYYAN  V,  SlTABAMAYYAir    .    I.  Xu  B.»  6  McuL,  62 

244. Application  to  be  added 

as  a  party— CtwV  Procedure  Code,  1882,  s,  32,^ 
S.  82  does  not  contemplate  any  application  to  the  Court 
by  the  person  proposed  to  be  added.  Mohindbo- 
BHOOSVN  Biswas  v,  SHosHEBBHOosnv  Biswas 

[L  Ii.  B.»  6  Gala,  882 

246. -p Ciffil  Procedure 

Code,  s,  32-^PotDer  of  Court  to  add  party, — A 
Court  may,  in  the  exercise  of  its  discretion  under 
8.  32  of  the  Civil  Procedure  Code,  add  a  party  to  a 
suit  upon  his  own  application.  Babbaba  EHAinrM 
V.  NooBJBHAK  BEaVM  aliae  Dalhc  Shahiba 

[I.  Ij.  B.,  18  Calc,  80 

246. Power  to   add  x>artie8 — 

Adding  parties  after  reference  to  Commissioner  to 
take  accounts, — After  a  decree  has  been  made  whereby 
a  suit  has  been  referred  to  the  Commissioner's 
office  to  have  accounts  taken  and  property  sold,  the 
Court  has  still  power  (if  it  should  be  found  neces- 
sary) to  add  as  fresh  parties  to  the  suit  persons  who 
are  interested  in  its  subject-matter  and  are  likely  to 
be  affected  by  its  results.  Yaeatohakd  Laehmi- 
CHAin>  V,  Adtocatb-Genbba£   8  Bom.,  O.  C,  86 

247. Civil  Procedure 

Code,  ss,  30,  32 — Party  added  after  decree, — A 
Silbordinate  Judge  having  permitted  the  junior  widow 
of  a  Hindu  to  be  made  a  party  to  the  proceedings  in 
execution  of  a  decree  obtained  by  the  senior  widow 
against  a  debtor  of  their  deceased  husband,  the  High 
Court  declined  to  interfere  under  s.  622  of  the  Code 
of  Civil  Procedure.  Queer e— Whether  s.  32  of 
the  Code  of  Civil  Procedure  does  not  give  a  Court  a 
discretionary  power  to  add  parties  after  adjudication 
of  the  question  raised  in  the  suit.  Likoammal  v, 
Chuvia  Veneatahmal    .   I.  li.  B.9  6  Mad..  227 

248.  ■ Party  added  in 

appeal — Civil  Procedure  Code,  s',  32 — Party  added 
in  appeal  who  toae  not  a  party  to  the  suit  nor  a 
representatir e  of  such  a  parly — Bemand, — When 
a  Court  hearing  an  appeal  is  of  opinion  that  a  person 
not  a  party  to  the  suit  and  not  entitled  to  be  brought 
on  the  record  in  a  representative  capacity  should  be 
a  party  to  the  record,  its  proper  course  is  to  remand 
the  case  to  the  Court  of  first  instance,  and  to  direct 
that  Court  to  bring  on  the  particular  person  as  a 
defendant,  or  as  a  plaintiff  if  he  consents,  give  him 
time  to  file  his  statement  and  opportunity  to  produce 
his  evidence,  and  try  the  issues  raised  between  him 
and  the  opposite  side.    Mihin  Lal  r.  Intiaz  Ali 

[I.  la,  B.,  18  AIL,  882 

{b)  POWEB  OF  BEYEirini  COTTBTS  TO  ADD  PaBTIES. 


249. 


Civil  Procedure 


Code,  1877,  s,  32— Act  XVIIl  of  1873  (N,'W,  P 
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Rent  Act), — B  and  ITy  the  mortgas^ees  of  a  mehal, 
(granted  the  mortgagors  a  lease  of  the  mehal,  the 
mortgagors  agreeing  to  pay  ''the  mortgagees"  a 
certain  rent  half-yearly  "on  account  of  the  right 
they  held  in  equal  shares,"  and  that,  on  defanlt 
of  payment  of  such  rent,  "  the  mortgagees  "  should 
be  entitled  to  sue  for  payment.  The  mortgagors 
having  made  default  in  payment  of  the  rent,  and 
N  refusing  to  join  in  a  suit  against  the  mortgagors 
to  enforce  payment,  B  sued  them  alone  for  a  moiety 
of  the  rent  due.  The  Revenue  Court  of  first  instance 
held,  with  reference  to  s.  106  of  Act  XVIII  of 
1878,  that  B  could  not  sue  separately.  Held  by  the 
High  Court  that  the  order  of  the  Revenue  Court  of 
first  appeal  directing,  inter  nlid,  that  #ie  Conri  of 
first  instance  should  re- try  the  suit  after  making  N 
a  defendant  in  the  suit,  was  not  illegal,  notwithstand- 
ing that  the  provisions  of  s.  32  of  Act  X  of  1877 
were  not  made  applicable  to  the  procedure  of  the 
Revenue  Court  by  Act  XVIII  of  1873.  Shib  Gopal 
o.  Ba£dso  Sahai      .         .    I.  Ii.  B.,  2  All.,  264 


250. 


(c)   PLATNTrPPB. 

Time  for  adding  plaintiff 


— Civil  Procedure  Code,  1877,  t.  27,  Exereise  of 
power  under, — Per  Powtifex,  J. — ^The  power  given 
by  8.  27  of  the  Code,  of  substituting  or  adding  a 
plaintiff,  ought  to  be  exercised  before  the  first  hear- 
ing of  ihe  case.  CntrNDBA  Coomar  Roy  v,  Gocool 
Chundbb  Bhttttaohabjbb  I.  L.  B.,  6  Calc,  870 

25L Bight  of  plaintiff  barred  by 

limitation— Ctm7  Procedure  Code,  J859,  s.  73.— 
No  persoji  ought,  under  s.  73,  to  be  tkdded  as  a  plain- 
tiff whose  right  of  action  is  barred  by  the  law  of 
limitation.  Eishbk  Laxl-  Chowdhby  r.  Chundbb 
CooHAB  Roy  .    W.  B.,  1864,  162 

GoPAL  Eashi  9.  Rahabai  Saheb  Pattbbdhan 

[12  Bom.,  17 

262. — Civil  Procedure 

Code,  ss,  27  and  82  —Limitation — Institution  of 
suits — Change  of  parties, — The  change  of  parties  as 
plaintiffs,  in  conformity  with  the  provisions  of  s.  27 
of  the  Code,  does .  not  give  rise  to  such  a  question 
of  limitation  as  arises  upon  the  addition  of  a  new 
person  as  a  defendant  under  s.  82.  Subodivi  Dbbi 
V,  Ganoda  Kant  Roy  .    I.  L.  B.,  14  Calc,  400 

263.  Joinder    when 

too  late — Rejection  of  plaint — Joint  cause  of  ac- 
tion— Limitation  Act  (XV of  1877),  S.22.—A,  who 
with  his  three  brothers  composed  a  joint  Hindu 
family,  brought  a  suit  in  his  own  sole  name  to  re- 
cover a  joint  debt.  When  the  objection  was  taken  to 
the  form  of  the  suit  on  the  ground  of  the  non- 
joinder of  A*u  three  brothers,  it  was  too  late  to  add 
them  as  co-plaintiffs  by  reason  of  s.  22  of  the 
Limitation  Act  (XV  of  1877),  a  suit  on  the  debt 
being  by  that  time  time-barred.  The  three  brothers 
at  the  hearing  expressed  their  willingness  that  A 
should  sue  alone.  Held  ^that  such  assent  did  not 
obviate  the  necessity  of'  joining  all  the  proper 
parties  as  co-plaintiffs,  and  that  the  suit  therefore,  as 


VARTIEB'-continued. 
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framed,  would 'not  lie.  Held  further  that  A  wonld 
have  been  in  no  better  position  bad  he  joined  his 
three  brothers  as  co-plaintiffs  after  the  suit  was,  as 
regards  them,  time-bftrred  ;  since  such  a  suit  wonld 
have  been  virtually  a  suit  by  himself  alone  and  there- 
fore bad.  Bofidonath  Bag  v.  Ch^sh  Chunder  JSLoy* 
/.  X.  R„  8  Calc,  2S,  dissented  from.  Eaux^as 
Ebtaldab  v.  Natho  Bhaowan 

[I.  li.  B.,  7  Bom.,  221 


264. 


Suit  hg  members 


of  joint  Hindu  family  carrying   on   husinees  in 
partnership — Joint    co»contractors. — Two    of    the 
sons  oat  of  a  joint  Mitakshara  family,^  consisting^ 
of  a  father  and  three  sons  and  the  widow  and  sons 
of  a  deceased  son,  and  carrying  on  business  in  part- 
nership, sued  to  recover  money  due  on  a  hathchitta^ 
dated  the  11th  December  1876;  the  last  payment 
made  and  entered  by  the  defendant  being  on  the  20th 
July  1877.    No  time  was  fixed  for  payment  of  the 
nipney,  so  that  it  became  payable  on  the  date  of  the 
hathchitta.     Ihe  suit  was  instituted  on  the  19th 
July  1880,   and  came  on  for  bearing  op  the  26th 
July,  when   an  objection  was   taken  that  all   the 
parties  who  ought  to  sue  were  not  on  the  record.     On 
the  application  of  the  original  plaintiffs,  the  names  of 
the  father  and  the  third  son  were  then  added,  and 
the  plaintiffs  were  described  as  surviving  partners  of 
the  deceased  son.    At  the  time  the  additional  plain- 
tiffs were  made  parties,  the  suit  was,  as  regards 
them,  barred  by  limitation.    Held  that  the  additional 
plaintiffs   were  rightly  made  parties  to    the    tuitj 
notwithstanding  that  the  suit  was,  as  far  as  they 
were  concerned,  barred.     In  actions  of  contract  it  is 
the  right  of  the  defendant,  if  he  takes  the  objection, 
in  proper  time,  to  insist  upon  all  the  persons  with 
whom  he  contracted  being  joined  as  plaintiffs ;  and 
if,  after  the  objection  has  been  raised,  the  plaintiff 
proceeds  with  the  suit  without  taking  steps  to  add 
the  person  or  persons  whose  non- joinder  has  been 
objected  to,  and  the  Court  finds  that  the  objection  is 
well  founded,  the  suit  must  be  dismissed.     Held 
that,  inasmuch  as  the  original  plaintiffs  could  only 
enforce  their  claim  in  conjunction  with  the  added 
plaintiffs,  and  the  added  plaintiffs  were  barred  by 
s.  22  of  Act  XV  of  1877,  the  claim  of  the  original 
plaintiffs    was    also   barred.     Boydonath    Bag    v. 
Orish  Chunder  Boy,  I.  L,  R.,  3  Calc,  26,  dissented 
from.    There  is  no  equity,  but  often  much  injustice, 
in  allowing  one  joint  contractor  out  of  many  to  sue  a 
defendant,  notwithstanding  an  objection  duly  made 
by  the  latter ;  and  the  Court  has  no  right  to  allow 
one  contractor  to  recover  under  such  circumstances, 
though  he  may,  no  doubt,  afterwards  adjust  the  sum 
which  he  recovers  with  his  co-oontractora      Ram- 
shbbitk  v.  Raiclall  Eoondoo 

[L  L.  B.,  6  Cala,  816 : 8  C.  Ii.  B.,  467 


266. 


Civil  Procedure 


Code,  s,  32 — Suit  by  surviving  partner  for  debts  due 
to  firm-- Limitation  Act,  1877,  s.  22, —  Except  pos- 
sibly in  the  case  of  an  assignment  by  the  other 
surviving  partner  or  partners,  it  is  not  competent  to 
one  only  of  two  or  more  surviving  partners  to  sue  for 
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a  debt  due  to  the  firm.  Dular  Chand  r.  Balram 
D<u,  I.  L,  U't  1  AIL,  453,  and  Qobind  Prasad  v. 
Chandar  Sekhar,  I.  L,  £„  9  AIL,  486,  referred  ta 
A  Court  may,  under  s.  82  of  the  Code  of  Civil 
Procedure,  add  a  party  necessary  to  a  suit,  although  it 
may  be  obliged  by  the  Indian  Limitation  Act,  1877«  to 
dismiss  the  suit  after  such  party  has  been  added. 
Ramtebnk  v.  Ram  Lall  Koondoo^  I.  L*  J2., 
•6  Calc,  815,  and  Kalxdat  Keval  Bast  v.  Nathu 
Bhagwan,  I.  L,  R.,  7  Bom.,  217,  referred  to.  Ori- 
ental Bank  Corporation  v.  Charriol,  I.  L.  R»,  12 
Calc,  642,  discussed.    Imam-ttd-diit  tJ.  Liladhab 

[I.  la.  B.,  14  AIL,  624 


266. 


Non^joinder  of 


parties — Application  to  join  necessary  parties 
refused  hy  Coktrt  of  first  instance  —  Application 
granted  by  Conrt  of  Appeal — Order  to  add  parties 
operating  nunc  pro  tunc — Delay  the  act  of  the  Court 
— Limitation,— Ihe  plaintiffs,  as  sharers  in  certain 
Tent  alleged  to  be  due  by  the  defendants,  sued  to 
recover  their  share.  The  defendants  contended  that 
all  the  co-sharers  were  necessary  parties.  At  the 
hearing  on  the  24th  January  I'^SG,  the  plaintiffs'  co- 
sharers  applied  to  be  made  co-plaiutiffs  'and  to  be 
allowed  to  adopt  what  the  plaintiffs  had  done  in  the 
suit.  The  application  was  rejected,  and  the  suit  was 
dismissed  for  want  of  parties.  On  appeal,  the 
District  Court  in  July  1890,  holding  that  the 
lower  Court  ought  to  have  joined  the  co-sharers, 
passed  an  order  making  them  co-plaintiffs,  and 
'then  confirmed  the  lower  Court's  decree  on  the 
ground  that  at  the  time  (8rd  July  1890)  the  co- 
sharers  were  made  plaintiffs  the  suit  was  barred 
by  limitation.  On  appeal  to  the  High  Court, — 
Held,  remanding  the  case,  that  the  order  of  the 
lower  Appeal  Court  of  the  8rd  July  1S90,  allow- 
ing the  co-sharers'  application,  which  had  been 
made  on  the  24th  January  1889,  but  had  been 
refused  by  the  Court  of  first  instance,  should  -be 
treated  as  operating  nunc  pro  tune,  and  that  the 
<K>-sharer8  should  be  regarded  as  having  been  made 
parties  to  the  suit  when  their  application  was 
made.  The  delay  was  attributable  to  the  act  of 
the  Court,  and  the  plaintiffs  should  not  suffer 
from  it.     Bahk&ishna  Mobbshwab  r.  Bahabai 

[L  Ii.  B.,  17  Bom.,  29 


267. 


Non^joinder  of 


parties — Suit  in  name  of  a  firm  by  its  manager— 
Addition  of  name  of  other  partner  as  co-plaintiff- 
Misdescription  of  plaintiff"— Civil  Procedure  Code 
(Act  XI V  of  18S2j,  *.  27— Limitation  Act  (XV  of 
1877),  s.  23.— This  suit  was  brought  to  recover  a 
•debt  due  to  the  firm  of  X  8.  The  plaintiff  was 
described  as  "  the  firm  ot  X  Shj  its  manager  S  N, " 
The  defendants  objected  that  one  M  was  a  partner  in 
the  firm  and  should  be  a  party  to  the  suit ;  he  was 
joined  as  a  co-plaintiff  on  the  27th  January  1888. 
The  defendants  then  contended  that  the  suit  was  time- 
barred  under  s.  22  of  the  Limitation  Act  (XY  of 
1877).  Seld  that  the  case  was  one  of  misdescrip- 
tion and  not  of  non- joinder,  for  the  action  was 
brought  in  the  name  of  the  firm  by  its  manager. 


PARTIES— continued. 
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The  order  of  the  words  in  the  vernacular  plaint 
showed  that  ^S*,  the  manager,  did  not  sue  in  his 
own  name.  The  defendants  were  entitled  to  have 
the  name  of  the  other  partner  disclosed,  but  it 
being  found  as  a  fact  that  8  was  entitled  to  sue 
for  the  firm,  the  addition  of  iW  name  on  the 
record  came  within  the  provisions  of  s.  27  of  the 
Civil  Procedure  Code.  Kabturohakd  Bahibay- 
DAS  V,  Sagabual  Shbibah  L  Ii.  By  17  Bom.,  413 


268. 


Suit  by  one  partner  on  joint 


cause  of  action — Consent  of  other  partners  to 
suit  proceedina — Refusal  to  amend  plaint  on 
appeal. — A  suit  was  instituted  by  one  only  of  the 
partners  of  a  firm  in  respect  of  a  cause  of  acfcion 
which  had  accrued  to  all  jointly.  Notwithstanding 
that  objection  to  the  non- joinder  of  the  other  partners 
was  daly  taken,  the  plaintiff  contented  himself  with 
putting  in  a  petition  on  behalf  of  the  other  partners 
intimating  their  willingness  that  the  suit  phould  pro- 
ceed in  the  sole  name  of  the  plaintiff,  instead  of 
appl  \  ing  to  the  Court  to  add  the  other  partners  as 
plaintiff.  On  appeal  the  High  Court  iidmitted  the 
objection,  and  refused,  under  the  circumstances,  to 
add  the  other  partners  a«  plaintiffs.  Gulab  Chanb 
V.  Balbaic  Das         .         .      I.  Ii.  B.,  1  All.,  458 


269. 


Addition  of  plaintiflf  where 


original  plaintiff  has  no  right  to  sue  -  Civil 
Procedure  Code,  1S77,  s,  32. — A  sued  as  only  son 
and  heir  of  his  father,  B»  C,  the  widow  of  B,  havingi 
with  the  concurrence  of  A,  taken  out  letters  of 
administ|:ation  to  ^'s  estate,  was,  on  the  application 
of  ^  at  a  hearing  of  the  suit,  made  a  co-plaintiff  under 
s.  32  of  the  Civil  Procedure  Code.  Held  that 
C  ought  not  to  have  beeft  joined  as  a  plaintiff  in  tho 
suit,  inasmuch  as  A  had  no  right  at  all  to  4ue. 
S.  32,  as  far  as  the  addition  of  plaintiffs  is  con- 
cerned, only  applies  to  those  cases  in  which  the 
original  party  who  brought  the  suit  had  some  title  to 
sue.  Chctndbk  Coo  scab  Bot  v,  Gocool  Chundeb 
BHUTTACHABjiB  .  L  Ii.  B.,  6  Calc,  870 

260.  — Joinder    of  a 

party  co-plaintiff  having  interest  in  a  suit  in  which 
original  plaint  »ff  is  found  to  have  no  interest — Civil 
Procedure  Code  (1882),  S.32.—U  a  plaintiff  at  the 
time  he  brings  his  suit  has  no  interest  in  the  subject- 
matter  thereof,  the  joinder  of  a  person  as  co-plaintiff 
who  has  an  interest  cannot  alter  the  plaintiff's  posi- 
tion or  confer  on  him  any  right  of  suit.    Bhanit  Tuka- 

BAH  ShBT  0.  EABHIirATH  PAVD  SHET 

[I.  lu  B.,  20  Bom.,  687 

28L  -       — Adding  as  plain' 

tiff  a  defendant  who  hoe  assigned  his  interest  in 
suit  where  original  plaintiff  has  no  right  of  suit — 
Civil  Procedure  Code  (1882),  ss.  27  and  32.— A 
defendant  who  has  assigned  all  his  rights  in  the 
subject-matter  of  the  suit,  and  has  no  longer  any 
interest  in  it,  has  no  right  to  be  made  a  co-plaintiii. 
A  plaintiff  who  has  no  right  of  action  when  he  brings 
his  suit  cannot  re;nedy  the  defect  and  acquire  the 
right  by  joining  with  him  persons  who  have  the 
right  of  action.    Abdul  Hak  r.  Gulam  Jtlani 

[L  Ii  B»  20  Bom.,  677 
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262. Civil  Procedure 

Code  (1882),  t,  32— Suit  by  benamidar.—A.  mort- 
gage bond  was  executed  OBtensibly  in  favour  of  R, 
but  J  was  the  real  mortgagee.  A  suit  was  brought  by 
jS,  the  benamidar,  to  enforce  the  bond ;  J,  the  real 
mortg;agee,  made  over  the  debt  on  a  date  previous  to 
the  suit,  but  executed  the  formal  deed  of  assignment 
on  a  date  subsequent  thereto.  The  assignees  were 
then  added  as  plaintiffs  to  the  suit.  Meld  that 
a  benamidar  may  sue,  and,  distinguishin:;  the  case 
of  Chunder  Coomar  Roy  v.  O-ocool  Chunder  Shut' 
taoharjee,  I.  L.  H.,  6  Calo»,  370,  that,  the  assignees 
were  rightly  added  as  plaintiffs  under  s.  82  of 
the  Civil  Procedure  Code.  Meld  also  that  s.  82 
is  wide  enough  to  meet  every  case  of  defect  of 
parties;  and,  further,  that  the  power  to  add 
parties  must  be  exercised  with  reference  to  the 
interests  which  those  parties  have  at  the  time 
when  the  addition  is  being  considered.  Bhola 
PsBSHAD  V.  Bam  Lall     .    I.  Ij.  B.,  24  Calc,  84 


263. 


Action  for  tlau' 


der. — Plaintiff  sued  first  defendant  for  damages  for 
slander  of  plaintiff's  sister.  The  Court,  regarding 
the  suit  as  defective  for  want  of  parties,  made  plain- 
tiff's sister  a  co-plaintiff  under  s.  73,  Act  VIII  of 
185.^.  Beld  that  the  defect  was  one  not  to  be  reme- 
died under  that  section,  and  that,  as  there  was  no 
right  of  suit  in  the  plaintiff,  the  suit  should  have  been 
dismissed.    Subbaiyab  v.  Ebtstnaiyab 

[I.  li.  B.»  1  Mad..  888 


264. 


Frocid  u  r  e, — 


In  a  suit  by  reversioners  to  set  aside  an  alienation  by 
the  \i  idow,  where  the  Court  finds  that  not  the  plain- 
tiffs, but  another  reversioner  not  represented  on  the 
suit,  bad  such  right,  it  should  not  adjudicate  on  the 
propriety  or  otherwise  of  the  alienation,  but  the  suit 
should  be  dismissed.  Gosaibn  Shiya  Bah  v.  Bv- 
eHO  Bai 2  Agra.  44 


266. 


'Suit  to  cancel 


under-ienuret—Act  XI  of  1869,  t.  37.— On  the  13th 
January  1871  A  and  £  purchased  an  estate  sold  for 
arrears  of  Government  revenue.  The  original  pro- 
prietors asserted  their  right  to  collect  the  rents  of  a 
portion  of  the  property  by  virtue  of  holding  two 
&ikmi  talukhs  and  a  howla  tenure.  This  right  was 
aflSrmed  by  the  High  Court  in  April  1875.  R  had 
previously  sold  his  interest  to  C.  On  the  29th  May 
1876  A  created  a  patni  of  his  eight  annas  in  favour 
of  2>  and  JE,  and  on  the  4th  July  1876  C  purchased  all 
the  rights  of  the  original  proprietors.  On  the  18th 
January  )877  A  sued  under  Act  XI  of  1859,  s.  37, 
to  cancel  or  vary  the  tenures,  making  the  original 
proprietors  C  and  various  tenants,  defendants.  C 
objected  that  A  had  no  right  of  suit  or  cause  of 
action,  as  he  had  parted  with  all  his  rights  to  D  and  E ; 
and  that,  as  his  entire  interest  in  the  estate  was  only 
8  annas,  he  could  not  sue  to  cancel  a  part  only  of 
the  sub-tenures.  D  and  JS  then  applied  to  be  added 
as  parties,  and  were  made  plaintiffs.  Meld  that  A 
had  no  cause  of  action,  as  ho  had  previously  parted 
with  all  his  rights  as  zamindar,  to  cancel  these 
tenures  in  favour  of  D  and  E;  nor  could  D  and  E 
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sue,  as  they  were  not  "purchasers  of  an  entire 
estate."  That  A  having  no  cause  of  action,  it  wa» 
not  competent  to  the  lower  Court  to  add  2>  and  S  aa 
plaintiffs,  and  so  introduce  a  right  of  action  which 
did  not  previously  exist.  Dwabkakath  PaXi  v. 
Gbibh  CHUinoBB  Bandofadhya 

[I.  li.  IL,  6  Calc,  827 

286. Consent  to  be  added  as. 

plaintiff— Cft»»7  Procedure  Code  (^ct  X  of  1877 J » 
e,  d;9.— Under  s.  82  of  the  Code  of  CivH  Procedure, 
no  person  can  be  added  as  a  plaintiff  unless  he  has 
previously  consented  thereto ;  and  if  a  person  objects 
to  be  added  as  a  plaintiff,  the  proper  course  is  to 
make  him  a  defendant.  UifA  Sukdaki  Dabi  r. 
Kahji  Haldab  .        •        .  I.  Ij.  R.,  7  Calc.»  242. 

{8C.1..B.,  13 

See  Taba  CHfiNDSB  Banbbjbb  r.  Amebb  Mrrir- 
DiTL 22  W.  B.,  894 

where  it  was  held,  under  s.  73  of  Act  VIII  of  1859, 
that  persons  might  be  made  co-plaintiffs  without 
their  oonsent. 

267. Application  to  add  plaintiflT 

— &uit  for  partition,— A  party  holding  a  miras  or 
perpetual  lease  of  some  debutur  lakhiraj  property 
to  the  extent  of  12  annas  under  co- sharers  who  cove- 
nanted in  the  pottah  that  he  should  be  entitled  to- 
claim  partition,  sued  the  owner  of  the  other  4  annaa 
for  a  partition,  making  hb  lessors  co-defendants. 
Meld  that  they  might  properly  have  been  made  co- 
plaintiffs,  and  that  the  Court  of  first  instance  should 
under  Act  VIII  of  1859,  s.  73,  make  them  such. 

GOUB  ChVBN  SoOB  v.   JUGOBTTIIDHOO  SbN 

[22  W.  B ,  437 

268. ■  Adoption  after 

euit  by  widow — Co-plaintiff, — Where  a  Hindu 
widow  instituted  a  suit  in  respect  of  rights  inherit 
ted  by  her  from  her  deceased  husband,  and  then 
adopted  a  son,  -  Meld  that,  under  s.  73  of  the  Code 
of  Civil  Procedure,  the  adopted  son  might  be  made  a 
co-plaintiff.  Pabatabtabi  r.  Ahbalayava  Pillai. 
Ex-fabte  Pabayabtabi  .    1  Mad.»  197 


269.^ 


Widow  as  guar^ 

dian  and  in  her  own  right, — Where  the  fon  of  a 
Hindu  widow  died  after  her  re-marriage,  and  she  sued 
as  guardian  of  her  daughter  by  her  first  husband 
claiming  the  estate  of  her  eon,  an  application  by  her 
to  be  joined  as  co-plaintiff  in  her  own  right  was 
allowed.  Kbmp,  J,  Ok  hob  ah  Soot  r.  Bhbdbn 
Babianbb low.  B.»34 


270. 


Suit  for  work 


done  ignoring  power  given  to  another  to  eue. — J  M 
executed  in  favour  of  P  an  insti'ument  (authorizing 
P  to  recover,  by  suit  or  otherwise,  from  Mestre.  W 
and  N  a  sum  of  fi22,5(X)  or  thereabouts)  which 
contained  this  clause :  "  From  whatever  stim  P  may 
recover  from  Messre,  W  and  If,  he  is  to  pay  himself 
the  sum  of  K8,640, »  hich  is  due  to  himself,  and  also* 
the  expenses  he  may  incur  in  making  recovery,  and 
he  is  to  hand  over  the  surplus  to  me."  J  M,  ignor- 
ing the  above  instrument,  sued  A  for  the  B22,60O 
mentioned  in  it.    P  thereupon  applied  to  be  made  a. 
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p«Tty  to  the  suit  under  b.  78  of  the  Code.  Hib 
application  waB  granted,  and  he  was  joined  as  a  co- 
plaintiff.  Meld  that  JP  was  properly  made  a  party  ; 
hat,  as  the  validity  of  the  instrament  waB  disputed  by 
J  M,  P  should  rather  have  been  jdned  as  a  defendant 
than  as  a  plaintiff.  Pbbtaitji  Manohabji  Wadia 
«.  Hatchbtt  .7  Bom,,  A.  C,  ID 

'  271. • Suit  on  behalf 

of  minor  without  ceriiflcaie — Adding  party — Cost*, 
— A  sail*,  having  been  instituted  by  a  guardian  in 
the  name  of  an  infant,  without  a  certilicate  under 
Act  XL  of  1858,  was  dismissed  by  the  lower  Appel- 
late Court.  The  minor,  on  coming  of  age,  applied  to 
have  bis  name  substituted  on  the  record.  The  High 
Court,  under  s.  73,  Act  VIII  of  lb59,  ordered  that  his 
name  should  be  added  as  plaintiff,  and  that  the  suit 
should  be  proceeded  with.  But  as  the  dismissal  by 
the  lower  Court  was  correct  so  far  as  the  materials 
before  the  Court  enabled  it  to  deal  with  the  suit,  the 
order  of  remand  was  not  to  take  effect  until  all  the 
costs  of  the  defendant  had  been  paid  by  the  plaintiffs. 

HAI>HTrBOHUZa)EB       ChOWDHBY     V,      BUKTSSSUBEB 

Debea 12  W.  B.,  102 


272. 


—  Suit  by  father 


for  joint  property — Transportation  of  fathi 
Sons  added  as  plaintiffs, —  V  sued  his  brothers  for 
his  share  of  the  estate  of  their  deceased  father,  the 
father  and  sons  being  divided.  V  having  been  trans- 
ported for  life,  his  sons  applied  to  be  made  plaintiffs 
in  the  suit,  on  the  ground  that  they  had'  a  joint 
interest  with  their  father  in  their  grandfather's 
estate.  Seld  that,  under  the  circumstances,  the 
application  was  properly  granted.  Bybeddi  Naba- 
K1LA  V.  Ctlivsa  Nabatana  Keddi 

[I.Ij.B.,eLMad.,ddl 

273. Civil  Procedure 

Code,  1882,  s.  30— Joinder  of  parties— Suit  for 
cancellation  of  deeds — Declaratory  suit— With- 
dratral  of  part  of  claim,— A  and  B,  junior 
members  of  a  Malabar  tarwad,  sued  to  cancel  certain 
mortgages  executed  by  their  kamavan  and  senior 
anandravan,  on  the  ground  that  the  secured  debt  was 
not  binding  on  the  tai*wad,  and  to  appoint  A  to  the 
office  of  karnavan.  The  last  part  of  the  prayer  was 
withdrawn.  The  mortgages  were  executed  to  secure  a 
decree-debt,  the  decree  having  been  passed  ex'},arte 
against  the  late  kamavan  of  the  tarwad.  No 
fraud  was  alleged,  but  the  lower  'Courts  found  that 
the  kamavah  had  been  guilty  of  fraud  in  allowing 
the  decree  to  be  passed  ex^parie.  'I  he  plaintiffs  had 
not  been  parties  to  the  decree,  and  the  other  junior 
members  of  the  tarwad  who  had  been  joined  were 
exempted  from  liability.  Held  per  cur. — All  the 
members  of  the  plaintiffs'  tarwad  should  have  been 
joined  actually,  or  constructively  under  s.  SO  of  the 
Civil  Procedure  Code.    Moidin  Kutti  v,  Kbishnan 

[I.  Ii.  B.,  10  Mad.,  322 


274. 


Non-joinder  of 


plaintiff— Malabar  Law — Endowment — Suit  by 
one  of  two  co-uralans, — In  a  suit  by  one  of  two  oo- 
uralans  of  a  Malabar  devasom  to  recover  land,  the 
property    of  the  devasom,  the  other  uralan  being 
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joined  as  defendant,  there  was  no  evidence  that  the 
latter  had  repudiated  the  right  of  the  plaintiff  to* 
sue  in  conjunction  with  himself,  and  it  appeared 
that  he  had  not  been  consulted  as  to  the  institution 
of  the  suit.  Meld  that  the  suit  was  bad  for  non- 
joinder of  the  co-uralan  as  plaintiff.  Pabambs- 
waban  v.  SHANeABAN     .  I.  Ii.  B.,  14  Mad.»  489^ 


276. Property  vested 

in  three  sabhas  —  Suit  by  members  representinff 
two  —  Maintainability  of  suit,  —  A  temple  waa 
managed  by  three  sabhas,  and  members  representing 
two  only  of  such  sabhas  brought  a  suit  to  recover  land 
belonging  to  it,  without  alleging  that  the  members* 
of  the  third  sabha  had  been  ccmsulted  with  reference 
to  the  suit,  or  that  they  had  repudiated  the  right  of 
the  plaintiff  to  sue  in  conjunction  with  that  sabha. 
Permission  to  sue  as  representing  the  whole  of  the 
members  of  the  three  sabhas  hoA  been  refused. 
Beld  that  the  suit  was  not  maintainable.     Ptibah- 

ATHAN  SOHATAJIPAD  t7.  SaNEAHA  MenoN 

[I.  L.  B.,  23  Mad.,  82 

{d)  Dbpbndakts. 

276. Orotmd  for  adding  defen- 
dants i—C^aiW  opposed  to  that  of  plaintiff, — Only 
persons  whose  claims  must  necessarily  be  taken  into- 
consideration  before  deciding  on  the  plaintiff's  title 
should  be  joined  as  defendants  in  a  suit.       (/ioTEBN- 

MEUT  V.   PBBGVSBON  .  8  W.  B.,  158- 

277. 1 Pretention     of 

unnecessary  litigation — Discretion  of  Judge, — The 
object  of  s.  73,  Act  VIII  of  1859,  is  to  prevent 
needless  litigation ;  and  there  are  cases— ^.^.,  as  when 
it  is  necessary  to  make  plaintiff's  coparceners  defen* 
dauts — when  a  Judge  should  exercise  'the  discretion 
vested  in  him  by  that  section,  even  if  the  plaintiff 
omits  to  ask  him  to  do  so,  Motbb  Cntrim  DosB  v. 
McHLBB  Dhxjb  Doss       .  16  W.  B.,  432 

278. Likelihood    of 

being  affecled  by  result  of  suit— Civil  Procedure 
Code,  1859,  s,  73 — Raising  unnecessary  issues, — 
S.  73  of  the  Civil  Procedure  Code  enables  the  Court 
to  bring  in  as  parties  to  the  suit  any  person  whose 
rights  appear  to  be  involved,  and  who  may  be  affected 
by  the  result  of  the  suit.  It  does  not  enable  parties 
who  are  not  liable  to  be  affected  by  the  result  to- 
come  in  and  raise  altogether  new  issues  which  do  not 
properly  arise.  Where  the  parties,  however,  all  ac- 
quiesced in  the  irregularity,  and  the  suit  went  to  trial 
on  the  issues  raised  by  the  added  defendant,  the  High 
Court  did  not  think  it  necessary  to  quash  the  proceed* 
ings.    Padmaioohan  Sbk  v,  Lai  Chand  Qitpta 

[1  B.  Ii.  B.,  S.  N„  28 :  10  W.  B.,  288 

279. -—  Likelihood    of 

being  affected  by  result  of  suit — Civil  Procedure 
Code,  1859,  s,  73— Discretion  of  Court— Suit  for 
possession — Form  of  decree, — In  a  suit  to  recover 
possession  of  a  certain  mouzah  claimed  by  the  plaintiff 
as  a  portion  of  his  dar-patni  talukh,  which  was  brought 
against  several  defendants,  four  other  persons  applied 
to  be  made  defendants,  on  the  ground  that  they  were 
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eo-sharers  with  the  defendants  on  the  record  in  the 
property  in  dispute.  The  application  was  granted  ; 
the  added  defendants  were  found  to  be  possessed  of 
the  share  which  they  claimed,  and  on  the  proofs  which 
they  adduced  the  plaintiff's  claim  was  dismissed. 
The  plaintiff's  claim  as  against  the  oritjinal  defen- 
dants, who  made  no  opposition,  was  decreed.  In 
special  appeal,  on  the  grqund  that  they  should  not 
have  been  made  defendants,  and  that  the  plaintiff  was 
not  bound  to  prove  his  case  against  anybody  else  but 
the  person  atrainst  whom  he  had  brought  the  suit,  - 
Meld  that  s.  73,  Act  VIII  of  1859,  leaves  to  the 
Courts  of  original  jurisdiction  a  discretiou  in  such 
cases ;  that  the  section  is  not  limited  entirely  to  cases 
where  the  suit  as  fi*amed  canuot  proceed ;  that  the 
words  "  persons  who  may  be  likely  to  be  affected  by 
the  result "  do  not  mean  persons  on  whom  the  result 
would  be  legally  binding.  Kalipeashad  Siif&  t*. 
Jainabatan  Boy 

[3  B.  Ii.  E..  A.  C.  24  :  U  W.  IL,  861 

280. Application  to  add  defen- 
dant—5«t<  to  set  aside  certificate  and  for  posses- 
,»on.— The  plaintiff  claimed  to  be  entitled,  as  cousin 
•of  one  M,  to  12  annas  of  the  estate  left  by  M,  and 
brought  a  suit  against  the  two  widows  of  J/,  to  whom 
a  certificate  had  been  granted  under  Act  XXVII  of 
1860,  to  set  aside  the  certificate,  and  for  possession  of 
the  estate  with  mesne  profits  from  the  death  of  It, 
to  the-  institution  of  this  suit.  If  and  others,  who 
<jlaimed  to  be  entitled  to  a  portion  of  the  property 
specified  in  the  plaint,  intervened,  and  asked  to  be 
made  defendants  under  s.  73  of  Act  VIIl  of  1859. 
Held  that  they  were  not  parties  likely  to  be 
affected  by  the  result  within  s.  73  of  the  suit,  and 
should  not  have  been  made  parties  to  the  suit. 
Ahkbd  Hosseik  v.  Khadija 

[8  B.  Jm  IL,  A.  C,  28  note;  10  W.  K.,  869 


281. 


Ciril  Procedure 


Code.  1S59,  ss,  73,  S50—Act  XX  VII  of  I860,  *. 
Certificate  of  administration — Suit  hy  co'heir 
against  holder  of  certificate, — In  a  suit  against  a 
co-heir,  who  had  obtained  a  certificate  under  Act 
XXVII  of  1860,  for  an  account. of  the  estate  of  the 
deceased  proprietor,  a  third  party  was  added  as  a 
defendant  under  s.  78  of  Act  VIII  of  1859,  "it 
appearinsT  from  the  accounts  put  in  that  a  large 
portion  of  the  assets  had  been  disposed  of  by  him  as 
«gent"  of  the  holder  of  the  certificate.  On  appeal,— 
Held  that  a  co-heir  is  entitled  to  follow  property  of 
the  deceased  into  the  hands  of  any  person  who  has 
misappropriated  it,  and  such  right  is  not  taken  away 
by  the  certificate.  Therefore,  any  person  who,  with 
the  consent  of  the  holder  of  the  certificate,  has  impro- 
perly possessed  himself  of  property  belonging  to  the 
decaiiied,  and  misappropriated  it,  may  be  joined  as  a 
co-defendant.  The  third  party  was  rightly  so  joined 
in  this  case.    Nga  Tha  Ya  r.  Mi  Khan  Mhaw 

[6  B.  Ii.  B.,  871 :  13  W.  B.,  448 

Corporate  hodif 


med  by  an  agent — CxpH  Procedure  Code,  tS59, 
^.75.— Where  a  corporate  bo3y — e.g.,  the  East  Indian 
Bailway    Company— is  sued,  not  in  its  corporate 


VARmUSB-^ontinwd. 
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capacity  but  through  an  agent,  the  corporate  body  ia 
not  likely  to  be  affected  by  the  result  of  the  salt.  A 
Court  is  justified  in  refusing  an  application  to  nuike 
such  corporate  body  a  party  in  the  suit  under  a.  73* 
Act  VIII  of  1859.  NuBBBN  Chxtitdbb  Pa.iti«  «. 
Stbphbnson  .  .15  W.  R.y  634 


288. 


Adding  defendant— C ivil 


Procedure  Code,  1859,  s,  73— Suit  for  partition  — 
Adverse  title, — In  a  suit  for  a  butwarra  on  the  alle- 
gation that  defendant  had  encroached  upon  certain 
ijmali  lands,  the  latter  urged  that  the  said  laiidB 
were  not  ijmali,  but  the  self-acquired  lands  of  his 
(defendant's)  son,  who  ought  to  be  made  a  party. 
Meld,  on  review  of  a  previous  decision,  that  as  the 
son's  interest  was  not  advei'se  both  to  himself  and 
defendant,  unless  the  point  raised  was  cleared  up,  the 
butwarra  could  not  stand,  and  the  son  must  therefore 
be  made  a  party  under  s.  73,  Act  VIII  of  1859.  Jor 
EiSHBN  Mookbbjbb  V.  Baj  Eisbbn  Moobbrjbb 

[16  W.  R..  lOl 

284. Suit  for  potses' 

sion  after  foreclosure — Civil  Procedure  Code^  1859, 
s,  73, — An  intervener  claiming  under  a  title  adverse 
to  that  set  up  both  by  the  plaintiff  and  the  defendant 
might  be  made  a  defendant,  under  s.  73,  Act  VIII  of 
1859,  if  his  interest  in  the  subject-matter  of  dispute 
was  likely  to  be  affected  by  the  decision  between  them, 
as  in  a  suit  for  possession  by  foreclosure  of  a  mort* 
gage,  in  which  the  defendant  admitted  the  fact  of  the 
mortgage,  but  the  intervener  came  in  declaring  the 
mortgage  to  be  false  and  collusive  between  the  alleged 
mortgagor  and  mortgagee,  for  the  purpose  of 
depriving  him  of  a  mokurari  tenure  which  he  held  in 
the  alleged  mortgagor's  estate.      Saboda  Pbbshad 

MiTTBB  r.   KtLASH   CHtTNDBB  BANEBJBB 

[7  W.  B.,  815 


285. 


Persons    likely 


to  be  affected  by  result  of  suit— Intervenor— Civil 
Procedure  Code,  1859,  s.  73,  —A  person  could  not  be 
made  a  party  to  a  suit  under  s.  73,  ActVIII  of  1859, 
unless  he  was  likely  to  be  affected  by  the  result  of  the 
suit.  Where  an  intervener  claimed  a  portion  of  the 
subject-matter  of  the  suit,  it  was  held  that  it  would 
be  most  inconvenient  and  contrary  to  all  principle  if 
every  person  claiming  a  title  adverse  to  those  set  up 
by  the  plaintiff  and  defendant  in  the  suit  should 
intervene  and  be  introduced  into  the  suit,  so  that,  as 
soon  as  the  plaintiff's  title  was  determined  against 
him,  the  intervener  might  take  up  the  case  as  a  fresh 
claimant.  JoT  Gobind  Doss  v,  Gk>nBRBPR08HAD 
Shaha  ...    7W.  S.»201 


286. 


Inte rvenors — 


Civil  Procedure  Code,  1859,  s,  73.— Plaintiff  sued  to 
recover  possession  of  a  share  of  an  estate  which  he 
alleged  he  purchased  from  the  principal  defendant, 
who  denied  plaintiff's  title  on  the  ground  that  the 
purchase-money  had  not  been  paid.  Subsequently 
certain  persons  prayed  to  be  made  defendants,  as  they 
held  a  dar-mokurari,  and  were  not  liable  to  be  turned 
out.  They  were  accordingly  added  as  defendants 
under  s.  73,  Civil  iProcedure  Code.  It  then  appeared 
that  the  possession  sought  by   phunttfl  was  khw 
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poaseasion.  ffeld  that,  altbongh  it  was  prinui  facie 
necenary  for  these  intervenore  to  be  made  defendants, 
yet,  after  the  intention  of  the  plaintiff  became 
apparent,  nothing  would  be  gained  by  removing  them 
from  the  record,  even  if  the  Court  had  power  to  do 
so  in  special  appeal.  Ebwul  Sahoo  r.  ISBUrt  Dyal 
Boy 12  W.  B.,  884 


287. 


Suit  for  eyed- 


fnent  by  landlord— Intervenor, — In  a  suit  by  a  land- 
lord to  eject  his  tenant,  persons  alleging  a  title 
adverse  to  the  landlord  should  not  be  made  parties 
under  s.  73,  Act  VIII  of  1859.  Their  introduction 
could  not  change  the  character  of  the  suit,  and  if 
they  .wish  to  establish  their  own  title  otherwise  than 
through  the  tenant,  they  should  bring  a  separate  suit. 
"Ganu  Bin  Hanmantbat  v,  Mobo  Gakbsh 

[10Boin.»428 

Eabtiok  Natr  P  abb  ay  «.  Chumhuit  Boy 

[21  W.  B.,  61 


Suit  for  decla- 
ration of  title  to  portion  of  land, — In  a  suit  for 
establishmrnt  of  title  to  a  portion  of  land  with  which 
defendants  repudiated  all  connection,  alleging  the 
land  to,  be  in  the  possession  of  third  parties,  who 
were  in  consequence  made  defendants  by  an  order  of 
the  Court  under  s.  73,  Civil  Procedure  Code, — Held 
that  these  parties  were  rightly  made  defendants,  as 
having  been  interested  both  in  the  snbject-matter  and 
in  the  result  of  the  suit ;  and  even  if  they  had  been 
wrongly  made  defendants,  the  onus  would,  under 
the  circumstances,  remain  on  the  plaintiffs.  Bam 
Tabuce  GbOB8A£  V,  Badha  Bttllub  Siboab 

[16  W.  B.,  97 


288. 


Inter  venor     in 


application  for  attachment  before  Ju^ffment — Civil 
JProcedure  Code,  1859,  se.  86, 246, —Where  a  plaintiff 
applied  for  attachment  of  certain  property  before 
judgment  under  s.  81,  and  a  third  party  intervened, 
claiming  to  hold  the  property  by  purchase  on  his  own 
account,  Seld  that  such  intervenor  ought  not*  to 
have  been  made  a  party  under  s.  73  of  the  Code,  but 
that  his  objection  should  have  been  entertained 
-under  ss.  8C  and  246  of  the  Procedure  Code.  Bah 
BvTTTTN  Dasb  v.  Gobinb  Dasb      .    2  Agra»  141 


280. 


Intervene 


Suit  for  epecifio  performance, — In  a  suit  to  enforce 
the  performance  of  a  contract  on  the  allegation  that 
defendant  had  received  the  consideration-money,  but 
refused  to  execute  the  conveyance,  a  third  party  in- 
tervened alleging  a  subsequent  conveyance  of  the 
jame  property  by  an  instrument  which  had  been 
registered.  The  first  Court  dismissed  the  plaint,  but 
the  lower  Appellate  Court  gave  plaintiff  a  decree 
«gainst  both  parties.  Meld  that  it  was  irregular  to 
place  an  intervenor  upon  the  record  and  decide  an 
issue  between  him  and  the  other  parties  to  the  suit. 

-GUDADHTTB  CfiLATTBBJBB  V.  BAJ  EbIBTO  BoY 

[18  W.  B.,  78 


281. 


Joint  creditor* 


— Where  one  of  several  joint  creditors  who  has  no 
rights  separate  from  that  of  the  others  refuses  to 
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join  in  the  suit  as  plaintiff,  and  there  is  no  averment 
of  collusion  on  his  part  with  the  defendant,  he  cannot 
rightly  be  made  a  defendant  in  the  suit.     Ebibhna- 

BAY  BAMOHAITDBA  V,  MANAJI  BIK  SAYAJI 

[11  Bom.,  108 
GuBu  Pbabhad  Bot  v.  Bab  Mohun  Mukhopa- 

DHYA 1  C.  li.  B»  431 


28a 


Civil  Frocg' 


dure  Code  (Act  X  of  1877 J,  es.  28  and  32—Judica'' 
ture  AH,  Order  xvi.  Rules  S  and  ^.— The  plaintiffs 
brought  a  suit  to  recover  certain  sums  of  money  from 
the  defendants  due  to  them  under  certain  contracts 
which  they  alleged  had  been  entered  into  by  them- 
selves and  one  A  D  sm  agent  of  the  defendants,  and 
asked  for  an  account.  -  The  defendants,  in  their 
written  statement,  contended  that  there  was  no 
privity  of  contract  between  themselves  and  the 
plaintiffs,  and  denied  the  alleged  agency  of  A  2>. 
The  plaintiffs,  before  the  hearing,  applied  to  the 
Court  to  have  A  D  added  as  a  party  defendant  under 
ss.  28  and  32  of  Act  X  of  1877,  asking  to  be  allowed 
to  amend  their  plaint  so  as  to  pray  for  relief  in  the 
alternative  against  the  original  defendants  or  the  said 
A  D,  or  both  against  the  original  defendants  and  the 
said  A  D.  Held  that  under  s.  28  they  were  entitled 
to  the  order  on  the  authority  of  the  case  of  Child  v. 
Stenning,  L,  R,,  5  Ch,  D„  695.  Buddbbb  Doss  r. 
HoABB,  Mills  li  &  Co.       .  L  L.  B.,  8  Calo.,  170 


288. 


Ve ndor  and 


purchater — Joinder — Civil  Procedure  Code,  1877^ 
e.  32, — In  a  suit  by  the  purchaser  of  goods  by  sample 
against  the  vendors  for  damages,  on  the  ground  that 
the  bulk  did  not  correspond  with  the  sample,  the 
vendors  applied,  under  s.  32  of  the  Civil  Procedure 
Code,  to  a>dd  the  vendor  to  them,  on  the  same  samples 
of  the  goods,  as  a  defendant,  alleging  that  the  ques- 
tion between  the  plaintiff  and  themselves  was  the  \ 
same  as  that  between  themselves  and  their  vendor. 
Held,  refusing  the  application,  that  the  plaintiff 
"  ought "  not  to  have  made  the  vendor  to  the  defen- 
dants a  party  to  the  suit,  and  that  his  presence  was 
not  "  necessary  in  order  to  enable  the  Court  effectu- 
ally and  completely  to  a'ljudicate  upon  and  settle  all 
the  questions  involved  in  the  suit."    Mahombd  Bad- 

SHA  t*.  NiOOL,  PLBVINGh  &  Co. 

[L  li.  B.,  4  Calc.»  866:  2  C.  Ij.  B.,  880 


284. 


Mortgagees  of 


property  —  Suit  to  recover  title-deede, — In  a  suit  by 
a  father  against  a  son  to  recover  the  title-deeds 
of  certain  property  alleged  to  have  been  purchased  by 
the  plaintiff  in  the  name  of  the  defendant  when  the 
latter  was  about  two  or  three  years  old,  which  title- 
deeds  were  said  to  be  fraudulently  retained  by  the 
son,  the  defendant  did  not  appear,  but  two  other 
persons,  who  alleged  that  they  were  mortgagees  from 
the  son,  were  made  parties.  Held  that  they  should 
not  have  been  made  parties  under  s.  73  of  the  Civil 
Procedure  Code,  1869,  simply  on  the  ground  that 
they  had  lent  money  to  the  son  on  the  security  of  the 
property.    Akbvb  Ali  v.  Mahohbd  Faiz  Bfkbh 

[16  W.  B.,  12 
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296.  Suit  for  parti- 


tion ^Mortgagee  of  interest  of  co^oumer — Civil 
Procedure  Code  (Ad  X  of  1877),  8,  S2.—ln  a  suit 
for  the  partition  of  joint  family  property,  the  mort- 
gagees of  tlic  right,  title,  and  interest  of  the  plaintiff 
applied  under  s.  32  of  the  Civil  Procedure  Code  to  he 
added  as  parties.  Held  that  their  presence  was  not 
necessary  in  order  "to  enahle  the  Court  effectually 
and  completely  to  adjudicate  and  settle  all  the 
questions  involved  in  the  suit"  within  the  meaning  of 
8.  82.  MoHiiTDBO  Bhoobun  Biswas  o.  Shoshbb- 
BHOOSTTN  Biswas  .  I.  L.  B.,  5  Cala,  882 


296. 


Ci » t/  JProcedure 
and  372— Mori- 


Code  (Ad  XIV  of  1882),  it.  82 
gagee  added  as  partg — 2*urchaser  pendente  lite* — 
Mortgage  before  euit  of  defendant's  interest. — A 
sued  V  and  S  to  establish  his  ri{2;ht  to  attach  a 
certain  house  in  execution  of  a  decree  obtained  by 
him  in  a  previous  suit.  In  their  written  statement 
the  defendants  alleged  that  A  had  obtained  the 
decree  in  question  by  fraud.  Shortly  before  the 
present  suit,  V  had  mortgaged  the  house  to  S  for 
ii»8,00(^  About  three  weeks  after  the  suit  had  been 
filed,  S  advanced  a  further  sum  of  R5,000  to  F*  on 
the  same  security,  and  on  the  same  day  (I2th  Decem- 
ber 1881)  entered  into  an  agreement  with  F,  by 
which  he  agreed  to  buy  the  nouse  for  B45,000,  the 
sale  to  be  completed  immediately  after  the  decision 
of  the  present  suit.  The  agreement  provided  that  V 
should  defend  the  suit ;  but,  if  the  result  of  the  suit 
should  be  to  establish  the  plaintiff's  right  to  seize  the 
house  in  execution,  then  that  H  should  be  at  liberty 
to  cancel  the  contract  of  sale.  Subsequently  V 
wrote  to.  H  declaring  his  intention  of  abandoning  his 
defence.  Jff  thereupon  applied  to  be  made  a  defen- 
dant to  the  suit,  in  order  to  protect  the  house  from  the 
plaintiff.  Meld  that  M  was  entitled  to  be  made  a 
party  under  ss.  32  and  372  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882).    Ahmbdbhot  Hubibhoy 

V,  VULLEBBBOY  CASSTTUBHOY.      Ex-FABTB  HaSSAN- 

BHOY  ViBBAM  .  L  Ii.  B.»  8  Bom.,  323 


297. 


Suit  forposses' 


sion  after  rejection  of  claim  knder  e.  246,  Civil 
Procedure  Code,  1859. — M  divided  her  estate  among 
her  children,  retaining  for  herself  one-seventh,  which 
was  afterwards  ir. creased  by  a  portion  of  what  had 
been  given  to  one  of  the  sons,  who  died.  M  *%  rights 
in  the  estate  were  sold  in  execution  to  B,  who  sold 
them  to  N:  who  sold  them  U)  K.  K  brt  ught  a  suit 
against  certain  parties,  who  held  the  estate  in  zur-i- 
peshgi  from  M  and  her  family  for  possession  of  the 
whole  estate,  but  obtained  a  decree  for  one-seventh 
(Hily,  giving  him  possession  conditionally  on  his 
paying  to  the  z  ir-i-peshgidars  J/'s  proportion  of  the 
loan.  This  decree  was  confirmed  on  appeal,  and  K 
made  liable  for  ihe  costs  of  those  defendants  in 
respect  of  whom  his  clafon  had  been  dismissed. 
Meantime  B,  an  old  judgment-creditor  of  JT's  father, 
took  out  execution  against  B,  and  applied  for  sale  of 
K*%  rights  in  the  estueite,  which  were  accordingly  sold, 
the  purchaser  being  K  himself.  Subsequently  one 
of  Jf 's  daughters,  a  successful  defendant  in  the  suit 
brought  by  K,  took  out  execution  of  her  decree  for 
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costs,  and  put  up'jST's  rights  for  sale.  The  sale  wa» 
opposed,  under  s.  246,  Civil  Procedure  Code,  1869,  by 
if,  a  son  of  £,  whose  claim  was  summarily  rejected, 
and  K'%  rights  were  bought  by  one  A.  R  then 
brought  a  suit  within  one  year  to  set  aside  the  sale, 
and  to  have  his  own  title  declared.  The  suit  was 
against  the  purchaser  and  against  the  representatirea 
of  the  zur-i-pe«hgidars ;  but  on  the  petition  of  X,  one 
of  3f 's  heirs,  her  name  was  added  to  the  list  of  defen- 
dants. The  first  Court  gave  R  a  decree,  but  the  lower 
Appellate  Court  found  that  his  claim  was  barred  by 
limitation  against  L,  on  the  g^und  of  non-posseaaion 
within  twelve  years,  and  in  respect  of  the  zoivi- 
peshgidar  because  K'%  decree  had  lapsed  by  delay  in 
execution.  Held  that  L  was  interested  in  the  result 
of  the  suit,  and  the  lower  Courts  committed  no  error 
in  law  in  admitting  her  to  be  a  defendant  under  s.  78, 
Civil  Procedure  Cmle,  1859.  Bah  Subttn  Sikoh  v. 
Hahombd  Ahbbb  .         .         .13^.  B.,  78 


298. 


Official  AS' 


signee— Suits  against  insolvent  pending  at  time 
vesting  order  is  made. — The  Official  Assigpaee  has  no 
legal  right  under  the  Insolvent  Act  to  apply  to  be 
made  a  party  to  suits  against  the  insolvent  pendin^^ 
at  the  time  of  a  vesting  order  being  made,  nqr  has  be 
the  power,  after  judgment  and  decree  have  been  pro- 
nounced in  a  suit  against  the  insolvent  prior  to  his 
vesting  order,  to  get  himself  made  a  i>arty  to  sncb 
suit  with  a  view  of  setting  aside  the  judgment  or 
appealing  therefrom.       In   bb  Et7NT,  Monnbt   & 

Co.      Ex-FABTB  GAMBLB  v.  BhOLAOIB  MANOIB 

p.  Born.,  261 

299. Suit  originally 

against  otcners — Amendment  of  plaint — Ship  added 
as  party  defendant. — In  a  suit  for  collbion  originally 
filed  against  the  owners  of  a  ship, — Heldk  that 
the  plaintiffs  might  amend  the  plaint  by  addinct  tbe 
ship  as  a  party  defendant.  Boicbay  kjstd  Persia 
Stbam  Navioation  Comfant  v.  Shbfherd 

[I.  L.  B.,  12  Bom.,  237 


800. 


Civil   Proec' 


dure  Code,  1882,  s.  82— Joinder  of  »ew  defendant 
against  whom  the  plaint  praps  no  relief — Suit 
upon  a  bond  of  which  the  obligor  was  therein  de- 
scribed as  the  manager  of  a  certain  muth.  The 
defendants,  who  were  the  Eons  of  the  obligor  (since 
deceased),  pleaded  that  the  debt  was  contracted  by 
their  father  for  the  benefit  of  the  muth  and  as 
manager  of  the  muth.  The  Judge  ordered  that  the 
representative  of  the  muth  be  joined  as  defendant  in 
the  suit  under  s.  32  of  the  Code  of  Civil  Procedure, 
and  subsequently  a  decree  was  passed  against  him. 
Held  that  the  order  under  s.  252  was  right,  althol^h 
the  plaint  had  prayed  for  no  relief  against  the  muth. 
Tbibthabami  v.  Gofala  .  I.  li.  Bw»  13  Mad.,  32 


301. 


Civil  Procedmre 


Code,  1882,  s.487 — Nonjoinder  of  parties — Persons 
having  interest  in  suit, — The  holder  of  an  impartible 
zamindari,  governed  by  the  law  of  primogeniture, 
having  a  son,  executed  a  mining  lease  of  part  of  the 
zamindari  for  a  period  of  twenty  years,  by  which  no 
benefit  was  to  accrue  to  the  grantor  unless  mining 
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•operations  were  carried  on  with  suocew,  and  the  com- 
mencement  of  mining  operations  was  left  optional 
with  the  lessee.  On  the  death  of  the  grantor,  his 
minor  BOti  and  successor,  by  the  Collector  of  the 
Strict  as  his  next  friend  (authorized  in  that  behalf 
by  the  Coart  of  Wards),  now  sued  the  assignee  of  the 
lessee  to  have  the  lease  set  aside.  The  defendant  had 
•executed  a  declaration  of  trust  in  respect  of  his 
interest  in  favour  of  certain  persons  who  were  not 
joined.  Held  per  Mttttusami  Atyab  and  WiL- 
KOfBOK,  J  J.  (affirming  the  judgment  of  Fabkbb, 
J^.),  that  the  defendant's  interests  not  hnving  been 
shown  to  bo  hostile  to  those  of  the  persons  entitled 
under  the  declaration  of  trust,  the  suit  was  not 
bad  for  non- joinder.    Bbbesfobd  «.  BAMAsirBBA 

[L  li.  B.,  13  Mad.,  197 

802.  j Dxtm i»9al  of 

9U%t  for  non'joinder  of  parties — Necessary  party 
--Civil  Procedure  Code  (Act  XIV  of  1S82J,  te. ^, 
82,  295y  and  S15—Bngliah  Judicature  AH,  1875, 
order  XVI^  rules  11  and  48.^  On  e^  suit  brought  by 
the  plaintiff  for  the  establishment  of  his  right  to  and 
confirmation  of   possession  to    certain    immoveable 
property,  and  for  a  declaration  that  it  was  not  liable 
to  attachment  and  sale  in  execution  of  certain  decrees 
held  by  defendants  1  to  4  against  defendants  6  to  7,  . 
the  defence  mainly  was  that  it  was  not  maintainable 
in  the  absence   of  certain    persons,  who,  like  the 
defendants  1  to  4,  liad  obtained  decrees  against  defen- 
dants 6  to  7  and  had  attached  the  property  in  dispute, 
and  the  plaintiff  preferred  claims  against  the  sai4 
■attachments,  but  they  were  rejected  upon  adjudica- 
tion.   Held  that,  inasmuch  as  the  absent  decree- 
holders  had  applied  for  attachment  and  sale  of  the  pro- 
perty in  dispute  in  execution  of  their  decrees  and  had 
tfuccessfully  resisted  the  claim  of  the  plaintiff,  the 
plaintiif  had  a  right  to  some  relief  against  them  (the 
absent  decree-holders)  in  respect  of  the  matter  involved 
in  the  suit,  and  as  their  presence  was  necessary  in  order 
to  enable  the  Court  effectually  and  completely  to 
adju^cate  upon  and  settle  all  the  questions  involved 
in  the  suit,  the  absent  decree-holders  were  necessary 
parties  to  it,  and  the  plaintiff  not  having  brought 
them  on  the  record  as  defendants,  the  suit  was  not 
maintainable.     Mahomed  Badsha  v.  Nicol,  Fleming, 
L  L.  R,,  4  Calc,  365^  distinguished.    Dttboa  Chabak 
Sabkab  v.  Jotindba  Mohan  Tagobe 

[I.Ii.B.,27Calo.,498 


808. 


Civil    Proce* 


dure  Code  (1882),  s.  32— Powers  conferred  by  s.  32, 
exercised  after  an  order  has  been  passed  under  «.  108. 
—The  powers  conferred  by  s.  82  of  the  Code  of  Civil 
Procedure  in  respect  of  the  addition  of  parties  are 
exercisable  even  after  a  suit  had  been  reinstated  on 
an  application  under  s.  108  of  the  Code  made  by  one 
of  the  defendants  who  had  not  been  served  with  notice 
of  the  suit.    TiKAH  SnraH  r.  Eishobb  Bavakji 

[I.Ii.B.,20All.,188 


804. 
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dure  Code  (1882),  s.  82 —Suit  for  property  wrongly 
sold  in  execution — Person  claiming  under  dis' 
tinet  title, — An  order  for  sale  was  made  in  execution 
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of  a  decree.  A  party  claiming  the  property  objected. 
His  objection  was  overruled  by  the  Court  of  &rst 
instance.  He  appealed  to  the  High  Court.  The 
High  Court  held  that  the  property  ordered  to  be  sold 
was  not  the  property  included  in  the  mortgage  on 
which  the  decree  for  sale  was  made,  and  was  not 
property  which  could  be  sold  under  that  decree.  In 
the  meantime,  the  sale  had  taken  place.  Thereupon 
the  owner  of  the  property,  which  the  High  Court 
had  held  on  appeal,  was  not  saleable,  brought  a  suit 
and  qoade  the  decree-holders  and  auction-purchaser 
parties  to  it,  and  claimed  as  against  them  his  pro- 
perty. Jfeld  that  it  was  not  competent  to  the 
Court,  acting  under  s.  82  of  the  ('ode  of  Civil  Proce- 
dure, to  introduce  into  this  suit  as  a  defendant  a 
person  who  claimed  the  property  in  suit  by  a  title 
quite  distinct  from  that  under  which  any  of  the 
parties  to  the  suit  claimed.  Kalian  Bai  v,  Bak 
Batan  .  I.  li.  B.,  18  Aa»  806 


806. 


•Application 


to  file  award  and  for  consent  decree — Application 
by  creditor  of  defendant  to  be  made  a  party  to  suit 
— Objection  by  creditor  to  filing  award — Procedure 
--Civil  Procedure  Code  (Act  XIVofl8S2),  s.484. 
— The  plaintiff  applied  to  file  an  award  and  for  a 
decree  in  terms  thereof,  to  which  the  defendant  con- 
sented. K,  a  creditor  of  the  defendant,  thereupon 
applied  to  be  made  a  party  to  the  suit  and  objected  to 
the  filing  of  the  award  and  to  the  decree,  alleging 
that  the  award  was  fraudulent  and  fictitious  and  had 
been  made  in  order  to  save  the  defendant's  property 
from  his  creditors.  The  Subordini^te  Judge  made  K 
a  party  to  the  suit,  and  refused  the  plaintiffs  applica- 
tion. On  application  to  the  High  Court, — Held 
that  K  ought  not  to  have  been  made  a  party  to  the 
suit.  His  remedy  was  lo  apply  under  s.  484  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)  for  an 
attachment  before  judgment  of  the  defendant's  pro- 
perty.     DUKOABSI  DiFOHAND  V,  UJAMSI  VALBI 

[L  li.  R.,  92  Bom.,  727 


806. 


Civil    Proce* 


dure  Code  (Act  XIV of  1882),  ss.  28,  82 -Party 
interested  in  decision— Suit  for  removal  of  a  trustee. 
— Plaintiff  brought  the  present  suit  to  remove  the 
present  Sardar  Panda  of  the  temple  of  Baidyanath 
and  to  appoint  somebody  else.  It  was  alleged  that 
the  custom  was  that  the  Panda  was  elected  in  a 
certain  way.  The  defendant  denied  this*  and  alleged 
that  the  succession  to  the  office  was  by  the  rule 
of  primogexdture.  One  of  the  issues  was :  "  If  the 
defendant  is  removed  from  his  position,  who  should  be 
appointed  in  his  place  ?  And  should  any  scheme  be 
frtimed  for  jregulating  the  management  of  the 
debutter  properties  ?  "  A  petition  was  then  made  by 
the  eldest  son  of  the  eldest  son  (now  deceased)  of  the 
defendant  to  be  made  a  party.  Held  that  he  should 
be  added  as  a  party,  and  his  presence  was  necessary  in 
order  to  decide  the  matter  effectually  and  completely 
between  the  parties.  Sailadakanda  Dutta  J  ha 
t).  Uhbbhanakda  Dutta  J  ha  .  4  C.  W.  TSf.,  462 


807. 


Civil    Proce' 


dure  Code  (Act  XlVofl882J,  s.  372^Champertor 


(    6S6S    ) 


DIOKT  OF  CASKS. 


(    «H    ) 


9.  ADDING  PAKXIES  TO  SUlTS-^outiMmed. 

Applieation  htft  to  be  made  a  f^rly  to  the  emit — 
^Mtiffmment  to  ekampertor,  disputed — Compromise. 
-^Cese  In  which  one  K,  who  had  adranced  moneyc  to 
tbe  plsintiif  to  enable  btr  to  carry  ott  the  flnii  and 
had  obtained  an  alignment  of  bdf  of  her  interett^ 
whieh  awignment  wa«  digpoiod  by  the  plaintiff,  yraa 
made  a   party  defendant  on  hi*  own  apilicatioo. 

BAJABAVEB  DABSKB  v.  bSBEVDBA  KaTH  bBAW 

[3  0.W.H.,764 


806. 


Power  of  Court 


•^Limitation— Civil  Procedure  Code  (Act  XIV of 
1S82J,  99.  23,  363,  3e4.-'So  queition  of  limitation 
can  arise  with  retpcct  to  the  Court's  p^^wer  to  make 
an  order  addin|c  a  party  defendant  to  a  suit.    Osi« 

BVTAL  BaVK  COBPOBATIOV  v.  CbABBIOL 

[L  li.  B.,  12  Calo^  e42 

Kor  a  respondent.    lluncKTA  Moybb  <•.  Boboda 
Pbosap  Mookbbibb    .       L  Ii.  B.,  8  Cale.>  865 

[U  C.  li.  B.»  480 

809« • — Limitation  — 

/Suit  for  partnership  accounts — Joint  contract — 
Necessary  parliest  Omission  of — Time  of  joinder, 
how  material. — A  suit  was  brought  for  partnership 
accounts.  V^m  the  objection  of  the  defendant^ 
it  was  found  that  a  necessary  party  defendant 
had  been  emitted,  and  such  party  was  afterwards 
added  as  a  defenditnt  at  a  time  when  the  suit  as 
against  him  was  barred.  Seld  that  the  whole  suit 
was  rightly  dismissed.  Bamdotal  v.  JuincBifJor 
CoovDOo  .  .       L  li.  B»»  14  Cala,  791 

810,  — Civil    Proce» 


dure  Code  0682),  s.  82— Court  adding  a  defendant 
— Limitation,- Ro  question  of  limitation  arises 
where  a  Court,  of  its  own  motion,  under  s.  32  of 
the  Civil  Procedure  Code,  adds  a  party  defendant  to 
a  suit.  Orientnl  Bank  Corporation  v.  Charriol, 
J,  L,  M„  12  Calc,  642,  followed.  Obish  Chundbb 
hASUAL  r.  Dwarka  Nath  Dinpa 

[I.  Ij.  B.,  24  Calc,  640 

Khadib  Moipbbn  V,  Bama  Naik 

[I.  L.  B.,  17  Mad.,  12 


811. 


Civil     ProcC' 


dure  Cofie  (Act  XIV  of  1882J,  #.  32— Limitation 
Act  (XV  of  lH77Jf  8. 22— Adding  partg  hg  a  Court 
of  its  own  motion*  '  No  question  of  limitation  arises, 
and  B.  22  of  the  Indian  l^imitatioii  Act  does  not 
apply  when  the  Court  of  its  own  motion  acts  under 
s.  82  of  the  Code  of  Civil  Procedure,  and  orders  that  the 
name  of  any  person  be  added  as  a  defendant. 
Ori9h  Chundfir  Satmal  v.  Dwarka  Nath  Dinda, 
J.  X.  R.,  24  Calc,  640,  and  Oriental  Sank  Corpora* 
tion  T.  Oharriol,  J.  L,  R„  12  Calc ,  642,  followed ; 
Khadir  Moideen  v.  Rama  Ifaik,L  L.  R.,  17  Mad., 
12,  referred  to ;  and  Imam'ud'din  v.  Liladhar,  I,  L, 
R.,  14  AIL,  624,  dissented  from.  Faxbba  Pabbak 
V.  BxBi  AziMUnzfiBBA         1. 1«.  B»,  27  Calo.,  640 

[4  C.  W.  N.,  469 
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power  to  sabgtjtute  or  add  a  new  appellant  oi 

dent  after  the  period  of  limitatioa  prescribed  for  an 

appeaL    Covbt  ob  Wabj>8  r.  Gata  Pbasad 

[L  I..  Bw,  2  AU^  10& 

See  Babjit  Sibgh  r.  Shbo  Pbabad  Baic 

[I.I«.B^2A1U487 


818. 


Adding     ajvpellants  —JEVr- 


sons  not  parties  originallg. — Persons  not  pariiea  in 
the  original  suit  are  not  entitled  to  have  themaelvea 
added  as  appellants  in  the  Appellate  Court. 
Watob  r.  SuBMOMorBB  .    9  W.  a.,  259- 


814. 


Civil  Procedure 


Code,  ss.  32, 382.— There  is  no  poWer  in  the  Code  of 
Civil  Procedure  (Act  XIY  of  1882!)  to  make  a  party 
to  the  suit  a  co-appellant.  Ss.  32  and  &S2  of  the  Code 
give  to  an  Appellate  Court  power  only  to  strike  ont 
the  name'  of  a  party,  or  to  direct  new  parties  to  be 
added  to  the  suit,  whether  as  plaintifEs  or  defendants. 
Yabvdbb  Ba&kxibhba  v.  Salitbai 

(X  li.  B.,  10  Bom^  227 


816. 


—  Assignmsent  of 


appeal.— An  Appellate  Court  has  a  discxetionary 


interest  pending  suit — Addieg  assignee  as  p*srty*- 
After  the  dismissal  of  the  plaintiffs  suit,  and  pending 
a  regular  appeal  to  the  High  Court,  the  plaintiffs 
applied  for  leave  to  add  the  name  of  a  party  to  wbomi 
a  share  of  their  right  in  the  subject-matter  had  been 
assigned  sabsequently  to  the  dismissal  of  the  suit 
in  the  Court  below.  The  Court  refused  the  applica-^ 
tion.    Jakbbla  v.  MAHOiaa>  Hobsbib 

[ICarsh.,  261 : 2  Hay,  lU 

816.  — -^ ~  Appea  I  bg 

widow  ofjudgment'dehtor — Alleged  adopted  eon. — 
A  judgment-debtor  died.    His  widow  was  thereupon 
placed  on  the  record  as  hb  legal  representative.    In 
the  ezecution-procoe^ngs  which  followed  the  widow 
made  an  appeal  to  the  High  Court  against  a  certain 
order  passed  by  the  Court  executing  the  decree.     To- 
this   appeal,  a  person,  alleging  lumself  to  be  the 
adopted  son  of  the  deceased  judgment-debtor,  applied 
to  be  made  a  party.    The  widow  opposed  the  applica- 
tion denying  the  fact  of  the  adoption.      Meld  that, 
whether  the  applicant  was  or  was  not  the  adopted  son 
of  the  deceased  judgment-debtor,  there  was  no  objec- 
tion to  entering  his  name  on  the  record  if  the  decree- 
holder   consented,  as  it  tended  to  his  security  that 
this  should  be  done.     The  applicant  was  accordingly 
made  a  co-appellant  with  the  widow.     Lakshmibal 

V,  SAKTAPA  ItBTAPA  ShI.nTBB 

[L  li.  B.,  18  Bom.,  22- 


(/)  Bbbfondbntb. 

817.  Adding  respondent— Cf«t7 

Procedure  Code,  1882,  s,  559— Limitation  Act,  1877. 
— The  ^scretionary  power  of  directing  a  person  to- 
be  made  a  respondent,  conferred  on  the  Appellate 
Court  by  s.  559  of  the  Civil  Procedure  Code,  is 
not  limited  by  any  provision  in  the  Limitation  Act 
(Act  XV  of  1877).  Mabiokta  Motbb  v,  Bobopa 
Pbobad  Mooebbjbb        .    I.  Ii.  B.,  9  Gala,  866 

[U  C.  Ii.  B.,  480 
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Kor  in  tbe  case  of  tho  addition  of  a  defendant. 
Obisntal  Bank.  Cobpobatiov  v.  Chabriol 

[L  I<.  Bw,  19  Calc,  642 

^IS. Appellfite  Court 

—'Civil  Procedure  Code  (Act  XIV  of  1882),  *.  559. 
—The  Conrt  of  first  instance  gave  the  plaintiff  in  a 
suit  for  money  a  decree  against  the  defendant  B,  ex- 
empting the  defendants  A  and  H,  B  appealed,  mak- 
ing the  plaintiff  the  respondent  to  the  appeal.  The 
pWntiff  did  not  appeal  from  the  decree  of  the  Conrt 
of  first  instance  in  respect  of  the  exenvption  of  A  and 
JBT.  The  Appellate  Conrt  made  A  a  respondent  to  the 
appeal,  nnder  s.  fi59  of  the  Civil  Procedure  Code, 
and,  exempting  B,  gave  the  plaintiff  a  decree  against 
A.  BeJd  that,  inasmuch  as  s.  569  does  not  empower 
an  Appellate  Court  virtually  to  make  an  appeal  for 
an  appellant,  who  has  refrained  from  availing  himself 
of  his  privileges  under  the  law,  bv  introducitig  for 
him  other  respondents  than  those  he  h^is  included  in 
his  petition  of  appeal,  and  it  could  not  be  said  that  A 
was  "interested  in  the  result  of  the  appeal,"  as,  having 
the  unappealed  decree  of  the  Court  of  first  instance 
behmd  him,  his  position  was  secure,  the  Appellate 
Couit  had  improperly  made  ^  a  resjondentto  the 
appeal  and  given  a  decree  against  him.  Atma  Ram 
r.BALKiBHEN  1. 1*.  B.,  5  All.,  266 

^Sl?«  — — Practice— 

Parttet  to  croaS'appeafe.Smt  by  the  adoptive  son 
of  the  obligee  (deceased)  of  a  hypothecation-bond  to 
recover  prmdpal  and  mterest  due  on  the  bond  against 
the  hind  comprised  in  the  hypothecation.  Defendant 
No.  1,  the  obligor  of  the  bond,  had  executed  it  as 
manager  of  a  joint  Hindu  family,  of  which  defen- 
dant No.  2  ^as  a  m^-mber,  and  for  the  rightful  pur- 
poses of  the  family.  The  family  subsequently 
became  divided,  and  the  hypothecated  property  was 
divided  between  defendants  Nos.  1  and  2.  Defen- 
dant No.  1  afterwards  hypothecated  part  of  his 
share  for  a  private  debt  to  defendant  No.  3,  who, 
living   sued    on    his  hypothecation    and    brought 

^^A^!^}^^""^^^"^'  ^came  the  purchaser. 
The  District  Munsif  passed  a  decree  for  the  plaintiff, 
against  which  defendants  Nos.  2  and  8  preferred 
separate  appeals,  the  pUintiff  being  the  sole  respon- 
dent to  each  appeaL  The  District  Judge  on  appeal 
passed  a  decree  directing  that  the  pUintiff  shonld 
first  proceed  against  all  the  property  which  was  not 
subject  to  the  hypothecation  to  defendant  No.  3, 
including  the  share  of  defendant  No.  2.  Defendant 
Ao.  2  preferred  a  second  appeal  joining  all  the  other 
parties.  Beld  that,  though  both  defendants  Nos.  2 
and  3  preferred  separate  appeals  from  the  original 
decre^  they  only  made  the  plaintiff  respondent;  and 
defendant  No.  8  omitted  to  make  the  appellant 
(defendant  No.  2)  a  parijy  to  his  appeal,  but  the 
relief  prayed  for  in  each  appeal  was  that  the  original 
decree  might  be  set  aside  so  far  as  it  was  in  plain- 
tiff's favour  and  against  each  appellant  .  . 
Having  regard  to  the  relief  claimed,  there  was  no 
reason  to  hold  that  the  appellant  (defendant  Na  2) 

I?  V^f^'^y  P*^^  *^  *^«  »PP«»1  preferred  by 
defendant  Na  8.    Oopala  r.  Saminathattah 

[I.  Ii.  Bw,  12  Mad«,  255 


TARTXBB^contttHied. 
8.  ADDING  PARTIES  TO  SUITS- coa^tViiierf. 


820. 


Civil  Procedure 


Codff  8.  559 — Joinder  of  respondents  on  appeaL — 
In  1877  the  plaintiff  executed  a  deed  of  hypatheca* 
tion  to  one  of  two  partners  to  secure  a  lo^n  obtained 
from  them  jointly.     In  1K81  the  plaintiff  sold,  inter 
alio,  the  hypothecated  property  to  defendants  2  to  4, 
and  it  was  arranged  that  the  secured  debt  shoald  be 
paid  off  by  the  vendees.     They  failed  to  do  this,  but 
in  18S2  they  executed  a  mortgage  {or  the  amount  due 
in  favour  of  the  other  of  the  two  partners,  and  he 
thereupon  gave  a  written  discharge  to  the  plaintiff, 
who  was  found  to  have  been  acting  in  collusion  with 
him  to  the  disadvantage  of  his  partner,  the  bolder  of 
the  hypothecation-bond.     The  latter  brought  a  suit 
in  1885  upon  the  hypothecation-bond,  and  obtained 
a  personal  decree  against  the  present  plaintiff,  who 
did  not  appear  and  defend  this  suit,  the  amount  of 
the  decree  being  declared  to  be  charged  on  the  land 
in  the  possession  of  defendants  2  to  4.     Meanwhile, 
defendant  1,  who  was  the  assignee  of  the  mortgage  of 
1832,  had  obtained  a  decree  upon  it  against  defen- 
dant 4.    Thb  decree  not  having  been  executed,  he 
subsequently   sued  upon  the  mortgage  again,  and 
obtained  a  decree  against  defendants  2  to  4.     The 
plaintiff  now  sued  to  have  the  last>raentioned  decree 
set  aside  and  recover  the  balance  of  the  purchase- 
money  from  defendants  2.  to  4.    The  Court  of  first 
instance  passed  a  decree  for  the  amount  claimed,' 
and  declared  it  to  be  charged  on  the  land.     Defen- 
dant 1  preferred  an  appeal  in  which  defendants  2 
to  4  were  joined  by  the  Court  of  First  Appeal  which 
dismissed  the  suit.     BTeld  that  defendants  'J  to  4 
were  rightlv  joined  as   respondents  by  the  Court 
under  the  Civil  Procedure  Code,  s.  559.    EANAaAFPA 
V.  SoKKAiiiNaA      .         .    L  Ii.  B.,  16  Mad.,  862 


821. 


Power  of  the 


Appellate  Court  to  add  parties  as  respondents — 
Code  of  Civil  Procedure  (Act  XIV  of  1SS2J, 
s.  559. — In  a  suit  for  contribution  by  the  plaintiffs 
asrainst  the  defendants,  the  Court  of  first  instance 
gave  the  plaintiffs  a  decree  against  one  defendant 
and  exonerated  the  others.  On  an  appeal  by  the 
defendant  against  whom  the  decree  was  passed,  the 
Appellate  Conrt  directed  the  defendants  exonerated 
by  the  first  Court  to  be  added  as  respondents,  set 
aside  the  decree  against  the  appealing  defendant, 
and  passed  a  decree  against  the  defendants  who  were 
added  as  respondents,  as  representatives  of  one  8,  and 
ordered  the  amonnt  so  decreed  to  be  recovered  from 
the  estate  of  her  ('S's)  husband.  On  appeal  to  the 
Hi^h  Couit  by  the  defendants,  who  were  thus  made 
liable,  on  the  ground  that  they  were  wrongly  made 
parties  and  no  decrees  conld  be  passed  against  them, 
—  ffeld  that  there  was  nothing  wrong  in  the  course 
adopted  by  the  lower  Appellate  Court,  and  by  s.  559 
of  the  Code  of  Civil  I'^ocedure  the  defendants  were 
rightly  made  parties.  Atma  Bam  v.  Balkishen, 
J.  L,  S„  5  All:,  266,  dissented  from.  Upbitdba 
Lal  Mvkbbjbb  v.  Gibihdba  Nath  Mvebbjbe 

[I.  Ii.  B»,  25  Cala»  565 
2  a  W.  N..  425 

822. Civil  Procedure 

Code,  s,  559 — Power  of  Appellate  Court  to  add 
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respondent— Limitation  Act  (XV  of  1877),  e,  22. 
— The  power  of  an  Appellate  Coart  to  make  a  persoa 
a  reflpQi;ideat,  under  b.  659  of  the  Civil  Procedure 
Code,  is  not  affected  hy  the  Limitation  Act  (XV  of 
1877)*    In  exercising  its  powers  under  s.  569  of  the 
Civil  Procedure  Code>  an  Appellate  Court  is  com- 
petent  to  make  a  person  a  respondent  who,  in  the 
original  suit,  was  arrayed  on  the  same  side  with  the 
appellant.    Sohjta  v,  Ehaj^ak  Singh 

[L  li.  R.»  18  AU.,  78 
828.  ______   Civil  Procedure 

Code,  9.  559 — Power  of  Court  to  add  respondent — 
Limitation  Act  (XV  of  1877),  s,  22,^Seld  by  the 
Full  Bench  that  it  is  competent  to  a  Court  sitting 
under  s.  559  of  the  Code  of  Civil  Procedure  to  add  a 
person  as  respondent  in  an  appeal,  though  the  time 
ivithin  which  an  appeal  might  have  been  preferred  as 
iigainst  such  person  h^  expired.  Bindbshbi  Naik 
V.  Oakga  Sa^an  Sahit     .    I.  li.  B.»  14  All.,  164 


824. 


Civil  Procedure 


Code  (1882),  s.  559 — Addition  of  a  party  in  second 
appeal. — A  Court  cannot,  in  a  second  appeal,  act 
under  s.  559  of  the  Code  of  Civil  Procedure,  and  add 
a  party  as  a  respondent  unless  such  party  was  a  party 
to  the  appeal  below,  and  this  notwithstanding  thst  he 
was  a  party  to  the  suit  in  the  Court  of  first  instance. 
Chukni  v.  LAJiA  Bah  .        •    I.  Ij.  B.,  16  All.,  6 

825.  -       -  -  Civil  Procedure 

Code  (1882),  ss,  32,  559,  and  587— Addition  of 
parties  on  second  appeal — Appellate  Court,  Power 
of. — The  Court  on  second  appeal  is  competent  to 
bring  on  the  record  persons  who  had  been  originally 
joined  in  the  suit,  but  were  not  joined  in  the  lower 
Appellate  Court.  Chunni  v.  Lala  Ram,  J.  L.  B.,  16 
All.,  5,  dissented  from.  Pata  Matathil  Avtv  v. 
EovAHBL  AiQNA     .         .  I.  Ii.  B.,  19  Mad.,  161 


826. 


Civil  Procedure 


Cod»  (Act  XIV  of  1882),  ss.  372,  582— Attaching 
creditor  of  decree-holder  seeking  to  he  brought  on 
to  the  record  as  a  respondent. — Held  that  a  creditor 
of  a  decree-holder  who  had  attached  the  decree  pend- 
ing an  appeal  against  it  was  not  entitled  to  be  made 
a  party  respondent  to  the  appeal  under  ss.  872  and 
582  of  the  Code  of  Civil  Procedure.  Chail  Bbhabi 
Lal  v.  Bahica£  Das  I.  L.  B.,  20  AIL,  88 


827. 


Power   of  the 


Appellate  Court  to  add  parties  as  respondents — 
Code  of  Civil  Procedure  (Act  XIV  of  1882), 
s,  559. — C,  owner  of  a  factory,  executed  -a  hundi  in 
&vour  of  B,  and  purchased  land  from  B  from  the 
proceeds  thereof.  C  then  sold  his  factory  to  PC,  who 
obtained  possession  of  the  land.  In  a  suit  brought 
by  B  upon  the  hundi,  C  and  H  were  made  defen- 
dants, but  C  did  not  appear  in  the  first  instance,  and 
an  ex'parte  decree  was  passed  against  him  alone. 
C  appealed  against  B  without  maldng  H  a  party 
respondent  to  his  appeal.  The  lower  Appellate  Court 
passed  an  order  adding  ^  as  a  respondent,  and  even- 
tually passed  a  decree  against  H,  On  second  appeal 
by  i*  to  the  High  Court,— ifeW,  referring  to  s.  559 
ox  the  Civil  Procedure  Code  (1882),  that  the  lower 
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Appellate  Court  was  right  in  adding  jET  as  a  party 
respondent  to  the  appeaL  Aima  Bam  v.  Balkishen, 
J.  L.  B„  5  All.,  266,  dissented  from.  Upendra  Lal 
Muketyee  v.  G-irindra  Nath  Mukerjee,  I.  L.  B.,  25 
Calc,  565,  and  Manickt/a  Moyee  v.  Baroda  Prosad 
Mookerjee,  I.  L.  B.,  9  Calc,  355,  referred  to. 
Hudson  «.  Basdeo  Bajfyb 

[I.  Ii.  B.,  26  Calc,  109 
8  C.  IRT.  M".,  76 


828. 


Persons  inter' 


Bsted  in  the  result  of  the  appeal — CitV  Procedure 
Code  (1882),  s*  559. — In  a  suit  for  possession  of 
land  the  Court  of  first  instance  decreed  the  plain- 
tilPs  suit  in  part  against  the  defendants.  Some  of 
the  defendants  appealed  to  the  High  Court  without 
making  the  other  def  endats  party-respondente.  The 
plaint^s  preferred  a  cross-objection  under  s.  561  of 
the  Code  of  Civil  Procedure.  The  non-appealing 
defendants  where  added  as  respondents  by  an  order  of 
the  High  Court  to  the  effect  that  they  might  be 
made  parties  without  prejudice  to  any  objection  that 
might  be  urged  on  their  behalf  at  the  hearing  of  the 
appeal.  The  non-appealing  defendants  at  the  hear- 
ing of  the  appeal  contended  that  they  were  wrongly 
made  parties.  Held  that  the  non-appealing  defen- 
dants were  persons  who  were  interested  in  the  result 
of  the  appeal,  within  the  meaning  of  s.  659  of  the 
Code  of  Civil  Procedure,  and  that  therefore  they 
were  rightly  made  parties.  BiSHim  Chubn  Bot 
Chowshst  v.  Jogbndsa  Nath  Boy 

[I.  L  B.,  26  Calo.,  114 


4.  STBIKINQ  OFF  PABTIES. 
(a)  Dbpbndants. 


82&. 


Bemoval  of  name  of  defen- 


dant from  record— CirtZ  Procedure  Code  (1882), 
s.  32. — An  order  striking  the  name  of  a  defendant  off 
the  record  of  a  suit  cannot  be  made  under  s.  82  of 
the  Code  of  Civil  Procedure  at  a  period  subsequent  to 
the  first  hearing  of  the  suit.  Abbas i  BsaAH  v, 
Imdapi  Jan      •        .        .    I.  Ij.  B.,  18  AIL,  68 

5.  SUBSTITUTION  OF  PABTIES. 


880. 


(a)  ObxtbbaLLY. 
Substitution  of  parties  in 


execution  proceedings  after   appeal  —  Be- 

presentati res  of  jwigmewt'debtor — Civi I  Procedure 
Code  (1882),  ss.  361  to. 372.— The  Civil  Procedure 
Code  does  not  contemplate  the  representatives  of  the 
judgment-debter  being  placed  on  the  record  after  the 
appellate  decree  has  been  passed.  There  is  no  ex- 
press provision  for  it  in  the  sections  relating  to 
execution.  Ss.  361  to  872  relate  te  changes  during 
suit,  and  speak  only  of  "  plaintiffs  '*  and  **  defendants  ** 
— ^terms  which  seem  te  show  that  they  were  only 
intended  to  apply  to  proceedings  up  to  final  deter*, 
minatipn  by  the  appellate  decree  and  not  to  proceed- 
ings in  execution  between  the  jndgment-crecUtor  and 


(    6669    ) 


DIGEST  OF  CASES. 


(    6570    ) 


TARTIE&--eoiUinued. 

6.  SUBSTITUTION  OF  FAB.TUS&'^oiUinued. 

judgment-debtor.      Hibjlohasd    Hasjitaitdab    r. 
Eastuxohabd  Easidab  .  I.  li.  B.»  18  Bom.,  224 


881. 


«« 


Jjeg9l  representative 


ft 


Civil  Procedure  Code,  *.  SeS—Abaiement  of  suit  or 
appeal — The  words  "the  legal  representative"  in 
B.  966  of  the  Code  of  Civil  Procedure  must,  where  there 
are  more  than  one  legal  representative,  be  read  in 
the  plural.  Where  only  one  has  been  added  as  a 
party,  the  suit  or  appeal  would  abate.  In  the  case 
of  an  appeal,  either  all  the  representatives  of  the 
deceased  appellant  should  have  been  brought  upon 
the  record  as  appellants,  or  if  any  had  refused  to  be 
joined  as  appellants,  they  should  have  been  brought 
on  as  respondents.    Ghahavpi  Lal  «.  Anm  Bb0am 

[I.  li.  B.,  16  AU.»  211 

882.  Power  of  Court  to  substi- 
tute parties— C»ti7  Procedure  Code,  1859,  s.  73. 
— A  Court  has  no  power  under  s.  73,  Act  VIII  of 
1869.  to  substitute  one  party  for  another,  by  striking 
one  off  and  putting  another  on  the  record.      Bal 

QOBIKD  TSWASBS  r.  HXTBBEITATH  PXBBHAD  SAHOO 

[16  W.  B.,  188 

See  JTrDooFVTTBs  Chattsbjbs  V,  Cbundbs 
Ea5t  Bhuttachabjbb  .    9  W.  B.,  809 


(&)  PLAIVTpn>8. 


888. 


Purchaser    of 


plaintiff**  interest, — The  Court  has  no  power  to  allow 
the  purchaser  of  the  rights  of  the  plaintiff  in  a  suit 
to  be  substituted  for  him  on  the  record.  Judoo* 
pirrTBB  Chattbbjbb  v.  Chundbb  Eant  Bhutta* 

OHABJBB 9W.  Bw,  809 

Sahbb  Bot  v.  Chooitbb  Singh  .    9  "W.  B.,  487 

Bbbb  Chuitdbb  Boy  v.  Titxbbzoodbek 

[12W.B.,87 

See  Bas  GoBnm  Tbwabbb  v.  Hubbbfath  Pbb- 
BHAs  Sahoo  .  16  W.  B.»  188 

884. Substitution  of  plaintiff— 

Assignee  of  plaintiff —  Waiver  of  objection  — 
Ground  of  special  appeal,  —  It  is  not  correct  to 
substitute  the  assignee  of  the  original  plaintiff  as  the 
plaintiff  on  the  record,  the  proper  course  being  to 
add  him  as  a  party  plaintiff  if  he  desires  it.  Where, 
however,  the  substitution  is  made  before  judgment  in 
the  first  Court,  and  is  not  objected  to,  and  there  is  no 
allegation  that  any  party  had  be^en  prejudiced  thereby, 
the  error  will  not  be  considered  in  special  appeal 
Judooputtee  Chatterjee  v.  Chunder  Kant  Bhutto- 
chary ee,  9  JF,  JR.,  309;  Saheb  Roy  v.  Choonee 
Singh,  9    W.  R„  487,  considered  and   explained. 

SVBHEB  BhITBAK  r.  MUDDOIT  MOHUN  CbOTTO- 
PADHTA 2  C.  Ij.  B.,  297 


886. 


—  Consent    of 


parties — Irregularity — Death  of  plaintiff, — ^]>uring 
the  pendency  of  a  suit  brought  by  a  Hindu  widow  to 
recover  possession  of  her  husband's  estate,  the  widow 
diedj  and  two  claimants  (first  a  female  on  the  strength 
of  a  will  executed  by  the  widow,  and  afterwards  the 
heir  of  the  deceased  husband)  were  made  co-plain- 
tiflis.    Beld  that,  although  it  was  not  strictly  regular 

TOl.  IT 
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or  usual  to  allow  the  two  claimants  to  come  u^on  the 
record  as  co-plaintiffs,  the  irregularity  had  been 
cured  by  the  consent  of  the  parties,  it  beinir  for  their 
advantage  that  the  trial  should  proceed,  and  that 
the  co-plaintiffs  should  be  left  in  possession  of  any 
decision  which  they  might  obtain  against  the  defen- 
dants, and  allowed  to  settle  the  question  arising 
between  themselves  in  other  proceedings.  Pabbuttt 
V.  Hioonr         ....    HW.  B»«476 

S.  C.  Pabbatti  v.  BHixnir  8  B.  I«.  B.,  Ap.»  98 

886. 1 ; Making  d^ew 

dants  plaintiff's  after  suit  by  them  would  be  barred 
— Limitation — Civil  Procedure  Code,  1882,  s.  S2 
— Suit  to  set  aside  sale. — A  mitta  held  by  tenants 
in  common  was  sold  for  arrears  of  revenue  at  a  time 
when  the  owners  of  a  moiety  thereof  were  minors. 
In  a  suit  brought  by  the  mother  of  these  minors  on  their 
behalf  against  the  Collector  to  set  aside  the  sale,  the 
plaintiffs  impleaded  also  the  other  previous  owners, 
of  whom  one  was  the  purchaser  at  the  sale.  Two 
others,  in  their  written  statement,  pleaded  that  tihe 
purchase  had  been  made  in  fraud  of  their  rights,  and 
claimed  to  be  still  entitled  to  cheir  shares  in  the 
mitta  on  the  ground  that  the  purchaser  must  be  held 
to  have  purchaoed  for  their  benefit  (Indian  Trusts 
Act,  1882,  s.  90).  They  further  claimed  that,  sho  ild 
the  sale  be  set  aside  so  far  as  the  plaintiff's  interests 
were  concerned,  the  sale  of  their  interests  also  should 
be  held  to  be  null  and  void.  Before  the  suit  came 
on  for  hearing,  the  District  Judge  suo  motu  ordered 
that  these  two  defendants  should  be  made  plaintiffs 
in  the  suit  under  s.  32  of  the  Code  of  Civil  Proce- 
dure. At  the  date  when  this  order  was  made,  the 
claim  of  these  defendants,  had  they  sued  to  set  aside 
the  sale  in  their  own  interest,  was  barred  by  limita- 
tion. Meld  that  the  order  was  illegaL  Ebishita 
V,  Mbkamfbbuha.  Ebibhita  v.  Collbctob  op 
Salbm  ....    1. 1«.  B^  10  Mad.,  44 

887.  Death  qfplain- 

tiff  after  judgment, — When  a  person  deshres  to  be 
added  as  representative  upon  the  death  of  a  plaintiff 
after  judgment,  he  must  satisfy  the  Court  that  he  is 
the  proper  person  to  be  so  added.  Muhaicmad  Hu- 
SATir  V,  EBTrsHALO  .    I.  li.  B.9  9  All.,  181 


888. 


Civil     Procc' 


dure  Code,  1882,  ss,  366,  367— Procedure  when 
rival  parties  claim  to^  be  the  representatives  of 
deceased  plaintiff — Rival  claimants — Appeal — 
Appeal  by  one  plaintiff  against  another, — Pending 
a  suit  for  redemption,  one  of  the  plaintiffs  died. 
Thereupon  A,  eliding  as  the  adopted  son,  and  3, 
as  the  daughter  of  the  deceased,  made  separate  appli- 
cations under  s.  866  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882)  to  be  phiced  on  the  record.  The 
Subordinate  Judge  ordered  both  claimants  to  be 
entered  on  the  record  as  legal  representatives  of  the 
deceased  plaintiff,  and  proceeded  with  the  suit.  At 
the  hearing  he  found  that  A'»  adoption  was  proved, 
and<  that  B  was  not  the  legal  heir  of  the  deceased. 
He  therefore  passed  a  decree  for  redemption  in  A'b 
favour.  Against  this  decree  3  appealed,  making  A 
alone  the  respondent  in  the  appeal.     The  Appellate 

10  B 
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Court  lield  that  JB,  and  not  A,  was  the  heir  of  the 
deceased.  It  therefore  passed  a  decree  in  ^'s  favoar 
and  against  A.  On  second  appeal  to  the  High 
Conrty — Seld  that  the  Subordinate  Jndge  ooald  vjS/b, 
under  s.  867  of  the  Code  of  Civil  Procedure,  admit 
on  the  record  both  the  rival  claimants  as  legal 
representatives  of  the  deceased  plaintiif,  or  adjudi- 
cate by  his  decree  between  thdr  rival  claims.  Seld 
also  that  the  Appellate  Court  oaght  not  to  have 
allowed  one  pliuntiff  to  appeal  against  the  other,  or  to 
have  decided  th^  rights  of  different  pliuntifls  inter  m. 
ViTHV  V.  BHI3CA    .        .    L  Ii.  B.»  16  Bom.,  145 


889.  ^- 


Civil     Proee* 


dure  Code  ('1882),  a$.  866  and867—Bepreeeniaiion 
of  a  dececued  plaintiff^^S,  365  of  the  Code  of  Civil 
Procedure  presupposes  that  the  party  claiming  to 
represent  a  decease!  plaintiff  is  his  legal  representa- 
tive! but*  if  the  representative  character  is  denied* 
or  when  two  or  more  persons  claim  it*  the  procedure 
presciibed  by  s.  867  of  the  Code  should  be  followed. 
OvLA  V.  Bebpathbb       .    I.  Ij.  B.»  17  MacL,  209 


840. 


Dekhan  Agri* 


cuHurxHt  Act  (XVII  of  1879J,  ee.  49  and  74 
Conciliation  agreement  forwarded  to  be  filed  in 
Court — Death  of  plaintiff'— Substitution  by  the 
conciliator  of  the  name  of  the  deceased^ e  heir  on 
the  return  of  the  agreement  by  the  Subordinate 
Judge — Practice. — A  plaintiff  applied  to  a  concili- 
ator appointed  under  the  Deknn  Agriculturists' 
BeHef  Act  (XVII  of  1879)  for  an  amicable  settle- 
ment of  a  dispute  between  himself  and  the  defen- 
dant* and  came  to  an  agreement  disposing  of  the 
matter  which Vas  duly  forwarded  to  the  Subordinate 
Judge  to  be  filed  in  Court.  On  receipt  of  the 
agreement,  the  Subordinate  Judge  issued  notices  to 
the  parties  to  show  cause  why  the  agreement  should 
not  be  filed*  and  was*  on  the  day  of  hearing,  informed 
that  the  agreement  could  not  be  filed  owing  to  plain- 
tiff's death.  The  agreement  was  then  returned  to 
the  conciliator,  who  entered  therein  the  name  of  the 
deceased  plaintiff's  heir  and  forwarded  it  to  the 
Subordinate  Judge.  A  question  having  thereupon 
arisen  as  to  whether  the  conciliator  could  enter  on  the 
record  the  name  of  the  heir  of  the  deceased  plaintiff, 
— Seld  that,  although  there  is  no  provision  in  the 
Dekkan  Agriculturists'  Belief  Act  empowerin^r  a  con- 
ciUator  to  enter  the  name  of  the  heir  of  a  party*  and 
Government  have  not  apparently  under  s.  49  (a)  of 
the  Act  made  any  rules  regulating  the  procedure 
before  conciliators  in  this  respect,  yet  when  a  Sub- 
ordinate Judge  is  seized  of  a  coociliation  agreement* 
there  is  a  proceeding  before  him  under  the  Act.  He 
should  ther^ore*  under  s.  74  of  the  Act,  follow  the 
provisions  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882)  in  regard  to  placing  on  the  record  the  heirs  of 
the  deceased  parties.  Nasatasdab  Saichabam  «. 
E02n)i        •        «        •     I.  Ij.  B.,  19  Bom.,  202 


841. 


SepreeentO' 


tivee  qf  deceased  widow — Citil  Procedure  Code 
(1882),  s,  366— " Legal  representatives'* — Rerer^ 
sionary  heirs  of  husband. — On  the  death  of  a  Hindu 
heiress*  after  institution  of  a  suit  to  recover  property 


"BAJBJmEA— continued. 

6.  SUBSTITUTION  OF  PABTIBS— con^'atisif. 

belonging  to  her  deceased  husband*  the  reversionary 
heirs  of  Uie  husband  are  her  legal  representatives  to 
proceed  with  the  suit  within  the  meaning  of  s.  866  of 
the  Civil  Procedure  Code.  Ramhishore  Chucher^ 
butty  V.  KallyJcanto  Chuck erbutty,  I,  L.  R„  6 
Calc,  479,  applied.  Katama  Natchiar  v.  i%s 
Rajah  of  Shivagunga,  9  Moore's  I.  A,,  539,  and 
Sari  Nath  Chatterjee  v.  Mothurmohun  Goswami» 
L  L.   R.,  21  Cole.,    8,  referred  to.      PBuckoYX 

CHOUDHSAin  V.  PSBOKATH  DbVB 

-[I.  Ii.  B.,  28  Calc.»  886 

842.  Legal  repre- 
sentative of  Hindu  widow — Civil  Procedure  Code, 
«.  866 — Reversioner. — A  reversioner  succeeding  to 
the  estate  of-  a  deceased  person  after  the  death  of  the 
widow  of  tllat  person  would  be  bound  by  a  decree 
obtained  against  the  widow,  provided  that  there  was  a 
fair  trial  of  the  suit  in  which  the  decree  was  passed* 
Consequently  the  widow's  right  to  sue  survives  to* 
and  devolves  on*  the  heir  of  her  husband  entitled  to 
the  estate*  and  such  heir*  and  not  her  personal  heirs* 
should  be  held  to  be  her  l^al  representative  for  the 
purposes  of  s.  866  of  the  Code  of  Civil  Procedure. 
Kaiama  Natchiar  v.  The  Rajah  of  Shivagunga, 
9  Moore's  I.  A.,  648  ;  Sari  Nath  Chatterjee  v. 
Mothwrmohun  Qoswamit  J.  L,  12.*  21  Calc,  8,  and 
Premmoyi  Choudhrani  v.  Preonath  Dhur,  I.  L.  R„ 
23  Calc,  636,  referred  to.  TsiBHirwAir  Suiq>ab 
EUAB  r.  SbI  NABAIK  SiKGH 

[L  Ii.  B..  20  AIL,  841 

848.  C»Vt7  Proce- 
dure Code  (Act  XIV  fif  1882),  s.  872— Applica- 
tion for  revival  of  suit — Limitation — Application 
in  a  pending  suit. — In  a  suit  for  a  declaration  of  the 
rights  of  the  parties  and  for  partition  a  preliminary 
decree  was  made  on  the  12th  July  1887,  declaring 
the  rights  of  the  parties  and  directing  partition. 
Since  then  no  steps  had  been  taken  to  carry  out  the 
decree.  The  plaintiff,  the  father  of  the  petitioners* 
died  in  December  1891,  leaving  the  petitioners,  who 
now  applied  to  have  the  suit  revived  in  their  name. 
One  defendant  opposed  the  application  on  the  ground 
that  it  WNS  barred  by  limitation  under  h.  372,  Civil 
Procedure  Code.  He  also  alleged  that  he  was  an 
infant  at  the  time  the  suit  was  instituted,  and  was  not 
aware  of  any  of  the  proceedings  till  notice  of  this 
application.  Seld  that  the  application  was  made 
in  a  pending  suit,  and*  though  f|klling  within  s.  872* 
Civil  Procedure  Code*  was  not  time-barred,  the  right 
to  apply  being  one  which  accnus  from  day  to  dsy. 
Kedar  Nath  Dutt  v.  Harra  Chand  Butt,  /.  L.  R., 
8  Calc,  4^,  and  Baroda  Kant  Mitter  v.  Aghore 
Nath  Neogy,  unreported.  Suit  No.  265  of  1882. 
(Salb,  J.)  That  the  question  as  to  whether  the 
defendant  was  aware  of  the  proceedings  could  not  be 
considered  at  that  stage  of  the  case.  Bah  Nath 
Bhattaohabjbb  v.  Uma  Charak  Siboab 

[8  C.  W.  N.,  766 


(c)  Dbvendantb. 
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— Death  of  defendant* — As  soon  as  it  is  shown  that 
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6.  SUBSTITUTION  OF  VARTlES—eontifmed. 

a  defendant  wu  dead  at  the  time  the  plaint  wu  filed, 
the  Court  ought  to  refuse  to  proceed  further  in  the 
•nit,  and  to  leave  it  to  the  plamtiff  to  beg^n  de  aovo 
against  the  proper  person.  Su&komotbb  o.  Btkuvt 
CmnfDBB  MuBTOTBB    .  .25  W.  B.,  17 


846. 


—  —  Death  of  defn^ 


dant — Rgpresentative  of  decectsed  defendant. — 
Where  the  plaintiif  in  a  suit  prays  that  a  person  nuiy 
be  substituted  on  the  record  as  the  heir  of  a  defen- 
dant who  has  died,  the  Judge  should  raise  an  issue 
as  to  whether  the  person  sought  to  be  substituted  [u 
the  heir  of  the  deceased  defendant.  Kaxai  Lall 
Khah  t.  Sashi  Bhvbon  Bibwab 

[Llu'R.,6  Calc^  777 
8  C.  Ii.  B.,  117 


846. 


Procedure — 


Death  of  debtor  after  attachment  and  before  sale — 
Hepreeentatives  not  made  parties — Sale  illegal, — 
Where  a  judgment-debtor  died  after  his  land  had 
been  attached  and  the  creditor  brought  the  land  to 
sale  without  making  the  representatives  of  the  de- 
ceased parties  to  the  proceedings, — Held  that  the 
sale  was  illegal  and  must  be  set  ande.    Bamasaici 

ATTAVaAB  V.  BaGIKATHI  AKMAL 

[I.  Ii.  B.,  6  Had.,  180 

847.  Civil     Proce- 
dure Code,  «t.  S72,  647 — Assignment  after  decree 
in  Court  of  first  instance— Assignee  made  party 
after  appellate  decree  for  purposes  of  execution, — 
S.  872  of  the  Civil  Procedure  Code  cannot  be  applied 
to  the  assignment,  creation,  or    devolution    of  an 
interest  subsequent  to  the  decree  in  a  suit.     The 
section  has  no  application  to  proceedings  in  execution 
of  decree ;  and  a  Court  has  no  juris(iUction,  reading 
s.  372  with  s.  647,  to  bring  in  a  party  after  decree 
and  make  him  a  judgment-debtor  for  the  purposes  of 
execution.     Qocool  Chunder  Q-ossamee  v.  Admin- 
istraior-Oeneral  of  Bengal,  I,  L.  J?.,  6  Calc,  726, 
and  AitomeyGeneral  v.  Corporation  of  Birming* 
ham,  L.  JZ.f  15  Ch.  Z>.>  423,  referred  to.     Where  a 
Court  had  so  acted,  by  an  order  which  might  have 
been,  but  was  not,  made  the  subject  of  appeal  under 
fi.   L88  of  the  OAB,—Held  that,  as  there  was  no 
jurisdiction    to    make    such    an    order,    the    party 
aggrieved  was  competent  to  object  thereto  on  appeal 
from  a  subsequent  order  enforcing  execution  a^^^ainst 
him  as  a  judgment-debtor.    Goodall  o.  Musboobib 
Bakk                                  .    I.  Ii.  B.»  10  All.,  97 


848. 


Civil      Proce- 


dure Code,  **.  2B4,  832,  688—Death  of  Judgment- 
debtor  between  order  for  possession  in  execution  of 
decree  and  delivery  oj  possession — Appeal  against 
appellate  order  reversing  an  order  under  s.  332, — 
A  decree-holder  in  a  District  Munsifs  Court  obtained 
an  order  for  possession  of  land  in  execution  of  his 
decree  on  20th  August,  on  which  day  the  judgment- 
debtor  died.  Possession  was  delivered  on  28th 
August.  The  persona  possessed  presented  a  petition 
under  s.  332  of  the  Code  of  Civil  Procedure  disputing 
his  right  to  be  put  into  possession,  on  the  ground, 
inter  alid,  that  the  judgment-debtor  was  not  repre- 
sented on  the  record.    On  appeal  against  the  appel- 

TOl.  IV 
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late  order  of  the  District  Judge, — Seld,  assuming 
that  the  order  for  possession  was  made  prior  to  the 
death  of  the  judgment-debtor,  there  was  no  necessity 
for  the  decree-h(uder  to  bring  any  other  person  on  to 
the  record  between  the  &te  of  that  order  and 
the  date  on  which  the  arder  was  executed.  Rama* 
sami  V.  Bagirathi,  7.  X.  R„  6  Mad,,  180,  distin- 
guished.   BnrTAKKA  r.  Fakiba 

[L  Ii.  B.,  12  Had.,  211 

849.  Civil  Proce- 
dure Code,  ss.  284,  868— Sale  in  execution  of  decree 
— Death  of  judgment-debtor  after  attachment  and 
before  sale — Representatives^  not  joined, — A  decree- 
holder  attached  land  of  the  judgment-debtor  in  exe- 
cution of  his  decree  and  a  sale-proclamation  was 
made ;  the  judgment-debtor  died,  and  his  legal  repre- 
sentatives were  not  brought  on  to  the  record,  but  the 
execution  proceeded  to  sale.  Held  thit  the  repre- 
sent\tives  should  have  been  substituted  as  parties  on 
the  record,  and,  this  not  having  been  done,  the  sale 
should  be  set  aside.  Ramasami  Ayyangar  v.  Bagi- 
rathi Ammal,  I.  Z,  R.,  6  Mad,,  180,  followed. 
KbishkAtta  V,  Ukitibsa  Bb^am 

[L  Ii.  B,  16  MacL,  899 

GboTRA  V,  ADMmSTBATOB-GBNBBAL  OP  MaDBAB 

[L  Ii.  B.,  22  Mad.,  119 

Contra,  Sheo  Pbasad  v,  Hiba  Lal 

[L  Ii.  B.,  12  AIL,  440 

(d)  Appbllahts. 

850. Substitution  of  appellant 

— Right  of  lessor  after  lease  has  expired  to  repre* 
sent  lessee,— X  lessor  cannot,  after  the  expiration  of 
the  lessee's  lease,  appeal  from  the  dismissal  of  the 
lessee's  suit  concerning  a  boundary  dispute.     Com- 

MIBSIONBB    OP    THE    ^OlTDBBBUNDB     t*.     ChUNDBB 

CooMAB  Qhobb  8  W.  B.,  176 

"Plaintiff"  was  held  to  include  an  appellant  in 
Bajhonbe  Dabeb  r.  Chuvdbb  Kant  Sandel 

[L  Ii.  B,  8  Calo.,  440 :  10  C.  Ii.  B.,  487 

861.    Civil  Procedure 

Code  (1882),  ss.  865,  866,  and  582— Administrator 
appointed  under  Bom.  Reg,  VIII  of  1827,  s,  10 — 
Act  XIX  of  1841,  s,  9 — Administrator- General's 
Act  (II  of  1874J,  s.  18— Death  of  appellant- 
Abatement  of  appeals—An  administrator  appointed 
under  8.  10  of  Bombay  Begulation  VIII  of  1827  does 
not  by  such  appointmoit  become  the  le^  repre- 
sentative of  the  deceased,  or  entitled  to  continue  an 
appeal  filed  by  him.  Malapa  Sidapu  Dbsai  v. 
DbyiNaik         .    .     .      I.  Ii.  B,  21  Bom.,  102 


862. 


Citil  Procedure 


Code  (lS82J,s,  365— Legal  representative  -  Execu- 
tor— Death  of  appellant, — A  tarwad  in  Malabar  sub- 
ject to  Marumakkatayam  law  was  reduced  in  number 
to  two  persons,  viz,,  the  kamavan  and  his  younger 
brother,  the  plaintiff.  They  quarrelled,  and  the 
former  without  the  consent  of  the  latter  adopted  9A, 
members  of  the  tarwad  his  son  and  daughter  and  her 
children.  On  his  death  the  plaintiff  sued  for  posses- 
sion  of  the  tarwad  property  and  for  a  declaration  that 
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the  adoptions  were  iDvalid.  Held  that  the  plaintiff 
was  entitled  to  the  relief  ^aaked  for.  After  au  appeal 
was  presented  by  plaintiff,  who  had  obtained  a  decree 
for  possession  Int  no  other  relief,  he  died  leaving  a 
will  making  certain  dispoutions  of  th^  property  to 
which  he  was  solely  entitled  on  the  assuipption  that 
the  adoptions  in  question  were  invalid,  and  his  exe- 
cutor was  admitted  as  his  legal  representative  for 
prosccutmg  the  appeal.    Pattath  Nanf  Mbnon  «. 

THIB7TBIFALLI  BAMAN  IdEVOV 

|[I.  Ij.  XL,  20  Mad.»  61 

853. Substitution  of 

henejiciariet  for  trustees — Decree  for  vosnession 
foith  directions  for  mutual  conveyances,  Fffect  of— 
Appeal  filed  in  the  name  of  a  wrong  person — Cixil 
Frocedure  Code  (Act  J[IVof1S82J»  s.  ^—Limita- 
tion  Act  (XVofl877J,s,  5.*— F rem  an  order  made  in 
execution  of  a  decree  against  certain  trustees,  the 
latter  filed  an  appeal  on  the  18th  April  1898.  In 
the  meantime,  in  a  suit  instituted  by  the  beneficiaries 
against  the  trustees,  a  decree  had  been  passed  on  the 
5th  April  1898,  declaring  that  the  beneficiaries  were 
entitled  to  possession  of  the  trust  estate  from  the 
18th  April  and  directing  the  trustees  to  make  over 
possession  to  them.  This  decree  further  directed  that 
proper  conveyances  should  be  executed  by  the  trustees 
when  required.  On  the  5th  July  1898,  thfi  bene- 
ficiaries applied  for  substitution  of  their  names  in  the 
place  cf  the  trustees  in  the  appeal  filed  on  the  18th 
April.  Held  that,  though  the  trustees  were  directed  to 
execute  proper  conveyances  when  required,  yet, 
having  regard  to  the  direction  as  to  delivery  of 
possession,  the  decree  of  the  5th  April  must  be  taken 
to  have  divested  the  property  out  of  the  trustees 
and  vested  it  in  the  beneficiaries.  The  trustees 
therefore  had  not  any  estate  left  in  them  on  the 
18th  April  sufficient  to  justify  their  being  appel- 
lants. That  the  beneficiaries  can  only  be  substituted 
in  place  of  the  trustees  if  they  can  bring  the  case 
within  s.  5  of  the  LimiUtion  Act.  S.  27  of  the 
Civil  Procedure  Code  does  not  apply  to  an  appeal 
filed  in  the  name  of  a  wrong  person.  Dwabka  Nath 
Biswas  n  Debendba  Nath  Taoobb 

[4  C.  W.  TS„  58 

(e)  BBSFOiTDEirrs. 

854.  Substituting  respondent 

— Discretion  of  Court  to  add  parties  as  respondents. 
—  A  Judge  has  discretion  in  the  matter  of  adding  a 
fresh  respondent  to  the  record,  the  latter  having 
been  a  party  to  the  original  suit.  Showdamiioib 
DossBE  V.  Bam  Boodbo  Gavooolt  8  W.  B.,  867 

855.  -  Civil  Froce- 
dure  Code  (ISSSJ,  ss.  3,  868,  62—Itespondent, 
Death  o/—Prac/foe.— Having  regard  to  s.  8  of 
Act  XIV  of  1882,  it  is  clear  that  the  word  "  Code  "  in 
ich.  II,  art.  171B,  of  Act  XV  of  1877  applies 
to  the  present  Code  of  Civil  Procedure,  Act  XIV  of 
1882 ;  and  that  therefore  the  word  "  defendant "  in 
t.  868  of  that  Code,  when  read  with  s.  582,  must 
be  held  to  include  '*  respondent."    Ik  the  mat- 
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SosHi  Bhusan  Chaitd  r.  Obish  Chuvdeb  Ta» 
LVKHDAB  •        .    I.  Ij.  B.,  11  Calo.,  694 

856.  Co'sharer    of 

plaintiff  in  suit. — When  a  co-defendant  (a  co-sharer 
with  the  plaintiff  in  the  property  in  dispute)  waa 
thought  by  the  Judge  to  be  a  necessary  party  as  res- 
pondent in  the  appeal, — Held  that  the  Judge  should, 
under  s  73,  Act  VIII  of  1859,  and  otherwise, 
have  caused  him  to  be  made  a  respondent,  instead  of 
dismissing  the  appeal.  AohItmbah  Paubet  v. 
Bahsahot  Pattbet  .    'W.  B.,  1864. 186 


857. 


Procedure    in 


ease  of  the  death  of  respondent  pending  an  appeal 
^CiviJ  Procedure  Code  (Act  X  of  W?),  ss.  869, 
S82. — Procedure  analogous  to  that  laid  down  in 
s.  3C8  of  the  Civil  Procedure  Code  (Act  X)  of  1877 
in  respect  of  the  death  of  a  defendant  must  be  ap- 
plied in  the  case  of  the  death  of  a  respondent.  Where 
therefore  u  respondent  dies  during  the  pendency  of 
an  appeal,  it  is  for  the  appellant  to  take  the  initia- 
tive, and  he  is  at  liberty  to  select  one  or  more  per- 
sons to  defend  the  a]>peal ;  and  no  person  other  than 
the  person  so  selected  has  a  right  to  force  himself 
into  the  proceedings  and  to  claim  to  have  his  name 
entered  as  representative  of  the  deceased  respondent 
against  the  appellant's  consent.  Persons  so  intro- 
duced on  the  record  may  or  may  not  be  the  real  re- 
presentatives of  the  deceased  respondent ;  but  the 
merits  of  their  claim  to  be  such,  on  the  ground  of  any 
right  or  status,  snch  as  that  of  adoption,  is  immate- 
rial to  the  determination  of  the  appeal.  Lakshmibai 
V.  Balkbishna  .    1. 1<.  B.,  4  Bom.,  654 

See  Bajvokbe  Dabee  v.  CHUimiTB  Eaut  Sak- 
DEL       I.  Ii.  B.,  8  Calo.,  440 :  10  C.  I..  B.,  487 

858.  —  Civil  Procedure 
Code,  18S2,  ss.  365,  368,  and  6S2— Deceased  sole  re- 
spondent-^Practice.—Vxxder  s.  868  of  the  Civil 
Procedure  Code  (XIV  of  1882),  a  plaintiff  may  have 
the  representatives  of  a  deceased  sole  defendant 
placed  on  the  record  so  that  he  may  continue  his  suit 
against  them,  but  there  is  no  section  which  allows  the 
representatives  of  a  sole  defendant  who  has  died  to 
be  placed  on  the  record  at  their  own  request.  Con- 
sequently s.  582  gives  no  authority  to  a  Civil 
Court  to  place  on  the  record  at  their  own  request  the 
representatives  of  a  deceased  sole  respondent.  Such 
an  application  cannot  be  entertained.  Bai  Jaybb  «. 
HATHisiKa                           I.  Ij.  B.,  9  Bom.,  56 

859.  —  Civil  Proee' 
dure  Code,  es.  82, 368 — Death  of  respondent  in  appeal 
— Rival  claims  to  represent  deceased. — Although  a 
Court  is  bound  by  s.  868  of  the  Code  of  Civil 
Procedure  to  place  on  the  record  the  name  of  the 
person  alleged  by  the  appellant  to  be  the  legal  repre- 
sentative of  a  deceased  respondent,  nevertheless, 
where  a  person,  other  than  the  person  alleged  by  the 
appellant  to  be  such  representative,  claims,  on  good 
primd  facie  grounds,  to  be  the  representative  of  the 
deceased  respondent,  and  the  interests  of  the  person 
entitled  to  the  estate  of  the  deceased  may  be  preju- 
diced, the  Court  should,  under  s.  82  of  the  Code 
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of  Civil  Procedure,  proceed  to  make  such  claimaat 
«l80  a  party  to  the  appeal.    Athiafpa  v,  Atasva 

CL  K  B.»  8  Mad.,  800 

36a  -  .-        ^ Purchasers  of 

share  in  property  after  decree, — On  appeal  to  the 
High  Court  from  the  decree  of  the  Court  of  first  in- 
■tance,  the  plaintiff  appellant  made  respondents  cer- 
tain persons  who,  after  the  passing  of  that  decree,  had 
purchased  at  execution  sales  the  rights  and  interests 
•of  the  pluntiff  in  portions  of  the  landed  estate  of  the 
family.  Held  that  siich  persons  not  being  affected 
by  that  decree,  the  Court  could  not  make  any  order 
respecting  their  claims,  and  they  had  been  unneces- 
sarily mt^e  parties  to  the  appeal.  Badha  Eishbn 
Mas  r.  Baohaman  .    L  Ii.  B.,  8  All.,  118 


d6L 


Civil  Proeedwre 


-Code  (Act  JCIV  of  1882),  «.  B68,  369,  and  872- 
JDeaih  of  a  respondent  pending  appeal-^Right  of 
assignee  of  his  interest  to  he  suhstituied  in  his  place, 
— At  an  auction-sale  held  in  execution  of  a  decree 
passed  against  one  69^  A,  certain  property  put  up 
for  sale  was  purchased  by  one  K  Ji,  the  husband  of 
the  opponent.    Subsequently  K  A,  the  brother  of  & 
A,  brought  a  suit  against  the  opponent  to  establish  his 
right  to  the  property  purchased  by  the  opponent's 
husband.    On  the  I7th  February  1882  he  obtained 
a  decree  declaring  that  he  {K  A)   was  entitled  to 
a  half  share  of  the  property  in  ^spute,  and  an  order 
was  made  that  he  sbould  have  joint  possession  with 
the  opponent  of  one  moiety  of  the  property.    On  the 
termination  of  the  above  suit,  which  had  been  brought 
"by  K  Ay  informd  pauperis,  he  was  required  to  pay 
the  Court  fees.    For  that  purpose  he  procured  an 
advance  of  B290  from  the  applicant  on  the  security 
•of  the  moiety  of  the  property  which  was  awarded 
to  him  by  the  decree.    He  passed  a  deed  of  sale  to 
the  applicant,  on  the  understanding  that  the  property 
should  be  reconveyed  to  him  by  the  applicant  on  the 
repayment   of   the    advance  with  interest.    In  the 
meantime  cross  appeals  were  filed  against  the  above- 
mentioned  decree  passed  in  favour  of  K  A,  and  at 
the  hearing  of  the  appeal  the  lower  Appellate  Court 
varied  the  decree  of  the  Subordinate  tfudge,  holding 
that  K  A  was  entitled  to  the  possession  of  the  pro- 
perty as  sought  for.    From  this  decree  the  opponent 
preferred  a  second  appeal  to  the  High  Court,  which, 
at  the  time  of  this  application,  was  still  pending. 
Before  the  hearing  of  the  appeal,  K  A  died  and 
the  applicant  thereupon  applied  to  have  his  name 
placed  on  the  record  as  respondent.    JSeld  that  the 
applicant  was  entitled  to  be  made  a  party.    The 
analogy  of  s.  368  is  to  be  extended  generally  to 
app^s,  and  the  party  appealing  may  choose  his  own 
respondent  as  representative  of  deceased.    The  more 
specific  rule  prescribed  in  that  section  must  prevail, 
in  the  cases  to  which  it  is  exactly  applicable,  over 
the  more  general  rule  in  s.    372.    Bat  the    rule 
in  s.  868  may   well  be  intended  for  the  case  In 
which  the  death,  and  death  only,  of  the  defendant 
constitutes  the  change  of  circumstances  for  which  it 
was  thought  necessary  to  provide;  but  where  there 
has  been,  not  only  the  death  of  the  respondent,  but 
«n  alleged  prior  conveyance  to  him  of  the  property 
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awarded  by  the  decree  appealed  against,  there  is  a 
fact  in  addition  to  the  fact  contemplated  by 
s.  968,  and  the  rule  in  s.  872,  being  alone  suffi- 
ciently inclusive,  must  apply.  An  appellant  may 
determine  who  shall  be  respondent,  but  not  that  any 
particular  person  shall  not  be  a  respondent.  The 
chdoe  of  respondents  made  by  the  appellant  may  be 
defective  through  ignorance  or  fraud*  and  the  real 
representative  of  the  decree-holder  cannot  justly  be 
refused  an  opportunity  of  maintaining  the  decision 
which  it  is  sought  to  upset.  Bajasak  Bhaovat  v. 
JiBAi  .  .         .    L  Ii.  B.,  9  Bom.,  161 

^^  -         Death  of  ref 

pondent — Representatives  not  added — Civil  Proce* 
dure  Code,  1859,  s,l04, — A  suit  having  been  dismissed, 
plaintiff  appealed  from  the  decision ;  and  although 
the  defendant's  death  was  notified  to  the  Court,  and 
the  plaintiff  diii  not  attempt,  under  s.  lOi,  Code 
of  Civil  Procedure,  to  bring  in  the  heirs  of  the  de- 
ceased or  have  deceased  in  any  way  represented,  the 
Court  tried  the  appeal  and  passed  a  decree.  Held 
that  the  decision  of  the  lower  Appellate  Court  was 
incorrect  in  law.    Moneb  La£L  v.  Fuzul  Hossbin 

[14  W.  B.,  387 

See  Boop  Nabaiv  Siv^h  r.  Bahateb  Singh 

[8  C.  L.  B.,  192 

863.    Death  of  res* 

pondent  before  decree  on  appeal  passed  against  him 
— Decree  passed  in  ignorance  of  death  of  party, -^ 
Where  a  suit,  which  had  been  decreed  in  the  first  Court, 
was  dismissed  on  appeal  after  the'  death  of  the 
plaintiff,  and  the  representatives  of  the  latter  had 
not  aided  in  keeping  the  defendant  ignorant  of  his 
death,  the  High  Court  met  the  difficulty,  as  to  exe- 
cuting a  decree  against  a  dead  man,  by  directing 
the  lower  Appellate  Court  to  try  the  appeal  de  novo, 
making  the  dead  man's  representatives  respondents. 
Shama  Puddo  Moitbo  v.  Dikonath  Bagohbb 

[25  W.  B.,  108 

864. — Death  of  prain- 

tiff'respondent  during  pendency  of  appeal — Appli* 
cation  by  defendan^appellant  for  substitution  of 
deceased's  legal  representative — Application  hy 
third  person  claiming  to  be  such  representative  and 
to  he  substituted  as  respondent — Civil  Procedure 
Code,  ss,  32,  365,  367,  368, — Daring  the  pendency 
of  an  appeal,  the  plaintiff-respondent  died,  and,  on 
the  application  of  the  appellant,  the  name  of  H 
was  entered  on  the  record  as  respondent  in  place 
of  the  deceased.  Subsequently  £  applied  to  be 
substituted  as  respondent,  alleging  that  he  and  not 
H  was  the  legal  representative  of  the  plaintiff.  The 
Court  passed  an  order  making  K  a  joint  respondent 
with  H,  To  this  H  objected,  but  he  did  not  appeal 
from  the  order.  Ultimately  the  Court  dismissed 
the  appeal)  and  passed  a  decree  that  the  money 
claimed  in  the  suit  was  payable  to  the  two  respondents. 
Held  that  s.  32  of  the  Civil  Procedure  Code  did 
not  apply  to  the  case  so  as  to  authorise  the  Court 
below  to  add  K  as  a  respondent;  that  the  only 
other  section  under  which  he  might  possibly  have 
been  brought  in  was  s.  365;   that  even  assuming 
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s.  S65  to  apply  to  such  a  case,  the  Court  had  no 
power  to  make  JT  a  respondent  jointly  with  S, 
bnt  should  have  taken  one  or  the  other  of  the  courses 
specified  in  s.  P67>  so  as  to  determine  who  was  the 
legal  representative  o£  the  deceased  plaintiff;  and 
that  the  course  adopted  by  *the  Court  was  an 
exceedingly  inconvenient  one,  which  ought  not  to 
have  been  taken,  even  if  the  Court  had  power  under 
the  Code  to  take  it.  The  "  questions  involved  in  Ihe 
suit/'  referred  to  in  the  second  paragraph  of  s.  82 
of  the  Civil  Procedure  Code,  are  questions  between 
the  plaintiff  and  the  defendant,  and  not  questions 
whidi  may  arise  between  co-defendants  or  co-plaintiffs 
inter  se.  The  section  does  not  apply  to  questions 
which  are  not  involved  in  the  suit,  but  crop  up 
incidentally  during  the  pendency  of  an  appeal,  such 
as  the  question  whether  one  person  .or  another  is 
the  legal  representative  of  a  deceased  plaintiff- respon- 
dent.    Hab  NABAIK  SXKGH  v.  EHASACt  SiK&H 

[L  Ii.  B.,  9  All.,  44,7 


866. 


Civil  Procedure 


Code,  88.  865,  S66,  867,  868,  582,  587— Death  of 
plcUntiff-reepondent  pending  appeal — Subetitution 
of  alleged  legal  repre8entative  on  her  own  applico' 
Hon — Application  hy  defendant8»appellani8  to 
8uh8titute  another  person  a8  true  legal  representative 
— Power  of  Court  to  determine  which  of  eueh 
persons  is  the  true  legal  representative. — In  a  suit 
for  declaration  of  title  to,  and  for  possession  of, 
a  share  in  alleged  ancestral  property  with  mesne 
profits,  the  plaintiff  obtained  a  decree  in  the  lower 
Appellate  Court  from  which  the  defendants  appealed 
to  the  High  Court.  Pending  the  appeal,  the  plaintiff 
died  childless,  and,  on  her  application,  his  widow  was 
substituted  for  him  as  respondent.  Subsequently 
the  defendants-appellants  applied  to  the  High  Court 
to  have  the  deceased's  father  brought  upon  the 
record  as  respondent,  alleging  that  he,  and  not  the 
widow,  was  the  deceased's  legal  representative  and 
solely  entitled  to  be  placed  on  the  record  as  such. 
The  father  made  no  objection  to  the  proposed  substi- 
tution. It  was  common  ground  that  either  the  father 
alone  or  the  widow  alone  was  the  deceased  plaintiff- 
riespondenfs.  true  legal  representative.  Held  by 
the  Full  Bench  (Mahhood,  J.,  dissenting)  that, 
having  regard  to  the  words  "as  nearly  as  may 
be"  and  "as  far  as  may  be"  m  s.  582  of  the  Civil 
Procedure  Code,  ss.  365,  366,  and  367  might  be 
applied,  at  all  events  analo^cally,  to  the  case,  so 
as  to  enable  the  real  legal  representative  of  the 
deceased  plaintiff-respondent  to  be  ascertained  and 
brought  upon  the  record;  that  the  latter  portion 
of  s.  582  did  not  limit  the  earlier  words  of  the  section 
so  as  to  make  s.  368  the  only  provision  applicable 
to  the  case ;  that  a  Court  of  record  must  have  an 
inherent  power  to  ascertain  whether  or  not  it  has 
before  it  the  proper  parties  to  an  appeal  if  the 
question  be  substantially  raised ;  and  that  therefore 
the  Court  could  and  should,  either  before  or  at  the 
hearing  of  the  appeal,  ascertain  and  determine,  for 
llie  purposes  of  the  prosecution  of  the  appeal,  the 
preliminary  question  whether  the  father  or  the  widow 
was  the  legal  representative  of  the  deceased,  and 
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should  act  accordingly.  Held  also  by  the  Full 
Bench  (Mahmood,  J.,  dissenting)  that  s.  82  of  the 
Code  did  not  apply  to  the  case,  and  that,  if  it  did 
apply,  it  would  be  the  duty  of  the  Court  to  decide 
whether  the  father  or  the  widow  was  the  legal 
representative  of  the  deceased  plaintiff-respond^t^ 
Seld  by  Mahmood,  J.,  qontra,  that  the  effect  of 
s.  582  read  with  s.  587  was  to  place  the  defendants- 
appellants  in  the  position  of  plaintiffs  and  the 
deceased  respondent  in  that  of  a  defendant  for  the 
purxKwes  of  array  of  parties  i  that  consequently  the 
provisions  of  ss.  363,  364,  365,  366,  and  867  had 
no  application;  that,  applying  s.  36S,  the  Court 
was  bound  to  imj^lead  the  person  named  by  the 
defendants-appellants  as  a  respondent  to  the  appeal ; 
that,  applying  s.  32,  the  widow  occupied  a  position 
which  gave  her  a  sufficient  primd  facie  stotus  to 
be  impleaded  as  respondent;  and  that,  as  there 
existed  no  authority  in  the  Court  allowiug  the  Court 
to  hold  an  enquiry  whether  the  father  or  the  widow 
was  the  true  legal  representative  of  the  deceased 
plaintiff-respondent,  the  Court  should  bring  both 
upon  the  record  as  respondents  and  proceed  to  decide 
the  appeal  after  hearing  both.  Narain  Dass  v. 
Lajja  Ram,  I.  i.  j^.,  7  All.,  693 ;  Har  Narain 
Singh  V.  Kharag  Singh,  I,  L,  E.,  9  AIL,  447; 
'  Lukshmihai  v.  Bal  Krishna,  J.  L,  B,,4Bom,,  654; 
Rajm^ee  Dahee  v.  Chunder  Kant  SandeJ,  J.  L.  R., 
8  Calc,  440;  Naraini  Kuar  v.  Bufjan  Kuar, 
I.  L.  R„  2  AIL,  738;  and  Athiappa  v.  Aganna, 
I.  L,  R,,  8  Mad,,  800,  referred  to.  Mvhahmad 
HuBAiN  r.  EmrsHAiiO      .    I.  L.  B.,  10  All.,  22S 


866. 


Ciril  Procedure 


Code,  ss.  368,  582— Appeal— Abatement— Death  of 
plaintiff-respondent — Application  hg  defendants^ 
appellants  for  substitution — Application  presented 
cifter  the,  1st  July  1888 — Limitation — Civil  Procc 
dure  Code  Amendment  Act  (VII  of  1888J,  ss.  68, 6S 
—Act  XV  of  1877  (Limitation  Act),  sch.  ii, 
art.  175C.—The  plaintiff -respondent  in  an  appeal 
pending  before  the  High  Court  died  on  the  17th 
September  1885.  Subsequently  D  applied  to  the  High 
Court  to  be  brought  on  the  record  as  legal  represent- 
tive  of  the  deceased;  on  the  15th  April  1886  he 
was  referred  to  a  regular  suit  to  establish  his  title 
as  such  representative,  and  on  the  25th  February 
1887  such  suit  was  dismissed.  On  the  8th  Februanr 
1886  the  defendants-appellants  applied  to  the  Hi^h 
Ckmrt  for  judgment;  but  the  application  was  dis* 
missed  under  the  decuion  of  the  Full  Bench  in 
Chajmal  Dass  v.  Jagdamba  Prasad,  I.  L,  R,, 
10  All.,  260.  On  24th  July  1888  they  applied  to  the 
High  Court  to  bring  certain  persons  upon  the  record 
as  the  legal  representatives  of  the  deceased  plaintiff- 
respondent.  Held  that  the  application^  having  been 
made  subsequent  to  the  1st  July  1888,  when  the 
Civil  Procedure  Code  Amendment  Act  (VII  of  1888> 
came  into  fprce,  and  being  an  entirely  fresh 
application  not  in  continuation  of  any  former  pro- 
ceedings between  the  same  parties,  must  be  dealt 
with  xmder  that  Acfc,  and  not  under  the  Civil  Proce* 
dure  Code  as  it  stood  before  the  amendment,  and  that, 
as  it  was  made  more  than  six  months  after  the- 
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death  of  the  deceased  plaintiff-respondent,  the  appeal 
abated  with  reference  to  s.  8t58  of  the  Code  and 
art.  175C  of  the  Limitation  Act  (XV  of  1877). 
Seld  also  that  the  petitioners  luid  not  shown 
** sufficient  cause''  within  the  meaning  of  s.  868 
of  the  Code  for  not  making  the  application  within 
the  prescribed  period.  Ram  Jiwan  Mai  t.  Chand 
Mai,  I.  L.  B„  10  AIL,  587,  referred  to.  Chajxal 
Da8  V,  Jagdahba  Pbasad    I.  li.  B.»  11  All.,  408 


867. 


Death  of  Hindu 


wife  while  respondent  in  appeal — Legal  repretenta^ 
tivee. — A  Hinda  wife  obtained  a  decree  against  her 
husband  for  maintenance-.  He  appealed,  and,  while 
the  appeal  was  pending,  the  wife  died,  leaving  two 
daughters.  The  question  then  arose  whether  her 
husband  or  his  daughters  should  represent  the  deceased 
in  the  appeal.  Seld  that  the  daughters  of  the 
deceased  were  the  legal  representatives  for  the  pur- 
poses of  the  appeal.  Maitilal  Rbwabat  o.  Bai 
Uv^jl  I.  Ii.  B.,  17  Bom.,  758 


86a 


Devolution    of 


inierest  during  pendency  of  suit  —  Assignment  of 
decree  prior  to  appeal — JLpplieaiion  to  substitute 
name  of  assignee  as  respondent  to  appeal — *'  iS^tif  ^  " 
—Civil  Procedure  Cods  C1882J,  s.  S72.— An  appli- 
cation  was  made  by  an  appellant  to  substitute  for 
the  nnme  of  the  person  originally  named  as  respondent 
to  the  appeal  the  name  of  a  person  to  whom  the 
decree  had  been  assigned  before  the  filing  of  the 
appeal,  such  application  being  made  more  than  two 
yean  after  notice  of  the  assignment  had  reached 
the  appellant.  The  person  whose  name  was  so  sought 
to  be  substituted  as  respondent  objected  to  being 
placed  upon  the  record  of  the  appeal.  Meld  that  the 
name  of  the  proposed  respondent  should  not  be 
placed  on  the  recoa*d.  Semble — That  s.  372  of  the 
Code  of  Civil  Procedure  does  not  apply  to  a  case 
where  the  devolution  of  interest  occurs  between  the 
time  of  the  passing  of  a  decree  and  the  time  of 
the  filing  of  an  appeal  from  that  decree.    Coslbotos 

OP  MUZAVTABKAGAB  v,  HUBAINI  BbGAV 

[L  Ii.  R.,  18  AIL,  86 


869. 


Devolution    of 


interest  pending  appeal — Array  of  parties  in 
appeal— Civil  Procedure  Code  (1882),  ss,  372 
aud  882 — Application  for  revieto, — Held  that  s.  872 
of  the  Code  of  Civil  Procedure  applies  as  well  to 
the  case  of  a  devolution  of  interest  pending  an  appeal 
as  to  the  case  of  a  devolution  of  interest  pending  a 
suit.  Held  also  that  a  person  may,  under  s.  872,  be 
added  or  substituted  as  a  party  either  on  his  own 
application  or  on  the  application  of  one  of  the  parties 
already  on  the  record.  Held  also  that  an  application 
by  a  respondent  to  an  appeal,  whose  interest  had 
at  one  time  been  represented  by  an  official  receiver, 
to  rej^e  upon  the  record  of  the  appeal  as  a  party 
respondent  the  name  of  such  official  recdver,  which 
had  been  struck  off  owing  to  a  misrepresentation 
of  fact,  might  be  treated  as  an  application  for  review 
of  the  order  striking  off  the  name  of  the  official 
receiver.     Jx  thb  kattsb  ov  thx  pbtition   op 
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Sabat  Chasdsa  SnroH.    Gokal  Chavb  v^Babat 
CHinrDXB  SnrGH  .  I.  Ii.  B^  18  AIL,  286 


870. 


Devolution   of 


interest  pending  appeal — Array  qf  parties  inappeal 
—Civil  Procedure  Code  (1882 J,  ss.  872,  682.— By 
virtue  of  the  first  portion  of  s.  582  di  the  0()de  of 
Civil  Procedure,  s.  872  of  the  Code  applies  to 
appeals  in  cases  of  assignment,  creation,  or  devolution 
of  any  interest  pending  the  appeal  otherwise  than  by 
death,  marriage,  or  insolvency.  In  the  matter  of  the 
petition  ofSarat  Chunder  Singh,  I.  L.  U.,  18  AlU, 
285,  followed.  Rajaram  Bhagwat  v.  Jihai,  L  L.  B., 
9  Bom,,  151,  and  Eamji  Morarji  v.  J,  E.  Ellis, 
J.  L.  R.,  20  Bom.,  167,  referred  to.  Collector  of 
Muzaffarna^ar  v.  Husaini  Begam,  L  L,  R.,  18 
AIL,  86,  distinguished.  Ik  thb  mattbb  op  thb 
pBTinoir  OP  DiTBaA  Pbasad 

[I.  Ii.  B.,  22  AlU  881 


6.  TRANSPOSITION  OP  PARTIES. 
87L Making  a  defendant  plain* 


tiff  and  making  the  plaintiff  a  defendant— 
Partnership  suit — Civil  Procedure  Code  (X  of 
1877),  s.  32,— The  plaintiff  in  a  partnership  suit  to 
which  there  were  twenty-one  defendants,  applied  t^ 
the  Court  for  leave  to  withdraw  the  suit,  or  that  th^ 
suit  might  be  dismissed.  Ten  of  the  defendants  sup. 
ported  the  plaintiiPs  application.  Two  of  the  defen- 
dants objected,  and  applied,  under  s.  32  of  the  Civil 
Procedure  Code  (X  of  1877),  that  they  might  be 
made  plaintiffs,  and  that  the  plaintiff  might  be  made 
a  defendant.    The  Court  granted  their  application. 

EdTTLJI  BfAKCHBBJI  WAOHA   v.   YtniLBBHOT    EhAIT- 

BHOY  .  L  Ij.  B»,  7  Bom.,  167 


87a 


•  Making  parties  defendants 


into  plaintiffs  against  their  consent.— In  a 
suit  for  arrears  of  rent  certain  parties  intervened, 
allegiog  that  they  were  co-sharers  with  the  plaintiff. 
They  were  placed  by  the  first  Court  on  the  record  as 
defendants,  and  the  suit  was  -dismissed.  The  lower 
Appellate  Court  transferred  the  interve^ors  against 
their  will  to  the  side  of  the  plaintiffs,  and  remanded 
the  case  for  re-trial.  '  Hefd  that  this  proceeding  Was 
without  authority  or  jurisdiction,  as  a  person  cannot 
be  made  a  plaintiff  against  his  will,  unless  there  is 
such  an  equity  on  the  part  of  another  as  to  compel 
him  to  be  such.  Bbhabbb  Lall  Dobs  v.  Badha 
Nath  Dobs  .  22  W.  B.,  229 


873. 


Making    defendant    a 


plaintiff— Cm7  Procedure  Cods,  1859,  t.  75— 
Adding  parties  after  amendment  of  plaint. — A 
Court  could,  xmdor  s.  78,  Act  VIII  of  1859,  add 
parties  to  a  smt,  as  well  as  transpose  a  party  from 
his  position  as  pro  formd  defendant,  and  array  him 
amongst  the  plaintifls  after  amendment  of  the  plaint 
under  s.  29.    PiTAiCBirB  Pfnb  e.  Toolsbb  Dossbb 

[7W.B.,8e 

See  Ebishha  r.  Mbeaicfbbuka.     Ebishka  v. 
CoiABOTOB  OF  Saleh        •  L  Ii.  B.,  10  Mad.9  44 


(    6583    ) 


DIGEST  OF  GASES. 


(    6684    ) 


TABTTEB—eonttnued. 
.  7.  PARTIES  WITH  VARYING  RIGHTS. . 


SIA. 


Joinder   of  parties  with 


varying  rights,  Effect  ot— Alteration  ofrighti 
of  parties* — When  two  or  more  parties  have  been 
jcnned  in  a  lait  with  rights  variona  in  degree  and 
Idnd,  the  mere  fact  of  such  joinder  cannot  confer  on 
any  of  the  parties  so  joined  new  rights,  or  rights 
adverse  to  those  of  the  others.  Pabbttttbb  v. 
ESISHAir  PUBTAB  Bahadub  Sahib 

[1 TS.  W.,  Ed.  1878, 44 


8.  PARTI  KS  IN  TWO  CAPACITIES. 


876. 


One  i>er8on  party  both  as 


plaintiff  and  one  of  the  defendants— 06;«c* 
Hon,  Validity  of.— The  plaintiff,  as  heir  of  his 
mother,  sned  a  firm  in  which  he  was  himself  a 
partner  to  recover  the  amonnt  of  certain  loans  which 
he  alleged  that  his  mother  in  her  lifetime  had  made 
to  the  said  firm.  It  was  objected  that  the  snit  was 
improperly  framed,  inasmnch  as  the  plaintiff  was 
also  made  a  defendant.  Beld  that  the  objection 
was  not  maintainable,  the  plaintiff  being  a  defendant 
in  a  different  capacity.  Pbbicji  Ludha  v,  Dosba 
DoovaBBSBY .        .        .  L  Ij.  B.»  10  Bom.,  86B 


876. 


9.  DISABILITY  TO  SUE. 


Deaf  and  dmnb  i>erBon— 


Right  to  sue." A  deaf  and  dumb  person  is  not  on 
that  account  alone  to  be  deemed  incompetent  to  sne 
or  to  be  sued.    BiraaBB  Ra3C  v.  Bu£dbo  Singh 

[2  N.  W.»  414 

10.  OBJKCTION  AS  TO  DEFECT  OF  PARTIES.* 


877. 


Effect  of  omission  to  join 


neoessary  parties— CtDiZ  Procedure  Code,  1869, 
i,  TB.Seld  that  It  was  opposed  to  the  spirit  of  the 
Civil  Procedure  Code '  to  dismiss  a  suit  merely  on 
account  of  there  being  defect  of  parties, — the  Court, 
under  s.  73  of  the  Code,  being  vested  with  the  power 
of  maldng  the  persons  who  seem  to  be  interested  in 
the  subject-matter  parties  to  the  suit.  Ruohpaul  v, 
Johubbb 1  Agra»  147 

By  s.  81  of  the  Codes  of  Civil  Procedure  of  1877 
and  1882  a  suit  is  not  to  be  dismissed  for  mere 
misjoinder  of  parties. 

S78.     Objeotiofl  by  defendant  to 

want  of  parties — Civil  Procedure  Code,  1877, 
e.  M.— S.  84  of  the  Civil  Procedure  Code  (Act  X  of 
1877)  limits  the  time  within  which  a  defendant  may 
object  for  want  of  parties,  but  it  does  not  so  limit 
the  right  of  the  plaintiff  to  add  parties.  In  some 
cases  s.  31  would  not  prevent  even  a  defendant  from 
objecting  to  the  want  of  a  proper  party  after  the  first 
hearing, — e,g.,  where,  after  the  first  hearing  and 
before  decree,  a  coparcener  or  remainder-man  or  rever- 
doner  is  bom,  or  where  a  woman  (who  is  a  party)  is 
married  to  a  man  who  is  not  a  party  to  the  suit. 
The  objection  did  not  exist  at  or  bdPore  the  first 
hearing,  and  therefore  could  not  have  been  made  or 
waived  by  the  defendant ;  and  if  he  made  it  at  the 
earliest  opportunity  after  it  came  into  existence,  he 


FABTIE8— eofi^tii«e(2. 

10.  OBJECTION  AS  TO  DEFECT  OF  PARTIES 

— concluded, 

would  have  satisfied  the  spirit  of  s.  8^    Modhb  v. 
DovoBB .  .  L  li.  R,  6  Bom.*  609 


879. 


Special  api>eal.  Objection 


taken  on — Irregularity  not  affecting  merite  of 
case,— By  Pbhtbbp,  «7.— The 'objection  as  to  the 
defect  of  parties  after  the  case  had  passed  through 
two  Courts  is  not  one  affecting  the  merits  of  the  case 
BO  as  tf>  be  a  ground  of  special  appeal.  Boydokath 
Bag  v.  Gbibh  CHTTin>B&  Bor 

[I.  Ik  B.,  8  Calo.,  26 

But  see  Shitbam  Vithal  v.  Bhagibtsibai 

[6  Bom.,  A.  C  90 

11.  PRIVILEGES  OF  PARTIES. 


880. 


See  Cabbb  undbb  Abbbbt— Cim  Abbbbt. 
— B'on-attendance  in  Court 


— Appearance  hg  agent. — A  Bajah  instituted  a  suit 
under  Act  X  of  1859  through  an  agent  appointed  in 
that  behalf.  The  Deputy  Collector  cited  the  Bajah 
Hmself  to  appear  and  be  examined.  He  excused 
himself  on  the  ground  of  the  privilege  under  Act 
VIII  of  1850,  s.  22.  and  at  the  same  time  petitioned 
that  the  evidence  of  his  general  agent  might  be 
taken.  The  Deputy  Collector,  without  examining  the 
general  agent,  dismissed  the  suit,  on  the  ground  that 
the  suit  ought  to  have  been  instituted  by  the  geneial 
agent ;  and  that  the  Bajah  himself  was  bound 
to  obey  his  citation.  Held  that  the  Deputy  Collector 
was  bound  to  recdve  the  evidence  of  the  general 
agent  and  to  decide  the  case  upon  the  evidence  which 
was  tendered;  and  tiiat  the  refusal  of  the  BajiJi, 
who  had  the  privilege  which  he  claimed,  and  liis  ap- 
pointment of  a  special  agent  or  mukhtear  for  the 
purposes  of  the  suit,  instead  of  his  general  agent,  were 
no  grounds  for  dismissiog  the  suit.     Jugo-ud  Ivdux 

BUNWABBB  v.  SOOBJCX>OHAB  ChOWDHBY 

[Mareh.,  627 


881. 


Mahomedan 


lady  of  rank. — Where  a  Mahomedan  lady  of  posi« 
tion  residing  within  the  town  in  which  a  Court  held 
its  sitting  was  willing  to  admit  the  Court  to  an 
interview  at  her  own  residence,  the  Judge  was  held 
to  have  done  wrong  in  insisting  upon  her  personal 
appearance  in  Court.  ZOHrBUTOOLLAH  Chowdbt 
V.  AsALOODDBBH  Chowdhby  .  15  W.  B..  128 

FABTISS  TO  COmrBTANCE. 

See  Bboeiybb    .  6  B.  Ifc  B.»  402  note 


Mortgagor  and  mortgage— iftt/e  of 

mortgaged  properties  in  execution  of  decree — Fur- 
chase  by  mortgagee*— Where  a  mortgagee  becomes 
the  purchaser  of  property  sold  under  a  decree  for 
sale  obtained  by  him  on  his  mortgage,  it  is  not 
necessary  that  the  mortgagor  should  jmn  in  tiie 
conveyance  of  the  property  to  the  mortgagee. 
Jalbbbau  v.  Chuvdbb  Coomabbb  Dobbbb 

[12  B.  la.  B.,  Ap.,  7 
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DieSST  OP  CASES. 
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FABTITION. 


CoU 
•  6685 


1.  FoBM  or  Pabtitiok 

2.  Pbitate  PlBTinON 

8.  Bl&HT  TO  Pastttion 

(a)  GevbbAL  CA8B8 

{b)  Pabtitiok  op  Pobtioh  op 

PEBTr  • 

4    APPODfTHBVT  OP  COHHiaSIONBB 

5.  JrBIBSICTION    OP    CiTIL    COUBT 

Suits  bbbpbctiko  Pabtxtioit 

6.  QUBBTIOV  OP  TiTLB 

7.  MoDB  OP  EPPBOTDro  Pabtttiov 

8.  EPPECT  op  PABTinON 

9.  Liability  aptbb  Pabtitiov    « 

10.  MlBCELLAKBOVS  CaBEB      . 

See  DEOBEE^Fohic  Op  Deoebe^Pabtz- 
tiob. 

See  Exeoution    op    Deobeb— Mode   op 

EXECTJTIOK— PABTITION. 

See  Cabbs   tjitdeb  Hnrnv   Law — Pabti- 
tiok. 

See  Cases  xtvdeb  Jttbibdiction  op  Citil 
CouBT— Retekue  Coubts— Pabtition. 

See  Malabab  Law — Pabtition. 

[I.  Ii.  IL,  17  Mad.,  184 

Bight  to—  • 

See  Cabeb  uitdeb  Hnn>v  Law — Custom 
— Impabtibilitt. 
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Suit  f or- 


See  Costs— Special  Cases— Pabtitiok 

[2  B.  If.  B.,  A.  a,  887 

11  B.  I<.  B.,  Ap.,  86 

1  Hyde,  122 

I.  Ii.  B^  21  Cale.,  904 

See   JuBiBDioTioK— Suits   pob    Lakd— 

Pabtitiok  .    6  B.  Ii.  B.,  184 

[L  Ii.  B.,  4  Bom.,  482 

See  Cases  undeb  Pabtibs— Pabtibb  to 
Suits— Pabtitiok,  Suits  pob. 

See  Cases  ukdeb  Valuatiok   op  Suit — 
Suits—  Pabtitiok. 

See  Vabiakob  bbtwbek   Plbadikg  akd 
Pboop— Special  Cases— Pabtitiok 

[22  W.  B.,  11 
22W.B.,888 

-  1.  FOBM  OF  PABTITION. 

Imperfect     partition— iSane- 


tion  to  partition^  Act  XIX  of  186S— Partition 
depending  on  consent  of  parties. — Courts  in  their 
jndgmento  should  bear  in  mind  the  very  distinct 
character  of  the  several  kinds  of  iwrtition,  and  until 
it  has  been  ascertained  with  what  description  of 
partition  they  have  to  deal,  the  question  of  the 


TABTlTlON—eoniinMed. 

1.  POBM  OF  VARmiOV—ccncluded. 

sniilciency  of  the  sanction  or  confirmation  given  to  it 
cannot  be  determined.  In  certain  cases  the  Com- 
missioner's sanction  is  required,  in  others  that  of 
the  Collector.  There  are  partitions  known  as  imper- 
fect partitions  depending  upon  the  conduct  of  the 
parties,  and  effected  from  first  to  last  only  with  their 
consent.    Muhuhdee  Beo  c*  Hosseik  Ali 

[2  N.  W.,  28 


2. 


Informal  partition -PorftVio^ 


by  finding  of  Court  in  suit.^Where  plfuntifl  sued 
for  certain  land  in  dispute  as  his  own,  and  the  lower 
Court  found  that  it  was  his  share,  and  that  defen- 
dant held  his  separately,  no  further  formal  partition 
was  held  to  be  necessary.  Modhoosooduk  Chatteb- 

JBB  V,  JUDDOOFUTTY  ChTTOKEBBUTTT 

[9  W.  B.,  116 


8. 


Declaration  of  title  to   oon- 


tinoe  to  enjoy  separate  poBseBsion  of  land — 
Suit  for  partition* — The  plaintiffs,  having  obtained 
a  declaration  of  title  to  continue  to  enjoy  separate 
possession  of  certain  lands,  sued  the  former  defendants 
again  for  partition  of  the  same  lands^  Sefd  that 
the  suit  was  unnecessary,  and  should  be  dismissed. 
Akdi  v.  Thatha    .        .   1. 1<.  IL,  10  Mad«,  847 

2.  PBIVATE  PABTITION. 

lESffeot  of  private  partition— 


Sffeet  of  on  right  of  pre'emption, — A  private 
partition,  though  not  sanctioned  by  official  authority, 
will,  if  full  and  final  as  among  the  parties  to  it,  have 
the  same  effect  as  the  most  formal  partition  on  the 
right  of  pre-emption.  Gopal  Sahi  i^.  Ojoodhba 
Pebbhad 2  W.  B.,  47 


6. 


Effect  off   on  lur- 


vey  proceedings. — A  private  partition  of  a  joint 
estate  is  not  inconsistent  with  subsequent  survey 
proceedings,  and  does  not  take  away  their  legal  effect. 

HUKOOICAK  ChOWBAT  «.  BiKDHOO  TOBABA 

[10  W.  B.,  888 


8. 


JSffect  of,  on  par* 


ties — Qotemment  and  purchasers  at  revenue  sale, — 
A  private  butwarra,  though  not  binding  against  the 
Government  or  against  a  purchaser  at  a  sale  for 
arrears  of  Government  revenue,  who  derives  his 
title  directly  from  Government,  is  binding  as  between 
the  parties  to  the  butwarra  and  persons  claiming  title 
under  them.  Tbipoobah  Sookdabee  Chowdh- 
BAiKEB  V.  Kali  Chukdba  Boy  Chowdhbt 

[18  W.  B.,  827 

7,  Right  to    subse* 

quent  partition  under  Act  XIX  of  1814,—  Where 
an  estate  was  divided  by  private  agreement  more  than 
fifty  years  ago,  and  the  division  was  subsequently 
maintained  in  a  judicial  decision,  since  which  the 
co-sharers  had  for  many  years  exercised  rights  of 
ownership  independently  of  each  other,  a  butwarra 
of  the  whole  estate  cannot  afterwards  be  demanded, 
even  though  a  regular  separation  of  one  share  has 
been  intermediately  obtained  by  a  suit  in  a  Civil 
Court.  Pbbuebbub  Dutt  Sahbb  v,  Audh  Saha- 
JBE 5W.B.»40 


(    6587    ) 


PIGBST  OF  CA9E8. 
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TAB/rmON—eontinMed. 

2.  PRIVATE  PARTITION— co«^«iwtf. 

8.  '—   Beng.  Eeg,  XIX 

of  1814,  a,  80, — A  private  partition  iB  no  bar  to  pro- 
ceedings in  the  Revenue  Conrts  nnder  s.  SO  of 
Regulation  XIX  of  1814.  JOtkath  Rot  «.  Lall 
Bahadub  Sikoh 

[I.  Ii.  B,  8  Cale.,  126 :  10  C.  I..  B^  146 

9. Beng.  Beg,  XIX 

oj  1814,  8,  30—PowerofColUoior — Jurisdiction  of 
Civil  Court. — It  is  not  correct  to  say  that,  under  s.  SO 
of  Regulation  XIX  of  1814,  the  Collector  is  not  at 
liberty  to  make  any  partition  where  the  owners  have 
already  'partitioned  the  lands  amongst  themselves. 
The  true  meaning  of  the  section  is  that  the  Collector 
must  be  guided  by  the  nature  of  the  estate  in  apply* 
ing  the  rules  contained  in  the  preceding  sections  of  the 
Regulation ;  and  that,  where  estates  are  not  held  in 
common  tenancy,  only  a  portion  of  those  rules  will 
apply.  If  the  imrtics  hav^  divided  the  lands  without 
agreeing  as  to  the  sharea  of  the  Government  revenue 
to  be  paid  by  them,  respectively,  all  the  Collector  has 
to  do,  when  a  partition  has  been  applied  for,  is  to 
make  an  assignment  of  the  revenue  in  proportion  to 
the  interest  of  each  sharfholder.  If  they  have 
divided  the  lands  and  arranged  amongst  themselves 
as  to  the  portion  of  the  Government  revenue  which 
each  is  to  pay,  it  is  open  to  the  Collector  to  accept  or 
reject  that  arrangement.  The  Civil  Court  has 
nothing  to  do  with  the  matter.  Ajoobhia  Lall  r. 
GujcAinc  Lall  .    2  C.  Ii.  B.,  184 

10.  N.'JT,  Province» 

Zand  Jievenue  Act  (XIX  of  1873J,  #.  125.— 
S.  126  of  Act  XIX  of  1878  does  not  apply  to  a 
partition  by  private  agreement.  Gaga  Singh  v.  Udit 
Singh,  L  L,  R,,  13  AIL,  396,  referred  to.  Bam  Prasad 
V.  Lina  Kuar,  L  L,  B.,  2  AIL,  515,  dissented  from 
bySENOX  Ain>  Bavebji,  JJ.  Kabhi  Pbabad  «. 
Ebdab  Nath  Sahu         .  I.  Ii.  B»  20  All.»  219 


11. 


Family  arrange 


mcnt  among  co'sharers — Partition  among  share* 
•  holders  in  zamindari  villages— Construction  of 
agreement — Custom,— Oxi.  a  dispute  among  proprie- 
tors of  shares  in  zamindari  villages  as  to  the  respec- 
tive amounts  of  the  holdings  till  then  undivided,  to 
which  they  were  entitled,  a  compromise  made  by 
their  common  ancestor's  five  sons,  of  whom  the 
plaintijff's  father  was  the  eldest,  had  been  filed 
m  proceedings  prwr  to  this  suit.  This  was  construed 
to  have  assigned  to  the  plaintiiPs  father  an  addi- 
tional share,  according  to  a  custom  recorded  in  the 
I  khewat  at  settlement,  in  virtue  of  which  the  eldest 
brother  was  entitled  to  a  share  greater  than  that 
allotted  to  the  others,— a  right  termed  "hakh 
jethamsi."    Maiqoe  Chand  r.  Hiba  Lal 

[L  Ii.  B.,  20  Calc,  46 

12. Patni  of  separate 

thare — Subsequent  partition  under  Beng.  Act 
VIII  of  1876,  s.  128.— The  plaintiffs  were  co- 
sharers  in  a  certain  estate,  T  being  another  co-sharer. 
In  1818  a  private  partition  took  place  between 
the  CO- sharers  in  the  course  of  which  certain  specific 
lands  were  allotted  to  2*  in  severalty,  the  rest 
remaining    undivided.     T  granted  a  patni  lease  of 


TARTinOJSf^continued. 

2.  PRIVATE  VABHTTlO^-^oneluded. 

her  share  to  third  parties  who  were  thenceforth 
in  possession ;  and  subsequently  there  was  a  partition 
of  the  whole  estate  by  the  Collector  under  Bengal 
Act  Vni  of  1876,  in  the  course  of  which  the  spec&c 
lands  allotted  to  T  in  the  private  partition  were 
allotted  to  the  pliuntifb,  who  brought  against  the 
tenants  of  the  land  suits  for  rent  to  which  they  made 
the  patnidars  defendants.  Seld  that  the  patni- 
dars  were  properly  made  parties  to  the  suits  in  order 
to  try  the  questi<m  of  the  right  to  receive  the  rent  as 
between  the  plaintiffs  and  the  patnidars.  Kashee 
Bam  Dass  v.  Sham  Mohinee,  23  IF.  B.,  227  s 
Ahamudeen  v.  Girish  Chunder  Shamunt,  L  L.  B.^ 
4  Calc.,350;  and  Madan  Mohan  Lal  v.  Hollotoay, 
I.  L:  B.,  tJ^JCalc,  555,  referred  ta  Keld  also  that, 
assuming  that  the  patnidars  were  not  parties  to  the 
partition-proceedings  by  the  Collector,  they  were 
entitled  to  retain  possession  of  the  lands  allotte<ito  their 
lessor  T  in  the  private  partition,  by  which  partition  the 
plaintiffs  were  bound,  notwithstanding  the  subsequent 
partition  by  the  Collector.  Ahmedoolah  v.  Ashruff 
Hossein,  13  W.  B.,  447;  Ohhoy  Chum  Sircar  v.  Suri 
Nath  Boy,  I.  L.  B.,  8  Calc,  72 ;  and  Juggessur 
Doya'-  Singh  v.  Bissessvr Pershad.  12 C.  L.B.,  281, 
approved.  Byjnath  Lal  v.  Bamoodeen  Chotodhty, 
X.  B.,  1 1.  A.,  106,  distinguished.  3.  128  of  Bengal 
Act  VIII  of  1876  does  not  apply  to  a  case  in  which 
there  has  been  a  prior  private  partition,  the  estate  in 
such  a  case  not  being  "held  in  common  tenancy'' 
within  the  meaninir  of  that  section.     Hbibot  Nath 

ShAHA  v.  yOHOBUTNBBBA  BiBBB 

[I.  Ii.  B.,  20  Calc,  286 

3.  KIGHT  TO  PARTITION. 

(a)  Genbbal  Casbb. 

18.  -  -  Co-flharers — Effect  of  partition. 
— In  cases  of  joint  ownership  each  party  has  a  right 
to  demand  and  enforce  partition.  A  shareholder  of  a 
patni  talakh  can  claim  and  enforce  a  partition  of  such 
patni  talakh  as  against  his  co-sharers,  but  such 
partition  would  not  affect  the  liabilities  of  the  parties 
under  their  contract  with  the  zamindar.  Shaka- 
suNDABi  Dbbi  v.  Jabbibb,  Skikneb  &  Co. 

[8  B.  IiJEL,  Ap.,  120: 12  W.  B.,  160 


14.^ 


.Joint  owners  in  right  of wor< 


ship  of  idol — Performance  of  worship  by  turns. 
— The  reasons  for  which  one  of  several  joint  owners 
is  entitled  to  a  partition  of  the  joint  property  apply 
also  to  the  case  of  a  joint  right  of  performing  the 
worship  of  an  idol.  The  joint  owners  of  such  a  right 
are    entitled   to  perform  their  worship  by   turns. 

MiTTA  EUKTH  AUDHIOABBY  r.  NBEBTH^JUN  AXTBHI- 

OABBT  14  B.  Ij.  B.»  166 :  22  W.  B.,  487 

Maitohabaic  v.  Pbavbhankab 

[I.  I«.  B.,  6  Bom.,  298 

15.  — ^— —  "Pektnid&TB-Bight  to  enforce 
partition  -  Patnidar  of  undivided  share. — One 
patni dar  of  an  undivided  share  of  a  zamindari  held 
by  joint  proprietors  has  no  right  to  sue  to  enforce 
partition  against  another  patnidar  where  there  is  no 
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DIGEST  OF  CASES. 


(    0690    ) 


8.  BIGHT  TO  ^AVLTmOTS—eonUnmed. 

contract  between  the  two,  or  between  the  patnidar 
and  his  lamindar,  to  divide.  BiDAi  Nath  Savstal 
«.  I8WAB  Chan  DBA  Saha 

[4  B.  Ifc  B.,  Ap.,  67  note 

10^  Co-parceners — Joint  posses- 
sion— Suit  by  subordinate  tenure  holder  for  parti' 
Hon  against  superior  landlord, — Joint  possesBion 
alone  is  not  a  sufficient  ground  for  compelling  a 
partition.  In  order  that  persons  may  be  co-parcener8> 
and  so  have  a  right  to  partition,  not  only  must  they 
be  in  joint  possession,  but  that  joint  possession  must 
be  founded  on  the  same  title.  A  subordinate  tenure- 
holder  therefore  has  no  right  of  partition  as  against 
his  superior  landlord.  Sidai  Math  Sandyal  v. 
Iswar  Chandra  Saha,  4  B.  L.  M„  App„  57  note,  and 
Parbati  Chum  Deb  v.  Ainuddeen,  J.  L,  B,,  7 
Calc.,  677:  9  C,  X.  B„  170,  referred  to.  The 
plaintifis  were  proprietors  of  a  12«anna  share  and 
dar-talukdars  of  the  other  4-anna  »hare  of  taluk h  A, 
which  consisted  of  a  T^'anna  share  of  so  much  of  the 
lands  of  three  villages  D,  B>  and  T  as  appertained  to 
an  estate  in  the  Collector^te  No.  23.  Estate  No.  28 
with  three  other  estates  represented  fractional  shares 
in  three  parganas  comprisinff  about  500  villages.  No 
partition  had  been  made  of  these  pargatias,  but  by 
private  arrangement  certain  lands  in  the  village  had 
been  assigned  to  one  estate,  and  certain  other  lands  to 
another,  some  lands  being  kept  joint  and  common  to 
all  four  estates.  In  estate  No.  28  there  was  another 
permanent  tenure  S,  a  talukh  consisting  of  lands  not 
only  in  the  three  villages  D,  B,  and  T,  but  in  nine 
others :  of  this  talukh  a  2-anna  share  belonged  to  L, 
one  of  the  zamindars  of  estate  Na  28,  and  a  7i-anna 
share  of  the  remaining  14hanna  share  was  held  under 
the  plaintiif.  In  a  suit  against  L  for  partition  of 
such  of  the  lands  of  talukh  A  as  appertained  to  estate 
No.  28  and  were  separate  from  the  other  estates,  to 
which  the  other  zamindars  of  estate  No.  23  were  made 
parties, — Held,  assuming  the  plaintiffs  were  entitled 
to  partition  at  all,  that  the  suit  would  lie  as  regards  the 
lands  specified  as  belonging  to  estate  No.  23  without 
reference  to  the  lands  held  in  common  as  belonging  to 
all  the  four  estates.  Hari  Das  Sanyal  v.  Pran  Naih 
Sanyal,  1,  L,  B.,  12  Calc,,  666,  and  Padmamani 
Dasi  V.  Jagadamba  Dasi,  6  B,  L,  B.,  184,  referred 
to.     MAKinn>A  Lal  Pal  Crowdbbt  r.  Lbhusavx 

17.  


fi'yiciv  Vr 


[I.  Ii.  R.,  ao  Calo.,  379 

Estate  held  in  separate 
possession — Suit  by  one  of  several  shareholders — 
Beng.  Beg.  XIX  of  1814,  s,  30.— -When  an  estate  is 
held  in  separate  possession,  a  batwara  of  the  whole, 
for  the  purpose  of  apportioning  land  according  to  the 
jummas  of  the  shareholders,  who  had  severally  entered 
mto  engagements  with  the  Government,  cannot  be 
insisted  upon  by  one  of  the  proprietors  under  s.  80, 
Begulation  XIX  of  1814.  Bujbithoeb  Lall  v. 
Vblabt  HoBSBiir  Khak  6  W.  B^  186 

18.  ~  Sepai*ate     holders     tinder 

private  partition — Hight  to  have  partition  by 
Collector  after  private  arrangement  and  disagree* 
ment, — Parties  holding  separate  portions  of  an  estate 
according  to  a  private  arrangement  previously  made 


PABTITION—ooji^tmis^. 

8.  BIGHT  TO  PABTITION— oo»^«»ir0<;. 

are  not  in  a  condition  to  apply  to  the  Collector  for  a 
batwara  when  unable  afterwards  to  agree  among 
themselves.    Ajoodhta  Pbbshad  v.  Kbisto  Dtal 

[16  W.  B.,  165 

See  KHoOBTfB  r.  WoouA  CHUBinr  Svxqk 

[8  C.  Ii.  B.,  458 

19. Joint  proprietors  —  Joint 

lands,  each  proprietor  getting  rent  separately. — 
Lands  held  in  joint  possession »  each  proprietor  receiv- 
ing his  proportion  of  the  rent  according  to  his  interest 
in  the  land,  cannot  be  divided  under  the  batwara 
laws.  DooBaA  Eaht  Lahoobt  v.  Badha  Mohitf 
GoohoNbogy  .    7W.  B.,  51 


20. 


Division   between  aamin* 


dars — Beng.  Beg.  XIX  of  1814.— One  of  the  co- 
sharers  of  a  joint  estate  suing  conjointly  with  the 
others  would,  under  Begulation  XIX  of  1814,  be 
entitled  to  a  separation  of  a  mouzah  from  the  rest  of 
the  samindari,  and  an  assessment  upon  it  of  a  proper 
proportion  of  the  total  jununa,  and  having  done  this 
he  would  alone  be  entitled  to  have  an  order  for  parti* 
tion  of  that  mouzah  as  between  himself  and  his  co- 
sharers  therein.  If  the  zamindari  which  the  plaintiff 
seeks  to  have  divided  is  so  intermixed  with  the 
neighbouring  zamindaris  that  the  line  of  boundary 
cannot  be  reasonably  identified,  he  cannot  call  upon  the 
Collector  to  make  a  new  line.  But  if  the  Collector 
has  the  means  of  ascertaining  where  the  boundary  lies, 
he  is  bound  to  carry  out  a  partition.  Bhitbbut 
Thaeoob  v.  MiTBTAZA  21 W.  B.,  225 

2L  -     -  ZamindATB— Separate  liability 

for  payment  of  revenue — Arrangement  for  sepa* 
rate  payment — Assent  to,  by  maafldar. — A  partition 
was  made  by  the  zamindars  of  their  respective  hold- 
ings and  of  their  joint  liability  for  the  Government 
revenue,  and  though  this  plu*tition  was  not  carried  out 
by  the  Bevenne  Court,  but  was  acted  upon  by 
the  zamindars,  and  •  the  assignee  of  Government 
revenue  also  consented  to  such  partition  by  accepting 
revenue  from  individual  zamindars,  and  by 'holding 
them  to  be  individually  responsible  for  the  amount 
due  in  respect  of  their  several  holdings, — Keld  that 
there  was  nothing  to  prevent  the  maafldar,  who  is 
the  assignee  of  Government  revenue,  from  assenting 
to  any  arrangement  which  the  zamindars  may  make 
for  the  conversion  of  their  joint  into  separate  liabi- 
lity.   SmuroHOiBB  v.  Bakohubn  Sivoh 

[8  Agra»25I 


22. 


Purchaser  of  speoifio  por- 


tion of  estate — Bight  to  partition  of  whol e  estate* 
— The  purchaser  of  a  specific  portion  of  the  land  of 
an  estate  separately  registered  with  a  separate  jumma 
under  s.  11»  Act  XI  of  1859,  is  not  entitled  to  claim 
a  batwarra  of  the  whole  estate,  and  to  obtain  a 
share  of  the  whole  land  proportioned  to  the  amount  of 
the  sudder  jumma  paid  by  him.  Fukebb  Chttndeb 
Shaha  v.  Nobodbbp  Chitndbb  Shaha 

[W.  B.,  1884,  58 


2a 


Party  with  decree  for  parti* 


tion  which  he  ftdls  to  execute  till  barred— 
Act  XIX  of  1868,  «.  ^7.— Where  a  person  obtained 
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(    6592    ) 


P  ABTITION—  continued . 

3.  RIGHT  TO  VARTlTlOlSi'^ontinued. 

a  decree  from  the  Civil  Court,  declaring  his  right  to 
certain  shares  in  the  village,  and  directing  a  partition, 
but  did  not  execnte  his  decree  within  the  prescribed 
period  of  limitation, — Held  that  he  was  not  entitled 
to  partition  under  s.  4,7,  Act  XtX  of  1868.  Eishbn 
Singh  v.  Dabbsb  Singh    .        .2  Agra,  272 


24. 


Bight  in  suit  where  title 


has  been  declared  to  have  precept  to  Col- 
lector to  partltion---B««^.  i2«y.  XiX  of  1814, 
s.  5. — In  a  suit  for  declaration  of  title  in  which  plaintiff 
also  claimed  an  allotment  of  his  share  which  had  been 
refused  him  by  the  Collector  in  a  batwarra  then  in 
progress, — Seld  that,  as  it  was  found  that  plaintiff's 
title  was  established,  he  was  also  entitled,  under  s.  5, 
Regulation  XIX  of  18H  to  a  precept  to  the  Collector 
directing  him  to  award  to  the  plaintiff  a  share  'corre* 
spending  with  that  title.  Abdooi«  Bbza  v.  Jbbtth- 
hissaBibbb        .  .    16W.il,  84 


25. 


Shikmi  tenure— Riff hti   of 


Government,  the  zamindarst  and  the  thikmidara* — 
Partition  of  a  shikmi  tenure  allowed  on  the  ground 
that  the  order  Could  not  affect  the  rights  of  Govern- 
ment, of  the  zamindars,  nor  the  plaintiff's  co-shikmi- 
dars.  OoHBSH  Chttndbb  Shaha  r.  Maiqci: 
Chukdbb  Bonioe  .    8  W.  R.,  128 

26. Lakhiraj  tenure— Sen^.  Reg. 

XIX  of  iSi4.— Though  a  partition  of  a  lakhiraj 
tenure  cannot  be  effected  under  the  provisions  of 
Regulation  XIX  of  1814,  yet  a  Civil  Court  in  effecting 
such  a  partition  may  well  be  guided  by  the  rules  laid 
down  in  that  Regulation  so  fskr  asjbhey  are  applicable. 
Jakoebb  Bibbb  r.  LuCHiiuir  Pbbbhad 

[17  W.  R.,  187 


27. 


Common  lands  of  mirasi 


villagee— PiM»^atja/y  tei^we, — 6'ei»6Z«— The  right 
to  enforce  a  partition  or  allotment  of  the  common 
lands  of  mirasi  villages  held  in  pungavaly  tenure 
probably  does  exist.  Sitabajcaitab  v.  Alagibt 
Iteb 4Mad.9  286 


28. 


Co-parceners— Or(2er  binding 


whole  estate, — There  is  no  statutory  bar  against  a 
raiyat's  right  to  partition  as  between  himself  and  his 
co-parcener  where  he  does  not  ask  for  such  a  distri- 
bution of  the  patni  rent  as  would  bind  the  zamindar, 
or  limit  the  latter's  right  over  the  whole  tenure  as  a 
joint  one.  Goubeb  SirKKUB  Rot  r.  ANinn)  Mohvn 
Moitbo 9W.  B^,  487 

See  MoTHOOB  Chuhpbb  Kttbuokab  t.  Maniob: 
Chundbb  Buhgk)      ...        6  W.  R.,  182 


29. 


Hindu     widow— A'.- IT.    P. 


Land  Revenue  Aot,  XIX  of  1873,  s.  108— Hindu 
widow — Reversioner*. — A  childless  Hindu  widow, 
who  has  succeeded  to  her  deceased  husband's  share  of 
a  mehalf  such  share  having  been  his  separate  property, 
and  is  recorded  as  a  co-sharer  of  such  niehal,  is  as 
much  entitled,  under  s.  108  of  Act  XIX  of  1873, 
as  any  other  recorded  co-sharer  is,  to  clidm  a  perfect 
partition  of  her  share.^  The  circumstance  that  she 
may  after  partition  alienate  her  share  contrary  to 
Hindu  law   will  not  bar  her  jight  as  a  co-sharer  to 


PARTITION— continued. 

3.  RIGHT  TO  l?ARTlT10^-^niinued. 

partition.  If  she  acts  oontrarv  to  the  Hindu  law  in 
respect  of  her  i^hare,  the  reversioners  will  be  at  liberty 
to  protect  their  own  interests.  Jhukna  Evab  «• 
Chain  Sueh  L  Ij.  B*»  3  A1L»  400 


80. 


Revenue'pa^fing 


estate  -Beng.  Act  VIll  of  1876,  «.  10.— A  Hindn 
widow  who  has  succeeded  to  a  share  in  a  revenue- 
paying  estate  as  heir  to  her  deceased  husband  is  set 
a  person  having  a  proprietary  interest  in  an  estate 
for  the  term  of  her  life  only,  within  the  meaning  of 
8. 10,  Bengal  Act  VIII  of  1876.  £ven  if  she  were,  a 
Civil  Court  would  not  be  debarred  from  decreeing 
partition  of  a  revenue-paying  estate  at  her  instance  if 
a  proper  case  for  the  passing  of  such  a  decree  be  made 
out  by  her.  Jadomoneg  Dahee  v.  Sarodaprosono 
Mookefjee,  1  Roulnois,  120;  Fhool  Chand  Loll  v. 
Rughoobuns  Sahoy,  9  W.  R„  108;  Katama 
Natehiar  v.  Rajah  of  Shivagunga,  9  Moore's  I.  ji..» 
639  ;  and  Bhaghutti  Daee  v.  Chowdhrg  Bholanath 
Thakoor,  L.  R„  2  I.  A.,  256, referred  to.  Principles 
on  which  Courts  should  order  partition  at  the  inatonce 
of  a  Hindu  widow  stated.  Mohasbay  Eoobr  «. 
Habve  Nabaik  .  '  I.  Ik  R.»  9  Calo.,  244 


dL 


Partition  between  owners 


of  separate  ahares  in  permanently-settled 
estate — Effect  of  as  against  Government* — In  the 
year  1226  F.  (1819)  a  fourteen-anna  eight-gunda  share 
of  a  certain  mousah  was  permanently  settled.  The 
remaining  one-anna  twelve-gunda  share  was  perma- 
nently settled  in  1861.  This  share  was  sold  for 
arrears  of  Government  revenue  in  1873,  and  purchased 
by  the  plaintiff,  who  subsequently  applied  to  the 
Collector  for  partition  under  the  Ratwarra  Act.  The 
Collector  refused  to  partition,  upon  the  ground  that 
the  Act  was  not  applicable  to  the  psrtitioo  of  a 
mouzah  held  jointly  by  the  proprietors  of  two  separate 
estates.  The  plaintiff  then  brought  the  present  suit, 
to  which  he  made  the  Collector  a  party,  to  obtain  a 
declaration  that  he  was  entitled  to  have  his  share 
separated  from  the  fourteen-anna  eight-gunda  share  by 
metes  and  bounds,  and  also  for  a  decree  directing  a 
partition  of  the  whole  mouzah  into  two  parts.  Meld 
that,  so  far  as  the  plaintiff  on  the  one  hand  and  the 
owners  of  the  fourteen-anna  eight-gunda  share  on  the 
other  were  concerned,  the  mouzah  could  be  parti- 
tioned, but  that  such  partition  would  not  be  binding 
upon  the  Government  unless  by  consent.    Ajoodhya 

PbBSAD  17.  COLLBCTOB  OV  DUBBHTTVGAH 

[I.  li.  R.»  9  Calc,  419  :  11  C.  Ii.  B^,  660 


32. 


Grantees  of  inam  village— 


Suit  by  co'sharer  in  meloaram  ofinctm  village  for 
division  of  lands— Bartuss  to  suit  ^Liability  to 
Government  for  quit^ent. — Where  tiie  grantees  of 
an  inam  village,  subject  to  a  favourable  quit-rent, 
enjoy  the  rent  payable  by  the  permanent  tenants  in 
defined  shares,  any  one  of  the  grantees  may  sue  his 
co-sharers  for  a  partition  of  the  lands  of  the  viUage 
to  enable  him  the  more  easily  to  recover  his  share  of 
the  rent,  although  he  cannot,  without  the  consent  of 
Government,  put  an  end  to  his  joint  liability  for  the 
entire  quit-rent.  It  is  not  necessary  for  the  plaintiff 
in  such  suit  to  implead  any  raiyat  whose  rights  are 
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P  AHTTFIOK  ^continued, 

8.  EIGHT  TO  PARTITION— coji/tnu^rf. 

nnqaettioned.  The  partition  in  snch  a  case  mnst  be 
carried  out  by  the  Collector  after  a  preUmiaary 
decree,  and,  when  partition  is  carried  ont  by  the  Col- 
lector, a  final  decree  shonld  be  passed.    Bamanttja 

ATTAVaAB  V,  VlSAPPA  TbTAV 

[L  Ii.  R.»  6  Mad.,  90 


„. Civil  Frooedure  Code,  1882, 

8.  266 — Eevmie'paying  estate —Beng,  Act  VIII 
qf  1876,  Part  II,  and  «.  4,  oU.  (8)  and  (9J— Civil 
Procedure  Code  (AH  XIV of  1882J,  e.  266. -In 
1851  an  estate  was  brought  under  butwarra  under  the 
provisions  of  Regulation  XIX  of  1814.  At  such 
butwarra  a  portion  of  the  estate  being  covered  with 
water  and  unfit  for  cultivation  was^not  divided,  but 
left  joint  amongst  all  the  co-sharers,  the  land-revenue 
payable  on  account  of  the  whole  estate  being  appor- 
tioned amongst  the  several  estates  into  which  the 
portion  divided  was  split  up.  Subsequently,  on  the 
portion  remaining  joint  becoming  dry  and  fit  for  cul- 
tivation, an  application  was  made  by  one  of  the  co- 
sharers  to  the  Collector  to  partition  the  same  under 
the  provisions  of  Bengal  Act  VIII  of  1876,  but  that 
officer  refused  to  do  so,  on  the  ground  that  the  land 
*'  did  not  bear  an  assessed  revenue  and  wras  not  shown 
in  the  towzi."  In  a  suit  brought  under  the  above 
circumstances  to  compel  the  Collector  to  make  the 
partition  and  in  the  alternative  to  have  it  made  by  the 
Civil  Court,— Seld  that,  though  the  reason  given  by 
the  Collector  for  refusing  was  an  erroneous  one,  he 
was  not  bound  to  make  the  partition  under  the  pro- 
visions of  Bengal  Act  VIII  of  1876,  as  the  land  in 
suit  was  not  liable  for  the  payment  of  one  and  the 
same  demand  of  land  revenue,  and  was  therefore  not 
a  joint  undivided  estate  within  the  terms  of  s.  4, 
cl.  (9),  of  that  Act.  Beld  also  that  the  word 
"  estate,"  as  used  in  s.  265  of  the  Civil  Procedure 
Code,  mnst  not  be  construed  in  the  same  limited  and 
defective  sense  in  which  it  is  used  in  Act  VIII 
of  1876,  but  must  be  taken  to  be  there  used  in  its 
ordinary  signification,  and  that  consequently  the 
plaintiff  was  entitled  to  a  decree  for  partition  under 
the  provisions  of  that  section.  Chundemath  Nundy 
V.  Mur  Narain  Deb,  L  L,  B.,7  Calc,  i55,  approved. 
Secsetabt  or  State  v.  Nuvduh  Lall 

[I.  L  R,  10  Calo.,  486 


84. 


Suit     in     ^'eei' 


ment — Partition  by  Collector — Jurisdiction — 
Mortgage-sale — Sindu  law — Undivided  property — 
Poesesston, —  V  mortgaged  to  the  plaintiff  his  house 
and  certain  undivided  Und  in  which  H  and  others, 
Hindu  co-parceners,  had  a  share.  B  bought>the 
interest  of  M  in  the  land  at  a  Court-sale,  and  let 
to  M  and  V,  who,  failing  to  pay  rent,  were  sued 
by  B,  who  got  a  4^cr^  ^or  possession.  This  decree 
was  transferred  for  execution  to  the  Collector,  who 
sold  the  land  and  rateably  distributed  the  proceeds, 
except  to  V,  who  declined  to  take  the  amount  ten- 
dered as  his  share.  The  plaintiff  sued  V  and  the 
Surchasers  under  B'b  decree  to  recover  his  mortgage- 
ebt  by  a  sale  of  the  property  mortgaged  to  him. 
Meld  that  £'s  decree,  not  being  for  partition  of  the 
family  property  or  for  the  separate  possession  of  a 
thare,  was  not  one  contemplated  by  s.  265  of  the 
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3.  RIGHT  TO  VXRTITIO'S— continued. 

Code  of  Civil  Procedure.  The  proceeding^  of  the 
Collector  were  without  jurisdiction,  and  the  plaintiff 
was  entitled  to  ignore  them,  and  assert  his  claim 
under  the  mortgage.  Nabayav  Nagabkab  «• 
ViTHTr  Jakhoji  L  L.  B.,  8  Bom*,  688 

86. Baiyatwari  land. 

— S.  265  of  the  Code  of  Civil  Procedure,  1877,  does 
not  apply  to  property  held  on  raiyatwari  tenure,  but 
to  permanently-settled  estates.  Mttttu  v,  Ettda- 
LALAOA    .  -    I.  Ii.  B.,  8  MacL,  87 

88.  —  Partition  of 

raiyatwari  estates— Act  VIII  of  1859,  s.  2Q6,— 
In  1862  it  vras  held  by  the  Sudder  Court  that  s.  225 
of  Act  VIII  of  1859  did  not  apply  to  raiyatwari 
estates.  This  ruling  having  always  been  acted  on  in 
the  JABjdna  VreAdency,— Held  by  the  Full  Bench 
that  a  different  construction  should  not,  under  these 
circumstances,  be  placed  on  s.  265  of  the  Code  of 
Civil  Procedure,  1882.  Muttu  v.  Kudalalaga, 
I.  L,  B.,  6  Mad,,  97,  confirmed.  Muttttohidambaba 
V,  Eabufpa   .  .    I.  Ij.  B.,  7  M  ad.,  889 


87. 


Suit  for  partition  by  person 


in  posBOBSion  making  a  false  olaim.— ^,  a 
childless  Hindu  and  a  Brahman, .  adopted  X,  his 
sister's  son,  and  subsequently,  apprehending  that  the 
adoption  was  invalid,  executed  a  will  by  which  he 
left  his  estate  to  X  After  B'%  death,  X  obtained 
possession,  and  remained  in  possession  of  the  estate 
till  his  death,  which  occurred  before  he  had  attained 
majority.  After  this,  joint  possession  of  the  estate 
was  obtaine<i  by  P  and  S,  two  widows  of  B,  who 
set  up  a  right  of  inheritance  from  X  as  being  in 
the  position  of  mothers  to  him,  in  consequence  of  his 
adoption  by  their  deceased  husband.  In  a  suit 
brought  by  S  against  P  for  partition  of  the  estate, 
— Held  that,  inasmuch  as  the  parties  had  set  up 
a  false  claim  to  the  estate,  and  had  no'  estate  in  law 
which  they  could  divide,  the  suit  for  partition  was 
not  maintainable  merely  by  reason  of  the  fact  that 
they  were  in  possession.  Armory  v.  Delamirie, 
Smith's  L,  C„  813,  and  Asher  v.  WhitlocJe,  i.  J2., 
1  Q,  B„  1,  referred  to.    Paebati  r.  Sitkdar 

[I.  Ii.  B.,  8  All.,  1 


8a 


Bight  of  joint  ocoupancy- 


tenants  to  partition — Jurisdiction  of  Civil 
Court — Parties. — Held  that  a  joint  occupancy- 
tenant  is  entitled  to  sue  for,  and  a  Civil  Court  is  com- 
petent to  grant,  a  decree  for  partition  of  the  joint 
occupancy-holding,  thouffh,  if  the  zamindar  is  not 
made  a  party  to  the  suit  for  partition,  such  decree 
will  not  affect  the  mutual  rights  and  liabilities  of  the 
zemindar  and  the  occupancy-tenants  as  they  stood 
prior  to  the  partition.  Sunder  v.  Parbati,  I,  L.  B„ 
12  All,,  61 :  L,  a.,  16  I.  A.,  186;  Baring  v.  Nash, 
1  V.and  B.,  651 ;  Omesh  Chundev  Shaha  v.  Manick 
Chunder  Bonick,  8  W,  B„  128;  and  Bha/ii  v. 
Girdhari,  Weekly  Notes,  All,  ('1895J 9 1^,  referred 
ta     MXTHAIOCAI)  Bakhsh  r.  Mana 

[L  lu  B.,  18  AIL,  884 


88. 


Mortgagee's  right  of  parti- 


tion **  inter  se  *' — Mortgage  of  different  shares 


(    6595    ) 


DIGEST  OF  CA8B& 


(    6596    ) 


VAB^TVnON— continued, 

8.  RIGHT  TO  VARTlTlOn—eoniiuued, 

in  an  undivided  atea  to  different  mortgagees  hy 
-uenfmotnarit  mortgage* — Two  mortgagees  hdd  sepa- 
rate usafructaary  mortgages,  the  one  of  a  two-thirds 
shiure,  the  other  of  a  one-third  share,  in  an  nndivided 
area  of  mnafi  land  granted  by  the  owners  of  those 
shares  respectively.  Meld  that  one  mortgagee  conld 
not,  in  a  suit  to  which  neither  of  the  mortgagors  was 
a  party,  obtain  partition  of  the  share  mortgaged  to 
liim.    Maitgli  Paabad  o.  Ibhbi  Fbasad 

[L  Ii.  B.,  18  A1L»  476 


40. 


Partition  between  aai^in- 


•dar  and  patnidara — Partition  between  parties, 
one  of  whom  owns  interest  subordinate  to  the  other, 
— l^e  plaintifE  was  proprietor  of  an  entire  estate 
IMtying  an  annnal  revenue  to  Government  of  fi2,444. 
In  1854  his  father  gave  a  patni  lease  of  an  un- 
divided six  annas  share  of  the  estate  to  the  defen- 
dants' predecessors  in  title.  The  plaintiffs  alleged 
thi|t  the  land  being  held  ijmali,  although  he  and  the 
defendants  collected  separately  from .  the  tenants 
their  respective  shares  of  the  rent,  difficulty  and 
inconvenience  had  arisen  in  the  management  of  the 
property,  and  he  therefore  sued  to  have  his  ten  annas 
share  of  the  land  divided  by  metes  and  bounds  from 
the  six  annas  share  of  .the  patnidars,  the  land  of  the 
entire  estate  remaining  liable  as  before  for  the 
entire  amount  of  the  Government  revenue  payable 
in  respect  of  it.  Seld  by  the  Full  Bench  that  the 
plaintiff  was  entitled  to  a  decree  for  partition. 
HeHADBI  NaTH  EHAK  r.  BAJf  ANI  Eanta  Bot 

[I.  Ii.  R.,  24  Calc.»  676 
1  C.  W.  N..  406 


4L 


Bight   of  oo-sharers— 7»af» 


village— Right  of  management  bg  co'sharers. — 
Property  consisting  of  an  ordinary  inam  village  and 
a  cash  allowance  payable  out  of  the  revenue  of 
another  village  is  liable  to  partition  at  the  suit  of  a 
co-sharer,  except  when  it  is  held  on  saranjam  or  o6her 
impartible  tenure,  or  where  the  terms  of  the  original 
grant  impose  a  condition  upon  its  enjoyment  that  the 
management  shall  rest  with  a  particular  branch  of 
the  family  of  the  grantees ;  and  possibly  a  long- 
continued  practice  from  which  a  family  custom  may 
be  inferred  may  operate  to  bring  about  the  same 
result.  GoPAL  Habi  Joshi  r.  Bavaeant  Bang- 
VATH  JosHi         .        .    I.  Ii.  B.,  21  Bom.,  468 

(i)  Pabtitioh  op  Pobtion  op  Pbopbbtt. 

42. Partition  of  a  portion  of 

Joint  family  property— 5«t^ /or  partition  of  a 
portion  of  joint  property,— A.  suit  will  not  lie  for 
partition  of  a  portion  only  of  joint  family  property. 

JoaSNDBO  NATH  MlTKBBJI  V,  .fOaOBUNDU  MtTEBBJI 

[I.  Xi.  B.»  14  Calc,  122 

48. Suit  for  partition  of  portion 

of  property—CtutZ  Procedure  Code,  1877,  s,  865, 
— A  suit  will  not  lie  for  x)artition  of  portion  only  of  a 
joint  estate.  Accordingly,  where  the  plaintiff  sued  for 
partition  of  a  portion  of  a  joint  estate  and  for  khas 
possession  of  the  share  which  might  on  the  partition 


TARTJTION— continued. 

3.  BIGHT  TO  PABTITION— tfo»««iisd. 

be  allotted  to  him,  alleging  that  he  had  been  de- 
priiwd  of  possession  of  that  portion  by  his  co-sharers 
in  collusion  with  others,  it  was  held  the  suit  would 
not  lie.  Although  under  s.  265  of  Act  X  of  1877  a 
decree  may  be  made  for  partition  of  revenue-paying 
land,  yet  that  decree  must  be'  carried  into  execution 
solely  by  the  Collector.  Bahjot  Ghobe  r.  Bam 
BiTNjnir  CHuciJSBBTrTTT  .  8  C.  Ij.  B.,  867 

44, Partition  of  portion  of  Joint 

estate  i/vlthout  oonsent  of  oo-sharers— J«W#- 
diction  of  Civil  Court, — Where  a  co-sharer  in  a 
joint  undivided  estate  sued  to  have  his  rights  ascer- 
tained, and  partition  made  in  respect  or  an  orchard 
which  formed  part  of  the  joint  estate, — Seld  that  the 
Civil  Court  was  not  entitled  to  decree  {Mtrtition  or  give 
possession  of  a  separate  share  in  the  orchard,  and 
there  is  no  law  which  entitles  a  shareholder  to  obtain 
partition  of  a  portion  of  an  undivided  estate  against 
the  will  of  the  other  co-sharers.  M  itthoo  La£L  fx. 
Gholaic  Nusbbb-oob-dben  .         •      8  Agra,  276 

45. —  Suit  by  mokurrari  lease- 
holder of  small  part  of  estate— 6ui^  againH 
patnidars  of  whole  estate. — The  owner  of  a  12  annas 
share  in  a  joint  zamindari  granted  to  the  plaintiff  a 
mokurrari  lease  of  his  share  in  a  small  portion  of 
land  within  the  zamindarL  The  owner  of  the  remain- 
ing 4  annas  share  ^nted  a  patni  of  his  share  in 
the  whole  zamindan  to  the  defendants.  In  a  suit 
brought  for  partition  of  the  small  plot  of  land,— J?«/(i 
that  a  partition  could  not.be  enforced  of  a  part  of 
the  estate  held  by  the  defendants,  who,  if  the  plain- 
tiff's claim  was  allowed,  might,  in  respect  of  the 
same  estate,  be  subjected  to  many  claims  for  partition 
at  the  suit  of  persons  in  the  plaintiff's  position.     Pab- 

BATI  ChUBN  DbB  V,  Al3f-XrD-DBEK 

[I.  Ii.  B..  7  Calc,  677  :  9  O.  Ii.  B.,  170 


46. Suit  for  partition  of  yov 

tion  of  joint  -prop&ttj— Partial  partition,— 
The  plaintiffs  and  the  defendants  being  jointly  enti- 
tled to  and  in  possession  of  three  khanabaris  in  a 
village  and  other  immoveable  property,  the  plaintiff 
sued  for  partition  of  one  of  the  khanabaris  only.  Held 
that  the  suit  would  not  lie.*  Habidas  Santal  w. 
Pban  Nath  Santal  L  Ii.  B.»  12  Calc,  666 

47.  Portion  of  property  out  oj^ 

and  portion  within,  jurisdiction— Par#t>*. 

A  person  suing  for  partition  is  not  obliged  to  include 
in  lus  suit  the  whore  of  the  property,  but  may  confine 
his  suit  to  the  portion  of  the  property  which  he  is  de- 
sirous of  having  partitioned ;  therefore  where,  in  a  suit 
for  partition,  it  was  shown  that  some  portion  of  the  pro- 
perty was  out  of  the  jurisdiction  of  the  Court,  ob- 
jections that  fresh  parties  would  be  necessary  if  the 
mof  nssil  property  were  included,  and  that  therefore 
the  suit  had  not  been  properly  brought,  and  that  the 
leave  of  the  Court  had  not  been  obtained  previous  to 
bringing  the  suit,  were  overruled.  Padicamaiti  DaAi 
r.  JagadambaDasi  ,     6B.  Ii.B.,  184 

48.  — ; — ; Portion   of   property  out 

of  jurisdiction — Ancestral  property — Rule  as 
to  property  being  brought  into  hotchpot — Property 


(    6597    ) 


DIGEST  OF  CASES. 


(    6596    ) 


PABTTTION — c<mtinMed. 

3.  BIGHT  TO  PAETITION— conftiitttfrf. 

omt  of  jurisdiction. — No  doubt*  the  rale  that  every 
partition  suit  attAl  embrace  all  the  joint  family  pro- 
perty has  been  held  to  be  subject  to  certain  qnali- 
fications,  as,  for  instance,  where  different  portions  of 
it  lie  in  different  jurisdictions,  or  where  a  portion  is 
not  available  for  actual  partition  as  being  in  the 
possession  of  a  mortgagee  ;  but  there  is  no  authority 
for  the  proposition  that  a  member  who  sues  for  par^ 
tition  of  property  in  the  hands  of  tl^e  defendants  can 
refuse  to  bring  into  hotchpot  any  undivided  property 
held  by  himself,  on  the  ground  that  it  is  situated  witlun 
another  Jurisdiction.  Svbha  JRau  v.  Bama  £au,  3 
Mttd;  876,  reiQTteA  to  and  distinguished.  Habi 
Nabatav  Bbahhb  v.  Ganpatbav  DAn 

[I.  li.  B.,  7  Bom.,  272 


49. 


Partial  partition— t7«W«<2t<;- 


Hon  of  Righ  Court,  Original  Side — Properties  si* 
iuate  parilu  toithin  and  partly  without  jurisdiction. 
— On  the  Original  Side  of  the  High  Court  a  suit  for 
partition  of  joint  estate,  part  of  the  property  of  which 
estate  is  situate  within  and  part  without  the  juris- 
diction (there  having  been  no  leave  granted  under 
8.  12  of  the  Charter  to  sue  concerning  the  portion 
outside  the  juriscUction),  is  not  liable  to  be  dismissed 
•on  the  ground  that  partial  partition  of  a  property 
cannot  be  granted,  but  may  be  decreed  as  far  as  the 
property  within  the  jurisdiction  is  concerned.  The 
ruling  of  Jaokson,  J.,  in  Ruttun  Monee  Dutt  v. 
Brcjo  Mohun  Dutt,  22  W.  jS.,  333,  explained. 
PimcHANim  MuLLiCE  r.  Shib  Chxtitdeb  Mirli'ioc 

[I.  li.  B.»  14  Calc.»  886 


50. 


Property  in 


different  jurisdictions — Suit  for  partial  par- 
tition^^uit  for  land— Letters  Patent,  18669  cL  12. 
— The  plaintiff  sued  for  partition  of  certain  property, 
alle^ngit  to  be  joint  family  property.  It  consisted 
of  a  hoase  in  Bombay  and  certain  fields  at  Yavla  in  the 
Thana  District,  outside  the  jujisdiction  of  the  Court. 
The  parties  were  all  resident  in  Bombay.  Held  that,  as 
to  the  Vavla  property,  the  Court  had  no  jurisdiction, 
the  plaintiff  not  having  obtained  leave  to  sue  under 
cl.  12  of  tbe  Letters  Patent,  1865,  but  that  the  suit 
might  proceed  as  regards  the  property  in  Bombay. 
Punohanun  Mulliehv,  tihih  Ch under  Mullich,  I,  L, 
£.,  14  Calc,  835,  followed.  Balabam  Bhabbabji 
V.  Bahchaitdba  Bhaskabji  I.  Ij.  R.,  22  Bom.,  922 


61. 


Portion  of  land  held  under 


private  agreement  for  exoluslve  use.— -Where 
an  applicant  for  the  partition  of  a  joint  undivided 
estate  holds  any  portion  of  it  for  his  own  private  use 
under  a  private  agreement, — Beld  that  the  whole 
€state,  including  such  portion  of  it  as  has  been  sepa- 
rately enjoyed,  must  be  brought  into  account  before 
the  partition  can  be  effected.  Laxkjbbt  Singh  r. 
Baj  Coomab  •        26W.B.,  368 

62. Rectification  of  portion  of 


property — Suit  to  set  aside  partition, — Where  a 
property  had  been  divided,  and  one  of  the  sharers  was 
dissatisfied  with  the  result,  he  could  bring  a  suit  to 
have  the  division  entirely  revised,  but  was  not  at 
liberty  to  ask  for  a  rectification  of  a  small  portion  of 


TARTZnON—continued. 

8.  BIGHT  TO  VARTlTlON^eoneluded. 

the  divided  property.     T^ipooba   Soondttbbb  v. 

.         .        26  W.  B.,  868 


GoPAL  Nath  Bot 


68. 


Omission    of  property  in 

possession  of  one  party—  Ground  for  dismissal. 
—In  a  partition  suit  the  fact  that  the  plaintiff  has  not 
included,  or  hu  relinquished  his  share  in  property 
liable  to  division,  affords  no  ground  for  dismissing 
the  suit  where  the  coparcener,  in  whose  possession  it 
isy  is  a  party  to  the  suit,  for  it  is  competent  to  the  Court, 
in  disposing  of  the  case,  to  make  any  order  in  respect 
of  such  property  that  may  to  it  appear  right. 
Janabdan  Vithal  r.  Anant  Mahadbt 

[I.  Ij.  B.»  7  Bom.,  878 


4.   APPOINTMENT  OP  COMMISSIONKE. 


64. 


Procedure— Ctt>t7  Procedure 


Code,  1877,  s.  396.— Per  Pontimx,X  (Pield,  J, 
doubting) — In  a  suit  for  partition,  it  is  competent 
to  the  Court,  in  its  preliminary  decree,  to  appoint  any 
one  person  whom  it  thinks  fit  to  be  a  Commissioner  to 
make  the  partition  under  s.  896  of  the  Civil  Procedure 
Code.  •  The  section  uses  the  word  <*  Comnusmon- 
ers,' '  but  it  is  not  necessary  for  the  purposes  of  partition 
that  there  should  be  more  than  one  Commissioner,  and 
by  force  of  the  General  Clauses  Act  the  word 
"  Commissioners  "  may  be  read  in  the  singular  num- 
ber. The  intention  of  s.  396  is  that,  upon  the  first 
hearing  of  a  suit,  the  Court  shall  determine  whether 
the  plaintiff  is  entitled  to  a  partition,  and  shall  ascer- 
tain who  the  several  persons  entitled  in  the  property 
are,  and  shall  direct  by  a  preliminary  decree  or 
order  that  Commissioners  be  appointed  to  make  the 
partition.  Gtan  Chuitoeb  Sbn  v.  Dvbga  Chitbit 
SBN     .    I.  Ii.  B.»  7  Calc.  818 : 8  C.  Ii.  B.,  416 


5.  JURISDICTION  OP  CIVIL  COURT  IN 
SUITS  RBSPECTING  PARTITION. 


66. 


Bait  to  set  aside  partition— 


Beng.  Beg.  XIX  of  1814— Minor,  Bight  of,— A 
partition  by  the  Collector  under  Regulation  XIX- of 
1814,  if  consented  to  by  all  the  parties,  is  final,  and 
cannot  be  set  aside  by  any  party  in  the  Civil  Court ; 
but  where  one  of  the  parties  was  a  minor  at  the  time 
of  partition,  the  Coart  remanded  the  suit  for  an  en- 
quiry whether  his  guardian  acted  in  the  partition 
proceedings  bond  fide,  and  with  a  due  regard  to  the 
interests  of  the  minor.  Habi  Pbabad  Jha  r. 
Maddav  Mohak  Thakttb 

[8  B  li.  B.,  Ap.,  72 :  17  W.  B.,  217 

66. 


Suit  for  declaration  of  right 

to  share  larger  than  that  allotted— ^«ft^.  Beg, 
XIX  of  1814. — Where  a  partition  of  an  estate  under 
Regulation  XIX  of  1814  has  been  carried  out,  and 
coi&med  by  the  revenue  authorities,  it  seems  that 
one  shareholder  cannot  maintain  a  suit  in  the  Civil 
Court  to  have  it  declared  that  he  is  entitled  to  a  sluure 
larger  than  he  claimed  in  the  partition  proceedings. 
Rajibahaya  SiiroH  v.  Muzhab  Alt 

[2  B.  Ij.  B.,  Ap..  40 


i    6699    ) 


DIGEST  OF  CASES. 


(    6600    ) 


TARTmON—eontinued, 

6.  JURISDICTION  OP  CIVIL  COURT  IN  SXHTS 
RESPECTING  PARTITION— cofi«iMi«d. 


67. 


Suit  for  larger  share  than 


that  allotted  by  Collector— Btfn^.  Rey,  XIX  of 
1814,  88.  4  and  20,  cU  ;9.— S.  20,  Regulatioa  XIX 
of  1814,  which  says,  <<the  determination  of  the 
Board  of  Revenue  or  Board  of  CommiBsioners  on 
the  paper  of  partition  shall  be  final,"  refers  to  those 

Snestions  only  which  can  be  leg^ly  detenmned  by 
tie  revenue  authorities,  and  will  not  prevent  a  res^i- 
lar  suit  being  instituted  to  establish  a  right  and  title 
to  the  land,  which  a  party  has  lost  by  a  butwarra, 
notwithstanding  that  the  plaintiff  may  have  failed 
to  make  his  objection  before  the  Collector  within 
fifteen  days  as  required  by  cl.  2,  s.  4,  Regulation 
XIX  of  1814.  There  is  nothing  in  the  butwarra 
law  or  in  any  other  Regulation  to  prevent  the  Civil 
Court  from  entertaining  a  suit  for  a  declaration  of 
the  plaintiff's  right  to  a  larger  share  than  that  re- 
corded in  his  name  in  the  paper  of  partition.  Where 
a  butwarra  had  been  made,  and  the  plaintiff  had  had 
a  speciBc  share  allotted  to  him,  but  which  share  was 
less  than  his  proper  share  in  the  estate,  'and  the 
plaintiff  brought  his  suit  against  the  oo-sharers  gene- 
rally, without  specifying  in  whose  share  the  quantity 
he  had  lost  was  included, — Held  the  Court  could,  in 
such  suit,  declare  the  plaintiff's  title  to  the  same, 
treating  him  as  a  shareholder  to  that  extent  only  in 
the  pottah  in  which  it  may   have  been    included. 

SPBNCBB  r.  PUHTTL  ChOWDHRT 

[6  B.  If.  B.,  668 ;  15  W.  B.»  471 

See  also  Euirj  Bbhabi  Snra  v.  Nesu  Snra 

[6  B.  Ij.  B.,  668  note :  15  W.  B.»  291 

Shbo  Pebshad  Sooeool  v.  SHrmcnB  Sahoy 

[16  W.  B.,  100 


58. 


Suit  for  declaration  of  title— 


Beng,  Reg.  XIX  of  1814 — Jurisdiction  of  Collecm 
for — Title, — ^The  doUector  cannot  try  the  question 
of  title  in  butwarra  proceedings  under  Regulation 
XIX  of  1814.  A  suit  for  possession  and  declaration 
of  mokurrari  title  to  certain  lands  can  be  entertained 
in  the  Civil  Court  notwithstanding  the  butwarra 
proceedings.    Amxsdvull  v.  Asrvuty  Hossbin 

[8  B.  li.  B.,  Ap.,  78  note 

S.  C.  Ahmbboollah  v.  Ashbtttf  Hossein 

[18  W.  R.,  447 


59. 


Suit  for   partition— iStft^  by 


purchaser  of  share  oflahhiraj  estate, — The  purchaser 
of  a  share  in  an  undivided  lakhiraj  estate  can  sue 
his  co-parceners  for  a  partition  of  his  share,  and  the 
Civil  Court  has  jurisdiction  to  carry  out  the  partition. 
Fattbh  Bahadttb  V,  Janki  Bibi 

[4  B.I..  B.,  Ap.,  55 :  18  W.  B.,  74 


60. 


Division  to  pre- 


ioent  encroachment  where  enjoyment  is  distinct. — The 
CHvil  Court  has  jurisdiction  in  a  suit  between  joint 
owners  of  talukhs,  who  have  been  occupying  and 
using  separate  and  distinct  parts  of  premises  within 
the  eftate,  where  the  object  is  to  prevent  encroach- 
ment by  defendants  upon  the  part  occupied  by  plain- 
tiffsi  without  any  division  of  the  Government  revenue 


FABTTFIOK— con^tfMM^. 

6.  JURISDICTION  OF  CIVIL  COURT  IN  SUITS 
RESPECTING  PARTITION— tfo»^tii«ei. 

or  alteration  of  joint  liability  to  pay  that  revenue. 
Kalsb  Mosmr  8B2r  t?.  Ram  Sookdeb  Sbk 

[24  W«  B.,  848 

61.    Dispute  with  regard  to 

Bhares — Parties. — Where  two  or  more  proprietors 
of  a  joint  estate  held  in  common  tenancy,  desirous  of 
having  separate  possession  of  their  respective  shares, 
apply  each  nnd  all  to  have  that  estate  divided  in 
exactly  the  same  proportionate  shares,  and  no  other 
sharers  oppose  the  butwarra,  the  Collector  may  at 
once  comply  with  the  application ;  and  if  no  objection 
is  raised  when  the  parties  have  opportunity  of  nunng 
objection,  the  shares  cannot  again  be  re-united  by  a 
suit  in  a  Civil  Court.  But  if  the  Collector  has  judi- 
cial notice  of  a  dispute  with  regard  to  a  share,  it  is 
questionable  whether  he  has  jurisdiction  to  make  a 
partition  of  that  share.  In  any  suit,  however,  to  do 
away  with  the  partition  as  re^urds  that  share,  the 
Collector  mu^  be  made  a  party.  JOYicoiniB  Dbbia 
«.  Imah  Bucsh  Talooedab        .    18  W.  B.,  471 


62. 


Suit  for  diviflion  of  share 


of  mouzah— Cfin7  Procedure  Code,  1869,  8.225.— 
A  suit  for  division  of  a  share  of  a  mouzah  appertain- 
ing to  a  talukh  paying  revenue  to  Government  will, 
according  to  s.  225,  Civil  Procedure  Code,  1859, 
lie  in  the  Civil  Court.  Shosce  Dqtt  Chowdhby 
r.  SuBB  Nabaiv  Chowdhby       .    24  W.  B.,  242 


68. 


Partition  of  revenua-paying 


estate. — Partition  of  an  estate  paying  revenue  to 
Government  cannot  be  effected  in  a  Civil  Court. 
Babbi  Boy  r.  BHuawANT  Nabain  Dobbt 

[I.  Ii.  B,  8  Calo.»  648 :  11  C.  Ii..  B,  186 

BtrrTuv  MoNBE  Dvtt  v.  Bbojo  Momnr  Dim 

[22  W.  B..  11 

S.  C.  affirmed  on  appeal 
64. . — ^ 


W.B.,888 

Jurisdiction  of 
Collector. — Bevenuc-paying  estates  must  be  parti- 
tioned by  the  Collector  ;  they  cannot  be  partitioned 
bv  metes  and  bounds  by  the  Civil  Court  Ameen ;  and 
if  the  shares  in  such  an  estate  are  not  separate 
estates,  but  are  mere  fractional  shares  of  integral 
estates,  they  cannot  be  partitioned  in  the  absence  of 
the  other  co-sharers.    Dahoodub  Missbb  v.  Sbna* 

BUTTY  Mis  BAIK 

[L  Ii.  B.»  8  Calo.,  687 :  10  C.  Ii.  B.,  401 


65. 


Partition  of 


mehal— Application  hy  co'sharer  for  partition — 
notice  hy  Collector  to  other  oo-sharers  to  state 
objections  upon  a  specified  day  —  Objection  raised 
after  day  specified  by  original  applicant— Question 
of  title— Distribution  of  land— Jurisdiction — 
Civil  and  Revenue  Courts— Act  XIX  of  1878, 
ss.  Ill,  112,  113,  131,  132,  241  (f J— Civil  Pro- 
cedure Code,  s.  11. — ^Beading  together  ss.  HI,  112, 
and  113  of  the  North-Western  Provinces  Land 
Bevenue  Act  (XIX  of  1878),  as  they  must  be  read* 
the  objection  contemplated  in  each  of  them  is  an 
objection  to  be  made  by  the  person  upon  whom  the 
notice  required  by  t.  Ill  is  to  be  served,  %.$.,  a 
person  who  is  a  oo*«harer  in  posBession,  and  who  has 
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not  joined  in  the  application  for  partition.  So 
far  as  bs.  Ill,  112,.  113,  lU,  and  115  are  ron- 
cemed,  a  Civil  Court  is  the  Court  which  has  juris- 
diction to  adjudicate  upon  questions  of  title  or  pro- 
prietary right,  either  in  an  original  suit  in  cases 
in  which  the  Assistant  Collector  or  Collector  does 
not  proceed  to  inquire  into  the  merits  of  an  objec- 
tion rairing  such  a  question  under  s.  113,  or  on 
appeal  in  those  cases  in  which  the  Assistant  Col- 
lector or  Col|ector  does  decide  upon  such  ques- 
tions raised  by  an  objection  made  under  s.  112. 
The  remaining  sections  relating  to  partition  do  not 
provide  for  or  bar  the  jurisdiction  of  the  Civil 
Court  to  adjudicate  upon  questions  of  titln  which 
may  arise  in  partition-proceedings  or  on  the  parti- 
tion after  the  time  specified  in  the  notice  published 
under  s.  111.  S.  132  is  not  to  be  read  as  makmg 
the  Commissioner  the  Court  of  Appeal  from  the 
Assistant  Collector  or  the  Collector  upon  such  ques- 
tions, nor  does  s.  241  (/)  bar  the  jurisdiction  of  the 
Civil  Court  to  adjudicate  upon  them.  Where,  there- 
fore, after  the  day  specified  in  the  notice  published  by 
the  Assistant  Collector  under  s.  Ill,  and  after  an  Amin 
had  made  an  apportionment  of  lands  among  the  co- 
sharers  of  the  mehal,  the  original  applicants  for 
partition  raised  for  the  first  time  an  objection  in- 
Tolving  a  question  of  title  'f  proprietary  right,  and 
this  objection  was  disallowed  by  the  Assistant  Col- 
lector and  the  partition  made  and  confirmed  by  the 
Collector  under  s.  ISl,^ Held  that  the  objection 
▼as  not  one  within  the  meaning  of  s.  118,  that  the 
remedy  of  the  objectors  was  not  an  appeal  from  the 
Collector's  decision  under  s.  182,  and  that  a  suit  by 
them  in  the  Civil  Court  to  establish  their  title  to 
the  land  allotted  to'  other  co-sharers  was  not  barred 
by  s.  241  (/},  and,  with  reference  to  s.  11  of  the 
Civil  Procedure  Code,  was  maintainable.  Sahihul* 
lah  V.  Kunji  Mah  L  L.  B„  7  All.,  447,  distin- 
guished.  Sudor  v.  ^uman  Sin^h,  I,  L,  B.,  1  All,, 
61S,  referred  ta  Muhascica])  Abditl  Eabdc  v. 
HrHAMMAD.  Shadi  Ebav     I.  li.  B.,  9  AH.,  429 


66. 


Proceedingt  mnder 


Bengal  Act  VIII  of  1876,  t.  31,  E/Teet  o/.— The 
jurisdiction  of  the  Civil  Court  in  matters  of  parti- 
tion of  a  revenue-paying  estate  is  restricted  only 
in  questions  affecting  the  right  of  Government  to 
assess  and  collect  in  its  own  way  the  public  reyenue. 
Held  accordingly  that  the  pendency  of  partition-pro- 
ceedings before  the  Collector  under  s.  81  of  Bengal 
Act  VIII  of  1876  was  no  bar  to  a  suit  for  a  declara- 
tion that  under  a  partial  partition  effected  between 
the  co-sharers  a  portion  of  land  had  been  separately 
allotted  to  the  plaintiff.    Zahsttv  «.  Gowni  Suvkab 

[I.  li.  B.,  16  Gale.,  196 

67. Juriedietion    of 

BevenMe  Court — Suit  for  fortitiou  and  poseeeeion 
of  a  ehare  in  a  particular  plot  in  a  paiii — N."  W,  P. 
Zand  Bevenue  Jet  (XIX  of  1S7B),  u,  18B,  241 
ffj, — A  suit  by  a  co-sharer  in  a  joint  lamindari 
estote  for  partition  and  powcasion  of  his  proportion- 
ate share  of  an  isolated  plot  of  land  is  not  main- 
tainable in  a  Civil  Court  with  reference  to  ss.  185 

TOL.  IT 
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and  241  of  the  N.-W.  PI  Land  Revenue  Act  (XIX 
of  18*^3).  Bam  Dayal  v.  Megu  Lai,  I,  L,  B; 
6  All.,  452,  distinguidieil.    Ijbatl  v.  Kahhai 

[L  li.  B.,  10  AIL,  6 

68. —  Partitionhy 

Civil  Court  of  a  portion  of  a  revenue-paying  estate 
—Civil  Procedure  Code  (Act  Xirofl882J,  #.  266 
— BevenuB'paying  eetate.  Partition  of,  into 
several  revenus'paying  estates. — ^The  meaning  of 
s.  266  of  the  Code  of  Civil  Procedure  is  that,  where 
a  revenue-paying  estate  has  to  be  partitioned  into 
several  revenue-paying  estates,  such  partition  must  be 
carried  out  by  the  Collector.  Zahrun  v.  Oowri 
Sunhar,  I,  L,  B.,  IB  Calo.,  198,  approved.  Dhbi 
SnroH  «.  Shbo  Lall  Sinoh   * 

[L  Ij.  B.,  18  Calo.,  SOS 


69. 


Objection  to  parti' 

tion—'N.'W.  P.  Land  Revenue  Act  (XlX'of  1873J, 
ss.  Ill,  113,  241.— The  procedure  provided  by  s.  118 
of  Act  No.  XIX  of  1873  does  not  become  obUgatory 
on  a  Collector  or  an  Assistant  Collector  in  psrtition 
proceedings  unless  an  objection  to  the  partition  has 
been  made  by  a  co-sharer  in  possession,  and  unless 
such  objection  was  made  before  the  day  specified  in 
the  notice  which  the  Collector  or  Asnstant  Collector 
is  bound  to  issue  under  b.  Ill,  and  not  even  then  unless 
such  objection  raises  a  question  of  title.  Unlesst 
therefore,  such  objection  has  been  made,  a  Civil 
Cour;t  is  not  empowered  to  exercise  any  jurisdiction  in 
the  matter  of  the  distribution  of  the  land  or  the 
allotment  of  the  mehal  by  partition.  Hasdbo 
Singh  r.  Nabpat  Singh    .    I.  Ij.  B.,  20  AIL,  76 


70. 


Civil  Prooe* 


dure  Code  (Act  XIV  of  1882),  s.  266— Partition 
effected  hy  Collector  in  execution  of  a  decree. — 
When  tlte  Collector  makes  a  partition  under  s.  265  of 
the  Code  of  Civil  Procedure,  the  Civil  Court  has  no 
power  to  examine  his  work  or  to  direct  him  to  make  a 
fresh  partition.  Dev  Qopal  Savant  v.  Vasudev 
Vithal  Savant,  I,  L.  B.,  12  Bom.,  371,  followed. 

SbBINIYAS  HANXANT  v.  GUBITNATH  ShbINIYAS 

[I.  Ii.  B.,  16  Bom.,  627 

7L Sheri  lands^ 

Lease  hy  Government  for  a  certain  nmmher  of  years 
^Civil  Procedure  Code  (Act  XlVofl882j,  #.&5.— 
Under  s.  2^6  of  the  Civil  Procedure  Code,  a  Civil  Court 
cannot  effect  partition  of  lands  uaying  revenue  to 
Govenmient.  The  Collector  alone  is  empowered  under 
that  section  to  do  so.  Dattatbata  Vithal  o.  Maha- 
DAJi  Pabashbah  I.  Ii.  B.,  18  Bom.,  688 


7a 


Claim  for  parti* 


tion  of  share  of  property— Decree  for  partition  of 
defendant^  share  inter  se — Subordinate  Judge,  Ju- 
risdiction of. — ^In  n  suit  instituted  in  the  Cowei  of 
a  Munsif  by  a  member  of  a  Mahomedan  family  to 
have  her  share  of  the  family  property  partitioned, 
the  value  of  the  plaintiff's  sbure  was  f6nnd  to  be  less 
than  Bl,000,  and  the  value  of  the  whole  family  pro- 
perty exceeded  B1,00Q.  The  lower  Appellate  Court 
decreed  partition  not  only  of  the  plaintiff's  share 
but  flJso  of  the  sharet  of  the  defendanto  inter  se% 

10  0 
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though  snch  partition  was  not  asked  for.  Held 
that  the  lower  Appellate  Court  had  no  jurisdiction 
to  partition  as  amongst  the  defendants  the  residue 
of  the  property  left  nfter  the  partitioning  off  of  the 
plaintiff's  share.    Hikhat  Ah  v.  Wam-tjit  Nissa 

[I.  Ii.  R,  12  AIL,  606 

73. — ^'^t*  for   parti' 

Hon  of  lands  in  difTerent  estaiee—Aeeam  Land 
and  Sevenue  Megulation  (I  of  1886),  a.  154,  cL  (e), 
and  9,  96,— In  a  suit  for  partition,  without  division  of 
revenue,  of  certain  lands  held  jointly  by  the  parties  in 
four  diff^ent  estates  governed  by  the  Assam  Land  and 
Berenue  Bcgulation  (lof  l-^i-e.— fTeirf  that,  although 
the  decision  asked  for  may  not  include  all  the  lands 
of  each  of  the  four  estates,  still  such  division  would 
result  in  a  division  of  each  of  those  estates,  the  lands 
left  out  forming  one  portion  and  the  lands  sought  to 
be  divided  forming  another.  The  suit  therefore  was 
one  for  an  *«  imperfect  partition  "  within  the  defini- 
tion in  8.  96  of  the  Assam  Land  and  Bevenue  Begu- 
lation,  and  s.  154,  d.  (a),  of  that  Begulation  barred 
the  jurisdiction  of  Civil  Courts  in  such  a  suit.  Abditl 
Khauq  Ahmbd  9.  Abdul  Khauq  Chowdhby 

[I.  Ii.  B.,  28  Gala,  614 


74. 


Suit  for  partition 


—"Perfect"  and  ** imperfect**  partition— Entire 
eetate—Ateam  Land  and  lievenm  Regtdataion  (lof 
1886  J,  98,96,  97,  and  154.  —  An  estate  does  not  cease  to 
be  an  entire  estate  within  the  meaning  of  the  Assam 
Land  and  Bevenue  Begulation  (I  of  1886)  because  a 
few  plots  of  land  are  common  to  it  and  some  other  estate 
or  because  they  are  brahmutter  or  debutter  or  because 
they  are  held  in  some  undefined  way  jointly  with  other 
persons.  Where  a  suit  was  brought  for  the  partition 
of  an  estate,  excluding  certain  portions  as  being 
brahmutter  or  debutter,  or  as  being  held  jointly  by 
third  persons,  how  or  in  what  capacity  not  being 
BttAed,—neid  that  the  jurisdiction  of  the  Civil 
Courts  was  barred  by  s.  1 54  of  the  Begulation.  S  arat 
Chandsa  Pubkatestha  t».  Pbokash  Chttndba  Dab 
Chowdhxtby  .     I.  K  B.,  34  Oalc.,  761 

75.—= ; .  Power  of  Civil 

Conrt  to  apooint  Commissioner— Civil  Procedure 
Code  (1882),  s.  365 —Collector—  In  a  suit  brought 
in  the  Civil  Court  for  a  partition  of  the  lands  in  a 
revenue-paying  estate,  the  Court  has  no  power  to 
appoint  a  Commissioner  to  make  the  partition;  it 
is  bound  under  s.  265  of  the  avil  Procedure  Code  to 
have  the  partition  made  by  the  Collector  according 
to  the  law  for  the  time  being  in  force  for  partition  of 
estates.  Dehi  Singh  v.  Sheo  Lall  Singh,  I.  L.  S., 
16  Calc,  203,  distinguished.  Mbhbrbak  Bawoot 
V.  Bbhabi  Lal  Babik  ,.  .  I.  L.  B..28  Calc,  679 

W. JEHates  Partition 

Act  (Beng.  Act  VIII  of  1876) -Code  of  Civil 
Procedure  (18S2J,  ss.  265  and  396.S.  265  of  the 
Code  of  ( ivil  Procedure  does  not  apply  to  a  suit  for 
partition  of  a  revenue-paying  estate  when  no  separate 
allotment  of  revenue  is  asked  for.  A  Civil  Court 
therefore  has  jurisdiction  to  decree  partition  in  such 
. «  CMe ;  and  a  suit  for  possession,  after  partition  of  a 
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share  in  part  of  an  undivided  estate,  in  which  part 
alone  the  plaintiff  has  a  shares  is  maintainable  in  a 
Civil  Court  if  no  division  of  revenue  is  sought.  Debt 
Singh  V.  Sheo  Lal  Singh,  I.  L,  R„  16  Calc,  203, 
approved  and  followed.  Meherban  h'awoot  v.  Behari 
Lal  Barik,  I.  Z.  R.,  23  Calc,  679,  overruled.  Jo- 
GOsiSHVBY  Debba  V,  Eailash  Chandba  Lahibt 

[I.  Ii.  R,  24  Calc,  726 
lew.  IT.,  874 

^^«    ~    "7 -  —   Transfer  of  de- 

cree for  partition  to  Collector  for  execution— Parti- 
tion hy  Collector— Civil  Pr**cedure  Code  (1882), 
s,  265— Jurisdiction  of  Civil  Court  to  hear  obf'ee- 
tions  to  the  division  ordered  ht/  Collector.— Where  a 
decree  for  partition  of  an  estate  Isas  been  transmitted  by 
the  District  Court  to  the  Collector  for  execution  under 
B.  266,  Civil  Procedure  Code,  the  Court  that  made  the 
decree  is  not  deprived  of  its  judicial  power  to  hear 
and  decide  objections  to  the  division  of  the  estate  made 
by  the  Collector.  Chinka  Sbetayta  v,  Keishna- 
VANAMMA  I.  L.  R.  19  Mad.,  486 


78. 


6.  QUESTION  OP  TITLE. 

Power  of  CoUeotor  to  try 


question  of  title— Bena.  Beg  XIX  of  1814.— 
The  Collector  cannot  try  the  question  of  title  in  but- 
warra  proceedings  under  Bengal  Begnlation  XIX  of 

1814.      AHMVDITLLA  V,  ASHBUTF  H0S8BIK 

[8  B.  Ij.  R.  Ap.,  78  note 

S.  C.  Ahhbboollah  r.  AsHBirv  Hossbin 

[13  W,  B.,  477 


79. Dedsion    by   Collector   of 

qUBBtionBofmie- Act  XIX of  1863.— Act  XIX 
of  1863  contained  no  provision  for  the  judicial  decision 
by  the  Collecter  of  objections  raising  questions  of 
title  arising  after  the  partition  order  in  the  course  of 
partition.    Chowdhby  Zauh  Singh  r.  Sbbtloo 

[2  N.  W.,  404 

80. 


-      - —  Claim  to  right  of  oconpanoy 

^^IJ^^Zf^^^-^*^  Z^*-  Partition  under  Act 
XIX  of  1863— Partition  of  sir  land.Se/dthskt  a 
question  involving  a  claim  to  cultivating  right  of 
occupancy  was  not  one  which  could  be  properly  de- 
cided  in  a  suit  for  partition  under  Act  XIX  of  18681, 
under  which  only  questions  of  conflicting  proprietary 
title  could  be  determined.  Akav  Sik&h  v.  .Ioy- 
GoPAiSiKaH         ....    8  Agra,  184 


8L 


Dispute  as  to  title- Beng, 

Beg.  XIX  of  1814.— When,  in  the  preparation  of  a 
butwana  under  Begulation  XIX  of  1814,  it  is  ascer^ 
tained  that  the  parties  are  at  variance  on  a  question 
of  title,  the  Collector's  proper  course  is  to  stay  pro- 
ceedings  until  all  such  questions  are  decided  by  a 
competent  Court,  the  revenue  authorities  not  having 
authority  under  the  law  to  decide  them  finally. 
MuDDUK  MQKnr  v.  Eabhok  Nath  Paitdbt 

[14  W.  B^  885 
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Joint  property  in  sole  pos- 


sesBion  of  sharer — Protection  of  »harer»  from 
liahmtyfor  debit.— In  effecting  a  partition,  acooant 
mnst  be  taken  of  any  joint  property  in  possession  of 
«ny  sharer ;  and  before  transfer  of  shares,  provision 
should  be  made  for  the  protection  of  other  sharers 
from  an  nndne  liability  on  account  of  debts.  Allt 
Ho88Bnr  r.ALLY  HossBiH  alias  Chotbt  Mibza 

[2  Agra,  96 

88.    -        Mode  of  allotment  of  land 

— Land  in  exclusive  possession  of  one  party, — In 
a  suit  for  partition,  the  land  in  dispute,  being  in  the 
exclusive  possession  of  a  single  co- sharer,  should  fall 
as  a  whole  in  the  share  of^one  or  other  of  the  co- 
owners,  and  not  be  subdivided  among  them.    Puddo  • 

HOVEB  DOSSBB  r.  DWAREAKATH  B1BWA8 

[26  W.  R,  886 


Iiand  varying  in  value.— 
Each  party  to  a  butwarra  need  not  have  the  same 
quantity  of  land,  nor  should  the  land  awarded  be 
always  in  exact  proportion  to  the  jumma  paid.  The 
object  of  the  butwarra  being  to  divide  the  lands  in  as 
compact  a  form  as  possible,  one  party  may  have 
to  pay  the  jumma  on  a  smaller  area  than  another, 
though  on  more  valuable  land.  /IFTAbOODdbbk  r. 
SHmcsooDBBBN  MriJjOE  18  W.  R.,  461 

86.   Convenience— G^roiMiii  for 


cljection  to  allotment  on  partition — Inconvenience. 
— Where  a  party  concerned  objects,  in  appeal,  to  a 
partition  of  land  fairly  allotted  according  to  value,  as 
not  having  consulted  convenience,  it  is  not  enough  to 
show  that  appellants  own  convenience  would  have 
been  better  consulted  by  a  different  arrangement.  He 
is  bound  to  show  some  arrangement  which  would 
better  satisfy  all  parties,  and  be  more  eq  uitable  for  all. 
SniCHVN  Jha  v.  Bhooput  Jha       18  W.  B.,  498 

86. -■ Comi)en8ation  for  expen- 
diture by  certain  members  of  joint  family 
on  joint  property.— In  a  suit  for  partition,  it 
appeared  that  the  defendants,  who  were  members  of 
a  joint  family,  had  at  their  own  expense  enhanced  the 
value  of  portion  of  the  lands  belonging  to  the  joint 
estate.  Held  that  the  partition  should  proceed  on 
the  basis  of  each  co- sharer  having  an  equal  share  of 
similar  lands,  compensation  being  allowed  to  each  co- 
sharer  for  any  private  expenditure  from  which  it 
could  be  shown  the  value  of  the  partible  property  had 
been  increased ;  and  that,  unless  it  could  be  shown 
that  there  were  other  lands  of  similar  description  out 
of  which  the  share  of  the  plaintiff  could  be  made  up, 
the  plaintiff  was  entitled,  on  paying  compensation  to 
the  defendants,  to  portion  of  the  lands  the  value  of 
which  had  been  enhanced  by  the  defendants.     Eal- 

£IAN  BAKBBJBB  f .  M0DHT78UDtrH  BaVBBJI 

[8  C.  Ii.  B.,  269 

87.  Principle  of  adjustment  after 

partition  between  oo-Bharera- ^011^.  Reg, 
XIX  of  1814.— After  partition  of  an  estate  among 
ihareholders  under  Regulation  XIX  of  1814,  one 
shareholder.  A,  claimed  from  another  shareholder,  3, 
2i  bighas  of  liuid  as  having  been  allotted  to  him  by  B 

VOL.  rv 


"PARTTnON— continued. 

7.  MODE  OP  EFFECTING  PARTITION 
— continued, 

under  a  prior  agreement,  in  lieu  of  certain  lands  ori- 
ginally held  by  him  which  fell  into  B's  putti.  The 
Collector  left  the  parties  to  settle  the  matter  between 
themselves,  and  A  brought  a  suit  against  B  for  his 
claim  in  the  Civil  Court.  Held  that,  in  a  case  of  this 
kind,  the  only  principle  that  can  be  adopted  is  that 
the  Court  should  ascertain  the  relative  valae  of  the 
lands  originally  made  over  by  the  defendant  to  the 
entire  lands  of  the  defendant,  and  that  it  should  assign, 
out  of  the  present  share  of  the  defendant,  lands 
bearing  the  same  relative  value  to  the  whole  that  the 
former  lands  bore :  this  to  be  done  without  interfer> 
ence  with  the  proceedings  of  the  Collector  under  the 
batwarra  law,  and  the  plaintiff  (if  successful)  to  be 
brought  in  as  a  co-sharer  to  a  limited  extent  in  the 
land  assigned  by  the  defendant.  OoUA  Ddtt  Chov- 
DHBT  V.  HuifrooMAN  Chowdhby  .  22  W.  "EL,  468 


88. 


Iiand  in  separate  possession 

by  consent — Bight  of  co-parreners  on  p'lrtition, 
—  Co-parceners  may  on  partition  retain  possession 
severally  of  such  joint  lands  as  they  may  have  taken 
separate  possession  of,  wiih  the  consent  of  at  least  a 
maj ferity  of  the  co-parceners.  Sbbbnath  Dutt  v. 
NAin)Ki8H0BB  Dobs.  6W. £.,208 


89. 


Family     dwelling-house  — 


Consent  of  co'pareeners—  Execution  of  decree. — A 
decree  directed  partition  of  a  family  dwelling-house 
with  its  appurtenances,  including  a  poojah  dalan  and 
courtyard  adjoining  it.  In  execution  of  that  decreei, 
the  Civil  Court  Ameen,  at  the  request  and  with  the 
consent  of  two  out  of  three  co- parceners,  did  not  parti- 
tion the  poojah  dalan  and  courtyard.  To  this  the  * 
third  co-parcener  objected,  but  her  objection  was  over- 
ruled by  the  lower  Courts,  and  it  was  directed  that  the 
property  in  qnestion  should  remain  undivided.  Held 
that  the  Court  would  be  disinclined  to  order  the  pro- 
perty to  be  divided  without  giving  the  co  paroener  or 
co-parceners  who  might  wish  to  keep  it  entire  an  oppor- 
tunity of  doing  BO.  Held  per  Whitb,  J.,  that  having 
regard  to  the  form  of  the  decree,  it  was  not  open 
to  the  Court  executing  it  to  order  that^ny  part  of  the 
property  should  remain  joint,  except  with  the  con-ent 
of  all  the  CO- parceners  who  were  parties  to  the  suit. 
Semble  per  Mittbb,  J,,  that  the  lower  Courts  were 
not  precluded  by  the  <iecree  from  dealing  with  the 
property  in  the  mode  in  which  they  had  done.    Eaj- 

COOMABEB  DABSBB  V.  GOPAL  ChUNDBB  BOSB 

[L  Ii.  B.,  3  Calc,  614 

90.  Property  consistiag  of  se- 
veral liOUses— PrtiKHjpZe  of  partition — Commif 
sion  of  partition— Act  XIF  of  1882,  s.  896.— 
Where,  in  a  suit  for  partition,  possession  was  sought 
of  a  d^nite  share  of  a  property  consisting  of  a  number 
of  houses,^ Held  that  the  principle  in  such  cases  is 
that,  if  a  property  can  be  partitioned  without  destroy- 
ing the  intrinsic  value  of  the  whole  property  or  of 
the  shares,  such  partition  ought  to  be  made;  but 
where  partition  cannot  be  made  without  destroying 
the  intrinsic  value  of  the  property,  then  a  money^ 
compensation  should  be  ^yen.  Ashabullah  v. 
Kali  Ktsxttsl  Kub  L  la.  R.,  10  Gala,  676 

10  0  2 
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1.  MODE  OP  EFFECTING  PARTITION 
— continued.  . 


9L 


Power  of  Bevenue  Courts  as 


topartition  of  buildings-  N.-W.  P.  Land  Reve- 
nue Act  (XIX  oflS73J.9s,  107, 124.— In  a  partition 
under  the  North- West  era  Provinces  Land  Kevenne 
Act,  1879,  neither  buildings  nor  the  materials  thereof 
can  be  partitioned ;  what  is  partitioned  is  the  land 
in  the  mehal.  Where  such  land  is  covered  with 
buildingfs,  the  Court  making  the  partition  has  to 
follow  the  provisions  of  s.  124  of  the  Act ;  but  it  can 
decide  no  qaestion  of  right  to  the  buildings,  nor  can  it 
partition  them.    Asbiq  Husain  v,  ^i  uhakmad  Jan 

[L  li.  R,  22  AIL,  829 

Suit  by  transferee  for  parft- 


tion—Pariition  Act  (IV  of  1698),  e.4-  Suit  for 
partition  hy  sharer  against  transferee — Procedure* — 
S.  4  of  the  Partition  Act  (IV  of  \%%^)  applies  only 
where  the  transferee  sues  for  partition.  Where  'the 
suit  is  brought  by  the  sharer  against  the  transferee, 
s.  2  must  be  applied.  In  cases  where  s.  4  applies,  the 
Judge  should  make  a  valuation  of  the  sliare  of 
the  transferee  only  and   direct  its  sale.     Balbbbt 

GOPALBHET  SOKAB  v.    MlBAN  SaHEB 

[L  Ij.  B.,28  Bom.,  77 

98. Bwelling-house  belonging  to 

undivided  family- Par/t«o«  Act  (IV of  1893), 
e.  4 — Application  of  tection — Re- acquisition  hy 
members  of  such  family  after  it  has  been  sold  to  a 
stranger  doe^  not  give  any  right  under  the  section 
as  against  such  stranger. — A  dwelling-house  belonged 
to  four  brothers,  K,  R,  V,  and  P,  joint  members  St  a 
Hindu  family.  In  1874  the  shares  of  K  and  P  were 
sold  in  execution  of  decrees  against  them,  and  in 
1877  the  remaining  shares  were  sold,  and  finally  the 
house  became  the  property  of  the  plaintiff  and  one  A 
in  ^ual  moieties.  Tlie  plaintiff  sued  A  for  partition 
and  obtiuned  a  decree,  but  pending  execution  A 
conveyed  his  moiety  back  again  to  k  and  V.  The 
brothers  had  continued  to  occupy  the  house  notwith- 
standing the  changes  in  ownership.  V  now  applied 
under  s.  4  of  the  Partition  Act  (IV  of  1898)  to  be 
allowed  to  buy  the  plaintiff's  moiety.  Held  that  he 
was  not  entitled  to  the  advantage  given  by  the  section. 
It  is  ownership,  not  occupation,  that  gives  the  right. 
After  the  sales  in  1877,  the  houae  no  longer  belonged 
to  an  undivided  family.  V  and  his  brothers  were  then 
either  tenants  in  the  bouse  or  trespassers.  The  qaes- 
tion was  whether  the  dwelling-house  at  the  time  the 
shares  therein,  which  had  not  been  sold  to  A,  were 
transferred  to  the  plaintiff  belonged  to  an  undi- 
vided family.  When  the  plaintiff  purchased  his 
moiety,  he  and  A  became  the  owners  in  cqpamon  of 
the  house,  and  as  between  them  s.  4  of  the 
Partition  Act  had  no  operation.  The  subsequent 
purchase  of  A's  interest  by  R  and  V  did  not  confer 
upon  them  any  rights  which  A  did  not  possess.  It 
was  in  their  hands  re  acquired  ancestral  property, 
but  not  property  belonging  to  an  undivided  &mily 
■within  the  meaning  of  s.  4.  Vamait  Vishku  Goxhalb 
«.  Vasudby  Mobbhat  Kale 

[L  Ii.  B.,  28  Bom.,  78 

94. Mortgage  by  one  owner  of 

undivided  share  of  estate— J2fyA^«  of  mortgagee 


"BARTVEIOS^  continued. 

7.  MODE  OP  BPFECTING  PARTITION 
— continued. 

and  other  sharers  on  partition. — Where  the  owner 
of  an  undivided  share  in  a  jdnt  and  undivided  estate 
mortgages  his  undivided  share,  he  cannot  by  so  doing 
affect  the  interests  of  the  other  sharers,  and  the 
)»ersons  who  take  the  security,  t.^.,  the  mortgagees, 
take  it  subject  to  the  right  of  those  sharers  to  enforce 
a  partition  and  thereby  convert  what  it  an  undivided 
share  of  the  whole  into  a  defined  portion  held  in  sever- 
alty. Where  such  a  partition  is  effected  under  the 
provisions  of  Regulation  XIX  of  1^14  before  the 
mortgagees  have  completed  their  title  by  foreclosure 
and  the  consequential  decree  for  possession,  the  mort- 
gagees of  the  undivided  share  of  one  co-sharer  who  baa 
no  priority  of  contract  with  the  other  co-sharers  would 
have  no  recourse  against  the  lands  allotted  to  such 
co-sharers,  but  must  parsue  their  remedy  against  the 
lands  allotted  to  the  mortgagor,  and,  as  against  him, 
would  have  a  charge  on  the  whole  of  such  lands. 
Byjnath  Laxl  v.  i>'amoodbbn  Chowphsy 

[21 W.  R.  288 :  L.  B.,  1 1,  A..  106 


©5.  — ; Basement— Par/iVton  of  houses 

one  of  which  has  continuous  easement  over  the  other. 
— Where  two  houses  are  held  jointly  by  sevenJ 
owners  deriving  their  title  from  a  common  soarce,  and 
one  of  such  houses  enjoys  a  continuous  as  distinguished 
from  an  occasional  easement  over  the  other,  such 
easement  will,  upon  a  partition  of  the  premises,  pass 
to  the  dominant  tenement,  both  by  implication  of  law 
and  under  the  usual  general  words  contained  in  the 
deed  of  partition.  Batakji  Hobmabji  v  Eduui 
HosMASji  8  Bom.,  O.  C,  181 


96.  Partition  of  a  joint  family 

house — "Effect  of  partition  hy  a  consent  decree  tchere 
the  decree  does  not  reserve  any  right  to  the  use  of 
Ugh  t  and  air—  Implied  grant  of  easement  upon  mvpt- 
ance  of  tenement.— On  yektii^xonc/t  a  family  dwelling- 
house  by  a  consent-decree,  the  plaintiff  claimed  a  right 
to  the  passage  of  light  and  air  necessary  for  the 
enjoyment  of  his  share  of  the  building  in  the  way  in 
whidi  it  was  enjoyed  at  the  time  of  the  partition, 
though  no  such  right  was  expressly  reserved  in  the 
decree.  The  defence  was  that  the  principle  of  an 
implied' grant  of  easement  upon  severance  oi  the 
tenement  should  not  be  applied  to  the  case,  but 
that  the  rights  of  the  parties  should  be  determined 
solely  with  reference  to  the  decree  made  in  the  parti- 
tion suit.  Held  that  the  principles  of  justice, 
equity,  tmd  good  conscience  should  be  applied  to  the 
case,  and  that  the  plaintiff  was  entitled  to  the  right 
claimed,  even  in  the  absence  of  any  express  provision 
in  the  decree  resertiug  such  right.  Qutere — Whether 
the  principle  of  an  implied  grant  of  easement  in 
severance  of  tenements  would  apply  in  the  case  where 
the  partition  was  effected  by  a  decree  of  the  Court  in  a 
contested  suit  and  not  by  a  consent  of  parties. 
Eadakbiki  Dbbi  r.  Ea£i  Euvab  Haxdab 

[L  Ii.  B.,  26  Cala»  616 


&7. Mode  of  division— Jsn^.  Reg. 

XIX  of  1814 — Evidence  qf  partition. — Proeeedings 
for  partition  having  been  instituted  under  Regula- 
tion XIX  of  1814,  it  was  proposed,  in  order  to  make 
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TABTrriON— continued. 

7.  MODE  OF  EFFECTING  PARTITION 

— continued. 

«qiiality  of  partition,  that  three  villages  sboald  be 
divided  in  uneqaal  proportions,  and  a  goshwara  was 
accordingly  prepared  by  the  Ameen  setting  ont  in  one 
-colnmn  the  extent  of  the  shares  to  be  allcited,  and  in 
another  the  assessed  inmma  of  each  share  allotted. 
In  a  snit  in  1878  by  the  representatives  of  one  of  the 
shareholders  to  recover  portions  of  the  three  villages, 
"the  only  evidence  that  the  partition  had  been  completed 
was  an  istahar  of  the  Depnty  CbUector,  dated 
October  1864,  directing  the  Nasir  to  require  the 
xaiyats  to  pay  their  rents  according  to  the  extent  of 
the  shares  as  set  forth  in  the  first-mentioned  column 
•of  the  gowshara ;  that  is,  according  to  the  quantity  in- 
stead of  according  to  the  quality  and  value  which  were 
the  basis  of  the  partition.  Meld  (affirming  the  judg* 
ment  of  the  High  Court)  that  the  plaintiff,  having 
failed  to  prove  any  order  for  partition  drawn  out 
under  s.  18  of  the  Regulation,  by  the  Collector,  was 
not  entitled  to  recover  according  to  the  quantity  of 
ihe  land,  but,  if  at  all,  according  to  its  value  as 
ascertained  in  the  column  of  the  goshwara  in 
which  the  assessed  jumma  was  set  forth.      Httsbo 

.S00in)ABI  DbBIA  r.    KeSHITB  CHtniTDBS  ACHABJBB 

[6  C.  Ii.  B.,  267 


89« 


Decree  for  partition  referred 


to  Collector— CimV  Procedure  Code,  1882, 8,265— 
JExecution  —  Collect  or  bound  to  partition  and  deliver 
over  poiseeeion  to  several  allottees  under  decree — 
Practice.— The  duty  of  the  Collector,  to  whom  a 
4ecree  has  been  referred  under  s.  265  of  the  Civil 
Procedure  Code  (Act  XI V  of  1882)  for  partition,  is  not 
■confined  to  mere  division  of  the  lands  decreed  to  be 
divided,  but  includes  the  delivery  of  the  shares  to 
their  respective  allottees.  Pabbhudab  Laehmidab 
«.  Shavkabbhai  L  Ii.  B.,  11  Bom.,  66a 


09. 


Mortgage  by  one  owner  of 


undivided  share  ofeBttAte—Biffhts  of  mortgagee 
on  partition  where  the  undivided  share  is  allotted 
to  a  sharer  other  than  the  mortgagor. — Where  A 
-mortgaged  to  the  plaintiff  his  undivided  share  in 
certain  land  which  he  held  jointly  with  B  and 
subsequently  to  the  mortgage,  by  a  decree  in  a 
partition-suit  to  which  the  plaintiff  was  not  a  party, 
the  mortgaged  property  was  allotted  to  B,  other  pro- 
perty in  substitution  being  allotted  to  A, — Held,  in  a 
suit  against  B  and  the  representatives  of  ^  to 
recover  the  sum  due  on  the  mortgage  by  sale  of  the 
mortgiM;ed  property,  that  the  plaintiff  could  not 
-proceed  against  the  mortgaged  property  which  had 
been  allotted  on  partition  to  B,  but  should  be  allowed 
to  proceed  against  that  which  had  been  allotted  in 
■substitution  to  A,  his  mortgagor.  Byjnath  Lall  v. 
Bamoodeen  Chowdhrg,  L.  B^  1  I,  A.,  106 : 
.21  W.  B.,  23S,  followed  in  principle.  Hbic  Chttb- 
j>BB  Ghobb  v.  Thabo  Movi  Dbbi 

[L  Ii.  R.,  20  Calo.,  588 


100. 


Co*sharers — 


Mortgage  by  co-sharer  of  undivided  share — Parti* 
4ion  suit  subsequently  brought  by  other  co-sharer  to 
which  mortgagee  not  a  party  -Mortgaged  property 
4illotted  to  a  sharer  other  than  mortgagor — Bights 


TABTTTlON—continued. 

7.  MODE  OF  EFFECTING  PABTITION 
— eontiuMed. 

of  such  co'sharer — Partition  re»opened — Fraud  of 
mortgagor  and  mortgagee. — Four  brothers,  via,,  D, 
L,  B,  and  P,  were  joint  owners  of  certain  land.  For 
purposes  of  convenience*  each  was  in  possession  of  a 
certain  portion,  but  there  was  no  formal  partition. 
The  particular  land  in  question  in  this  suit  (plots 
Nob.  L  and  2  of  Survey  No.  174)  was  a  part  of  the 
land  in  possession  of  fi.  In  1867,  without  the  know- 
ledge of  his  brothers,  B  mortgaged  these  plots  of  land 
to  the  first  defendant  for  B2,80  ».  In  1886  D  sued  for 
partition  of  the  whole  property,  and  in  1891  L 
brought  a  similar  suit.  By  the  decrees  in  these  suits, 
plot  Na  1  was  allotted  to  D  and  plot  No.  2  was 
awarded  to  L.  The  mortgagee  was  not  a  party  to 
either  snit,  the  plaintiffs  in  these  suits  (as  found  by 
the  High  Court)  having  had  no  notice  of  the  mort- 
gage. D  and  L,  on  attempting  to  get  possession 
of  the  lands  allotted  to  them  respectively  by  the 
partition  decrees,  were  obstructed  by  the  mortgagee, 
and  now  brought  these  suits  against  him  and  the  heirs 
of  B  (defendants  Nos.  2—9).  claiming  possession  of 
the  lands  allotted  to  them  free  of  the  mortgage-debt, 
or  that  the  partition  shoald  be  re-opened,  and  that 
unencumbereid  land  should  be  allotted  to  them  and 
the  mortgaged  land  given  to  B's  branch  of  the  family 
(defendants  Nos.  2—9).  Beld  that  the  partition 
should  be  re-opened  and  the  mortgaged  land  assigned 
to  the  defendants  Nos.  2—9.  Where  a  co-sharer  of 
joint  property  has  mortgaged  his  share  without  the 
knowledge  of  his  co-sbirers,  and  there  has  subse- 

?uently  been  a  partition  suit  to  whieh,  through  the 
rand  of  the  mortgagor  and  the  mortgagee,  the  latter 
has  not  been  made  a  party,  he  (the  mortgagee)  will 
only  be  allowed  to  proceed  for  the  recovery  of  his 
mortgage-debt  against  that  portion  of  the  property 
which  has  been  allotted  to  his  mortgagor.  Hem 
Chunder  Qhose  v.  ThaJeo  Mont  Debi,  1,  L.  B„  20 
Calc,  633,  approved.    Lae8H3£an  v.  Gopal 

[L  L.  R.,  28  Bom.,  885 


101. 


Inoumbranoe  created  by  a 


oo-Bharer  before  partition— J^^^a^^^*  Partition 
Act  (Beug.Act  VIIIofl876J,  ss.  112  and,128-~ 
Effect  of  partition  by  Collector,  where  the  land  so 
incumbered  fell  exclusively  into  the  share  of  another 
co-sharen— On  partition  by  Collector  under  the 
Estates'  Partition  Act  (Bengal  Act  VIII  of  1876) 
when  any  land  of  an  undivided  joint  estate,  which 
was  incumbered  by  any  co-sharer,  is  allotted  to  any 
other  co-sharer,  the  latter  takes  it  free  from  the 
incumbrance  so  created.  Khan  AH  v.  Pestonji 
JEduljee  Oujdar,  1  C.  W.  N.,  62,  distinguished. 
The  cases  of  Nuthoo  Lall  Chowdhry  v.  Saadat 
Lall,  W.  B.,  1864, 271,  and  Ahmedoollah  v.  Ashrvff 
Sossein,  13  W.  B.,  447  -.  8  B.  L.  B.,  Ap.,  73  note, 
have  been  overruled  in  effect  by  the  decision  of  the 
Privy  Council  in  the  case  of  Byjnath  Lall  v.  Bamoo- 
deen  Chowdry,  L,  B.,  1  L  A.,  106.  JOY  Sankabi 
Gupta  v.  Bhabat  Chajtdba  Babdhav 

[I.  Ii.  B.,  26  Calo.,  484 

8c.w.N..aoe 


102. 


Lease  granted  by  oo-sharer 


pending  partition  svdt^Land  leased  falling 
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TARTmON^eoniinued. 

7.  MODK  OP  BPFKCTING  PABTITION 
— oanolnded, 

to  share  of  another  oo'iharer — Lit  pendens — 
Transfer  of  Property  Act  (IV  of  1882),  #.  62,— 
Plaintiff  purchased  a  one-third  share  in  an  undivided 
estate  and  brought  a  suit  for  partition.  During  the 
pendency  of  the  partition  snit,  the  defendants,  the 
two  remaining  co*sharers,  granted  a  lease  of  a 
particular  plot  of  land  included  in  the  undivided 
estate  to  the  present  defendant.  By  the  decree  for 
partition  the  plot  of  land  under  the  lease  was  allotted 
to  the  plaintiff  who  brought  the  prei^ent  suit  to  recover 
possession  of  the  piece  of  land  on  the  ground  that  he 
wat  not  bound  by  the  lease.  Held  that  s.  52  of  the 
Transfer  of  PiDpMy  Act  does  not  apply  to  cases  where 
the  shares  of  the  parties  and  their  rights  to  those 
shares  are  not  disputed.  The  mode  in  which  the 
lands  »hoQld  be  allotted  between  the  asoertained 
sharers  does  not  affect  the  right  to  any  specific  property. 
Seld  also  that  the  tenant,  not  having  been  a  party 
to  the  partition  suit,  was  mi  bound  by  the  decree,  and 
the  plaintiff  wat  only  entitled  to  khas  possession  of 
the  one-third  ^are  of  the  plot  leased  out  by  his 
eosharers.  KxAV  ku  r.  Pistokji  Ed vuu  Gujdab 

[1  O.  W.  N.,  62 

103.  Partition    without     new 

wi^ib-nl-arsea  being  framed— A.-  W,  p.  Land 
Iterenne  Act  (XIX  of  187SJ,  e.  107.— When  a 
mehal  ia  divided  bv  perfect  partition  into  two  or 
more  sepHrate  mehals,  a  separate  record-of-righta 
should  be  framed  for  each  of  the  new  mehals.  Abdul 
Hai  r.  Nain  SnrGH  I.  L.  IL,  20  AH.,  M 


8.  KPFKCT  OP  PARTITION. 


104. 


Decree  fbr  partition— iVa 


inre  and  effect  of  decree  in  partition  snit, — A  decree 
for  paitition  is  not  like  a  decree  for  money  or  the 
delivery  of  specific  property  which  ia  only  in  favour 
of  the  plaintiff  in  the  suit.  It  is  a  joint  declaration 
of  the  rights  of  persons  interested  in  the  property  of 
which  partitxm  ia  sought*  and  such  a  decree,  when 
properly  drawn  up»  is  in  ^vonr  of  each  shareholder 
or  set  of  shareholders  having  a  distinct  share. 
KxooiiSHiD  HossBor  r.  Kvbbba  Patima 

[I.  I^  B.»  3  Cala»  551:  S  a  X^  B.,  187 

105. -     -       S feci  of  decree 

iu  creating  esverance  ^  Appeals — A  decree  for  parti- 
tion does  not  operate  aa  a  severance  so  long  aa  it 
remttna  under  appeal.  SHAXAmAK  Maradbt  it. 
Hau  Kussva  I.  Ia.  IU  6  Boia«  118 


loei 


Finality  of  prooeedtngs— 


Mei^>  Seff.  XIX  of  1814. — A  butwarra  by  revenue 
authoritiea  undier  Regulation  XIX  of  1814  is  final. 

ZAKBB  AXI  CBOWDHBT  v.  JlTea>X88VBBB 

[lW.B..8a3 


107. 


Und0r-iem 


holders. — A  butwarra  is  only  conclusive  between  the 
shareholders  themselves^  but  not  between  tiiem  and 
other    parties    holding    under4enures  at  the  tiaw. 

WOMBSa    CHinSDBB  MOOOCOIDAB  9.  DWABXAVATH 

Soi 4W.S^80 


TARTTTlGN-^oiUinmed. 

8.  BPPEGT  OP  PABTITION-^(m#tiiM(f. 


108. 


Benff,  Reg.  XIX 


of  1814,  «.  20. — Bntwarra  proceedings  under  s.  20, 
Begulation  XIX  of  1814,  are  only  final  as  to  lands, 
which  are  the  subject  of  partition.  Hubbbb  MOHuir 
Thaxoob  o.  Ahdbbws  W.  B«,  1864,  SO 

109.  Eztinguishment  of  title— 

Effect  of  partition  on  others  than  oll&ttees.  —  ThB 
allotment  of  land  to  one  person  by  partition  extin- 
guishes another's  right  altogether;  his  subsequent 
possession  is  either  that  of  a  trespasser  or  a  tenant- 
at-will ;  his  dispossession  is  not  illegal,  and  he  has  na 
legal  right  of  suit  for  recovery  of  possession.  NowAS 
Bbotth  v.  RvsTiTH  Khah  2  Agra,  148 

110. Sffeet  of  parti' 

tion  among  oo'eharers.-^'By  partition  a  co-sharer's 
proprietary  right  to  the  land  which  has  fallen  in 
another  putti  becomes  extinguished,  and  he  becomes  a 
mere  cultivator  in  respect  to  that  land  and  liable  to 
rent.    ZaIiI\c  Bai  r.  Doobqa  Bai 

[1  Agra,  Bev.,  68 


IIL 


XixtingixiBhment  of  rights 


— Tenant  right*.  Effect  of  partition  on.— A  but- 
warra does  not  extinguish  rights  of  tenants,  and  the 
mere  circumstance  that  one  of  the  proprietors  of  the 
estate  was  himself  the  tonant  does  not  destroy  his 
tenant  right,  because  another  of  the  proprietors  has 
had  the  land  allotted  as  part  of  his  shsre  of  the 
divided  estate.  Kuthoo  Lall  Chowdhby  r.  Saa- 
DAT  Lall  W.  B.»  1864, 871 


112. 


Co'skarers — Bai' 


yati  and  proprietary  rights. — Plaintiffs  sued  their 
co-heirs  to  recover  huq-elagaun, — that  is,  the  half 
share  of  the  produce  of  trees  planted  on  a  portion  of 
the  land  by  their  ancestor  before  his  death,— on  the 
ground  that,  although  by  a  butwarra  entered  into  by 
&e  heirs  the  trees  fell  to  the  share  of  the  defendants, 
plaintiifs  wore  entitled  as  succeeding  to  the  raiyati 
rights  of  the  person  who  planted  them.  Seld  thai* 
as  the  ancestor  was  the  only  proprietor,  his  heirs  were 
co-proprietors,  and  the  butwarra  was  a  Avisioa  of  the 
proprietary  right ;  and  that  no  raiyati  righik  existed. 
AMBBBim  V.  SVKJBBDA    .    '      .         U  W.  B..  898 


118. 


Proprietarf 

right  in  sir  land, — When  an  estate  in  whidi  the 
proprietors  have  sir  land  is  partitioned,  such  partition 
among  the  co-sharers  is  no  way  affected  by  any  culti* 
vating  rights  which  may  be  possessed  by  enltivatora 
not  eo-sharers  in  the  estate ;  but  it  is"  also  a  well- 
understood  effect  and  consequence  of  partition  that 
eo-sharers  retain  ro  right  of  occupancy  in  respect  of 
any  sir  land  which  may  have  passed  under  the 
partition  into  the  share  of  other  co-sharers,  as  a  sii^ 
hold  proprietor  has  no  cultivating  rifcht  distinct  from, 
and  independent  of,  his  proprietary  character.  When* 
therefore  by  partition  he  loses  his  pn^vietary  title 
to  any  particular  land,  any  cnhivatmg  right  whi^ 
he  had  in  virtue  of  his  pn^netary  character  iinffsss 
rily  ceasesk    Akas  SiireB  e.  Jbtqopal  Sihoh 

[3Agr%184 

114.  Bight  of  loidar 

qf  moknrairi  lease.. — A  joint  and  undivided  estate 


(    6618    ) 


BIQBST  OV  CASES. 


t  «614    ) 


TABTmOJSr—eontinued. 

8.  EFFECT  OF  VAUTmON-^ontinMed. 

Iiaving  been  mib jected  to  private  partition,  4  bighat 
whicb  were  in  the  portion  held  by  A  were  granted 
by  him  in  mokarari.  Subsequently,  on  the  applica- 
tion of  the  parties,  the  Collector  made  a  regular 
partition,  by  which  two  bighas  of  the  moknrari  laud 
were  allotted  to  the  other  sharers,  who  refused  to 
recognize  the  grantee's  moknrari  rights  for  that  por- 
tion of  the  land,  contending  that,  as  nnderthe  private 
partition  all  the  4  bighas  were  in  the  share  of  the 
grantor,  the  loss  of  rent  should  be  on  him,  and  that 
the  Collector's  butwarra  could  not  transfer  2  bighas 
with  the  moknrari  or  smaller  rental  to  the  other 
sharers.  Held  that  the  grantor's  moknrari  title 
could  not  be  got  rid  of  by  the  bntwaira,  and  that  he 
was  entitled  to   recognition  by  the  other  sharers. 

AHKBDOOIXAH  «.  ASBBITTV  HOSBBIN 

[18  W.  B.,  447 : 8  B.  Ii.  B.,  Ap.,  78  note 


116. 


BediBtribution  by  Collector 


after  private  partition — Ei^ht  oj  mokuraridar 
o/eo-«Aarer.— Snbs^uently  to  a  private  partition  by 
winch  the  land  in  dispute  was  allotted  to  A,  one  of 
the  co-sharers,  a  butwarra  redistributing  the  shares 
was  made  by  the  Collector.  In  the  meantime  A  had 
granted  a  moknrari  to  B  in  respect  of  the  land 
allotted  to  hiiu  under  the  private  partition.  Held 
that,  although  the  co-sharers  must  be  taken  to  have 
consented  to  the  redistribution,  yet  A  could  not  by 
his  consent  affect  the  right  of  B,  his  mokuraridar. 
Byjnaih  Lai  Y.  Bamoodeen  Chotodhry,  L.  B.,  1  J. 
A.,  106:  21  W,  B.,  2BB,  and  Sharat  Chnnder 
Burmon  v.  Hurgohindo  Burmon,  J.  L,  B„  4  Calc, 
610,  distinguished.  Ahmedoollah  v.  Athruff  Soesein, 
8B.  L,  B,  Ap,t78note:  IS  JT.  R„447,  followed 
jTrooBBBrB  Dotal  SiiraH  v.  BiBsssaim  Pbsbbad 

[12  C.  L.  R..  281 


U6. 


Butwarra  award.  Effect  of 


— Iniervenor, — A  butwarra  award  is  no  absolute  proof 
of  title,  and  no  estoppel  in  the  way  of  an  intervener 
who  can  prove  that  he  has  received  and  enjoyed  the 
rents  claimed  from  a  date  subsequent  to  the  but- 
Sbbbitath  Ghossal  r.  Joy  nabaik  Eavab 

.  [8  W.  B.,  Act  X,  U 


117. 


Family    dwelling-houBe— 


Tariition  wall — Open  epace  of  ground— BaeemeiU. 
— Upon  partition  of  joint  propCTty  in  Calcutta  by 
mutual  conveyances  whether  under  the  direction  of  a 
Court  of  law  or  otherwise,  it  u  implied  that  the 
parties  take  their  respective  shares  with  easements  of 
light  and  air  as  between  themselves  in  accordance 
with  the  existing  state  of  the  premises.  In  a  suit  for 
the  partition  of  a  family  dwelling-house  it  was 
directed  that  the  parties  should  take-  their  respect- 
ive shares  by  mutual  conveyances  with  liberty 
to  the  plaintiff  to  raise  a  partition  wall.  The 
shares  were  allotted,  but  no  conveyances  executed. 
Seld  that  in  equity  the  parties  must  be  deemed 
to  have  taken  as  if  under  mutual  conveyances,  in  so 
far  as  concerned  easements  of  light  and  air.  Bolyb 
CHirirpBB  Sb9  V,  Laxjcohi  Dasi 

[I.  Ii.  B.,  14  Gale.,  787 

See  BwABEAKATH  Pavl  «.  SriTDXB  Lali.  Sbal 

[8  C.  W.  ir.,  407 


VARTrmON—eontinued. 

8.  EFFECT  OF  PABTITION— contf/Wa^f. 

and  Eadambivi  Debi  r.  Kali  EruAB  Ha£dab 

[1.  Ii.  B.,  20  Calc,  616 
8  C.  W.  N.,  409 

118. Partition  of  WteXen—'Bengal 

Tenancy  Act  (VIII  of  1886),  s,  188— Joint  land- 
lorde, — A  tenure  was  held  under  a  samindari,  which 
originally  formed  one  entire  estate.  The  estate  was 
subsequently  partitioned  by  the  revenue  authoritiei 
into  four  several  estates.  The  rent  of  the  tenure 
was  thereupon  allotted  proportionately  to  each  of  the 
four  estates  thus  formed,  although  the  land  forming 
the  tenure  remained  undivided.  In  a  suit  for 
enhancement  of  the  rent  of  the  tenure  brought  by 
the  proprietor  of  some  of  the  estates,— ^s2<i  that  the 
effect  of  the  partition  of  the  parent  estate  was  to 
create  separate  and  distinct  tenures  out  of  the 
origiual  single  tenure  under  the  proprietors  of  each  of 
the  estates;  thnt  the  proprietors  of  the  several 
estates  were  not  joint  landlords  of  the  tenure  within 
the  meaning  of  s.  188  of  the  Bengal  Tenancy  Act, 
and  that  therefore  a  suit  for  enhancement  of  rent 
would  lie  by  a  proprietor  of  one  of  the  estates  in 
respect  of  the  rent  allotted  to  his  estate.  Scnrat 
Soondmree  Delia  v.  Someeroodeen  Talookdar, 
23  W,  B„  530,  and  Sarat  Soondary  Dabea  v. 
Annnda  Mohun  Surma  GhuUaeh,  I.  L,  B„  6  Calct 
SS73,  followed.  Hex  Chaitpba  Chowdhbt  «.  Eau 
Pbasanva  Bhadttbi    .     L  Ii.  B«,  26  Calc,  882 

9.  LIABILITY  AFTER  PAE'llTlON. 
119.  Iiiability  to   aoooont  for 


portion  of  property  if  in  possesBion— Co- 
sharert*—  Every  one  who  is  entitled  to  a  share  in  a 
joint  family  property  in  a  suit  for  partition  must 
account  for  such  portion  as  may  have  come  into  his 
handf.  OouB  Pebshad  Mookbbjbb  v,  Ka£bh 
PsBBHAD  Mookbbjbb  6  W.  B.,  121 

10.  MISCELLANEOUS  CASES. 

120.  —     -  Beng.  Beg.  XIX  of  1814, 

8.  20 — Case  where  no  partition  takes  place • — Held 
thats.  20,  Begulation  XIX  of  1814,  had  no  reference 
to  a  case  where  no  partition  had  been  made  and 
plaintiff  was  not  a  co-sharer.  Foolbashbb  Eowab 
o.  Abzto  Sahoo  12  W.  IU,  184 


121. 


Suit  for  oonfirmatlon  of  po8« 

session— ^011/.  Beg,  XIX  of  1814.  -  To  a  partition 
effected  by  the  revenue  authorities  under  Begulation 
XIX  of  1814  the  plaintiff  presented  a  petition  of 
objection*  in  which  he  alleged  that  hu  share  had  been 
included  in,  and  declared  to  be  part  and  parcel  of* 
the  defendant's  share.  In  a  suit  for  a  declaration  of 
his  right  to  the  share  claimed  by  him,  and  for  confirm- 
ation of  possession  thereof,  both  the  lower  Courts 
gave  a  decree  for  the  plaintiif .  On  special  appeal,  an 
objection  was  taken  that  the  suit  would  not  lie,  no  ap« 
phcation  having  been  made  in  it  for  the  annulment  of 
the  partition  proceedings  by  which  the  property  sued 
for  was  included  in  the  plaintiifs  share.  Held  that 
the  suit  would  lie ;  that  there  was  no  necessity  for  the 
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TARTITlGN-~contimied. 

10.  MISCELLANEOUS  CAS1S&— continued. 

plaintiff,  who  claimed  to  be  in  poeseasion  of  his  pro- 
per 8hare>  and  sued  only  for  a  declaration  of  his  title 
thereto*  to  include  in  his  plaint  an  application  for  the 
renewal  of  the  partition  proceedings  :  and  that 
those  proceedings  were  final.  Ivpbabati  Kukwabi 
«.  Hahapbo  Chowdhby  1  B.  L.  R.,  8.  N.»  6 


122. 


Suit  for  house  allotted  on 


p9krtition—Asir eement  to  pay  rent  for  house — 
Onus  oj  prooj, — Where  on  pirtition  the  defendant's 
house  fell  within  the  plaintiff's  lot, — Held  the  plain- 
tiff was  entitled  to  sue  for  possession  of  the  house, 
and  that  it  lay  on  the  defendants  to  prove  that  under 
s.  88,  Act  XIX  of  1863,  they  were  entitled  to  retain 
possession  by  having  agreed  to  pay  an  equitable  rent 
for  the  ground,  which  rent  had  been  determined  by 
the  officer  making  the  partition,  and  had  been  stated 
in  the  paper  of  parlition.      Ladchbam  v.  Ghumkbb 

[8  Agra,  288 


128. ^ Beng.  Bag.  XIX  of  1814, 

B.  B— Dwelling -houses  of  eo'sharers — Liability  to 
assessment,— -Sviit  for  khas  possession  of  land  BOade 
over  to  plaintiff  on  a  butwanra.  The  defendant  pleaded 
twelve  years'  adverse  possession,  and  that  he  was 
entitled  to  retain  possession  on  payment  of  rent,  as  the 
lands  were  occupied  by  gardens  made  by  his  ancestor. 
Held  that  s.  9,  Regulation  XIX  of  18U,  did  not 
apply  to  the  lands  made  over  to  the  plaintiff  under  the 
butwarra ;  that  section  referring  to  the  dwelling-houses 
of  co-sharers,  and  to  offices,  buildings,  and  ground 
immediately  attached  to  those  dwelling-houses,  which 
the  lands  in  suit  were  not  proved  to  be.  Litlbbt 
Nabaqt  v.  Gopal  Singh        .        8  W.  R.,  146 


124. 


Mortgage  by  co-sharer—- 


Incumbrance — Cause  of  action— Beng,  Reg,  XIX  of 
1814, — A,  one  of  the  shareholders  of  a  tslnkh  con- 
sisting of  several  mouzahs,  mortgaged  his  share  in  one 
of  the  mouzahs  named  Kishoopore  to  B.  Upon  a 
partition  bdng  made  under  Begulation  XIX  of  1814, 
the  mouzah  Kishoopore  was  allotted  to  C  and  D, 
co-parceners  in  the  talukh,  and  other  mouzahs  were 
allotted  to  ^  In  a  suit  by  C  against  B  for 
obtuning  possession  of  his  share  in  Kishoopore, — 
Held  that  there  was  no  cause  of  action.  Upon  a  par- 
tition of  a  joint  property,  a  co-parcener  is  bound  by 
the  incumbrances  created  by  another  co-parcener  in 
respect  of  a  portion  of  the  property,  if  such  portion 
be  allotted  to  him  upon  a  partition  between  the  co- 
parceners.   NiBHAN  Snra  v,  Jvodeo  Snro- 

[4B.I«.B.,Ap.,87 


126. 


Bait  to  set  aside  sale  for 


arrears  of  revemiB— Sanction  of  Board  of  Beve- 
nue  -  Completion  of  partition,-^  t  er  Batlet,  J, — 
The  completion  of  the  partition  was  not  necessary  nnder 
Aet  XI  of  1888  before  the  amount  of  unpaid  expenses 
oould  become  an  arrear  realizable  by  sale.  Semble — 
The  Government  need  not  give  its  sanction  in  each 
case,  but  a  "  general  "  sanction  will  be  sufficient, 
Hab  QovAjb  Dab  «.  Bax  Gk>LAX  Sahi 

[6  B.  L.  B.,  186: 18  W.  B.,  881 

128. Objection  to  applioatlon  for 

partition -^c^  XIX  of  IdeS^Frocedurc—When 


TAJSmnOJSr^continued. 

lO:  MISCBLLANEOUS  CAS'RS— continued. 

an  objection  was  taken  to  an  application  for  parti- 
tion undec  Act  XIX  of  186S,  the  Collector  might  dther 
decline  the  application  until  the  question  has  been 
decided,  or  proceed  to  investigate  it.  If  he  adopted 
the  latter  course,  he  was  bound  to  follow  the  procedure 
prescribed  by  Act  VIII  of  1859.  But  hu  failure  to 
follow  that  procedure  would  not  deprive  the  parties 
of  their  right  of  appeal  to  the  Judge,  who  must  dis- 
pose of  the  appeal  in  due  course.  Bambbhub  Bai  o. 
Subhoo  Bai       .    1  JSf.  W.,  81 :  XSd.  1878,  184 

127.         -  Application  by  co-sharer 

for  partition — Objection  by  co-sharer  in  posses* 
sion—lf,'W.B,  Land  Bevenue  Act  (XIX  of  1878), 
ss,  iii-i IS.— Beading  together  ss.  Ill,  112,  and 
118  of  the  K.-W.  P.  Land  Bevenue  Act  (XIX  of  1878)« 
as  they  must  be  read,  the  objection  contemplated  in 
each  of  them  is  an  objection  to  be  made  by  the  person 
upon  whom  the  notice  requiiisd  by  s.  Ill  is  to  be 
served,  i,e.,  a  person  who  is  a  co-sharer  in  possesnon, 
and  who  has  not  joined  in  the  joint  application  for 
partition.  MrHAMHAD  ABDtnr  Kabdc  «.  MiTHAiacAD 
Shadi  Khan  I.  Ii.  B.,  8  AIL,  428 


128. 


Order  for    partition    by 


Assistant  Collector  confirmed  by  Collector 
— Objection  subsequently  made  to  mode  of  par- 
tiiion— Question  of  title— N,-  W,  P.  Land  Bevenm€ 
Act  (XIX  of  1S7B),  s,  178.— Upon  an  application 
made  under  s.  108  of  the  N.-W.  P.  Land  Bevenue  Act 
(XIX  of  1878)  for  partition  of  a  share  in  a  mehal,  no 
question  of  title  or  proprietary  right  of  the  nature  con- 
templated by  s.  113  was  raised,  nor  any  serious  objec- 
tion made  by  any  of  the  co-sharers,  and  the  Assistant 
Collector  recorded  a  proceeding  setting  forth  the  rules 
which  were  to  govern  the  partition,  and  this  proceeding 
was  confirmed  by  the  Collector  under  s.  188.  An 
Amin  was  ordered  to  carry  out  the  partition,  and,  in 
taldng  steps  to  do  so,  stated  the  principle  upon  which 
he  proposed  to  distribute  the  common  land.  An  objec- 
tion was  then  for  the  first  time  raised  by  two  of  the 
co-sharers  in  the  Court  of  the  Assistant  Collector  to 
the  inclusion  of  a  particular  piece  of  land  in  the  par- 
tition, on  the  ground  thitt  it  appertained  exclasively 
to  their  share.  This  objection  was  disallowed  by  the 
Assistant  Collector,  and,  on  appeal,  bv  the  District 
Judge.  Held  that,  at  the  stage  of  the  proceeding^ 
when  objections  were  taken,  it  was  too  late  to  deter* 
mine  questions  of  title  under  s.  118  of  the  Act ;  that 
accordingly  the  Assistant  Ccdlector  could  not  be  said 
to  have  done  so ;  that  the  objecticms  could  therefore 
only  be  regarded  in  the  light  of  objections  to  the  mode 
in  which  it  was  proposed  to  make  the  partiUon,  and 
that  consequently  there  was  no  appeal  from  the 
order  of  the  AssieJbant  Collector  to  the  District  Judge 
or  ficm  the  District  Judge  to  the  High  Court.  Tota 
Bam  «.  IsHTTB  Da8  L  Ii.  B.,  8  AIL,  445 


128. Suit  to  stay  partition  by 

Collector— jBtfit^ai  Act  VIII  of  1876,  s.  26— 
Specific  Belief  Act  (I  ff  1S77),  s,42'-I)eclaratiom 
of  specific  rights — Limitation.— A  person  bringing 
a  suit  under  s.  42  of  the  Specific  Belief  Act  to  stay  a 
partition  directed  by  the  Collector  under  Bengal  Act 
Till  of  1876,  on  the  ground  that  a  private  partition 
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haf  already  been  come  to,  must  prove  not  only  that 
there  has  been  a  private  partition,  bnt  alto  that,  under 
that  partition,  he  is  entitled  to>  and  was  in  possession 
of,  in  severalty,  some  specific  portion  of  the  property 
again  sought  to  be  partitioned  by  the  Collector  ;  and 
such  person  is  entitled  to  no  declaration  affecting  the 
rights  of  other  shares  in  the  parent  estate^  Kkoobwm 
V.  JTooma  Chum  Sinffh,  3  C,  L.  B.,  468,  distin- 
guished. SembU—S,  26  of  Bengal  Act  VIII  of  1876 
does  not  bar  the  right  to  bring  an  action,  but  merely 
limits  the  effect  irf  the  decree  unless  the  action  is 
brought  within  a  certain  time.  Kalup  Kath  Singh  • 
V,  Lala  Bavdbik  Lax    .    I.  Ij.  B.,  16  Calo.,  117 


130. 


Decree  in  suit  for  parti- 


Uon—Code  of  Civil  Procedmre  (1882J,9. 3^6— Ap' 
lieation  fpr  effecting  partition — Limitation  Act 
(XV  of  1877),  8ch.  11,  arts.  178  and  J79.— Plaintiff 
obtained  a  decree  for  partition  in  1865,  and  first 
made  an  application  to  have  the  partition  effected 
by  an  arbitrator  in  1886.  This  application  was  struck 
off,  and  a  second  application  was  made  on  the  28rd 
July  1888.  The  arbitrator  then  declined  to  act, 
and  the  application  was  struck  off.  The  present  ap- 
plication was  made  on  the  lat  August  1891,  and  an 
objection  was  raised  that,  more  than  three  years 
having  elapsed  from  the  date  of  the  previous  appli- 
cation, the  present  one  was  barred  under  art.  i79  of 
sch.  II  of  the  Limitation  Act.  The  lower  Court  of 
appeal  held  that  art.  178,  and  not  art.  179,  applied 
to  the  case,  but  that,  the  plaintiff  having  applied 
within  three  years  from  the  date  when  the  arbitrator 
declined  to  act,  the  application  was  in  time.  Held, 
with  reference  to  the  provisions  of  s.  396  of  the  Code 
of  Civil  Procedure,  tlust  the  proceedings  for  the  pur- 
pose of  effecting  the  partition  were  proceedings  in. 
the  suit  itself,  and  not  proceedings  in  execution  of  the 
decree ;  that  no  formal  application  was  necessary,  the 
Court  being  bound  to  proceed  with  the  suit  and  make 
a  final  decree  ;  and  thiat  the  application  made  on  the 
Isit  August  1801  was  not  one  to  which  limitation  was 
applicable.  Dwabka  Nath  Mibbeb  v,  Babikda 
Nath  H»bbb  I.  K  R,  22  Calo.,  426 

8e€  MiTHAXMAD  Khak  o.  Hanwakt  Sivqh 

[I.  li.  B.,  20  AIL,  811 

18L Partition  Aet 

(IF  of  1893),  9.  lO^Fartition-r-Ofer  hy  a  party 
to  a  partition  suit  of  compemation — Decree  in  par' 
tition  nUt  token  final — Civil  Proeednre  Code, «.  396, 
—Meld  that  s.  10  of  Act  IV  of  1893  would 
apply  to  a  suit  for  partition  in  the  stage  where  an 
interlocutory  decree  for  partition  has  been  made,  but 
that  decree  had  not  become  final  by  the  Court's  ac- 
ceptance of  the  lots  prepared  by  the  officer  appmnted 
for  that  purpose.  Muhatntnad  Khan  v.  Sanwant 
Singh,  I,  I,.  R.,  20  AIL,  311,  and  Zubaida  Jan  v. 
Mnkammad  Taieb,  Weekly  Notes,  All.,  1898,  p.  99, 
referred  to.  Abdus  Saxad  Khav  «.  Abpu b  Bazza<) 
Khah  L  I«.  R.,  21  AIL,  400 

TARTmON  ACT  (TV  OF  1888),  a.  10. 

See  PABTinoN — MiBCBUAVBorB  Cabbb. 

[I.  li.  R,  21  All^  400 


PABTNEB8. 

See  Cabeb  ttndbb  Pabtibb— Pabtibb  to 
ScriTB— Pabtnbbbhif,   Suitb  concbbn- 

See  Cabbb  ukdbb  Pabtbbbbhip. 

See  Plaibt— VBBmoATioir  abd  Sia- 
BATITBB  .     6  B.  L.  B.,  Ap.,  88 

[12  B.  li.  B.,  86 

See  SuMHOBs,  Sbbyiob  07  1  Hyde,  97 

[7  B.  li.  B.,  Ap.,  68 
11  B.  Ij.  B.,  Ap.,  26 

PABTNEB8HIF. 

Col. 

1.  What  CoBBTrrirTBB  Pabtnbbbhip  .    6619 

2.  BianTS  ABD  Liabilities  of   Pabt- 

NBB8 6622 

8.  SiTITS  BBBFBOTINQ  PABTBBBBHIPB       .     6627 
4.  DlBSOLTTTIOB  OB  PaBTBBRBHIP  .      6684 

6.  Pboobditbb  .         .         ,         .    6636 

See  Bombay  Tolls  Act,  b.  7. 

[X  Ij.  B.,  20  Bom.,  668 

See  Cabbb  ubdbb  Hraror  Law— Jodtt 
Family— Dbbtb  abb  Joint  Family 
busibbbb. 

See  Cabbb  undbb  Pabtibb—Pabtibb  to 
SiTiTS  -  Pabtbbbbhip,  Suits  oobobbb- 
nro. 

See   Cabbb   itbdbb  Plaibt— Fobm   abd 

COBTBBTB   07   PlAIBT— FbAME  07  SiTITS 

GEBBBALLY— Pabtbbbbhip  Suit. 


of- 


—  ABBots  of  or  share  or  interoBt  in— 

See  Attaohmbbt— SufiJBOTB  of  Attaoh- 
MBBT — Pabtbbbbhip  Pbopbbty. 

— ^. Books  of- 

See  EnpBBOB— Civil  Cabbb— Accoubtb 

ABD  AOOOUBT   BOOKB. 

[4  B.  Ii.  B.,  P.  C,  81 
18  Moore's  L  A.,  866 

See  IBBPBOTIOB  OF    DOCUMBBTB. 

[L  Ij.  B.,  1  Bom.,  466 

—  Suit  for  account  of— 

See  Small  Cavbb  Covbt,  Mofvbsil — 
JvBiBDioT  1 0B-- Pabtbbbbhip 
Aoooubt. 


Suit  for  adjustment  of  aocount 


See  CoBTBAOT  Act,  b.  265. 

[I.  L.  B.,  6  Calc,  261 

See    JvBiSDionoB    of    Citil    Coitbt— 
Pabtbbbbhip  .    1  Agra,  226 

—  Suit  for  dissolution  of  — 

See  Cabbb  vbdbb  Cobtbaot  Act,  b.  265. 

See  JuBisDiCTioB    of    Civil   Coitbt— 
Pabtbbbbhif    .   I.  la.  B«,  7  AIL,  227 
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TABTNEBBHTP—eouHnued, 

Transfer  of  share  in — 

See  Stamp  Agt.  1879,  soh.  I,  abt.  21. 

[I.  Ii.  B.,  12  Calo.,  883 

1.  WHAT  CONSTITUTES  PABTNBRSHIP. 


1. 


Partioipation   in    profits— 


Application  of  Englith  law»—M  M  4"  ^*^ 
merchants  in  London,  carrying  on  business  with 
W  N  W  Sf  Co.,  merchants  in  Calcutta,  sought  to 
make  the  defendant  liable  as  a  partner  in  the  latter 
firm,  under  a  particular  memorandum  of  agreement 
between  the  members  of  the  firm  of  W  N  W  if  Co. 
and  the  defendant.  Held  that  such  agreement  did 
not  constitute  the  Bajah  a  partner  in  or  with  the 
said  firm.  Participation  in  profits  does  not  constitute 
a  partnership.  The  question  is,  not  whether  the 
person  sought  to  be  made  liable  participated  in  the 
profits,  but  whether  the  trade  has  been  carried  on  by 
persons  acting  on  his  behalf.  There  is  no  rule  of 
law  which  imposes  partnership  liability  upon  a  man 
who  advances  to  others  money  for  the  purpose  of 
carrying  on  their  business,  and  in  return  secures  to 
himself  a  share  of  the  profits  which  may  arise  from 
the  employment  in  the  business  of  the  money 
so  advanced  by  him.  Pbatab  Chitndsa  Singh 
T.  MoLLow,  Mabch  k  Co. 

[3  B.  Ii.  B.,  A.  C,  238 

S.  C.  COUBT    OF    WABDS  r.    MOLLOW,  Mabgh  k 

Co iaW.B.,68 

On  appeal  to  the  Privy  Council, — Held,  althongh 
a  right  to  participate  in  the  profits  of  trade  is  a 
strong  test  of  partnership,  and  there  may  be  cases 
where,  from  such  participation  alone,  it  may,  as  a 
presumption,  not  of  law,  but  of  fact,  be  inferred,  yet 
whether  that  relation  does  or  docs  not  exist  must 
depend  on  the  real  intention  and  contract  of  the 
parties.  To  constitute  a  partnership,  the  parties 
must  have  agreed  to  carry  on  business  and  to  share 
profits  in  some  way  in  common  ;  but  where  a  contract 
is  entered  into  between  partners  and  a  third  person 
for  the  protection  of  that  person  as  a  croditor, 
whereby  it  is  agreed  that  he  shall  receive  in  con- 
sideration of  advances  commission  on  the  net  profits 
of  the  partnership  business,  and  large  powers  of 
control  over  the  business  are  given  to  him,  but  no 
power  to  direct  transactions,  the  Court,  if  satisfied 
that  the  contract  was  one  of  loan  and  security,  will 
not  interpret  it  as  constituting  a  partnership.  In 
applying  the  English  law  of  partnership  to  cases  in 
India,  the  usages  of  trade  and  habits  of  business  of 
the  people  of  India,  so  far  as  they  may  be  peculiar 
and  diner  from  those  in  England,  ought  to  be  borne 
in  mind.  MoLxow,  Maboh  k  Co.  v.  Coubt  op 
W1BD8         .    10  B.  Ii.  B.,  312  :  18  W.  B.,  384 

Ii.  Bi,  I.  A.,  Bap.  Vol..  86 


2. Agreement  to  share  profits— 

Money  paid  at  rent  to  one  partjf.— The  parties  had 
entered  into  a  contract  of  partnership  to  work 
certain  supposed  mines ;  plaintiif  to  receive  a  bonas 
and  also  six-monthly  payments  as '  rent "  for  the 
land,  both  parties  to  share  the  profits  and  bear  the 
losses ;  it  being  stipulated  that  in  case  coal  should 
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— eontinmed. 

not  be  discovered,  the  bonus  and  any  sum  paid  as  rent 
would  be  refunded^  Held  that  this  was  a  partner* 
ship  arrangement,  and  the  payment  of  the  money 
which  wmt  by  the  name  of  rent  was  not  as  by  a 
tenant  to  a  landlord,  but  as  consideration-money 
for  land  forming  a  portion  of  the  capital.  Sbbbjcuv- 
jubbb  Dossbb  r.  PooBsuTTinr  Dobs 

[9  W.  B.,  499 

3.  '  —  -  -  -  --  Contract  Act, 
M.  239,  240— Loan  of  moneys—Held,  on  the 
construction,  of  the  agreement  in  this  case,  that  such 
agreement  did  not  create  a  "  partnership  "  between 
the  parties  thereto,  as  defined  in  s.  z39  of  Act  IX  of 
187i,  but  was  an  agreement  of  the  kind  mentioned 
in  s.  240  of  that  Act.  Bhaoov  Laxl  p.  J>bObut« 
THBB         ....    I.  Ii.  B.,  4  AIL,  74 

4.  Joint  Hindu  ftanXXy—Separa' 
Hon  among  members  of, — Circnmstances  under 
which  the  Court  will  infer  a  partnership  between 
members  of  a  Hindu  family  alleged  to  have 
separated.   Misbbbbloll  v.  Bamnabaut  Cor.,  63 


6. 


— A  eeount, — ^There 


is  no  analogoy  in  respect  of  the  manager  being 
liable  to  account  between  a  joint  Hindu  &mily  and 
a  partnership.  Where  it  was  arranged  amongst  the 
members  of  t  joint  Hindu  family  that  the  accounts 
of  a  banking  business  carried  on  by  them  should  be 
kept,  on  the  understanding  that  the  profits,  when 
realized,  should  be  divided  amongst  the  individual 
members  in  certain  proportions,  and  that  the  expenses 
of  each  member  should  be  credited  and  charged  in 
the  name  of  each  member, — Held  that  this  was  in 
the  nature  of  a  partnership,  and  an  account  was 
decreed.    BAVOAmcAKi  Dasi  «.  Kasikath  Dqtt 

[3  B  Ii.  B.,  O.  C,  1 


6. 


Anoeetral     hnei" 


nete — Accuni.—An  ancestral  trade  may  descend 
like  other  inheritable  property  upon  the  members  of 
a  Hindu  undivided  family.  The  partnership  so 
created  or  snrviving  has  many,  but  not  all,  of  the 
elements  existing  in  an  ordinary  partnership.  For 
example,  the  death  of  one  of  the  partners  does  not 
dissolve  the  partnership ;  nor,  as  a  rule,  can  one  of 
the  partners,  when  wavering  his  oonnectioD  with  the 
business,  ask  for  an  account  of  past  profits  and  losses. 

SaMAI^BHAI  NATHUBHAI  r.   SOMBSHYAB 

[L  L.  B.,  6  Bom^  38 

But  gee  Abhat  Chandba    Bot  Chowdhbt  o. 
Ptabihohav  Ouho  .    6  B.  Ii.  B.,  347 

7. Dooument  creating  partner^ 


ship — Determination  of  partnership, — Where  a 
document  creating  a  partnership  for  a  particular 
business  is  silent  as  to  the  date  at  which  the 
partnership  is  to  commence  and  end, — Held  that  the 
partnership  is  conterminous  with  the  business  for 
the  purpose  for  which  it  was  created.  Boddbib- 
MATH  r.  Ibbbb  PBBsHAin)  .        .    Cor.,  114 

8. Continoing     firm— P^Wiwr- 

ship  for  a  fixed  term — Death  of  partner — Power 
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qf  partner  to  nominate  a  mecessor — General  device 
not  an  exercite  of  power  -  JSfffet  of  default  in  exer* 
eising  power  of  nomination-^ Good »will — Valuable 
asset, —  V,  J,  and  S,  being  large  sbarebolden  in  the 
Gbeat  Eastern  Spinning  and  Weaving  Mills,  Limited, 
entered  into  an  agreement  in  October  1878  to  canse 
the  said  company  to  be  wound  up  and  to  form  a  new 
company  to  take  over  its  assets  and  liabilities)  and  to 
cause  themselves  to  be  appcnnted  agents  of  the  new 
company  under  the  firm  of  V  J  8^  Co .,  and  under 
that  name  to  act  as  agents  of  the  new  company, 
subject  to  the  terms  of  the  sgpreement.  The  sg^ee- 
ment  provided  that  the  firm  otV  J  S  ^  Co.  should 
take  the  agency  of  the  new  company  for  a  period  of 
thirty  years ;  that  of  the  profits  to  be  derived  by  the 
said  firm  out  of  the  agency  F  should  receive  39  cents, 
J  81  cents,  and  ^  80  cents ;  that  in  case  of  a  vacancy 
in  the  firm  of  V  J  S  iSif  Co.,  caused  by  the  death  or 
retirement  of  any  of  the  partners,  the  nominee  of  the 
dying  or  retiring  partner  should  be  admitted  into 
partnership,  and  should  receive  the  share  of  such 
partner,  and  should  exercise  all  his  authority.  In 
pursuance  of  this  agreement,  the  Great  Eastern 
Spinning  and  Weaving  Mills,  Limited,  was  wound  up, 
and  a  new  company  called  "  The  New  Great  Eastern 
Spinning  and  Weaving  Company,  Limited"  was 
formed  and  registered.  Both  the  memorandum  and 
articles  of  association  of  the  said  new  company  con- 
tained clauses  providing  that  the  firm  of  V  J  S 
4^  Co.,  or  whatever  member  or  members  that  firm  for 
the  time  consist  of,  should  be  agents  of  the  company 
io  long  as  the  said  firm  should  carry  on  business  in 
Bombay,  or  until  they  should  resign.  The  fii^  of 
VJ  8  ^  Co.,  having  beenjconstituted  under  the 
said  agreement,  ^became  the  agents  of  the  said  com- 
pany, and  coiftinued  to  act  as  such  down  to  the  date 
of  the  present  suit.  No  other  business  was  done  by 
the  firm,  and  the  three  partners  (tivided  the  profits 
realized  by  the  firm  out  of  the  agency  business  in  the 
shares  specified  in  the  agreement  as  above  mentioned. 
F'died  in  1874,  leaving  a  will  whereby,  in  exercise  of 
the  right  vested  in  him  by  the  agreement,  he  nomina- 
ted and  appointed  his  wife  K  as  his  successor  in  the 
firm,  and  she  accordingly  became  and  was  recognized 
as  a  partner  therein.  In  August  1875  she  assigned 
her  interest  in  the  firm  to  H,  and  he  thereupon 
became  a  partner  and  received  39  cents  of  the  profits. 
In  November  >876  J  assigned  his  interest  in  the 
firm  (31  cents)  to  IT  and  8,  of  which  21  cents  became 
the  property  of  S  and  10  cents  the  property  of  8, — 
the  firm  henceforth  consisting  only  of  these  two  part- 
ners, of  whom  the  former  received  in  all  60  cents  of  the 
profits  and  the  latter  40  cents.  In  November  1882 
JBT  died>  leaving  a  will  whereby  he  appointed  his 
wife  3  his  executrix,  and  left  all  his  property  to 
her  for  life,  and  after  her  death  to  his  f on.  The  will 
did  not  refer  to  the  firm,  or  nominate  any  successor 
in  the  partnership.  In  the  present  suit  B  as 
executrix  claimed  to  be  entitled  to  60  cents  or  shares 
in  the  firm  of  V  J  8  ^  Co,  up  to  the  date  of  the 
testator's  death,  and  to  a  like  share  in  the  profits 
earned  subsequently  to  his  death,  or  to  be  earned  by 
the  firm  so  long  as  it  continued  to  carry  on  the  said 
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agency  business  of  the  company.  The  defendant 
admitted  the  right  of  the  plaintiff  .  to  the  share 
claimed  in  the  profits  earned  prior  to  the  testator'a 
death,  but  resisted  her  claim  to  any  portion  of  the 
subsequent  profits.  Held  (1),  on  the  authority  of 
Beamish  v.  Beamish,  Ir.  Rep,,  4  Eq.,  120,  that  the 
testator's  will  did  not  operate  as  an  exercise  of  the 
power  of  nominating  a  successor  in  the  firm  so  as  to 
make  the  plaintiff  a  partner.  (2)  That  having  regard 
to  the  nature  of  the  duties  of  the  firm  as  agents  and  to- 
the  language  of  the  agreement  constituting  the  firm, 
coupled  with  the  fadi,  that  there  was  no  capital 
employed  in  the  business,  it  must  have  been  intended 
that,  in  default  of  nomination  of  a  successor  by  a 
retiring  or  deceased  partner,  the  agency  should  be 
carried  ou  by  the  continuing  or  surviving  partners 
in  the  name  qf  the  firm,  and  that  the  interest  of  the 
testator  in  the  (inn  upon  his  death  therefore  survived 
to  the  defendant.  Held  also  that,  although  the 
plaintiff  was  entitled  to  an  account  up  to  the  date  of 
the  testator's  death,  she  was  not  entitled  to  a  share  of 
the  good-will  as  an  asset  of  the  firm.  The  good-will 
of  a  firm  is  attached  to  the  name,  and  in  the  present 
case,  by  the  partnership  agreement  itself,  the  name  was 
to  be  used  by  the  surviving  partners  or  partner  for  their 
own  benefit.  That  arrangement  took  away  all  value 
from  the  good-will,  if  Indeed  it  was  consistent  with 
its  being  an  asset  at  all.  Baohitbai  v.  Shahji 
Jadowji  .    I.  Ii.  IL,  9  Bom.,  686^ 

2.  BIGHTS  AND  LIABILITIES  OP  PABT- 

-  NEBS* 


9. 


CoastruGtion  of  deed  of  part- 


nership— Agreement  to  give  managing  partner 
commission — Dissolution  of  partnership — Loss  of 
commission  on  dissolution, — By  an  agreement,  made 
on  the  10th  of  January  1857,  between  K  N  and 
several  other  persons,  it  was  agreed  that  they  should 
form  a  co-partnership  for  the  purpose  of  erecting  a 
mill  for  the  manufacture  of  yam.  The  capital  of 
the  partnership  was  fixed  at  K 3,00,000,  divided  inta 
100  shares  of  B3,tOi)  each.  By  the  4th  clause  of  the 
agreement  it  was  provided  that,  in  return  for  the 
trouble  K  N  had  been  at  in  establishing  the  factory, 
<'  whatever  cotton  had  to  be  purchased  for  the  fac» 
tory  K  N  was  to  purchase,  and  whatever  yam  should 
be  made  in  the  factory  K  N  was  to  sell,  and  for 
whatever  he  should  sell  on  account  of  the  factory  he 
was  duly  to  receive  from  the  co-partnership  his  com- 
mission at  the  rate  of  6  per  cent,  during  his  life- 
time," and  it  was  also  provided  that,  though  the 
purchases  and  sales  by  the  co-partnership  should  not 
be  made  through  K  N,  **  yet  upon  the  whole  amount 
of  the  sales  the  co-partnership  was  duly  to  pay  5  per 
cent,  to  K  N  during  lus  lifetime."  The  factory 
was  built,  and  its  machinery  procured  and  set  up  by 
K  N,  and  both  financially  and  otherwise  the  factory 
was  wholly  managed  by  him.  Shortly  after  it  com- 
menced to  work,  it  was  found  that  the  co-partner- 
ship had  exj>ended  all  its  capital  and  was  heavily 
involved  in  debt— incurred  hy  K  If  without  the 
sanction  of  his  co-partners,— and  that  the  factory  waa 
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working  at  a  loss  ;  and  at  the  suit  of  some  of  them, 
hut  against  the  consent  ofKN  and  a  minority  of 
the  co-partners,  the  co-partnership  was  ordered  to 
he  dissolved.  K  N  then  claimed  to  be  entitled  to 
compensation  for  the  loss  of  the  commission  he 
should  have  earned  upon  the  sale  of  the  yam  of  the 
factory  dnring  his  lifetime,  ffeld  that  he  was  not 
80  entitled  ;  that  as  between  his  co- partners  and  K  N 
there  was  no  obligation  on  the  former  to  subscribe 
more  capital  after  the  original  capital  of  the  co-part- 
nership had  been  exhausted  ;  and  that  there  was  no 
implied  covenant  on  the  part  of  co-partnership  to 
continue  1o  work  the  factory  in  order  that  K  N 
should  be  in  a  position  to  earn  his  commission  during 
his  lifetime.  Distinction  between  right  io  compen- 
sation for  loss  of  fixed  wages  aud  right  to  compen- 
sation for  loss  of  commission  pointed  out.  When  a 
partnership  is  wound  up  by  the  Court,  all  questions 
arising  between  the  partners  ont  of  the  partnership 
transactions  should  be  disposed  of  in  the  winding-up 
suit  Lalbhai  Vallabhbhai  r.  Eayasji  Nana- 
BBAi        ....     8  Bom.,  O.  C,  200 


10. 


Payments  made  by  i>artners 


— Freeumption — Dieeoluiton  of  partnership. — Pay- 
ments made  by  the  different  pMrtnen  of  a  firm  are 
presumed  to  have  been  made  out  of  the  funds  of  the 
firm  where  the  contrary  is  not  proved  by  any  satis- 
&ctory  evidence ;  and  when  a  firm  consisting  of  two 
members  is  dissolved  by  the  death  of  one  partner,  the 
presumption  is  that  the  deceased  was  entitled  to  a 
moiety  of  the  existing  assets.  Ebbhay  GopaI. 
GiKDB  r.  Bayafa  .12  Bom.,  166 


U. 


rormant  partner,  Iii  ability 


of — Bond  executed  hy  one  of  severed  partners  - 
liight  of  creditor, — The  doctrine  that  a  dormant 
partner,  when  discovered,  is  liable  for  every  debt  in- 
curred for  the  partnership  by  the  active  partner,  is 
not  absolute  in  the  Courts  in  England,  and.  is  not  to 
be  followed  by  the  Courts  of  this  country,  unless 
found  in  particular  cases  to  be  consonant  with  justice, 
equity,  and  good  conscience.  Where  money  was  lent 
m  a  bond  to  a  "roalik  andmukbtear"  of  a  factory 
on  his  personal  credit  and  the  security  of  the  entire 
factory,  and  it  was  afterwards  discovered  that  other 
parties  had  a  share  in  the  factory,  it  was  held  that 
the  lender  was  not  entitled  to  go  beyond  his  contract 
and  recover  from  those  other  parties  personally. 
KVimBBPUT  MAHATAH  f}.  Ubqithabt 

[9  W.  R.,  856 


12. 


Bill    drawn    hy 


one  parfner.—'Rvery  one  of  the  partners  in  a 
mercantile  firm  of  ordinary  trading  pertnership  is 
liable  upon  a  bill  drawn  by  a  partner  in  the  recog- 
nized tradinff  name  of  the  firm  for  a  transaction 
incident  to  tne  business  of  the  firm,  although  his 
name  does  not  appear  upon  the  face  of  the  instru- 
ment, although  he  be  a  sleeping  and  secret  partner. 
In  order  to  take  a  case  ont  of  these  principles  of  the 
general  law,  it  must  be  shown  that  the  holder  of  the 
Sill  Imew  at  the  time  he  received  it  that  the  trans- 
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action  was  the  private  affair  of  a  single  partner.    Bi7« 

KABBBB  Doss  V.  QhOLAX  HosBBIH 

[18  W.  B^  P.  C,  29 :  18  Moore's  I.  A.,  868 


]J9. 


-Liability  of  partners  on  bond 


executed  by  managing  partner.— Where  a 
bond  is  executed  by  the  managing  partner  in  a  firm 
within  the  ordinary  scope  of  a  manager's  authority, 
to  raise  money  for  the  joint  purpose  of  the  firm,  it 
binds  the  remaining  partners.    Ahmbb  Hosbbiv  v, 

KUBITBXDAN  ....      MJI^.  B.,  60 


14« 


liiability  of  partner   for 


purchases  made  by  co-partner  out  of  the 
scope  of  partnership  hUBinwiB— Application 
qf  proceeds  of  sale  to  pay  partnership  debts. — C, 
the  managing  member  in  Calcutta  of  a  firm  of  which 
B,  the  other  partner,  was  absent  in  England,  made, 
unknown  to  t*  and  without  authority  from  him, 
various  purchases  from  the  plaintiff  of  articles  not 
within  the  scope  of  the  partnership  bushiess.  The 
purchases  were  made  as  for  the  fihn,  and  were  deli- 
vered on  the  partnership  premises  by  the  plaintiff. 
Subsequently,  the  goods  were  taken  to  C't  house, 
and,  together  with  certain  private  property  belong- 
ing to  C,  were  sold  by  auction,  and  the  whole  pro. 
ceeds  of  the  sale  were  paid  by  C  to  a  bank  in 
Calcutta  to  the  partnership  account  with  that  bank> 
and  were  eventually  remitted  to  ^  in  England  as 
from  the  partnership  funds,  and  applied  in  payment 
of  ceitain  bills  of  the  firm  then  due.  B,  on  coming 
to  Calcutta,  took  over  the  management  of  the  bun- 
ness  from  C.  In  a  suit  brought  agunst  B  and  O 
for  tlie  price  of  the  goods  pxirchased  from  the  plain* 
tiff,  -  Held  both  in  the  Court  below  and  on  appeal 
that  B  was  not  liable.    ICabtin  «.  Bakbb 

[16  B.  li.  B.,  872 

16. Liability  of  person  joining 


firm  as  partner.— Where  one  person  joins  a  firm 
as  partner  in  place  of  one  of  the  purtners,  he  is  only 
liable  for  the  debts  of  the  firm  contracted  after  he 
joined  it,  unless  by  special  agreement.  Qvjadbvr 
PsBBHAD  V.  EuvHTA  Lall  .  8  Agra,  37 


16. 


Contract    Act, 


s.  2iB,—^,  249  of  the  Contract  Act  has  no  appli- 
cation in  cases  where  by  arrangement  between  the 
parties  a  person  becomes  entitl^  to  the  profits  and 
liable  f6r  the  debts  accruing  to  and  incurred  by  the 
firm  before  his  admission  as  a  partner.  Shbwak 
Mabtoon  v.  St.  Jobbph  9  C.  Ij.  R.,  SI 


17. 


Partner  dealing  with  Hindu 


joint  fiftmily — Dealings  amony  co-partners.  —A 
co-partner  desling  with  an  undivided  Hindu  family 
is,  with  reference  to  its  component  members,  in  the 
same  position  that  a  partner  according  to  English 
law  is  placed  in  with  respect  to  his  co- partners  and 
their  representatives.  Baiilal  Thakitbsidab  v. 
LucHXiOHAND  MuinxAH  1  Bom.,  Ap.,  61 

18. liien  of  banian   on  goods 

under  agreement  with  firm.— Construction  of 
ayreement* — The  plaintiff  became  banian  to  the  dc^ 
f  endimtsy  under  an  agreement  by  which  he  had  a  lien 
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upon  all  goods  "belonging  to''  them  in  their  go- 
downs  for  balances  that  might  be  due  by  them.  Some 
time  after  the  date  of  the  agreement,  while  there  was 
a  balance  due,  the  defendsints'  firm  took  iu  a  new 
partner.  Held  that  the  words  *' belonging  to "  in- 
eluded  all  goods  in  the  possession  of  the  new  firm 
that  came  to  them  in  the  way  of  business.  Held 
also  that  the  new  firm»  not  having  given  notice  to 
the  contrary,  must  be  taken  to  have  engaged  the 
plahitifp  as  banian  upon  the  terms  expressed  in  the 
agreement  with  the  old  firm,  and  to  have  taken  over 
the  balance  due  at  the  time  when  the  new  firm  was 
oonstitnted  as  a  debt  due  by  the  new  firm.  Baldbo 
Das  AaAswALLA  v.  Eaioh    8  B.  Ii.  R,  O.  C,  80 


19. 


Powder  of  partner  to  borrow 


money — Winding  up— Account — Suit  for  disso' 
lution — Power  of  partner  to  mortgage  partnership 
land.  —  T,  B,  R,  and  W,  the  owners  of  a  certain 
estate  in  equal  shares,  in  1863  entered  into  a  part- 
nership for  "  the  cultivation  of  tea  and  other  pro- 
ducts" upon  such  estate.  In  1864  J?.  E,  and  / 
joined  the  firm.  In  1870  H  died;  and  in  1871  T 
purchased  the  shares  of  E  and  J,  and  in  1878  of  S, 
In  1875  T  gave  the  Delhi  and  London  Bank  a  mort- 
gage on  snch  estate  as  security  for  the  repayment  of 
money  which  he  had  borrowed  from  the  Bank  osten- 
sibly for  the  purpdses  of  the  estate.  The  Bank 
obtained  a  decree  against  him  personally  for  the 
money,  in  execution  of  which  his  rights  and  interests 
in  the  estate  were  put  up  for  sale  on  the  20th  June 
1877  and  were  purchased  by  the  Bank,  which  ob- 
tained possession  of  the  estate  in  August  1877.  In 
August  1879  B  and  TT's  executor  sued  7'  and  the 
Bank,  clainung  a  declaration  that  they  were  or  had 
been  partners  with  T  in  the  estate ;  that  if  the  part- 
nership should  be  held  to  be  subsisting,  it  might  be 
dissolved,  or  that,  if  it  had  ceased  to  exist,  the  date  of 
its  termination  might  be  fixed,  and  that  in  either 
event  a  liquidator  might  be  appointed  to  take  an 
aoconnt,  and,  after  realizing  assets  and  discharging 
liabilities,  might  be  ordered  to  pay  them  each  one- 
third  of  such  balance  as  remained.  Held  that,  as  the 
effect  of  the  purchases  by  Z*  in  1871  and  1873  was  to 
relieve  the  estates  of  JJ,  E,  I,  and  >  H  of  all  past 
and  future  liabilities  of  the  partnership,  in  respect  of 
which  B  and  V  still  continued  as  liable  as  7,  and 
to  which  they  would  have  to  contribnte  to  discharge, 
snch  purchases  should  be  regarded  and  treated  as 
made  on  behalf  of  the  partnership ;  and  therefore,  at 
the  time  of  the  execution  of  the  mortgage  of  the 
estate,  B,  W,  and  7^  were  interested  in  the  estate  to 
the  extent  of  one-third  each :  that,  although  T  was 
not  authorised,  either  actually  or  impliedly,  by  B 
and  W  to  mortgage  the  estate,  and  the  mortgage 
therefore  was  not  binding  on  them,  yet,  as  they 
allowed  him  to  conduct  the  business  of  the  estate  in 
suoh  a  manner  as  to  make  it  appear  that  the  control 
and  management  of  it  rested  with  him,  and  he  was 
fbr  all  ordinary  business  purposes  their  representa- 
tive, B  and  W  were  bound,  in  any  accounting  that 
might  take  place,  to  recoup  the  ded!endant  Bank  fbr 
tnch  advances  as  were  made  to  7  for  the  neoessary 
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purposes  of  the  estate,  in  the  same  proportion  as  they 
must  discharge  debts  due  to  other  creditors ;  that 
T  was  entitl^  to  be  reimbursed  such  moneys  of  his 
own  as  he  had  expended  within  the  legitimate  scope 
and  for  the  proper  purposes  of  the  partnership  as 
originally  contemplated  by  the  parties.  Directions 
to  the  liquidator  appointed  how  to  pi-oceed.  Habbi- 
soN  «.  Dblhi  akd  Losdon  Bank 

[I.  L.  B..  4  AIL,  487 

20. — ^  Liability  ofpartaers— «7otW 

contract— Joint  liahilitif— Judgment  rMOovered 
againet  one  partner. — The  defen^nts  were  part- 
ners trading  in  the  name  of  V  O  Jji  ^o.  On  6th 
July  1895,  atAhmedabad,  the  first  defendant  bor- 
rowed from  the  plaintiff,  for  the  purposes  of  the 
partnership  business,  a  sum  of  B10,000  and  passed 
a  khata  in  the  name  of  his  firm.  On  25th  April 
1896,  at  Baroda,  he  passed  another  khata  to  plaintiff, 
under  which  the  plaintiff  was  to  recover  the  debt  due 
to  him  from  the  partners  jointly  and  severally.  On 
2nd  October  1896,  plaintiff  obtained  a  decree  on  an 
award  against  the  first  defendant  in  the  Civil  Court 
at  Baro£i  for  R18,909-4-0,  and  in  execution  of  this 
decree  he  recovered  a  sum  of  B7,000.  In  1897  plain- 
tiff filed  this  suit  in  the  Court  of  the  First  Class 
Subordinate  Judge  at  Ahmedabad  to  recover  the 
balance,  rt'r./  B6,909-4-0,  from  all  the  partners 
(defendants'  Nos-  1  to  8).  The  Subordinate  Judge 
dismissed  the  suit ;  the  plaintiff  appealed  to  the  High 
Court.  Refd  that,  the  original  liability  of  the  part- 
ners being  a  joint  liability,  the  first  defendant  had  no 
authority,  without  the  consent  of  his  partners,  to 
change  the  joint  liability  of  each  partner,  which  was 
the  ordinary  incident  of  the  partnership,  into  a  joint 
and  several  liability.  Laksxishakkar  Dboshaw- 
KAB  r.  V18HKUBAX  l.lt.'R.t  24  Bom.,  77 


2L 


Payment  to  a  partner  in 


firaud  of  his  eo^p&rtneTB— Discharge  of  deht^ 
Constructive  notice — Lease  taken  hg  agreement  in 
name  of  one  partner. — The  defendants,  other  than 
the  first  defendant,  styling  themselves  the  "agri- 
cultural association,"  entered  into  three  rental  agree- 
ments, two  of  them  dated  April  23rd,  1891,  and 
the  third  dated  June  21st,  1891,  with  the  plaintiffs 
and  the  first  defendant,  for  the  cultivation  of  certain 
lands  belonging  to  an  undivided  family,  of  which 
the  plaintiffs  and  first  defendant  were  members,  and 
took  possession  of  and  cultivated  the  sud  lands.  On 
the  17th  June  1891,  an  agreement,  of  which  the 
second  defendant  had  notice,  was  entered  into  between 
the  plaintiffs  and  first  defendant  to  the  effect  that 
the  first  plaintiff  should  be  the  managing  member 
of  the  family  and  should  be  entitled  to  receive  the 
rent  and  give  receipts  for  the  same.  Subsequently, 
disputes  arising  between  plaintiff  and  first  defendant, 
the  other  defendants  made  payments  of  rent  to  first 
defendant  alone.  Held  that  these  payments  were 
not  a  valid  discharge  as  against  the  daim  of  the 
plaintiffs  on  its  being  prov^  that  second  defendiuit 
had  notice  of  the  ag^reement  of  the  17th  June,  and 
that  notice  to  him  must  be  taken  to  be  notioe  to 
his  partners,  the  other  defendants.    By  an  agreement 
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l>eiween  the  defendants  any  one  partner  was  em- 
-powered  to  take  a  lease ;  such  lease  to  be  binding 
on  all  the  partners  as  if  executed  by  them.  The 
leases  were  not  signed  by  the  13th  defendant  (no«r 
represented  by  appellants  19,  20,  and  21),  who  was 
admittedly  a  partner  and  took  actnal  part  in  the 
management  of  the  aifairs  of  the  firm  after  the 
leases  were  executed.  Held  that  it  was  intended  that 
-the  leases  should  operate  as  if  all  the  members  had 
«zecated  them,  and  that  the  representatives  of  13th 
defendant  were  bound.    CHiNNARAHAinTJA  Attak- 

GAB  r,  PaDM AKABHA  PlIXAIYAK ;  SOBTICUTHU  FiLLAI 
«.  PADMANABHA  PHiLAITAH 

[L  Ii.  R,  19  Mad.,  471 


~  Authority  of  one  partner 
to  bind  the  firm  by  a  eabmission  toarbitra- 
-tion—Specific  Belief  Act  (I  of  1S77),  s.  91,— 
One  partner,  thontch  entitled  to  bring  a  suit  on  behalf 
•of  the  firm  of  which  he  is  a  member  to  recover  a  debt 
due  to  the  firm,  has  no  power,  in  the  absence  of 
special  authority,  to  bind  the  firm  by  a  submission  to 
arbitration  of  the  claim  so  brought.  Stead  v.  8a  U, 
8  Bing,,  101,  and  Sirangford  v.  Oreen,  2  Mad,,  228, 
referred  to.    Bah  Bhaboss  «.  Eaclt;  Mal 

[I«  lu  R,  22  AIL,  186 

8.  SUITS  BESPECTING  PABTNEBSHIPS. 


28. 


Suit  for  aoootmt  without 


-asking  for  dissolution— Par/ii6r«At>  diteoluhle 
at  foill, — A  member  of  an  ordinary  trading  partner- 
ship, dissoluble  at  will,  cannot,  except  under  special 
circumstances,  seek  an  account  without  praying  for  a 
dissolution.  Golla  Nagabhu  Shanav  r.  Kaka- 
KALA  Gahoatya  ...    2  Mad.,  28 


24. 


Liability   of   partners    to 


•AOOOUnt — Suit  for  an  account — Suit  fty  partner 
to  recover  from  co'pariner  share  of  loesee  and 
advances. — It  is  only  in  exceptional  cases  that  a  suit 
can  be  brought  by  one  partner  against  another,  which 
involves  the  taking  of  partnership  accounts  prior 
to  dissolution.  A  suit  was  brought  by  the  widow 
•of  a  partner  in  an  indigo  concern  against  her  deceased 
husband's  co>partner  in  respect  of  certam  alleged 
losses  of  the  concern,  and  to  recover  a  moiety  of 
moneys  expended  by  her  husband  in  advances  made 
to  indigo  cultivators  on  behalf  of  the  partnership. 
At  the  time  when  the  suit  was  brought,  the  partner- 
ship had  not  been  dissolved.  Held  that,  the  partner- 
ship not  having  been  dissolved,  the  plaintiff  was  not 
entitled  to  an  account,  and  the  suit  must  therefore 
£sil.  Brov>n  v.  Lapscott,  6  M.  4f  ^>*  ^^^*  ^nd 
Helme  v.  Smith,? Bing,,  709,  diatingnished.  Kasha 
Mal  r.  Gopi  .    L  I«.  K.,  9  AIL,  120 

25. -  Suit  for  dissolution  and  an 

-  account — JPar^ner  seeking  to  remove  attachment 
on  partnership  property, — The  proper  course  for  a 
partner  seeking  to  remove  an  attachment  on  partner- 
ship property  in  execution  of  a  decree  against  one 
jMotner  only  is  to  sue  for  a  dissolution  of  the  partner-  j 
ship  and  an  account,  with  a  view  to  aaeertain  the   I 
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amount  due  to  the  partner  in  execution  against  whom 
the  partnership  property  is  attached.  KABiMBHACr. 
OONSBBVATOB  OP  F0BBBT8    L  Ij.  B.,  4  BosL.,  222 

26.  —  "  Suit  by  partner  against  co- 
partner— Suit  for  sh  are  of  profits, — A  member  of 
a  subsisting  partnership  is  not  in  a  position  to  sue 
his  partner,  still  less  one  of  his  alleged  partners,  for 
the  profits  which  had  up  to  a  particular  time  accrued, 
but  he  must,  if  he  desires  relief,  sue  in  the  ordinary 
way  for  an  account.  Dotabam  Luskitbbb  r.  Soo- 
KHAKUV  ....         18  W,  B.,  141 

27.  Suit  for  general  adjust- 
ment of  account.— In  (Ksputes  between  partners 
respecting  their  accounts,  the  plaintiff  should  so 
frame  his  suit  that  there  may  be  a  general  adjust- 
ment of  the  partnership  accounts.  A  particular  item 
or  claim  should  not  be  made  the  subject  of  a  distinct 
suit.  Sooin)BB  Bibbb  v,  Khilloo  Mull  alias 
BakLall 21I.W.,  90 


—  Suit    against    co-partners 

for  money  deposited  and  profits— J^ec«mfy 
for  taking  accounts  — In  a  srdt  against  co>partners  in 
a  joint  firm  to  recover  money  deposited  as  plaintiffs 
share,  and  to  have  accounts  rendered  of  the  profits, 
before  any  order  can  be  made  to  the  effect  that  the 
plaintiff  is  entitled  to  be  paid  by  any  one  of  his 
partners  or  out  of  the  assets  of  Uie  finn  the  actual 
money  advanced,  the  whole  accounts  of  the  firm  ought 
to  be  taken,  and  the  ultimate  liability  of  each  of  the 
partners  ascertained.  Kalbb  Chubv  Sahoo  «.  Bam 
Lall  Sahoo    .  .     21 W.  B.,  800 


20. 


Suit  for  contribution  among 


partners— 2V««*ac/tojM  hg  some  onlv  of  partners 
— Obligation  to  ask  for  account  of  partnership 
dealings* — Four  members  of  a  partnership  consisting 
of  seven  persons  borrowed  certain  sums  on  account 
of  the  partnership  for  which  they  gave  their  joint 
and  several  promissory  notes  on  which  decrees  were 
afterwards  obtained  against  them.  In  a  suit  for 
contribution  brought  by  one  of  the  four  members 
against  the  others,  as  having  paid  more  than  his  share 
under  the  joint  decrees,— Jla/^  that  the  giving  of  the 
promissory  notes  was  not  a  partnership  transaction 
so  as  to  debar  the  plaintiff  from  a  suit  for  contribution 
without  asking  for  an  account  of  the  partnership 
dealings.    D07A£  Jaibaj  r.  Khatay  Ladha 

[12  Bom.,  07 


80. 


Partnership  business — 


Moneit  horrotced  hg  agreement  hg  one  partner  and 
paid  into  partnership  business — Decree  against  one 
partner — Suit  for  contribution  bg  him  against 
other  partners — Adjustment  of  account  whether 
neressarg»—lT^  a  partnenhip  bunness  entered  into 
between  the  plaintiff  and  the  defendants,  it  was 
agreed  that  each  member,  together  with  the  gomnshtas 
of  the  business,  should  be  at  .liberty  to  borrow  money 
upon  his  individual  credit  and  to  pay  into  the  firm 
the  money  so  borrowed  to  carry  on  the  business.  The 
plaintiff  conjointly  with  defendants  4  and  6,  in 
accordance  with  that  agreement,  borrowed  several 
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Bums  of  money  upon  promissory  notes,  and  paid  tlie 
amoonta  so  borrowed  into  the  Dasiness.  After  the 
loan,  the  partnership  bnriness  came  to  an  end,  but 
no  account  was  settled.  Afterwards  decrees  were 
obtained  upon  those  promissory  notes,  and  the  plaintiff 
was  obliged  to  pay  up  the  decretal  amounts.  To  a 
suit  for  contribution  by  the  plaintiff,  for  money  so 
paid,  against  the  members  of  the  firm,  the  defence, 
inter  alid,  was  that  the  suit  was  not  maintainable,  in 
the  absence  of  adjnstment  of  the  accounts  relating 
to  the  firm.  Held  that  the  suit  was  maintainable, 
inasmuch  as  the  money  secured  by  the  promissory 
notes  did  not  become  an  item  of  the  partnership 
account.  Doyal  Jairajy.  Khatav  Ladha,  12  Bom., 
97,  and  Oada  Kolita  v.  Joyram  Das,  I,  L.  R,, 
26  Calc,  262  note,  referred  to.  DuBGA  Pbosonvo 
Boss  V.  Baghtt  Nath  Dabs 

[L  li.  B.,  28  Calo.,  264 
8  C.  W.  N.,  299 


81. 


Whether  a  suit 


for  contribution  hy  a  partner  n^aintt  a  co^partner 
would  lie  and  in  what  caeee — Adjustment  of  ao 
count  whether  necessary^ — A  suit  for  contribution 
by  a  partner  against  some  of  his  co-partners,  on 
account  of  money  paid  by  him  for  the  satisfaction 
of  a  debt  contracted  by  him  jointly  with  the  said 
co-partners,  is  maintainable  in  cases  where  the 
liability  satisfied  by  the  plaintiff  is  not  a  joint 
liability  of  the  entire  partnership,  or  where  the  said 
partners  were  some  only  of  several  persons  comprising 
the  partnership,  and  the  bond  was  executed  not  in 
the  usual  course  of  business  of  the  partnership ;  it  is 
also  maintainable  in  a  case  where  the^  oo-partners 
«xpressly  promised  to  contribute  their  share  of  debt 
after  a  decree  had  been  passed  upon  the  bond.  Doyal 
Jairoj  Y,  Khatav  Ladha,  12  Bom,,  97,  referred 
ta    GiTda  Eulita  p.  Jotbak  Das 

[L  li.  B.,  20  Cale.,  262  note 


8a 


Suit  on  agreement  in  nature 


of  partnership  deed— Suit  by  one  parfy  for  his 
share, — An  agreement  was  entered  into  whereby  the 
defendant  undertook  to  pay  to  the  plaintiff  and  two 
•other  cn-creditors  of  an  insolvent  a  share  in  any  sums 
which  he  might  recover  from  the  insolvent  in  consi- 
deration of  receiving  a  share  in  any  sums  which 
might  be  recovered  by  the  other  creditors.  In  a  suit 
hy  one  of  the  persons  in  whose  favour  the  agreement 
was  passed,  without  making  the  others  parties, 
against  the  person  who  executed  it,  to  recover  his 
share,  it  was  held  that  the  suit  was  not  nuuntainsble, 
as  it  could  only  be  brought  as  a  suit  between  partners 
for  an  account,  and  the  result  of  all  the  partnership 
transactions  must  be  brought  at  once  under  the  view 
•of  the  Court.    Bhaqtidab  Boaoyaitpas  v.  Oliybb 

[9  BouL,  418 


88. 


Suit    baaed     on    rights  of 


cleoeased  pstTtnar^Adjustment  of  partnership 
accounts— Payments  by  partners.  Presumption  as 
to— Partnership  property. — A  suit  based  on  the 
right  of  a  deceased  partner  cannot  be  limited  to 
a  demand  for  his  share  in  the  proceeds  of  property 
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alleged  to  have  come  into  the  possession  of  the  part* 
nership  during  its  existence.  The  agreement  on 
which  the  partnership  was  formed,  the  amounta 
advanced  and  drawn  out  by  the  several  partners,  and 
the  subsisting  liabilities  and  assets,  if  any,  must  all 
be  taken  into  account,  and  the  suit  must  demand  such 
a  sum,  if  any,  as,  on  a  general  account,  and  an 
account  between  the  deceased  partner  and  the  co- 
partnership, being  taken,  shall  appear  to  be  due. 
Principle  on  which  the  account  of  a  dissolved  partner- 
ship should  be  adjusted,  explained.  Kbshay  Gopak 
GiKDB  V,  Bayafa  .12  Bom^  165 


84. 


Suit  against  one  of  several 


partners  for  money  lent— Form  of  suit. — A 
was  partner  in  an  indigo  concern  in  the  name  of  his 
son.  In  his  own  name  A  lent  moneys  to  the  concern 
for  the  purpose  of  carrying  on  the  business,  and  each 
partner  was  to  be  separately  liable  for  the  moneys 
advanced  in  proportion  to  his  share  in  the  concern. 
In  a  suit  against  one  of  the  partners  for  his  propor- 
tion of  the  m<meys  so  lent, — Held  that  the  plaintiff 
could  not  sue  for  those  moneys  on  the  footing  of 
a  mere  creditor,  and  that  the  suit  should  be  so  framed 
as  to  determine  the  profits  or  losses  of  the  concern, 
and  whether  any  and  what  assets  wonld  be  available 
to  each  partner  to  liquidate  the  loan  in  proportion  to 
his  share.  Chundsb  Si khub  Biswas  f^.  Bam  Bttkbh 
CHBTLimaBB  .  1  C.  Ii.  R,9  646 


86. 


Suit  by  representative  of  a 


deoeased  partner  for  a  share  of  a  speoiflo 
asset  of  the  partnership  recovered  after 
the  right  to  a  general  partnership  account 
is  barred. — A  suit  may  be  brought  by  the  repre- 
sentative of  a  deceased  partner  against  the  surviving 
partner  of  a  firm  to  recover  a  share  in  a  suid  received 
by  the  surviving  partner  in  respect  of  a  partnership 
transaction  within  the  period  of  limitation,  although 
a  suit  to  take  partnership  accounts  generally  would 
he  barred-  H  J,  the  plaintiff's  father,  and  the 
defendant  B  were  partners  in  the  firm  of  Hormusji 
and  Bustomji,  which  carried  on  business  in  China. 
In  the  year  1862  the  firm  of  N^  K  ^  Co,  was  htrgeljr 
indebted  to  the  firm  of  Hormusji  and  Rustomji. 
At  the  end  of  that  year  the  latter  firm  ceased  to  do 
business,  but  do  formal  dissolution  of  the  partner- 
ship ever  took  place.  In  1869  the  defendant  B  filed 
a  suit  (No,  461  of  1869)  in  the  High  Court  of 
Bombay  in  his  own  name  and  that  of  H  J,  his  former 
partner,  against  the  firm  ot  N  K  jf  Co,  for  an 
account  of  the  dealings  of  that  firm  with  the  firm  of 
Hormusji  and  Rustomji,  and  by  a  decretal  order 
dated  l^h  Maroh  1870  the  suit  was  referred  to  the 
Commissioner  to  take  the  accounts  as  prayed  for. 
On  the  i  7th  December  1872  ff  J  died  at  Hongkong 
intestate.  On  22nd  February  ls78  the  defendant  B 
assigned  to  the  second  defendant  7F  for  R20,000  the 
claim  of  the  fipi  of  Hormusji  and  Bustomji  against 
the  firm  of  WK  f  Co.  The  plaintiff  did  not  know 
of  this  arrangement,  and  he  only  became  aware  of  it 
in  1880.  The  plaintiff  alleged  that  of  the  said  sum 
of  R20,000  the  second  defendant  TTpaid  to  the  first 
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defendant  R  B10,00a  in  1878,  and  for  the  remain- 
ing R10,000  ^ve  a  promissory  note  payable  in  Jnly 
or  August  168  i.  The  plaintiff  took  out  letters  of 
adqiiniBtration  to  his  father  S  J,  and  brought  this 
fuit  on  16th  July  1880,  claiming  a  moiety  of  the 
filO»000  already  paid  by  the  defendant  W  to  the 
first  defendant  B,  and  praying  that  he  might  be 
declared  entitled  to  a  moiety  of  the  remaining  sum  of 
HIO.OOO  payable  by  the  defendant  W,  and  that  the 
same  might  be  paid  over  to  him.  The  defendant  8 
alleged  that  he  had  assigned  the  claim  against  the 
firm  ci  If  K  ^  Co.,  to  the  defendant  W,  and  had 
received  the  consideration  for  such  assignment  in 
February  1873,  and  contended  tiiat  if  the  plaintiff 
bad  ever  any  claim  to  any  portion  of  the  said  money 
(which  he  denied),  such  daim  was  barred  by  limi^ 
ation.  He  also  alleged  that  he  had  carried  onthe  suit 
Ko.  4f61  of  1869  without  any  assistance  from,  the 
plaintiff's  father  S  J,  or  from  the  plaintiff,  who!» 
although  applied  to,  refused  to  assist  him,  and  he 
submitt^  that  under  no  circumstances  was  the 
plaintiff  entitled  to  any  of  the  moneys  claimed  by  him 
without  giving  credit  to  the  defendant  for  his  (plain* 
tiff's)  share  of  the  expense  of  prosecuting  the  said 
suit,  and  for  the  amount  of  proper  remuneration  to 
the  defendant  for  the  time  and  labour  bestowed 
by  him  in  the  said  suit.  He  also  claimed  that  the 
partnership  accounts  of  the  firm  of  Hormusji  and 
Bustomji  should  be  taken,  and  alleged  that  on  such 
accounts  being  taken  a  large  sum  would  be  found  due 
to  him  from  the  partnership.  The  second  defendant 
TF'paid  into  Court  the  R1 0,000  due  on  th^  promis- 
sory note  above  mentioned,  and  was  dismissed  from 
the  suit.  At  the  hearing  the  Judge  found  that,  of 
the  other  moiety  of  the  consideration  for  the  assign- 
ment of  February  1873,  a  sum  of  B1,000  was  paid 
by  the  defendant  ^to  the  defendant  R  on  January 
28,  1878,  and  a  sum  of  fi6,'000  on  September  18, 
1879.  M$ld  that  the  suit  was  not  barred  by  limit- 
ation in  respect  of  the  said  sums  of  R1,000,  K  6,000, 
and  R10,000,  and  that  the  plaintiff  was  entitled  to 
recover  a  half  share  of  these  sums  from  the  defen- 
dant R,  deducting  all  sums  expended  by  the  defen- 
dant in  the  prosecution  of  the  suit  No.  461  of  1869, 
no  allowance,  however,  being  made  to  him  as  remu- 
neration for  conducting  the  suit.  Held  also  that 
the  defendant  might  deduct  the  amount  (if  any) 
which  might  be  found  due  to  him  on  taking  the  part- 
nership accounts,  although  a  separate  suit  for  such 
account  would  be  barred  by  limitation.  Mbbwavji 
HOBMirSJI  V.  Bttbtomji  Bubjosji 

[L  Ij.  B.,  6  Bom^  628 


86. 


Bait    by    sole    survivinff 


partner — Repre$entat%ves  of  deeecued  partner — 
Contract  Act  (IXoJ  1872),  #.  45— Civil  Procedure 
Code,  f  26.— The  rule  of  English  law  that,  in 
trading  partnerships,  although  the  right  of  a  deceased 
partner  devolves  on  his  representaSve,  the  remedy 
survives  to  his  co-partner,  who  alone  must  enforoe 
the  right  by  action,  and  is  liable  on  reoovery  to 
aooount  to  the  representative  for  the  deceased's  share, 
should  be  applied  in  India,  in  the  absence  of  statu- 
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tory  authority  to  the  contrary.  The  effect  of  s.  46 
of  the  Contract  Act  (IX  of  1872)  is  to  extend  the 
English  law  applicable  to  tiading  partnerships  to  all 
cases  of  partnership.  There  is  nothing  either  in  that 
section  nor  in  s.  26  of  the  Civil  Procedure  0>de,  read 
with  it,  to  show  that  the  representatives  of  a 
deceased  partner  must  be  joined  in  an  action  for  a 
partnership-debt  broaght  by  the  surviving  partner^ 
though  it  may  be  that  they  might  be  joined  in  such 
an  action.    Gk)BiKD  Pkasad  v.  Chandab  Sbkhar 

[I.  Ii.  R,  9  AlU  486 


87. 


Suit  by  assignee  of  execu- 


tors of  deceased  partner— ^«»7 /or  declaration 
of  right  to  share  of  partnerehips  and  for  an 
account, — R,  prior  to  his  death,  was  a  partner  with 
defendants  in  the  firm  of  ^  C  ^  Co.  He  £ed  on 
8th  November  1884.  On  the  9th  November  1885, 
his  executors  pissed  a  release  to  the  defendants, 
which  recited  that  fi's  share  in  the  firm  and  future 
business  had  ceased  on  his  death ;  that  the  sur- 
viving partners  had  requested  the  executors  to  settle 
the  account  of  their  testator  with  the  firm,  and  that, 
after  examining  the  books  and  taking  accounts,  etc., 
a  balance  of  R8,d95-ll-0  was  found  due,  on  pay- 
ment whereof  the  executors  released  the  defendants 
from  all  claims  in  respect  of  the  share  and  interest 
of  S.  On  the  7th  April  1887,  the  executors  assigned 
over  to  the  plaintiff  a  one-anna  share  in  the  s^d  firm, 
and  the  pluntiff,  as  assignee,  brought  the  suit  for  a 
declaration  of  his  right  to  the  share  and  for  an 
account.  He  alleged  that  there  had  been  no  accurate 
examination  of  the  books  at  the  time  of  the  release ; 
that  the  amount  really  due  to  the  testator's  estate  by 
the  firm  had  not  been  ascercained ;  and  that  it  had 
been  agreed  on  by  the  partners,  at  the  time  of  the 
.release,  that  in  addition  to  the  sum  therein  men- 
tioned, the  execators,  as  representing  the  testator's 
estate,  should  receive  a  one-anna  share  in  the  part- 
nership. Held  on  the  evidence  that  it  had  not  been 
proved  that  all  the  partners  consented  to  the  alleged 
new  partnership,  and  that  on  this  ground  alone  the 
plaintiff  could  not  succeed  in  his  siit.     Cowasji 

BUTTOKJI   LiKBOOWALLA    O.    BUBJOBJI     BUSTQSCJI 

LncBOowALLA  .    I.  li.  B.^  12  Bom.,  885 

88.  —  Partnership  shares— J«<er0«/. 

— ^The  parties  to  the  suit,  the  heirs  and  representatives 
of  the  original  partners,  a  fumily  carrying  on  a 
banking  business,  made  and  acted  upon  a  new  arrange- 
ment of  their  shares,  the  amounts  of  which  were 
found  in  the  first  Court,  and  affirmed  on  appeal.  A 
decree  for  an  account,  and  an  award  of  interest  at 
12  per  cent,  on  the  amounts  found  to  be  due  upon 
the  shares  from  the  date!  of  the  closing  of  the  business, 
was  maintuned.  Mtttia  Chstti  «.  SirBBAHAKmc 
Chbtti        .  .    I.  Ij.  B.,  18  Calc,  616 


89. 


Alleged  agreement   as  to 


shares  in  partnerships  -  Contract  Act  (IX  of 
18T2J,  9. 268. — In  a  partnership  suit  where  one  party 
does,  but  the  other  party  does  not,  allege  a  specific 
agreement  that  the  shares  in  the  said  partnership 
were  unequal,  the  existing  preiumptioa  as  to  the 
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equalifcy  of  the  partner's  shares  casts  the  burden  of 
proof  on  those  alleging  the  agreement,  who  must 
therefore  begin.    Jasobbam  Dby  v.  Buklobam  Dbt 

[L  Ii.  B.,  26  Calo^  281 


40. 


Assignment  by  plaintifTs 


partners  of  their  ah&reB— Decree  fur  winiing 
up  and  /or  an  accounf.—The  plaintiff,  as  a  partner 
\n  lending  a  sum  of  money  upon  security  given,  had . 
a  half  share  in  the  joint  adventure  with  |he  first  and 
■econd  defendants.  These  two,  without  the  plain- 
tiff's exonerating  them  ^m- liability  to  him,  had 
assigned  thoir  shares  to  two  other  persons.  The 
assignees  were  added  as  co-defendants  after  thb 
rait  had  been  filed,  claiming  a  decree  for  a  judicial  * 
winding  up  and  for  an  account.  It  was  not  proved 
that  the  plaintiff  had  ever  relinquished  his  claim 
upon  the  assignors  as  a  partner,  though  he  might 
have  been  aware  or  the  assignment.  The  two  added 
defendants  appeared  in  the  Court  below,  but  not 
upon  this  appial.  Heldthtkt  the  facts  were  sufficient 
to  entitle  the  plaintifl  to  have  the  winding  up  of  the 
partnership  and  the  account  decreed  a^inst  all  the 
four.  The  suit  had  been,  dismissed  by  the  Becorder 
as  having  been  prematurely  brought  before  the  com- 
pleie  execution  of  a  decree,  already  obtained,  before 
this  suit  was  filed,  by  the  plaintiff-appellant,  agaiust 
the  borrowers  of  the  money ;  that  decree  having 
followed  upon  an  award  of  arbitrators  which  directed 
that  all  sums  realized  in  the  adventure  should  be 
divided  in  equal  moieties  between  the  plaintiff  and 
the  original  defendants.  Held  that  this  suit  ought 
to  have  been  allowed  to  proceed,  and  should  not  have 
been  dismissed.  The  plaintiff  havbg,  on  this  appeal, 
asreed  to  account  for  all  money  received  by  him  in 
the  transaction;  an  account  should  be  directed  with  a 
declaration  that  the  added  defendants  were  jointly 
and  severally  liable  to  account  with  the  first  and 
second  defendants  for  what  had  been  received  by 
them  from  the  adventure.  Dou^ty  NrsBiAH  v, 
Bambn  Chbtty  .    I.  Ij.  R.,  26  Cala,  08 

[li.  B.,  26  L  A.,  202 

41. Suits  by  different  partners 

for  speciflo  sums  of  money  on  adjustment 

of  accounts — Account e  adjusted  hy  Amin  ap» 
pointed  in  previous  suits — Contract  Act,  s.  265 — 
Plaint,  Amendment  of,  under  s*  53,  Civil  Procedure 
Code,  1882. —  After  dissolution  of  a  certain  partner- 
ship, two  separate  suits  were  brought  in  1889  by 
di^erent  pirtners  for  specific  sums  of'  money  duo  to 
tliem,  and,  in  the  alternative,  for  such  other  amount 
as  mitrht  be  found  due  on  an  adjustment  of  accounts. 
ObjecMons  were  raised  against  these  suits  on  the 
gronnds,  inter  alid,  (I)  that  the  suits  were  barred 
by  the  provisions  of  s  265  of  the  Indian  Con- 
tract Act  I  (2)  that  separate  suits  for  the  same  matter 
were  not  maintainable ;  (3)  that  the  suits  would  not 
lie  in  the  Munsifs  Court ;  and  (4)  that  accounts 
having  been  already  adjusted,  there  was  no  cause  of 
action.  The  Munsif  overruled  the  first  three  objec- 
tions, and  held,  as  regards  the  fourth,  that  the  adjust- 
ment pleaded  had  been  ratified  by  the  plaintiffs ;  he 
appointed  an  Amin,  who  examined  the  accounts  and 
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F  ABTNE  RBHIP— continued. 

3.  SUITS  BBSPECTING  PABTNEBSHIPS 

— conciuded. 

'ascertained  the  respective  claims  of  the  partners,  and 
the  plaintiffs  in  those  suits  obtained  decrees  on  the 
basis  of  the  Amin's  adjustment  of  account.  The 
present  suits  were  brought  in  1 891  by  certain  other 
partners,  who  were  defendants  in  the  suits  of  1889, 
on  the  allegati')n  that  the  partnership  account  had 
been  already  adjusted  by  the  Amin  appointed  in  the 
suits  of  1889.  and  that  the  debts  and  dues  of  all 
parties  had  been  determined  by  the  Court.  The 
plaintiffs  prayed  for  recovery  of  the  amount  due  to 
them  under  the  Amin's  adjustment  and,  in  the  alter- 
native, for  such  other  relief  as  might  be  deemed 
proper  by  the  Court  to  grant  them  against  any  of 
the  defendants.  Held  by  NosBis  and  Bavbbjbb, 
J  J.  (BAHFiia>  J;  dissentingi,  that  the  suits  were 
correctly  framed,  and  that  such  defects  as  there  were 
in  the  plaint,  «t#.,  an  incorrect  statement  as  to  the 
dues  of  all  tbe  partners  having  been  determined  in 
the  former  suit,  and  the  omission  of  an  alternative 
prayer  for  an  account,  were  no  bar  to  the  main' 
tenance  of  the  present  actions.  Taiflor  v.  Shaw, 
2  Sim.  4*  St„  12;  Stupart  v.  Arrowsmiih,  S  Sm,  ^ 
G„  176;  and  Lalla  Sheoprosad  v.  Juggarnath, 
J.  L.  B„  10  L  A.,  74,  referred  to.  Prosad  Doss 
Mullick^  V.  Russicje  Lall  MuUick,  J.  L.  £„  7 
Calc»9 157,  distinguished.  Held  also  that  an  amende 
ment  of  the  plaint  under  s.  63  of  the  Code  of  Civil 
Procedure  should  be  allowed.  Cropper  v.  Smith,  L.  H., 
26  Ch.  D.,  700,  followed.  Weldon  v.  Neat,  L.  £,, 
19  Q.B,  D.,394;  Mohummud  Zahoor  AH  Khan 
V.  Thakooranee  Sutta  Koer,  It  Moore^s  I.  A„  468; 
Joseph  V.  Solano,  9  S,  L.  £.,  441 :  18  W.  R., 
424;  Ramdoyal  Khan  v,  Jjhoodhia  Ram  Khan, 
I.  L.  R.,  2  Calc,  4  :  25  W.  R,.  426 ;  and  Kurtz  v. 
Spenee,  L.  R.,  86  Ch.  D,,  770,  referred  to.  Held 
by  BAMPnn,  J.,  that  the  amendments  proposed  to  be 
made  in  the  plaint  could  not  be  allowed  under  s.  53  of 
the  Code  of  Civil  Procedure.  Dhani  Bam  Shaha  v. 
Bha&ibath  Shaha        .    I.  Ij.  R.,  22  Calc,  6^ 

42. Advance  made  by  one  part- 
ner to  another  in  respect  of  the  latter's 
share  of  partnership  debt— ^«V  for  contriLw 
tion. — A  and  B  were  partners.  A  decree  was  passed 
against  them  for  the  payment  of  a  certain  debt,  each 
partner  being  liable  for  the  whole  sum,  and  being 
bound  to  indemnify  the  other  against  the  payment 
of  more  than  his  share,  A  paid  ^'s  share  as  well 
as  his  own  and  brought  a  suit  against  S  for  con- 
tribution. R  contended  that  A*b  claim,  being  in 
respect  of  a  partnership  transaction,  ought  to  be 
adjusted  when  tbe  partnership  account  was  settled, 
and  that  the  suit  did  not  lie.  Held  that  the  advance 
made  by  ^  to  ^  by  paying  his  share  was  not  an 
advance  to  the  partnership,  but  to  the  other  partner 
in  respect  of  what  he  had  to  contribute,  and  that 
consequently  A  was  entitled  to  contribution  from  B, 

SUBBABATirSir  p.  ADnrABATTTDIT  . 

[I.  li.  R.,  18  Mad.,  184 
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48.  Oround  for   dissolution- 

Adultery  qf  partner  with  wife  ^  ccpartner.-^ 

10  » 
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PABTNEBSHIP— eon^tiiKei. 

4.  DISSOLUTION  OP  PABTNKBSHIP 
— continued. 

Adultery  of  one  partner  with  the  wife  of  his  oo-part- 
ner  is  a  sufficient  gronnd  for  dissolution  of  the  part- 
nership.   Abbott  r.  Csuhp  6  B.  Ii.  B.,  109 


44. 


Death  of  partner -DmJ  of 


partnership — Contract  Act^  »,  263^  el.  lO.-^Where 
one  party  iA)  advanced  n  oney  to  others  to  carry  on 
business,  and  an  instrument  was  execnted  whereby 
the  latter  agreed  and  bound  themselves  to  account 
yearly  to  the  former  for  a  share  of  the  profits,  the 
transaction  was  held  to  amount  to  an  agreement  that 
A  should  be  a  party  to  the  business  pro  tanto.  Held 
that  by  the  operation  of  the  Contmct  Act  of  1872, 
8.  268«  cl.  lu,  the  partnership  between  A  and  the 
others  ;vras  dissolved  by  the  death  of  Ay  and  that  the 
representatives  of  A,  by  receiving,  some  six  months 
after  his  death,  an  account  with  a  portion  of  the 
money  advanced  and  of  the  profits,  did  not  recon- 
stitute partnership,  bnt  rather  indicated  an  opposite 
intention.    Pbbb  Mahoicbi>  «.  Nbkjan  Bibbb 

[25  W.  B,  48 

46. AsBignmeiit    of   share   in 

parttierahlp — Contract   Act,  89.  253,  el.  6,  and 

265 — Introduction  of  a  new  memher  into  firm — 
Snit  for  an  account, — The  effect  of  cl.  6  of  s.  2S3 
of  the  Contract  Ac^<  is  not  to  render  an  assignment 
of  a  share  in  a  partnership  concern  Ulegal  or  vo'd  as 
between  the  parties  to  the  assignment,  but  only  so 
far  void  as  between  those  parties  and  the  other  part- 
ners as  to  cause  an  immediate  dbsolution  of  the 
partnership.  If  no  assent  is  given  by  the  other 
partners  tn  the  assignment,  the  assignee  is  on  dis- 
solution at  liberty  to  sue  for  an  account  and  for  dis- 
tribution, not  as  a  partner,  but  as  assignee  of  the  ripht 
of  his  assignor  in  the  partnership  property.  S.  265 
of  the  Contract'  Act  commented  on.  JroGUT  Chttw- 
DEB  DlTTT  «.  EADA  NaTH  DhXTE 

[J.  Ij.  B.»  10  Oalc,  669 


46. 


Bight  of  oo-partners  to 


disBOlve— 12«»ii»cia/to»  of  right. — A  contract  be- 
tween a  partner  and  his  ro-partners  for  remuneration 
to  the  former  for  the  manairement  of  the  partnership 
business  by  a  commission  on  the  sale,  during  his 
lifetime,  does  not,  in  tho  absence  of  any  express 
agreement  to  that  effect,  imply  a  renunciation  of 
the  risrht  of  the  co- partners  to  dissolve  the  partner- 
ship if  they  find  that  it  cannot  be  carried  on  except 
at  a  logs ;  nor  dors  it  imply  an  obligation  to  pay  the 
manasing  partner  compensation  in  case  the  partner- 
ship is  dissolved  for  that  reason.  S.h odee  v.  forwood, 
L.  R„  1  Av,  Ca„  256,  referred  to  and  approved. 

COWABJEB  NAKABHOY  r.  LALBHOY  VuLLTtBHOY 

[L  Ij.  B.,  1  Bom.,  468 :  26  W.  B.,  78 

Ii.  B,  8  I.  A.,  200 


47. 


'  ITotioe  of  dissolution —lAahi' 


lify  of  memhers  for  paumeni  to  partne-  refirin// 
without  notice. — Partners  must,  on  dissolution  of 
partnership,  trive  full  and  fair  notice  to  their  custom- 
ers of  such  dissolution,  or  otherwise  be  liable  to  them 
for  all  payments  made  by  them  to  one  partner  in  the 
belief  that  he  represented  the  firm.  Shswhav  «. 
BoHomrrooLLAH  .       W.  B.,  1864^  84 


TARTNFSBHIP --continued. 


4.  DISSOLUTION  OP  PAETNKESHIP 

— concluded. 


48. 


Contract   Act 


(IX  of  1B72),  8.  264.— B.  264  of  the  Contract 
Act  is  nob  intended  to  be  an  exhaustive  exposition  on 
the  question  of  notice  of  a  dissolution  of  partnership. 
The  mode  of  notification  of  dissolution  req aired  in  the 
case  of  old  customers,  who  are  known  to  the  firm 
as  having  dealt  with  it,  is  an  express  or  specific  notice 
by  circular  tr  otherwise.  But  in  the  case  of  the 
general  pub^c  the  most  effectual  public  notice  which 
can  reasonably  be  given  is  requisite.  Moop  Chund 
Pundit  V.  Madhub  Chunder  Boae,  I.  L.  R.,  3  Cale,» 
681  note,  overruled.  CHUiimBB  Chubh  Dvtt  o. 
Edttljbb  Cowabjbb  BiJinsB 

[I.  !<.  B.,  8  Cala.  678:  II  C.  U  B.,  225 


49. 


Effect  of  die- 


solution  as  against  party  trithout  notice. — ITeld 
that  dissolution  between  the  members  of  a  carrier's 
firm  or  exclusion  of  one  of  the  members  thereof  by 
others  in  virtue  of  a  partnership  agreement  would 
not  operate  against  a  third  party  (a  consignor)  who 
had  no  knowledge  of  it,  and  who  in  his  dealing  with 
the  firm,  in  the  absence  of  any  notification  of  change, 
supposed  that  the  partnership  continued  unaltered  as 
to  its  members ;  and  that  such  dissolution  or  exclusion 
would  not  exempt  the  retired  member  of  the  firm 
from  liability  to  the  consignor's  claim,  unless  it  be 
shown  that  the  latter  was  aware  of  the  fact  of 
the  former  having  ceased  to  be  a  member  thereof. 
GuiTGA  Baic  v.  GmroA  Dhub        .    1  Agra,  188 


60. 


Contract    Act 


s.  264— Sleeping  partner,— A,  B,  and  C  traded 
together  in  partnership  n%  B  C  ^  Co,,  A  being 
a  sleeping  partner.  After  the  partnership  was 
dissolved,  B  and  C  continued  to  trade  together  under 
the  same  name  and  incurred  debts  to  the  plaintiffs, 
who  sued  to  recover  the  amounts  from  A,  B,  and  C, 
The  plaintiffs  hsd  not  dealt  with  the  old  partnership, 
nor  received  notice  of  its  dissolution,  and  it  was  not 
alleged  that  they  knew  of  ^'s  previo  is  connection 
with  it.  JSeld,  that  the  suits  did  not  lie  against  A. 
Bamabami  v.  K  adab  Bibi 

VL  Jj.n.,9  Mad.,  482 


61. 


6.  PBOCEr^UEE. 


Suit  to  close  partnership 


transactions— 7«<tt0«—C«vi7  Procedure  Code,1877, 
seh.  IV,  forms  1S2, 1S3— Accounts,  Decree  for,— In 
a  suit  for  an  account  of  partnership  transaction  the 
Subordinate  Judge,  in  whose  Court  the  suit  was  in- 
stituted, framed  certain  issues  with  the  object  of  as- 
certaining  who  managed  the  business;  with  whom  the 
partnership  property  was;  whether  the  defendant 
ought  to  account ;  what  was  the  capital,  and  what  the 
expenditure  and  prrfits  of  the  firm  ;  and  after  taldng 
evidence  on  these  points,  dismissed  the  suit.  Seld 
that  the  Subordinate  Judge  should  have  followed 
the  course  pointed  out  in  forms  132  and  133  of 
sch.  IV  of  the  Civil  Procedure  Code,  and  at  the  first 
hearing  should  have  determined  whether  there  had 
been  a  partnaship;  what  were  its  conditions;  was  it 
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5.  VROdSDUnE^oonolitdsd. 

dissolved  ;  or  ought  it  to  be  dissolved ;  and  who  w6re 
the  parties  interested,  aad  in  what  shares ;  and  upon 
determining  these  questions,  should  have  directed 
accounts  to  be  taken;  and  after  the  accounts  had 
been  taken,  should  have  made  a  final  decree.  Bav 
Chttitdbb  Shaha  c.  Mamok  Chttwdeb  Bakikta 

[I.  li.  B.,  7  Calo.,  428 
9  C.  li.  B.,  157 

PAHTNERSHIF  PBOP3SBTY. 

See  Attaohmbnt — Sttbjbots  op  Attaoh- 

UBNT— PABTNBBSHIP    PBOPBBTT. 

See  CouBT  Fbbs  Act,  1870,  Son.,  abt.  12. 

[I.  Ii.  H.,  1  Calo.,  168 

L Thett— Fraudulent  removal   of 

—Penal  Code,  m.  378,  405,  and  424— Criminal 
misappropriation  and  breach  of  trust.-^K,  the 
-servant  of  A  and*  others,  partners,  was  coming  out 
ot  the  Small  Cause  Court  with  some  books  belonging 
to  the  partnership  shop,  when  A  took  them  from  him 
and  kept  them,  saying  they  were  his,  and  Refused  to 
give  them  up.  The  Magistrate  found  A  guilty  of 
theft  under  s.  378.  Seld  the  conviction  could 
not  be  sustained  ;  the  possession  of  K  was  the  posses- 
sion of  A  and  the  partners,  and  A  could  not  there- 
fore be  convicted  of  theft.  Qttbbn  r.  Aujah  Bdksh 
[6  B.  L.  B.,  Ap.,  188 :  18  B.  I».  B.,  810  note 

S.  C.  EBAMTTDDIir  r.  AtLAH  BTTKBH 

[15  W.  B.,  Cr.,  51 


.  2. .    CJrimliial    misappropria- 

'tion  —Misappropriation  of  partnership  property 
—Penal  Code,  s,  405. — A  partner  who  dishonestly 
misappropriates  or  converts  to  his  own  use  any  of  the 
partnership  property  with  which  he  is  entrusted,  or 
which  he  has  dominion  over,  is  guilty  of  an  offence 
under  s.  405  of  the  Penal  Code.  Qubbk  t>.  Okhoy 
CooMAB  Shaw.  Iv  thb  icattbb  of  thb  pbtition 
OP  Naobndba  Lal  Chattbbjbb 

[18  B.  Ii.  B.,  P.  B.,  307 :  21  W.  B.,  Cr..  58 

8. Criminal   breach  of   trust 


— Bemoval  of  partnership  property — Penal  Code, 
s,  454.— Also  a  partner  who  fi-audule  itly  removes 
partnership  property  is  guilty  of  an  offence  under 
•s.  424,  Penal  Code.  Qcbbk  v,  Goini  Bbnodb  Ditpt 
[18  B.  Ij.  B.,  808  note :  21 W.  B.,  Cr.,  10 

PABTr-WAIiL. 

See  Co-SHABBBS— Enjoymbite  OB    Joint 
Pbopbbty  — Ebbotion  of  'Bttildikos. 

[I.  Ii.  B.,  19  Mad.,  88 

See   ExECTiTiow   of    Dbcbbb— Modb    of 
ExBcuTioir— Pabtition. 

[L  Ii  B.,  16  All-,  184 


^Liability  of  adjoining  owner  for 

oosts  of— 

See  BuuiDiHas    bbbotbd    by   adjoinino 
OwNBRS  L  L.  B.,  9  Bom.,  188 

VOIi,  IV 


FA8Se]!9'GEB. 

by  raiL 


See  Railways  Act,  1871,  8.  2. 

[I.  Ii.  B.,  1  Bom.,  26 

See  Railways  Acjt,  1879,  ss.  17, 81. 

p[.  Ii.  B.,  12  Calo.,  182 


infected  with  disease. 


See  COKTBACT  AoT,  s.  56. 

[I.  Ii.  B.,  14  Bom.,  147 

PASTUBAGE,  BIGHT  OF  - 

See  English  Law. 

'    [L  Ii.  B.,  14  Bom.,  218 

See  JiTBiSDiOTiON  OF  Civil  Coubt — Rent 
AKD  Rbtbnub  Suits— Bombay. 

[I.  Ii.  B.,  21  Bom.,  884 

See  LnciTATioK  Aor,  1877,  s.  26. 

[I.  Ii.  B.,  14  Bom.,  218 

See  Wastb  Laitds. 

[L  Ii.  B.,  19  AU.,  172 


Grazing-<^om.  Act  I  of  1865,  t .  82— 

•*  Village  ca«Zg."— Plaintiff  erected  a  hat  on  pnblic 
^nnd  in  a  village  in  the  district  of  Thana,  and 
lived  there  annually  for  a  few  months  while  his 
cattle  grazed  on  the  pnblic  grazing  ground  in  that 
village.  He  was  not  the  owner  or  lessee  of  any  land 
in  the  village.  On  being  prevented  by  the  Collector 
of  Thana  from  thus  grazing  his  cattle,  plaintiff 
brought  a  suit  against  that  officer  for  a  declaration 
of  his  right  to  graze  his  cattle  within  the  limits,  not 
only  of  that  village,  but  of  any  other  village  in  the 
district  of  Thana.  ffeld  that  plaintiff  was  not  en- 
titled to  any  such  right.  The  phrase  "  village  cattle  " 
in  8.  82  of  Bombay  Act  I  of  1865  does  not  include 
the  cattle  of  any  roving  grazier  who  may  chtt>se  to 
squat  for  a  few  montbs  on  the  public  ground  of  a 
village.  That  Act  does  not  vest  the  right  of  sanction- 
ing such  a  diversion  of  the  village  grazing  ground 
in  the  villagers  themselves,  but  in  the  Revenue  Com- 
missioner, whose  consent  must  be  obtained.  Col* 
LBOTOB  OP  Thana  v.  Bal  Patbl 

\      [I.  Ii.  B.,  2  Bom.,  110 


PATENT. 


Infringement  of— 


See  iHJUNcnoK— Spboial  Casbs— Tbadb- 
HABK  .         .    L  Ij.  B.,  17  Bom.,  584 

See  LI3CITATI0N  Act,  1877,  abt.  40 
(1871,  ABT.  11)    .  I.  L.  B.,  8  Calc,  17 

-~   Suit  for  account  of  profits  of — 


See  Limitation  Aot,  1877,  abt.  40  (1871, 
ABT.  11)  .  I.  Ii.  B.,  8  Calc,  17 

1.  liicensee.    Application    by, 

under  s.  24  of  Patent  Aot— ^c^  Zy  of  1869, 
f.  24 — Petitioner  under  Patent  Act  and  licensee 
having  no  separate  interest.— A.  licensee  under  a 
patent  cannot,  as  between  himself  and  the  patentee, 
challenge  the  soundness  of  the  patent  during  the  con* 
tinuance  of  his  license.    Case  in  which  the  petit  ion  e 

10  D  2 
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PATISNT^eontinued. 

on  the  record  in  a  proceeding  under  s.  24  of  Act  XV  of 
1859  was  found  to  have  had  no  real  interest  in  the 
matter  apart  from  th!\t  of  the  licensee  ;  and  in  which 
the  petition,  having  been  taken  to  be  in  reality  that 
of  the  licensee,  was  dismissed  accordingly.  In  the 
MATTBB  OP  AoT  XV  OP  1859.  In  thb  mattbb  op 
MoBBS  .     I.  Ij.  B.,  15  Calc,  244 

2. Suit    for    infringement    of 

patent— Act  XV  of  1859,  g.  25—Substaniial  difTer- 
ence  in  machinery — Injunction —  Damaget  and  ac- 
count  of  profltt,— The  fact  that  a  machine  has  been 
several  times  improved  since  the  original  patent  was 
obtained  is  no  argument  against  its  being  a  useful 
invention  within  s.  25,  Act  XV  of  1859.    Cannington 
V.  Nuttal,  L,  E.,  6  H.  L„  2vd,  followed  as  to  the 
test  of  "novelty''  in  an  invention.      In  deciding 
whether  a  machine,  patented  as  an  entire  invention, 
is  an  imitation  and  piracy  of  another  machine  pre- 
viously patented  as  an  entire  invention,  the  question 
is, — Is  the  later  patented  machine  substantially  the 
same  as  the  earlier  one  ?    The  fact  of  considerable 
differences- existing  in  the  several  parts  of  the  two 
machines  will  not  prevent  the  latter  machine  from 
heing,  as  a  whole,  a  copy  of  the  earlier  one ;  even  where 
an  exclusive  privilege  might  have  been  acquired  had 
the  alterations  in  the  later  machine  been  claimed  as 
improvements  on  the  earlier  one.     Clark  v.  Adie,  2 
App,  Ca$.,  815i  followed.    Where  a  patent  has  been 
obtained  for  a  machine  which  the  patentee  subse* 
^     quently  somewhat  improves,  a  subsequent  specifica- 
tion claiming  the  improved  machine  as  a  novel  com' 
bination  is  bad,  though  the  improvement  might  be 
claimed  and  protected  as  such.    W  here  a  new  arrange- 
ment of  the  parts  of  a  machine  is  claimed  as  an  im- 
provement, the  arrangement  must  be  clearly  described 
in  the  specification.    The  mere  substitution  of  one  me- 
chanical equivalent  for  another  already  in  use  will  not 
protect  it.     Where  a  case  of  infringement  of  a  patent 
has  been  made  out,  an  injunction  will  follow  as  a 
matter  of  course.    A  plaintiff  cannot  pray  for  an 
account  of  prcfits  and  for  damages.     He  must  elect  be- 
tween the  two  remedies.     If  the  plaintiff  elects  to  take 
an  account  of  the  profits,  such  accounts  will  only  be 
carried  back  to  the  period  of  one  year  before  the  filing 
of  the  plaint,  in  accordance  »:ith  Act  IX  of  187lt 
art.  11.   KiNMOND  t?.  Jackson.    Kinmond  ©.  Lawsie 

[1  C.  li.  IL,  66 


a  ' • ^(*i  ^V  of  1S59, 

s,  23 — Meature  of  dfim'iget — Evidence  of  parti* 
culara.—Held  by  the  Court,  in  a  suit  under  Act  XV  of 
1859  for  the  infringement  of  a  patent,  where  the  plain- 
tiff had  been  in  the  habit  of  licensing  the  use  of  his  in- 
vention, that  the  loss  of  the  amount  paid  for  such 
license  was  the  measure  of  damages.  Per  Spankib,  «7* 
— The  meaning  of  the  words  "  publicly  or  actually 
used ''  in  s.  28  of  Act  XV  of  1859  discussed.  Held  per 
SpankIB,  t7. — ^That  where  the  defendant  did  not  allege 
in  his  written  statement  that  the  invention  was  publicly 
used  at  certain  places  prior  to  the  date  of  the  petition 
for  leave  to  file  the  specification,  but  was  allowed  to 
give  evidence  that  the  invention  was  so  used  at  such 
places,  the  plaintiff  was  not  bound  before  trial  to 
have  called  upon  the  defendant  to  supply  the  parti- 


VAl^^TSVC^eoncluded. 

culars  as  to  such  places,  and  such  evidence  was  not 
admissible.    Shbekt.  Johnson 

[I.  li.  B.,  2  AIL,  d6a 


4. 


Particular 9  of  in- 


fringemente,  Sufficiency  of^Practice — Act  XV  of 
1859,  *.  84  -Stat.  15  S^  16  Vict.,  c.  95  (Patent  Law 
Amendment  Act,  1852J,  s,  4U — In  a  suit  for  the  in- 
fringement of  certain  inventions  the  plaintiff  did  not, 
as  required  by  s.  34  of  Act  XV  of  1859,  deliver  with 
his  plaint  paHiculars  of  the  breaches  complained  of 
in  the  suit.  In  his  plaint,  after  describing  his  inveu" 
tions,  he  alleged  generally  that  the  defendant  had 
made  and  used  them  at  a  certain  place  without  his. 
license.  Held  that,  as  required  by  s.  84  of  Act 
XV  of  1859»  the  plaintiff  should  have  delivered  with 
his  plaint  particulars  of  the  breaches  complained  of ; 
that  the  general  allegation  as  to  infringement  oon> 
tained  in  the  plaint  did  not  amount  to  such  parti- 
culars; and  that  under  these  circumstances  the 
plaintiff  came  into  Court  with  a  case  which  could  not 
be  tried.    Pethan  p.  Bull    .  1.  Ii.  B.,  6  AIL,  371 

In  the  same  case,  on  appeal  to  the  Privy  Council,— • 
Held  the  sole  chjcct  of  Act  XV  of  1859,  e>.  84,  cor- 
responding with  s.  41  of  the  English  Patent  Law 
Amendment  Act,  1852,  is  to^  give  the  defendant  fair 
notice  of  the  case  which  he  has  to  meet,  and  it  is 
quite  immaterial  whether  the  requisite  information  be 
given  in  the  plaint  itself  or  in  a  separate  paper. 
*  Talhoi  V.'  La  Moche,  15  C.  £„  310,  and  Keedham 
V,  Oxley,  1  H.Sc  ^'*  ^^^»  approved.  Particulars  of 
breaches  must  be  distinguished  from  particulars  of 
objections  for  want  of  novelty.  In  the  latter  case  the 
particular  instances  may  not  be  within  the  knowledge 
of  the  patentee  and  must  he  specified :  in  the  former 
the  defendant  must  know  whether  and  in  what 
respect  he  has  been  guilty  of  infringement.  Where 
three  patents  of  the  plaintiff  all  related  to  one  article, 
— a  kiln  for  burning  bricks,— and  the  second  and 
third  in  date  were  for  improvements  upon  the  inven- 
tion specified  in  the  first,  and  the  plaintiff  alleged  a 
particular  kiln  constructed  and  used  by  the  defendant, 
and  in  his  plaint  not  only  referred  to  his  patents,  but 
indicated  in  the  case  of  each  of  them  the  infringe- 
ments of  which  he  complained,— Jg/-^,  reversing  the 
decision  of  the  High  Court,  that  this  was  a  sufiicieut 
compliance  with  the  Act.    Lbdoabd  v.  Bull 

[H  B.,  18  I.  A.,  1S4 
I.  Ii.  B.,  9  AU.,  19L 

PATBWTT  ACT,  1859. 

I  See  Limitation  Act,  1877,  aet.  40  (1871. 
ABT.  11)  L  I».  B.,  8  Calc,  17 


PATH.. 


See  Illegal  Gratification. 

[I.  If  B.,  21  Bom.,  517 

See  SUBOBDINATB  JUDGB,  JUBISPIOTION  OF. 

[L  Ij.  B.,  21  B<^in.,  778 
—  Duties  of— 

See  BouBAY  Villagb  Police  Act. 

C^  Ii.  B.,  19  Bom.,  612 
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TATUj—eoneludecU 


ofi9.oiate  as— 


Suit  for  declaration  of  right  to 


See  Pbhsions  Act,  1871. 

[I.  Ij.  R,  1  Bom..  681 


PATNI;TBKTJRB. 


See  Ca3BS  ttndeb  Salb  fob  Abbe  abb  op 
Bbnt. 

Hereditary    interest— Co  n  • 


etruetion. — The  words  "  patni  tenure  "  primd  facie 
•convey  an  hereditary  and  transferable  interest  in 
land.    TABnra  Chaban  Ganguli  «.  Watson 

[8  B.  li.  R.,  A.  C.  487 :  12  W.  XL,  418 

2. IMvision  or  trans  fer  of 

patni  talukh. — A  patni  talnkh  cannot  be  divided 
except  by  an  act  of  the  zamindar,  or  by  an  act  re- 
cognized by  him.  A  patnidar  may  generally  transfer 
his  tenure  without  the  consent  of  his  zamindar,  bat  he 
^can  only  do  so  in  solido,  and  the  transfer  of  a  portion 
in  no  way  affects  the  existence  of  the  patni  in  its 
entirety  or  the  rights  of  the  zamindar.  Jitdoo  Nath 
Shahaita  v.  Jadub  CHirBK  Thaeoob 

[11 W.  B.,  284 


8. 


Transfer  of  patni  right  over 


a  specific  area,  whether  v^eAid— Sesfulation 
VIII  of  1819,  8t.  8  and  6— Transfer  of  Property 
Act  (IV  ofl882J,  9,  6.— Patni  right  over  a  specific 
area  lying  withm  a  patni  talukh  is  transferable. 
Sub-s.  1  of  s.  72  of  the  Bengal  Tenancy  Act  does  not 
require  that  the  notice  therein  contemplated  should 
be  given  in  any  particular  manner.  Madhub  Bam 
V.  Dotal  Chaio)  Ghose    I.  Ii,  B.,  25  Calc,  445 

Suit   by  gprantor   of  patni 


pottah  as  ijaradar  of  share  in  samlndari 
Suit  to  eet  aside  palni,— One  of  several  grantors  of 
a  patni  pottah  cannot  get  rid  of  the  patni  as  to  a 
share  in  the  patni  by  a  suit^  as  ijaradar  of  that  share, 
for  rent  against  the  raiyats.  The  patni  must  be  up- 
held until  set  aside  by  a  regular  suit  Baj  Cbuit- 
DEB  Boy  Ch()w]>;ecbt  o.  Unkoda  Pbbshad  Moo- 

KBBJEE  .  17W.  B.,  221 


5. 


Separate   payments   of' rent 


and  separate  registration  by  patnidar — 
Cancellation  of  lease, — The  fact  of  a  patnidar  hav- 
ing made  separate  payments  of  rent,  of  having  regis- 
tered his  name  with  each  of  the  sharers,  and  of 
being  prepared  to  enter  into  a  fresh  engagement  with 
one  of  them,  does  not  amount  to  a  cancellation  of 
the  original  lease  and  substitution  of  a  new  lease. 
Sham  Chakd  Mitvbb  «.  JuaauT  CnrNDBB  Sibcab 

[22  W.  B.,  50 

Hohadbb  MuvDrii  v,  Cowell    15  W.  B.^  445 


6. 


Suit  by  Bamindar  to  set  aside 


patni  lease — Effect  as  between  patnidar  and 
vnder'tenants  of  setting  it  aside  with  mesne  profits. 
— Where  a  landlord  (patnidar)  and  his  tenant  wore 
defendants  in  a  suit  by  the  zamindar  for  setting 
aside  the  patni,  and  both  were  by  the  decree  made 
liable  for  the  mesne  profits  which  the  tenant  even- 
tually paid  out  of  his  own  pocket,  -Held  that  the 
effect  was  to   cancel  all  relation  of  landlord  and 


FATia  TENTJB^l— concluded. 

tenant  between  them,  and  to  give  the  tenant  a  right 
to  receive  back  what  he  bad  paid.  Babhal  Monbb 
DossEE  V.  Bbojbitdbo  Gofal  Boy  28  W.  B.,  808 

7. Beftisal  of  patnidar  to  give 

security — Inability  to  collect  rents  owing  to 
uamindar  in  consequence  withholding  amaldastak, 
— If,  by  reason  of  the  patnidar  not  giving  security, 
the  zamifidar  withholds  his  amaldastak,  and  also 
abstains  from  availing  himself  of  the  power  which 
the  law  gives  ^him  of  collecting  the  rents  himself,  it 
would  be  inequitable  to  allow  him  to  recover  from 
the  patnidar  the  rent  which  the  withholding  of  the 
amaldastak  has  prevented  his  collecting.     Bidhoo- 

UOOEHI  DBBI  9.  NiLKONEY  SlNO  DBO 

[1  C.  Ii.  B.,  464 

PATNIDAB,  BiaHT  OF— 

^00  AsATEMEirr  OP  Bekt. 

[B.  Ii.  B.,  Sup.  VoL,  70 
.    ^  1 W.  B„  298 

2  W.  B.,  Act  X,  80,  47 

See  Lakd  Bbq-isteation  Atir,  s.  38.. 

[I.  Ii.  B.»  24  Calc,  404 

See  Paetition— -BiaHT  to  Pabtition, 

[I.  Ii.  B.,  24  Calc,  675 

PATWABL 

See  Etidekob  Act,  b  74. 

[I.  Ii.  B.,  18  Calc,  584 


PAUPEB-SUIT. 

1.  Surra     . 

2.  Appeals 


Ck>l. 
6642 
6654 


See  Appeal  to  Pbht  CounrciL— Peactiob 

AND  PboOEDTTBE — LEAYE  TO  APPEAL. 

[7  W.  B.,  p.  0.,  29 :  4  Moore's  I.  A.,  U4 

8  W.  B.,  4 

See      CoMPBOHiaB  — CONSTBTTCTION,      £h- 

poBcnra,    Epfect   op,    and    setting 
ASIDE  Deeds  of  Compbouisb. 
[7  W.  B.,  P.  C,  29 : 4  Moore's  I.  A.,  U4 

See  LDfiTATiOH  Act,  18^7,  s.  4(1871,  s.  4). 

See  Limitation  Act,  1877,  abt.  171. 

[L  Ij.  B.,  7  Bom.,  878 

See   Beyiew — Obdebs  Subject   to  Be- 
TiEW  .    6  B.  Ij.  B.,  Ap.,  28 

[5  B.  Ij.  B.,  818  note 
L  Ii.  B..  4  Boin.»  414 


1.  SUITS. 


1. 


Continuation  in  forma  pau- 


peris of  suit  commenced  in  ordinary  form 
—  Cieil  Procedure  Code,  1869,  ss.  J8S7-3iO.— The 
power  of  the  Court  to  allow  a  suit  to  be  Instituted  in 
formd  pauperis  includes  the  power  to  allow  a  suit  to 
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TAUnSR-BUTT— continued. 

1.  SUlTS'-eontinued. 

be  continaed  as  a  pauper  suit  after  it  has  been  com- 
menced in  the  ordinary  form.  Nibuctl  Chandba 
MooKBBJBB  V.  DOyal  Nath  Bhtjttachabjeb 

[L  Ii.  B.,  a  Oalo^  180 

Bbtji  Patil  9.  Sakhaeau. 

[I.  li.  B.,  8  Bom.,  616 

2.  •   Civil    I^rooedure 

Code  (Act  XIV  of  1882J,  $$.  401-415,— A  Court 
baa  power  under  Ch.  XXVI  of  the  Code  of  Civil  Pro- 
cedure to  allow  a  suit  instituted  in  the  ordinary 
form  to  be  continued  in  Jormd  pauperis,  Thomp- 
son o.  Caloutita  Tbamway  Company 

[I.  Ij.  B..  20  Calc,  819 

8. 


TAUTTSB-SUVi^—eoniinued. 


\ 


Pauper  defendant — Civil  JPro- 

eedure  Code,  1877,  Ch.  XXVI,  ss.  401-415,-- 
Although  Ch.  XXVI  of  the  CivU  Procedure  Code 
only  provides  for  suits  to  be  brought  by  a  pauper,  the 
Court  has  power  to  allow  a  defendant  to  defend  tii 
formd  pauperis,  DooBO-A  Chobk  Doss  r.  Nitto- 
XAiiLY  DossxB  .    I.  Ik  B.,  6  Calo.,  819 

[6  C.  Ii.  R,  120 


4. 


Suit  by  next  friend— ^^x^ 


friend  a  pauper — Infant, — A  suit  can  be  brought 
in  formd  pauperis  by  a  next  friend  who  is  also  a 
pauper.  GoiiAUpmoztsb  Dossbb  v,  Pbosonomoyb 
DossBE         ....      11  B.  Ij.  B.,  878 


6. 


Minor — Next 


friend  a  pauper,— T!he  rule  of  English  practice 
which  prevents  a  minor  from  instituting  a  suit  tf» 
formd  pauperis  through  his  next  friend,  unless  he 
gives  proof  not  only  that  he  is  himself  a  pauper,  but 
that  the  next  friend  is  a  pauper,  and  that  he  cannot 
Iget  any  substantial  person  to  acb  as  his  next  friend, 
is  not  to  be  f6und  in,  or  deduced  from,  the  provi- 
sions of  the  Civil  Procedure  Code.     Vbkkatanaba- 

■ATYA  V,  ACHBMMA        .  .      I.  Ij.  B.,  8  Mad.,  8 

e. Bepresentative  of  pauper— 

Bight  to  earrtf  on  suit,—  There  is  no  necessity  for  an 
inquiry  whether  an  alleged  representative  of  an 
admitted  pauper  is  a  pauper  or  not.  The  Court,  if 
satisfied  that  he  is  the  legal  representative,  ought  to 
admit  him  to  carry  on  the  suit.  Bhagbut  Doss 
V,  BuLOBAM  Doss  8  W.  B.,  Mis.,  SIO 

7.  —  -  Pauper  administrator — Civil 

Procedure  Code,  1882,  s,  401, — The  administrator  of 

the  estate  of  a  deceased  person  may  apply  to  sue  in 

formd  pauperis  under  the  provisions  of  Ch.'  XXVI  of 

the  Code  of  CivU  Procedure,  1882.    Ix  bb  Bill 

[I.  Ij.  B.,  7  Mad.,  880 

8. Presentation  of'petition  to 

sue  in  forma  pauperis— C»vt7  Procedure  Code, 
1869,  s.  801,  and  s,  17,— Held  that  s.  801  of  Act 
VIII  of  1859,  requiring  the  petition  for  permission 
to  sue  in  formd  pauperis  to  be  presented  by  the  peti- 
tioner in  person,  is  imperative,  and  must  be  held  to 
control  the  provisions  of  s.  17  of  the  same  Act.    Ex 

PABTS  DeTOIB  GoBU  SuMBHAGIB 

[4  Bom.,  A.  C,  91 


1.  SJJlTS-^ontinued. 

be  a  '*  duly  authorized  agent "  within  the  meaning^ 
of  s.  301  of  the  Code  of  Civil  Procedure.    Eishobbx 

HOHITK  BOSB  V.  QOUB  MOBBB  DOSSEB 

{16W.B^198 

10. —  Frpsentation  of  plaint— £imt- 

tation — Suit  when  to  he  considered  as  oommenced,^ 
— In  calculating  the  period  of  limitation  in  a  case 
where  it  is  sought  to  extend  the  time  by  reason  of  a 
pauper  suit  having  been  commenced,  the  suit  is  com* 
menced  for  this  parpose  when  the  plaint  is  presented 
to  the  Court,  and  not  merely  at  the  date  of  its  allow* 
ance.    Sbbtabam  Gowbb  r.  Goluoknath  Dutt 

[Marsh.,  174 

QOLUOKNATH  DUTT  V,  SbBTABAM  QoWBB 

[W.  B.,  F.  B..  58: 1  Ind.  Jur.,  O.  a,  66 

1  Hay,  878 

VivAYAK  E.  Dhaylb  V,  Bhau  B.  Samtat 

[4  Bom.,  A.  C  88* 


U. 


Civil  Procedure 


Code,  1859,  s,  308 — Limitation.— Where  an  appli- 
cation for  permission  to  sue  tf»  formd  pauperis  ia- 
numbered  and  registered,  and  deemed  to  be  the 
plaint  in  the  suit,  not  in  consequence  of  proof  of  the 
plaintiff's  pauperism,  but  in  consequence  of  his  aban- 
doning  his  claim  to  sue  as  a  pan  per  and  paying  for  the 
stamps  required  for  the  institution  of  title  suit,  the 
date  of  such  .payment,  and  not  the  date  of  the  appli- 
cation, must  be  taken,  in  computing  the  period  of 
limitation,  to  be  the  date  of  the  presentation  of  the 
plaint  and  the  institution  of  the  suit.  Skinnbb  v. 
Obdb       ....    I.  Ij.  B.,  1  AIL,  280* 


12. 


Enquiry  info  paU' 


9. 


Authoriaed  agent — Vakils- 


Civil  Procedure  Code,  1859,  s,  801, —A  vakil  may 


perism — Civil  Procedure  Code,  1859,  s,  310 — Limi- 
tation Act,  1859,  s,  14 — Deduction  of  time — 
Presentation  of  plaint  in  trrong  Court — Institution 
of  «flit/.— The  plaintiff  applied  by  petition,  on  20th 
February  187S,  to  the  Subordinate  Judge  of  Meerut 
for  leave  to  sue  in  formd  pauperis.  The  petition 
contained  h  8ta[tement  of  the  claim  and  such  parti- 
culars as  are  required  in  a  plaint,  an(f  a  prayer  thait, 
as  part  of  the  iujmoveable  property  claimed  was  situ- 
ated in  the  Pun  jab,  the  Subordinate  Judge  would  seek 
the  necessary  sanction  to  give  him  jurisdiction.  The 
Subordinate  Judge,  considering  that  the  suit  should 
be  instituted  in  the  Delhi  district,  rejected  the  appli- 
cation. On  Srd  March  the  plaintiff  presented  the 
petition  to  the  Deputy  Commissioner  of  Delhi,  and 
was  admitted  by  that  officer  to  sue  as  a  pauper.  The 
Deputy  Commissioner  having  applied  for  sanction  ta 
try  the  suit,  the  High  Court,  North- Western  Pro- 
vinces, and  the  Chief  Court  of  the  Punjab  cdhsidered 
it  advisable  that  the  suit  should  be  tried  at  Meerut ; 
and  on  10th  June  1873  the  Deputy  Commissioner 
returned  the  petition  for  presentation  in  the  proper 
Court  in  the  Korth-Westem  Provinces.  •  On  19th 
July  the  plaintiff  presented  it  to  the  Subordinate 
Judge  of  Meerut,  who  received  and  registered  it  aa 
a  plaint.  On  10th  November  the  defendants  filed 
written  statements,  wherein  they  ui*ged  that  the 
plaintiff  ought  not  to  b^  allowed  to  sue  tii  formd 
pauperis  until  he  had  proved  his  pauperism  in  the- 
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1.  SUITS— continued. 

* 

Subordinate  Judge's  Court.  Upon  tbiB  the  Sub- 
ordinate Judge  tbrew  out  the  Buit,  holding  thnt 
he  had  no  juriediction  to  admit  it.  Meld  that  the 
Subordinate  Judge,  if  he  regarded  as  ineffectual  the 
order  of  the  Deputy  Commissioner  admitting  pUintiff 
to  sue  as  a  pauper,  should  himself  have  entered  into 
an  inquiry  into  the  plaintiff's  pauperism,  and  not 
have  thrown  out  the  suit.  Meld  also  that  the  pro- 
▼isioDs  of  s.  840  of  Act  VIII  of  1869  were  not 
applicable  to  the  order  of  the  Subordinate  Judge 
refusing  to  allow  the  plaintiff  to  sue  as  a  pauper,  as 
he  pronounced  no  opinion  on  the  point,  ffeld  also, 
with  reference  to  the  question  of  limitation,  that  the 
time  during  which  the  suit  was  pending  in  the  Delhi 
Court  should  be  deducted  in  computing  thft  period 
of  limitation.  Semble — That  the  order  admitting  the 
plaintiff  to  sue  as  a  pauper,  which  was  made  by  the 
Delhi  Court,  became  ineffectual  when  the  plaint  was 
returned  by  that  Court ;  and  that  it  became  the  duty 
of  the  Meerut  Conrt,  when  the  petition  was  again 
presented  to  it,  to  pass  orders  de  novo  on  the  sdbject. 
Sxarsjiit' alia*  MiBZA  v.  Obdb     .    6  N.  W.^  225 

18. Inquiry  Into  pauperism— 

Civil  Procedure  Cods,  1869,  at.  806,  305.— Inquiry 
under  ss.  305  and  306  of  the  Civil  Procedure  Code 
should  be  made  by  the  Judge  himself,  and  not  by  the 
sherista  of  the  Court.  In  thb  mattbb  ov  Eknath 
BIN  Hadoba        ....    1  Bom.,  102 


14. 


Civil   Procedure 


Code,  1869 f  e,  306. — When  a  pauper  petition  comes 
on  for  hearing  under  s.  806  of  the  Code  of  Civil 
Procedure,  the  Judge  has  no  power  to  inquire  into 
any  other  circumstances  than  the  pauperism  of 
the  petitioner.  Dipsanqji  Jitsasoji  v.  Pattbb- 
sAjroji  Jastatsahoji  .        .    6  Bom.,  A.  C,  69 


16. 


Civil  Procedure 


Code,  1869,  ee.  306,  306— Procedure,— ^  here  a  day 
was  fixed,  under  Act  YIII  of  1869,  s.  305,  for  receiving 
evidence  of  the  pauperism  of  the  plaintiffi  the  Court 
refused,  under  s.  806,  to  entertain  any  objection  of 
the  defendant  other  than  on  the  single  question  of 
the  pauperism  of  the  plaintiff.  Shifonbssa  Bibeb 
v,  Eamineb  Bibbb  2  Ind.  Jdr.,  TS,  B.,  121 

16. ' 


■ Civil  Procedure 

Code^  1859,  »e.  804,  806— Procedure,— Where  a  peti- 
tion in  a  suit  informd  pauperie  had  been  admitted, 
the  usual  order  made  under  s.  305,  Act  VIII  of  1B59, 
and  the  case  came  on  for  hearing  under  s.  806,  it  was 
proposed  for  the  defendant  to  show  by  examination 
of  the  plaintiff  that,  on  the  facts  stated  in  the 
petition,  she  had  no  cause  of  action,  and  it  was 
objected  that  no  question  except  the  pauperism  of 
the  plaintiff  co^ld  be  gone  into  under  s.  806.  The 
Court  allowed  the  plaintiff  to  be  examined  to  show 
l^t  on  her  own  evidence  she  had  no  cause  of  action, 
but  refused  to  allow  other  witnesses  to  be  called 
upon.  From  the  plaintiff's  evidence  the  defendant 
ffoled  to  show  that  tbere  was  no  cause  of  action. 
Tabamohbt  Dabbb  V,  HuBBo  MoHUV  Chattebjbb 

[11  B.  Ij.  IL,  Ap.,  28 
But  eee  In  Gunga  Dass  Adrikabbb 

[U  B.  Ij.  B.,  Ap.,  23  note  :  14  W.  R,  281 


VAWER-SUTT— continued. 

1.  SUlTS-^ontinued. 

where  it  was  held  that  where,  on  the  day  fixed  for 
hearing  evidence  on  the  question  of  pauperism,  the 
defendant  brings  to  the  notice  of  the  Court  any  ground 
on  which  it  would  have  been  bound  to  refuse  to  admit 
the  petition,  it  is  in  the  discretion  of  the  Court  to 
admit  or  refuse  to  receive  evidence  of  such  ground. 

The  Judge  was  held  not  to  have  been  justified  in 
finding  on  evidence  other  than  that  of  the  petitioner 
that  the  daim  was  barred  by  limitation.  Pabeabh 
OjHA  r.  DlTBBITTH  OjHA     .  25  W.  R.,  74 


17. 


Civil  Procedure 


Code,  f.  401,  Explanaiiont  and  e,  407. — On  an 
application  to  sue  informd  pauperie  the  Court  is 
required  to  deal  with  the  question  of  the  applicant's 
pauperism  with  reference  to  the  definition  of  that 
word  as  given  in  the  explanation  to  s.  401  of  the 
Code  of  Civil  Procedure,  and  in  deciding.it  to  ascer- 
tain the  exact  property,  its  nuurket  value,  and  the 
title  thereto^  and  then  to  deal  with  the  case  under 
s.  407  of  the  Code,  irrespective  of  any  surmises  as  to 
the  reason  why  the  applicant  has  valued  his  daim  at 
a  high  figure.  Muhammad  Bttsaiv  v.  Ajuphia 
Pbasad       ,  X  Ii.  R.»  10  A11.9  467 


18. 


Application  for 


leave  to  tve  as  a  pauper — Property  admitted  hy 
the  retpondent  to  le  the  property  of  petitionere  not 
the  **tuhject-mattfr  of  the  euit**  although  claimed 
in  the  petition — Civil  Procedure  Code  (Act  XIV 
of  1S8BJ,  St.  401,  408,  409,  410.— The  petitioners 
prayed  to  be  allowed  as  paupers  to  sne  the  respon- 
dent for  certain  property  specified  in  the  schedule 
annexed  to  their  petition.  At  the  hearing  of  the 
petition  under  ss.  408  aod  409  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882)  the  respondent  appeared  and 
deposited  in  Conrt  some  of  the  articles  claimed  by  the 
petitioners  to  which  he  admitted  they  were  entitled. 
The  value  of  the  articles  deposited  was  ft  100.  The 
petitioners  acknowledged  that  the  articles  were  their 
property,  but  declined  to  take  possession  of  them. 
Seld  that  the  petitioners  were  not  paupers  as  defined 
by  8.  401  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882),  being  possessed  of  property  worth  H  ICO  other 
than  the  subject-matter  of  the  suit,  and  that  they 
could  not  therefore  be  allowed  to  sue  as  paupers. 
The  inquiry  into  pauperism  under  ss.  408  and  409 
takes  place  before  any  suit  is  in  existence ;  for,  until 
an  application  to  sue  as  a  pauper  is  granted,  there  is 
no  plaint,  and  consequently  no  suit  (see  s.  410). 
Any  property  therefore  found  at  such  inquiry  not  to 
be  really  in  dispute  cannot  be  regarded  as  part  of  the 
"subject-matter  of  the  suit,"  although  it  may  be 
entered  in  the  particulars  of  the  application  for  leave 
to  sue  as  a  pauper.  The  ground  for  excluding  the 
*'  subject-matter  of  the  suit "  under  s.  401  is  because 
such  property  is  presumably  out  of  the  petitioner's 
reach,  and  cannot  be  made  use  of  by  him  to  carry  on 
his  litigation.  In  the  present  case  the  articles 
deposit^  in  Court  wero  freely  at  the  disposal  of  the 
petitioners,  and  could  not  therefore  be  excluded 
from  consideration.  Dwabkahatb  Nabatav  v. 
Madhatbat  Vishtaitath  I.  Ij.  B.9  10  Bom.,  201 
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F AUFSIB  SWr— continued. 


1.  SUITS— continued. 


19. 


Qround  for  rejecting  -petU 


Uon— Civil  Procedure  Code,  1882,$,  407—Rejec' 
iion  of  application  to  sue  as  a  pauper.^The  terms 
of  B.  407  (0)  of  the  Code  mast  not  be  read  as  limit- 
ing   the  Court's  discretion  to  merely    ascertaining 
whethe  -  the  "  right  to  sue  "  arose  within  its  jarisdic- 
tion,  but  have  a  more  extended  meaning,  namely, 
that  an  applicant  must  make  out  that  he  has  a  good 
•ubsisting  cause  of  action,  capable  of  enforcement 
in  Court,  and  calling  for  an  answer,  and  not  barred 
by  the  law  of  limitation  or  any  other  law.      Also  per 
MahkoOd,  J, — The   provisions  of  s.  407  must  be 
interpreted  strictly,  inasmuch  as  they    operate  in 
derogation  of  the  right  possessed  by  every  litigant  to 
seek  the  aid  of  the  Courts  of  Justice  ;  and  an  exer- 
cise of  jurisdiction  under  that   section,  when  such 
exercise  of  jurisdiction  is  open  to  the   objection  of 
illegality  or  material  irregularity,  would  form  a  proper 
subject  of  revision  by  the  High  Court.    JSCar  Prasad 
y,  Jafar  Alt,  J,  L,  2?.,  7  All,,  345,  and  Ammal  v. 
Naifudu,  J.    i.  R„    4    Mad,,    823,    referred  to. 
Chattasfal  SiiraH  v.  Raja  Rah 

p.  ii.  B.,  7  AIL,  eei 

SK). Ciiil  Procedure 

Codfi,  1877,  98,  403,  407— Procedure,— The  Code  of 
Civil  Procedure  does  not  authorize  therejectioh  of  an 
application  for  leave  to  sue  informd  pauperis  for 
want  of  merits  when  the  applicant  is  found  to  be 
A  pauper  and  hu  allegations  disclose  a  right  to  sue. 
When  an  application  for  leave  to  sue  t'li  formd  paw 
peris  is  made,  the  Court  should  not  go  into  evidence 
as  to  the  merits  of  the  claim.    RANGhAHAYAKA  Ak- 

MAL  V,  YEKXATACRELLiPATI  NATITDU 

[L  Ii.  B..  4  MacL,  823 

21, Civil  Procedure 


CodeC^ct  XIV  of  18^2),  s,407,cl.  (d)— Vakil— 
A^eem^^^^^'^ct-matter, —Two  persons,  being 
about  to  iue  to  redeem  a  certain  jaghir  village  which 
they  had  mortgaged,  applied  for  permission  to  sue  as 
paupers.  It  appeared  that  they  entered  into  an 
agreement  with  a  rakil  to  pay  him,  as  remuneration 
for  his  services  as  vakil  in  the  case,  a  lump  sum  of 
tt  1,600  as  soon  as  the  case  was  decided.  In  default  of 
I>ayment,  the  vakil  was  authorized  to  recover  the 
money  out  of  the  revenues  of  the  said  village.  Held 
that  such  an  agreement  was  within  the  scope  of 
d.  (d)  of  s.  &7  of  the  Civil  Procedure  Code 
(XrV  of  1882)-,  and  their  application  to  sue  as  pau- 
pers was  rejected.  Mahohas  Ramchakdba  v, 
Lakbhhav  Mahadby  .       I.  Ij.  B,  9  Bom.»  871 


22. 


Obligation  toiry 


and  raise  funds  to  sue — Civil  Procedure  Code, 
1877,  s,  40i. — ^A  person  who  applies  for  permission 
to  sue  as  a  pauper  is  not  bound  to  try  and  raise  funds 
by  mortgaging  his  claims.  Notwithstanding  that  he 
might  do  so,  he  may  be  a  pauper  under  s.  401  of 
the  Civil  Procedure  Code.  Vbdanta  Dbsikaohabt- 
T7LI7  V,  PBfii!n)EyAiiCKA    .    I.  Ii.  B»  8  MacL,  249 


28. 


Civil  Procedure 


Code,  ss,  404,  406 — Application  for  permission  to 
sue  as  paupers,  presented  by  several  paupers  jointly, 
— ^The  mere  fact  that  several  persons  jointly  present 
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1,  SXflT^^oontinned, 

an  application  for  permission  to  sue  as  paupers  does 
not  authorize  the  Court  to  entertain  it  on  behalf  of 
applicants  who  do  not  appear  in  person.  BusaBSS 
t;.  SiDDBir        .        •        X  Ij.  B.»  10  Mad.,  193 


24. 


Petition  for 


leave  to  sue  as  a  pauper — Practice — Requisitesfor 
success  of  application — Civil  Procedure  Code  (Act 
XIV  of  1882J,  s,  407,— The  plaintiff  applied  for 
leave  to  sue  as  a  pauper.  She  stated  as  her  cause  of 
action  that  a  young  girl  had  been  left  in  her  charge 
and  had  been  mainWned  by  her  for  a  number  of 
years ;  that  in  January  1888  arrangements  had  been 
made  with  a  Bhatia  to  get  this  g^l  marrieti,  and  that 
she  ^tbe  plaintiff)  was  to  receive  ii  2,500  on  the 
marriage ;  that  the  defendant  had  also  agreed  to  pay 
her  (the  plaintiff)  H2,000  if  she  would  give  the  giri 
to  him  in  marriage ;  that  before  the  marriage  cere> 
mony  could  be  performed,  the  defendant  had  induced 
the  girl  to  quit  the  plaintiff's  house  for  immoral  puz^ 
poses.  She  claimed  R2,500  las  damages,  and  prayed 
leave  to  sue  as  a  pauper.  Held,  following  Chattarpal 
Singh  V.  Raja  Ram,  1.  L,  R„  7  AIL,  661,  that  the 
facts  being  clear  and  the  law  evident,  the  crise  might 
be  finally  disposed  of  on  the  plaintiff's  application  to 
sue  as  a  pauper.    Dulasx  «.  Vallabdas  Pbacmi 

[L  It.  B.,  18  Bom..  128 


25. 


Cff?i7  Procedure 


Code  (1882),  »,  407— Application  for  leave  to  sue  in 
formd  pauperis — Applicant  to  make  out  that  he  has 
a  good  subsisting  cause  of  action,— C\,  (c)  of  s.  407  of 
the  Code  of  Civil  Procedure  does  not  refer  solely  to  a 
question  of  jurisdiction,  but  the  applicant  must  make 
out  that  he  has  a  good  subsisting  primd  facie  cause 
of  action  capable  of  enforcement  in  Court  and  calling 
for  an  answer.  Chattarpal  Singh  v.  Rc^'a  Ram,  I,  L, 
R„  7  All,,  661 ;  Dulari  v.  Vallabdas  Pragji,  L  L. 
R„  13  Bom,,  126 ;  and  Vijendra  Tirfha  Swami  v. 
Sudhindra  lirtha  Swami,  I,  L,  R.,  19  Mad.,  197, 
referred  to.  Koka  Ranganayaka  Ammal  v.  Koka 
Venkatachellapati  Nayudu,  I,  L,  R„  4  Mad,,  328, 
dissented  from.  Venkubai  v.  Lakshman  Venkoba 
Khoft  I,  L,  R„  12  Bom,,  617,  distinguished.     Eam- 

BAKH  NATH  V,  SUNDAB  NATH 

[I.  Ii.  B.,  20  AH,  299 


26. 


Cirt7  Procedure 


Code  (18S2),  ss.  ^09  and  413— Application  for 
leave  to  sue  as  pauper— Rejection  of  application-^ 
Extension  of  time  granted  for  payment  of  Court- 
fees— Payment  of  fees  after  period  of  limitation  for 
suit  has  expired-'  Limitation  Act  (XV  of  1877), 
9, 4.— On  the  2nd  February  1890  the  plaintiff  applied 
for  leave  to  sue  informd  pauperis.  After  investi- 
gation, the  Court,  on  the  15th  July  1890,  refused 
leave,  but  on  the  plaintiff's  application  granted  him 
time  to  pay  the  Court-fees.  He  paid  the  fees  on  the 
12th  August  1890.  At  this  date  the  suit  was  haired, 
and  tlie  defendant  pleaded  limitation.  The  plaintiff 
contended  that  the  suit  should  be  taken  as  instituted 
at  the  date  of  his  application  for  leave  to  sue  as  a 
pauper.  The  lower  Court  held  the  suit  barred,  and 
dismissed  it.  Held,  confirming  the  decree,  that  the 
pliuntifi's  application  to  sue  as  a  pauper  having  beea 
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TAUFJEHR'QJJ'rr^-eontinued* 

1.  SVlTS-^ontinued. 

•disposed  of  nnder  s.  409  of  the  Civil  Procedure  Code 
(Act  XIY  of  1882) » there  was  no  proceeding  pending 
wluch  coald  be  continued  and  kept  alive  by  the  pay- 
ment of  Court-fees.  On  the  rejection  ^f  an  applica- 
tion for  leave  to  sue  as  a  pauper,  the  only  course  open 
to  the  applicant  is  that  declared  in  s.  41S,  vie,,  to 
institute  a  suit>  and  the  date  of  the  institution 
•of  that  suit  for  the  purposes  of  limitation  is 
the  actual  date  thereof.  The  plaintiff  could  not 
then  be  regarded  as  a  pauper,  and  s.  4  of  the  Limita- 
tion Act  (XV  of  1877)  would  have  no  application. 
EeSHAY  RAMOSAypEA  V.  Keibhkabao  Vbneatebh 

[I.  li.  B.»  20  Bom.,  608 

NABAim  Ettab  9.  Haehak  Lal 

[L  L.  B.,  17  AIL,  526 

Abbabi  Bboam  «.  Kashi  Bbgaic 

[I.  L.  B.,  18  AIL,  206 


FAUPER-BITIT— eon^tfiffeif. 


27. 


Civil  Frocedwre 


<:ode  (1882),  *.  409— Procedure— Ees  judicata— 
Zimitation,— On  hearing  a  petition  under  s.  409  for 
leave  to  sue  in  formd  pauperis,  the  Court  must 
decide  whether  the  petitioner  has  at  the  date  of 
the  petition  a  subsistiDg  cause  of  action  capable 
of  enforcement,  and  where  the  cause  of  action  is 
barred  by  res  jndicaia  or  limitation,  the  petition 
must  fail.  Vubspba  Tibtha  Swami  o.  Sxtcbindba 
TiBTHA  SwABfi  .  1.  Ii.  B.,  19  Mad.,  187 


28. 


Ctct7  Procedure 


Code  (1882),  ts,  409  and  413—Applicaiion  for 
leave  to  tue  in  formd  pauperis— Refutal  of  such 
application  a  bar  to  subsequent  application  in  fhe 
^ame  right — Plea  of  jurisdiction  taken  for  first 
time  on  appeal. — The  plaintiff  applied  for  leave  to 
sue  as  a  pauper  for  the  redemption  of  a  mortgage.  As 
he  did  not  proceed  with  the  application,  it  was 
rejected  with  costs  on  the  29th  November  1888.  On 
the  4th  February  1890,  plaintiff  again  applied  for 
leave  to  sue  as  a  pan  per  for  the  redemption  of  the  same 
mortgage.  There  being  no  opposition,  the  application 
was  granted,  and  was  registered  as  a  suit.  On  the 
20th  September  1893,  when  the  suit  had  been  heard 
nearly  to  the  end,  the  Government  pleader  intervened, 
and  applied  that  it  should  not  be  allowed  to  proceed 
further  until  the  plaintiff  had  paid  the  costs  incurred 
by  Gbvemment  in  opposing  the  first  application,  which 
had  been  rejected.  But  the  plaintiff  refused  to  do  so, 
and  thereupon  the  Subordinate  Judge  dismissed  the 
suit  with  costs  under  s.  413  of  the  Code  of  Civil  Pro- 
cedure (Act  Xiy  of  1882),  and  ordered  the  plaintiff  to 
pay  the  Court-fees  under  s.  412.  Seld,  on  appeal,  (1) 
that  the  order  rejecting  plaintiff's  first  application 
was  an  order  under  s.  409  of  the  Code  of  Civil 
Procedure;  (2)  that  both  the  applications  were  made 
in  respect  of  the  same  right  to  sue;  (3'  that  the 
order  rejecting  the  first  application  operated  as  a  bar 
under  s.  413  of  the  Code  to  the  entertainment  of 
the  second  application ;  and  (4)  that  such  bar  being 
one  to  the  jurisdiction  of  the  Court,  the  Subordinate 
Judge  was  not  only  competent,  but  bound  to  take 
notice  of  it  at  any  stage  of  the  suit.  Banohod 
MOBIB  V,  Bbzakji  Edvlji 

[L  Ij.  B.,  20  Bom*,  86 


29, 


1«  SVlTB—eoniinued. 

Bsvival  of  application— ^c^ 


VIII  of  1859,  s,  3i0.— Where  there  has  been  no 
refusal  of  the  applicatioa  to  sue  as  a  paaper  under 
s.  810,  Act  VIII  of  1859,  the  applicant  may  revive 
his  application  for  leave  to  sue.  Bhoj  Singh  «. 
Maha  KoirwBB  .        .8  Agra,  mis.,  1 


80. 


Costs —Paupar    suit    in    the 


mofussil — Pauper  appeal — Unsuccessful  plaintiff' — 
Successful  defendant — Civil  Procedure  Code,  1832, 
ss.  220,4!2.-S.4il2  and  Ch.  XXVI  of  the  Code  of 
Civil  Procedure,  of  which  s.  412  forms  a  part,  do  not 
deal  with  the  costs  of  a  successful  defendant  in  a 
pauper  suit.  The  costs  of  a  defendant  in  such  a 
case  are  to  be  dealt  with  under  s.  220  of  the  Code, 
and  the  Court  of  original  or  appellate  jurisdiction  has 
full  power  to  give  and  apportion  costs  in  any  manner 
it  thinks  fit.    Jbtha  MuLOHAifD  v.  Gulbaj  Jasbup 

[L  Ij.  B.,  8  Bom.,  677 

8L  Guardian  suing 

for  minor — Dismissal  of  suit. — Where  a  guardian 
obtains  permission  to  sue  in  formd  pauperis  on  behalf 
of  a  minor,  the  rejection  of  the  suit  supplies  no 
ground  for  throwing  the  costs  of  the  suit  on  the 
guardian.     Brjbsbubbb  Dobsia  r.  Eibhobb  Dobs 

[26  W.  B.,  816 

82. Claim  of  Goverw 

mentfor  costs  of  suit — Stamps  in  pauper  suit. — 
Where  Government,  after  attaching  a  pauper  plain- 
tiff's decree  in  order  to  recover  the  value  of  stamps, 
under  s.  809  of  the  Code  of  Civil  Prodbdure,  1859, 
consents  to  the  sale  of  the  decree  in  execution  of 
another  decree  against  the  pauper,  and  obtains  an 
order  by  which  it  secures  the  chance  of  any  surplus 
arising  from  such  sale,  it  cannot  afterwards,  when  the 
sale  is  found  to  yield  no  surplus,  be  heard  to  say,  as 
against  the  purchaser,  that  the  decree  was  sold 
subject  to  its  claim  for  stamps.  The  amount  of 
stamps  in  a  pauper  case  cannot  be  claimed  as  a  lien  or 
charge  upon  the  decree  in  favour  of  Government,  but 
is  recoverable  in  the  same  manner  as  the  costs  of  suit ; 
Government  being,  as  regards  its  claim  in  such  a  case, 
in  no  higher  position  than  an  ordinary  judgment* 
creditor.  Pbakkbibto  Boy  v.  Collbotob  ob  Moob* 
bhedabab  .        •  .  16  W.  B.9  206 

88.  — — •  Civil   Procedure 

Code,  1859,  s.  S09'-Right  of  Government— Court- 
fees, — The  Crown  has  the  first  Claim  to  the  proceeds 
of  a  pauper  suit  to  the  extent  of  the  amount  of 
the  Court-fee  that  would  have  been  payable  at  the 
institution  of  the  suit  had  the  plaintiff  not  been 
a  pauper,  and  s.  309  of  the  Code  of  Civil  Procedure 
does  not  preclude  the  Crown  or  its  representative 
from  urging  its  prerogative.  Gaitpat  Pataya  v. 
Collbotob  ob  Eanaba      .      I.  L.  B.,  1  Bom.,  7 

Collbotob  ov  Hobadabad  v.  Muhaicicad  Daiv 
Khan       ....   I.  Ij.  B.,  2  AIL,  108 

84. Civil  Procedure 

Code,  1859,  s.  809  and  s.  270— Attachment  and  sale 
in  execution  of  decree — Right  to  proceeds — Right 
of  Government — Cowrl»fees.—N  was  allowed  to 
bring  a  suit  as  a  pauper.  His  suit  was  dismissed,  the 
decree  directing  that  he  should  pay  the  costs  of 
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1.  SUITS— continued. 

the  defendant.  On  the  defendant's  applicmtion> 
certam  immoveable  property  belonging  to  2f  was 
attached  in  execation  of  this  decree,  and  was  sold. 
Meld  that  the  Crown  was  entitled  to  be  paid  first, 
oat  of  the  proceeds  of  such  sale,  the  amoant  of  the 
Coort-fees  iV^  would  bave  had  to  pay  if  he  had  noA 
been  allowed  to  sue  as  a  pauper.  The  principle  of  the 
ruling  in  Qanpat  Patava  v.  Collector  of  Kanara, 
J.  X.  J?.,  1  Bom,,  7,  followed.  Ottlzibi  Laij  r. 
CoixiOTOB  ov  Babsilly     .  I.  Ij.  B.f  1  All.,  696 


86. 


Ct>i7    Procedure 


Code,  1S77,  ».  412— Order  for  cosig'^Juriediction. 
<— A  Subordinate  Judge  admitted  a  plaint  in  formd 
pauperis,  but,  holding  that  he  had  no  jurisdiction  to 
try  the  suit,  returned  the  plaint  to  the  plaintiif  for 
its  presentation  in  the  proper  Court,  and  ordered  each 
party  to  pay  his  own  costs.  After  the  presentation 
of  the  plMut  in  another  Court  and  before  the  termi- 
nation of  the  suit,  the  Collector  applied  to  the 
Subordinate  Judge  for  execution  of  the  order  as  to 
costsy  by  seekbg  to  recover  the  amount  of  the  stamp 
duty  from  the  plaintiif.  The  Subordinate  Judge 
refused  to  execute  the  order,  on  the  sround  tbat  the 
I>auper  suit  was  still  pending  in  anolver  Court.  His 
order  was  affirmtd  by  the  District  Judge  on  appeal* 
On  second  appeal  to  the  High  Coartt^Seld  that, 
*  under  s.  412  of  Act  X  of  1877,  the  Subordinate 
Judge  had  no  jurisdiction  to  make  the  order  for  pay- 
ment of  Court -fees  by  the  plaintiff.  The  High  Court 
accordingly^  in  the  exercise  of  its  extraordixiary  juris- 
diction, annulled  the  Snbordinato  Judge's  order  about 
costs  and  all  the  subsequent  proceedings  consequent 
upon  that  order.  Collectob  07  Batnagibi  «. 
Javabpav  Eavat  .        .  I.  L.  B.9  6  Bom.,  690 


86. 


Bight  of  Gk>vemment  to  re- 


cover stamp  feen— Limitation  Act  (XIV  of 
1869J,  *.  20-  Cirii  Procedure  Code,  1859,  s,  309.— 
A  decree  had  been  obtained  by  a  party  suing  in  formd 
pauperis  against  the  appellant.  The  Oovemment 
now  sought  to  recover  against  the  appellant  the 
amount  of  stamps  which  would  have  been  paid  by  the 
plaintiff  if  he  had  not  been  permitted  to  sue  as  a 
pauper.  Seld  that  the  right  of  (Government  to 
recover  the  stamp  fees  in  question,  under  s.  309  of 
Act  VIII  of  1859,  was  not  affected  by  the  law  of 
limitation  laid  down  in  s.  20  of  Act  XIY  of  1859. 
Sbahi  Mohahhbd  r.  MoHAmfxi)  Alt  Khav 

[2  B.  L.  B.,  Ap.,  22 :  11 W.  B.,  67 

87. 


Ijiabillty  of  pauper  to  pay 

stamp  duty— C^utZ  Procedure  Code,  1859,  ss.  308, 
309 — Defective  stamp  duty. — Under  ss.  808  and 
809  of  Act  VIII  of  1859,  a  pauper  cannot  claim 
exemption  from  liability  to  pay  any  further  stamp 
duty  or  penalty  in  respect  of  a  document  on  which  he 
relies,  and  which,  owing  to  a  defect  in  the  stamp,  is 
inadmisnble  as  evidence  in  the  suit.  QOLAU  Quv- 
vooB  V,  Ekbau  Hobsbiv  Chowdbbt 

[10  W.  B.,  868 


88. Court  feea^  Becovery  of,  by 

Qovernment— Ctw7   Procedure  Code,   s,  411 — 
Subject -matter  of  suit — Cross'deerees  under  same 


F  AXrPSB*8U  LT-i-^omiinmad. 

1.  SmrS'-eontinmed. 

decree. — A  plaintiff  suing  in  formd  pauperie  to  re- 
cover property  valued  at  B60,000  obtained  a  decree 
for  &1,4^.  The  Court,  with  reference  to  the  pro- 
visions of  s.  411  of  the  Civil  Procedure  Code>  directed 
that  the  plaintiff  should  pay  ftl,196  as  the  amount  of 
Court-fees  which  would  have  been  paid  by  him  if  he 
had  not  been  permitted  to  sue  as  a  pauper.  The 
Collector  having  applied  under  s.  411  to  recover  this 
amount  ;by  attachment  of  the  Bl,489  payable  to  the 
plaintiff,  the  defendant  objected  that  (i)  certain  costs 
I>ayable  to  her  by  the  plaintiff  under  the  same 
decree,  and  (ii)  a  sum  of  money  payable  to  her  by 
the  plaintiff  under  a  decree  which  he  had  obtained  in 
a  cross-suit  in  the  same  Court,  should  be  set  off 
against  the  Bl,439  payable  by  her  to  him,  with 
reference  to  ss.  246  and  247  of  the  Code>  and  that 
thus  nothing  would  remain  due  by  her  which  the 
Government  could  recover.  *ICo  application  for  exe- 
cution was  made  by  the  plaintiff  for  his  fil,439  or  by 
the  defendant  for  her  costs.  On  appeal  from  an 
order  allowing  the  Collector's  application,  it  was  con- 
tended that  the  'subject-matter  of  the  suit'  in 
s.  411  of  the  Code  meant  the  sum  which  the  suc- 
cessful pauper-plaintiff  is  entitled  to  get  as  a  result  of 
his  success  in  the  suit ;  but  that  in  the  suit  and  the 
cross-suit  taken  together,  the  plaintiff  ultimately 
stood  to  lose  a  small  sum,  the  defendant  being  the 
holder  cf  the  larger  sum  awarded  altogether.  Held 
that  the  contention  had  no  force,  as  execution  had  not 
been  taken  out  by  the  plaintiff  or  the  defendant 
or  both,  and  it  could  not  be  said  that  the  Government 
had  been  trying  to  execute  the  plaintiff's  decree,  or 
was  a  representative  of  the  plaintiff  as  holder  of  the 
decretal  order  in  his  favour  for  fil,4d9,  so  as  to 
bring  into  operation  the  special  rules  of  ss.  246  and 
247  of  the  Code  between  him  and  the  defendant 
JBeld  also  that  the  plaintiff  was  one  who>  in  the 
tense  of  s.  411,  had  succeeded  in  respect  of  part  of 
the  "  subject-matter "  of  his  suit,  and  on  thiat  part 
therefore  a  first  charge  was  by  law  reserved  and 
secured  to  the  Government,  which  was  justified  in 
recovering  it  in  these  proceedings  from  the  defendant* 
II  ho  was  ordered  by  the  decree  to  pay  it  in  the  same 
way  as  costs  are  ordinarily  recoverable  under  the 
Code.  Eeld  that  the  decrees  in  the  suit  and  the 
closs-suit  not  having  reached  a  stage  in  which  the 
provisions  of  ss.  246  and  247  of  the  Code  would  come 
into  play,  no  questions  of  set-off  and  consequent 
reduction  or  other  modification  of  the  "subject- 
matter  "  of  the  suit  decreed  against  the  defendant  as 
payable  by  her  to  the  plaintiff  had*  arisen  or  could  be 
entertained.    Jahki  t*.  Collbctob  o1?  Allahabad 

[I.  Ii.  B.,  9  AU.,  64 

89. Court's  authority  to  make 

an  order  for  payment  of  CJourt-fees— Ci«i/ 
Procedure  Code,  78sj2,  est,  412,  622— Withdrawal 
and  dismissal  of  suit— Power  of  Collector,  though 
not  a  pariy  to  the  suit,  to  move  under  s.  622—- 
Superintendence  of  //t^ACowrf.— The  plaintiff,  after 
having  filed  his  suit  in  formd  pauperis,  came  to  sh 
amicable  arrangement  with  the  defendants  and  asked 
the  Court  that  the  suit  should  be  dismissed.  The 
Court  granted  this  application,  but  made  no  order  as 
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1.  SUITS— 0O|l^'fHM<f. 

to  tho  payment  of  Court-fees.  Thereupon  the  Col- 
lector applied  to  the  High  Court,  nnder  g.  622  of  the 
Code  of  Civil  Procedure  (Act  XIV  of  1882).  to  direct 
the  lower  Court  to  make  an  order  for  the  payment  of 
Conrt-f  ees  under  s.  412  of  the  Qode.  Meld  that  the 
Collector,  though  not  a  party  to  the  suit,  was  enti- 
tled to  move  the  High  Court  under  s.  622  of  the  Code. 
Held  also  that  s.  4l2  had  no  application  to  the 
present  case,  as  there  was  no  adjudication  of  the 
rights  of  the  parties,  and  the  plaintiff  could  not 
therefore  be  said  to  have  failed  in  the  suit.  The 
Subordinate  Judge  had  therefore  no  jurisdiction  to 
make  the  order  desbed  by  the  Collector.  S.  412  of  the 
Code  applies  only  to  cases  of  adjudicated  failure  and 
to  the  other  cases  specified,  as  where  the  plaintiff  has 
been  dispaupered,  or  where  the  suit  has  been  dis- 
missed under  s.  97  or  s.  98.  Collkotob  of  Eaitasa 
V,  Ebissnaffa  Hbdob      .  I.  Ij.  B,9  15  Bom.,  77 


40. 


Iiiability    of  plaintiff    for 


Court-fee— Ctrt7  Procedure  Code  (Act  XIV  of 
1882),  et.  412,  622— Dismissal  of  suit  in  formd 
pauperis  without  trial* — A  plaintiff  who  sues  in 
formd  pauperis  is  liable  to  pay  the  stamp  duty  if 
his  suit  is  dismissed  without  trial,  and  he  may  be 
ordered  to  do  so  under  s.  622.    Collbctob  of  Viza- 

OAFATAM  V.  ABDVL  EHABDf 

[L  Ij.  B.,  21  Mad.,  118 

41^ Becovery  of  Court-fees  by 

Oovernment— CtVtf  Procedure  Code,  s.  411— 
Sale  of  decree,— Semhle — The  provisions  of  s.  411 
of  the  Code  of  Civil  Procedure  do  nnt  justify  the 
Court  in  selling  a  decree  upon  the  application  of  the 
Collector,  inasmuch  as  that  section  provides  that 
persons  who  have  been  successful  as  paupers  shall,  so 
far  as  the  subject-matter  of  their  success  is  concerned, 
be  liable  to  satisfy  out  of  what  they  recover  the 
amount  of  the  fees,  which  have  been  for  a  time, 
pending  the  decision  of  their  suit,  remitted  to  them. 
Sultan  Koer  v.  Qulsari  Lai,  /.  L,  JS,,  2  All,,  2^0, 
and  Tiruvengada  Chari  v.  Vythilinffa  Fillai,  I.L, 
R„6  Mad,,  418,  followed.    Jotinpbo  Nath  Chow- 

DHBY  p.  DwABKA  NATH  DeT 

[I.  Ij.  H.,  ao  Calo.,  Ill 

42. stamp  duty  on  a  pauper's 

plaint — Civil  Procedure  Code,  s,  411 — Decree  for 
less  than  the  amount  of  claim — Disreputable 
defence, — A  pauper  sued  his  sister  for  the  partition 
of  property  \ahied  at  a  large  sum.  The  parties 
belonged  to  the  Bngam  caste,  residing  in  the  Goda- 
yari  district.  The  defendant  plei^ed  that  the 
property  had  been  acquired  by  her  as  a  prostitute, 
and  denied  the  plaintiff's  claim  to  it.  The  plaintiff 
obtained  a  decree  for  HI 00,  being  a  moiety  of 
the  property  found  to  have  been  left  by  their  mother. 
Held  that  the  defendant  was  liable  to  pay  Court- 
fees  only  on  the  sum  .decreed.     Chafdbabbka  v. 

SbOBBTABT  OB  SrATB  F<$R  IhdIA 

[I.  L.  R.,  14  Mad.,  168 

48. Application  for  review  of 

judgment  in  pauper  voit—Cvurtfee"  Court' 
fees  Act  (VII  oj  1870),  sch.  J,  cl.  (5)--Citil  Pro- 
cedvtre  Code,  1882,  s.  410, — Held  that,  when  an  appli- 
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1.  SUUS-^oncluded. 

cation  for  review  is  vr^^ented  in  a  suit  in  formd 
pauperis,  that  application,  like  the  plaint  in  the  suit, 
is  not  liable  to  any  Court-fee.  Vvda  Kibi  r.  Naima 
BiBi        .  .         .1. 1,.  B..  20  AU.,  410 

44. Court-fee   payable  out  of 

the  subject-matter  of  the  BVdt— Civil  Proce- 
dure  Code  (1882),  s.  ^11— Suit  in  formd  pauperis 
—  Mode  of  realization  of  Court'fee  by  Government 
— JBxecution  of  decree, — In  a  suit  brought  in  formd 
pauperis  the  plaintiff  was  successful,  and  the  decree 
directed  that  the  Court-fee  which  would  have  been 
payable  had  the  suit  not  been  in  formd  pauperis 
should  be  the  first  charge  on  the  property  the  subject* 
matter  of  the  suit,  and  should  be  recoverable  from  the 
defendant  in  the  same  manner  as  the  costs  of  tho 
suit.  Held  that  it  was  not  necessary  for  Govern* 
ment  to  bring  a  separate  suit  to  recover  theCourt-feOr 
but  that  the  same  might  6e  realised  from  the  pro* 
perty  the  subject  of  the  suit  by  proceedings  in  execu- 
tion.   Bau  Das  r.  Secbbtaby  ob  State  bob  India 

[I.Ii.B.,18AlL,418. 

2.  APPEALS. 

46. -    Application  for  leave  to 

B'ppeal^  Decision  in  suit  in  formd  pauperis — Civil 
Procedure  Code,  1859/ ss,  367-371— Inquiry  into 
pauperism, — An  appeal  lies  from  a  decision  in  a  suit 
heard  in  formd  pauperis,  A  separate  formal  appli- 
cation for  inquiry  into  the  pauperism  of  the  applicant 
need  not  precede  an  application  for  leave  to  appeal  in 
formA  pauperis.    Eamod  Poobt  t?.  Shbo  Pooby 

[1  N.  Vi .,  167 :  Ed.  1878, 246 

46.  , ; Admission    of 

appeal — Authorized  agent  to  sign  and  present  pe» 
iition, — The  Court  rejected  a  petition  of  appeal 
presented  on  behalf  of  a  pauper  by  a  vakil  who  was 

.  retained  under  an  ordinary  retainer,  but  was  not  duly 
authorized  to  sign  as  attorney  for  the  appellant. 

BHUOOBITTTr  EOOBB  v,  GnBB0H  DVTT 

[21W.B.,80S 

47.    Civil  Procedure 

Code,  1882,  ss.  592  and  404  -Application  by  party, 
not  by  pleader,  necessary, — An  application  for  leave 
to  appeal  in  formd  pauperis,  under  s.  592  of  the 
Code  of  Civil  Procedure,  must  be  made  by  the  party 
in  person,  subject  to  the  exemption  contained  in 
B.  404  of  the  Code  of  Civil  Procedure.  In  bb 
I^ABisi       .  I.Ij.R.,8Mad.»504 

43^  . r  Civil  Procedure 

Code,  ss.  411,  412— Right  of  appeal— Right  of 
Government  to  appeal  in  respect  of  Court-fee  on 
portion  of  plaintiffs  claim  dismissed, — In  a  suit 
in  formd  'pauperis  the  District  Judge  decreed 
the  plaintiff's  claim  in  part  and  dismissed  it  in  part> 
but  omitted  to  make  any  provision .  for  payment 
to  Government  of  the  Court- fee  on  the  portion  which 
was  dismissed.  The  Secretary  of  State,  not  having 
been  a  party  to  the  litigation  in  the  Court  below, 
then  prd^erred  an  appeal  in  respect  of  the  Court-fee 
on  that  portion  of  the  plaintiff's  claim  which  had  been 
dismissed.      Held  that  such  an   appeal  would  lie. 
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PAUPEB*8nnV-conh'ii«ec{. 

2.  APPEALS— eoA^tmiet^ 

though  the  more  snitable  procedure  would  have  been 
for  the  Government  to  have  applied,  through  the 
•Collector,  to  the  Court  of  first  instance  to  review  its 
judgment  and  to  repair  the  omission  in  its  decree. 
Janki  V.  Collector  o/Allahbad,!,  L,l£»,  9  All»f64, 
referred  to.  Secbstaby  of  Statb  pob  Iitdia.  r. 
Bhagwanti  BiBi     .  I.  Ij.  B.,  Id  AIU  826 


49. 


■Might  of  appeal 


hy  Government — Costs  oj  plaintiff— Decree  omit' 
iing  to  order  plaintiff  to  pay  Court-fee* — Potoer 
of  Collector  to  apply  under  the  extraordinary  juri$' 
diction  of  High  Court  ^Amendment  of  decree, — The 
plaintiJPs  suit  informd  pauperis  was  rejected  by  the 
Subordinate  Judge.  The  decree,  however,  omitted  to 
order  the  recovery  from  the  plaintiff  of  thei  Court-fees 
payable  on  the  plaint.  The  Collector  applied  to  the 
High  Court  under  its  extra  ordinary  jurisdiction  for 
the  rectification  of  the  decree.  It  was  contended  that,  as 
the  omission  might  have  been  remedied  by  an  appeal 
or  on  review,  the  Collector  could  not  apply  under  the 
extraordinary  jurisdiction  of  the  Court.  Held,  on 
the  authority  of  the  Collector  of  Ratnagiri  v. 
Janardan,  I.  L,  R.,  6  Bom.,  590,  that  no  appeal  by 
-Government  would  lie  in  the  case,  and  that,  in 
the  exercise  of  its  extraordinary  jurisdiction,  the 
High  Court  would  rectify  the  decree  by  directing  the 
plaintiff  to  pay  the  costs  of  Government.  Collbc- 
TOB  OP  Eakaba  v.  Bambhat 

[L  It,  B.,  18  Bom.,  464 

See  CoLLBOTOB  OB  Tbichikopolt  v.  Siyabamaba 
Ebishna  Sastbigal  I.  Ij.  B.y  28  Mad.,  82 

where  it  was  held  that  s.  440  does  not  apply  to  the 
•case  of  an  order  passed  under  s.,  412. 

50. Security    for    coats— Ctp»7 

Procedure  Code,  1859,  ss,  S42,  S70.—An  Appelate 
Conrt  has  no  power  under  s.  870,  Act  VIII  of  1869, 
to  annex  to  its  order  the  condition  that  the  party 
allowed  to  appeal  should  give  security  for  costs.  The 
provisions  in  s.  342,  which  make  it  discretionary  in 
the  Appellate  Court  to  demand  security  for  costs,  is 
not  applicable  to  appeals  tn  formd  pauperis  $  and 
therefore  the  order  of  the  Judge  in  this  case  re- 
quiring security  for  costs  from  the  petitioner  after 
his  appeal  had  been  admitted,  and  after  the  Judge  on 
inquiry  had  found  that  the  appellant  was  a  pauper, 
was  set  aside.  Kusbbbbooddbbh  Biswas  o.  Ujjul 
Biswas 17  W.  B,,  68 


6L 


Civil  Procedure 


Code,  1877,  s,  549,— A  suitor  in  formd  pauperis  mskj 
be  called  on. to  give  security  for  costs  under  s.  549  of 
the  Civil  Proc^ure  Code,  but  very  special  grounds 
must  be  sho%vn  to  support  such  an  application. 
Ifutseerooddeen  Biswas  v.  Ujjul  Biswas,  17  W,  S„ 
S8,  diuented  from.  SBSHAirrAVOAB  v.  Jaikuzata- 
DiN      •        •         .        •        L  Ii.  B.,  8  MaoL*  66 

See  also  Ma  vbceji  r.  Goolbai 

[I.  Ij.  B.,  8  Bom.,  241 


62. 


Ground  of  appeal— Suit  after 

rejection  of  claim  to  attached  property. — N  sued  to 
set  aside  the  sale  of  property  which  M  had  attached 
in  execution  of  a  decree  against  S*%  husband's  brother. 


VAXJ^SSB^BUVS— continued. 

2.  APPBALS^0<m^tiiifMi; 

plaintiff  alleging  that  it  belonged  to  her  huaband 
(though  the  latter's  objections  nnder  s.  246»  CivU 
Procedure  Code,  had  been  rejected)  and  asking  for  a 
dedsration  of  her  right  and  title.  N  obtained  a 
decree,  and  both  M  and  the  auction-purchaser 
appealed  to  the  Judge  tn  formd  pauperis.  Held 
that  M  had  good  ground  of  appeal  if  he  conld  prove 
that  the  property  belonged  to  the  judgment-debtor. 

Is  THB  MATTBB  OB  MOSHAOLLAH  EhAN 

[14  W.  B.,  446 

68,    Pauper    re8i>o]ident — ^JB«- 

spondeni  allowed  to  proceed  as  a  pauper — Power  of 
High  Court. — ^Where  a  respondent  is  allowed  in  the 
lower  Court  to  sue  in  formd  pauperis,  the  High 
Court  will  not  set  aside  that  order  on  motion,  on 
the  ground  that  it  has  been  improperly  obtained.    Ik 

THB  ICATTBBOF  THB  PBTITIOB  07  EhOBBJOONISBA 

[7  W.  B..  486 


64. 


Filing  ohjeetions 


— Payment  of  stamp  duty — Court  Fees  Act,  s.  16-^ 
Civil  Procedure  Code,  1859,  s,  348. — A  pauper  res- 
pondent is  not  entitled  to  present  objections  at  the 
trial  of  an  appeal  without  payment  of  stamp  duty. 
Babaji  Habi  v.  Bajabau  Ballal 

[L  Ij.  B.9 1  Bom.,  76 


66. 


Civil  Procedure 


Code,  1832,  s,  561. — Objections  by  a  respondent  to  a 
decree  under  s.  561  of  the  Code  of  CivU  Procedure 
canuot  be  filed  in  formd  pauperis.  Bahaji  Hari  v. 
Rajaram  Ballal,  7.  L.  R.,  1  Bom,,  75,  followed. 
Nabatana  v.  Ebisezta  •  .  I.  Ij.  B.»  8  Mad^  214 

Bbojbshwabi  Dasi  v.  Guboo  Chubn  Das 

[I.  Ij.  B.,  U  Calo..  736 


66. 


Civil  Procedure 


Code  (1882 J,  ss.  412  and  414— Costs— Appeal  in 
formd  pauperis — Withdrawal  of  appeal — Bight 
of  Oovernment  to  costs —  Compromise  of  suit  pending 
appeal, — The  plaintiffs  filed  a  suit  in  formd  pauperis 
to  recover  possession  of  certain  property.  The  Court 
of  first  instance  dismissed  the  suit.  Thereupon  the 
plaintiffs  preferred  an  appeal  in  formd  pauperis 
to  the  High  Court.  Pending  the  appeal,  the  parties 
entered  into  a  compromise,  under  which  it  was  agreed 
(inter  alid)  that  the  appeal  should  be  withdrawn, 
and  that  the  respondent  should  pay  to  Goyemment 
the  Court-fees  which  the  plaintiffs  were  liable  to  pay 
both  in  the  first  Court  and  in  the  Court  of  appeal. 
When  the  appeal  came  on  for  hearing,  the  appellants 
informed  the  Court  of  their  intention  to  withdraw 
from  the  appeaL  Thereupon  the  Government  pleader 
intervened,  and  applied  for  an  order  directing  the 
respondent  to  pay,  in  accordance  with  the  terms  of 
the  compromise,  all  the  costs  payable  to  Gh>vemmait 
on  account  of  institution  fees,  etc..  In  the  first  Court  as 
well  as  in  the  Appellate  Court.  This  application  was 
opposed  by  both  parties.  The  GK>vernmeut  pleader 
then  moved  the  Court  to  dispauper  the  appellants 
under  s.  414  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882).  Held  that,  the  appeal  having  been  with* 
drawn,  no  order  could  be  made  either  under  s.  412  or 
under  s.  414  of  the  Code  of  Civil  Procedure.     Held 


(    6667    ) 


DIGEST  OF  CASES. 


(    6658    ) 


2.  APPEALS— coneluded. 

also  that  it  wm  not  open  to  the  Court  to  order  the 
respondent  to  pay  any  fees  on  the  strength  of  any 
agreement  between  the  parties.  Bai  Chandaba  «• 
KiTTBB  Sarbb  Bafv  Sahbb 

[L  Ii.  B^  18  Bom.,  464 

■ 

PAWHEB. 

^- : —  of  medal  or  military  decoration. 

See  DisoiFLiNB— Abmy  Act,  1881,  8. 156. 

[L  Ii.  B.,  10  Had.,  108 

PAWirOB  AND  FAWI9EE. 

•  • 

^8ee  CONTBAOT  Aor,  s.  178. 

[L  Ij.  B.»  8  CalCy  204 

I.  Jj.  B..  4  Culc.,  497 

I.  Ij.  B.,  24  Bom.,  468 

/FAYM£NT. 

XSvidenoe  of — 

See  Bond     .        .   I.  Ij.  B.,  1  Bom^  46 

[8  W.  B..  816 
3  W.  B.,  Mis.,  28 


in    consideration    of    releasing 

person  firom  prison. 

See  COBTBACT  AOT,  8.  28— iLLBGhAK  CoV- 
TBAOTB  GBITBBALLY. 

[9  B.  Ii.  B.,  Ap.,  88 


of  whole  debt  by  one  debtor. 

See  Ca8B8  ttvdbb  CoNTBiBTrTiON,  Suits 
70B — Patkbnt  07  Jonro  Dbbt  by  one 
Dbbtob. 


on  aocouDt  of  debt. 


See    Casbs    mroBB     Livitatiok     Act* 
ABT.  20. 

—  Specified  time  for — 


See  LiMiTATioH  Act,  1877,  abt.  66  (1871, 
ABT.  65)  I.  Ii.  B.,  6  Calc,  21 

See  Limitation  Act,  1877,  abt.  179— 
Obdbb  fob  Paymbbt  at  Spbci7ibj> 
Datbs. 

PAYMENT  INTO  COUBT. 

See  Bbkc^al  Bbbt  Act,  1869,  8.  31. 

[I.  Ii.  B.,  4  Calc.;  714 

I.  Ii.  B.,  20  Gale.,  498 

Ii.  B.,  20  L  A.,  26 

See'CiYiti  PbOobditbb  Codb,  8.  257. 

[I.  Ii.  B.,  12  Mad.,  121 

See  Costs — Spbcxal  Casbs — Paymbkt 
iiTTO  CoTTBT         •  1  Bom.,  70 

[14  W.  B.,  887 
Zi  Ij.  B.,  21  Bom.,  602 


PAYMENT  INTO  COJJnT-^oniinned. 

See  Dbcbbb— CoKSTBUonoN  ob  Deobbf 
— Paymbztt  into  Coubt. 

[I.  Ii.  B.,  8  Calc  628 
L  Ii.  B.,  8  AH.,  77& 

See  Intebbst— MiscELikAVBons   Casbs — 
Payment  into  Court 
[8  B.  L.  B.^  Ap.,  106 :  12  W.  B.,  60 

2  C.  It.  B..  183 
16  W.  B.,  297,  804 

See     PbACTICE— ClTlL      CASES— SA£B      BY 

Bboistbab  .   I.  Ii.  B.,  21  Calc,  666 

See  Bight-  ob  Sim — Salb  bob  Abrbabs 
OF  Bbybbub  .     I.  Ii.  B.,  18  AIL,  196    ^ 

See  Tbndbb       .  I.  Ij.  B.,  16  Bom.,  141 


1. 


Pajmient  of  charge  on  estate 


under  decree — Authority  to  make  deposit, — 
Where  a  decree  treats  an^efltate  as  primarily  liable  to 
discharge  a  debt  with  interest,  the  proprietor  (or  his 
heir)  has  a  right  to  pay  the  money  into  Conrt  to 
protect  himself  from  being  made  responsible  to  in* 
demnify  the  sureties ;  and  if  the  money  is  deposited 
for  the  purpose  of  satisfying  the  decree,  it  is  unneces- 
sary for  the  Conrt  to  inquire  whether  it  was  deposited 
under  authority  from  the  proprietor  or  his  heir. 
BissBBSUB  Singh  «.  Niic  Chand  Bose 

[12  W.  B.,  60& 


2. 


Voluntary  payment— ^rrw^ 


under  writ  of  attachment — Objection  ht/  judgment- 
dehtor  to  money  beinff  taken  out, — Payment  of  money 
into  Court  by  a  judgment-debtor,  to  prevent  arrest 
under  a  writ  of  attachment,  is  not  a  voluntary  pay- 
ment; and  on  application  by  the  decree-holder  to 
take  the  money  out,  the  judgment-debtor  is  not  limited 
to  those  objections  only  which  he  raised  to  the  right 
of  the  decree-holder  at  the  time  of  paying  the  money, 
in.    Pabbsnath  Mookbbjbb  v.  Binadibav  Sen 

[4  B.  Ii.  B.,  Ap.,  26 :  18  W.  B.,  2» 


8. 


Legal  neceeiifji, — 


Where  a  person,  in  order  to  save  his  indigo  factory 
from  sale  in  execution  of  a  decree  against  a  third  per- 
son, paid  the  amount  of  the  decree  into  Court, —JEZV/ef 
that  the  payment  was  not  a  voluntary  payment,  but 
one  made  under  l^al  necessity.  EiTBrzAN  Ali  v. 
SOOBUJBHAN  .      7  W.  B^  408^ 

Property  unincum' 


hered  with  mortgage  lien, — Where  a  plaintiff  suing 
to  obtain  property  unincumbered  by  a  previous  mort* 
gage  pays  into  Court  the  amount  due  under  the  lien 
of  the  defendant  as  mortgagee,  and  states  that  be  haa 
an  objection  to  the  sum  being  appropriated  to  the  pay- 
ment of  that  lien,  he  has  no  cause  of  action  against 
the  defendant.  Toolsbb  Dutt  Missbb  r.  Bbojo- 
HOHVN  Thakoob        .  .     9  W.  B.,  828 

6, — Money  paid  under 

wrong  order  of  Court.-  Money  paid  over  at  the 
instance  of  a  judgment-creditor  or  under  a  wrongful 
order  of  Court  may  be  recovered  by  means  of  a  suit 
in  the  Civil  Court.  Omakath  Boy  Chowdhby  v. 
SUBOOP  Chtjitdbb  Bosi      •        ,    10W,B.,485 
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DIGEST  OF  CASB8. 
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PAYMENT  INTO  COTTRT— continued. 


6. 


Payment  to  stay 


sale  in  execution  of  decree — Suit  to  recover, ^Cer- 
tain  property  which  had  been  mortfniged  to  the 
plaintiff  by  a  bond  executed  by  «7  D  on  25th  February 
1867  was  Bold  to  him  in  execution  of  a  decree 
paflsed  upon  that  bond  on  3rd  September  1868.  Before 
tnch  sale,  but  after  the  above  mort^^e,  the  property 
was  attached  by  the  first  defendant^  in  execution 
^f  a  decree  of  1865  (i.e„  J  Ifs  equity  of  redemption 
was  attached),  and  a  part  of  the  property  was 
sold.  The  sale  was  set  aside  for  irregularity,  but 
the  attachment  remaining,  the  first  defendant  resumed 
proceedings  in  executi'in  and  got  an  order  for  sale» 
when  the  plaintiff  released  it  from  liability  to  such 
sale  by  paying  into  Court  the  money  due,  which  he 
now  sought  to  recover.  Held  that  the  first  defendant 
had  a  right  to  sell  the  right  and  interest  of  J  D 
in  the  property,  and  was  therefore  entitled  to  keep 
the  money  which  saved  the  sale.  Gossain  Munraj 
FOOBBB  V.  DSBN  D7AL  Lall  20  W.  B.,  20 


PATBiENT  INTO  COUUT— concluded. 


10. 


7. 


Payment  hy  auc* 


iion'purckaser  of  mortgage-dftcree  afjainethis  pur- 
chase.— Auction-purchasers  with  notice  of  a  mort- 
gagee's lien  are  liable  to  pay  off  the  mortgage,  and 
to  satisfy  any  decree  which  the  mortgagee  may 
•obtain  in  regard  to  the  property  in  a  suit  pending  at 
the  time  of  the  purchase.  Such  decree  cannot  be 
satisfied  by  payment  into  Court,  unless  the  mortgagee 
has  the  means  of  immediately  taking  the  money  out 
•of  Court,  or  acquiesces  in  such  payment  as  payment 
to  himself.  Land  Mobtg-aoe  Bakic  v.  Rah 
BuTTUH  Nbooy  21W.  R.,  270 


8. 


Payment  to  pro* 


tect  property  from  sale, — P  lent  money  to  S  upon  a 
specially"  registered  tnmsook  pledging  immoveable 
property,  and  afterwards  obtained  a  decree  under 
Act  XX  of  1866,  s.  63,  for  principal  and  interest. 
More  than  four  years  later,  he  brought  a  further 
suit  against  <S  to  recover  the  interest  due  under  the 
•same  lK>nd.  Meanwhile  plaintiffs  also  lent  money  to  S 
under  a  bond  by  which  the  same  propertj^  was  pledged, 
and  also  recovered  a  decree  in  execution  of  which 
the  property  was  sold,  P  then  proceeded  to  attach 
the  same  property  in  execution  of  his  second  decree, 
when  plaintiffs  objected  under  Act  VIII  of  1859, 
a.  246,  but  ineffectually  ;  and  after  that,  to  protect 
the  property  which  they  had  purchased,  they  paid 
a  sum  of  money  into  Court  which  was'  subsequently 
taken  out  by  P.  They  now  sued  to  recover  that  money. 
Seld  that,  under  the  circumstances,  the  payment 
of  the  money  into  Court  was  not  a  voluntary  pay- 
ment, and  the  plaintiffs  were  entitled  to  recover  it. 
Muthooba  Mohuh  Bo7  Chowdhrt  V,  Pbarbb 
MohunShaha        .  .      28W.  B.,  344 

9. Payment  into  Gk>i7emment 

treasury — Purchase^money — CiM  Procedure 
Code,  t.  308 —Purchase  in  execution  of  decree — 
Bules  of  Eiyh  Court  of  Isi  June  1882. -Under 
the  Bnles  of  the  High  Court,  dated  21st  June  1882, 
a  payment  into  the  Government  treasury  is  equivalent 
to  a  payment  into  Court  for  the  purposes  of  s.  308 
^f  the  Code  of  Civil  Procedure,  1882.  SbikiVasa 
Bhatta  V,  Malataohak  Mannasi 

'      tl.  I^  H..  7  Mad.,  211 


Payment  by  purchaser  into 


the  Post  Office  within  time--3fo««y  not 
received  by  the  Court  until  after  expiration  of  iine 
allowed  by  section — Civil  Procedure  Code  (1S82), 
s,  307, — A  purchaser  at  an  execution  sale  was  bound 
under  s.  807  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882)  to  pay  the  balance  of  the  purchase-ironey  into 
Court  on  the  19th  June  1896.  On  the  17th  June  he 
paid  in  the  amount  to  the  Post  Office  at  Ycllapur, 
and  obtained  a  money  order  which  he  aent  to  the. 
Nazlr  of  the  Court.  The  Nazir  did  not  receive 
the  money  until  the  22nd  June.  Held  that  the 
payment  wa9  not  in  time.  The  Post  Office  is  not  the 
agent  of  the  Court,  and  the  purchaser  was  bound 
to  see  that  the  money  reached  the  Court  in  time 
to  satisfy  the  requirements  of  s.  307.  RAMCHAimsA 
Ebishhapa  V,  Bblya     .    I.  Ij.  B^  22  Bom.,  415 


IL 


Order   in   pxeoution     that 


defendant  pay  money  into  Court — Appeal  by 
plaintiff  against  order —Payment  info  Court  by 
defendant — JRefusal  of  plaintiff  pending  appeal  to 
take  money  out  of  Court — Attackment  of  the 
money  so  paid  in  by  another  creditor  of  defendant 
and  payment  to  him — Subsequent  application  by 
plaintiff  in  execution  for  p'xyment  -  EfTeei  of  his 
previous  refusal, — In  execution  of  a  decree  againsk 
the  defendant  obtained  by  the  plaintiff,  ah  order 
was  made,  directing  the  defendant  {inter  alid)  to 
pay  into  Court  the  sum  of  R140-8-<i.  Both  parties 
appealed  against  this  order,  but  panding  the  appesls 
the  defendant  paid  the  amount  into  Court.  The 
plaintiff,  however,  refused  to  take  it,  on  the 
ground  that  he  had  appealed  against  the  order  under 
which  it  was  paid  in,  and  the  Court  subsequently- 
passed  an  order  that  the  money  should  be  returned 
to  the  defendant.  But  before  this  could  be  done, 
the  money  was  attached  by  a  third  person,  in  execu- 
tion of  his  decree  against  the  defendant,  and  a  few 
days  afterwards  the  money  was  paid  over  to  him. 
Shortly  afterwards  the  appeal  against  the  ordo* 
directing  th«  defendant  to  pay  R140-8-0  to  the  pliun- 
tiff  was  heard  and  the  order  was  c  )nfinned.  There- 
upon the  plaintiffs  applied  in  execntion  {inter  alid) 
for  paymeut  of  the  sum  of  B140-8-0.  The  defendant 
contended  that  he  had  already  p^dd  it.  The  Sub- 
ordinate Judge  directed  the  defendant  to  pay  this 
sum  into'  Court  within  one  month.  The  defendant 
appealed  to  the  District  Court,  who  confirmed  the 
order  of  the  Subordinate  Judge.  The  defendant 
then  appealed  to  the  High  Court.  Held  that  the 
orders  of  the  lower  Courts  should  be  reversed.  When 
the  defendant  paid  the  H140  8-0  into  Court  in 
execution  of  the  decree,  the  Court  held  the  money  on 
account  of  the  plaintiff,  and  the  plaintiff,  who  had 
not  obtained  a  stay  of  execution,  could  not  refuse  to 
take  it,  because  an  appeal  was  pending.  The 
plaintiff's  refusal,  therefore,  to  take  the  money  out  of 
Court  did  not  justify  the  Subordinatb  Judge  m 
treating  the  money  as  the  defendant's  and  in  ordering 
,  it  to  be  paid  to  am^ther  judgment-creditor  of  the 
defendant  without  his  having  in  any  way  expressed 
his  assent  to  the  mone^  being  so  treated.     Lacbh- 

MAN  DADAJI   V,    DAHODAB  AHBADAS 

•      p.  L.  R..  16  Bomu,  681 


(    6661     ) 


DIGEST  OP  CASES. 


(    6662    ) 


FAITICENT  TO  STAY  OB  SET   ABIDE 
SAUB. 

See  CA8B8  VNDBB   CoirrsiBiTiiON,  Suits 

POB— VoLirKTABT  PA-jniByTB. 

See     C0-8HABBBS~GBirBBAL    BlOHTB     IK 
JODTT  Pbofbbty      .     14  B.  Ij.  R.»  155 

[I.  Ij.  B.,  9  Calc,  877 
I.  li.  B.»  22  Calc,  800 

See  MoNBT  Had  akd  Bbcbivbd. 

[8  B.  li.  B.»  418 

See  Cabbs  undbb  Salb  fob  Abbbabs  op 
Bbkt— Dbfosit  to  Stay  Salb. 

See  Cabbs  ttkdbb  Saxb  fob  Abbbabb  of 
BEYBKins — Dbposit  to  Stat  Saib. 

See  VOLTTITTABT  PATMBHT. 

[I.  L.  B.,  25  Cala»  805 
1  C.  W.  N.,  458 

PEDIGBEE. 

See  ''EVIDBKOB— CiTIL      CaSBS— MlBOBL- 
LA5E0irs  DOCTTHBVTB— PEDIOBEB. 

[I.  Ii.  B.»  10  Mad.,  862 
Proof  of— 


See  Eyidbnob  Act,  b.  9. 

[I.  Ii.  B.,  18  AIL,  98 

See  Etidbnob  Act,  s.  82. 

[4  C.  Ii.  B.,  178 

X  Ij.  B.,  9  AIL,  467 

I.  L.  B.,  12  Calc,  219 

I.  Ii.  B..  18  Calc,  42 

I.Ii.B.,24  Calc,  265 

I.  Ii.  B.,  26  C«lc,  286 

L.  B.,  27  I.  A,  188 

L  L.  B.,  17  AU.,  456 

X..  B.,  22 1.  A.,  189 

TSNAIi  CODE  (ACT  XLV  OF  I860). 

See  Whippiitg    I.  Ij.  B.,  16  Bom.,  857 

Exceptions  in —  r 

See   Chab&b — ^Fobm  of  Chabgb — Gbkb- 
BAL  Casbb     .    L  Ii.  B.,  4  Calc,  124 

See  EviDBKOB  Act,  1872,  a.  105. 

[I.  Ii.  B.,  4  Calc,  124 

88.  1, 2. 

See  CBiaaKAL  PBocBBDnras. 

[L  Ii.  B..  18  Mad.,  858 


8.19. 


See  Sahotioit  for  Pbobeoittiok — Whbbb 
Sanction  is  Nbcbsbaby  ob  Other- 
WISE       .     .    L  Ii.  B.,  28  Mad.,  640 

—  8.  2I4 

See  Cases  vndbb  Pitblio  Sebyant. 


FEITAIi    CODE    (ACT    XLV    OF    1860) 
— continued. 

88.  22—24. 


See  Thbft  I.  Ii.  B.,  10  Mad..  186,  255 

[L  Ii.  B.,  15  Bom.,  702 

L  Ii.  R.,  22  Calc,  669, 1017 

I.  L.  B.,  27  Calc.,  501 

—  88.  23,  24.  ^ 

See  Cheating         .    22  W.  B.,  Cr.,  82 

—  8.  24. 

See  Bioting        .     L  Ii.  B.,  15  AIL,  22 

—  88.24,25. 

See  Fobgebt       .    I.  Ii.  R.,  8  AIL,  658 

[I.  Ii.  B.,  10  Calc,  584 

I.  Ii.  B.,  5  All.,  217,  221 

I.  Ii.  B.,  7  AIL,  403,  459 

I.  Ii.  B.,  19  Calc,  880 

I.  Ii.  B.,  15  AIL,  210 

I.  Ii.  B.,  25  Calc,  512 


—  88.  29, 80. 

See  Fobgebt 


2  B.  Ii.  B.,  A.  Cr.,  12 

[4  Bom.,  Cr.,  23 

2  Mad.,  247 

IIW.IL,  Cr.,16 


8.84. 


See  AcooHFLiOE    L  Ii.  B.,  14  Bom.,  115 

See  UsLAWFini  Asseicbly. 

[X  L.  IL,  8  Calc,  789 

—  8.  41. 

See    Plbadeb— BbxovA£,     Sttspenbion, 
AND  D18MI8SAI.  L  Ii.  B.,  17  AIL,  498 

[L.  B.,  22  I.  A,  19 

—  8.  52. 

See  Culfablb  Homioidb. 

[L  L.  B.,  14  Calc,  566 

See  Wbongful  Bestbatnt. 

[L  Ii.  B.,  12  Bom.,  877 

—  8.  59. 


See   Cases    ttndeb     Sentence —Tbans- 

POBTATION. 

—  8.  62. 

See  Fobfbitvbe  of  Pbopertt 

[8  W.  B.,  Cr.,  85 
12  W.  B.,  Cr.,  17 

—  88.64,65,67. 


See     Sbntbnoe— Ihpbisonicbnt — Iicpbi- 

SOXBNT  IN  DBFAT7LT    OF   FlNB 

[6  Mad.,  .Ap.,  40 

16  W.  B.,  Cr.,  42 

5  Bom.,  Cr.,  61 

1. 1..  B.,  6  Aa,  61 

I.  Ii.  B.,  18  Bom.,  400 

I.  Ii.  B.,  18  Mad.,  490 

I.  L.  R.,  10  Mad.,  165, 166  note 

I.  Ii.  B.,  22  Mad.,  288 
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VENAL    CODE    (ACT    XIjV    OF    1860) 

— continued, 

. 88.  66,  67. 

See  MAaiBTBATB,  Jitbisdiction  of  — 
Special  Acts— Bengal  Act  HI  op 
1863   .         .         .    10  W.  R,  Cr.,  80 

See     Sehtekce— Impbisonmbnt— Impei- 

80271IE17T  OeIVEBALLT. 

[I.  li.  B.,  1  AU.,  461 

8.70. 

See  Fine         .  5  Bom.,  Or.,  63 

[L  li.  B.,  ao  Calc,  478 

8.71. 

See   Cases    nn>BB    SEivTEKCE—CirMTrLA- 

TITB  SBHTENCES. 

-^— ^ 8.  72. 


See  SBiffTEircE— CiTMTrLATiVB    Sbwtbkcbs. 

[I.  I..  B.,  12  Mad.,  36 

See  Senteitce  —  Gebebal  Cases. 

[7  W.  B.,  Cr.,  13 

—  88.  78,  74. 

See  SEiTTBycE— SoiiTABT  CoirrnJEMEiiT. 

[I.  L.  P.,  6  AIL,  83 
8  B.  L.  B.,  A.  Cr.,  49 

—  8.  75. 


See  Chabob-  Fobv  op  Chab^e-  Genebal 
Casbb        .        L  Ii.  B.,  9  Mad.,  284 

See  Sbntencb — CuicrLATiVB  Sewtehces. 

pC  li.  B.,  11  AIL,  398 

See   Sektbwce — Sentewcb  apteb  pbbvi- 

OUS   CONTIOTION, 

8. 7a 

See  Abbest — Civil  Abbbst. 

[3  W.  B.,  Cr.,  63 

8. 79. 

See  TBBSPASs—GEirBBAL  Cases. 

[23  W.  B.,  Cr.,  40 

See  WBoirapuL  Bebtbaiitt. 

[T.  Ii.  B.,  12  Bom.,  377 
I.  Ii.  B.,  24  Calc,  886 

8.  81  and  s.  828— ^<j^  likely  to  cause 

harnh  done  wifhoul  a  criminal  intent  and  to  prevent 
other  harm — Causing  hurt. — The  nccased  was  a  sepoy 
Sir  a  native  infantry  regiment.  On  the  occasion  of  a 
fire  in  the  city  of  Ahmednagar,  he  and  the  rest  of  his 
company  tnmed  out  to  assist  in  extinguishing  it.  He 
with  other  sepoys  was  stationed  hy  their  officer  with 
orders  to  keep  clear  a  space  in  front  of  the  huming 
honse,  and  not  to  allow  any  one  not  in  uni-^orm  to 
Sntrade  on  that  space.  The  police  ander  the  city 
chief  constable  were  also  engaged  at  the  fire,  and  on 
some  one  of  them  coming  round  from  the  rear,  they 
were  warned  off  by  the  sentries.  A  fracas  between  the 
soldiers  and  the  police  took  place,  and  the  chief 
constable  was  kicked  by  the  accused.  For  this  he 
was   charged  before  the  Ma^strate,  and  fined  for 


FSNAIi    CODS    (ACT    XliV    OF    1860) 

— continued,  « 

voluntarily  causing  hurt  under  s.  823  of  the  Penal 
Code.  In  evidence  it  appeared  that  the  police 
attempted  to  force  the  military  guard,  which  had  been 
posted  as  above  stated,  and  it  was  further  proved  that 
the  chief  constable  was  not  in  uniform,  and  that  the 
accused  did  not  know  who  he  was.  It  was  not 
alleged  that  the  kick  was  unnecessarily  violent.  Held 
that  the  conviction  was  bad.  The  Magistrate  having 
found  that  the  chief  constable  was  not  in  uniform, 
and  that  the  accused  did  not  know  who  he  was* 
th^  kick  was  justifiable  as  given  in  g^ood  faith  for 
the  purpose  of  preventing  much  greater  harm  under 
s.  81  of  the  Indian  Penal  Code,  and  as  a  means  of 
acting  up  to  the  military  order.  Qttebn-Eicpbsss 
V,  BosTAN    .        .        .    X  Ii.  B.,  17  Bom.,  626 

8. 88. 


See  Stolbn  Pbo?ebty — Opvenobs  bbli- 
TiNO  TO  I.  Ii.  B.,  6  Mad.,  373 


1. Capacity  for  doing  wrong-" 

Malice,— In  constrnbg  s.  8^  of  the  Penal  Code,  the 
capacity  of  doing  that  which  is  wrong  is  not  so  much 
to  be  measured  by  years  as  by  the  strength  of  the 
offender's  understanding  and  judgment.  The  circnm- 
stances  of  a  case  may  disclose  such  a  degree  of  malice 
as  to  justify  the  application  of  the  maxim  malitia 
supplet  atatem,    Qubbn  «.  Aihoka 

[1 W.  B.,  Cr.,  48 


2. 


C<r parity  of  understanding 


to  commit  offence, — An  objection  that  the  accused  is 
of  such  an  age  as  not  to  have  attained  sufficient  matu- 
rity of  understanding  to  judge  of  the  nature  and 
consequences  of  his  conduct  is  not  one  of  a  prelimi- 
nary character,  but  rather  a  matter  of  defence  to. 
be  considered  with  the  other  issues  arising  in  the 
case.  Where  the  accused  is  over  seven  years  of 
age  and  under  twelve,  the  incapacity  to  commit  an 
offence  only  arises  where  the  child  has  not  attained 
suflicient  maturity,  etc. :  such  non-attainment  would 
have  apparently  to  be  specially  pleaded  and  proved. 
Tlie  **  consequences  of  his  conduct''  mentioned  in  8.83, 
Penal  Code,  are  not  the  penal  consequences  to  the 
offender,  but  the  natural  consequences  which  flow  from 
a  voluntary  act.    Queen  v.  LuKHnc  Agbadakbib 

[22  W.  B.,  Cr.,  27 


-8.84. 

See  Insavitt 


.  I.  Ij.  B.,  10  Bom.,  512 

[I.  Ii.  B.,  12  Mad.,  459 

I.  Ii.  B.,  14  Bom.,  564 

I.  KB.,  22  Calc,  817 

I.  Ii.  B.,  28  Calc,  604 


8.88. 


See  Cttlpablb  Homtcide. 

[L  Ii.  B.,  14  Calo,  666 

-8.94. 

See  AoooHFLiCE. 

[L  Ii.  B.,  14  Bom.,  116 

See  Optbztob  wdvr  Thbbat. 

|10  W.  R,  Cr„  48 
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PmrAIi    CODB   (ACT    ZLV    OF    1860) 

— eontimued, 

8. 96. 

See  HiTBT—CAirsiFCh  Hubt. 

[24  W.  R.,  Or.,  67 

See  OwwMVoa  BBLATnra  to  Dqcttmbvtb. 

[L  Ii.  B.,  12  MacL,  148 

See  Theft        •  5  Bom.»  Or.,  85 
BB.  96,  104. 


See  PlHTATB  DXVEVOB,  Bl&HT  07. 

[20  W.  B.,  Or.,  86 

—  SB.  97, 99. 

See  GiBBB    vvsxB    PBrrATB    Dsmroi, 

Bl&HT  OV. 

See  BionirQ     .  X  Ij.  B.,  24  Oalo.,  686 

—  8.99. 


See  Wboxtc^vuii  BssTsmrr. 

[I.  Ii.  B.,  12  Bom.,  877 

—  8.105. 

See  Pbiyats  Dvwesoe,  Bi^ht  ov. 

[18  W.  B.,  Or.,  64 
I.  Ii.  B.,  14  Bom.,  441 
I.  Ii.  B.,  16  Oalo.,  206 

See  IJVhkWwmi  Assbhbxt. 

[12  W.  B.,  Or.,  48 


88. 107, 108, 109. 


See  Casbs  xtsdvr  Abbtvbkt. 

—  8. 108A. 

See  JuBissionov  ob  Cbihibal  Cottbt — 

OfFBBOEB  OOXJOTTBD  ONST  PABTLT  DT 

ONB  Dibtbiot—Abbtkbitf. 

[I.  Ii.  B.,  24  Bom.,  287 

—  8.109. 

See  JUBISDIOllOB  OB  CbIMIKAL  COITBT — 
OVTBVOBB  OOXKITTBD  OHLT  PABTLT  TS 
OHB  DiBTBlOT— ABBZICBNT. 

[L  Ii.  B,  19  Bom.,  105 

See  EiDHAFPXHa  .  I.  Ii.  B.,  8  Oalo.,  969 

See  NiriBAKCB— Pubuo  Kttibanob  thtdbb 
Pbval  Codb  .  I.  Ii.  B.,  14  Mad.,  864 

See  Sabotiobbob  Pbobboutiob— Whbbb 

SABOTIOB  IB  BB0B88ABT  OB  OTHBBWIBB. 

>  [I.  Ii.  B.,  20  lCad«,  8 

—  8.U4. 


See  Abbtkbbt 


i^MTHBVT 
▼OS.  IT 


4  Mad.,  Ap.,  87 

[7  W.  B»,  Or.,  49 

8  Bom.,  Or.,  164 

10  Bom.,  497 

2  O.  W.  N.,  49 

L  Ii.  B^  27  Oalo.,  666 

4  0.W.  IT.,  809 

.    8  W.  B.,  Or.,  59 


PBNAIi   OODE    (AOT    XI«V    OF    1860) 

— eontinued. 

8.U6. 


See  KiDKAPForo  •  L  Ii.  B.,  1  Mad.,  178 

See  PoLiOB  Ma&ibtbatb. 

[1 B.  Ii.  B.,  O.  Or.,  89 

See  Public  Sbbyabt      21 W.  B.^Or.,  9 

—  8. 118. 


See   Ibfobxatiob    ob    Coxmibsiov    ob 
Obbbbob  1  Agra,  Or.,  87 

—  8. 120. 


See  Falbb  Evidbbob— FABBiOATnro^  Falbb 
Etidbbob     .    1  Ihd.  Jar.,  0. 8.,  106 


8.121. 


See  FoBBBTTUBB  OB  Pbopbbtt. 

[8B.  Ii.B,88 

See  WjLQrOQ  Wab  aoaibbt  thb  Qubbv. 

[7BIi.B.,68 

1.  8.   ISAA—Eafoitinff    dieqfeetion 

towarde  Govemment — Dieapprohation  of  doings  of 
Government,  Sxpreseion  of. — ^**  Disaif ection ''  and 
''disapprobation'*  explained,  and  g.  124 A  referred  to 
and  explained  to  the  jury.  Quebk-Empbbsb  v. 
JoaBBDBA  CHxrNDBB  BoBB    L  Ii.  B.,  19  Oalc.,  85 


2. 


JSvidenc e —  Wr it  in  g  e 


showing  intention  or  animns — Letters  of  eontri* 
hutore  published  in  newspapers— Disaffection. — 
The  accused,  who  was  the  editor,  proprietor,  and 
pnUisherof  the  '*Eesari"  newspaper,  was  charged 
under  s.  124A  of  the  Penal  Code  with  exciting,  and 
attempting  to  excite,  feelings  of  disaifection  to 
Government  by  the  publication  of  certain  articles,  etc., 
in  the  "  Eesari''  in  its  issue  of  the  15th  June  1897. 
In  order  to  show  the  intention  of  such  publicatioosy 
counsel  for  the  prosecution  tendered  in  eyidence  a 
certain  letter  signed  "Ghmesh"  which  appeared  in 
the  issue  of  the  "  Kesari  "  of  May  4, 1897.  Objection 
was  taken  that  it  was  not  admissible,  inasmuch  as 
letters  to  newspapers  often  express  opinions  which  are 
not  the  opinions  of  the  editor  and  publisher.  Held 
thf  t  the  letter  was  admissible  to  show  intention  and 
anunus.  S.  124A  of  the  Penal  Code  explained. 
Meaning  of  the  word  "  disaifection/'  Qttbbn-Eicpbbsb 
9.  Bal  OAKaADHAB  TiLAE  I.  Ik  B.,  22  Bonu,  112 


8. 


Seditious  puhlieation — 


DieaffMion,— The  word  "disaffection''  in  s.  124 A 
of  the  Penal  Code  is  used  in  a  special  sense  as 
meaning  political  alienation  or  discontent,  a  spirit  of 
disloyalty  to  the  Qovemment  or  existing  authority. 
An  litempt  to  excite  feelings  of  disaffection  to  the 
Qoyemment  is  equivalent  to  an  attempt  to  produce 

etlitical  hatred  of  Qovemment  as  established  by 
w,  to  excite  political  discontent,  and  alienate  the 
people  from  their  allegiance.  This  meaning  of  the 
woid  "  disaffection  "  in  the  main  portion  of  the  section 
is  not  varied  by  the  explanation.  Per  Pabsobb,  J, 
— ^Tlie  word  '*  disaffection"  used  in  s.  124A  of  the 
Indian  Penal  Code  cannot  be  construed  as  meaning  an 
absence  of,  or  the  contrary  of,  affection  or  love,  that  is 
to  say,  disUke  or  hatred,  but  is  used  in  its  special 

10  b 
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PXTNAI.    CODE    (ACT    XIiY    QF   1860) 

— eoMtinued. 

lense  as  ugnif ying  political  alienation  or  discontent, 
that  is  to  say,  a  feeling  of  disloyalty  to  the  existing 
GoTemment  which  tends  to  a  disposition  not  to  obey, 
but  to  resist  and  snbvert  the  (government.  Per 
Bavadb,  J* — "Disaffection'*  is  not  a  mere  absence 
or  negation  of  love  or  good- will,  but  a  positive  feeling 
of  aversion  which  is  akin  to  disloyalty,  a  defiant  in- 
sabordination  of  authority,  or  when  it  is  not  defiant, 
it  secretly  seeks  to  alienate  the  people  and  weaken  the 
bond  of  allegiance  and  prepossesses  the  nunds  of  the 
people  with  avowed  or  secret  animosity  to  Govern- 
ment,— a  feeling  which  tends  to  bring  the  Govern* 
ment  into  hatred  or  contempt  by  imputing  base  and 
oormpt  motives  to  it,  and  makes  them  indisposed  to 
obey  or  support  the  laws  of  the  realm,  and  which 
promotes  discontent  and  public  disorder.     Qubbv- 

EHFBB88   r.  BAMOHAHDBA  NABAYAN 

[L  Ij.  lU,  22  Bom.,  162 

^ Saeiting        disaffection — 

Meaning  of  the  term  ** ditaffeoiion"  explained^ — 
Any  one  who,  by  any  of  the  means  referred  to  in 
s.  124A  of  the  Penal  Code,  excites,  or  attempts  to 
excite,  feelings  of  hatred,  dislike,  ill-will,  enmity,  or 
hostility  towards  the  Government  established  by  law 
in  British  India,  excites  or  attempts  to  excite,  as  the 
case  may  be,  feelings  of  "disaffection"  as  that  term 
is  used  in  s.  124A.     Such  feelings  are  necessarily 
inconsistent  with  and  incompatible  with  a  dispogi- 
tion   to  render  obedience  to  the  lawful  authority 
of  Government    and   to  support   that    Government 
against    unlawful    attempts   to   subvert    or   resist 
i^      The  term    "  disaffection  *'  may    be  taken   as 
synonymous  with  "  dbloyalty."    The  ordinary  mean- 
ing of  the  term  "  disaffection  "  as  used  in  s.  124A  is 
not  varied  by  the  explanation  afppended  to  that  section. 
When  a  person  is  charged  with  having  committed  the 
offence  punishable  under  s.  124A  of  the  Tenal  Code, 
his  intention  may  be  inferred  from  one  particular 
speech,  article,  or  letter,  or  from  that  speech,  article, 
or  letter  considered  in  conjunction  with  what  such 
person  has  said,  written,  or  published  on  another  or 
other  occasions.      Where  it  is  ascertained  that  the 
intention  of  such  person  was  to  excite  feelings  of 
disaffection  to  the  Government  established  by  law  in 
British  IncBa,  it  is  immaterial  whether  or  not   the 
words  spoken,  written,  or  published  could  have  the 
effect  of  exciting  such  feelings  of  disaffection,  and  it 
is  immaterial  whether  the  words  were  true  or  were 
false,  and,  except  on  the  question  of  punishment,  or 
in  a  case  in  which  the  speaker,  writer,  or  publisher  is 
oharged  with  having  excited  such  feelings  of  disaffec- 
tion«  it  is  inmiaterial  whether  or  not  the  words  did  in 
fact  excite  such  feelings  of  disaffection.      Queen* 
JSmprees  ▼.  Jogendra    Chunder  Boee,  I.   Z.   R,, 
19  Calc,  S6 ;  In  re  the  petition  of  Bal  Q-angadhar 
Tilak,  I.  L.  R.,  22  Bom.,  112,  retored  to.     QvBSir- 
Bmpbbbs  v.  Ahba  Pbabad  •  X.  li.  B.9  20  AIL,  56 

B.141. 

See  Bbngal  Exoisb  Act,  b.  4. 

[L  li.  B^  24  Calc  824 

See  BiomrQ     •    L  Ij.  B.,  16  Calc,  206 

See  Casbb  tthdbb  UBLAwvnii  Abbbkblt. 


FESZTAIa    CODB    (ACT    XLV    OF   186(9 

—oontinmed. 

8. 148. 

See  UhiiAwtul  Absbmblt. 

[I.  K  B..  8  Calc,  688 

7  N.  W.,  208 

L  Ii.  B.,  14  Mad.,  126 

88. 148, 144, 147, 148, 148. 

See   Casbb     ubbbb    SBBTBVOB—Cincir. 

IiATIYB  SBNTBVOBB. 


—  8.  146. 

See  Biornro 

—  8. 147. 


I.  Ii.  R,  18  Mad.,  148 


See  Pbiyatb  Dbvbvob,  Bight  ov. 

[L  Ii.  B.,  16  Calo.,  206 

See  Bionva     .    I.  Ii.  R,  16  Calc,  206 

[I.  Ii.  B.,  26  Calc,  574 

I.  Ii.  B.,  15  AIL,  28 

I.  Ii.  B.,  24  Calc,  686 

W.  R.,  1864,  Cr.,  61 

88. 147, 148, 148. 

See  Casbb  tnrDBB  VvLkwvuik  Abbbkblt. 

-^  B»  143— "Deadly  weapon**— -Lafhu— 

The  question  whether  or  not  a  lathi  is  a  **  deadly 
weapon "  within  the  meaning  of  s.  148  of  the  Penal 
Code  is  a  question  of  ftet  to  be  determined  on  the 
special  circumstances  of  each  case  as  it  arises. 
QUBBB-ElCPBBBB  0.  Nathu    .  X  Ii.  B.,  15  AIL,  19 

8.  151. 


See  ITHJiAWViTL  Abbbkblt. 

[L  Ii.  R,  7  Bom.,  42 

—  8. 15& 

See  Sbittbnob— Ctticulativb  Sbntbkobs. 

[I.  Ii.  B.,  18  Calc,  106 


Ajteanlting  or  ohetructing  public 

tervant  in  discharge  of  hit  duties — Charge,  Form  of 

-  General  charge,— 8.  152  of  the  Penal  Code  con- 
templates an  assault  or  obstruction  to  some  particular 
public  servant,  and  where  the  charge  against  accused 
persons  as  framed  was  merely  to  the  effect  that  they 
assaulted  and  obstructed  "members  of  the  Police 
force"  in  the  discharge  of  tHeir  duties,  etc., — Seld 
that  a  conviction  under  that  section  could  not  be 
supported.    Fbbabat  v,  Qubek-Ebifebbb 

[L  Ii.  B.,  18  Calo.,  106 

8. 158 — Wantonly  giving  provocation 

with  intent  to  cause  riot — Abetment  of  riot  by  the 
public — Penal  Code,  s,  117. — In  Au^t  18^3  a 
riot  took  place  in  Bombay  between  Hindus  and 
Musalmans.  The  excitement  caused  by  the  riot  had 
not  entirely  subsided,  when  the  accused  composed  and 
published  a  poem,  giving  an  account  of  the  out- 
break, and  incidentally,  extolling  certain  classes  of 
the  Hindu  community,  namely,  the  Ghatis  and 
Kamatis,  for  the  brave  resistance  which  they  had 
offered  to  the  Mahomedan  rioters.  The  poem  extol- 
led the  Ghatis  and  Kamatis,  and  then  foUowed  these 
lines:  "May  God  give  glory  to  yout  confer  joy 
OQ  you,  night  and  day  I      Fight   again  for  your 
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PEKAIi    COBiB    (ACT    ZLV    OF    1860) 

-^eomiinmecL 

oonntrv's  good!    Braye,  braye    are   the   Eamatis! 
Why  tear  for  dying,  brother,  why  fear  for  dyug  f 
Sooner  or  later,  bnt  only  once,  a  man  has  to  die/' 
The  poem  was  written  in  Gnjarati,  a  language  not 
ordinarily  spoken  by  the  Ghatis  and  Eamatis*  or  eyen 
by  the  Mahomedans.    It  did  not  appear  that  any 
copies  of  the  work  were  distributed  among  the  people 
who  had  taken  part  in  the  riot,  nor  did  any  fresh 
riot  take  place  subsequently  to  the  publication  of 
the  work.     The  accused  were  prosecuted  and  con- 
yicted  under  ss.  117  and   153  of  the  Penal  Code 
(XLV  of  1860)  on  the  ground  that  the  lines  quoted 
aboye,  specially  the  words  "Fight  again,"   were  a 
direct   instigation  to  the    Ghatis  and  Eamatis    to 
renew  the  dUsturbances.      Seld  that  the  meaning  of 
the  passages  complained  of  was  to  be  gathered  from 
the  whole  poem.     The  general  spirit  of  the  poom 
was  clearly  in  fayour  of  peace  and  reconciliation.    It 
consisted  from  beginning  to  end  of  a  lamentation 
oyer  the  riots,  and  the  destruction  and  death  they 
had  caused,  and  of  repeated  counsel  to  peace  and 
harmony  between  Hindus  and  Mahomedans.     And 
there  was  nothing  to  indicate  that  the  author's  inten- 
tion was  to  instigate  the  Hindus  or  provoke  the 
Mahomedans  to  renew  the  disturbances.    The  words 
"  Fight  again  "  were  no  doubt  objectionable,  but  it 
would  not  be  a  proper  construction  of  the  words  to 
allow  them  to  override  the  whole  context  of  the  work. 
The  composition  could  not  be  regarded  as  an  "  illegal, 
act,"  and  its  publication  was  not  *'  malignant"  or 
'*  wanton  "  within  the  meaning  of  s.  153  of  the  Penal 
Code.    Qubbn-Ekpbbsb  r.  EiHANJi 

[L  li.  R.,  18  BoxxL,  758 

—  88. 154*  155, 157. 


See  RlOTTKG- 


8.156. 


.    7C.I1.B..289 

[4  C.  W.  N..  691 

I.I..  B.,12AII.,550 


See  Biornra    .    L  L.  IL»  18  Calo.»  388 
88.    169    and   WO— A  fray  ^Public 


place — Chahutra, — Held  that  a  chabutra  which 
was  neither  a  place  to  which  the  "public  had  a 
right  of  access,  nor  a  {dace  to  which  the  public  wore 
ever  permitted  to  have  access,  was  not,  though  it 
adjoined  a  public  road,  a  "  public  place "  within  ^he 
meaning  of  s.  159  of  the  Penal  Code.  Qubbn- 
EBCPBB83  p.  Sbi  Lal  L  I<.  B.,  17  All.,  166 

8.  160. 

See    SBKTBKOB  —  lUFBiaONlCBlTF  —  IlCPBI- 
SOFHBIIT  IN  DbTAULT  OP  FlKB. 

[L  Ii.  R,  1  Mad.,  277 
^  8. 161. 


See  AoooMPiiiOB  1. 1«.  B.,  27  Calc.,  144 

See  CHAsaB— FoBK  ov  Chabob— Gbkb- 
BAL  Cabbs     •    1  Ind.  Jar.,  N.  8.,  48 

->  88. 161, 162, 165. 

See  iLLsaAL  GsATiviOATioir. 

[L  Ii.  B.,  2  AIL,  958 

2ir.W.,148 

8  W.  B«,  Cr.,  10, 19 

L  Ii.  B.»  21  BosL,  517 


FBNAIa    CODE    (ACT    XLV    OF   1860) 

— eofUinmed. 

88. 161, 165, 166. 


See  PtTBLio  Sbbyavt. 

[L  Ik  B.,  4  Calc,  876 

L  Ii.  B.,  1  AIL,  580 

I.  Ii.  B.,  16  Mad.,  127 

8«  n^—Abteondi%ff  to  avoid  «er- 


viee  of  tnmmone — Evidence. — In  order  to  proye  the 
commission  of  an  oifence  under  s.  172  of  the  Penal 
Code,  the  prosecutor  must  show  that  a  summons, 
notice,  or  oMer  has  been  issued,  and  that  the  accused 
knew,  or  had  reason  to  belieye,  that  it  had  been 
issued.  To  abscond  to  ayoid  the  seryice  of  process 
which  has  not  issued  is  no  offence  under  s.  172  of  the 
Penal  Code.  Absconding  does  not  necessarily  imply 
change  of  place,  but  may  be  effected  by  concealment. 
If  a  person,  having  concealed  himself  before  process 
issues,  continues  to  do  so  after  it  has  issued,  he 
absconds.    Sbiniyaba  ATTAKaAB  v.  Qitbbn 

[L  Ii.B.,4  Mad.,  998 


2. 


Warrant    of  arrest — Ah- 


▼OL.  rr 


aconding  offender,  —A  warrant  addressed  to  a  police 
officer  to  apprehend  an  offender  and  bring  him  before 
the  Magistrate  is  not  a  "  summons,  notice,  or  order " 
within  the  meaning  of  s.  172  of  the  Penal  Code,  and 
the  offence  of  absconding  by  an  offender  against 
whom  a  warrant  has  been  so  issued  is  not  punishable 
under  that  section.  Qttbbn  v,  Woscbsh  Chundbb 
Ghobb        ....        5W.B,  Or.,  71 

QuBBN  V.  Amir  Jak         •        •  7  IT.  W.,  80S 

Qvbbk  r.  HoBBBDT  Mattjbb      9  W.  B.,  Cr.,  70 

8.  Warrant  addressed  to 

Ijfazir —  Warrant  of  arrest  in  execution  of  decree. 
— A  warrant  addressed  to  a  Nazir  by  a  Civil  Court  for 
the  arrest  of  a  defendant  in  execution  of  a  decree 
is  not  a  notice,  summons,  or  order  within  the  mean- 
ing of  s.  172  of  the  Penal  Code.  Qxtbbn  v.  Zahoob 
Ali  Khav 4  K.  W.,  97 

1. •  8.  VIZ— Refusal  to  give  reeeij^ 

for  summons. — A  refusal  to  give  a  receipt  for  a  sum- 
mons is  not  an  offence  under  s.  173  of  the  Penal 
Code.    Ik  bb  Bhoobunbswab  Dutt 

[I.  L.  IL,  8  Calo.,  621 :  2  C.  Ii.  B,  80 

Bbq.  v.  Kalta  bik  Fakib   .      5  Bom.,  Cr.,  84 

QuBBir-BicpBBBa  v.  Kbib^na  Gobikda  Das 

[1  Ii.  B.,  20  Calo.,  858 

2.  12  Refusal  to  receive  summons, 

— A  refusal  to  receive  a  summons  is  not  an  offence 
under  s.  173  of  the  Penal  Code.  Quebn  v.  PrNA- 
XALAi        .        •        •        L  Ii.  B.,  5  Mad.,  199 

Qitbbv  d.  ABirinraA  Nadav 

*[l.  Ii.  B,  6  Mad^  200  nota 

8. 174. 

See  Casbb  xtvdbb  CoirrBacFT  op  Coitbt — 

PBNi£  CODB,  8.  174. 

See  Holiday         .    8  B.  L.  B,  Ap.,  12 

See    Maqistbatb,     Jubibdiotiov     ot— 
POWBBS  OP  Magistbatbs. 

[I.  Ii.  B.,  18  Bom.,  880 

10  b  8 


(    6671    ) 


DIGJBST  OF  CASES. 


(    6678    ) 


TBNAL    CODS    (ACT 

— continued. 


XIiV    OF   1860) 


or— 


See    Magiitbatb,     Jubibdiotion 
Spboial  Aoib — Pbnal  Codb. 

.   [8  W.  R.,  Cp.,  61 

See  WrrwBBS  —  CwMiNAL  Casbs  — Suic- 
KonKG-  Witnbbbeb. 

[L  X..  B.,  24  Calo.  820 


Escaping  from  custody  of  peon, 

— CoTDplainant,  a  batta  peon,  arrested  defendant  on  a 
warrant  and  aaked  him  to  follow  him.  Defendant 
promised  to  do  bo,  and  went  into  his  honse  on  the 
pretext  of  getting  a  turban,  and  absconded.  Meld 
that  a  conviction  nnder  s.  174  of  the  Penal  Code  was 
illegal.    ANOinnfoxrs      •        .     7  Had.,  Ap.,  44 

8. 176. 


See  CoHTBMFT  OB  CouBT— Pbital  Codb, 
a.  175  .  I.  Ii.  It.»  12  Bom.,  63 

[L  Ii.  B.,  18  Mad.,  24 

See  Pbobuctiov  op  Doodhevtb. 

[I.  Ij.  B.,  12  BonL,  68 

See  WiTKBBa — Civil     Cases —Dbvault- 
iNG  WiTinsBSBB  L  Ij.  B.,  12  Bom^  68 

-  B.176. 

See  Cabbs  tjkdvr  Inpobhation  ov  Cok- 

XI88ION  OV  OfBBKOE. 


8.177. 


See    COXPLAIHT  —  IVBTlTirnOK    OV    COK- 
PLAIFF  AND  NECBBBABY  PbBLIMIHABIBB. 

[L  Ii.  B.,  27  Calo,  886 

1.  —    -  - Q  ivina  false  information 

io  police,—^.  177  of  the  PenfU  Code  does  not  apply 
to  the  case  of  any  person  who  is  examined  by  a 
police  officer  making  a  false  statement,  but  to  cases 
where,  by  Imw,  landholders  or  village  watchmen  are 
Umnd  to  g^ve  information,  and  to  other  analogous 
cases  of  the  same  description.  Qitbbk  r.  Lvokhbb 
SzHOH         .        .  .    12  W.  B.,  Cr.,  28 

2. Giving  false  information 

— Legally  hound — False  entry  in  diary — Obeying 
departmental  •  order, — To  make  a  false  entry  in  a 
diary  kept  by  a  Government  servant  and  sent  to  his 
offidal  superior  in  pursuance  of  a  departmental  order 
is  an  offence  within  the  meaning  of  s.  177  of  the 
Penal  Code.    Yibabami  Mubali  o.  Quben 

[L  Ii.  B.,  4  MacL,  144 

8,  Furnishing  false  i^formo' 

Hon  for  the  purpose  of  preventing  the  commission 
of  an  qffence,  Meaning  of — The  mformation  whidi, 
under  %e  second  brandi  of  s.  177  of  the  Penal  Code, 
a  person  is  lesally  bound  to  giv^  **  for  the  purpose  of 
preventing  the  commiBsion  of  the  offence"  relates 
not  to  the  commission  of  offences  generally,  but  to  the 
commission    of   some  piurticular  offence.     Iir  the 

XATTBB  OB  THE  PETITION  OB  FaKATULLA.       PAVA- 

TUXLA  9.  QvBBv-EicPBBSB^I.  Ii,  B.»  16  Calo.,  886 

4. and  8.  ^Z^Gining  false 

information  to  police — **  Legally  hound."  —  On 
S^d  KoTember  1890  the  accused,  who  was  a  Deputy 
Tahsildar,  submitted  to  his  official  superior  a  false 


PENAL    CODE    (ACT    ZIiV    OF   1860> 

— continued. 

**nil''  return  of  lands  in  his  enjoyment,  and  also  on 
5th  December  1890  made  a  false  statement  to  the 
same  effect  in  a  revenue  enquiry  before  the  Principal 
Assistant  Collector.  He  was  convicted  of  an  offence 
under  Penal  Code,  s.  177.  Held  that,  inasmuch  aa 
he  was  not  *'  legally  bound  "  within  the  meaning  of 
s.  48  of  the  Code  to  give  tl^  information,  the  convic- 
tion was  wrong.  Virasami  Mudali  v.  QfMsa,  I 
X.  B„  4  Mad.i  144,  dissented  from.  QaEBV-Eic- 
PBEBB  V.  Appayta        .    L  Ij.  B.,  14  MacL»  484 

6, False  information — Police 

officer  according  a  false  report — Held  that  a  police 
officer  at  a  police  station,  who,  being  as  such  officer 
bound  to  enter  all  reports  brought  to  him  of  ocgniz« 
able  or  non-cognisable  offences  in  the  station  diary, 
refused  to  enter  a  report  made  to  him  concerning  the 
commission  of  an  offence,  and  entered  instead  in  the 
diary  a  totally  different  and  false  report  as  that 
which  was  made  to  him,  had  thereby  committed  the 
offence  punishable  under  s.  177  of  the  Penal  Code. 

QlTBBlir-SHPBBBB  V,  MUHAMKAD  IbVAIL  KhAK 

[L  !«.  B.,  aO  AIL,  161 

6. ; and  as.  182,  416— JWr^ 

nishing  false  information — Cheating. — A  person 
attempted  to  obtain  his  recruitment  in  the  police  of  a 
district  by  giving  certain  information  which  he  knew 
to  be  false  to  the  District  Superintendent  of  Police. 
Jleld  that  such  person  had  not  thereby  comnutted  an 
offence  punishable  under  s.  177  or  s.  188  of  the  Penal 
Code,  or  the  offence  of  attempting  to  '*  cheat "  within 
the  meaning  of  s.  415  of  that  Code.  Empbbbb  r. 
DwabkaPbabad  .    L  Ij.  B.9  6  AIL,  87 


7. 


False    returns   furnished 


hy  vaccinators. — Certain  vaccinators  were  charged 
with  furnishing  false  returns  to  their  official  supe- 
rior. The  Magistrate  found  as  a  fact  that  the 
returns  furnished  were  false,  but  acquitted  the 
defendants  on  the  ground  that  they  were  not  "legally 
bound"  to  fumbh  information  within  the  meaning 
of  s.  177  of  the  Penal  Code.  Held  that  s.  177 
embraces  every  case  in  which  a  subordinate  may  seek 
to  impose  false  information  upon  his  superior.  The 
defendants  in  the  present  case  were  public  servants, 
and  part  of  the  duties  which  they  undertook  was  to 
make  true  returns  to  their  official  superior.  To  make 
false  returns  was  therefore  an  offence.    AvovriCOirB 

[6  MacL,  Ap.,  48 

Duty    of  police    officer^ 


Police  Act  (V  of  1861J,  s.  #rf.— Under  Act  V  of 
1861,  a  police  officer  is  bound  to  communicate  in- 
formation to  his  superior  officer  regarding  the  com- 
mission of  a  raiyat  affecting  the  public  peace,  and  to 
make  an  entry  thereof  in  the  diary  which  he  is 
required  by  s.  44  of  that  Act  to  keep ;  and  the  omis- 
sion to  give  such  information  brings  him  within  the 
purview  of  s.  177  of  the  Penal  Code.     Iv  the 

MATTBB  OV  THE  PETITIOir  OB  FUTTBR  HaHOKED 

(21 W.  B.,  Cr.,  80 


8. and  a.  4M--Cheating  by 

folse  personation,— A  gave  B  four  annas  to  pur- 
chase a  stamp  for  him  (A).  When  the  stamp  vendor 
asked  B  his  name,  he  gave  A'b  name  instead  of  his 
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FBNAL    COBfi    (ACT    XIiV    OF    186Q) 

— eontiumed, 

own.  ffeld  not  to  be  cheating  by  personation  under 
«.  416,  Penal  Code/  but  giving  false  informatiCMi 
under  s.  177.    Bbo.  v.  BAGhHon  bdt  Kahoji 

[8  Bom.,  Gr.,  42 


1. 


B.  179  —  Evidence  —  WUnest  — 


Evidence  Aei  (I  of  1S72L  *.  155.— Under  s.  166  of 
the  Evidence  Act  (I  of  1872),  a  Judge  has  the  power 
•of  asking  irrelevant  questions  to  a  T^itness,  if  he  does 
so  in  order  to  obtain  proof  of  relevant  facts ;  but  if  he 
asks  questions  with  a  view  to  criminal  proceedings 
being  taken  against  the  witness,  the  witness  is  not 
bound  to  answer  them,  and  cannot  be  punished  for 
not  answering  them,  under  s.  179  of  the  Penal 
Code.    EicPBHSS  r.  Habi  Lakbhicak 

[I.  Ii.  B.,  10  Bom.,  186 

Witn€9»  refueing  to  answer 


— Complainant — Criminal  Procedure  Code,  1882, 
e.  486. — 8emble—A  complainant  is  not  a  witness 
punishable  for  refusal  to  answer  under  s.  485  of  the 
<Code  of  Criminal  Procedure,  or  under  s.  179  of  the 
Penal  Code.    In  bb  Gaitbbh  Nabayah  Sathe 

[L  Ii.  B.»  18  Bom.,  600 


3. 


Criminal  Pr^ednre  Code, 


1898,  *.  161 — Be/usal  to  answer  questions  of  police 
officer* — A  refusal  to  answer  questions  asked  by  a 
police  officer  under  s.  161  of  the  Criminal  Procedure 
Code  (V  of  1898)  is  not  punishable  under  thb  section. 

i^UBBN-ElCPBBSS  r.  SANXABALDrOA  Kcim 

[I.  li.  B.,  28  Mad.,  644 


8.  180  —  Befnsal  to  sign  state- 


ment  made  before  Magistrate—  Code  of  Criminal 
Procedure  (X  of  1872J,  ss.  122  and  846.— An 
accused  person  who  refuses  to  sign  a  statement  made 
ftt  his  trial  in  answer  to  questions  put  by  the  Court 
commits  no  offence  punishable  under  s.  180  of  the 
Penal  Code.    Empbebs  «.  Sibbapa 

[L  li.  B.,  4  Bom.,  16 


2.  Criminal  Procedure  Code 

{Act  Xofl8S2),  ss.  69,  71— Criminal  Procedure 
Code  (Act  X  of  1872J,  *.  154— Refusal  to  sign 
receipts  for  summons,— A  mere  refusal  to  sign  a 
receipt  for  a  summons  is  not  an  offence  under 
«.  180  of  the  Penal  Code.  Qttabn-Ehpbbbb  v. 
Kbibhva  Oobutda  Dab  .  L  Iii  B.,  90  Calo.,  868 


8.181. 


See  Falbb  EymBKOB—QBKEBAL  Cases. 

PC  li.  B.,  6  Mad.,  262 

8  Bom.,  Cr.,  21 

4  Mad.,  Ap.,  18 

I.  Ii.  B.,  6  AIL,  17 

See    Sbhtbnob  —  Impbisobxent— Impbi- 

SOKXEHT  GbkBSALLT. 

[4  Mad.,  Ap.,  18 


8.182. 


See  Bbvoal  Mubioipal  Act,  1884,  a.  183. 

[L  Ii.  B.,  22  Calo.,  181 


FBZTAIi    COBS    (ACT    ZLV    OF   I860) 

— eomtinued. 

See  Falbb  Chabgb     .  8  W.  B.,  Cr.,  67 

[L  Ii.  B.,  6  AIL,  86,  887 

L  Ii.  B.,  7  Bom.,  184 

L  Ii.  B.,  6  Calo.,  184 

4  C.  Iw  B.,  184 

7  C.  Ii.  B.,  882 

See  Malioioub  Pbobeoution. 

[I.  Ii.  B.,  19  Bom.,  717 

See  Sakotiov  to  Pbosboutiok^Natube, 

FOBV,  AVJ>  SUTPICIENOY  OP  SaITOTION. 

[L  Ii.  B.,  20  Calc,  474 

See  Savotion  to    Pbobbcution— Fowbb 
TO  obant  Sabotiov. 

[L  Ii.  B.,  27  Calc  462 
4  C.  W.  IT.,  866 

See  Sabctiob  to  Pbobboutiob—Powbb 
to  questiov  Obavt  op  Sanotioit. 

[L  Ii.  B.,  4  Calc  869 

See  SAVonoB  to  Psobbovtiob— Whbbb 
Sanction  ib  Necebsaby  ob  othbbwibb. 

[X  Ii.  B.,  8  AIL,  882 
18  W.  B.,  Cr.,  67 


1. 


False  information  to  the 


police — Charge  made  against  no  specific  person — 
Specific  charge,—^,  182  of  the  Penal  Code  must  be 
risA  as  an  entire  section,  and,  when  so  read>  it  applies 
to  those  cases  in  which  the  police  are  induced* 
upon  information  supplied  to  them,  to  do  or  omit 
to  do  something  which  might  affect  some  third  person, 
and  which  they  would  not  have  done  had  they  known 
the  truth  of  the  matter  laid  before  them.    In  thb 

KATTBB  OP  THB  PETITION  OV  GOLAK  AHUED  KazI 

[I.  I..  B.,  14  Calc  814 

Giving  false  information 


to  a  public  servant. — Under  s.  182  of  the  Penal  Code 
(Act  XLV  of  I860),  the  giving  of  false  information 
to  a  public  servant  is  pienal,  when  dther  of  two 
coDBequences  is  intended  to  be  caused  or  is  known 
to  be  likely  to  be  caused  by  the  false  information, 
the  first  being  the  causing  the  public  servant  "to  use 
the  lawful  power  of  such  public  servant  to  the  injury 
or  annoyance  of  any  person/'  the  second  being  the 
causing  the  public  servant  "to  do  or  omit  an^hing 
wluch  such  public  servant  ought  not  to  do  or  omitj 
if  the  true  state  of  facts  respecting  which  such 
information  is  given  were  known  to  him."  To  con- 
stitute an  offence  under  the  latter  part  of  the  section, 
it  is  not  necessary  to  show  that  the  act  done  would 
be  to  the  injury  or  annoyance  of  any  third  person. 
A  personated  ^  at  an  examination,  called  the  Yer- 
nacular  Sixth  Standard  Examination.  A  passed  the 
examination,  and  obtained  a  certificate  from  the 
educational  authorities  in  B'b  name.  B  there- 
upon applied  to  the  Assistant  Collector  to  have  his 
name  entered  in  the  list  of  candidates  for  service  in 
the  Bevenue  Department.  He  attached  to  this 
application  the  certificate  issued  in  his  name,  as  it 
was  a  rule  of  Government  that  only  thost  who  had 
passed  the  Sixth  Standard  Bxamination  were  eligible 
for  employment  in  the  Bevenue  Depan>ment.  On 
receipt  of  this  appliaUion,  the  Assistant  Collector 
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ordered  B'b  name  to  be  entered  on  the  list  of  can- 
didates. Seld  that  B  was  gnilty  of  the  offence  of 
giving  false  infonnation  to  a  public  servant  within 
the  meaning  of  the  latter  part  of  s.  182  of  the  Penal 
Code.    Qubbit-Empbbbb  v.  Ganxsh  Ehakdb&ao 

[L  Ii.  B.,  18  Bom.,  506 


8. 


Criminal  Procedure  Code, 


ss,  S42,  428,  640- Examination  on  affirmation  of 
one  preferring  a  criminal  appeal —  Verification  of 
petition  of  appeal, — In  a  petition  of  appeal  from  a 
conviction,  the  appellant  falsely  stated  that  the  con- 
victing Magistrate  declined  to  summon  his  witnesses. 
The  Magistrate  to  whom  the  appeal  was  preferred 
called  upon  the  appellant  to  verify  the  allegations 
in  the  petition  of  appeal  on '  solemn  affirmation,  and 
he  did  so.  Held  that  the  appellant  had  not  com- 
mitted  an  offence  under  s.  181  or  182  of  the  Penal 
Code.     QUBBir-EMPBBBB  «.  Subbayta 

[I.  li.  K.,  12  MacL»  451 


4. 


Giving f alee  information 


to  public  eervant — Definition  of  offence  provided 
for  in  e,  182  explained, — In  order  to  constitute  the 
offence  defined  in  s.  182  of  the  Penal  Code,  it  is  not 
necessary  that  the  public  servant  to  whom  false 
information  is  given  should  be  induced  to  do  any- 
thing or  to  omit  to  do  anything  in  consequence  of 
such  information.  The  gist  of  the  offence  is  not 
what  action  may  or  may  not  be  taken  by  the  public 
servant  to  whom  false  information  is  given ;  but  the 
intention  or  knowledge  (to  be  inferred  from  his  con- 
duct) of  the  person  supplying  such  information. 
In  the  matter  qf  the  petition  of  Oolam  Ahmed 
Kasi,  J,  L,  E„  14  Calc,  314,  dissented  from. 
Qubbk-Empbbsb  V,  BiTDH  Sbn 

[I.  Ii.  B.,  18  All.,  851 

5, Falee    information    to    a 

public  servant — False  complaints  to  police, — 
Where  as  the  result  of  a  police  mvestigation  it 
appears  that  a  complaint  made  to  the  police  of  the 
commission  of  an  offence  punishable  under  the  Penal 
Code  is  false,  it  is  not  necessary  that  the  complainant 
should  be  given  any  further  opportunity  of  estab- 
lishing the  truth  of  his  allegation  before  his  pro^ 
secution  under  s.  128  of  the  Penal  Code  is  ordered. 
Qitbbk-Empbbbb  V,  Baghxt  Tiwabi 

[I.  Ii.  B.,  15  A1L»  886 

6.  and  b.  189 — Bight  of  per- 
son against  whom  information  has  been  falsely  given 
to  institute  criminal  prosecution — Consent  of  public 
servant. — A  person  against  whom  information  has 
been  falsely  given  with  a  view  to  his  injury  has  a 
right  to  brin^  a  civil  action  for  damages,  with  or  with- 
out the  consent  of  the  public  servant  against  whom 
the  offence  was  committed;  but  he  cannot  bring  a 
criminal  diarge  under  s.  189,  or  any  other  section 
of  Ch.  X  of  the  Penal  Code,  without  the  permis- 
sion of  such  public  servant ;  the  law  looking  upon 
the  conduct  of  the  person  who  gives  the  false 
information  as  an  offence,  not  againrt  the  individual 
charged,  but  against  the  public  servant  to  whom  the 
false  information  was  given .  To  constitute  an  offence 
under  s.  182  of  the  Penal  Code,  the  information 
given  mast  be  infonnation  which  the  informer  knew 


PENAIi    CODS    (ACT 
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or  believed  to  be  false,  and  it  must  be  proved  that  he 
gave  it  with  such  knowledge.  '  Iv  thb  xattbb  07 

THB  PBTITIOV  09  AbDOOL  LVTBBV 

[9  W.  B.,  Cr.,  81 

See  Qfbbn  v.  Bax  Qolak  Sxhg    . 

[11 W.  B.,  Cr.,  Sa 


7. 


Statements   made  by   pri* 


sonerfor  his  defence. — Statements  made  by  a  prisoner 
for  the  purposes  of  his  defence  cannot  be  held  to  be 
"  information  given  to  a  public  servant "  within  the 
meaning  of  s.  182  of  the  Penal  Code.  Qubbv  v. 
Dabu  Khav  .  .    2TSr,  W.,  12& 


8. 


Giving  false  information 


to  public  servant, S.  182  of  the  Penal  Code  doea 
not  apply  where  the  public  servant  mism formed  is 
only  competent  to  pass  and  passes  on  the  information, 
and  the  power  to  be  exercised  by  him  cannot  tend 
to  any  direct  or  immediate  prejudice  of  the  person 
against  whom  the  information  is  levelled.  Qubbn 
V.  Pbbuitvav  L  I«.  B.9  4  Mad.,  341 


9. 


Furnishing  false  informa*^ 


tion — Cheating. — A  person  attempted  to  obtain  his 
recruitment  in  the  police  of  a  district  by  giving  cer- 
tain information  which  he  knew  to  be  false  to  the 
District  Superintendent  of  Police.  Held  that  such 
person  had  not  thereby  committed  an  offence  punish- 
able under  s.  177  or  s.  182  of  the  Penal  Code,  or  the 
offence  of  attempting  to  "  cheat  **  within  the  meaning 
of  s.  415  of  that  Code.  Ehfbbbb  v,  Dwabea  Pba- 
BAD L  Ij.  B.,  6  All..  97 


10. 


Giving  false  **  informa- 


tion "  to  a  public  servant. — M  falsely  informed  the 
Collector  of  a  district  that  certain  zamlndars  had 
usurped  possession  of  certain  land  belonging  to  Gov- 
ernment, with  the  intent  "  to  give  trouble  to  such, 
zamindars  and  waste  the  time  of  the  public  author- 
ities." Held  that,  inasmuch  as  such  information 
was  no  more  than  an  expression  of  a  private  person's 
belief  that  the  Collector  might,  if  he  chose,  sustain  a 
civil  suit  with  success  against  such  zamindars,  and 
as,  had  the  Collector  agreed  with  the  informant,  the 
result  would  not  have  been  that  he  would  have  used 
his  lawful  power  as  a  Collector  or  as  a  Magistrate  to 
the  injury  or  annoyance  of  such  zamindars,  or  that 
he  would  have  done  an}  thing  he  ought  not  to  have 
done,  Af  had  not  committed  an  offence  under  s.  182 
of  the  Penal  Code.    Ehpbbbb  v.  Madho 

[L  Ii.  R,  4  All.,  498 


11. 


Public     servant — Forest 


Act  (FlI  of  iSrS^.—Under  s.  172  of  the  Forest  Act 
(VII  of  1878),  a  forest  officer  is  a  public  servant 
within  the  meaning  of  the  Penal  Code.  Any  inform- 
ation given  to  him  with  the  intent  mentioned  in 
s.  Ib2  of  the  Penal  Code  is  punishable  under  that 
section  whether  that  infonnation  is  volunteered  by 
the  informant,  or  is  given  in  answer  to  questions  put 
to  him  by  that  officer.  Qubbk-Ehfbbsb  v,  Baxji 
Sajababao  .  .    L  Ii.  B.,  10  Bom.»  124 


12. 


Complaint  of  giving  false 


information.  Prosecution  of. — No  g^round  for  a  com» 
plaint  of  giving  false  information  to  a  public  servan 


(    6677    ) 


DIQB8T  OP  CASKS. 


(    6678    ) 


nSN All    COBS    (ACT    XLV    OF  1860) 

— eouHmted. 

under  ■•  182  of  the  Penal  Ck)de  eziits  on  the  part  of 
anjr  one  but  the  public  Bervant  affainit  whom  the 
offence  was  committed*    Qubbn  r.  Mitbbbi  Bax 

[8  IT.  W.,  IM 


IS. 


and  8.  211— ProMcti<to» 


under  s.  lS2—Complai%i^Rtjeet%im  with  reference 
to  police  report,— X  made  a  report  at  a  police  station 
accusing  J2  of  a  certain  offence.  Hie  police  having 
reported  to  the  Magistrate  having  jurisdiction  in  the 
matter  that  in  their  opinion  the  offence  was  not 
established,  the  Magistrate  ordered  the  case  to  be 
''shelved."  K  then  preferred  a  complaint  to  the 
Magistrate  ilgain  accusing  £  of  the  offence.  The 
Magistrate  rejected  the  complaint  with  reference  to 
the  police  rep<vt.  Subsequently  R,  with  the  sanction 
of  the  police  authorities,  instituted  criminal  proceed- 
ings against  K,  under  s.  182  of  the  Penal  Code,  in 
respect  of  the  report  which  he  had  made  at  the 
police  station,  and  JT  was  convicted  under  that  sec- 
tion. Held  that  £*s  conviction  under  s.  182  of 
the  Penal  Code  was  illegal,  as  the  Magistrate  had 
no  power  to  entertain  a  complaint  under  that  section 
at  the  instance  of  jB,  the  application  of  s.  182  and 
the  institution  of  prosecutions  under  it  being  limited 
to  the  public  servant  against  whom  the  offence  has 
been  committ^  or  to  his  official  superior,  as  men- 
tioned in  s.  467  of  Act  X  of  1872,  ftnd  it  not  beins 
intended  that  those  provisions  should  be  enforced 
at  the  instance  of  private  persons.  Moreover,  if  K*b 
complaint  was  false,  his  offence  was  against  jB,  and 
not  against  the  public  servant  to  whom  the  complaint 
was  made,  and  fell  within  s.  211  of  the  Penal  Code. 
BicpBsBS  V.  Bapha  Eishbv   .  I.  If.  B.,  5  All.»  86 


14. 


Prosecution,  Sanction  to 


—Criminal  Procedmre  Code,  «.  196,— A  prosecution 
under  s.  182  of  the  Penal  Code  may  be  instituted 
by  a  private  person,  provided  that  he  first  obtains 
the  sanction  of  the  public  officer  to  whom  the  false 
information  was  given,  or  of  his  official  superior. 
Queen' Empress  v.  Uadha  Kishan,  I.  L,  JR.,  5  All,, 
86,  overruled.    QtTBXK-ExFBBSs  v.  JuaAL  Eissobb 

[X  Ii.  B^  8  A1L»  882 


16. 


False  information  to   a 


public  servant.  Charge  of — Criminal  Procedure 
Code,  s,  196 — Sanction  to  prosecution — Separate 
convictions  for  one  statement.  Illegality  of. — An 
information  was  given  to  a  police  officer  in  the  course 
of  which  two  persons  were  named  in  whose  hoascs 
stolen  property  bdonging  to  a  certain  individual 
would  be  discovered :  on  complaint  the  information 
was  found  to  be  false,  and  the  accused  was  convicted 
and  punished  for  two  offences  under  s.  182  as 
affec^og  two  different  persons.  Held  that,  although 
the  information  related  to  two  different  persons,  the 
accused  could  be  charged  with  having  made  only 
one  false  statement*  and  punished  for  one  offen(;p 
under  s.  182.  S.  195,  Criminal  Procedure  Code, 
dearly  shows  that  a  complaint  directiy  made  by  a 
public  servant  mentioned  therein  is  quite  as  sufficient 
as  his  sanction.  Empress  of  India  v.  Radha  Kishan, 
L  L,  R,,  6  All^  SB,  dissented  from.  Poovir  Suras 
«.Mai>hoBhot     .        .    L  Iii  Bh  18  Calo.9  270 


FESZTAZi    COBB   (AOV   XIiV     OF  1860) 

— coutiuued,  " 

L B,  2BS—Reeist^nee  to  taking  of 

property  hy  the  authority  of  a  public  servant — Oft- 
jection  to  attachment  of  property  in  execution  of  a 
decree, — A  mere  oral  statement,  by  a  person  chdndnff 
to  be  the  owner  of  certain  articles  attached  by  a  bailiff 
in  execution  of  a  decree,  to  the  effect  that  he  would 
not  allow  the  bailiff  to  take  away  the  articles  unless 
he  entered  them  as  his  property,  does  not  amount  to 
an  offence  under  s.  188  of  the  Indian  Penal  Code. 

QUBBB-BlCPBBSB  V,  HUBAIir 

[I.  Ij.  B.»  15  Bonu.  664 

2. Resistance  to  attachment 

— Lawful  authority — Village  Chaukidari  Act 
(Bengal  Act  VI  of  1^70),  ss.  26,  S7,  and  84.-^ 
Where  a  village  chaukidar,  without  the  preparation 
and  publication  of  a  list  of  defaulters,  and  without 
any  written  authority  as  required  by  s.  26  and  s.  27 
of  the  VUlage  Chaukidari  Act  (Bengal  Act  VI 
of  1870),  attached  some  property  for  levying  the 
amount  of  arrears, — Seld  that  resistance  to  snch 
attachment  was  not  an  offence  under  s.  188  of 
the  Penal  Code.  DuBGhA  Chaban  Mali  v.  Nobut 
CHAia>BA  SiL  .  L  Ii.  B.,  26  Calc^  S74 


8. 


Resistance  to  the  taking 


of  property  ^Attachment  qf  goods  not  being  pro* 
perty  of  judgment»debtor, — A  decree  having  been 
passed  against  the  assets  of  a  deceased  debtor,  execu- 
tion was  taken  out  and  the  officer  of  Court  proceeded 
to  seize  certain  goods.  The  accused  successfully 
resisted  the  seizure,  asserting  that  the  goods  seized 
were  his  own.  H  e  was  thereupon  charged  with  having 
committed  an  offence  under  the  PeniJ  Code,  s.  183, 
but  he  was  acquitted  for  want  of  proof  by  the 
prosecution  that  the  goods  were  assets  of  the  deceased* 
Held  that  the  acquittal  was  wrong,  and  should  be 

set  aside.       QtTBBV-EmPBBSS    r.  TBIVOfllTTAlCBALA 

Pathav  X  Ii.  B.,  21  Mad.,  78 

—  B.  186. 

See  Cbimdtal  Pboobdxtbb  Codbs,  a.  487 
(1872,8.478)    .        .      7N.W.,182 


8. 186. 


See  CouPEinEiATioxr— CBDfnrAL  Cabbb — 
To  AcouBBD  ON  Dismissal  ov  Cox- 
PLAnn  I*  li.  B.,  20  CalOt  481 

Obstructing  public  servant 


in  the  execution  of  his  duty — Escape  from  lawful 
custody. — Escaping  from  lawful  custody  is  not  ob« 
stmctmg  a  public  servant  in  the  discharge  of  his 
public  functions  within  the  meaning  of  s.  186  of 
the  Penal  Code.  Bbo.  v.  Pobhit  bib  Dha|cbaji 
Patil  2  Bom.*  184: 2nd  Bd.,  128 

Refusal     to    accompany 


measuring  clerk  employed  under  Bom,  Act  I  of 
1866. — Conviction  and  sentence  under  s.  186  of  the 
Penal  Code  reversed,  as  the  conduct  of  the  accused, 
refnnng  to  accompany  a  measuring  derk,  employed 
under  Act  1  of  1865  (Bombay),  to  his  (the  accused's^ 
house  and  permit  it  to  be  measured,  did  not  consti- 
tute the  offence  of  obstructing  a  pubUc  servant  in 
discharging  his  public  functUms.  Bb&.  r.  Bhaoti. 
DAS  BHAaTAVDAs  6  Bom.,  Cr.»  61 


(    6679    ) 


DIQB8T  09  CASKS. 


(    6680    ) 


FEVAI*  COPE    (ACT    XLV    OF    ISaO) 


8.  Ohairuetian  to  officer 

fUgUfiablfi  teaf^king  wiihomt  tcarraut  thomgh  acting 
%•  good  faith, — An  officer  subordiiiate  to  ihe  oflicer 
in  ebarge  of  a  pdJce  lUtioD  who  was  deputed  by  the 
latter  to  make  an  enqnirj  nnder  b.  135,  Criminal 
Procedure  Code,  1861,  attempted  without  a  search 
warrant  to  enter  a  house  in  search  of  property  aUeged 
to  have  been  stolen.  Held  that  persons  obstructing 
and  resisting  his  so  doing  could  not  set  up  the 
illegality  of  the  oflicer^s  prcceeding  as  a  justification 
of  their  obstruction  unless  it  was  shown  the  officer 
was  acting  otherwise  than  in  good  faith  and  without 
maUce.    Bbo.  «.  Vtaskatbjly  Shbivivab 

[7  Bom.,  Or.,  60 

and  B.  'l&A^OUirmeting 


public  eerramt— Bailiff  hreaiing  open  door*  «•- 
justifiably,— li  a  bailiff  break  the  doors  of  a  tlnrd 
person,  in  order  to  execute  a  decree  against  a  judg- 
ment-debtor, he  is  a  trespasser  if  it  turn  out  that  the 
person  or  goods  of  the  debtor  are  not  in  the  house ; 
and  under  such  dicumstances  the  owner  of  the  bouse 
does  not,  by  obstructing  the  buliif ,  render  himself 
punishable  under  s.  183  or  s.  186  of  the  Penal  Code. 
Bsd.  V.  Oazi  kom  Aba.  Doxi     .  7  Bohl,  Cr.,  88 

Refusal  ofeart'Owuer  to 


hire  his  cart  to  Oovernmeni  oJJ^r,— The  refusal  of 
a  osit-owner  to  give  his  cart  on  lure  to  a  QoTemment 
officer  does  not  ccmstituto  the  oifence  of  obstructing  a 
pnbHr  serrant  in  the  discharge  of  hb  public  fune- 
tioDs  within  the  meaning  of  s.  186  of  the  Penal  Code. 
Bso.  r.  Dhobi  Kvixav  9  Bom.,  165 


6. 


Mousadar— Public  servant. 


t 


— ConTiction  under  s.  186  of  the  Penal  Code,  of 
obstructing  a  mousadar  in  the  discharge  of  his  duty, 
rerersed,  there  being  nothing  to  show  that  themouia- 
dar  was  a  public  servant.    Jotvath  v.  Soosjasax 

9W.B^Cr.,66 

7.  Voluntarily  obstructing  a 

public  servant  in  discharge  of  his  duties — Mamlat- 
dar^s  decree — Execution  by  a  surveyor  under 
Collector's  orders— Public  function— Right  of 
private  defence,— In  a  suit  filed  in  a  Mamlatdar's 
Court  under  Bombay  Act  III  of  1876,  the  plaintiiF 
obtained  a  decree  against  the  accused  for  possession  of 
a  certain  piece  of  land.  When  the  Ttf^ml^f^fn.  p^. 
oeeded  to  execute  the  decree,  he  found  that  there  was 
DO  land  corresponding  to  the  boundaries  set  forth 
in  the  plaint»  and  that  the  parties  were  j<nnt  owners 
and  in  joint  occupation  of  the  land  in  dispute. 
Finding  himself  unable  to  executo  the  decree,  the 
Kamlatdar  referred  the  matter  to  the  Collector  for 
adyice.  The  Collector,  on  looking  into  the  papers  of 
the  case,  ordered  a  surveyor  to  executo  the  decree  by 
dividing  the  land  in  ^sputo  and  putting  the  decree- 
holder  in  possesfion  of  his  share.  The  surveyor,  in 
attempting  to  executo  the  decree,  was  obstmctod  by 
the  accused,  who  was  tht-reupon  tried  and  convioted  of 
the  offence  of  voluntarily  obstructing  a  pnblic  servant 
in  the  discharge  of  his  public  functions,  ander  s.  186  of 
the  Penal  Code  (Act  XLV  of  1860).  Jleld,  reversing 
the  conviction,  that,  as  the  Collector  had  no  legal 


FXBTAZi   coin    (ACT    XlaV    OF    1880) 

—continued. 

authority  to  issue  the  order  to  the  sarveror  in  ex«ca« 
tionof  the  Xamlatdai's  decree*  the  surveyor  acting 
under  that  order  was  not  discharging  a  po^Bc  fano- 
tion,  and  the  act  of  the  accused  was  not  an  <rfIenoe 
against  s.  186  of  the  Penal  Code.  Held,  fmiher, 
that  the  Collector's  order  was  so  entirdy  Mrm  uires 
as  to  leave  no  room  for  the  (^lention  of  dthertfaefiat 
or  the  second  clause  of  s.  99  of  the  Penal  Code. 

QUBU-BmsSBB  V.  TUIrBIBAK 

[I.  I«.  B^  IB  Bool,  168 


8,  Public  servant — Ameen 

appointed  under  Bengal  Tenancy  Act  {VIII  of 
1885),  s.  69— Bengal  Tenancy  Act^  s.  89,— A  penou 
nouunated  by  the  Collector,  under  s.  69  of  the  Bengal 
Tenancy  Act,  for  the  purpose  of  making  a  ^viaonof 
crops  between  the  landlord  and  the  terant,  Is  not  a 
public  servant  within  the  meaning  of  s.  186  of 
the  Penal  Code.  CHATm  Lal  v.  Tkaooob 
PxBBHAB  .    I.  la.  B.,  18  Calo,  518 


9.  Obstructing  a  public  servant 

— Public  taccinaior.  —To  spread  a  fslse  report  and 
thereby  prevent  persons  from  bringing  their  children 
iw  vaccination  to  the  public  vaccinator  is  not  an 
offence  under  Penal  Code,  s.  186.  Qunv-BiCFBBiS 
v.Thimmachi  LKB^lSlCadL, 


10. 


and  8. 


public  servant—"  Voluntarily,'*— A  IMstrict  Jnd^ 
ordered  that  the  house  of  the  defendant  in  a  suit 
pending  before  1dm  be  searched  and  oertun  property 
brought  to  the  Court,  and  appointed  a  commisaoncr 
to  carry  out  this  order.  The  commissioner  went 
to  tiie  house,  but  the  defendant  shut  the  doon 
and  would  not  admit  him.  A  crowd  collected,  and 
the  commissioner  felt  it  would  be  unasfeto  proceed  to 
carry  out  the  order  by  force,  and  was  unable  to  do  so 
otherwise.  The  defendant  was  prosecuted  and  sen- 
tenced under  Penal  Code,  s.  186.  M^i  that  the 
facu  disclosed  no  offence  under  that  section.  The 
use  of  the  word  "  voluntarily  *'  in  that  section  seems 
to  contemplato  some  overt  act  of  obstruction,  and  not 
that  mere  passive  conduct  should  be  penal.  Quxnr- 
E1CPXB88  V.  SoiocAVHA  .  I.  Ii.  B^  15  Madi,  281 


11. 


Voluutarily   obttrueting 


public  servant  in  discharge  of  his  duties — Impeding 
railway  eervaut — Railways  Act  (IX  of  1890), 
ss,  121,  i2;9.— Before  a  person  can  be  convicted  of 
wilfully  obstructing  or  impe^Bng  a  railway  servant  in 
the  dischaige  of  his  duties  as  provided  in  s.  121  of  the 
Bulways  Aict  (IX  of  189<  )  or  of  voluntarily  obstruct- 
ing a  public  servant  in  the  dischaige  of  his  public 
functions  as  provided  by  s.  1S6  of  the  Penal  Code,  it 
must  be  shown  that  the  obstruction  or  resistance  wss 
offered  to  the  railway  or  public  servant  in  the  dis- 
charge of  his  duties  or  pobHc  functions  as  autho- 
rised by  law.  The  mere  fact  of  a  public  servant  or 
railway  servant  believing  he  i^as  acting  in  the 
dischtfge  of  bi«  duties  or  public  functions  is  not 
sufficient  to  make  resistance  or  obstruction  to  him 
amount  to  an  offence.    Ih  thb  xattsb  op  thi 

PBTITION  OP  BABODA  KASTO  PBAIIAVIOK 

[law.  W,  74 
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la 


Ohstruetinff  public  servant 


i»  discharge  of  his  public  functions — Amcen,  Power 
of,  to  metuure  lands  in  bntwarra  proceedings — 
Public  functions — Estates  Partition  Act  f Bengal 
Act  nil  of  ld7SJ,  ss.  112  and  116.- The  pubUo 
fimctionB  contemplated  by  s.  186  of  the  Penal  Code 
mean  legal  or  legitimately  authorised  public  func- 
tions, and  were  not  intended  to  cover  any  act  that  a 
public  functionary  might  choose  to  take  upon  himself 
to  perform.  A  butwarra!ameen,  in  proceeding  to 
measure  certain  lands  in  the  course  of  proceedings 
connected  with  the  partition  of  an  estate  under 
Bengal  Act  VIII  of  1876,  was  obstructed  by  certain 
persons  who  claimed  the  lands  and  objected  to  their 
being  measured.  The  lands  were  stated  in  the  report 
of  the  ameen  to  be  the  common  land  of  estate  Na  546 
and  of  certain  other  estates.  The  persons  who  obstruc- 
ted him  were  not  co-sharers  in  that  estate,  and  con- 
tended that  the  land  sought  to  be  measured  had  been 
divided  amongst  the  maliks  of  the  different  estates, 
and  different  portions  of  it  had  been  held  separately 
bv  them.  The  persons  so  obstructing  the  ameen  were 
cnarged  with  an  offence  under  s.  186  of  the  Penal 
Code,  the  Deputy  Collector  in  charge  of  the  butwarra 
proceedings  being  of  opinion  that  s.  112  of  the  Act 
applied,  and  that  the  ameen  was  entitied  to  measure 
the  land.  The  accused  were  convicted.  Held  that 
s.  112  is  limited  to  cases  where  the  community  of 
interest  in  the  land  in  dispute  between  the  proprietors 
of  the  estate  under  partition  as  a  body  and  the 
proprietors  of  other  estates  is  admitted.  When  this 
is  not  admitted,  the  provisions  of  s.  116  apply. 
Held  further  that,  as  there  was  no  evidence  to  show 
that  such  community  of  interest  was  admitted,  the 
accused  were  entitled  to  the  benefit  of  the  doubt  and 
to  have  the  case  treated  as  one  under  s.  116,  and  that, 
as  the  procedure  hdd  down  in  that  section  had  not 
been  followed,  the  ameen  had  no  power  to  measure 
the  land^,  and  could  not  be  said  to  be  a  public 
servant  acting  in  discharge  of  hb  public  functions, 
and  that  the  conviction  must  consequently  be  set  aside. 
LnXA  SiKGH  V.  Qubbk-Empbb88 

[L  K  B.,  22  Calc.,  286 


18. 


Obstructing  public  servant 


in  discharge  of  his  public  functions — Public  servant 
acting  under  warrant  of  arrest  not  in  legal  form — 
Criminal  Procedure  Code  (1889),  ss.  76  and  80^ 
Warrant  of  arrest  without  signature  of  Magistrate 
and  notification  of  substance  of  warrant^  Dis* 
charge  of  public  functions. — A  public  servant  exe* 
euting  a  warrant  of  arrest  which  is  not  signed  by  the 
Magistrate  as  required  by  s.  76  of  the  Criminal 
Procedure  Code,  but  only  bears  his  initials,  and  the 
substance  of  which  is  not  notified  to  the  person  to  be 
arrested  as  required  by  s.  80  of  the  Code,  cannot  be 
•aid  to  be  acting  in  the  discharge  of  his  public 
functions  in  a  manner  authorized  by  law.  A  person 
obstructing  him  cannot  be  convicted  under  s.  186  of 
the  Penal  Code.    Abdul  Gapvb  v.  C^ujibv-Eupbebs 

[I.  Ii.  R.,  23  Calc,  886 


14. 


and  8.   21  -  Obstructing 


public  servant  in  discharge  of  public  functions — 
Court  peon — Natif^s  power  of  delegation  of  service 


TlSaSfAh    CODE    (ACT    XLV    OF    1860) 

— continued* 

of  warrant  to  peon— Civil  Procedure  Code  (1882 j, 
s.  251— Court-fees  Act  (VII  of  1870),  s.  22— 
Service  of  warrant  of  attachment, — ^The  petitioner 
was  convicted  under  s.  186  of  the  Poial  Code  of 
obstructing  a  Civil  Court  peon,  who  was  attaching 
his  property  in  execution  of  a  decree ;  the  warrant  of 
attachment  was  addressed  to  the  Nazir  of  the  Court, 
who  delegated  its  execution  to  a  peon  by  an  endorse- 
ment of  the  peon's  name.  Held  zhe  Nazir  had 
authority  thus  to  delegate  the  execution  of  the  war- 
rant to  the  peon.  The  words  "to  be  executed''  in 
s.  261  of  the  Code  of  Civil  Procedure  would  seem  to 
imply  that  it  was  not  intended  that  the  ''proper 
officer "  should  himself  execute  all  warrants  sent  to 
him.  And  there  is  nothing  in  the  Code  which  indi- 
cates in  any  way  that  warrants  being  either 
warrants  of  arresib  or  of  attachment,  or  for 
distress  and  sale,  are  to  be  executed  by  the  "  proper 
officer,"  in  any  manner  different  from  the  service 
of  summonses.  The  Court-fees  Act  (VII  of  1870) 
distinctly  contemplates  that  the  peons  are  to 
be  employed,  not  only  for  the  service  of  sum« 
mouses,  notices,  or  orders,  but  also  for  the  execution 
of  other  processes,  such  as  warrants  of  arrest,  or 
of  attachment  and  distress.  Though  the  authority 
may  well  be  conferred  in  more  clear  and  explicit 
terms  than  are  expressed  by  a  mere  endorsement  by  the 
Nazir  of  the  peon's  name,  still  it  is  impossible  to  say 
that  that  is  not  sufficient  evidence  of  the  delegation* 

DhAAjLM  ChAITD  LAL  v.  QUBBirEHrBBSB 

[L  L.  IL»  22  Calc,  586 

16. and    8.     21— ^awVt 

power  of  delegation — Public  servant — Peon — 
Escape  from  arrest,— A  Nazir  has  authority  to 
delegate  the  execation  of  warrants  of  arresl. 
Dharam  Chand  Pal  v.  Queen^Empress,  J.  L,  £.,  22 
CalCy  696,  followed.  A  peon  acting  under  such 
delegation  is  a  public  servant  within  the  meaning  of 
the  definition  in  s.  21,  cl.  4,  of  the  Penal  Code. 
Qtiesrtf  ~ Whether  the  escape  of  a  prisoner  from 
arrest  is  an  obstruction  of  a  public  servant  within 
the  meaning  of  s.  186  of  the  Penal  Code.  Shbo 
PsoGASH  Tbwabz  o.  Bhoop  Nabaik  Pbobab 
Pathak   .  X  Ij.  IL,  22  Gale.,  759 

16. 


Illegal  issue  of  warrant 

of  arrest— Code  of  Criminal  Procedure  (1882), 
ss,  76,  81,  90,  and  160'^Penal  Code  (Act  XL  V  of 
1860),  «*.  143  and  174—Justifiable  assault— :nves^ 
tigation  by  police— Power  of  Magistrate  to  issue 
warrant  of  arrest  for  production  of  witness.-^ 
Where  a  District  Magistrate  issued  a  warrant  for  the 
arrest  and  production  of  a  witness  for  the  purpose  of 
giving  evidence  at  an  investigation  held  by  the 
pdiee,  and  in  attempting  to  execute  such  warrant  the 
police  arrested  the  wrong  person  and  were  assaulted 
in  the  attempt, — Held  that,  apart  from  the  fact 
that  the  attempt  to  arrest  was  made  on  the  wrong 
person,  a  District  Magistrate  has  no  authority  to 
issue  a  warrant  for  the  production  of  a  witness  at  an 
investigation  by  a  police-officer,  but  only  before  his 
own  Court  under  ss.  76  and  81  of  the  Code  of  Crimi* 
nal  Procedure.  Held  also  that,  as  the  investigation 
was  hdd  by  a  police-officer  under  Ch.  XIY  of  the 
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Criminal  Procedure  Code,  the  proper  course  was 
for  the  Sub-Inspector  of  Police  to  require  the  attend- 
ance of  the  witness  under  s.  160  of  the  Code  of 
Criminal  Procedure,  and,  on  failure  by  her  to  comply 
with  such  order,  prosecute  her  under  s.  174  of  the 
Penal  Code.  Held  further  that  the  accused  were 
justified  in  their  resistance,  and  that  no  offence  either 
under  s.  143  or  s.  186  of  the  Penal  Code  was 
committed,    and'  that    they    should  be    acquitted. 

QUBBV-EmFBESB  r.  JO&BNDBA  NATH  MUICEBJBB 

[L  I«.  B.,  24  Oalc,  890 
1  C.  W.  N..  164 


17. 


and  BB.  88  and  868— 


Madr<i9  Local  Board*  Act  f Madras  Act  V  of 
1884J,  M.  77, 78,  81,  94,  leSServiec  of  notice  of 
demand  of  house'iag—Omiteiontoflll  up  the  house* 
register  completely — Illegal  distraint—  Resist' 
ance  to  distraining  officer. — A  notice  of  demand  of  a 
house-tax  under  the  Local  Boards  Act  Y  of  1884 
(Madras)  was  affixed  to  the  house.  The  owner, 
who  was  a  iwtter  and  cultivator  by  occupation,  was  in 
the  village  at  the  time.  He  did  not  pay  the  tax. 
A  warrant  of  distress  was  issued,  the  house-register 
not  having  been  completely  filled  up,  and  a  bucket 
and  spade  belonging  to  the  defaulter  were  attached. 
The  defaulter  successfully  resisted  •  the  distraint. 
Meld  that  the  provinons  of  the  Act  had  been 
sufficiently  complied  with  as  regards  the  prelimi- 
nary steps  for  making  the  demand  and  the  service  of 
notice,  and  the  fact  that  the  spade  and  the  bucket 
were  protected  from  attachment  under  s.  94  dtid  not 
justify  the  resistance,  and  accordingly  that  the 
defaulter  was  guilty  of  offences  under  PensI  Code, 
ss.  186  and  f68.  Qubbb-Empbbss  r.  Pooicalai 
Udatab    .  I.  Ij.  B.,  SI  Had^  288 

B.187. 

See  Falsb  Eyidbnob— Qbhbbal  Caseb. 

[L  li.  B.,  28  ICad.,  644 

See  FOBBST  Act,  s.  78. 

[I.  Ifc  B.,  22  Bom.,  768 
B.  188. 

See  Bombay  Distbiot  Muhioifal  Act, 
8.  73  L  li.  B,  14  Bom.,  180 

See  Nuibanob—Ubdbb  Cbikikal  Pro- 
CBDUBB  CoDB    2  B.  Ii.  B.,  A.  Cr.»  46 

[I.Ii.B.«10AU.,116 

XIj.B.,16Calc.,  8 

X  I«.  B^  14  Bom.,  166 

X  Ii.  B.,  18  Mad..  464 

2  O.  W.  N,,  70 

L  li.  Bh  20  AIL,  601 

See  Unlawtitl  Absbubly. 

[I.  la.  B.,  7  Bonu,  42 


1. Criminal  Procedure  Code^ 

1861,  s,  68,— Aa  order  in  writing  under  s.  62  of  the 
Code  of  Criminal  Procedure  is  necessary  to  sustain  a 
charge  under  s.  188  of  the  Penal  Code  of-  disobeying 
an  order  under  the  former  section.  Ib  thb  xattbb  op 
PlTAKBTJB  Dby  17  W.  B.,  Ot.,  67 


PBNaIi    CODB    (ACT    XLV    OF  1860> 

— Continued, 

2. Svidsnee  of  promulffoiiom 

of  lawful  order, — To  support  a  conviction  under 
s.  188  of  the  Penal  Code,  theromust  be  evidence  that 
the  order  has  -been  promulgated  by  a  public  servant 
lawfully  empowered  to  promulgate  it.  Quxbv  r. 
SuBUvSnroH  .  28W.  B.,Cr.,57 


8. 


Knowledge  of  promulffaUom 


of  order, — Before  a  conviction  can  be  had  under 
s.  188,  Penal  Code,  it  must  be*  proved  that  the  ae* 
cused  knew  that  an  order  had  been  promulgated  by  a 
public  servant  directing  such  accused  person  to  ab- 
stain from  a  certain  act,  Qitbbh  v,  Bamtoboo 
SnroH      ....        12W.  B^Cr.,48 

Abblakh  Sibtgh  v.  Sibbak  SnroH 

[16  W.  B.,  Or.,  60 

4.  -  -  _  Infunction  in  civil  suit — 

Disobedience  of  order,S,  188  of  the  Penal  Code 
applies  to  orders  made  by  public  f  imctionaries  for 
public  purposes,  and  not  to  an  order  made  in  a  civil 
suit  between  party  and  party.  The  propter  remedy 
for  disobedience  of  an  order  of  injunction  passed  by  a 
Civil  Court  is  committal    for  contempt.    Is   thx 

ICATTBB   OB  THB  PBTITION  OT   ChAHDBAKABTA    DB 

II.  Ij.  B.,  6  Calo.,  446: 7  C.  Ii.  B.»  360 

Requisites  for  eonvietian 


under, — A  conviction  under  s.  18S  of  the  Penal  Code, 
of  disobedience  of  an  order  duly  promulgated  by  a 
public  servant,  will  not  stand  where  the  evidence 
fails  to  show  that  the  disobedience  caused  or  tended 
to  cause  obstruction,  annoyance,  or  injury,  or  lisk 
of  obstruction,  annoyance,  or  injury,  to  any  person 
lawfully  employed,  or  that  it  caused  or  tended  to 
cause  danger  to  human  life,  health,  or  safety,  or 
caused  or  tended  to  cause  a  riot  or  affray.  Akovy- 
KOUB  ....        4  Had.,  Ap.,'.6 


6. 


Criminal  Procedure  Code, 


1861,  s,  62-'Order  of  Assistant  Magistrate.— ^g,ei 
(Criminal  Procedure  Code,  1861)  and  188  of  the 
Penal  Code  should  be  read  together.  Goybbvhxbt 
V,  Hahovbd  Bvesh  1  Agra,  Or.,  28 


7. 


Issue  of  summons  and  war- 


rant,— A  Magistrate  has  no  authority  to  issue  nmul- 
taneously  a  summons  and  a  warrant  under  s.  188 
of  the  Code  of  Criminal  Procedure,  1861>  unless  he  has 
reason  to  believe  that  the  witness  will  not  attend  in 
obedience  to  a  summons.  Qwss  y,  Chuudbb 
Sbbeub  Boy 


8. 


12W.B.,Or.,18 

IllesalHy  of  order—  Order 
under  consideration  of  Appellate  Court, —  Where  a 
l^kgistrate  had  made  an  improper  order  requiring  the 
petitioner  to  pull  down  his  house  as  an  obstruction  in 
fifteen  days,  and  the  Sessions  Judge,  on  application  of 
the  petitioner,  called  for  the  proceedings  under 
s.  484  of  the  Criminal  Procedure  Code,  1861,  the 
Magistrate  wrote  and  questioned  the  Judge's  authoi> 
rity  to  interfere,  and  without  waiting  for  a  reply  pro- 
ceeded to  try  tiie  petitioner  for  disobedience  to  an 
order  duly  prcAnulgated  by  a  public  servant  and  sen- 
tenced him  to  twenty-five  days'  imprisonment  under 
s.  188  of  the  Penal  Code.  Held  (revernng  the 
conviction)  that  the  Magistrate  ought  at  once  to  have 
complied  with  the  precept  of  the  Sessioiii  Judge 
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Wider  B.  484j  and  that  be  was  not  warranted  in 
convicting  and  imprisoning  the  petitioner  for  disobey* 
ing  an  Order  the  legality  of  which  was  then  properly 
under  the  consideration  of  an  Appellate  Coart.  Bbo. 
«.  Dalscesam  Habibhai 

[2  Bom.»  407 :  2xid  XSgL,  884 

9.  -  -~  Order  of  Magistrate  under 

§•  518»  Criminal  Procedure  Code,  prohibiting  pay' 
ment  of  rente — Illegal  order. — In  a  case  of  a  dispnte 
between  rival  parties  as  to  the  payment  of  rents  by 
tenants,  a  Magistrate  has  no  power,  under  s.  618 
of  Act  X  of  1872,  to  make  an  order  that  no  rents 
should  be  collected  until  such  time  as  the  right  and 
title  of  both  parties  should  have  been  established  by 
order  of  a  competent  Court,  and  a  conviction  under 
B.  188  of  the  Penal  Code  for  disobeying  such  an 
order  cannot  be  sustuned.  Pbosono  Coomab  Chat- 
TBBJBB  V.  Ehpbbss  8  C.  Ii.  R.»  281 


10. 


Order  of  Magistrate  under 


«.  133,  Criminal  Procedure  Code,  Aet  X  of  1882, 
made  toithoui  juriediction, — The  accused  was  con- 
victed under  the  Penal  Code  of  disobedience  to  a  general 
order  of  the  Magistrate  directiog  the  public  not  to 
frequent  the  roads  and  public  places  at  the  village  of 
P  between  certain  hours.  Held  that  the  conviction 
was  bad.  In  thb  vattsb  op  Eovitl  Ebisto 
BomoE  •  .     12  C.  Ii.  B.,  281 


IL 


Plying  boat  for  hire  near 


publie  ferry — Dieohedienee  of  order  promulgated 
hy  public  servant.^  If,  when  directed  by  the  order  of 
a  public  servant,  duly  promulgated  to  him,  to  abstain 
from  plying  a  boat  for  hire  at  or  in  the  immediate 
Yicinity  of  a  public  ferry,  a  person  disobevs  such 
direction,  he  renders  himself  liable  to  punishment 
under  the  Penal  Code.    Mitthba  v.  Jawahib 

[L  I-.  B.,  1  All.,  527 


12. 


Code  of  Criminal  Proce- 


dure, 186 1,  e,  62 — Treepaee  by  cattle. — A  Magistrate 
issued  an  order  warning  owners  of  cattle  to  take  proper 
care  of  them,  and  that  in  case  of  disobedience  or  neg- 
lect they  would  be  punished  according  to  law,  and  did 
punish  them  for  diiobedience  under  s.  188  of  the 
Penal  Code.  Jleld  that  the  conviction  under  s.  1 88 
of  the  Penal  Code  was  illegal.  In  thb  kattbb  ov 
Akikadbi  .    8  B.  Ii.  B.,  a.  Cr.»  45 

S.  C.  QUBBN  V.  AlCBBBUDDBBN 

[12  W.  B.,  Cr.,  86 


18. 


Landholder,    Duty    of— 


Neglect  to  aid  a  publie  servant — Disobedience  to 
order  by  publie  servant — Afit  X  of  1872  (Criminal 
Procedure  Code),  ss.  90, 91, — A  Ifogistrate  directed  a 
landholder  "  to  find  a  clue ''  in  a  case  of  theft  "  within 
fifteen  days,  and  to  assist  the  police."  Held  that 
inch  order  was  not  authorized  by  ss.  90  and  91 
of  Act  X  of  1872,  and  the  conviction  of  such  land- 
holder, under  as.  187  and  188  of  the  Penal  Code, 
for  disobedience  to  such  order  was  not  maintainable. 
BMFBB88  OP  India  r.  Baehbhi  Bak 

[I.  Ii.  B.,  8  All.»  201 


14. 


Afit  XXXI  of  1860,  s.  26— 


Criminal  Procedure  Code   (Aet  XXV  <^  1861), 


FBNAIi    CODE    (ACT    XLV    OF  1860> 

'  oontinmed, 

§8.  250,  251 — Carrying  firearms  without  license — 
Disobedience  of  an  order  promulgated  by  a  public 
servant. — ^A  Magistrate  issued  a  notification  that  all 
persons  desirous  of  carrying  arms  should  take  out  a 
license  enabling  them  to  dio  so  linder  s.  26  of  Act 
XXXI  of  1860 ;  and  certain  persons  were,  in  coase- 

2uence  of  his  notification,  arrested  and  brought  before 
im  charged  in  a  police  report  with  carrying  arms 
without  license.  No  summons  or  warrant  had  been 
applied  for,  nor  any  complaint  lodged  before  the 
Magistrate  previous  to  the  arrest  of  the  prisoners. 
No  charge  in  writing  was  framed  as  required  under 
ss.  260,  2^1  of  the  Criminal  Procedure  Code.  No  evi- 
dence was  taken ;  but  the  prisoners  admitted  carrying 
the  firearms.  The  Magistrate,  convicted  them,  under 
s.  188  of  the  Penal  Code,  of  disobedience  of  an 
order  duly  promulgated  by  a  public  servant.  There 
was  no  evidence  that  the  disobedience  would  cause, 
or  tend  to  cause,  annoyance,  obstruction,  or  injury  to- 
human  life,  health,  or  safety.  Held  the  convictions 
must  be  quashed.  Necessity  of  observing  the  rules 
laid  down  in  the  Criminal  Procedure  Code  remarked 
on.    QnBBN  I).  Nanskumab  Bosb 

[8  B.  Ii.  B.,  Ap.,  149 

15. Order  under  i,  530,  Crimi'- 

nal  Procedure  Code,  1872.— In  the  absence  of  evi- 
dence that  an  order  under  s.  580  of  the  Criminal 
Procedure  Code  was  in  fact  directed  to  the  accused, 
he  cannot  legally  be  convicted  under  s.  188  of  the 
Penal  Code  for  disobeying  snch  order.      In  thb 

KAITBB  OP  NOBO  KiBHOBB  ChUOKBBBITTTY 

[7  C.  Ii.  &,  281 

16. —  Order  declaring  land  in 

dispute  not  to  be  public— An  order  which  declares 
that  as  between  the  parties  to  a  contention,  certain 
land  in  dispute  does  not  belong  to  the  public,  is  not 
one  the  contravention  of  which  can  form  the  subject- 
of  an  order  under  the  Penal  Code,  s.  188.  Unnoda 
Pboshad  Dutt  V,  Shaha  Soondubbb 

[24  W.  B.,  Cr^  20 


17. 


Order  on  report   of  Jury 


under  Criminal  Procedure  Code,  1872,  ss,  521, 526 — 
Disobedience  of  order. — A  jury  having  been  applied 
for  and  duly  appointed  under  s.  621  of  Act  X  of 
1872,  one  of  the  jurors  appointed  by  the  Magistrate 
fell  sick,  and  the  foreman  of  the  jury,  unknown  to  the 
Court,  substituted  another  man  in  his  place.  Tho 
Magistrate  accepted  the  report  of  the  majority  of  the 
jury  so  constituted  and  mad^  an  order  under  s.  526. 
The  order  having  been  disobeyed,  proceedings  were 
taken  under  s.  188  of  the  Penal  Code  against  the 
person  to  whom  it  was  directed,  and  he  was  convicted 
and  sentenced  to  imprisonment.  Held  that,  the 
report  upon  which  action  was  taken  not  being  th 
report  of  a  regularly-constituted  jury,  the  order  and 
the  conviction  and  sentence  passed  on  disobedience 
thereto  were  illegal.  Escfbbsb  v.  Bhoibub  Chun- 
DEB  Dutt  ....       10  C.  Ii.  B.,  188 

18.  ■ Disobedience  to  order  of 

publie  servant — Enquiry  as  to  possession — Parties 
to  enquiry,— In  May  1883  the  District  Magistrate  of 
Tipperah  held  an  enquiry  as  to  the  possession  of  cer- 
tain lands  claimed  by  A  and  JS,  and  having  found  on 
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DIGEST  OF  CASB8. 


(    6688    ) 


PENAL    CODE    (ACT 

— continued. 


XIiV    OF    1860) 


the  evidence  taken  by  him  that  A  was  in  poBBession, 
he  passed  an  order  on  the  2lBt  of  May  1883,  declar- 
ing that  A  was  entitled  to  hold  possession  of  the  dis- 
puted land  until  evicted  in  due  conrse  of  law,  and 
lorbidding  ^  and  all  others  to  disturb  A'^  possession 
until  such  disturbance  should  be  effected  in  due 
course  of  law.  Previously  to  November  1885,  B  sold 
an  8-anna  share  of  his  interest  in  the  disputed 
land  to  C,  who  at  the  time  of  his  purchase  had 
notice  of  the  order  of  the  21st  of  May  1888.  In 
November  1886  B  and  others  went  to  the  disputed 
lands,  and  attempted  to  turn  A  out  of  possession  by 
force,  and  to  compel  the  tenants  of  the  lands  to  pay 
rent  and  give  kabuliats  to  B  and  C.  At  the  time 
that  B  and  his  companions  went  to  the  disputed 
land,  the  latter  were  aware  of  the  order  of  the  21st  of 
May  1883,  though  none  of  them  was  a  party  to  the 
enquiry  then  made  by  the  District  Magistrate.  In 
December  1885  they  were  all  tried  and  found  guilty 
of  disobedience  to  an  order  duly  promulgated  by  a 
public  servant  Held  that  the  conviction  was  right. 
OoLvoK  Chaitdsa  Pal  r.  Kali  Chabak  Db 

[L  H  B.,  18  Calo.,  175 


19. 


Disobedience  to  order  of 


public  tervant — Order  of  Magitir ate  under  Criminal 
Procedure  Code,  186 U  »*  318, — Where  an  order  was 
made  under  s.  318  of  the  Criminal  Procedure  Code, 
1861,  between  A  on  the  one  side  and  B  and  the  three 
tenants  of  B  on  the  other, —  Held  that  the  order 
was  only  binding  on  the  actual  parties  to  the  case, 
and  subsequent  tenants  of  B  could  not  be  punished 
for  disobeying  the  order.  Ik  thb  kaiteb  op  Gopal 
BuBNAWAB  8  B.  Ij.  B.»  A.  Cr.,  18 


SO. 


Omission  or  neglect  of 


xamindar  to  obey  call  under  s.  21 ,  Beng.  Reg.  XX 
of  1817, — An  omission  or  neglect  by  a  samindar  when 
<»tlled  upon  under  s.  21  of  Regulation  XX  of  1817 
to  nominate  some  one  to  fill  the  office  of  village 
watchman  which  had  become  vacant  is  not  an  offence 
under  either  s.  187  or  s.  188  of  the  Penal  Code.    In 

OBE  ICATTBB  OP  KALI  PbOSOVO  GhOSB 

[7  C.  Ii.  B.,  675 


SL  — 


Chairman  of  Municipal 
Committee  under  Act  XXVI  of  1850— Public 
servant, — The  Chairman  of  the  Municipal  Committee 
appointed  under  Act  XXVI  of  1850,  though  a  public 
servant,  has  no  power  to  make  an  order  for  the 
attendsdice  of  any  one  before  him,  and  therefore 
there  can  be  no  convidtion  for  disobedience  of  it. 
Bbo.  V,  Pxjbbhotak  Yalji      .    5  Bom.,  Cr.»  88 

Conviction  for    disobey 


ing  order  made  without  furisdiciion.—CoaykiionB 
and  sentences  for  disobeying  an  order  promulgated 
by  a  public  servant  reversed,  as  the  mamlatdar  who 
atated  that  he  proceeded  under  Bombay  Act  V  of 
1864  was  not  thereby  empowered  to  make  the  order. 
Bsa  «.  Bhau  bin  Vithu        .    8  Bom.,  Gr.,  58 

Bbg.  r.  Ehavdoji  bik  Takaji 

[5  Bom.,  Cr.,  21 

28.   Order   to  abate  nuisance 

— Criminal  Procedure  Code,  ss.  183,  134 — Notice 


FENAIi    CODS    (ACT    XliV    OF  1860) 

— continued, 

of  order  and  subsequent  disobedience, — The  terms 
A  s.  184  of  the  Criminal  Procedure  Code,  and  the 
notification  made  by  Government  thereunder  as  to 
promulgation  and  issue  of  an  order,  are  directory ,  but 
an  omission  to  follow  strictly  such  direction,  though 
it  is  an  irregularity,  does  not  invalidate  the  order : 
where  therefore  it  is  shown  that  the  order  has  been 
brought  to  the  actual  knowledge  of  the  person  sought 
to  be  affected  by  it,  such  omission  does  not  prevent 
the  case  coming  within  s.  188  of  the  Penal  Code. 

Ik    thb  ICATTBB     OB  THB   FBTlTIOK  OF  PabBUTTY 
ChABAV      AIOH.       PABBVTT7     ChABAV      AiCH      r. 

Qubbv-Empbbbs       .        .    L  Ij.  B.,  16  Cala,  9 


24. 


Criminal  Procedure  Code, 


ss.  133, 134, 135,  136— Service  of  notice  of  order 
under  s,  138 — Disobedienee  of  order  where  notice 
was  affixed  to  house  of  accused, — A  Magistrate 
made  an  order  under  B.  188  of  the  Code  of  Civil 
Procedure  requiring  N  to  fence  a  certain  well  in  a 
public  street  or  to  appear  before  him  and  move  to 
have  the  order  set  aside ;  a  copy  of  tlus  order  was 
affixed  to  the  house  of  N,  but  he  did  not  appear. 
The  Magistrate  then  adopted  the  procedure  prescribed 
by  ss.  186, 140,  and  made  an  order  requiring  If  to 
fence  the  well  by  a  certain  date.  N,  who  was 
personally  served  with  notice  of  the  above  order,  did 
not  comply  with  it.  The  Magistrate  then  sanctioned 
the  prosecution  of  N  under  s.  188  of  the  Penal  Code. 
jZ^  appeared  and  produced  evidence  to  prove  that  he 
was  not  liable  to  fence  the  well.  Held  that  the 
accused  was  guilty  of  the  offence  of  disobedience  to 
an  order  duly  promulgated  by  a  public  servant,  and 
was  not  entitled  to  go  behind  the  order  aadshow 
that  it  was  one  which  ought  not  to  have  been  made. 

QUBBK-ElCFBBSS  V,  NABATASTA 

[L  KB,  12  Mad.,  475 


25. 


Disobedience    to    order 


duly  promulgated  by  public  servant — Criminal 
Procedure  Code,  st.  133,  140,— A  person  against 
whom  an  order  under  s.  138  of  the  Code  of  Criminal 
Procedure  is  passed  who  neglects  to  fakke  any  steps 
whatever  in  respect  of  such  order  within  the  time 
therein  specified  either  by  way  of  compliance  there- 
with or  by  way  of  objection  thereto  in  the  manner 
prescribed  by  law,  renders  himself  liable  to  be  pro- 
ceeded against  under  s.  188  of  the  Penal  Code 
without  its  being  necessary  to  wait  until  the  order 
has  been  made  absolute.  If  such  order  is  made  absolute 
under  s.  140  of  the  Code  of  Criminal  Procedure, 
further  proceedings  can  then  be  had  under  s.  188  of  the 
Penal  Code,  against  the  person  disobeying  the  order 
absolute.  When  an  order  under  s.  183  of  the  Code  of 
Criminal  Procedure  has  been  made  absolute  under 
s.  140,  its  validity  cannot  subsequently  be  questioned. 
Queen-Empress  v.  Narayana,  I,  L,  JR.,  12  Mad,,  475, 
approved.    QtTBBV-EHFBBSB  r.  Bishambab  Lall 

[I.  Ii.  B.,  18  AIL,  677 


26. 


Madras  Local  Boards  Act 

(Madras  Act  V  of  1884),  ss,  98  and  lOO—XHsobe^ 
dience  to  notice  given  by  President  of  Local  Boards 
—The  President  of  a  Local  Board,  acting  under 
Madras  Act  Y  of  1884>  issued  a  notice  calling  Upon  a 
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— continued, 

penon  to  remove  certain  encroachments  on  a  public 
road  within  ten  days.  Jleld  that  snch  a  notice 
was  not  an  order  within  the  meaning  of  8.  188,  Penal 
'  Code,  and  a  person  neglecting  to  obey  it  conld  not  be 
convicted  under  that  section.  Qubbn-Empbess  v» 
SuBBAMAVuv  .  .    L  3j.  Bs,  20  Mad^  1 


27. 


Criminal  Proeednre  Code 


(Act  VoflB98Jy  *.  J44- Disobedience  of  an  order 
lawfully  paeeed  and  promulgated  hy  a  public 
servant — Elements  necessary  to  constitute  an  offence 
under  s.  188— Evidence  as  to  the  likely  result  of  such 
disobedience. — ^To  constitute  an  offence  under  s.  188  of 
the  Penal  Code,  it  is  necessary  to  show,&:st,a  lawful 
order  promulgated  by  a  public  servant ;  second,  a 
knowledge  of  the  order  and  disobedience  of  it  $  and 
thirdly,  the  result  that  is  likely  to  follow  such 
disobedience.  A  conviction  under  s.  18S,  Penal 
Code,  for  the  disobedience  of  an  wder  under  s.  144, 
Criminal  Procedure  Code,  in  the  absence  of  evidence 
as  to  the  likely  result  of  the  disobedience  of  such 
mdiBt  is  bad  in  law.  Although  the  establishment  of 
a  rival  h&t  at  a  place  near  to  an  old  h&t  and  held  on 
the  same  day  may  lead  to  a  breach  of  the  peace, 
it  would  not  be  safe  or  proper  that  that  should  alone 
form  a  suffident  ground  for  a  conviction  under  s.  188 
of  the  Penal  Code.    Bsojonath  Ohobb  v,  Ehpbbss 

[4  O.  W.  TSr.,  926 

&  leB—Threat    of  injury   tO'  public 


serrant — Necessity  of  proving  actual  words  used* — 
In  a  prosecution  for  an  offence  under  s.  189  of  the 
Penal  Code,  the  witnesses  differed  as  to  the  exact 
words  used  by  the  prisoner  in  threatening  the  public 
servant,  though  they  agreed  as  to  the  general  effect 
of  those  words.  The  Ha^^strate,  however,  considered 
that  the  offence  was  clearly  proved,  and  convicted 
the  prisoner.  The  Sessions  Judge  on  appeal  affirmed 
the  conviction,  observing  that  it  was  immaterial 
what  the  vrords  used  were,  and  that  the  intention 
and  effect  of  the  words  were  plain.  Held  that  the 
Judge  was  mistaken  in  regarding  it  as  immaterial 
what  the  words  used  actually  were,  and  that,  on  the 
contrary,  it  was  most  material  that  those  words 
should  be  before  the  Court  to  enable  it  to  ascertain 
whether  in  fact  a  threat  of  injury  to  the  public 
servant  was  really  made  by  the  accused.  Qttbbv- 
Empsbsb  V,  Mahbshbi  Bakhbh  Sivgh 

[L  Ii.  R.,  8  AU.,  880 


8.19a 


See  CbdcinaIi  Ivtikipatiok. 

[I.  li.  R»  8  Mad.,  140 

—  8.19L 

See  BAincBBB       •    L  Ij.  B.,  16  AIL,  88 

See  Cabbs  mffDBB  Falbe  Eyidbvob. 


8B.  lei,  182, 


See  ComBBiov — ComniBBiONB  to  Magib- 
TBATB  .        •    LL.  B.»llBoiii.,702 


-  B8. 191—199. 

See  Cabbb  uhsbb  Fazbb  Btidbvoi. 


FSNAIi    CODE    (ACT    XLV   OF    1860) 

— continued. 


—  B.i9a 

See  FOBGBBT         L  L.  B.,  6  Calo.,  482 

[7C.Ii.It.,856 

—  B.  198, 

See   Cohfekbation- CBDffiyAL   Cabbb— 

To  AOGTrSBD    ON     DiSMIBBAL    OB    COX- 

PLAiHT        .    L  Ii.  It.>  22  Calo.,  686 

See  Cbimika£  Pboobdube  Codbb,  b.  487 
(1872,  s.  473)     .  I.  Ii.  lU,  1  AIL,  625 

See  Mabbuob  Act,  s.  18. 

[L  li.  B.,  16  AU.,  212 

See     Sbktbncb— iMPBisoincBNT  -Ihfbi- 
BovuBBT  Qbkbbaijjy  8  C.  Ii.  R,  627 

See  Stakp  Act,  1879»  b.  51. 

[I.Ii.B.,5All.,17 

See  Stole V   PBOFBBTr-OFFBNOBS  bbla- 
TiHG  TO  .        .1.  L.  B.,  1  AIL,  879 

—  8.  196. 


See  Sbbbions  Judgb,  JuBiSBioTioir  ov. 

[L  L.  B.,  16  Calo.,  766 

8.199. 


^m 


1. 


See  Bengal  Municipal  Aot,  1884,  s.  133. 

[I.  Ij.  R.,  22  Calo.,  181 

B.  201  and  B.  ^\Q— Belief  and 


intention  of  accused, — Where  a  penon  is  charged 
(s.  218,  Penal  Code)  with  framing  a  report  incorrectly, 
or  (s.  201,  Penal  Code)  giving  false  information, 
with  intent  to  save  oCFenders  from  punishment,  the 
issue  to  be  tried  is,  not  whether  such  alleged 
offenders  were  in  fact  guilty  or  not,  but  merely  the 
belief  and  intention  of  the  prisoner  in  respect  to  their 
guilt.    Queen  v,  Hubdut  Sdbma 

[8W.B.,  Cr.,68 


2. Concealing     evidence    of 

crime — False  information* — S.  201  of  the  Penal 
Code  does  not  apply  to  the  case  of  a  criminal  causing 
disappearance  of  evidence  of  his  own  crime,  but  only 
to  the  case  of  a  person  who  screens  the  principal  or 
actual  offender,  ^ueen  v.  Eam  Soonder  Shootar, 
7  W.  E„  Cr.,  62  i  Eeg,  v.  Kashinath  lHnkar,8 
Bom,,  Cr,  126;  Empress  y,  Kishna,  I,  L,  JS.,  2 
All,,  71B;  Empress  v.  Behala  Bibi,  I,  L,  R.,  $ 
Calc,  789;  and  QueewEmpress  v.  Lalli,  I,  L, 
E,,  7  All,,  749,  referred  to.  Quebn-Eicpbebb  «. 
I>UNaAB  ....    X  Ifc  B.,  8  AIL,  262 


8. 


Abetment    of  offence    by 


concealment, — S.  201  of  the  Penal  Code  refers  to 
prisoners  othtr  than  the  actual  criminals  who,  by 
their  causing  evidence  to  disappear,  assist  the  princi- 
pals to  escape  thee  onsequencee  of  their  offences.  But 
the  person  who  commits  an  offence,  and  afterwards 
conceals  the  evidence  of  it,  cannot  be  punished  on 
both  heads  of  the  charge.  Queen  r.  Sham 
SooHDEB  Shootab  .    7  W.  B.,  Cr.,  62 


4.    Causing    evidence    of 

crime  oommiited  by  oneself  to  disappear,S€mble 


(    6691    ) 


DIGEST  OF  CASES. 


(    6698    ) 


PlONAIa    CODS    (A€?T 

— eotUinmed. 
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— A  person  cannot  be  convicted,  nnder  i.  201  of 
the  Penal  Code,  of  cansing  evidence  of  the  comxnisnon 
of  an  offence  by  himself  to  ^sappear,  nor  can  be 
be  convicted  of  the  abetment  of  snch  an  act  {per 
Lloyd  and  Ebhball,  JJ,).  Bbo.  r.  Eabhinath 
DzNKAB         ....   8  Bom^  Cr.,  126 


6. 


Cautinff  disappearance   of 


evidence  of  offence, — K  and  B,  having  caused  the 
death  of  <r  in  a  field  belonging  to  B,  removed  J*a 
4ead  body  from  that  field  U>  his  own  field  with  the 
intention  of  screening  themselves  from  pnnishment. 
£  was  convicted  on  these  facts  of  an  offence  under 
M,  201  of  the  Penal  Code.  Reld  that  that  section 
referred  to  persons  other  than  the  actual  offenders,  and 
K  could  not  therefore  properly  be  punished  under 
that  section  for  what  he  had  done  to  screen  himself 
from  punishment.  Also  that,  as  a  matter  of  fact,  he 
did  not,  by  removing  J's  corpse  from  one  field  to 
another,  cause  any  evidence  of  J's  murder,  which  that 
•coi^e  afforded,  to  disappear,  and  his  act,  although  lus 
object  nmy  have  been  to  divert  suspicion  from 
himself  and  B,  did  not  constitute  the  offence  defined 
in  that  section.    Emfbssb  ov  IimiA  r.  Kishjta 

[I.  Ii.  B.,  2  AIL,  718 


6. 


Falee  informattl>n — Excuh 


paiory  etatemetUe  inculpating  another.— k  y^omKa 
who,  with  her  infant  child,  eloped  from  her  husband's 
liouse,  was  afterwards  arrested  on  a  charge  of  mur- 
dering the  child  which  was  nussing.  She  made  three 
different  statements:  (1)  that  she  had  left  it  with  her 
husband ;  (2)  that  she  had  been  enticed  away  by  one 
22,  who  had  taken  the  child  from  her ;  (8)  that  one 
H  bad  drowned  the  child.'  The  Sessions  Judge 
believed  the  last  statement,  and  convicted  her  under 
a.  201  of  the  Penal  Code.  Held  that  the  conviction 
^  as  wrong,  and  must  be  set  aside.  S.  201  of  the 
Penal  Code  does  not  apply  to  a  case  where  the  person, 
•who  is  the  probable  or  possible  offender,  makes  state- 
ments  exculpating  himself  by  inculpating  another. 

Iir    THB     HATTBB    07    THB    PBTITIOIT     OE      BbHALA 
BiBI.      EM7BB8S  «.  BbHALA  BiBI 

[I.  Ii.  IL,  6  Gala.  788: 8  C.  Ii.  IL»  207 


7. 


Concealing  evidence  of 


crime — Secondary  offence.  Conviction  of, — In  a 
trial  upon  a  charge  under  s.  201  of  the  Penal  Code, 
the  accused  made  a  statement  to  the  effect  that 
he  was  present  at  the  commission  of  a  murder  by 
two  other  persons;  that  he  himself  took  no  part 
in  the  act ;  that  before  the  murder  was  committed, 
one  of  the  persons  named  pulled  off  a  raiai  from 
the  bed  on  which  the  deceased  was  sleeping;  and 
that,  in  his  presence,  the  razai  was  subsequently 
concealed  in  a  stack.  It  was  proved  that  the  raiai 
belonged  to  the  deceased,  that  it  was  found  concealed 
in  a  stack,  and  thut  it  was  pointed  out  by  the 
accused  to  the  police.  The  accused  was  convicted 
■of  coDcealing  evidence  of  the  murder,  with  the 
intention  of  screening  the  offender  from  legal  punish- 
ment, under  s.  201  of  the  Penal  Code.  Held  that 
the  conviction  must  be  quashed,  inasmuch  as,  if 
the  raMU  had  not  been  concealed  or  destroyed,  its 
{uretence  or  existence  would  have  been  no  evidence  of 


FENAIi    CODS    (ACT 

— continued. 


XliV    OF    1880> 


the  murder.  A  person  who  is  concerned  aa  a  prin- 
cipal in  the  commission  of  a  crime  cannot  be 
convicted  of  the  secondary  offence  of  concealing 
evidence  of  the  crime.    Qitbbv-Exfbbbs  v.  LAZi&r 

[L  !•.  B.«  7  AlU  748 

8.  Disappearance  qf  evidence 

— Intention  to  eereen  offender, — A  person  cannot 
be  punished  under  s.  201  of  the  Penal  Code,  where 
the  act  which  caused  the  disappearance  of  tiie  evi- 
dence of  the  commission  of  an  offence  was  not  done 
with  the  intention  of  screening  the  offender  from  legal 
punishment.  It  is  not  sufficient  that  the  disap- 
pearance of  evidence  was  likely  to  have  the  effect  of 
screening  the  offender.    Qubbv  v,  Toolbhbb  Bai 

[6  JSr.  W.,  188 


8. 


Giving  falee  information 


of  offence,— Tiwrner  was  charged,  under  a.  201  of  the 
Penal  Code,  "  for  that  he,  knowing  or  having  reason 
to  believe  that  an  offence  punishable  with  death  had 
been  committed,  with  the  intention  of  screening  the 
offender  from  legal  punishment,  gave  information 
respecting  the  offence  which  he  knew  or  believed 
to  be  false.'*  Held  that  the  proper  order  of  proof 
on  the  part  of  the  prosecution  in  the  case  was  to 
prove  (1)  that  A  N  was  murdered ;  (2)  that  the 
prisoner  gave  information  respecting  the  offence  ;  (8) 
that  such  information  was  false  and  known  by  htm 
to  be  so ;  (4)  that  he  then  knew  of  the  commission  of 
the  murder ;  and  (5)  that  his  intention  was  to  screen 
the  murderer.  Held  also  that  it  was  essential  to 
the  completeness  of  the  case  for  the  prosecution  to 
show,  not  only  that  the  information  was  given,  but 
also  that  it  was  false,  and  known  to  be  so  by  the  pri- 
soner. Further  enquiry  directed  under  s.  422,  Cri- 
minal Procedure  Code,  1861.  Qttbbit  r.  SubbrA- 
XAiTTA  PiLLAi  .8  Mad..  261 


10. 


Caueiny  dieappearance  of 


evidence  of  crime — Proof  of  eommieeion  of  crime. — 
A  conviction  on  a  charge  of  causing  the  disappearance 
of  evidence  of  an  offence  which  amounted  to  culp- 
able homicide  not  amounting  to  murder  may  be  good, 
though  there  be  no  proof  of  who  committed  the  culp- 
able homicide.    Qvbbn  v,  HtnoDtnir  Mohvn  Boss 

[7  W.  B.,  Cr., 


U. 


Canting  disappearance  of 


evidence  of  an  offence, — Held  that  it  is  necessary,  in 
order  to  justify  a  conviction  under  s.  201  of  the  Penal 
Code,  that  an  offence  for  which  some  person  has  been 
convicted,  or  is  criminally  responsible,  should  have 
been  committed.  Empbbbb  ob  Ibdia  v,  Abdvl 
Eadib L  li.  R,  8  AIL,  278 


12. 


Causing  disappearance  <ff 


evidence  of  an  offence — Omitting  to  report  a  suddeut 
unnatural,  or  suspicious  death,— Before  an  accused 
can  be  convicted  of  an  offence  under  s.  201  of  the 
Penal  Code,  it  must  be  proved  that  an  offence^  tiie 
evidence  of  wMch  he  is  charged  with  cauung  to  dis- 
appear, has  actually  been  committed,  and  also  that  the 
accuaed  knew  or  had  informattSn  sufficient  to  lead 
him  to  believe  that  the  offence  had  been  committed. 


tf 


( 


) 


DIGEST  OF  CASBS. 


(    6694    ) 


PENAIi    CODE    (ACT    ZLV    OF   1860) 

— eoiUinuBd* 

Smpre»9  of  India  v.  Ahdml  Kadir,  L  L,  B„  8  All., 
279,  followed.    Matttki  Mibbbb  «.  Qubih-Exfbbbb 

|l.KR,llCalo^619 


la. 


Abetment  of  murder  — 


Caueing  disappearance  of  evidenee  of  qffenee, — 
Prisoner  wu  present  at  a  murder  without  being 
aware  that  such  an  act  was  to  be  committed.  Through 
fear  he  not  only  did  not  interfere  to  prevent  the 
commission  of  the  crime,  bat  joined  the  murderers 
in  concealing  the  body.  Seld  that  he  was  guilty, 
not  of  abetment  of  murder,  but  of  causing  the  disap- 
pearance of  cTidence  of  a  crime  under  s.  201  of  the 
Penal  Code.    Quben  v.  GoBiTBDHUir  Bbba 

[6  W.  E.,  Cr.,  80 


14. 


Causing  disappearance  of 


evidence* — The  accused  was  attacked  by  a  man 
whom  he  foand  by  a  hole  cut  in  his  house  for  the  pur- 
pose of  committinfl;  a  burglary,  and  struck  out  at  the 
man  a  blow  which  caused  his  death.  Seld  that  the 
accused  simply  exercised  his  right  of  private  defence, 
and  was  gtiilty  of  no  offence.  Two  other  men,  who 
helped  him  to  remove  the  dead  body,  and  were  ac- 
cused of  causing  the  disappearance  of  evidence, 
knowing  that  an  offence  had  been  committed,  under 
s.  201,  Penal  Code,  were  also  acquitted,  for  that 
section  contemplates  a  belief  that  an  offence  has  been 
comnaitted ;  and  as  the  first  prisoner  was  acquitted  of 
all  offence,  it  may  be  presumed  that  the  other  pri- 
soners did  not  believe  that  any  offence  had  been  com- 
mitted.   QuBBH  V,  Pels  00  Nvbhyo 

[2  W.  B.,  Cr„  42 


15. 


Causing  disappearance  of 


evid&noe  of  supposed  murder — Want  of  proof  of 
commission  of  offence. — S.  201  of  the  Penal  Code 
applies  merely  to  the  person  who  screens  the  princi- 
pal or  actual  offender,  and  not  the  principal  or 
actual  offender  himself.  The  accused  were  charged 
with  murder  and  also  with  causing  the  disap- 
pearance of  the  corpse  of  the  deceased  with  the  in- 
tention of  screening  the  murderer  from  punishment 
under  s.  201  of  the  Penal  Code.  Evidenee  for  the 
prosecution  pointed  conclusively  to  one  or  other  of 
them  being  the  actual  murderer ;  but  it  was  im- 
poesi'ble  upon  the  evidence  to  say  which  of  them 
caused  the  death.  They  were  acquitted  on  the  charge 
of  murder,  but  convicted  on  the  charge  under  s.  20i, 
Seld  that  the  conviction  could  not  stand.  Tobap 
All  V.  Qubw-Emfbebs      I.  Ii.  B.,  22  Calc.,  688 


8.208. 


See  Ixtobmatioh    op     Comhissioit    op 
Oppsvob        .       20  W.  B.,  Cr.,  66 


—  8.204. 

See  Thbpt        .    I.  L.  B.»  8  Mad.,  261 

—  8^  205. 

See  Falbb  PsBSOVATioir. 

[1  Ind.  Jar.,  O.  8.,  128 

1  Mad.,  450 

4  Mad.,  18 

8  W.  B.,  Cr.,  80 


FENAIi    CODE    (ACT    XLV    OF   1860) 

— continued* 

8.206. 

See  ETIDBKCB  AOT,  SB.  14,  15. 

[1  Ii.  B.,  16  Bom.,  414 

Absence  of  fraudulent  in* 


tent, — ^To  bring  a  case  under  s.  206  of  the  Penal  Code, 
there  must  be  a  fraudulent  removal,  sale,  or  trans- 
fer of  property,  or  of  some  interest  therein,  inten« 
ding  thereby  to  prevent  that  property  from  being 
taken  as  a  forfeiture  or  in  satisfaction  of  a  fine.    Iir 

THB    HATTBB    OP   THB    PBTITIOH    OP    BALMOKOOND 

Bbojobabi        .  18  W.  B.,  Cr.,  65 

2. Fraudulent  removal  of  prO" 

perty  to  prevent  seizure  in  execution— Act  Xof 
1869,  t.  J45* — Certain  persons  were  convicted  by  the 
Deputy  Magistrate,  under  s.  206  of  the  Penal  Code, 
of  having  fraudulently  removed  property  to  prevent 
its  being  taken  in  execution  of  a  decree  under  Act 
X  of  1869.  The  Judge  was  of  opinion  that  the 
offence  was  one  provided  for  by  s  145  of  Act  X 
of  1859,  and  was  not  therefore  triable  by  the  Ma- 
gistrate. Seld  the  prisoner  was  rightly  tried  and 
convicted  under  s.  206.      Gaxtbohakdba  Chuckbb- 

BTJTTT  V,  EbISENA  MoHUN  SlNGhH 

[2  B.  Ii.  B,  aN„  4:  10  W.B.,  Cr.,  46 

8.  210. 

See  Civn  Pboobdxtbb'  Codb,  b.  258. 

[L  Ii.  B,  8  Mad,,  101 
I.  Ii.  B.,  10  Bom.,  288 

See  Cbdovax  Pbooedvbb  Codes,  b.  487. 
[I.  Ii.  B,  16  Calc  121,  768 

**  Satisfied  *'— Decree  not 


certified  to  Court. — In  s.  210  of  the  Penal  Code  the 
word  "  satisfied  "  is  to  be  understood  in  its  ordinary 
meaning,  and  not  as  referring  to  decrees,  the  satis- 
faction of  which  has  been  certified  to  the  Court. 
Quben-Ehpbbbb  v.  Bapxtji  Databam 

[I.  li.  B.,  10  Bom.,  288 


2. 


and  8.    209— Fraudu- 


lently applying  for  execution  of  decree, — Where  a 
person  applies  for  the  execution  of  a  decree  which 
has  already  been  executed,  his  offence  falls,  not  under 
s.  209,  but  s.  210  of  the  Penal  Code.  S.  209  relates 
to  false  and  fraudulent  claims  in  a  Court  of  Justice, 
and  is  confined  to  the  Civil  Court  in  which  the  ori- 
ginal suit  was  brought.    Qubbn  c.  Bbbgun  Mahtoon 

[12  W.  B,  Cp.,  87 


8. 


Civil    Procedure   Code 


(Act  Xir  of  1862),  s.  258— Satisfaction  of 
decree — Execution  of  decree — Fraudulently  exe- 
cuting decree  after  it  has  been  satis/led  when  satis^ 
faction  has  not  been  certified  to  Court. — A  decree- 
holder  having  proceeded  to  execute  his  decree  against 
his  judgment-debtor,  the  latter  objected,  stating  that 
the  decree  had  been  already  satisfied,  although  the 
adjustment  thereof  had  not  been  certified  to  the 
Court  as  required  by  s.  258  of  the  Code  of  Civil  Pro- 
cedure. The  judgment-debtor,  being  under  the  cir^ 
cumstances  compdled  to  depont  the  amount  of  the 
decree  in  Court,  applied  for  and  obtained  sanction  to 
prosecute  the  decree-holder  for  an  offence  under  s.  210 


(    6695    ) 


DiaBBT  Of  CA8S8. 


(    0606    ) 


FENAI.    CODE    (AOT 

— eotUiumed, 


XLV    OF   1S60) 


of  the  Penal  Code.  It  was  ooatended  that  the  case 
did  not  fall  within  that  aection,  as  the  aatisf action, 
not  haTing  heen  certified  to  the  Conrt.  coold  not  be 
recognised  by  the  Coort  ezecnting  the  decree,  and 
that  consequently  no  offence  bad  been  committed. 
Reld  that  the  words  "  after  it  has  been  satisfied,*' 
used  in  s.  210  of  the  Penal  Code,  indicate  only  the 
fact  of  the  satis&ction  of  the  decree.  The  fact  that 
the  satis&ction  is  of  snch  a  nature  that  the 
Coort  executing  the  decree  coald  not  recognixe  it, 
does  not  prevent  the  decree>holder  from  being  pro- 
perly convicted  of  an  tSt&kee  under  that  section. 
Madhub  Chusdik  MozmcDAB  V.  NoYoi>BBP  CHmr- 
DiBPimpiT  I.  la.  B^  16  Cale.»  196 

OTermled  by  Qubsit-Eicfbsss  v.  Sabat  Chak- 
DBA  Babhit  I.  Ifc  B«»  16  Gala,  766 

8€e  Qvbbb-£kfbb88  v.  Bapuji  Databax 

(X  la.  B.»  10  Boxn^  288 

4. Sanction  to  proteeution — 

Code  of  Criminal  Proeedwrt  (tSS2j,  *.  195— 
Sxeeution  of  decree  which  has  heen  satiejted, — 
A  decree-holder  applied  for  execution  of  his  decree 
aeainst  the  judgment-debtor.  The  application  was 
dismissed  on  the  ground  that  the  decree  had  been 
satisfied  out  of  Court.  The  judgment-debtor  then 
applied  for  andobtuned  sanction  to  prosecute  the 
deo^e-holder  under  s.  210  of  the  Penal  Code.  Held 
thai  such  sanction  must  be  revoked,  because  the 
decree  had  not  been  caused  to  be  executed,  and  there- 
fore no  offence  under  s.  210  of  the  Penal  Code  had 
been  committed.    Shama  Cbabab  Dab  r.  Eabi  Naib 

'  L  Ifc  B.,  28  Calc,  871 


8.211. 


See  CASB8  FHDBB  FAL8B  ChABOB. 

See  MA£icior8  Pbosboutiob 

[I.  la.  B.,  8  Mad..  6 
I.  la.  B.,  19  Bom.,  717 

B.  212 — Harhomring  an  offender,— To 


justify  a  conviction  under  s.  212  of  the  Penal  Code, 
it  is  necessary  that  there  should  be  an  offence 
committed,  and  consequently  an  offender  who  has 
been  harboured  or  concealed.  Empress  v.  Abdul 
Kadir,  I.  L.  R„  8  AIL,  379,  referred  to.  Qitbbn- 
BMPBB88  V,  FATBH  SlHGhH  I.  la.  B.,  12  AH.,  482 

B.218. 

See  Cgkbotjvdtsq  Ovbbkob. 

[6  C.  Ii.  B.,  882 

See  ICaoibtbatb,  Jubisdiction  of— Sfb- 

OIAL  AOTB— PBNAL  CODB. 

[6  W.  B.,  Or.,  80 
8. 214. 

See  Cabbb  ubdbb  Cokbouvdivq  Otvbkob. 


Screening  an  offender.— S,  218  of 

the  Penal  Code  is  applicable  only  when  it  is  proved 
that  the  person  screened  or  attempted  to  be  screened 
from  legal  punishment  has  been  guilty  of  an  offence, 
and  not  when  there  is  merely  a  suspicion  of  his 
having  committed  some  offence.     Queen-Empreee  v. 


FEKAIi    OOBS    (ACT    XLV    OF    1880) 

— eontinmed, 

Saminatha,  L    X.    M.,  14  Mad.,    400,  fallowed. 
GCBIBH  MTTB  e.  QUBBH-BlfPBBBS 

IX  la.  B^  28  Calc^  420 

8.  216— 4^reeti»^  or  eonsemting  to  take 

illegal   grtUiflcation— Nature    of  aareetment  or 


eo%seni.—lii.  order  to  constitute  the  offence  punish- 
able under  s.  215  of  tlM  Indian  Penal  Code*  it  ia  neeea- 
lary  that  the  person  who  is  willing  to  Uke  and  Uie 
person  who  is  willing  to  give  the  illegal  gratification 
must  agree  not  only  as  to  the  object  for  which  the 
gratification  is  to  be  given,  but  also  as  to  the  shape 
or  form  the  gratificatkm  is  to  take.  Qitbbh-E  icfbb8s 
v.CHinAB  I.  la.  B^  20  AIL,  888 


8.217. 


OB     AMBBJ>- 


See   CHABOB  —  A^IBBATIOB 
MBVT  OF  ChABQB. 

|X  la.  B.,  2  BonL^  142 

Direction  of  lam — J^ieohe* 


dience  ofpmblic  servant — Omission  to  gine  inform^ 
ation  of  offence,— The  direction  of  law  mentioned 
in  s.  217,  Fenal  Code»  means  a  positive  direction  of 
law  such  as  those  contained  in  ss.  89  and  90  of  the 
Criminal  Procedure  Code,  1872,  and  cannot  be  made 
to  extend  to  the  more  general  obligation  on  every 
subject  not  to  stifle  a  criminal   charge.    Ik  thi 

KATTBB  OB  BaVABIHI  NATAB 

[L  la.  B.,  1  Mad.,  286 

Public  servant  dieobeging 


direction  of  law  with  intent  to  save  person  from 
punishment — Evidence  q^  such  person's  qffenee,— 
It  is  suffident  for  the  purpose  of  a  conviction  under 
B.  217  of  the  Penal  Code  thift  the  accused  has  know- 
ingly disobeyed  any  direction  of  the  law  as  to  the 
way  in  which  he  is  to  conduct  himsdf  ss  a  public 
servant,  and  that  he  has  done  this  with  the  intention 
of  saving  a  person  from  legal  punishment ;  it  is  not 
necessary  to  show  that  in  point  of  fact  the  person  so 
intended  to  be  saved  had  committod  an  offence  or  was 
justly  liable  to  legal  punishment.  Ekpbbsb  v. 
AmBiTDDDr  L  la.  B.,  8  Calq.,  412: 1  C.Ia.B.,  488 

8. Proof  of  qffenee  under.— 

It  is  only  necessary  fer  a  conviction  under  s.  217  of 
the  Penal  Code  to  show  that  the  prisoner  knew  that 
the  person  he  released  was  in  danger  of  punishment, 
and  that  the  prisoner  released  snch  person  with  the 
intention  of  saving  him.    Qubbv  e.  Abdool  Jalbb£ 

[W.  B^  1864,  Or..  5 

8.  218. 


See  Casbb  vkdbb  Falbb  Bvtdbvob— Fab- 
BiOATDro  Falbb  Eyidbbob. 

See  FOBaBBT      .    L  la.  B.,  6  AIL.  658 

[I.Ia.B.,8Aa,668 

See  PoLicB  OraiCBB  .  16  W.  B.,  Or.,  17 
—   8.220. 


See  Abbbsi— Cbiicinaz  Abbbbt. 

[I.  la.  B.,  10  Bom.,  606 

See  WBOVeFtTL  Cobbibbiebbt. 

[8  Bom.,  846 


I 
I 


(    6C97    ) 


DIGEST  OF  CASES. 


(    6698    ) 


PENAL    CODS    (ACT    XliV    Ol*    1800) 
— continued, 

fi.    281 — Village    watchman — Chov 


kidar — Police  officer — Criminal  Procedure  Code, 
1972,  t.  92-^N,'W,  P.  Village  and  Road  Police 
Aei  (XVI  of  1873J,s,8n-A  cbowkidar  or  village 
waichmaQ  is  not  legally  boand  as  a  public  servant  to 
apprehend  a  person  accused  of  committing  murder, 
outside  the  viUage  of  which  he  is  chowkidar^  such 
person  not  bang  a  proclaimed  ofFender,  and  not  hav- 
mg  been  found  by  him  in  the  act  of  committing  such 
murder  ;  and  consequently  such  chowkidar,  if  he  re- 
fuses to  apprehend  such  person  on  such  charge  at  the 
instance  of  a  private  person,  is  not  punishable  under 
s.  221  of  the  Penal  Code.  Empbbsb  ov  Iitdza  v, 
Kallc    .  I.  Ii.  B.,  8  AIL,  60 

B.223. 


See  Public  Sbbvant  .  7  W,  E.,  Cr^  89 
—  8.224. 


See  Sbvtkhcs— Obvbbal  Casbb. 

[8  W.  B.,  Cr.,  86 


B8.  224.  226,  228. 


See  Casbb  uitdbb  Eboapb  mox  Custody. 

See  SBBTBVCE^CiTHTrLATiyB  Sbittbkobs. 
[8  B.  li.  B.,  A.  Cr.,  14, 16  note 

—  B.227. 

See  JuBiBDZCTioN  OF  Cbixikal  Cottbt — 

OVVBNOBB   COXKITTBD   OlOiT   PABTLT  IK 

ONB  DiBTBioT— Thbvt  .  8  Bom.,  866 


8.228. 


See   Afpbal  [iv  CfinoNAX   Cabbb—Cbi- 

KIBAL  PbOOBDUBB  CoDBS. 

[4  Had.,  146 

See  Cabbs  ukdbb  Contbxpt  ov  Coubt — 
Pbbal  Copb,  b.  228. 

See  Cbihinal  Proobdubb  Codbb,  bb.  480, 
481, 482  (187  i,  88. 435, 436\ 

[18  B.  Ij.  B.,  Ap.,  40 

See    Magistbate,    Jubibdiotiox     of— 

POWEBB  OF  MAGIBTBATEB. 

[I.  Ii.  B.,  16  Mad.,  181 

See  SBVTB50B  — Ihpbibonhb h t— Im- 
PBiBOTnnEBT  Gbkbballt. 

[10  W.  B.,  Cr.,  47 

—.  88.  280, 281,  289,  241. 


See  CouirTBBFBiTivo  Conr. 
—  8.  260. 


See   CorWTEBFEITTHG  QOVBBWlklEHT  STAMP.    ' 

[2  W.  B,  Cr.,  66  | 

88. 284,  266.  I 

See  WSIGHTB   AND   Mbabubbs,   Fbaitdu- 
LEI7T  UBE  OF  .1   Bom.,  181 

[18  W.  B.,  Cr., 
rot.  IT 


FENAIi    CODE    (ACT    XLV    OF   1860) 

—continned* 

8.268. 

See  OAMBSiNa  .    7  Bom.,  Cr.,  74 

See  Cases  itvbbb  Nitisanob — Pxtblio 

NVXBANOB  WDBB  PEVAI.  CoDB. 

8. 268. 


1. 


See  CoVTBAOT  AoT,  B.  66. 

[L  Ii.  B.,  14  Bom.,  147 

See  Public    Health,  Offbbob   affbct- 
nra  .1.  Ij.  B.,  7  Mad.,  276 

[I.  Ifc  B.,  11  Bom.,  69 
L  L.  B.,  24  Calo.,  404 

8.  277 — Pnblio  spring — BeserfM>ir 


— Strewing  brmnehee  in  river  for  flehing  pwrpoeee, 
— The  wonls  "  pahllc  ipring  or  reaerYoir  '*  used  in 
B.  277  of  the  Penal  Code  do  not  indade  a  pnUic 
riyer.  The  strewing  of  branches  in  a  river  for  fishing 
purpose  held,  therefore,  to  be  no  offence  under  that 
section.    Skpbebb  r.  Halohditb  Pobob 

p;  Ii.  B.,  2  Calo,  888 


2. 


Continnoue  stream  in  river 


bed.^The  term  **pnbllc  spring  "in  s.  277  of  the 
Penal  Code  does  not  include  a  continnons  stream  of 
water  running  along  the  bed  of  a  river.  Qitbbv  v. 
TiTTi  Chobxav  .    L  Ii.  B.,  4  Mad.,  229 

B«    279 — Baeh  driving  or  riding 


on  public  wag. — ^The  actual  driver,  and  not  the  owner 
of  a  carriage,  is  liable,  under  s.  279  of  the  Penal 
Code,  in  case  of  a  collision  and  injury  to  another  aris- 
ing out  of  rash  driving.  Labbymobb  v,  FvssvgDoo 
Dbo  Rai  •        .        •  14  W.  B^,  Cr.,  82 


2. 


jRash  riding    on  a  public 


way. — The  accused  was  convicted  of  rash  riding  on  a 
public  way  under  s.  279  of  the  Penal  Code  (Act 
XLY  of  1860).  He  contended  that  his  conviction 
was  bad,  on  the  ground  that  there  was  no  proof  that 
any  person  was  on  the  road  in  question  at  the  time 
when  he  was  alleged  to  have  ridden  in  a  rash  or 
negligent  manner.  Held  that,  though  there  was  no 
such  proof,  it  was  competent  to  the  Court  to  take  info 
its  consideration  the  probability  of  persons  using  the 
public  way  being  placed  in  danger  by  the  act  of  the 
accused.  The  accused's  act  came  within  the  miscluef 
struck  at  by  s.  279  of  the*  Penal  Code,  and  was 
included  within  its    terms.     Qubbv-Eicfbebb    f. 

HOBldJBJI  NOWBOJI  LOBD 

[L  Ii.  B.,  19  Bom.,  715 


8.282. 


See  Chabge— FoBU  of  Chabob^Sfboial 
Cabvb— Public  Safety,  Offenob  af. 
FBCTiNO  •        .1  Bom.,  187 


8.288. 


See  KviBAKOB— -Public  Nuibaitcb  under 

Kbnal  Code     I.  Iv  B.,  14  Calo.,  656 

[L  Ii.  B.,  20  Calo,  665 

I.  Ii.  B.,  20  Mad.,  488 

1.   —  Oketmciing  public    wag — 

Failure  to  prove  infurg.-^THie  accused  were  charged 
generally  with  obstruction  In  a  public  way,  no  danger, 

10  V 


(    6G99    ) 


DIOSST  OF  CASK 


( 


) 


FENAli    COBS    (ACT    XlaV    OF    180Q> 

— comtimmedm 

obftnidaoD,  or  injury  being  alleged  to  bare^  been 
cftBMd  to  any  pefson,  and  were  nmnaxily  convieted. 
Meld  that  the  conTiction  eonld  not  be  tnitiined 
under  a.  283  off  the  Penal  Code.  Is  ths  MinxB  or 
ExFBsss  V.  Rax  Siven    .        .  11 C.  Ii.  B^  64S 

2. ! OhstrmeHm^  pmUie  road — 

Spreadimg  HAim^fmeU  by  roadside. — ^To  spread  fiab* 
mgnetibythe  ndeoff  a  thorooghfune  mataMmianct» 
without  proof  of  obctnietion  caaaed  to  any  pazticiilar - 
pencn  or  daas  off  pciaoni,  an  offence  under  a.  283  of 
the  Penal  Code.    QurnxM  c  Kiudkr  Manna 

[L I^  IL,  4  lUd^  885 

8L Mid  as.  988  and 


TSBAJm    cobs    (ACT    XliV    OF   1860) 


OhttrmtHou  om  tidal  naoigahlo  rimer, — ^Pes 
placing  a  bambco  itocfcade  aeroa  a  tidal  naTigaUe 
river  for  the  parpoaea  off  fiaiung,  althongh  IcmTing  in 
andi  rtorlradr  a  nanow  opening  for  the  pawage 
of  boat«,  which  paaaige  waa,  however,  kept  cloaed 
except  on  the  actual  paaMge  of  a  boaW  were  chaiged 
at  tbe  uifltanee  of  a  anb-^Tisiflnal  oficcr  witfaeanang 
an  obalnetion  under  a.  283  of  the  Penal  Code.  Held 
diat»  altlioa^  it  waa  donbtfol  whether  a.  28S  applied 
to  tlie  caae,  they  had  eoounitted  an  offenee  under 
a.  288  of  the  Penal  Code,  and  wen  pmmhaWp  under 
1. 290  of  tiat  Code.  Ijv  ths  xaxtkb  ov  tbb  tki- 
TIOV  Oy  UXESH  Chaxsba  Kab 

[I.I..B^14Gale.»668 
OhHrmtliom  ts  •  pMie  ^ 


^Xbe  aecnsed  waa  diarged  generally  with  obatrnct* 
ing  m  pnbfie  «»y>  ^^  danger,  obotniction,  or  injury 
being  alleged  to  hare  been  caaaed  to  any  person,  nor 
waa  there  any  dear  eridence  that  the  way  waa  a 
pnbfie  vmy.  Rold  that  the  conTietkn  under  %.  283 
of  tlie  Penal  Code  could  not  be  ■uitained     QrBBH- 

SXTBttS  r.  BbHI  lfAT>Wi»  CkAXKATABTI 


to 


^Mfy.— The  word  "  injury  "  (naUy  canaed  by  lire, 
etc.)  in  a.  285  of  the  Penal  Code  indudca  any 
harm  illegally  canaed  to  the  pnqierty  off  any  peraon, 
yiH  !■  not  oanfined  to  injury  to  the  penon  onlr. 

•  6  ltain.j  Cr.»  87 


Seo^woiaawECE  .        .  8 MadL,  Api, 88 

^W.B^Cr^l 
1. 1..  R.  8  Xad^  481 

—  8.888. 

See  KniAvo— UxDBft   CsnarMX  Pbo- 
csDuu  Carat     .8B.IbR*Aik, 


See   Cms    itbdkb    Kvibavcb— Ptbuc 

KoBAScs  mnnKPnuL  Cods. 
5«e    SnnBCB— IxpKnonEnr— iMTBi* 
IV  DxrAnor  ov  Vnn. 

re  Bom^  Cr.,  45 
1. 1..  B^  5  IbbdU  187 


See  Oitflnri  PPMacAMogy. 

(H  I..  R.  8  AH.  887 
X  Ifc  R,  80  Bom.,  188 


See    TKAsnsn    OP  Cmwiikt,     Cm— 


II  <MM.A. 

[LIiuR.lCale;,868 

-WAoaaom  CoaraAcra. 
[I.  I..  R.  88  Mad^  812 

.  1. 1..  R.  10  Bom..  97 

|T.T^R,17Giaix.868 

I8»887. 

Daa  Rauaioa,   QmacBB 

SeeOowiMACt- 

SeelMorTMMi 
n  88R, 

—  mK  9fl 

See  Casks  va 
axLA-mraTO 

&897. 


See  TaasPAsa— Gaaaais  CAsaa. 

[I.  li.  R.  8  Had..  178 

81888. 

See  CiriPASKa  HoMiciDa.  _ 

[llW.R..Cr,8 

1. 1..  R.  8  AIL.  888 
I.II.R.8AIL.778 

_a8.888,80a 

See  AnaicFT  to  coxm  OfaaacJL 


[4  BoaEW  Or..  17 

See  CuiFABLB  HoMicana. 

[LI..R.lBom..84S 


8.800. 


See  CHAEoa   to  Jvwr—SrMCiAJ.  Cab» 

CiTLPABKa  Hoaocma.  _^ 

[8W.B..Crn7S 

See  CAsaa  vanaa  Cui.rABLa  HoxiciDa. 


800. 808. 804,  a04A. 


See  CAsas  ra]>aa  Muanaa. 


£te  AxraxPT  to  ooxim 

CLI..] 

See  JiTauDicnoa  oa 


15  Bom..  104 

OocaT— 

ni 


[L  la.  R.  18  Bom^  106 

.  8.804. 

See  CHAXOa  to  Just — SFaciAK  Caos^ 
CmPAasa  HoxiciDa. 

[8  B.  la.  B..  Ap..  88. 87  note 

See  CAsaa  CTDaa  CuirABKa  Homicidi. 

^e  Join>aa  oa  GHAaoaa. 

p.  I..  R,  8  AIL.  848 

—  88.804,804A. 

See  Hua9««GaiaTOin  Hvar. 

[I.I..R.18(Ue,48 
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DIGBST  OF  CASKS. 


(    6702    ) 


JPESAJ*    CODE    (ACT    XLV    OF   1860) 

— eotUinu&d, 

B.804A. 

See  CAVBOX&  Brath  bt  Nsgugbnob. 

[L  I..  IC,ie  A1L»  472 
See  Cases  tjitdbb  Culpablb  Homicipb. 

B«  80o« 

See  Abbtmbitt         .        .  8  W.  W.,  816 

[1  Agra»  Cr.,  21 
s.  807. 


See  Attbhpt  to  commit  Otfbnob. 

[4  Bom.,  Or.,  17 

L  Ii.  U.,  16  Bonu,  194 

Z  Lu  B.,  14  All,  88 

I.  Ii.  B.,  20  Ail.,  148 

See  Sbbtbhcb— Tbabspobtation. 

[7  W.  R,  Cr.,  41 

—  8. 809. 

See     Sbbibhob— Impbisobmbnt— Impbi- 

SONMBBT  ABB  FlBB  .  .  1  Bom.,  4 

See  SvioiDB  I.  Ii.  B.,  8  Mad.,  5 

—  8.  812. 

See  MisoABBUGB         .  15  W.  B.,  Cr.,  4 

(19  W.  R,  Or.,  82 
I.  Ii.  B.,  9  Mad.,  869 

—  88.  814,  817. 


See  MVBDEB       .  10  W.  B.,  Or.,  52,  59 

—  8.  817. 

See  Ababdohm BBT  op  Childbbb. 

P16  W.  B.,  Cr.,  12 
I.  Ii.  B.,  18  AIL,  864 

—  8.  8ia 


See  COHOBALM^BT  OP  BlBTH. 

[4  Mad.,  Ap.,  68 
—  88. 819,  888. 

See  Casbs  itvdbb  Hubt. 

— 8.  828. 


See  COMPOUBDIBO  Oppbbob  10  Bom.,  68 
See  Culpablb  Homicide. 

[I.  Ii.  B.,  2  AU.,  522,  766 
I.  Ii.  B,  8  All.,  597 
See  Eiororo     .    I.  L.  B,  26  Calc,  974 
—8. 824. 

See  Chabgb— PoBM  op  Chabge- Special 
Cases- HUBT  4  Mad.,  Ap.,  5 

See  Sbbtbbob— CuMTLATivB  Sebtbbces. 

[I.  L.  B.,  6  Oalo.,  718 

7  W.R,  Or.,  60 

I.  Ii.  B.,  11  Oalo.,  849 

I.  Ii.  B.,  12  Calc,  495 

I.  Ii.  B.,  16  Oalo.,  442 

—  88.  825,  826. 


See  Bbvision— Cbihikal  Cases— Commit- 
MBBT  I.  L.  B.,  16  Bom.,  680 

TOL,  IT 


FENAli    CODE    (ACT    XIiV    OF    1860) 

'^eontinued. 

See  BionKa  .   1. 1,.  B.,  24  Calc.,  686 

See  Sbbtbbcb— CuMiTLATiTB  Sbbtbbobs. 

,  ,    _  [I.  Ii.  B.,  6  All.,  121 

I.  Ii.  B.,  7  AU.,  29,  414,  757 

I.  Ii.  B.,  9  AU.,  645 

I.  Ii.  B.,  16  Calc,  725 

I.  Ii.  B.,  17  Bom.,  260 

——8.  328  and  b.  Sl^Catuinff  unwhole- 

some  thing  to  he  taken  with  intent  to  injure.— ^Seld 
that  a  person  who  placed  in  his  toddy-pots  inice  of 
the  milk-bush,  knowing  that  if  taken  by  a  human 
being  it  wonld  canse  injury,  and  with  the  intention  of 
thereby  detecting  a^  unknown  thief  who  was  in  tho 
habit  of  stealing  the  toddy  from  such  pots,  and  which 
toddy  was  drunk  by,  and  caused  injury  to,  certain 
soldiers  who  purchased  it  from  an  unknown  vendor, 
was  rightly  convicted  under  s.  328  of  the  Penal  Code, 
of  "causing  to  be  taken  an  unwholesome  thing  with 
intent  to  injure  j "  and  that  s.  81,  which  says  that  "  if 
an  act  be  done  without  any  criminal  intention  to 
cause  harm/'  it  is  not  an  offence,  did  not  apply  to  tho 
case.    Beg.  v.  Dhanu  Daji     .    5  Bom.,  Or.,  59 

8. 880. 


See  Abetment  .  I.  L.  B.,  20  Bom.,  894 
— r  88.  882,  888. 


See  Sbbtbbob»C(7M(7lati7e  Sbbtbbobs. 

p.  Ii.  B.,  19  Calc,  105 


——-—8.  882  and  88. 99,  147 ,  and  828— 

Crtm,^l  p^^^^^^^   C(Kfe  (1882),  ss.  66,  66,  and 

iJ^^'-'fubhc  servant  in  the  execution  of  his  duty  as 
suoh--Arrest  without  sufficient  authority,  but  in 
Sfooa  fatth^Asaault  on  police  making  arrest— 
RtSht^  of  private  defence.— A  warrant  was  issued  by 
a  Magistrate  for  the  arrest  of  one  D  under  s.  114  of 
the  Code  of  Criminal  Procedure.  The  warrant  was 
s^t  to  a  certain  thana  to  be  executed.  It  was  there 
after  being  copied  into  a  book  kept  for  that  purpose 
at  the  thana.  made  over  to  a  particular  constable  for 
execution.  When  the  conatable  to  whom  the  warrant 
had  been  made  over  had  left  the  thana,  it  was  dli- 
covered  that  D  was  in  a  callage  other  than  that  in 
yfh\c\i  he  had  been  supposed  to  be.  Thereupon  the 
officer  temporarily  in  charge  of  the  thana  made  a 
copv  from  the  book  at  the  thana,  endorsed  on  the 
back  the  names  of  one  iVand  some  other  constables, 
and  having  signed  the  endorsement,  sent  N  and  the 
others  out  with  this  paper  to  arrest  2).  N  and  his 
companions  arrested  Z>;  but,  as  they  were  returnine 
with  him  in  custody,  some  of  D's  friends,  aided  by  D 
himself,  attacked  them,  rescued  D,  and  cauaed  hurt 
to  the  police.  Held  that  the  police  officers  con- 
cerned in  arresting  D  under  the  circumstances  above 
described  were  not  acting  in  the  lawful  dischaige  of 
their  duty  within  the  meaning  of  s.  832  of  the  Penal 
Code,  80  as  to  render  the  accused  liable  to  conviction 
under  that  section ;  but,  inasmuch  as  they  were  acting 
in  good  faith  under  the  colour  of  their  office,  s.  99  cl 
the  Penal  Code  applied,  and  D  and  his  associates 
might  be  properly  convicted  under  ss.  147  and  323  of 
the  Code.    The  words*' in* the  discharge  of  his  duty 

10  B  2 
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PENAL    CODE    (ACT    XLV    OF   1860) 

— continued, 

as  sttcli  public  seryant"  In  the  earlier  portion  of 
8.  882'  of  the  Penal  Code  mean  in  the  discharge  of  a 
duty  imposed  by  law  on  such  public  servant  in  the 
particnlar  case>  and  do  not  cover  an  act  done  by  him 
in  good  faith  nnder  colour  of  his  office.  Queen  v. 
Roxbufffh,  12  Cox,  C,  C„  8,  referred  to.  Qitbbk- 
EMTU88  r.  Daup  L  Ij.  B.,  18  A11.9  246 

8.886. 

See  Chab^b — FoBK  ov  Chabc^e«*8p]ecial 

CA8B8— PVBLIO    SAFETY,    OtFBHCB    A1- 

VBomra     ...      1  Bom.,  187 

SB.  886,887, 888. 

8ee  CiT£FABUS  Houioidb. 

[L  Ii.  B^  4  Cale.,  764 


SB.  888,  840, 841,  843. 


See  WBOireBirL  Bbstbaiht. 

[10  W.  B^  Cr.,  20,85 

24  W.  R,  Cr.,  61 

I.  Ii.  B.,  19  Bom.,  877 

1. 1«.  B.,  24  Calo.,  885 

4  C.  W.  N.,  49 


88.  888,  840, 842, 846. 


See  Weoitgbul  Cokbiiihbbt. 

p.  I«.  B.,  9  Calo.,  221 

I.  Ii.  B«,  18  Bom.,  876 

I.  Ij.  B.,  19  Bom.,  72 

8.  844. 

See  Sbktbnob — Fihe  1  Bom.,  80 

See  UbIjAwfvl  CoMFViiaiOK. 

[I.  I..  B.,  19  Calc,  572 

—  8.  852* 

See  Assault  ov  Public  Sbbtaht. 

[L  Ii.  B.,  9  Bom.,  558 

See  CoKPLAisT — Wethdeawal  ob  Com- 

PLAIBT  ABD  ObLICIATION  07  MlGISTBATB 

10  HBAB  IT     .    I.  la.  B.,  5  MacL,  878 

See  HuBT— CAirsnro  Hubt. 

[7  B  Ii.  B,  Ap.,  25 

See  Sbbtbhob— CuicuLATiTB  Sbktbnobs. 

[I.  Ii.  B.,  12  Kad.,  86 

See     Sbktevcb  —  iKPBisovMBirT  —  Im- 

FBIBOHMBHT  IK  DBPAULT  OP  PlHB. 

(16  W.  B.,  Cr.,  42 

See  UiniAWPXTL  Coicpvlsiok. 

[L  L.  B.,  19  Calc,  572 

—  8.858. 

See  AnBAJTLT  on  Pctblio  Sbbyakt. 

[18  W.  B,  Cr.,  49 

I.  Ii.  B.,  9  Bom.,  558 

1. 1«  B.,  26  Calo.,  680 

8  C.  W.  N.,  627 

See  Bbngal  EzpxSB  Act,  1878,  8.  4. 

[I.  Ii.  B,  24  Cala,  824 


FElBTAIi    CODE    (ACT    XIiV    OF    1860) 

— continued. 

See   SBVTBHOB— CVMITLATrTB  Sbbtbbobs. 

[8  B.  Ii.  B.,  A.  Cr^  14, 15  note 

14  W.  B.,  Cr.,  19 

I.  Iv  B.,  12  Cala,  495 

8  C.  W.  W.,  174 

See  SincMABT  Tbial  .  28  W.  B.,  Cr.,  8 

See  UHikAWFrL  AsSBinaT  7rl9'.  W.,  209 

8.854. 

See  Bafb  L  Ii.  B«,  5  Bom.,  408 

88. 861—868. 


See  Ca8B8  uitdbb  KiDVAPPiir&. 

—  88.  865,  366. 

See  Chabob  to  Jvbt— Spboial  Cases— 
EiDVAPPiBa      .  I.  Ij.  B.,  14  AIL,  25 

See  CBiicnrAL  Pboobdubb  Codbs,  8.  288. 

[I.  U  B..  20  Calo,  483 
I.  Ii.  B.,  22  Calc  1006 

—  88.  866, 868. 

See  JirBigDiCTioK  ov  Cbikival  Coxtbt— 

ObBBVCBB  COMXITTBD    OBLY  PABTUr  IN 

OHB  District — KmBAPPiKa. 

[L  I..  R,  18  AIL,  850 

—  8.  869. 

See  Sbbtbvoe— CimuLATiTB  Sbntekcbs. 

[7  MacL,  875 

—  8.  870. 


See  Cases   rvDBB   Slatbbt— CancorAL 
Cases. 

—  8.  872. 


See  JoiBDBB  ov  Chabobs. 

[L  Ii.  B.,  12  Mad.,  278 

Selling  or  hiring  minor  for 


purpose  of  prostitution,— to  constittite  an  offence 
nnder  a.  S72  of  the  Penal  Code,  it  is  not  ne- 
cessary that  there  should  have  been  a  dispoaal 
tantamount  to  a  transfer  of  possession  or  control 
oyer  the  minor's  person.    Bb&.  v.  ABVirAOHBiiLAK 

[I.  Ii.  B.,  1  MacL,  164 

2. Dedication  of  minor  girl  to 

service  of  temple — Disposal  for  purposes  of  pro- 
stitution. — Held  that  the  dedication  of  a  minbr 
girl  nnder  the  age  of  sixteen  years  to  the  service  of  a 
Hindu  temple,  by  the  performance  of  a  religioas 
ceremony,  where  it  was  shown  that  it  was  almost  in- 
variably the  case  that  girls  fo  dedicated  led  a  life  of 
prostitution,  was  a  disposing  of  such  minor  knowing 
it  to  be  likely  that  she  would  be  used  for  the  purpose 
of  prostitution  within  the  meaning  of  s.  372  of 
the  Penal  Code.    Bsa.  v.  Jaili  Bhaydt 

[6  Bom.,  Cr.,  60 


8.  Disposing  of  and  receiving 

girls  for  purpose  of  pros(*'tuiion, — ^The  prisoners 
were  convicted^  the  one  of  disposing  of,  and  the  other 
of  receiving,  two  children,  females  under  the  a«e  of 
sixteen  years,  with  intent  that  such  females  should 
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PBNAIj    CdDE    (ACT 
— coniimmed. 


XIiV    OF   1S60) 


be  used  lor  the  pnrpoee  of  proetitntioii.  The  evidence 
showed  that  the  children  were  dispoeed  of  and  re- 
gistered aa  dancing  girls  of  a  pagoda  for  the  purpose 
of  being  brought  up  as  dancing  girls.  Beld  that 
-offences  under  ss.  b72  and  b78  of  the  Penal  Code 
had  been  oommitted«  and  that  the  prisoners  were 
properly  convicted.    Ex-f1btb  Papicatati 

[5MacU415 

Illegal  ditpotal  of  a  minor 


— Dedication  of  dancing*g\rl  to  temple, — Adandng- 
w^oman  ol  a  temple  applied  to  the  manager  of  the 
temple  for  the  appdntment  of  a  minor  girl,  whom  she 
falsely  described  as  her  daughter,  to  her  kothu  miras ; 
the  manager  ordered  that  the  girl  be  placed  on  the  pay 
abstract  like  other  dancing-girls,  and  she  was  employed 
about  the  temple,  though  the  ceremony  of  tying  the 
bottu  (after  which  the  girl  could  not  be  married)  did 
-not  take  place.  Held  that  the  above  facts  consti- 
tuted primd  facie  evidence  that  an  offence  under 
Penal  Code,  s.  872,  had  been  committed  by  the  dancing- 
^oman,  the  manager  abovenamed,  and  the  parents  of 
the  girl.    Sbihitasa  r.  AinrASAifi 

[I.  Ii.  B.»  15  Mad.,  41 


6. 


JDiepoeal    of    a    minor — 


Dedication  of  a  girl  in  a  temple. — The  accused 
defeated  his  minor  daughter  as  a  Basivi  by  a  form  of 
marriage  with  an  idol.  .It  appeared  that  a  Basivi  is 
incapable  of  contractiiig  a  lawful  marriago*  and  ordi- 
narily practises  promiscuous  intercourse  with  men, 
and  that  her  sons  succeed  to  her  father's  property. 
Seld  the  accused  had  committed  an  offence  under 
Penal  Code,  s.  872.    Qubxn-Ekfbbsb  v.  Kasata 

[I.  Ij.  B..  16  Had.,  75 

6, Illegal  disposal  of  a  minor 

— Dedication  of  girl  to  temple  as  dancing-girl, — 
Betieion, — A  dancing-woman  (fourth  accused)  of  a 
temple  applied  to  the  manager  (first  accused)  of  the 
temple  for  the  appointment  of  a  girl  under  the  age  of 
nzteen,  whom  she  had  adopted  as  her  daughter,  to  her 
kothu  mirasi  office,  to  which  duties  more  or  less, 
connected  with  the  preparation  of  provisions  of  the 
temple  were  attached.  The  manager,  before  whom 
the  girl  had  sung  and  danced,  ordered  that  she  be 
placed  on  the  ]>ay  abstract  like  other  dancing-girls, 
.and  she  was  employed  in  the  abovementioned  duties 
about  the  temple  for  about  five  months.  It  appeared 
that  the  dancing-women  of  the  temple  lived  partly  at 
least  by  prostitution,  and  there  was  evidence  that  the 
^1  sang  and  danced  in  the  temple,  received  wages  and 
wore  a  bottu  (an  embldm  of  marriage).  The  Ifogis- 
trate  upon  these  facts  refused  to  name  a  charge 
agunst  the  manager  of  the  temple  and  the  adoptive 
mother  of  the  minor  under  the  Penal  Code,  s.  872. 
Held  per  CoLumi,  C,J.  (Pabkeb,  J.,  dissenting), 
that  the  Magistrate  should  have  framed  a  charge.  On 
a  petition  under  the  Criminal  Procedure  Code^ 
ss.  485, 489,  preferred  by  the  complainant,  who  was  a 
dismissed  servant  of  the  temple,  after  the  prosecution 
had  been  pending  for  two  years,  it  appearod  that  the 
girl  had  suffered  no  harm.  ITtfZ^  that,  whether  or 
not  the  Magistrate  should  have  framed  a  charge,  the 
High  Court  was  not  bound  to  send  the  case  for  re-trial. 
SBonYASA  V.  AHXASAia  ,  I.  Ii.  B,,  15  Mad.,  828 
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7. 


Minor,  Illegal  disposal  of — 


Dedica/f^on  of  a  minor  to  the  service  of  a  temple 
vfith  the  knowledge  that  she  was  likelg  to  he  used 
for  immoral  purposes— Daneing^girls. — The  accused 
defeated  his  minor  daughter,  five  or  six  years  of  age, 
to  the  service  of  a  temple  as  a  dancing-girl.  The 
evidence  showed  that  dancing-girls  attached  to  a 
temple,  as  a  rule,  led  immoral  lives.  Meld  that  these 
facts  were  sufficient  to  constitute  an  offence  under 
s.  872  of  the  Penal  Code.    Qubbn-Emfbbss  v.  Tippa 

11.  Ii.  R»  16  Bohl,  787 

and     B.    d^S'-Ohtaining 


possesssion  of  minor  for  purpose  of  prostitution. — 
The  prisoner  was  tried  upon  a  charge  of  having 
obtained  possession  of  Dowlat  Bee,  a  minor  aged  ten 
years,  with  intent  that  she  should  be  used  for  an 
unlawful  and  imnM>ral  purpose, — ^that  is  to  say,  for 
the  purpose  of  illicit  intercourse* — and  having  thereby 
committed  an  offence  under  s.  878  of  the  Penal  Code. 
The  evidence  showed  that  the  prisoner  met  Dowlat 
Bee,  a  girl  eleven  years  old,  in  a  street  at  Triplicane, 
and  promised  to  give  her  a  pice  if  she  would  acoom« 
pany  him  into  an  uninhabited  house  close  by  and 
allow  himr  to  have  sexual  intercourse  with  her.  The 
girl  went  willingly  with  the  prisoner,  and  both  were 
detected  in  the  act  of  having  sexual  intercourse.  The 
girl  had  gone  out  without  pennission,  had  not  attained 
the  age  of  puberty,  and  the  evidence  tended  to  show 
that  the  fs^l  had  not  before  hikd  sexual  connexion. 
The  jury  convicted  the  prisoner.  Held  by  the 
High  Court  that  the  case  proved  against  the 
prisoner  did  not  make  out  the  offence  charged.  Qi7Bbn 
v.fiHAiKAu        ....    5  Mad.,  478 


9. 


Letting  to  hire  a  girl  under 


sixteen  for  immoral  purpose  for  one  occasion — FrO' 
stitution  for  a  course  of  life —Criminal  Procedure 
Code  (Act  Xof  1882J,  s.  973, —Ji  young  prostitute 
under  sixteen  years  of  age  was  brought  to  a  house  of 
asdgnation  by  the  accused  at  the  request  of  the 
complainant  and  for  his  supposed  use  on  that  one 
occasion,  it  not  being  contemplated  that  the  girl 
should  be  sold  or  let  out  for  a  period  of  employment, 
or  for  the  purpose  of  being  employed  by  the  com- 
plainant as  a  prostitute,  or  for  the  purpose  of  bdng 
disposed  of  by  him  for  that  course  of  life.  Held 
that  such  a  letting  out  by  the  accused  was  not  within 
the  meaning  of  s.  872  of  the  Penal  Code,  which  on  the 
authorities  contemplates  a  case  of  letting  or  hiring  or 
other  similar  transaction  by  which  the  possession  of  a 
girl  is  obtained  with  the  intention  of  employing  her 
habituidly  for  the  purpose  of  indiscrinunate  sexual 
intercourse.  Dowlat  Bee  v.  Shaik  Ali,  6  Mad., 
473,  followed.    Qubbn>Emfbb8S  v,  Sukbb  Baub 

[L  la.  B.,  21  Calo.,  87 


10. 


Obtaining  possession  and 


disposing  of  minor  for  purposes  of  prostitution, — 
S,  a  married  Mahomedan  girl  under  sixteen,  while 
living  with  If,  her  grandmother,  and  in  the  absence  of 
her  husband,  formed  an  adulterous  intrigue  with  two 
Hindus  with  the  knowledge  of  If,  S  and  ^  were  then 
induced  by  the  Hindus  to  remove  to  another  village, 
that  8  might  take  up  the  trade  of  a  prostitute;  they 
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there  met  J,  a  pablic  woman,  with  whom  they  went 
to  refide>  and  who  introduced  vintors  to  8,  and 
received  the  money  paid  by  them  in  exchange  for  the 
board  and  food  snppHed  to  S  and  N*  N  was  convicted, 
under  b.  872,  Penal  Code»  of  disposing  of  a  minor  for 
the  purpose  of  prostitution,  and  J  was  convicted, 
under  s.  373,  Penal  Code,  of  obtaining  possession  of  a 
minor  for  the  purpose  of  prostitution,  ffeld  per 
JA0K80V,  J.,  that  on  the  facts  proved  no  offence  was 
committed  under  the  Penal  Code.  Per  Glovbb,  J. — 
jy  and  J  were  both  guilty  under  ss.  372  and  873 
respectively,  and  their  appeals  should  be  dismissed. 

QXTIBN  r.  NOUBJAK 

[6  B.  Ii.  &»  Ap.»  84: 14  W.  B.,  Cr.,  89 


11. 


Buying   or  selling   minor 


for  the  purpose  of  prostitution,  tfto.— Certain  per- 
•ons»  falsely  representing  that  a  minor  girl  of  a 
low  caste  was  a  member  of  a  higher  caste,  induced 
a  member  of  such  higher  caste  to  take  her  in  marriage 
and  to  pay  money  for  her  in  the  full  belief  that  such 
representation  was  true.  Held  per  Stuast,  C,J., 
that  such  persons  could  not  be  convicted  on  these 
facts  of  offences  under  ss.  872  and  878  of  the  Penal 
Code.  Per  Oldvjxld,  jr.,  and  Stbaight,  J*»  that  if 
such  girl  was  disposed  of  for  the  purpose  of  marriage, 
it  could  not  be  said,  because  the  marriage  might  be 
invalid  under  Hindu  law,  that  such  persons  acted  with 
the  intention  that  she  should  be  employed  or  used  for 
flie  purposes  of  prostitution  or  for  any  unlawful  and 
immoral  purpose,  or  that  they  knew  it  to  be  likely 
that  she  would  be  employed  or  used  for  such  purpose, 
and  consequently  they  could  not  be  convicted  of  an 
offence  under  those  sections.  Per  Pbabaov,  J,,  and 
Spankib,  J,,  that  such  girl  having  been  disposed  of 
for  the  purpose  of  marriage,  although  the  marriage 
might  be  objectionable  under  Hindu  law>  it  did  not 
appear  that  it  was  wholly  invalid,  and  therefore  such 
intent  or  knowledge  could  not  certainly  be  presumed, 
and  such  persons  could  not  be  convicted  of  offences 
under  those  sections.    Eufbbsb  of  IimiA  v,  Sbi  Lal 

[I.  Ii.  B.,  a  AIL,  684 


la. 


and  8.  878  -  Obtaining  a 


minor  for  prostitution — JDaneing-girl  caste — Adop* 
iion,-~A.  womui,  being  a  member  of  the  dancing- 
girl  caste,  obtained  possession  of  a  minor  girl  and 
employed  her  for  the  purpose  of  prostitution ;  she  sub- 
sequently obtained  in  adoption  anotht^r  minor  girl  from 
her  parents,  who  belonged  to  the  same  caste.  She  and 
the  parents  of  the  second  g^rl  were  charged  together 
under  ss.  872,  378  of  the  Penal  Code.  The  charges 
related  to  both  girk.  Meld  that  ss.  872,  378  of  the 
Penal  Code  may  be  applicable  in  a  case  where  the 
minor  concerned  is  a  member  of  the  dancing>girl 
caste.  Per  Muttvsaki  Ayyab,  jr.— It  would  be  no 
offence  if  the  intention  was  that  the  girl  should  be 
brought  up  as  a  daughter,  and  that,  when  she  attains 
her  age,  she  should  be  allowed  to  select  either  to  marry 
or  follow  the   profession    of  her  prostitute  mother. 

QUBBir-ElCFBEBB  V.  BaMANKA 

[I.  I..  B.,  12  Had..  278 


18. 


Disposing  of  a  minor  for 


immoral   purposes — Abetment — Offence   committed 
4Hd  of  British  India, — A  minor  girl  under  the  age  of 
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sixteen  years  was  taken  by  accused  Na  1,  under  the 
direction  of  accused  Ka  2,  from  Sholapur  to  Tuljapur 
(in  the  Nizam's  territory),  and  there  dedicated  to  the 
goddess  Amba,  with  intent  or  knowing  it  to  be  likely 
that  the  minor  would  be  used  for  purposes  of  prosti- 
tution. The  District  Magistrate  of  Sholapur  convicted 
accused  Na  1  of  an  offence  under  s.  872  and  accused 
No.  2  of  abetment  of  the  offence  under  ss.  372  mid 
108A  of  the  Indian  Penal  Code,  and  sentenced  them 
each  to  six  months'  rigorous  imprisonment.  Seld 
that  there  was  no  offence  committed  in  Brit^  Indisr 
and  therefore  the  accused  No.  2  was  not  guilty  of 
abetment,  and  s.  108A  of  the  Penal  Code  had  no 
application  to  the  present  case.  Mere  intention  not 
followed  by  any  act  cannot  constitute  any  offence,  and 
an  indirect  preparation  which  does  not  amount  to  an 
act  which  amounts  to  a  commencement  of  the  offence 
does  not  constitute  dther  a  principal  offence  or  aa 
attempt  or  abetment  of  the  same.  The  intention  of 
either  of  tlie  accused  while  they  were  staying  at 
Sholapur  did  not  constitute  any  offence,  and  their 
removiJ  with  the  giri  to  Tuljapur  did  not  by  itself 
constitute  an  abetment.    Qttbbk-Eicpbbss  o.  Baxit 

[L  Ii.  B.,  24  Bom^  287 

8,  878. 

See  Chbatifo  bt  Pbbbovation. 

■      [7  W.  B.,  Or., » 

See  Hindu  Law— CirsTOM—ADOPTioir. 

[L  L.  B.,  19  Mad.,  127 
L  Iv  B.,  21  Mad.,  229^ 

1» —  Obtaining  minor  for  put' 

pose  of  prostitution — Soliciting  a  ^irl  to  sexual 
intercourse.—^,  878  of  the  Penal  Code  is  not  appli" 
cable  to  a  case  where  a  man  solicits  a  girl  to  Ittve 
sexual  intercourse  with  him  and  having  no  other 
intention  or  purpose  in  view.    Qubbn  v.  BBTrriA 

pr  W.  W.,  296- 

2. Obtaining    possession     of 

minor  for  purposes  of  prostitution— Offence  defined 
by  above  section  explained, — To  constitute  the  offence 
provided  for  by  s.  873  of  the  Penal   Code,  it  is> 
necessary,  first,  that  a    minor  under  sixteen  years 
of  age  shall  be  bought,  Idred,  or  otherwise  obtained 
possession  of,  and,  secondly,  that  the  minor  shall  be 
bought,  hired,  or  otherwise  obtained  possession  of,, 
with  the  intent  that  the  same  minor,  while  still  under 
the  age  of  sixteen  years,  will  be  employed  for  the  pur- 
poses of  prostitution,  or  with  the  knowledge  that  it  is 
likely  that  the  sud  minor,  while  still  under  the  age  of 
sixteen  y  ears,  will  be  employed  or  used  for  an  unlawful 
s^d  immoral  purpose.    The  offence  is  complete  so- 
soon  as  the  obtaining  possession,  with  the  requisite 
intention  or  knowledge,  of  the  minor  is  accomplished,, 
though  the  minor  may  not  enter  upon  prostitution 
until  years  after  she  has  attained  maturity,  or  may 
never  enter  upon  such  a  profession  at  all.    Deputy 
Legal  Eemembrancer  v.  Karuna  Baistoti,  J.  X.  B., 
22    Calc,    164,  approved.      Qubbit-Eicpbbbb   v. 
Chavda  •  .    1. 1<.  R,  18  AIL,  24. 


8.  ■ •  and  g.  872 — Buying  minor- 

for  purpose  of  prostitution— Iwteutioth  Pfw^^f — 
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Onmi  ofpraring  g%iliy  inieniion  in  etue  of  tale  of 
minor  for  pnrpose  of  prosiitntion — Svidenot  Aet 
CIofl673J,  8»  106, — In  order  to  constitute  an  offence 
under  a.  873  of  the  Penal  Code,  it  is  not  neceBsary 
that  the  intention  or  knowledge  of  likelihood  at  to 
the    employment    of    the    minor   for   purposes  of 
prostitution  should  be  with  reference  to  employment 
either  immediate  or  at  some  definite  and  not  very 
remote  future  period ;  but  an  offence  under  the  section 
is  complete  as  soon  as  a  girl  is  purchased  with  the 
guilty  intention  or  knowledge  of  likelihood  that  she 
will,  while  still  a  minor  under  the  age  of  sixteen 
yearsy  be  employed  for  that  purpose,  although  the 
point  of  time  for  such  employment  may  be  remote 
by  reason  of  her  physical  incapacity  for  the  purpose. 
St  the  father  of  two  girls,  twins  about  a  year  old, 
sold  one  of  them  to  jf ,  a  prostitute,  for  B9,  and 
within  ten  days  of  such  sale  also  sold  her  the  other 
for  H 14.    K  was  shown  to  have  previously  purchased 
another  child  whom  she  had  brought  up  from  her 
in&ncy,  and  who  was    then  living  with  her  and 
leading  the  life  of  a  prostitute.     Both  M  and  K 
made  confessions  as  to  the  guilty  knowledge  and 
intention  with  which  the  sale  of  the  two  children  was 
made.    JE*s  confession  was  made  within  two  hours 
after  her  arrest,  and  immediately  thereafter  she  was 
committed  to  hajat  for  seven  days.    On  the  seventh 
day,  on  being  brought  up  for  trial  before  the  Deputy 
Magistrate,  die  retncted  her  confession  and  assigned 
an  innocent  reason  for  her  purchase  of  the  girl.    M 
and  K  were  tried  jointly,  H  being  charged  with  an 
offence  under  s.  872,  viz.,  selling  the  girls  for  the 
purpose  of  prostitution,    and   K  with  an    offence 
under  s.  873,  viz.,  buying  for  the  same  purpose. 
Neither  was  charged  with  abetting  the  ether.    The 
two  confessions  were  used  as  evidence,  and  there  was 
other  evidence  tending  to  prove  the  intention  and 
guilty  knowledge.    The  Deputy  Magistrate  convicted 
each  of  the  offence  with  which  they  were  charged. 
On   appeal  the   Sessions   Judge    acquitted    K  on 
the  ground  that  the  offence  under  s.  878  could  not 
be  committed  unless  the  intention  was  that  the  minor 
was  to  be  used  for  the  purpose  of  prostitution  at  some 
definite  future  time,  and  that  it  would  be  carrying 
the  law  tco  far  to  hold'that  the  intention  had  refer- 
ence to  a  period  some  twelve  or  fourteen  years  after 
the  purchase  when  the  minor  became  capable  of  being 
used  for  that  purpose.    Held,  for  the  reasons  above 
stated,  that  the  acquittal  on  that  ground  was  erro- 
neous.   Held,  furtner,  that  having  regard  to  the 
circumstances  under  which  the  confession  of  K  was 
given  and  retracted,  it  was  open  to  saspidon,  and 
could  not  safely  be  acted  upon,  and  that  the  con- 
fession made  by  ff  was  not  legally  admissible  against 
her,  as  they  were  not  being  tried  jointly  for  the  sune 
offence.    Seld  also  that,  having  regard  to  the  pro- 
visions of  s.  106-111  (a)  of  the  Evidence  Act,  and 
to  the  fact  that  there  was  evidence  apart  from  the 
cbnf  esrions,  which  tended  to  show  the  knowledge  and 
intention  which  the  character  and  circumstances  of  the 
act  suggested,  the  onus  lay  on  £*  to  show  that  the 
intention  was  other  than  that  which  the  act  suggested, 
or  that  the  employment  of  the  girls  as  prostitutes  was 
not  intended  till  after  they  hi^  attained  tiie  age  of 
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sixteen  years,  and  that,  as  she  had  failed  to  show 
this,  and  the  evidence  all  tended  the  other  way, 
the  acquittal  was  erroneous,  and  must  be  reversed. 

DbPUTT      ItHQAJU      BllCHBBAirOBB     v.       KAXUVA 

Baistobi  .    I.  la.  B.,  22  Calo.,  164 

4.  Obtaining    a    girl  under 

the  age  oflSforpw^oses  of  proHittUion — Evidence 
of  intent, — In  a  chsdrge  against  a  dancing-girl  under 
s.  873  of  the  Indian  Penal  Code  for  having  pur- 
chased a  young  girl  with  intent  that  she  would  be 
used  for  the  purpose  of  prostitution  or  knowing  it 
t^be  likely  that  she  would  be  so  used,  evidence  waa 
given  of  the  fact  of  purchase  for  a  consideration,  and 
that  numerous  other  dancing-girls  residmg  in  the 
neighbourhood  were  in  the  habit  of  obtaining  girls  and 
bringing  them  up  as  dancing  girls  or  prostitutes,  and 
that  there  were  no  instances  of  girls  brought  up  by 
dancing-girls  ever  having  been  married.  On  its 
being  contended  that  there  wf\s  no  evidence  of  intent 
to  support  a  conviction  under  s.  873  of  the  Vidian 
Penal  CoA»,-^E.eld  that  there  was  evidence  before 
the  Court  to  support  the  conviction.  Qubbv- 
ExcFBBSS  V.  Papa  Sahi  •    I.  Ij.  IC,  28  Mad.,  169 


B.  874. 


See  UmAWTUL  Compulsiok. 

[I.  I..  B.,  18  CalG.,  672 

—  B.  876. 

See  Bapb  •    I.  Ij.  B.,  6  Bom.,  408 

—  B.  876. 

See  Sbbtbhob— TBAViPOBTATioir. 

[1 B.  li.  B.,  A.  Cr.,  6 

—  B.877. 


See  Uknatubai  Otvbncb. 

[I.  Ii.  B.,  6  AIL,  204 

—  B.87a 


See  PABTirBBSBXP  Pbofbbty. 
[18  B.  Ii.  Bi*  i**  B,  807, 808  note,  810  note 

See  Post  OvnOB  Aor,  1866,  s.  48. 

[L  Ii.  B.,  14  MacL,  228 

88.  878-881. 


See  Cabbs  uvdbb  Thbpt. 


878. 


See  Chabgb — ^Aztkbation  ob  Ahbhdicbvt 

OB  Chasgb  .    I.  la.  B.,  17  Bom.,  869 

[L  L.  B.,  27  Calo.,  660,  990 

—  88.879,880. 

See  Sbktbvob — CuicnLATiYB  Sbbtbvobs. 

[8  W.  B.,  Cr.,  19 

1  Bom.,  87 

9Bomu,172 

I.  1j.  B.,  1  Bom.,  214 

I.  Ii.  B.,  10  Aa,  146 

—  B.880. 

See    Rbtoiiov— CBiMnrAL    Casbs— Sbk- 
TBK0B8     .    B.  Ii.  B.,  Sap.  VoL,  488 

See  SBincBVOB-  Fibb  ,  16  W.  B,,  Ct.,  17 
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See  Casbs  uitdbb  Sztobtiov. 

—  B.  891. 

SeeBionvQ        .    I.  Iv  B.,  16  All.,  22 

—  B.804. 

See  SsHTBiroB — ^Tbaksfostatioit. 

[7  W.  B.,  Cr.,  41 

—  88.  886, 88a 

See  CHAneB— AiiTBBATioir    OB    Ambbp- 

MBBT  OB  CHlBaB. 

[L  la.  B.,  17  Bom.,  888 

See  Chabob  to  Jubt—Spboial  Casss— 
DAOoirr        .  L  L.  B.,  26  Cala,  711 

2  C.  W.  IT.,  888 

—  88.  886-402, 


^00  Casxb  inn>BB  Daooitt. 
—  8.401. 


See  Chabob  to  Juby— Spbciai  Casbb— 
BBLOBonra  to  Oako  op  Thibybb. 

[8  Mad.,  120 
1. 1..  B.,  27  Calo.,  188 

^mThbpt        .    1. 1..  B.,  27  Cala,  188 

[4  O.  W.  W.,  87 
—  8.408. 


See  Pobt  Oppiob  Act,  b.  48. 

[L  Iv  B.,  14  Kad.,  229 

See   Stolbb   Pbopbbtt— Oppbbgbb   bb- 

liATiBOTO    .    I.  Ij.  B.,  11  Mad.,  146 

^0  Thbpt. 

[1 L.  B.,  16  Cala,  888, 880  note,  892  note 

I.  Ii.  B.,  22  Mad.,  161 
I.  Ii.  B.,  17  Calo,  862 
88.  408—409. 


See  Cabbb  ttndbb  Cbimibal  Bbbaoh  op 
Tbubt. 

See  Casbb  ttbdbb  Cbimibal  Misappbo- 

PBIATIOB. 

See  JimiBDiOKOB  OP  Cbiminal  Cofbt— 

OpPBBCBB   003CHITTBD   ONLY  PABTLY  IB 
OBB    DiBTBIOT— CBIiriBAL   BbbACH    OP 

Tbxtst         .    1. 1..  B.,  18  Bom.,  147 

—  88. 404,  406—408. 
See  Coicpoinn>nro  Oppbbob. 

[7  Mad.,  Ap.,  84 
^  ^  8  C.  I..  B.,  882 
1. 1«.  B.,  1  Mad.,  181 

-  8.406. 

See  Pabtbbbbhip  Pbopbbty. 

[18  B.  L.  B.,  807,  808  note,  810  note 


8.408. 


See  Chabob— FoBsc  o»  Chabob— Spbciai 
Cabbb— Cbimibal  Bbbaoh  op  Tbfbt. 

[I.  Ii.  B.,  24  Cala,  188 


FBNAIi    CODE    (ACT    XX.V    OF    186Q) 

— continued. 

See  JiTBiBDicnoK  op  Cbixibaii  Covbt— 

OpPBBOBB  OOMJOTTED  OBLY  PABTLY  IB 
OBB     DXBTBIOT — CbIMIBAS    BbBAGB    OP 

Tbubt  I.  Iv  B.,  19  AU.,  HI 
8.409. 


SeeBkvnauB  .       I.  Ii.  B.,  18  All.,  88 

See  Chabob— FoBK  op  CsABaB— Spbciax 
Cabbb— Cbimibal  Bbbach  op    Tbvbt 

AKD  KiBAPPBOPBIATIOir. 

[L  Ii.  B.,  17  AIL,  168 

L  I..  B.,  18  All^  116 

I.  li.  B,  24  Cala,  108 

2C.W.N.,841 

See  Vbbdiot  op  Jvby — Powbb  to  nrrsB- 

PBBB  WITH  VeBDICTB. 

[I.  Ii.  B.,  19  Bom.,  749 
—  88.  409-414. 

See  Cabbb    undbb   Stolbb  Pbopbbty— 
Oppbnobb  BBLATDra  to. 


8.411. 

^00  Chabqb— FoBH  OP  CHABas — Spbcial 
Casbb— Stolbv  Pbopbbty  1  Bom.,  96 

^900  Chabob  to  Juby— Spboial  Cabbb— 
Stolen  Pbopbbty. 

[I.  Ii.  B.,  16  Bom.,  369 

See  Magibtbatb,  Jubisdictiob  op — Cob- 
mitmebt  to  Sbbbiobb  Coitbt. 

[L  Ii.  B.,  11  All.,  893 

—  88. 411, 414. 

See  Sentence- CirxuLATiyB  Sbvtbbcbb. 

[4  Mad.,  Ap.,  14 
I.  Ii.  B.,  11  Mad.,  898 


88.  416,  418,  417.  419. 


^00  Cases  vndbb  Cheating  by  Pbbs4Wa- 

TION. 

—  88.  416,  417,  419, 420. 


See  Cases  ttndbb  CnBATDra. 

—  88. 416, 419, 420. 

iS^0FoBGEBY    .  I.  Ii.  B.,  19  Calc,  880 

[I.  Ii.  B^  18  Mad.,  27 

—  88.  416,  419. 


iS'00  False  Eyidenob— Gekebal  Casbb. 

[1  Bom.,  89 
—  8. 417. 


See  Bengal  Municipal  Act,  1884,  s.  183. 

[L  Ii.  B.,  22  Cala,  181 

See  Cbdcinal  Bbbach  op  Tbubt. 

[4  Bom.,  Cr.,  16 

^00<;BI]ffINAL  MISAPPBOPBIATIOV. 

[S  W.  B.,  Cr.,  82 
— '  8,  419. 

^00  False  Pbbbonation. 

[2  B.  Ii.  Bh  A.  Cr.,  26 


(    671S    ) 


D16B8T  OF  CASB8. 


(    6714    ) 


JPSETAIi    CODE    (ACT 


XLV    OF  1860) 


B.  492-^ Compromise  o/rf«W.— Whore 

Ji  entered  into  an  agreement  with  JB  not  to  compro- 
mise  a  ease  with  O  because  he  had  assigned  the 
benefit  of  the  suit  to  B  as  a  seonrity  for  the  dne 
payment  of  some  monthly  instalment  of  money,  and 
^  notwiUistanding  did  afterwards  compromise  the 
suit  with  C,  it  was  held  that  A  oonld  not  be  con- 
victed under  s.  422  of  the  Penal  Code,  unless  the 
-compromise  with  C  was  made  dishonestly  or  fraudu- 
lently towards  JB,  IK  ths  mattbb  op  the  PBTinoir 
•OF  KoBDr  CHmfTDBB  MiTDDuoK  S2  W.  B.9  Cr.9  46 

-  —  B»  43nEs 

Sw  CbIMIVAIj  MI8APFBOFBIATI6N. 

[L  L.  B.»  22  Mad.,  151 

See  Pabtvbbship  Pbopebty. 

[18  B.  Ii.  B.,  807,  808  note,  810  note 

See  Thbvt    .        I.  Ii.  B.,  28  Had.,  161 

Illegal  attaohmeni — Frauduleni 


conaealmettt  of  property. — The  legality  or  formality 
H>f  the  mode  of  attachment  allowed  by  a  Civil  Court 
is  mot  a  matter  for  a  Deputy  Magistrate's  coosider- 
atiom.  Where  a  Deputy  Magi^rate,  considering 
thafe  the  attachment  of  a  carriage  in  execution  of  a 
decree  of  a  Civil  Court  was  illegal,  because  it  was 
placed  in  the  custody  of  the  judgment-debtor's  hus- 
band, and  that  the  husband  had  acted  fraudulently 
in  removing  and  concealing  the  wheels  and  axles  of 
the  carriage  on  its  subsequent  disfcrunt  for  arrears  of 
municipal  tax,  convicted  him  of  an  offence  under 
-s.  424  of  the  Penal  Code,  the  conviction  was  set 
aside.    Quebit  v.  Bbojo  Kibhobb  Dutt 

[8  W.  R.,  Cr.,  17 

8.426. 

See  Thbpt    .       L  L.  B^  17  Calc,  852 

B8. 425-480. 

See  Cases  Tnn)BB  Misohtbp. 
8.426. 


See  Oppevob  bblaiivo  to  DooiriCBirTS. 

[I.  L.  B.,  12  Mad.,  54 

See  Sbntenob— Cumulatiyb  Sbntevoes. 

|X  I..  B.,  12  Mad.,  88 

i^ee  Thbpt. 

[I.  Ifc  B.,  15  Cala,  888, 800  note, 

802  note,  402 

8.  429—"  BfUl  "  and  "  Cow,"  Definu 


tiont  of—**  A%}f  other  animal/'  Meaning  of, — The 
words  "buU*'  and*' cow,"  in   s.  429  of  the  Penal 

'Code,  include  the  young  of  those  animals.  The 
section  specifies  the  more  valuable  of  the  domestic 
aninukls,  without  any  regard  to  age,  but  in  respect  of 

•other  Idnds  of  animals  not  so  specified,  the  section 
would  not  apply  unless  the  particular  animal  in 
question  was  shown  to  be  of  the  value  of  fifty  rupees 
or  upwards.    HlBl  Mahsib  r.  Japab 

[X  Ii.  B.,  22  Calo.,  457 

88. 441,  442,  448,  447,  448,  451, 

466,447. 

See  Cases  mrnvt  Cbdhnal  Tbbspass. 


FENAIi    CODE'  (ACT    XIiV    OF   1860) 

— eontinueii, 

8.442. 

See  Pbisobs  Aot,  s.  45. 

[L  I/.  B.,  2  AIL,  801 

See  Texpt   ,  16  W.  B.,  Cr.,  68 

88.  442,  452, 456, 457. 

See  Tbbspass — House  Tbbspass. 

[6rW.  W.,  801, 807 

1.  L.  B.,  2  AIL,  801 

12  W.  B.,  Or.,  88 

I.  Ii.  B.,  2  Mad.,  80 

8. 447. 

See  Tebpt. 

[I.  Ii.  B.,  15  Calo.,  888,  880  note, 

882  note,  402 

^—  8. 45L 


See  CHABaB—FOBH  op  CsABaB^SPECIAL 

Cases—House  Tbbspass. 

(le  W.  B.,  Cr.,  68 

—  8.454. 

See  Sbhtbkoe — Cuuulatiyb  Sebtbkoes. 

[8  W.  B.,  Cr.,  10 
1. 1..  B.,  10  Aa,  146 

—  88.  456,  457. 

See     Beyisiov— CBiimrAL     Cases— Sbh- 
tbkcbs     .    B.  L.  B.,  Sup.  VoL,  488 

—  8.  457. 

See  BBvcn  OP  Magistbatbs. 

[28  W.  B.,  Cr.,  6 

See  Cbihival  Pbocbdube  Copes,  ss.  436> 
488  (1872>  s.  296). 

[I.  L.  B.,  1  AU.,  418 
2  B.  Ii.  B.,  8.  N.,  2 
7  C.  Ii.  B.,  168 

See  Sbftevcb— Cumulatiye  Sektbnceb. 

p.  Bom.,  87 

I.  Ii.  B,,  1  Bom.,  214 

5  W.  B.,  Or.,  49 

6  W.  B.,  Cr.,  49,  92 

L  Ii.  B.,  10  Bom.,  498 

8  W.  B.,  Cr.,  81 

I.  Ii.  B.,  12  Mad.,  86 

See    SBBTBMOB'SEirTBVOB      APTEB     PbB- 
VIOUS  COBTIOTION. 

[I.  Ii.  B,  8  AIL,  778 
I.  L.  B.,  17  AIL,  120 

—  88.  458,  459. 


See     Magistbatb,     Jubjsdictiob    op — 
Special  Acts— Penal  Copb. 

[1 W.  B.,  Cr.,  84 
9  W.  B.,  Cr.,  5 

—  88.  459,  460. 

See  HuBT— Gbibtoub  Hubt. 

[I.  Ii.  R,  8  AIL,  649 

-  88.468,471. 

See  Cases  unseb  Pob&bby. 


(    6716    ) 


DIGJBST  OF  CASES. 


(    6716    ) 


FEKAIi    CODE 

— continued.. 

8.467. 


(ACT    XIiV    OV   1860) 


See  Attbxpt  to  oohhit  Ovtbkob. 

[L  Ii.  B.,  16  All.»  400 

See  LiTTEBS  'Patvs%  High  Cottbt^  cIu  26. 

[8  Bom.,  Cr.,  20 

See  Sanction  to   Pbobeottion— Whbbb 
Sanction  is  nbobasabt  ob  othebwibb. 

[I.  Ik  B.,  12  Bom.,  86 


; — 8.  471 — Utinff  as   genuine    a  forced 

document-^'lhe  oiFence  imputed  against  an  accused, 
who^  in  a  civil  suit,  is  alleged  to  have  used  as 
gODuine  a  document  which  he  knew  to  be  a  forged  docu- 
mentj  is  one  cognizable  under  s.  471  of  the  PonaX  Code. 
Such  accused  should  therefore  be  charged  under 
that  section,  and  not  under  s.  196  of  the  Code.  Esc- 
PBBSS  V.  Eherodb  Chundbb  Mozoomdab 

[I.  I..  B.,  5  Calo.,  717 :  6  C.  Ii.  B.,  118 


8.478. 


See  POBGBBT    .  2  W.  B.,  Cr.,  5 

[18  W.  B.,  Cr.,  16 

8.  474 — Po89ee*ion  of  forged  docu' 


went — Intention, — It  is  not  sufficient  for  a  convio 
tion  under  s.  474  of  the -Penal  Code  to  say  that  the 
prisoner  might  possibly  have  used  an  altered  docu- 
ment. The  guUty  intent  must  be  proved,  not  in- 
ferred.    QuBBN  V.  LOKBNATH  SHAHA 

[W.  B.,  1864,  Cr.,  12 

— 88.474,476. 

See  Chabqb  to  Jttbt — Special  Cases — 

POSBBSBION  07  FOBOBP  DOCUKBITT. 

[L  Ii.  B.,  16  Bom.,  165 
8.    476 — Poesession    of  paper* 


bearing  counierjeii  mark*  or  device* — Charge  under 
#.  476,  how  to  he  framed  —MMireetion — Evidence, 
-•-During  the  course  of  a  police  investigation  into  a 
complaint  of  theft,  the  house  of  the  accused  was 
searched  and  a  bundle  of  papers,  about  58  in  number, 
were  found,  which  were  alleged  to  be  forgeries  or  pre- 
parations for  forgeries.  The  accused  was  thereupon 
committed  to  the  Court  of  Session  on  a  charge  under 
s.  475  of  the  Penal  Code.  A  few  days  before  the 
trial  of  the  accused,  the  police  searched  the  house  of 
one  8,  who  was  a  witness  for  the  defence,  and  there 
discovered  a  batch  of  suspicious  papers  which  were 
produced  at  the  trial,  and  put  in -as  evidence  against 
the  accused.  The  accused  was  convicted  A  the 
offence  under  s.  475  of  the  Penal  Code  and  sentenced 
to  transportation  for  life.  Seld,  reversing  the  con- 
viction and  sentence,  that  the  suspicious  papers 
found  in  l^%  house  were  not  admissible  in  evidence 
against  the  accused.  Meld,  further,  that  the  Judge's 
direction  to  the  jury  regarding  those  papers,  that  they 
established  a  connection  between  the  accused  and 
many  of  the  witnesses  belonging  to  the  same  faction, 
and  that  they  showed  the  extent  to  which  the  prac- 
tice of  forgery  had  gone  in  the  village,  and  that  in 
this  way  they  were  relevant  to  the  question  of  guilty 
knowledge  and  intention,  was  a  misdirection  which 
prejudiced  the  accused.  In  the  trial  of  an  accused 
person  on  a  charge  under  s.  476  of  the  Penal  Code, 


FBNAIi    CODE    (ACT    XIiV    OF   1860> 

— continued. 

the  charge  should  be  so  framed  as  to  specify  dis* 
tinctly  that  part  of  the  section  which  is  applicable  to 
the  case,  and  should  distinctly  specify  the  particular 
papers  bearing  a  counterfeit  mark  or  device  which 
the  accused  was  alleged  to  have  ha)!  in  his  possession 
with  the  intent  mentioned  in  the  section.  Qubbn- 
Ekpbbbs  v.  Abaji  Baxohandba 

[L  lib  B.,  16  Bom.,  189 

2. and  a.  Affl—Counierfeit' 

ing  device  or  mark, — In  order  to  a  conviction  under 
s.  475  of  the  Penal  Code,  the  document  which  tho 
accused  has  in  his  possession  must  have  some  counter^ - 
feit  device  or  mark  upon  it,  and  it  must  be  proved 
that  the  accused  has  the  document  in  his  possession 
wHh  the  intent  of  using  such  device  or  mark  for  the 
purpose  of  giving  the  appearance  of  authenticity  to 
the  document.  The  document  must  be  of  the  nature 
mentioned  in  s.  467  of  the  Penal  Code.  QuBEN  v. 
BvaHOOBirimuN  Puttbonittbbb 

[16  W.  B.,  Or.,  la 

88.  477,  477 A. 

See  Cases  itnbbb  Oveenob  BBLATnra  to* 
BoomcBNTS. 

8.  477A. 

See  Chabgb  —  Fobh  op  Chabqe — ^Spbciai^ 
Cases— Falsivioation  of  Doouhents. 
[I.  I..  B.,  26  Cale.,  660 

8.482. 


See  Tbade  Mabk. 

[L  I«.  R,  22  Mad.,  488^ 

—  8.486. 

See  Maoibtbatb,  Jubisdiotion  oe — Spe- 
oiAL  Acts— Penal  Code,  s.  486. 

[I.  I«.  Bi,  26  Calo.,  680- 

See  Cases  itndbb  Tbade  Mabe. 

—  8.490. 


See  Cbikinai.'  Bbbaoh  op  Contbact. 

[6  W.  B,  Or.,  80 
9W.R,',Cr.,l»^ 

—    8.494. 

See  Abetment     .    I.  Iju  B»,  4  Calo.,  10^ 

See  Cases  undeb  BiaAMY. 

8.  4i9Q—Fal*e  marriage, — Proof    of 


dishonest  or  fraudulent  intent  is  necessary  for  a  con- 
viction, under  s.  496  of  the  Penal  Code,  of  falsely 
going  through  the  ceremony  of  marriaee.  Qitebn  t;.. 
Kjsdtju  .       W.  B^  1864,  Cr.,  18- 


8.497. 


See  Cases  itndeb  Aditlteby. 

See  Maintbnanoe,  Obdeb  op  Cbdcinal. 
CouBT  AS  to  .  I.  Ii.  Bo  17  Mad.,  260 

—  8.  48o. 

See  Cbdonal  Pbooedubb  Codes,  s.  288. 

[I.  L.  B.,  20  Calo.,  488 


(    6717    ) 


DIGBST  OF  CASES. 


(   6718    ) 


PBNAIi    CODE    (ACT 

— eontiuued. 


XliV    OF   1860) 


1« Untieing  or  taking  awoff 

foife  temporariljf  living  alone, — Enticing  or  taking 
away,  with  a  criminal  intent,  a  wife  living  in  her 
hnsband'8  house,  or  in  a  hoase  hired  by  him  for  her 
occapation  and  at  his  expense,  daring;  his  temporary 
absence,  is  punishable  under  s.  493  of  the  Penal 
Code,  provided  the  seducer  knew,  or  had  reason  to 
know^  that  she  was  the  wife  of  the  man  from  whofie 
house  he  took  her.    Mitttt  Ehak  p.  Hungloo 

[6  W.  B.,  Or.,  50 

2.  •^^— ^— ^— ^  Enticing  away  married 
woman — Presumption  of  marriage — Onus  prohandi. 
— In  a  charge  under  s.  498  of  the  Penal  Code, 
the  proof  that  the  woman  and  a  man  other  than  the 
accused  were  living  together  is  suflScient  to  throw 
the  burthen  of  proof  on  the  accused  that  they  were 
not  man  and  wife.    Qfbbn  r.  Waziba 

[8  B.  Ij.  B.,  Ap.,  88 :  17  W.  Bs,  Or .» 5 


8. 


Enticing  atoajf  wife — Proof 


of  marriaffe*^-8  and  Q-  having  been  convicted  of 
enticing  away  the  wife  of  the  complainant,  the  con- 
yiction  was  quashed  on  appeal,  on  the  ground  that 
strict  proof  of  marriage  being  necessary  for  a  oon- 
Tiction  under  s.  498  of  the  Penal  Code,  the  evidence 
adduced  (vts.,  of  the  complainant,  the  woman 
and  her  mother,  who  swore  to  the  fact  of  the 
marriage)  was  not  sufficient  to  enable  the  Court  to 
form  an  opinion  whether  the  marriage  took  place  as 
a  fact,  and  if  it  did  take  place,  whether  it  was  accord- 
ing to  law.  The  accused  did  not  cross-examine  the 
witnesses  as  to  the  fact  or  validity  of  the  marriage 
or  otherwise  impugn  it.  Meld  that  the  marriage 
was  sufficiently  proved.  Empress  v.  Pitambur  Singh, 
I,  X.  jS.,  5  Calc,  6669  discussed.  Quebn-Eicfbess 
V,  SuBBABATAir  I.  Ij.  R,  8  Mad.»  0 

Alyaeantana    law — Mar' 


riage — Custom, — In  the  absence  of  very  clear  evi- 
dence of  custom,  which,  if  well  founded,  must  be 
a  matter  of  general  notoriety,  the  cohabitation  of  a 
man  and  a  woman  under  the  Alyasantana  system 
cannot  be  considered  marriage  so  as  to  render  punish* 
able, 'under  s.  498  of  the  Penal  Code,  a  person 
who  entices  away  the  woman  with  the  intents  speci- 
fied in  that  section.    Kobaga  r.  Queen 

[I.  Ii.  B.,  6  MAd.,  874 


6. 


Detaining  enticed  woman, — 


A  conviction  cannot  be  had  under  the  latter  part  of 
s.  498  of  the  Penal  Code  for  detaining  an  enticed 
woman,  until  the  enticing  has  been  proved.  Ek- 
FBBBB  V,  TiXA  Sdtgh         .    I.  Ij.  B.,  8  All.»  251 


6. 


Enticing  and  taking  away. 


— ^Upon  an  indictment  under  s.  498  of  the  Penal 
Code,  charging  that  the  prisoner  took  away  one  A, 
who  was  then,  and  whom  he  then  knew  to  be,  the 
wife  of  one  M,  with  the  intent  that  he  might  have 
illicit  intercourse  with  the  said  A* — Held  that  there 
was  a  taking  within  the  meaning  of  the  section, 
although  the  advances  and  solicitation  had  proceeded 
from  the  woman,  and  the  prisoner  had  for  some  time 
refused  to  yield  to  her  request.  Qxtbbv  v,  Kuicaba- 
SAin 2  Mad.,  881 


FENAIi    CODE    (ACT    XLV    OF   1880>^ 

—continued. 


7. Concealing  or  detaining, — 

In  a  charge  under  s.  498  of  the  Penal  Code,  the 
words  of  the  section,  "conceals  or  detains,"  must 
be  taken  to  extend  to  the  enticing  or  inducing  a  wife 
to  withhold^or  conceal  herself  from  her  husband,  and 
assisting  her  to  do  so,  as  well  as  to  physical  restraint 
or  prevention  of  her  will  or  action.  Depriving  the 
husband  of  proper  control  over  his  wife  for  the  pur- 
pose of  illicit  intercourse  is  the  gist  of  the  offence, 
and  a  detention  occasioning  such  deprivation  may  be 
brought  about  simply  by  the  influence  of  allurementa 
and  blandishments.  QmsN  v,  Sukdaba  Dass 
Tbtan 4  Mad.,  20 

8. Enticing  away   married 


woman — Finding  in  words  of  section, — A  finding 
exactly  in  the  words  of  s.  498  of  the  Penal  Code, 
that  the  prisoner  took  or  enticed  away  a  married 
woman  from  her  husband,  or  some  person  having^ 
the  care  of  her  on  his  behalf,  with  intent  that  she 
should  have  illicit  intercourse  with  some  person,  or 
concealed  or  detained  such  woman  with  a  like  in- 
tent, though  not  actually  illegal  when  it  is  doubtfulf 
which  of  the  several  offences  has  been  committed, 
is  a  finding  which  ought  not  to  be  resorted  to  if  it 
can  be  avoided  and  it  can  be  determined  under  which 
part  of  the  section  the  prisoner  is  guilty.  Qubek  «• 
MoTHOOBA  Nath  Boy  22  W.  B.,  Cr.,  72« 


9. 


Detaining    with    criminal 


intent  married  woman, — The  words  "such  woman  " 
in  s.  498  of  the  Penal  Code  do  not  mean  such  a 
woman  as  has  been  so  enticed  as  mentioned  in 
tlttt  section,  but  mean  such  woman  whom  the 
accused  knows  or  has  reason  to  believe  to  be  the 
wife  of  any  other  man;  the  detention  of  such, 
a  woman  with  the  particular  intent  defined  in  the 
section  is  one  of  the  offences  made  punishable 
under  that  section.    Qubbk-Empbess  v,  Kiadab 

[I.  Ij.  B.,  10  AIL,  580 


10. ' Enticing  away  a  married^ 

woman — Evidence  of  marriage — Jifere  statement  of 
the  complainant  and  the  woman, — Where  a  charge 
is  made  under  s.  498  of  the  Penal  Code  of  enticing 
away  a  married  woman,  the  Court  should  require 
some  better  evidence  of  the  marriage  than  the  mere 
statement    of    the    complainant    and    the   woman. 

QXTBKr-EHFBESS  V,  DaL  SiKOH 

[I.  ii.  B.,  20  AIL,  lea 


SB.  499,  600. 


See  Cases  ttmdbb  Bbfahation. 


88.  608,  606,  606,  507,  608. 


See  Casbb  xnrDBB  Cbdcinaa  IimaciDATiov. 


8.  604. 

See  Insult       .    L  L.  IL,  10  Mad.,  868 

8.  606  ib)— Penal  Code  Amendment 

Act  (IV  of  1898J,  s,  eStatemenU  conducing  to 
public  mischief—Report  alleging  impending  war 
and  massacre — Fear  or  alarm  inducing  commission- 
of  offence  against  the  State  or  the  public  tran* 
quillity ^Vague  or  remote  possibility, — The  mero 
causing  of  fear  or  alarm  to  the  public  or  to  a  sectioik 


(  en9  ) 


BieiST  or  CA8B6u 


(    6720    ) 


TBBAJm    CO0B    (ACT    XLV    OF   18601 


cf  tJbe  pnbfie  do«  aofc 

iL  SKip  but  it  M  nfn—ij  «]i^  Um  Itar 

ifcoald  be  CBSMd  m  Mdi  ciRnHtBMCs  M  to  leader  ik 
fiUy  thii  m  penon  mj  be  indutd  to  condt  aa 
offawe  agaiBik  tke  Stoto  or  a^unil  the  pnbiie  tnn- 
qaflfity.  AttoatcaimeibetokeBiBfteMeof  iluskiiid 
«f  m  vagve  ptMsbifity  tint  tlie  itate  of  nmid  wladi  is 
enned  by  mkm  BBj  caal  J  mdace  ft  penoo  to  emHit 
SB  oCoiee  against  tbe  public  banqailfity.    11^  woald 
depend  flo  the  rirmairfaiini  of  a  paiticnkr  caae^ 
ne  acc«acd»  a  daCadar  of  a  tea  ertate  in  Darjfeliii^ 
wIm  bad  reccDtly  Tetomcd  fram  Kepal,  cireolatcd 
a  Rport  aaamg  the  garden  coolies  that  a  war  was 
iaipadiiig  betvccB   the   &itiah    GorennMnt    and 
Vcpal,  thai  Krpalew  soldien  woe  i^r^iimfd  on  the 
fnwiiii,  and  that  the  cosfica  would  be  kOled  by 
the   BritidL     The  effect  of  the  report  was   tiai 
aboat   150  anlics  innudSately  ran   away.     Mtld 
thai  the  aeeosed  coold  not  be  taken  to  hare  lt^tPl»apd 
more  than  the  probable  rasnlt  of  the  report  he  dr- 
eolatcd,  tiie  result  which,  in  &ct»  £d  take  place. 

Is  nS  KATTXB  aw  THX  RZHIOV  OV  MlVBOl 

(8  C.  W.  H^  1 

8.606. 

See  'DmxMJUsios  .  I.  Xb  B,„  6  Mad.,  861 

0.606. 

Set  CmsMTKMi^  TsxsYisa. 

[I.  Iiu  IL,  83  Cale^  861,  664 

See    MAOEITBATBy       JPMlPiCTltfJi       OP— 

SnciAi.  Acts— Pbxal  Codb,  b.  509. 

[7W.&,Cr.,68 

^8.611. 


SeeCASsn 


I 


imnt  IraxBsT — SonrbAxioya 
TO  PETAizm  om  onos- 


See  CjLSBf  im>ME  Attmkpt  to  Comxd 

OlFESCI. 


CODB     AKEHBlCEirT     ACT 

(Vm  OF  1862K  fli  4. 

&«  SsvmrcB — CumnjLTiTB  Sramnas. 

[I.  U  S.,  11  Oala,  846 

L  I>.  IL,  12  Calo,  466 

I.  la.  IL,  BAll.,  121 

X  I..  B^  7  AH.,  26 

I.  Ii.  B.,  6  All,  646 

I.  Ii.  B.,  18  Cala,  442 

SVAI.     COBB     AMEHBMENT    .ACT 
CIV  OF  1868K  0.  6. 

See  PwuL  Com,  g.  506    .  8  C.  W,  H..  1 


areSzAKT 


131m  SzAVp  Acs;  1868v  s.  Si. 

of— 
Act,  3. ». 

CL  I..  B^  17  MjmU  473 

of— 


I.AXS    CoCTT — Rsncnoir    os 
AmmgHai  ov  Stidkscb  aumuxmd  0£ 

BT  CorBT  BDOir. 

[L  I,.  B.,  2  AIL,  664 

1. 1«.  B,  4  Calo,  213 

7W.B.,488 

1. 1^  B^  18  BoiiL,  446,  468 


See  CiJDs  VXDS] 
or  AmcjuujT — 

See   IsfOKTErcT  —  PsonsTT 


OB  Pxsrsiov. 

A0Q17IBID 


[L  I..  B^  16  Bom.,  238 

&«  TUEATT,  ComTKirCTIDV  ov. 

(L  I..  B.,  17  Calo;.,  284 
Ii.  B.,  16 1.  A.,  176 


FEVAL 


UDE. 


See  Sbstbscb— GnRBAii  Casss. 

[L  I..  B.,  16  ICad.,  488 


See   Casm  wdkr   Bakaobs— lUAflirBx 

AXD  ABSBffMBVT  OV  DAMAOSS. 


FEH8IOH8  ACT  (ITI  OF  1840). 

.^  "7 Arrears  of  pension,  Snooes- 

Bion  to— Beire^  Smeeeedim^  ^rwa/ee.— Arrears  of 
penaion  doe  to  the  deeeaaed  at  the  time  of  her  death 
form  part  of  her  eotafce,  and  the  peraon  who  ia  legal 
heir  to  the  deeeaaed  ia  entitled  to  lecoTor  them.  Ihe 
grantee  of  the  pennoo  formerly  cnJ4^ed  bj  the 
deoeaaedhaa  no  right  to  soch  azreara  which  formed 
put  of  the  deceaaed's  eatate.    Xovbhabah  SooKXAS 

BWQiUM  9.  NrSBKBAH  SOOLTAV  BSOUK 

[8A8ra,44 

*•    ~  ;  Agreement  to  pay  portion 

or  pennon.— A  penaioa  haring  been  granted  by 
OoTerament  to  H  P  in  lien  of  a  aaranjam  held  by 
his  grandfather,  a  claim  to  share  the  same  by  Jf  P 
and  hia  brothers  was  eomprooiioed  by  B  P,  agreeing 
to  pay  them  a  certain  proportion  thereof  yeariy. 
The  Agent  for  Sardaia,  affirming  the  decree  of  the 
Assistant  Agent,  f oond  the  agreement  to  be  *nnll  and 
void  as  an  assignment  of  a  fntnre  intereat  in  a  pen- 
sion. Meld  that,  as  the  pension  was  not  granted 
in  connderatkm  of  past  service  and  presoit  infirm- 
itiea  or  old  age,**  the  case  did  not  come  within  the 
terms  of  Act  VI  of  1849,  and  tiiat  the  agreement 
waa  a  ralid  one.  Xabhatbat  Paitob  r.  BAPmUY 
^^»»        ....    4  Bom.,  A.  C  88 

8. Iiiability  to  attaohment— 

l>eehmMkh  aUowauee.—M  the  bolder  for  tiie  time 
bemg  of  a  deahmnkhi  watan  (an  hereditary  office) 
haa  only  a  life  interest  in  the  allowances  pertaining 
to  that  watan,  each  allowances  aocming  due  saba^ 
qnently  to  his  death  cannot  be  attached  as  part  of 
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PBNBIONB  AC5T  (VI  OF  1M9>— M«cf«rf«i. 

his  estate.     HAKHAirtBAY  Eeakpbbat  r.  Bhatav* 
bayBajibat     ....    10  Bom.,  289 

Political  pen' 


sian, — An  order  made  by  a  District  Judge,  rejecting 
An  application  to  attach  a  pension,  on  the  ground 
that  being  a  political  pennon  it  cottld  not  be  attached 
under  Act  YI  of  1849,  was  reversed  on  petition  by 
the  High  Court,  which  directed  the  pension  to  be 
attached.  Ik  thb  vattbb  ot  the  fbtitiok  of 
Habbhat  bin  Bak  Chavpbabhat 

[4  Bom.,  A.  C,  67 


6.  — Requisite  proof  for 

exemption  from  attachment, —  On  a  petition  praying 
that  an  attachment  placed  on  a  pension,  of  which 
petitioner  was  the  recipient,  might  be  removed  under 
Act  YI  of  1849,  the  High  Court  declined  to  inter- 
fere, as  it  had  not  been  shown  that  the  pension  was 
one  enjoyed  in  consideration  of  past  services  and 
present  infirmities  or  old  age.    Ex-pabtb  YrrsAZr 

BAY  ESHWAHTBAY  4  B0XII.9  A.  C.  66 

PEITSIONB  ACT  (XXIH  OF  1871). 

See  HiKPiT  Law — Alibkatxov— Alibka- 
TIOV  bt  Faibbb. 

(1.  L.  B.,  14  Bom.,  680 

1, Operation  of  Act —  Jletroepec 


fire  (?pera/to«.— The  Pensions  Act  (XXIII  of  1871)  is 
not  retrospective.    jAinrAPAS  v,  Lautabam 

[I.  Ii.  B.,  2  Bom.,  284 

.    2. Construction  of  Act— fi^raw^ 

(y  Qovemment'-'Ovmerihip  in  the  «ot7.— Though  as 
stated  in  l^riehnarav  v.  Man^rav,  4  Bom.,  A.  C„  1, 
«ianadi  grants  in  inam,  saranjam,  etc.,  are,  generally 
speaking*  more  properly  described  as  alienations 
of  the  royal  share  in  the  produce  of  the  land  (i.s.,  of 
land  revenue)  than  grants  of  land,  although  in 
popular  parlanoe  occasionally  so  called,"  yet  such 
is  not  invariably  the  case.  If  words  are  employed  in 
a  grant  wbich,  expressly  or  by  necessary  implication, 
indicate  that  Government  intends  that,  so  far  as 
it  may  have  any  ownership  in  the  soil,  that  ownership 
shall  pass  to  the  grantee,  neither  Government,  nor 
any  person  subsequently  to  the  date  of  the  grant 
derivmg  under  Government,  can  be  permitted  to  say 
that  the  ownership  did  not  so  pass>  unless  there 
are  in  the  grant  such  detailed  proviuons  as  show 
that  such  words  are  limited  in  their  operation.  An 
enactment  of  a  character  so  arbitrary  as  Act  XXIII 
of  1871  ought  to  be  construed  strictly,  and  the 
Courts  should  not  extend  its  operation  further  than 
the  language  of  the  legislature  requires.  Bajvi 
Nabayan  Makdlik  v.  Dadaji  Bapitji 

[I.  If.  R.,  1  Bom.,  623 

8. Suit  for  declara- 


tion of  riff  ht  to  officiate  atpatil  of  village — Juriedie- 
Hon  of  Civil  Court, —  A  suit  for  a  declaration  of  the 
plaintiff's  eligibility  to  officiate  as  patil  of  a  village  is 
not  prohibited  by  Act  XXIII  of  1871.  That  Act 
should  receive  a  strict  construction,  as  being  in  de- 
it>gation  of  the  right  of  the  subject  to  resort  to 
the  ordinary  Civil  Courts.  Bahaji  v.  Rajaram, 
I,  L,R„1  Bom,,  76,  distinguished.  GtmrSHiDaATDA 


PENSIONS      ACT      (XXm     OF     1871> 

— continued, 

BUT    BUDBAChATBA    V.    BUDBAaATDATI    XOX     DTA- 

XAMQAYDA  I.  li.  B.,  1  Bom.,  581 

4« Political  pension 

in  lieu  of  grant  of  land  resumed — Impartible  pro- 
perty,— A  saranjam  is  ordinarily  impartible,  and 
Semite  that  a  political  pension  granted  in  substitution 
of  a  resumed  saranjam  is  so  likewise.  The  Pensions  Act 
(XXIII  of  1871)  prevents  a  Civil  Court  from  deekring 
such  a  pension  to  be  partible,  unless  the  Collector - 
should  authorize  it  to  do  so ;  and  the  fact  that  the  Col- 
lector authorizes  a  suit  for  maintenance  out  of  such  a 
pension  affords  no  ground  for  presuming  that  he 
authorizes  a  suit  for  the  partition  of  the  pension. 
Bahohafbba  Sakhabak  r.  Sakhabav  Gofal 

[L  I«.  B.«  2  Bonu,  846 


1.  8.  8 — "  Orant  of  money  or  land' 

revenue  *'—  &rant  of  proprietorship  of  soil. — The 
meaning  of  the  expression  "grant  (A  money  or  land 
revenue,"  extended  by  s.  3  of  Act  XXIII  of 
1871  to  include  "anything  payable  on  the  purt  of 
Government  in  respect  of  any  right,  privilege,  per- 
quisite, or  office,"  is  not  of  so  wide  a  range  as  to- 
indude  a  grant  of  the  proprietorship  of  the  soil, 
or  any  suit  involving  the  rights  of  a  proprietor  of  the 
soil.  Krishnarav  v.  Rangrav,  4  Bom.,  A,  C„  1 ; 
Vaman  Janardhan  v.  Collector  of  Thana,  6  Bom,, 
A,C„191;  and  Ruttot^i  Sdulji  v.  Collector  of 
Thana,  11  Moored s  /.  A„  295,  distinguished.  Bajti 
Nabatan  MAin>Lii:  r.  Dadaji  Bafvji 

[L  I«.  B.,  1  Bom.«  628- 


2. 


and  8.  6—"  Right,'*  Mean-- 


ing  of~-  Toda  garas  haks — Mortgage  of  hah, — Toda 
gazas  haks  are  within  the  scope  of  the  Pensions  Act 
(XXIII  of  1871)  s  and  a  suit  in  respect  of  them  cannot 
be  instituted  without  the  certificate  required  by  s.  6 
of  the  Act.  Where  a  mortgagee  of  such  haks 
had,  before  the  date  on  which  the  Act  came  into 
operation,  obtained  a  decree  for  the  recovery  of  his 
mortgage-debt  from  the  mortgaged  haks  and  from 
the  mortgagor  personally,  and  a  fresh  suit  was  neces- 
sary to  enforce  execution  of  that  decree  agunst  these 
hat\%,—Seld  that  the  Act  did  not  apply  to  such< 
fresh  suit.  iS««i(/e— That  the  word  ** right"  in 
s.  S  of  Act  XXIII  of  1871  is  equivalent  to  the 
word  "  hak  "  in  its  restricted  sense  of  "  allowance " 
or  "  fee."  Pabbhvdas  Bataji  r.  Motibah  Ealt- 
AKDA8  L  If.  B.,  1  Bom.,  208- 

L —  B,  ^—Toda  gchras   hak,  Suit  for 

money  in  lieu  of*— Jurisdiction  of  Civil  Courts,— 
Act  XXIII  of  1871,  s.  4,  prohibits  the  Gvil  Courts 
from  entertaining  a  suit  against  Government  up<»i  an 
alleged  agreement  by  it  to  pay  moneys  from  its 
treasury  in  lieu  of  toda  garas  haks.  MAKSAKa  r. 
GoTEBiTMEHi  OP  BoMBAT     I.  li.  B.,  4  Bom.,  448^ 


2.  — — Toda  garas  hak.  Suit  for 

money  in  lieu  of, — In  part  of  Western  India  annual 
payments,  known  as  toda  garas  hak,  made  by  village 
communities  and  commuted  by  them  into  liabilities  to 
garasias,  have  been  recognised  as  a  species  of  property, 
however  unlawful  their  origin.  In  1662  a  resolution 
of  the  Government  of  Bombay  described  the  pontion 
of  the  garasias  at   that  time,  and  gave   them   the- 
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JPENBIONS      ACT      (XXUI     OF     1871) 

— continued. 

-option  of  regaining  the  collection  of  the  toda  garas 
hak  formerly  levied,  resorting  only  to  legal  proceed- 
ings to  enforce  their  claims,  or  of  receiving  from 
the  Government  allowances  of  an  equivalent  amount, 
the  collections  in  the  latter  case  being  discontinued 
on  all  hands.  The  ancestor^  of  the  adoptive  father  of 
the  plaintiff  formerly  levied  toda  garas  hak;  and 
after  1862  the  Government  in  respect  thereof  made 
.payments,  under  the  resolution,  to  three  brothers,  of 
whom  one  was  the  plaintiff's  father  ;  the  latter  re- 
ceiving a  one-third  share,  which  on  his  death  in  1865 
was  no  longer  paid.  Held  th&t  a  suit  against  the 
Government  for  payment  of  this  third  share  with  ar- 
rears fell  under  the  Pensions  Act  (XXIII  of  1871), 
^.  4,  which  prohibits  cognizance,  save  as  in  the  Act 
piovided,  "of  any  suit  relating  to  any  pension  or 
grant  of  money  or  land  revenue  conferred  or  made  by 
the  British  or  any  former  Government,  whatever 
may  have  been  the  consideration  for  such  pension  or 
grant,  or  whatever  may  have  been  the  nature  of 
^he  payment,  daim,  or  right  for  which  such  pension 
•or  grant  may  have  been  substituted.''  Held  that 
there  was  no  reason,  either  in  the  language  of  the 
Act  itself  or  in  any  antecedent  legislation,  for  constru- 
ing these  words  as  applicable  only  to  rights  in  the 
nature  of  pensions.  Mahabatal  Mohakbikghji 
jBTBnrGHJi  V,  GoYBiunatKT  of  Boicbay 

[L  Ii.  B.«  6  Bom.,  408 
Ii.  R.,  8 1.  A.,  77 

Affirming  the  judgment  of  the  High  Court  in  the 
same  case        .  .    L  Ij.  B.,  4  Bom.,  487 


8. ^ — '  Jmriedietion  of  Civil  Court 

— Deshmukh, — A  suit  in  a  Civil  Court  by  a  hereditary 
deshmukh  relating  to  a  grant  of  land  revenue  is  pro- 
hibited by  the  Pensions  Act  (XXIII  of  1871).  Nabo 
Dauodab  GHtraBi  v.  Collbctob  of  Poona 

[I.  Ii.  B.,  6  Bom.,  200 


4. 


Jurisdiction  of  Civil  Court 


^Suit  relating  to  grant  of  money  or  land  revenue, 
— A  plaintiff,  alleging  that,  as  the  hereditary  desh- 
mukh of  certun  mehals,  he  was  entitled  to  be  paid 
directly  by  the  raiyats  of  these  mehals  a  percentage 
on  the  revenue  thereon  assessed,  sued  to  recover  a  por- 
tion of  such  percentage  which  had  been  collected 
along  with  the  revenue  and  retained  by  the  Govern- 
jnent.  Held  that  the  claim  was  "  a  suit  relating  to  a 
grant  of  money  or  land  revenue,"  and  as  such  excluded 
-from  the  jurisdiction  of  the  Civil  Courts  by  s.  4 
of  the  Pensions  Act  (XXIII  of  1871).  Yasudeb 
-Sadabhit  Modak  r.  Collbctob  of  BATVAaiBi 

[I.  KB.,  2  Bom.,  80 
Ii.  B.,  4  L  A.,  110 

6. JSent'free  grant    of   land 

from  Oorernment.S.  4  of  the  Pensions  Act 
(XXIII  of  1871)  debars  the  Civil  Court  from  taking 
•cognisance  of  any  suit,  whether  the  Government  is  a 
party  to  it  or  not,  which  relates  to  any  pension  or 
grant  of  money  or  land  revenue  conferred  or  made 
by  the  British  or  any  former  Government,  without  a 
certificate  from  the  Collector  or  other  authorised 
officer.  S.  5  prescribes  a  remedy  for  the  claim- 
4knt  of  such   pension  or  grant,  and  s.  6  enables 


PENSIONS      ACT      (XXTTT     OF     1871> 

— continued. 

the  Bevenue  officer  to  refer  the  parties  to  the  Civil 
Court  for  the  determination  of  their  respective  in- 
terests in  the  income  or  other  benefits,  which  the  exe- 
cutive will,  however,  still,  as  against  either  or  both  of 
the  litigants,  be  at  liberty  to  allow  or  withhold.  Lands 
held  free  of  assessment  under  a  grant  from  Govern- 
ment wldch  bestows  on  the  grantee  the  lands  them- 
selves, and  not  merely  the  Government  revenue  aris- 
ing from  them,  do  not  fall  within  the  provision  of 
the  Pensions  Act.  Babaji  Habi  r.  Bajabau  Ba£- 
I.AL  .     L  Ii.  B.,  1  Bom.,  75 


6. 


Grant  of  land   revenue — 


Former  suit  for  money, — The  plaintiffs  formerly 
sued  for  a  sum  of  money,  and,  obtaining  a  decree, 
attached  in  1861  two  villages  the  land  revenue  of 
which  had  been  granted  in  inam.  The  attachment 
continued  down  to  1876,  when  the  last  holder  of  the 
villages  died,  and  the  €k>vemment  having  resumed 
the  villages,  the  attachment  was  raised.  The  plain- 
tiffs now  sued  to  have  their  right  declared  to  satis^ 
their  decree  from  the  revenues  of  the  villages.  Held 
that  the  former  suit  was  not  a  suit  in  respect  of  a 
pension  or  grant  of  money  of  land  revenue,  and  that 
an  attachment  placed  in  pursuance  of  an  ordiaary 
money-decree  before  the  date  of  the  Pensions  Act 
(XXIII  of  1871)  could  not  be  treated  as  a  suit  in 
respect  of  a  pension,  grant  of  money,  or  land  revenue 
instituted  before  such  date,  so  as  to  exclude  the 
operation  of  the  Act  under  s.  1.  Sbcbbtaby  ov 
Statb  bob  India  is  Council  v.  Jaunadas 

[L  Ii.  B.,  6  Bom.,  787 


7. 


Inam — Orant  of  land  free 


of  revenue — Specific  Belief  Act,  s,  42. — A  grant 
of  lands  free  of  revenue  does  not  come  within  the 
purview  of  the  Pensions   Act,  1871.    Pakohaba- 

DAYTAB  17.  NlLABAimAYyAB 

[L  Ii.  B.,  7  Mad.,  101 

8. Qratuitoue  pension — SuU 

for  share  of  annual  grant  made  hy  Ootemmeni. — 
One  8,  a  servant  of  the  Delhi  Emperor,  having  been 
killed  in  Burdwan  while  fighting  for  his  master,  the 
Emperor  built  a  tomb  over  his  remains,  and  made 
a  grant  of  land  (five  mouzahs)  to  his  family  for  the 
purpose  of  maintaining  it  in  the  manner  usual 
amongst  Mahomedans.  This  grant  was  subsequently 
confirmed  to  a  descendant  of  S  and  his  heirs.  Some 
years  later  the  land  came  into  the  possession  oE  the 
Baja  of  Burdwan,  who  paid  to  the  grantees  a  cer- 
tain sum  of  money  annually.  VVhen  the  perpetual 
settlement  was  made,  the  British  Government  conti- 
nued the  payment  on  account  of  the  Baja,  in  whose 
zamindari  four  of  the  five  mouzahs  were  incorpo- 
rated. Owing  to  disputes  in  the  family,  a  reference 
was  made  to  Grovernment,  who  reduced  the  money 
payment  and  appointed  a  mutwalli  for  the  tomb. 
One  of  the  descendants  of  S  then  sued  the  Govern^ 
ment  and  the  mutwalli  for  a  share  of  this  annual 
payment.  Held  that  the  grant  to  S^s  family  was  not 
a  gratuitous  pension  or  allowance,  and  that  the 
money  payment  by  the  zamindar  of  Burdwan  was 
rent  justly  due  to  them  for  the  nse  and  occupation 
of  their  land,  and  that  the  fact  of  the  payment  bdng 
continued  by   Government  ^d  not  alter  its  nature. 
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PXaSTBIONS     ACT 

— eoniinued* 


(XXni     07     1871) 


Accordingly,  the  anit  was  not  barred  by  Begolation 
XXIV  of  1793  or  Act  XXIII  of  1871.  Hazaba 
Bbgttx  v.  Colleotob  of  Bubdwav 

[28  W.  B.»  878 


a 


Orant  5y  Nawah  of  'Car' 


naticf  Besumptton  of—Subttituiion  of  money  paf' 
meni — Suit  to  recover  share  of  money.— A  jaghur, 
having  been  granted  by  the  Nawab  of  the  Camatic 
for  the  support  of  the  grantee  and  his  relatives,  was 
resumed  by  Government,  and  a  money  payment,  eqni* 
valent  to  the  rent,  substituted.  Held  that  a  suit  by 
a  relative  of  the  original  grantee  to  recover,  as  arrears 
of  his  share,  money  received  by  the  representative  of 
the  grantee,  was  barred  by  s.  4  of  the  Pensions 
Act,  1871.  Mahokkbd  Ibaaob Mvibtaoe  o.  Azbb- 
zooir  ICissA  Bbgax  I.  Ii.  B.,  4  Mad«,  841 


10. 


Suit   to    recover   mcdam 


service  inam  lauds  granted  for  support  of  temple, — 
A  sTiit  by  a  lessee  of  the  holders  of  a  matam  service 
inam  (rdigions  endowment  for  the  support  of  the 
family  of  the  grantees  and  of  a  temple)  to  recover 
the  inam  lands  from  strangers  is  not  barred  by  the 
provisions  of  the  Pensions  Act,  1871.  EoLAin>Ai 
HuDAU  V.  Saitxaba  Bhabadhi 

[I.  Ik  B.,  6  Mad.,  802 


IL 


Seliyious   endowment  — 


Personal  grant. — When  the  object  of  the  endow 
ment  was  to  provide  for  certain  religious  and  pious 
purposes,— Jff0/({  that  the  provisions  of  the  Pensions 
Act  were  not  applicable  to  it.  "Pensions  and  grants  " 
in  that  Act  meant  personal  grants,  and  not  grants 
to  endowments.  Sbobetabt  ov  Statb  tob  India 
V.  Abditl  Hakeim  Ehak  .  L  L.  B.,  2  Mad.,  284 


12. 


Taumia     granted     to 


mosque — Jurisdiction  of  Civil  Court. — S.  4  of  the 
Pensions  Act,  1871,  provides  that  no  Civil  Court 
■hall  eutertiun  any  suit  relating  to  any  pension  or 
grant  of  money  or  land-revenue  conferred  or  made  by 
the  British  or  any  former  Government,  whatever  may 
have  been  the  consideration  for  any  such  penuon 
or  grant,  and  whatever  may  have  been  the  nature  of 
the  payment,  claim,  or  right  for«which  such  pension 
•or  grant  may  have  been  substituted.  Held  that  a 
yaumia  allowance  granted  to  a  religious  institution  did 
not  fall  within  the  purview  of  the  Pensions  Act. 
Ateatitalla  v.  Gousb       I.  L.  B.,  U  Mad.,  288 


18. 


Grant  of  villages  enab' 


ing  grantee  to  receive  the  land-revenue. — Suit  to 
recover  a  moiety  of  two  villages  granted  as  a  j^ghir. 
Held  that,  as  the  original  grant  was  not  of  the 
free-hold  or  full  ownership  in  the  soil,  the  suit  ^as 
barred  by  s.  4  of  the  Pensions  Act,  1871.  Baha  v. 
SvBBA  I.  I1.B.,  12Mad.,  88 


14. 


^iJurisdiction     of    Civil 


Court— Suit  against  Government  for  inam  lands 
and  mohasa  amals — JBom,  JSeg.  XXIX  of  1827, 
«.  S — Bombay  Bevenue  Jurisdiction  Act  (X  of 
187$),  «.  4 — Mokasa  amals.  Meaning  of. — In  1826 
A  obtained  a  decree  on  a  mortg^e,  awarding  him 
posseifiion  and  enjoyment  of  certain  inam  property, 
consisting  of  lands  and  of  cash  allowances  annually 


PENSIONS      ACT 

— continued. 


(XXIU      OF     1871) 


pud  from  the  Government  treasury,  called  mokasa 
amals.  A  and  his  successors  continued  in  possession 
down  to  1852,  when  the  inam  was  attached  on  behalf 
of  Government  pending  an  inquiry,  under  Bombay 
Act  XI  of  1852,  into  the  title  of  the  holder  of  the 
inanu  The  attachment  remained  in  force  till  1865, 
when  Gk>vemment  finally  decided  that  the  inam 
property,  with  the  exception  of  a  certain  portion, 
should  be  restored  to  those  from  whose  possession  it 
had  been  taken  in  1852.  Therepon  JD,  the  successor 
in  interest  of  A,  applied  to  the  Collector  to  be  restored 
to  possession.  The  Collector  refused.  D  therefore 
sued  him  for  arrears  of  the  mokasa  amals,  and 
obtamed  a  decree  in  1868.  Thereafter  D  did  not 
receive  any  payment  from  the  Government  treasury. 
In  1888  D  &ed  the  present  suit  against  Government 
to  recover  possession  of  the  inam  lands  together  with 
arrears  of  the  amals.  Held  that  the  suit  against 
Government  was  not  cognizable  by  the  Civil  Courts 
both  under  the  Pensions  Act  (XXIII  of  1871),  s.  4, 
and  under  the  Bombav  Bevenue  Jurisdiction  Act 
(X  of  1876),  s.  4.  Both  these  Acts,  though  not  re- 
trospective in  their  operation,  still  do  not  cicate 
rights  to  relief  against  the  Government  where  none 
subsisted  before.  Accordingly,  the  suit,  being  barred 
under  Bombay  Begulation  XXIX  of  1827,  was 
equally  barred  under  the  later  Acts  XXIII  of  1871 
and  X  of  1876.  SitbAH  Di»xab  Ghabfubay  v. 
Sbcbbtaby  07  State  pob  Iin>iA 

[I.  Ii.  B.,  11  Bom.,  222 


16. 


Jurisdiction     of    Civil 


Court — AbJcari  revenue — Inamdar,  Bight  of^  to 
abkari  revenue  under  grant  from  Peshtca. — The 
Peshwa's  Government  granted  in  inam  to  the  plain- 
tiff's ancestor,  by  sanad,  the  villages  of  Golap  and 
Bandpar.  The  sanad  granted  *'  water*  trees,  grass, 
wood,  quarries,  mines,  buried  treasure,  present  and 
future  cesses  and  tues  and  assessments."  The 
plaintiff  brought  the  present  suit  to  recover  from 
the  defendant  a  part  of  the  abkari  revenue  for 
1884-85  and  1885-86.  He  contended  that  the 
revenue  derived  by  the  Government  for  tapping 
trees  in  the  villages  aforesaid  was  a  tax  within 
the  contemplation  of  the  grant.  Held  that  the 
Court  had  no  jurisdiction  to  entertain  the  suit  under 
the  Pensions  Act  (XXIII  of  1871).  The  tax  in 
question  was  a  money  tax,  and  as  soon  as  it  was 
imposed,  the  grant,  if  it  entitled  the  inamdar  to  the 
tax,  operated  as  a  grant  of  the  money  to  be  derived 
from  the  tax,  and  was  therefore  withm  the  spirit,  if 
not  the  letter,  of  the  Pensions  Act,  the  object  of  which 
was  to  reserve  to  the  Government  the  determination 
of  all  questions  affecting  grants  of  money,  the  bes- 
towal of  which  was  an  act  of  grace  or  State  i)olicy  on 
the  part  of  the  ruling  power.  Janabdhan 
Bhassab  v»  Sbobbtabt  OB  Statb  bob  India 

[I.  Ii.  B.,  14  Bom.,  678 


16. 


"  Civil  CouH  ''—Claim  to 


percentage  qf  forest  income — Forest  Settlement 
officer. — A  Forest  Settlement  officer  has  no  jurisdic- 
tion to  entertain  a  suit  in  which  a  daim  to  a  percen« 
tage  of  forest  income  is  made,  and  such  a  suit  brought 
by  discharged  forest  kamams  is  barred  by  s.  4  of  the 
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PENSIONS      ACT 

— eontimisd* 


OF     1871)   I   PENSIONS     ACT     (XZm     OP     1871> 

— eoniinued. 


Peniions  Act.  A  Forest  Settlement  officer  is  a  Civil 
Court  for  the  parpoees  of  the  PenBiont  Act.  Ssobb- 
TABT  oT  State  ?ob  India,  v.  Vybia  Pillai 

[L  L.  B.,  17  Mado  108 


17. 


Kulkarni      vaian — Suit 


for  partition  and  declaration  of  right  to  a  specific 
share  in  the  vatan  and  to  officiate — Money  grafit — 
Vatan  consisting  exclusivelg  of  cash  allotoance* — 
A  floit  for  a  declaration  that  the  plaintifFe  are 
vatandars  of  a  share  of  a  moiety  of  a  kulkami  vatan 
COD  sifting  exclusively  of  a  cash  allowance  from 
Government  is  not  a  suit  relating  to  a  "  money 
grant"  within  the  contemplation  of  s.  4  of  the 
Pensions  Act  (XXIII  of  1871).  GoTurD  Sitasam 
r.  Bapuji  Mahadbo  I.  Ii.  B.,  18  BonL,  510 


la 


and  s.  B—Suit  for  mali- 


iana  without  certificate  of  Collector* — In  a  suit 
against  the  Rajah  of  Palghat  and  other  memhers  of 
his  family  for  a  declaratbn  of  the  plaintiff's  status 
as  the  third  Rajah,  and  to  recover  a  sum  of  money 
payable  to  him  as  such  on  account  of  his  share  of 
malikana,  it  appeared  that  the  plaintiff  had  obtained 
no  certificate  under  the  Pensions  Act«  187l«  s.  6. 
Held  that  the  suit  was  not  maintainable.  Akdi 
AOHBK  V.  KouBi  AOHBK    I.  Ij.  B.,  18  Mad.,  187 


10. 


and   8.  8 — Jurisdiction 


of  Civil  Court— Certificate  qf  Collector  to  precede 
suit  for  malikana  payable  hg  Qofjemment^A 
village,  part  of  an  estate,  had  been  made  over  to  the 
Government  by  parties,  who  in  consideration  received 
a  malikana  in  perpetuity,  or,  in  other  words,  a  grant 
of  a  portion  of  the  revenue  in  lieu  of  their  proprietary 
right.  Seld  that  the  right  to  the  malikana  was  on 
the  construction  of  ss.  8  and  4  of  the  Pensions 
Act  (XXIII  of  1871),  in  the  absence  of  a  certificate 
obtained  under  that  Act,  excluded  from  judicial 
cognizance  in  this  suit.  Vasudev  Sada  Shiv  Nodah 
V.  Collector  of  Ratnagiri,  L  L.  £.,  2  Bom.,  99  :  X. 
£.,  4  I,  A.,  119,  and  Naharavcd  Mohan  Singji 
Joysiugji  v.  Government  of  Bombay,  I,  i.  E„  6 
Bom,f  408 :  L,  B„  8  /.  j„  77,  referred  to  and  ap- 
proved.   Deo  Ettab  r.  Mav  Kvab 

[I.  Ii.  B.,  17  AIL.  1 
LB.,  21 1.  A.,  148 

20. Meaning  of  the  word 


**  pension*' — Suit  for  a  cash  allowance  payable  by 
an  inamdar-^  Necessity  qf  Collectof^e  certificate. — 
Plaintiff  sued,  as  the  ^stee  of  a  devasthan,  to 
recover  the  amount  of  a  cash  allowance  attached 
to  the  worship  of  certain  idols  in  the  village  of  Ankli. 
The  plaintiff  alleged  that  the  defendant,  who  was  the 
inamdar  of  the  village,  received  its  revenues  subject 
to  the  payment  of  the  allowance  in  question,  and  that 
he  had  wrongfully  appropriated  the  latter  for  the 
three  years  preceding  suit.  Beld  that  the  allow- 
ance in  question  was  "  a  grant  of  money  '*  within  the 
meaning  of  t.  4  of  the  Pensions  Act  (XXIII  of  1871), 
and  that  the  suit  would  not  lie  in  the  absence  of  the 
Collector's  certificate,  though  Government  was  not  a 
party  to  the  suit.    Yyakkaji  f.  Sabjabao  Apajisao 

[L  L.B.,  16  Bom^  587 


2L 


Suit  relating  to  right  of 


management  of  saranjam  laude. — Where  a  suit  wi 
brought  in  relation  to  the  management  of  saranjanfc 
lands, — Seld  that  the  suit  was  primd  facie  one  not 
included  in  the  Pensions  Act.     Kbshaybat  v.  Gav- 

PATBAO  NiSKAKTH  NAQAB3CAB 

[L  L.  B.,  16  Bom.,  698^ 

Collector'e    certificate — 


Execution  of  decree — "  Suit " — Desaigiri  hah,  sale 
o/.— The  Niord*<  suit"  in  s.  4  of  the  Pennons  Act 
(XXIII  of  1871)  does  not  include  execution  proceed- 
ings. The  Collector's  certificate  is  not  necessary  to 
validate  the  .sale  of  a  desaigiri  hak  in  execution  of  a 
decree.    Vajib am  Bhagtak  v.  Bajtohobdji  Gopaui 

(X  Ij.  B.,  16  Bom.,  781 


28. 


Caeh  allowance  allowed 


to  worship  of  idol— Pereonal  grant, — A  plaintiff 
claimed  to  be  a  co-trustee  of  certain  dargas  and 
entitled  to  a  share  in  the  management  and  in  the 
profits  thereof,  which  consisted  of  a  certain  cash- 
allowance  from  Government.  He  sued  the  defendant* 
for  an  account  and  for  the  recovery  of  his  share^ 
Seld  that  the  suit,  so  far  as  it  related  to  the  cash  al- 
lowance from  Government,  required  a  certificate  under 
s.  4  of  the  Pensions  Act  (XXIII  of  1871).  A  cash 
allowance  attached  to  the  worship  of  an  idc^  is  a  grant 
of  money  within  the  meaning  of  s.  4  of  the  Penskma 
Act,  1871.  The  Pensions  Act  applies  to  rdigioaa 
endowments  as  well  as  to  personal  grants.  Vya$ike^i  v» 
Saty'arao  Apajirao,  I,  L,  22.,  16  Bom,,  597,  concurred 
in.    NiTA  Vali  Ulla  «.  Bata  Sahbb  Sahtx  Mita 

[I.  Ii.  B.,  22  Bom.,  488 


24. 


Suit  relating  to  in  am 


land  granted  before  the  time  of  the  British  Qotem^ 
ment — Confirmation  of  inam. — Early  in  the  eigh- 
teenth century  two  villages  were  granted  by  the 
zamindars  of  Sivaganga  and  Guntamanaikanur  to 
the  last  of  the  Naik  rulers  of  Madura  for  the  main-^ 
tenance  of  the  rank  and  dignity  of  his  family  which 
was  now  represented  by  the  plaintiffs  and  defendants- 
Nos.  1  to  28.  The  property  was  long  managed  by  the 
representative,  for  the  time  being,  of  the  senior  line. 
In  1844  one  of  the  junior  members  instituted  a  suit 
for  partition,  which  terminated  in  a  decree  declaring 
the  corpus  of  the  property  to  be  indivisible  and 
the  annual  produce  to  be  divisible  in  certain  shares.. 
Subsequently  in  1857  a  compromise  was  entered  into, 
by  which  the  parties  agreed  to  vary  the  distribution  of 
the  sharers,  but  they  agreed  that  the  management  of 
the  estate,  indivisible  and  inalienable,  should  continue- 
to  be  vested  in  the  eldest  line  subject  to  certain 
sifpervbion  on  the  part  of  the  other  members.  The 
compromise  was  long  acted  upon  by  the  family  ;  but 
in  1892  the  representative  of  the  senior  line  died, 
leaving  only  his  widow  and  infant  sons.  The  widow, 
as  guardian  of  the  elder  son,  then  entered  on  the 
management,  and,  being  gosha,  delegated  it  to  a 
stranger.  The  plaintiffs,  representing  a  junior  line, 
now  sued  for  the  removal  of  these  persons  from 
nutnagement  and  the  appointment  of  another  manager, 
alleging  both  that  they  had  no  right  to  the  manager- 
sUp  and  that  they  had  been  guilty  of  mismanagement. 
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FiarSIONS      ACT      (XXin     of     1871) 

— continued. 

All  the  mexnben  of  the  fanuly  were  made  parties 
to  the  suit.  It  appeared  that  the  plaintiffs  had  not 
received  their  proper  share  of  the  produce,  and  the 
defendants  in  management  denied  in  the  pleadings 
their  i%ht  thereto.  The  plaintiffs  had  not  obtamed 
a  certincate  from  the  Collector  nnder  the  Pensions 
Act  (XXIII  of  187l)>  and  it  appeared  that  the  grant 
of  the  villages  had  been  confirmed  as  an  inam  b^  the 
British  Government.  Held  (V)  that  the  suit  did 
not  fall  within  the  provisions  of  Pensions  Act,  s.  4,  and 
a  certificate  of  the  Collector  was  accordingly  mmeces* 
sary.  TiBTruAHii  Kaix  v.  Banoarit  Tibumauli 
SaubiNaik       .  I.  Ij.  R.  21  Mad.,  810 


86. 


and  8.  6 — Jurisdiction 


of  Civil  Cowt — Omission  to  obtain,  previous  to 
suit,  certificate  enabling  Court  to  entertain  suit^ 
Sff'eet  of  eertifleate  granted  after  the  hearing. — 
Part  of  the  property  in  suit  consisted  of  land  which 
was  assumed  in  the  Courts  below  to  be  held  on  terms 
bringing  it  within  the  Pensions  Act,  1871.  After  the 
judgment,  which  disposed  of  the  principal  questions 
in  the  case,  had  been  given,  final  judgment  was 
sospended  upon  an  objection  that  no  certificate  had 
been  obtained  under  the  Act.  The  certificate  having 
been  then  obtained  and  delivered  to  the  Court, — Reld 
that  the  original  defect  did  not  prevent  the  suit  pro- 
ceeding. Mahamicad  Azhat  Ali  Khak  v.  Lalla 
Bmvu  I.  Ii.  B.,  8  Calc,  422 

[L.  B.»  8  I.  A.,  8 


26,  Collector's     certificate — 

Certificate  not  obtained  when  suit  filed — Certi- 
fieate  not  produced  at  hearing— Adjournment  asked 
for  and  refused— Certificate  accepted  in  appeal  and 
placed  on  record— Practice,— A  suit  under  the 
Pensions  Act  (XXIII  of  1871)  is  not  bad  ab  initio  by 
reason  of  its  being  filed  without  a  Collector's  certi- 
ficate. Where  at  the  hearing  of  such  a  suit  the 
necessary  certificate  was  not  pn^uced,  Beld  that  the 
Judge  ought  to  have  granted  the  plaintiffs'  applica- 
tion for  an  adjournment,  in  order  that  the  certificate 
might  be  obtained  and  produced.  JuAJi  Pbatafji 
Bajb  V,  Balebishha  Mahadeo 

[I.  I,.  B.,  17  Bom.,  168 


27.  • ; and     s.    9— Grant    of 

land-revenue — Suit  by  assignees,  xaminHars,  for 
arrears — Jiight  of  plaintiff's  admitted  by  Govern' 
mewt — Want  of  Collector's  certificate,  JUffeetof. — 
The  sections  of  the  Pensions  Act  (XXITI  of  1871) 
restricting  the  jurisdiction  of  the  Civil  Courts  to 
entertain  suits  relating  to  pensions  of  grants  of  money 
or  land-revenue  must  be  construed  strictly.  Held 
that  a  suit  by  the  assignees  fnvfi  Government  of  land- 
revenue,  whose  rights  were  admittt  d  by  Government, 
to  recover  arrears  from  persons  Hdmi'tt.  dly  liable  to 
P|ay  revenue  to  somebody,  but  who  disputed  plaintiff's 
right  thereto,  came  within  s.  9  of  the  Pensions  Act 
(XXIII  of  1871)  and  was  not  barred  by  bs.  4  and  6  by 
reason  of  no  certificate  havirg  been  obtained  as 
therein  provided.    Nagab  Mal  r.  Ali  >\hmad 

[I.  If.  B.,  10  AU.,  886 


28. 


Suit  in  Court    of  Agent 


for    Sirdars    in    the  Deccan—Bom.  Reg,  XXIX 


PBNSIOITB     ACT      (XXTTT     OF      1871) 

— continued, 

of  1827,  ss,  4  and  6— Bom,  Beg.  II  of  1827-^ 
Certificate  of  Collector, — A  suit  brought  against 
a  sirdar  m  the  Court  of  the  Agent  for  Sirdars  in  the 
Deccan,  of  the  class  specified  in  s.  4  of  the  Pensions 
Act  (XXIII  of  1871),  requires  a  Collector's  certificate 
as  provided  by  s.  6  of  that  Act.  Daji  Kmahth 
Naqabkab  v,  Oahfatbao  Nilkamth  Naoabkab 

[I.  Ii.  B.,  17  Bom..  224 


^ B.e—Suit  for  a  declaration  of  title 

tostanom  of  fifth  Baja  of  Palghat.—SmttodecUie 
plaintiff's  title  to  the  stanom  of  fifth  Baja  of  Palghat ; 
the  first  Baja  (defendant  No.  1)  received  a  malikana 
allowance  from  Government  payable  to  the  various 
stanomdars,  but  had  refused  to  pay  to  plaintiff  the 
fifth  Baja's  share.  Seld  the  suit  was  not  one  relating 
to  any  pension  or  grant  of  money  or  land  revenue 
conferred  by  Government,  but  was  merely  a  suit  for  a 
declaration  as  to  the  pUiintiff's  status;  and  the 
Pensions  Act,  s.  6,  was  therefore  not  applicable  to  the 
case.    KoMBi «.  AuMDi     .    I.  Ir.  B.,  18  Mad,,  76 


2. 


-,   .  ,    Mortgage  of  desaigirihak'-' 

Suit  by  mortgagee  without  certificate  of  Collectors- 
Sale  in  execution  of  decree  passed  in  such  suit 

Title  ff  purchaser— Jurisdiction— Bes  judicata— 
JEstoppel.— Where  the  mortgagee  of  a  desaigiri  hak, 
without  obtaining  the  Collector's  certificate  under 
s.  6  of  Act  XXIII  of  1871,  sued  the  representative 
of  the  mortgagor  to  enforce  the  mortgi^e-debt  by 
a  sale  of  the  hak,  and  obtained  a  decree  withoat 
jurisdiction,— ITtfZi^  that  the  proceedings  in  the  suit 
were  without  jurisdiction,  and  that  the  decree  could 
not  constitute  the  basis  of  any  title,  or  estop  the 
representative  from  sumg  for  a  declaration  of  his 
right  to  the  hak  as  a  life-holder  as  agamst  the  pur- 
chaser at  the  auction  sale  held  in  execution  of  the 
decree.  Badhabhai  v.  Anantram  Bhagvant, 
I,  Z.  B,,  9  Bom.,  198,  followed.  Vasahji  Habibhai 
«.  Lallu  Akhtt  .         .        X.  L.  B.,  8  Bom.,  286 


8.7. 


See  ICahokbdak  Law— Gift— Vaiidity 

[I.  If.  B.,  9  AIL,  218 

^ 8.  ll—Toda  garas  hak— Liability 

to  attachment — Attachment, — A  toda  garas  hak  is 
not  exempted  from  attachment  under  a  decree  of  a 
Civil  Court  by  s.  11  of  the  Pensions  Act  of  1871. 
The  word  "pension"  in  s.  11  of  the  Pensions  Act 
is  used  in  its  ordinary  and  well-known  sense, 
viz,,  that  of  a  periodical  allowance  or  stipend  granted, 
not  in  respect  of  any  right,  privilege,  perquisite,  or 
office,  but  on  account  of  past  service  or  particular 
merits,  or  as  compensation  to  dethroned  princes,  their 
families,  and  dependants.  A  toda  garas  hak  does  not 
come  within  the  meaning  of  the  word  "pension," 
which  denotes  something  different  from  *'a  grant  of 
money  or  revenue"  as  defined  in  s.  3  of  the  Act. 
Sbobbtaby  OB  Statb  bob  Ikdu  nr  CouNcni  v\ 
KnjSMCHAJTD  Jbtohand  .  I.  Ij.  R.,  4  Bom.,  482 


TOL.  IT 


2. Attachment  of  bonus — Zia- 

bility  to  attachment, — A  bonus  granted  by  Govern- 
ment in  addition  to  a  pension  to  an  officer  compul- 
sorily  retired  on  account  of  reductions  in  the  public 

10  O 


(    6781    ) 


DIOBST  OF  CA^BS. 


(    6732    ) 


PENSIONS      ACT 

— eoneluded» 


(XXTTI     OF     1871) 


terTice  is  not  a  pension  within  the  meaning  of  the 
Pensions  Act,  1871,  s.  11,  and  was  liable  to  attach- 
ment in  execution  proceedings  begun  prior  to  June  1, 
1882.    Ehabdc  r.  Cabijbb  I.  Ii.  B.»  6  Mad.,  272 

!• 8.    12 — Astiffnment    of  pension 

lefore  pasting  of  Act— On  the  12th  February  1865, 
Af  who  was  in  receipt  of  a  zihakhi  pension  from 
Government,  assigned  by  deed  a  portion  thereof  to  his 
wife  in  lieu  of  her  dower.  After  his  death,  disputes 
arose  between  the  wife  and  the  heirs  of  ^  in  iregard 
to  a  portion  of  the  amount  thus  settled  on  her ;  and 
she  instituted  a  suit,  on  a  certificate  granted  by  the 
Collector  under  s.  6  of  the  Pensions  Act  (XXIII 
of  1871),  in  which  she  prayed  for  a  declaration  of  her 
proprietary  right  in  respect  of  the  said  money,  and  of 
her  power  to  transfer  the  same.  Held  that  the 
assignment  of  the  12th  February  1865,  having  been 
made  before  the  passing  of  the  Pensions  Act,  was  not 
invalidated  by  s.  12  of  that  Act,  which  had  no 
restrospective  operation.  Iktiaz  Bbgam  r.  Liakat- 
mr-inssA  Bbqah    .  L  Ij.  B.,  7  All.,  886 

Reverting  on  a  re-hearing  of  the  case  (the  first 
hearing  having  been  ex-parte).  luTlAZ  Bbg-ak  v. 
LiAiEAT-TJN-iasBA  Bboak        I.  Ii.  B.,  6  All.,  680 


2. Political    pension     of 

Zamorin  of  Calicut—**  Payable  ''—Power  of  die* 
petition  hy  will, — The  Zamorin  of  Calicut,  whether 
he  be  or  not  a  member  of  a  kovilagom,  is  entitled 
to  dispose  of  the  separate  property  by  a  will.  The 
Zamorin,  by  his  wUl,  bequeathed  to  the  plaintiff 
the  malikuia  due  to  him  from  the  Government 
which  nught  be  in  arrears  at  the  time  of  his  death. 
The  malikana  was  a  political  pension  of  tt6,000  a 
month,  payable  quarterly.  The  Zamorin  died  on  the 
6th  of  August  18^2.  The  pluntiff,  having  obtained  a 
certificate  under  Pensions  Act,  s.  6,  now  sued  the 
new  Zamorin  to  recover  the  proportionate  amount 
of  the  pension  for  the  current  quarter  up  to  the  time 
of  the  Zamoriu's  death.  Held  that  the  plaintiff 
was  not  entitled  to  recover  the  amount  saed  for. 
Sbidbti  v.  EBisHiTAir     .    L  L.  B.,  21  Mad.,  105 

•  0.  14— jSm/0  C6J  framed   under  the 

Act — Suit  for  recovery  of  varthatan  allowance — 
Collector^t  certificate — Cancellation  of  certificate 
by  Mevenue  Committioner, — When  a  certificate  is 
granted  by  the  Collector  under  s.  6  of  the  Pensions 
Act  (XXIII  of  1871),  the  presumption  is,  until 
the  contrary  is  shown,  that  the  order  for  granting  the 
certificate  was  made,  as  is  contemplated  by  the  6th 
rule  framed  under  the  Act,  with  the  previous  sanction 
of  the  Bevenue  Commissioner  by  the  Collector  himself. 
But  the  Bevenue  Commissioner  has  no  power  vested 
in  him  to  cancel  a  certificate  granted  by  the  Collector, 
and  there  is  no  rule  which  provides  for  the  revision 
by  the  Bevenue  Commisrioner  of  the  Collector's  action 
in  granting  certificates  or  for  the  cancellation  by  him 
of  the  certificates  granted  by  the  latter.  Bhiilbhat 
Gotkhaudi  r.  Bhikavbhat 

[I.  If.  B.,  28  Bom.9  676 

PEON. 

See  Abbbst— CBDcnrAL  Abbbbt. 

[L  Ii.  B.,  27  Calo.,  467 


PBON— coMc/«<M. 

See  Pbval  Codb,  a.  186. 

[I.  Ii.  B.,  22  Calo.»  60e,  768 

Apx>oi]itment  of— 

Natir,  Power  of — 


B^ng,  Act  V  ofl86S,  ee.  3,  iS.— By  Bengal  Act  V  of 
1863  the  appointment  of  peons  was  vested  in  the  Ksxir, 
subject  to  the  approval  of  the  .ludge,  by  whatever  title 
designated  (ss.  8  and  12),  and  no  superior  authority 
was  competent  to  control  such  appointment  or  to 
restrict  the  choice  of  the  Nazir.    In  thb  xattmb 

OB  TBB  PBTTTION  OB  GOOBOO  DyaL  SiNGH 

{9  vv  •  Btf  888 

Officers  ofMunsifs 


Court — Power  of  Judge,— AXL  officers  of  a  Munnf  s 
Court  are  appointed  by  him,  subject  to  the  approval  of 
the  Judge,  who  should  hear  what  any  person  aggrieved 
has  to  say,  and  determine  whether  the  Mun^  has 
rightly  exercised  his  authority.  Iir  thb  xattbs  ov 
GooBOODABS  Bhuttaohabjbb     .     11 W.  B.,  168 


8. 


Appointment   of 


officers  in  Munsif't  Court— Power  of  Judge— JBen^, 
Act  F  of  1863. — A  Judge  is  not  warranted  in  interfer- 
ing with  the  appointment  of  peons  made  in  a  Munsi^s 
Court  under  Bengal  Act  V  of  1863  and  approved  by 
the  Munsif .    Iv  thb  kattbb  op  S<nf bbooddibv 

[U  W.  B.,  188 

FEBIIC,  IBIiAITD  OF— 

Lainr  in  force  in— 


&ee  JTrBISDiOTION  OB  CbiMINAL  CoXTBT — 
ObBBVOBB  C0>£MITTBD  ONLY  PABTIY  IH 
0KB  DiSTBIOT— MtTBDEB. 

ZL  If.  B..  10  Bom..  268,  288 


See  Afpbal  in  Cbikhtal  Cabbb — ^Pboob- 
DUBB        .    B.  Ii.  B.,  Sup.  Vol.,  426 

See  Cbimikal  Pboobbdings. 

[L  Ii.  B,  16  Bom.,  728 
I.  If.  B.»  18  Bom.,  681 

See  Casbb  vbdeb  Falsb  Etidbvob. 

See  Sanction    to   Pbosbcution— Whbn 
Sanction  uat  bb  obantbd. 

[8  B  If.  B.,  A.  Cr.,  10 

FEBMANBNT  SETTLEMENT. 

See   Casbs    undbb     Enhanobhbnt    ob 
Rent — Ezbmption  bboic  Enhavobxbnt 

BT  UNIBOBH    PATKRNT    OB  BBNT,    AKD 

Pbbbitkftion. 
Districts  to  which   it   has    not 


been  extended. 


1. 


See  Bbnaal  Bent  Act,  1869,  88.  16  Aim 
17        .         .        .      8  B.  If.  B.,  280 

Date  of  settlement— -The  cbite 


of  the  i>ermanent  settlement  was  If  arch  22nd,  1798. 

BAJB8817BBB  DbbIA  V.  ShIBNATH  ChATTBBJBB 

[4  W.  B.,  Act  X,  42 


(    6738    ) 


DI0B8T  OF  OASES. 


(    6784    ) 


PEBMANENT  BEOJTIJSllNCENT^eoneluded. 
Dbwibxjt  SnraH  v,  Goohak  Sutoh 

tW.  B.,  1864,  Act  X,  61 

POBAN  BbBSB  9.  ALLT  KRAS 

[W.  K.,  1864,  Act  X,  61 


3- -— Disiriet    of  Jtf*- 

sore. — ^The  date  of  the  permanent  settlement  for  the 
district  of  Jessore  was  April  lltb,  1790.  Huso 
Nath  Boy  v.  Ambbb  Biswas        .  1 W.  B.,  281 

8. Permanent    settlement.  Be* 

ference  to,  in  Act  X  of  1B69^  Subsequent 
settlements, — The  woi*d8  "Permanent  Settlement" 
in  Act  X  of  1859  refer  to  the  permanent  settlement 
of  1793,  and  not  to  permanent  settlements  subse* 
quently  made.  Shbobubn  Lau  r.  Bak  Pubtap 
SnraH        .  .  8  W.  B,  Act  3C,  20 

4^ Adverse    possession    by 

Government  of  permanently-settled  estate 
— Limitation — Adverse  possession— Limitation  Act 
of  1859  (XIF  of  1859J,  s.  h  cL  6— Award  of 
Uevenue  Courts — Judicial  award— Permanent- 
settlement  Regulations,  Effect  of— Reg,  I  of  1798— 
Thak  or  survetf,  Binding  effect  o/— There  is  nothing 
in  the  Eegnlations  to  which  the  permanently-settled 
estates  of  Bengal  owe  their  origin  to  indicate 
that  the  Government  intended  to  guarantee  to  the 
proprietors  the  absolute  preservation  of  their  estates. 
By  the  Begolations  the  Government  declared  that, 
as  regards  the  estates  that  came  within  the  scope  of 
the  permanent  settlement,  it  withdrew  its  sovereign 
right  to  vary  the  assessments ;  beyond  that,  they  did 
not  go ;  they  do  npt  constitute  a  contractual  relation- 
ship between  the  Government  and  the  owners  of 
permanently-settled  estates,  or  any  such  relationship 
as  woald  debar  Government  from  claiming  and 
exercising  against  those  owners  the  rights  of  an 
ordinary  proprietor.  Although  therefore  Government 
continues  to  receive  the  full  revenue  from  the 
proprietor  of  a  peripanently-settled  estate  for  the 
entire  estate,  the  former  is  not  precluded  from  claim- 
ing title  by  adverse  possession  in  respect  of  any 
portion  thereof.  When  a  person  is  let  into  possession 
of  a  particular  property  by  another  claiming  it  to  be 
his  own,  the  former  cannot  contend,  after  the  expira- 
tion of  his  tenancy,  that  the  latter  {i^,,  the  person 
alleging  himself  to  be  the  owner)  cannot  acquire  an 
adverse  title  against  him  as  well  as  others  by  efflux  of 
time.  Kally  Chum  Sahoo  v.  Secretary  of  State 
I.  X.  J?.,  6  Calc,  726,  referred  to.  Kbisto  Moni 
Gupta  r.  Sbcbbtaby  or  Statb  pob  India  ik 
CoraoiL  .      3  0.  W.  N.,  80 


PKR.MTT, 


Failure  to  obtain— — 


See  Caioutta  Muiticifaa  Consolidation 
Act,  1888,  s.  412. 

[I.  Ii.  B.,  20  Calc,  605 


PJaBFXSTUITIES. 


See  Hindu  Law— Whl— Constbuotion 
OP  Wills— Pbbpbtuitibs,  Trusts,  bto. 

See  Pabsis         .    I.  Ii.  B.»  6  Bom.,  161 

[I.  I>.  B..  22  Bom.,  856 


TOL.  IV 


TBSLPETUmBB-concluded. 

See  Wna— Constbuotion. 

[I.  If.  B.,  U  Bom.,  441 
I.  Ii.  B.,  15  Mad.,  424,  448 
I.  If.  B.,  25  Calc,  112 

-—•  Application    of     rule     against 

perj^etuMeB' Succession  Act  (X  of  1866  L 
'•  iyS^^^'-^^r  of  Property  Act  (IV  of  1882), 
''J^.J^^^fJ>^^  fopertg.-l^he  rule  against  dct- 
petuities  [Indian  Succession  Act  (X  of  1865),  s  l6l 
and  Transfer  of  Property  Act  (IV  of  1882),  s.  141 
appUes  to  moTcable  as  well  as  immoveable  property. 

COWASJI  NOWBOJI  POCHKHANAWALLA  v.  BUSTOMJI 

DodsABHOY  Setna        .    I.  Ii.  B.,  20  Bom..  5U 

PEBSOITA  DE8IGWATA. 

See  Cabbs  undbb  Hindu  Law— VViLii— 

Constbuotion  op  Wills— Adoption. 
^e  Will— Constbuotion. 

d.  lb  B.,  15  Mad.,  448. 

FEB80NAI.  DBCBJBE. 

See  Cabbs  undbb  Hindu  Law— Widow 
— Dbcbbbs  against  Widow  as  bbpbb- 

SBNTINa  THB  ESTATB  OB  PbBSONALLT. 

See  Husband  and  Wipe. 

[8  B.  L.  B.,  872 

PEBSOITALTY,  LAW  RELATING  TO- 
See  English  Law. 

[I.  L.  B.,  24  Calc,  216 

F1>B80NS  KTOT  PABTIE8  TO  SUIT. 

See  Costs— Special  Cases- Thied  Pbb- 

SONS. 

—  Bight  of,  to  question    order   in 

execution. 

See  Limitation    Act,  1877,  abt.  179— 
Law  applicable  to  Appucation   in 

BXEOUTION  OP  DbOBBE. 

[L  L.  B.,  17  Calc,  491 
PETITION. 

See  EviDBNCB— Civil       Cases— Miscbi- 
LANBOUS  Documents- Petitions. 

[MarBh.,  75 
I.  L.  B.,  10  Mad.,  384 

See  Etidbnce  Act,  s.  86. 

[I.  L.  B.,  16  Mad.,  18 
Amendment  of— 

See  Execution  op  Dbcbbb— Application 
POB  Execution  and  Poweb  op  Coubt 

pC.  L.  B.,  17  Mad.,  67 
L  L.  B„  17,  Calc,  681 
Apx>lioation  by— 

See  Guabdian— Appointmbnt. 

[L  L.  B.,  2  Calc,  857 

10  a  2 


(    6786    ) 


DIGEST  OF  CASES. 


(    0786    ) 


j*JB«l'iTI01!r — concluded, 

oontaining     defamatory     state- 

mentB. 

See  PsAoncB— Cbihikal     Cases -Peti- 
TiOK  EOB  Bail. 

[L  Ii.  B.,  16  BozxL,  488 

for  adminiBtrative  BUmmonB. 

See  APMINISTEATIOI. 

[S  B>  Ii.  R.»  Ap.y  8 

. — ^Form  of— 

See  BBNaAi  Tbnakoy  Aot,  s.  158. 

[I.  Ii.  B.,  21  Calo.»  602 
I.  Ii.  B.,  24  Calo.,  197 

MiBBtateznent  in— 


See  Pbity  CouNOiii,  Pbaotiob  op— Costs. 

[14  B.  Ii.  B.»  894 

—  OmiBBion  in— 
See  EsTOFFBir— Estoppel  bt  Deeps  and 

OTBXB  DOOITMEHTS. 

[L  Ii.  B.,  17  Mad..  804 

Power  to  allow  withdrawal  of— 

See  IirsoLTBBT  Aot,  8.  7. 

[6  B.  I..  B..  668 
I.  Ii.  B.,  7  Bom.,  411 

— ^  Power  to  set  aside   order  dis- 


misBing— 

See  Insolybkt  Aot,  s.  7. 

[6  B.  Ii.  B.«  810 

^  BegiBtratioiL  of— 


See  CifTL  Pboobdttbb  Code,  1882,  s.  548 
(1859,  s.  841)    .  4  B.  Ii.  B.,  Ap.,  108 

[8W.B^141 

Veriflcation  of— 

See  Pbaotiob— CiTiL  Cases- Lbttbbb  ot 
Aphxnibtbatiov. 

[I.  Ii.  B.,  20  Calc,  879 

L  Ii.  B.,  22  Calc,  491 

I.  Ii.  B.,  26  Calo.,  404 

PHUIiKUB,  BiaHT  OP— 

— ■ '  Froprietorthip  in  soil, 

— Phulkar>  or  the  right  of  gathering  fruits,  is  a  right 
indicative   of    a   certain  dominion    over  the    soil. 

LBBLAKUirD  SiKOH  «.   MOHESHITB   SiHOH 

[8  W.  B.,  P.  C,  19: 10  Moore's  I.  A.,  81 

PILaBIMS. 

Contract  to  carry— 

See  Cobtbaot  Act,  s.  56. 

L  Ii.  B.,  14  Bom.,  147 

Place  of  worshiih 

See  BiOHT  of  Suit— Pvblio  Wobship, 
Suns  BE&ABDnra-  Bioht  of, 

PILOTS. 

See  Cases  uhpbb  SniPPiNa  Law— Colki- 

SIOB. 


PLAINT. 

Col. 

1.  ObHBBAL    COBBTBirOTIOlf    OT  PLSAD- 

iKos 0787 

2.  Adkissiob  07  Plaibt      .         .        ,    6788 

8.  POBU  AHD  CONTEBTS  OB  PLAIBT  •     6788 

(a)  Datb  OB  Cause  ob  Aotiov       •    6738 

(b)  Fbake  ot  Suits  aBBBBALLT     •    6789 

(c)  PLAnrriFFS     ....  6748 

{d)  Devehdahts  ....  6744 

(0)  boubdabibs  ....  6746 

(/)  Spboial  Cases        .        ,        •  6748 

4.  Ybbibioatiob  abp  SiGMf  atube  .  .  6749 

6.  Akbbdkbbt  OB  Plaibt   .  .  6756 

6.  Bbtubb  ob  Plaibt          .        .  .  8778 

7.  Bejbotion  ob  Plaint  .  6782 

8.  Pbooedubb    •        .        •        .  .  8786 

See  Appellate  Coubt  —  Szbboisb  ob 
Powebs  in  yabious  Cases— SPBOULit 
Cases— Plaint. 

See  Coubt  Fees  Act  (XXVI  ob  1867). 

[7  B.  L.  B.,  668,  664  note 

See  Coubt  Pees  Act,  1870,  sos.  I,  abt.  1. 

[L  L.  B.,  7  Bom.,  685 
See  Etibencb  Aot,  s.  85. 

[L  Ii.  B.,  16  Mad.,  19 
See  Cases  undeb  Multibabiousnbss. 
See  Casbs  undeb  Bbueb. 

See  Cases  undeb  Vabianob  bbtwben 
Pleadinqand  I  boob. 


Piling  of— 


See  Limitation  Act,  1877,  abt.  178. 

[L  L.  B.,  8  Calo.,  812 


Presentation  of- 


See  Cases  undeb  Limitation  Aot,  1877, 

8.4. 

See  Paupeb  Suit— Suits. 

[L  L.  B.,  1  AIL.  880 

Marsh.,  174 :  W.  B.,  P.  B.,  58 

1  IncL  Jur.,  O.  8w,  66 

6  N.  W.,  285 

I.  L.  B,  20  Bom.,  508 

I.  L.  B.,  17  AIL,  596 

I.  L.  B.,  18  AU.,  206 

I.  L.  B.,  19  Mad.»  197 

Betom  of,  for  preseDtation  in 


proper  Court. 

See  Appeal— Obdebs. 

[L  L.  B.,  1  AIL,  620 

L  L.  B.,  2  AIL,  857 

L  L.  B.,  8  AIL,  456,  855 

I.  L.  B.,  4  AIL,  478 

I.  L.  B.,  21  MacL,  884 

L  L.  B.,  26  Calc,  975 
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See   Appbllatb   Coubt  —  Exbboisb  ov 

POWBBS  nr  TABIOUB  CAS88— PlADTT. 

[L L.B., 8  AIL.  181  :L.  R,  18  I.  A.,  184 

I.  L.  B..  11  Mad.,  482 

See  Cabbb  ukdbb  Limitation  Act,  1877, 

8.4. 

Verifioation  of— 


See  Cjyxl  Pboobditbb  Godb,  b.  482. 

I.  If.  B.,  10  Gala,  186 
[L  li.  B.,  19  All.,  610 

See  Palbb  EviDBiroB^GEirB&Aii  Casbb. 

[2  B.  Ii.  B.,  A.  Or.,  1 

See  WsiTTBif  Statbuent. 

[I.  L.  B.,  22  Calo.,  268 

1.  GENBEAL  CONSTBUCTION  OP  PLEAD- 

XNGS. 

Pleadings  in  CourtB  in  India. 


— Pleadings  in  Indian  Coorts  should  not  be  construed 
with  the  same  strictness  as  they  are  in  the  English 
Courts.  Nawab  Naziic  ov  Bbnoal  «.  AiotAo 
Bbqitk 21 W.  B.,  68 

See  Gibdhabbb  SiiraH  v,  Eoo£AHirL  SinaH 
[6  W.  B.,  F.  C,  1:  2  Moore's  L  A.,  844 

MOEtTDDIHB  OB  MOUZAH  EuinClTNWADY  v.  EkAU- 
1>AB  BBAHlCnrS  OF  MOUZA'H  SOOBPAL 

[7  W.  B.,  P.  C,  8: 8  Moore's  I.  A.,  888 

MOHBBH  CnrNDBB  MOOEBBJEB  17.  RAJCnHim  PA£ 

[18  W.  B.,  248 


2. 


Primary    and 


eeeondarff  relief, — Z  and  his  three  minor  sons  were 
joint  owners  of  a  village  which  Z  hypothecated  by 
deed  of  simple  mortgage  to  J,    Subsequently  Z  exe- 
•cnted  another  deed  of  mortgage  to  J,  part  of  the 
CGnsideration  whereof  was  the  cancellation  of  the 
former  bondi  which  was  paid  off  and  extinguished 
accordingly.     J,  however^  fraudulently  caused  it  to 
appear  from  the  novating  document  that  the  former 
mortgage  was  still  alive,  and,  after  the  death  of  Z, 
mt  the  bond  in  suit  against  Z^e  widow,  who,  being 
Ignorant  of  the  frauds  confessed  judgment  as  guardian 
of  her  minor  sons ;  and  the  entire  right  and  interest 
of  Z^e  heirs  were  sold  in  execution  of  the  decree 
obtained  bv  J.     Subsequently  the  fraud  was  dis- 
covered and  Z*s  sons  brought  a  suit  to'  set  aside  the 
execution   sale   and    to   recover   possession  of   the 
property  first  mortgaged.      In  regard  to  three-fourths 
'of  this  property,  they  prayed  that  **  possession  might  be 
award^  to  them  by  establishment  of  their  right  and 
share   by  amendment  of  the  revenue  papers."  In 
regard  to  the  remaining  one-fourth,  they  prayed  for 
.possession    '*by  right   of   inheritance   to    Z'*    by 
cancehnent  of  the  execution  sale  and  of  the  fraudulent 
decrea  Held  that,  pleadings  in  the  Indian  Courts 
must  liot   be    construed  with  the  same  strictness 
as  in  English  Courts;  that  although  in  an  informal 
and  loose  way,  what  the   plaint   substantially   set 
out,  as  the  primary  relief  sought,  was  the  entire 
4tv<H,danoe  of  the  decree  and  the  proceedings  resulting 


YIjAIS^—contifMed. 

1.  GENEBAL  CONSTEUCTION  OP  PLEAD- 
INGS —  conc/ikf  0(2. 

therefrom  as  vitiated  by  fraud,  and,  as  secondary 
relief,  to  be  grantod,  if  the  Court  should  not  see 
its  way  to  setting  aside  those  proceedings,  a  declara- 
tion that  they  took  effect  only  as  regards  on^fourth 
of  the  property.  Nawab  Nazim  v.  Amrao  Begam, 
21  W,  12.,  59,  referred  to.  Nathu  SnroH  v.  Jodha 
SiKan    ....    I.  Ii.  B.9  6  All.»  406 


8. 


2.  ADMISSION  OP  PLAINT. 

Holiday  —  Stamp  d%ty.  —  The 


reception  of  a  plaint  for  arrears  of  rent  by  the  Col- 
lector on  Good  Priday,  although  by  the  Circular 
Order  of  the  Board  of  Revenue  such  day  is  an 
authorized  holiday,  is  not  illegal.  There  is  no  legality 
in  the  reception  of  a  plaint  engrossed  on  insufficient 
stamp  pAper,  if  the  full  amount  of  the  stamp  duty  has 
been  paid  at  the  time.  Gobivd  Ettmab  Chowdhbt 
r.  Haboopal  Nag 

[8  B.  Ii.  B.,  Ap.,  72 :  U  W.  B.,  687 

3.  POBM  AND  CONTENTS  OP  PLAINT. 
{a)  Datb  OB  Caubb  07  Action. 


4. liimitation  —  Civil    Procedure 

Code,  1869,  *,  26. — In  a  suit  to  recover  possession 
plaintiff  is  bound,  under  s.  26,  Act  YIII  of  1869,  to 
give  the  date  on  which  he  was  dispossessed  as  accu- 
ratoly  as  posnble,  especially  where  one  of  the  issue 
is  whether  he  has  been  in  occupation  of  the  land 
within  twelve  years  of  suit  Boydoitath  Subma  v. 
OjakBibbe     ....     UW.  B.9288 


6. 


Plaint  not  ehow 


ing  when  eauee  of  action  aroee. — A  plaintiff  is 
bound  by  the  Civil  Procedure  Code  to  show  on  the 
face  of  the  plaint  that  his  cauf e  of  action  accrued 
within  the  period  of  limitation.  Where  an  assign- 
ment to  himself  is  a  material  part  of  a  plaintHPs 
cause  of  action,  he  ought  to  allege  the  fact  in  his 
plaint.    Bbooeb  t.  Gibbon  21 W.  B.,  47 

6.  Objection  to 


cauee  of  action  being  barred. — S.  32  of  Act  VIII  of 
1869  imposes  upon  the  Court  of  first  instance  the 
duty  of  taking  any  legal  objection  apparent  on  the 
face  of  the  plaint ;  see  Baldva  Jcom  Baeangouda  v. 
Shigouda  ffolad  Kadapa,  7  Bom.,  A.  C,  99,  and 
the  fact  that  a  portion  of  the  claim  is  evidently 
barred  by  the  law  of  limitation  from  which  no  ground 
of  exemption  is  stated,  is  an  objection  which  ought  to 
be  noticed  by  the  Court  when  receiving  the  plaint ; 
or  if  not  taken  notice  of,  then  it  may  be  at  any 
subsequent  stage  of  the  suit.  SaIiUJI  Kbbbaxi  v. 
Bajbanoji  Jalscbanoji 

[2  Bom.,  168  :  2nd  Ed.,  162 

7.  Taking  plaint  off 

thefLle—Indefi/niteneee — Omieeion  to  show  euit  not 
barred. — A  plaint  which  merely  stated  that  the  cause 
of  action  arose  previous  to  2lBt  August  1869  and 
which  did  not  show  that  the  suit  was  not  barred 
by  limitation,  was  ordered  to  be  taken  off  the  file* 
SoNAinmL  V.  SxnfABAM  Bom 

[8  B.  Ii.  B.,  Ap.,  28 
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3.  POEM  AND  CONTENTS  OP  PLAINT 

— continued. 


8. 


Plaint  not  thoio' 


ing  when  cause  of  action  arose. — The  fact  of  A*» 
plaint  not  showing  when  the  cause  of  action  arose  is 
ground  for  rejecting  the  plaint^  but  no  ground  for 
finding  on  the  trial  that  the  salt  ia  barred  upon  an 
issue  raised  as  to  limitation.    Kalltkattth  Shaw 

r.  BAJBBBLOOHXnr  MOZOOMDAB 

[2  Ind.  Jur.,  K.  8.,  a48 


0. 


Omission  to  state 


when  cause  of  action  arose  in  plaint— Amendment 
of  plaint. — A  suit  in  which  the  plaint  discloses  a 
cause  of  action  falling  within  the  period  of  limitation 
should  not  be  dismissed  after  the  framing  of  issues 
merely  because  the  Court  considers  that  an  erroneous 
date  has  been  assigned  in  the  plaint  as  the  cause  of 
action.  The  plaint  should  be  amended.  Shbosaj 
SnraH  u.  Nub  Khah        •  TIT.  W.,  854 

(5)  Pbame  ot  SiniB  gbstsballt. 

10. Paper  referred  to  in  plaint. 

—  A  paper  referred  to  in  a  plaint  is  not  a  part  of  the 
plaint.    ToULTON  v.  Gwtthbb 

[Bourke,  O.  C,  278 


11. 


Schedule  to  pMnt— Statement 


of  cause  of  action, — ^The  schedule  appended  to  a 
jMnt  cannot  disclose  a  cause  of  action  not  revealed 
in  the  plaint.  Mt7ZHUb  Hossain  v.  DnroBWDO 
Sbv     .  .    Boiirke.  O.  C.«  8 :  Cor.,  84 

LvcEBZ  MOKBT  DossBB  V.  Ehbttbb  Coovabt 
DosBBB        .  .    2  Ind.  Jur.,  K.  a*  117 


12. 


Defects   in   plaint— P^atW 


showing  good  cause  of  action — Ground  for  dismiss 
sal  of  suit, — A  sui<^  should  not  be  dismissed  for  mere 
defects  in  the  plaint>  if  the  evidence  shows  there  is  a 
good  cause  of  action.  GoLAM  Au  Chowdhby  v. 
FuTTiOK  Chundbb  lO  W.  B.,  480 


18.  — : Plaint  showing 

good  cause  of  action  —  Ground  for  dismissal  of 
suit.— It  a  plaint  discloses  a  cause  of  action^  a  Judge 
on  appeal  ought  not  to  dismiss  the  suit,  on  the 
ground  merely  of  defect  in  the  allegations  in  the 
plaint.    Kasbekatteh  Moob  v.  Bbbjookibsa 

[Marsh.,  198 : 1  Hay,  487 


14. 


Inaccuraog    of 


language — Ground  for  dismissal  of  suit — Cow- 
etruetion  of  plaint. — A  plaintiff's  suit  should  not  be 
ditmlssed  because,  in  describing  his  cause  of  action, 
strictly  accurate  language  has  not  been  used  A 
plaint  should  not  be  construed  literally,  but  accord- 
ing to  the  plaintiff's  real  meaning,  unless  such  mean- 
ing is  inconsistent  with  the  words  used  in  the  plaint, 
io  as  to  deceive  the  defendant  and  prejudice  his  de- 
fence.    Inglis  v.  Bau  Sikoh    W.  B.,  F.  B.,  169 

PlTAMBlTB  Mookbbjbb  v.  Httbbb  Nabaut  Tha- 
KOOB        ....        W.  B.,  1884, 60 


16. 


Want    of  dis' 


tinetness  in  plaint— Ground  for  dismissal  of  ap- 
peal,— A  suit  should  not  be  dismissed  at  the  last 


TJiAINT— continued. 

8.  POBM  AND  CONTENTS  OP  PLAINT 

— continued, 

stage  of  the  proceedings  in  regular  appeal  for  want 
of  sufficient  distinctness  in  the  plaint,  but  such  defect 
may  be  cured  by  examining  the  plaintiff  or  hi» 
pleader  on  that  point.  Juqhohitn  Tbwabbb  v. 
BrLDBO  Naik  .      • .    8  Agpra^  182. 

Abdoollah  v.  Shaha  MUJBBflOOnnBBV 

[16  W.  B.,  28e 

18.    Indistinct' 

ness  and  ohseuritv  of  plaint — Ground  for  refusal 
to  giee  decree. — A  Court  is  justified  in  refusing  to  g^ve- 
a  decree  upon  a  plaint  which  it  deems  to  be  inten- 
tionally indistinct  and  obscure.    Mahoxbd  Hosbbis 
V.  Kbishko  Chubb  Missbb  20  W.  B.,  147 

See  Bax  Dtal  Dutt  v.  Bam  Doolal  Dbb 

[U  W.  B.,  27a 

17. Charges  of  fraud 

—Pleading. — A    plaint    charging    fraud  must  set 
forth  particulars ;  general  allegation^,  however  strong 
the  words,  not  even  amounting  to  an  averment  of 
fraud  of  which  a  Court  can  take  notice.    Qwql. 
Nabaik  Gufta  v.  Tiluokbah  Chowdbt 

[I.  li.  B.,  16  Cala,  683 
li.  B.,  16 1.  A.,  119 


18. 


Mistake  in   plBAnt— Ground 


for  dismissal  of  suit. — A  suit  should  not  be  dismissed 
for  what  is  obviously  a  mere  mistake  in  the  plaint, 
vig.,  the  erroneous  statement  of  the  date  of  a  nunt- 
gage  made  many  years  before  the  plaintiff  acquired 
an  interest  in  the  property,  where  all  the  parties  to  it 
were  dead,  and  the  deed  itself  lost.  Lalla  Dabbb 
Pbrbhab  V.  Bbhabrb  Lall  S  Agra,  8a 


MoHuv  Lall  v.  Noob  Khav 
19.  


.  8Agra^2ia 

^  Heturn  and 
amendment  of  plaint  -  Ground  for  dismissal  of 
suit. — A  suit  cannot  be  dismissed  merely  on  the 
grounds  that  the  plaint  did  not  contain  a  specifica- 
tion of  the  land  in  the  defendant's  possession,  and 
that  there  was  an  error  in  the  plaint  in  the  description 
of  the  defendant's  residence.    Bbza  Ali  v,  Pubka- 

BAKD  CH170BBHB17TT7 

[8  B.  li.  B.,  Ap.,  84: 14  W.  B.,  474^ 


20. 


Suit  for  aoooiint— Prtnctpo/ 


and  agent, —  Discussion  as  to  form  of  plaint  in  suits 
for  an  account.  GoBiin>  Hohxtn  Chttokbbbittty  «. 
Shbbibb    L  L.  B.,  7  Calo.,  189 :  8  C.  L.  B.,  867 

Shooshi  Bhoosttk  Pal  r.  Gubu  Chitbk  Moo- 

XHOFASHTA 

[L  Ii.  B.,  7  Calo.,  89:  8  C.  I«.  B^  286 

2L  -  -    Money,  Suits  tor— Suits  fbr 

sums  due  on  taking  accounts — Civil  Procedure 
Code,  s.  50.— Under  s.  50  of  the  Code  of  CSvil  Pro- 
cedure (Act  XIY  of  1882),  if  a  plaintiff  seeks  the 
recovery  of  money,  the  plaintiff  must  state  the  precise 
amount  so  far  as  the  case  admits ;  while  in  a  suit  for 
the  amount  which  will  be  found  due  on  taking  un- 
settled accounts,  the  plaint  need  only  state  approxi- 
mately the  amount  sued  for.  As  in  the  i^rmer 
instance  the  precise  amount,  so  in  the  latter  the 
approximate  amount  stated  in  the  plahatt*  muBt  be 
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8.  FORM  AND  CONTENTS  OF  PLAINT 

""Continued, 

taken  to  be  the  anconat  of  value  of  the  nibject- 
matter  of  the  suit  for  purposes  of  jurisdiction. 
KHirSHALCHikin)    MUXOHAKD   r.    Na^indas    Motx- 

OHABD  •        .      I.  Ii.  B.9 12  Bom.,  675 


Partnership  suit— C»>f7  Fro- 
cedure  Code,  1877,  tch.  IV,  form  iiS.— The  plaint 
in  a  partnership  suit  ought  to  be  framed  on  the  lines 
of  form  113  in  sch.  lY  of  the  Code,  and  the" 
accounts  should  be  taken  as  prayed  in  that  form. 
Bah  Chuitdbs  Shah  a  v.  Hanick  Chundbb  Ma- 
KiKYA    .  I.  L.  B.,  7  Calc.,  438 :  0  C.  I«.  R,  157 

Suit  hy  sole 


nurviving  partner  to  recover  partnership  debt. — In 
a  suit  brought  by  a  sole  surviviog  partner  to  recover  a 
partnership  debt,  the  plaint,  it'  properly  framed, 
ought  to  allrgo  that  the  debt  of  which  recovery  is 
prayed  was  a  partnership  debt,  that  the  deceased 
partner  had  died  before  the  suit,  and  that  the 
suit  was  brought  by  the  plaintiff  as  surviving 
partner  for  his  o^*n  benefit  and  that  of  the  estate, 
but  the  suit  should  not  be  dismissed  merely  be- 
cause the  plaint  did  not  contain  these  averments. 
Jell  V.  Douglas, 4B.^  Aid,,  874.  GOBIHD  PsAflAD 
V.  Chahdab  Seshab  L  Ij.  B^  8  AIL,  486 


24. 


Suit  to  remove  bxinds  on 


river — Interruption  to  Jtow  of  tcater.— Mow  a 
plaint  should  be  framed  in  a  suit  for  removal  of  cer- 
tain bunds  which  interrupted  the  plaintiff's  right  to 
a  flow  of  water  from  a  river,  considered.  Coubt  ov 
Wabdb  v.  Lilanuxtd  Sihoh 

[4  B.  If.  B.,  Ap.,  80 :  18  W.  B.,  48 


25. 


Suit  for  fishing  in  tank 


-v^thout  permission— ^lY  for  damages  and 
trespass, —  Where  the  owner  of  a  tank  wishes  to 
bring  a  suit  against  a  person  for  fishing  in  the  tank 
without  his  pcrmismon,  the  plaint  should  be  framed 
for  the  recovery  of  damages  for  trespass,  and  should 
not  be  based  on  an  alleged  dispossession  by  reason  of 
the  defendants  fishing  in  the  tank.  Lv^smom. 
DASI  «.  EOBITNA  Eaht  Moitbo    .  8  C.  Ij.  B.,  508 


8. 


Suit  to  set  aside  deed  of  sale 


— Cti»7  Procedure  Code,  s,  60 —  Iiiconsistent  causes 
of  action — Inconsistency  in  pleading  the  suit.— lTy% 
suit  for  cancellation  of  a  sale-deed  by  the  person 
whose  name  appeared  on  it  as  executant,  it  was  ^leged 
in  the  plaint  that  it  was  a  forgery,  and  that/  if  it 
was  not  a  forgery,  its  execution  had  been  obtained 
by  fraud,  and  that  it  was,  moreover,  void  for  want 
of  consideration.  Reld  that  the  gist  of  the  plain- 
tiiPs  charge  against  the  defendant  being  that  she 
had  never  executed  a  sale-deed  in  his  favour,  and 
that  the  document  set  up  by  him  was  a  forgery. 
It  was  not  competent  to  "the  plaintiff  to  combine 
with  this  charge  as  an  alternative  the  wholly  in- 
consistent charge  that,  if  she  did  execute  the  docu- 
ment, no  consideration  was  received  by  her  or  that 
fraud  had  been  practised  upon  her.  Mahomed 
Buksh  Khnn  v.  Sosseini  Bihi,  I.  X.  B.,  16  Calc, 
684:  L.  B.,  16  I.  A.,  81,  followed.  Iytafpa  c. 
Hakaxatohmaioca  I.  Ii.  B.,  18  Mad.,  548 


Tl^ATNT-^ontinued. 

3.  FORM  AND  CONTENTS  OF  PLAINT 
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27. 


Suit  for  reliefs  inconsistent 


with  each  other — Ground  for  dismissing  suit. — 
Held  that  the  fact  that  a  plaintiff  claims  in  his 
plaint  two  alternative  reliefs  which  are  inconsistent 
with  each  other  is  no  ground  in  itself  for  the  dismis- 
sal  of  the  suit.  lyappa  v.  Bamalakhshmamma,  I.  X. 
J2.,  13  Mad.,  649,  dissented  from.  Mahomed  Buksh 
Khan  v.  Russeini  Bihi,  L  L.  B.,  16  Calc,  684  ••  L. 
B„  15  L  A.,  81,  referred  to.    JiKO  v.  Makov 

[I.  Ii.  B.,  18  All.,  125 


28. 


(c)  Plaintitfs. 

Suit  by  a  firm.— P^r  Pbaoock, 


C.J. — A  suit  by  a  firm  should  not  be  brought  in  the 
name  of  the  firm,  but  in  the  names  of  the  members 
who  constitute  the  firm.  Pui^iK  Bbhabi  Sbk  v.. 
Watsoit  .        .        .    B.  Ii.  B.,  Sup.  Vol.,  804 

S.  C.  Poouv  Bbhabbb  Sbk  r.  Watson 

[9  W.  B.,  180 

GossAiK    GuiTGA  Dltt    Bhabutbe   v.    Dabbb 
Dass  Baboo      •        .        .        .     25  W.  B.,  118 

28. Suit  by  Qlah— Goods  supplied 

to  a  member — Parties. — An  action  to  recover  the  price 
of  gcods  supplied  to  a  member  of  a  non-proprietary 
dub  or  on  his  responsibility  cannot  be  brought  in  the 
name  of  the  secretary  of  the  club.  Miohabl  r< 
B^GGB     •  .        I.  Ifc  B.,  14  Mad.,  882 


80. 


Suit  by  company— Corpora" 


Hon,  Suit  by — Plaintiff',  Misdescription  of—  Civil 
Procedure  Code  (Act  XIV  of  1882 J,  s.  436—  Com- 
panics  Act  (VI  of  1882),  s.  41.'-A  plaint  was  filed 
in  which  the  plaintiff  was  described  as  J,  manager  of 
the  X  Company,  Limited,  and  in  the  body  of  the 
plunt  seveial  allusions  were  made  to  the  "  plaintiff* 
company,"  and  the  claim  made  in  the  plaint  was  a 
daim  made  on  behalf  of  the  company.  It  was  not 
suggested  that  the  X  Company  was  a  company 
authorized  to  sue  or  be  sued  in  the  name  of  an  officer 
or  trustee,  nor  was  it  shown  that  it  was,  registered  as 
a  corporation  under  s.  41  of  the  Indian  Compames 
Act.  Held  that  the  suit  was  badly  framed,  and  that 
it  should  be  disnussed.    Cakpsbui  v.  JAOKBGir 

[I.  Ii.  B.,  12  Calo..  41 


81. 


Form  of  plaint  in 


suit  hy  company  in  liquidation^  Companies  Act 
(VI  ofl882J,  s.  144.— Held  that  a  plaint  in  a  suit 
by  a  bank  in  liquidation  in  which  the  plaintiff  was 
described  as  '*  The  Official  Liquidator,  Himalaya 
Bank,  Limited,  in  liquidation,"  and  which  was  also 
subscribed  and  verified  in  the  same  terms,  was  not  a 
valid  plaint,  having  regard  to  the  terms  of  s.  144  of 
the  Indian  Companies  Act,  1882,  and  that  the  defect 
could  not  be  cured  by  amenteent.  In  re  Winter- 
bottom,  L.  B.,  18  q.  B.  D„  446,  referred  to.  Ohttlak 
MiTHAincAn  V.  Himalaya  Baks: 

[I.  Ii.  B.,  17  AIL,  282 

Suit  by  Official 


Liquidator — Description  of  plaintiff— Companies 
Act(VIofl882J,s.  144— Civil  Procedure   Code* 
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9,  53 — Amendment  of  plaint — lAmiiation  Act 
(XV  oflS77Jt  3,  22.^1n  a  suit  to  recover  a  debt  to, 
a  company  which  had  gone  into  liquidation,  the 
plaintiff  was  described  in  the  plaint  as  "The  Official 
Liquidator,  Himalaya  Bank,  Limited,  in  liquidation," 
and  the  plaint  was  signed  and  verified  in  the  same 
terms.  On  objection  token  by  the  defendant^  the 
plaint  was  allowed  to  be  amended,  but  after  the  period 
of  limitation  prescribed  for  the  suit  had  expired,  so  as 
to  read  "  The  Himalaya  Bank,  Limited,  in  liquidation, 
plaintiff. "  Held  by  the  Full  Bench  that  the  plaint 
as  originally  filed  was  in  substantial  compliance  with 
the  provisions  of  Act  VI  of  1882;  and  that,  even  if  it 
might.be  considered  that  the  amendment  made  was 
necessary,  such  amendment  did  not  introduce  a  new 
pUuntiff  into  the  suit  so  as  to  let  in  the  operation  of 
s.  22  of  Act  XV  of  1877.  Ghulam  Muhammad  v. 
Himalaya  Banh,L  L,  JS.,  17  AlL,  292,  overruled. 
In  re  Winterhottom,  Z.  jB.,  18  Q.  JB.  D.,  446, 
distinguished.  TAjjvluoikd  YrsxTP  «.  HiMMtkXk 
Bahk     ....    L  Ii.  B..  18  All.,  198 


8a 


Civil  Troee' 


84. 


Salt  on  behalf  of  minor — 


Suit  hy  mother  ae  guardian— Description  ofplain- 
tiff, — It  is  cot  absolutely  necessary  for  the  mother  to 
describe  herself  as  guardian  in  the  plaint,  when  the 
suit  is  evidently  brought  by  her  as  mother  of  her 
minor  son.  Gooiro  Monbb  Dbbia  o.  Bam  Eumol 
Sanssb ITW.R.IM 


86. 


—  Deecription   of 


Plaintiff'— Objection  to^rame  of  suit, — In  a  suit 
brought  on  behalf  of  a  minor  by  his  next  friend  it  is 
not  necessary  for  the  next  friend  to  have  a  certificate 
under  Act  XL  of  1858,  provided  he  have,  in  fact,  per- 
mission of  the  Court  to  sue.  Where  a  suit  .was 
brought  in  the  name  of  A  for  self  and  as  guardian 
of  her  daughter  B,  a  minor,  and  it  was  objected  that  it 
should  have  been  bnmght  in  the  names  of  A  and 
of  ^,  a  minor,  by  her  next  friend  and  guardian, — Seld 
that,  as  no  one  was  misled  or  injured  by  the  improper 
form  of  the  plunt,  th«  objection  ought  not  to  be  held 


dure  Code,  1882,  «.  435 — Company — Corporation — 
Unincorporated  eociety, — The  corporation  contem- 
plated by  the  Code  of  Civil  Procedure  is  a  corpora- 
tion as  Imown  in  English  law,  that  is,  a  corporation 
created  with  the  express  consent  of  the  sovereign,  or 
of  such  antiquity  that  the  consent  of  the  Sovereign 
may  be  presumed.  In  a  suit  by  an  unregistered  and 
unincorporated  society '.the  names  of  the  members  of 
the  company  must  be  disclosed.  If  this  is  not  done 
and  if  the  society  is  neither  a  corporation  nor  a 
company  authorized  to  sue  or  be  sued  in  the  name  of 
an  officer  or  of  a  trustee,  so  as  to  make  the  provisions 
of  the  Code  of  Civil  Procedure,  s.435,  applicable,  the 
plaint  is  a  bad  plaint.  Kylaeh  Chandra  Boy  v. 
Bllis,  8  W,  R„  45  ;  Muhammadan  Association  of 
Meerut  v.  Bukhshi  Bam^  L  L.  B.»  6  AIL, 284,-  and 
Tusuf  Beg  v.  The  Board  of  Foreign  Missions  of 
the  Presbyterian  Church  of  New  York,  I.  L,  H.,  16 
AIL,  420,  referred  to.  Pakohatci  Akhaba  Kalan 
XlDAfli  V.  Qaubi  KuAB      .    I.  Ij.  B.«  20  AH.,  107 


TJjAIJSlT^continued, 
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fatal,  but  the  decree  must  be  taken  to  be  in  favour 
of  A  and  of  B  suing  by  A  at  if  tiie  suit  had  been 
properly  framed.  Aum  BmcSH  Faxis  v.  Jhaix> 
BiBi    .  .    I.Ii.B.,  iacalo.,48 


86. 


Suit  by  manager 


of  minors^  property — Beng,  Act  JV  of  1870,^A 
suit  brought  by  minors  through  the  manager  of  their 
4)roperty  as  next  friend  umst  follow  the  form  pre- 
scribed by  BeugpBj  Act  IV  of  1870.  Joybam  Lasl 
Mahtoon  V,  Stbwabt  .    90  W.  B.*  468 

87.  — Snit  against  administrator 

of  minor  fpr  an  aocount— Iftnor^  Aet  (Bom' 
bayj,  XX  of  1864 — Misconduct, — A  phdnt  under 
Act  XX  of  1864  bj  a  relative  of  a  minor  against  his 
adinmistrator  mast  specify  one  or  more  facts  of  mis- 
conduct, or  assign  some  satisfactory  reason  for 
apprehending  an  injury  to  the  estate  of  the  minor 
by  the  administrator ;  otherwise  it  will  be  held  to 
contain  no  cause  of  action.  DAiiODABDAS  MAinaELAX 
V,  Utamabam  Maniklal     .        .    10  Bom.,  414 

88. Suit  brought  in 

name  of  idol  of  temple, — A  suit  relating  to 
property  alleged  to  belong  to  a  temple  cannot  be 
in  &e  name  of  the  idol  of  the  temple  ;  the  manager 
is  the  proper  person  to  be  pUiutifE  in  the  suit. 
Thaxub  BAaBUKATHji  Mahabaj  V,  Shah  Lax 
Chand  .  I.  Ij.  R,  18  ail,  880 

^89. Misdescription  of  plaintiff 

—Suit  for  re»^— Plaintiff  sued  for  rent,  describing 
herself  as  holding  a  dar»mirasi  jote,  and  the  lower 
Appellato  Cburt^reated  that  description  of  her  jote 
as  misdescriptive,  because  the  jumma-wasil-baki 
papers  called  her  a  mirasi  i jaradar,  and  other  papers 
showed  her  to  be  a  dar-mirasi  talukhdar.  Seld  on 
special  appeal  that  the  misdescription,  if  there  were 
any,  was  an  utterly  insufficient  ground  for  throwing 
out  plaintifPs  claim.  Bhoobitk  Hoybb  Dassbb  c. 
EUBWOK  MUNDLB  .  .      17  W.  B.,  17 

40.  — •> >  Besidenee — Civil 

Procedure  Code,  1877,  ss,  50-52— Descrijftion  of 
defendant, — To  describe  the  plaintiff  as  residing  in 
Chitpore  Boad  in  the  town  of  Calcutta  is  not  a  suffi- 
cient description,  under  s.  50  of  the  Civil  Proeedure 
Code,  of  his  place  of  abode ;  nor  is  it  sufficient  under 
that  section  to  describe  the  defendant  as  formerly  of 
Calc^tto  without  alleging  that  the  plaintiff  has  been 
unable  to  sscertain  his  place  of  residence  more 
definitely.    SoLOMOzr  v,  Abi>ool  Asis 

[4  O.  If.  B.»  866 


41. 


(d)  Dbbbztdazits. 
Description  of  defendant— 


Act  Fill  of  1859,  s.  26-'Titles  of  honour.— 
Where  the  Qovemment  has  recognized  aperscn  as 
having  a  right  to  bear  particular  titles*  a  j^aint  in  a 
suit  against  such  person  does  not  contain  "the  de» 
scription  of  the  defendant "  in  accordance  with 
s.  26  of  Act  VIII  of  1869  if  such  titles  are  omitted. 
In  such  a  case  the  plaintiff  should*  on  the  objection 
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being  taken  by  the  def  endant,  be  ordered  to  amend 
the  plaint ;  and  if  such  order  is  not  complied  with, 
the  plaint  shoald  be  rejected.    Mahabaja  ov  Vizi- 

AVAOBAH  V.  LaKSHHI  ChALLATA 

[12  B.  Ii.  B.,  P.  C,  448 :  18  W.  R.,  801 

Bercrnng  decisiod  of  High  Court  in  Sbta  Bama 
Kbishka  Bayusappa  Banga  Bao  v.  Vuaya  Bama 
Gajapaty 8Mad.»81 


42. 


Act    nil  of 


1859,  9,  26— Title  o/ Ao»o«r.— The  object  of  s.  26, 
Act  VIII  of  1859,  is  to  identify  the  parties  to  the 
salt ;  and  where  it  was  clear  on  the  defendant's  own 
admission  that  the  right  party  was  saed,  an  objection 
by  the  defendant  that  the  plaint  was  bad,  as  it 
omitted  to  style  him  "Boy  Bahadoor,"  was  overruled. 
EiBSBN  Chaitd  Qoulcha  «.  Megbaj  Eutubia  Boy 
[12  B.  Ii.  B.,  445  note :  12  W.  B.,  450 


4a 


Suit  against  Hjem— Partners. 


— In  an  action  against  a  firm  the  names  of  the 
partners  should  be  specified  in  theplaint,  and  a  sum- 
mons serred  on  one  or  more  of  its  members  if  resi- 
dent within  the  jurisdiction.  Ybevath  Babaji  v. 
Chaitd  Eahaitji  ...    1  Bom.«  85 


44. 


Suit  against  a  corx>oratioa 


or  company— ^cf  VIII  of  1859,  *.  j36.— A  plaint 
described  the  defendants  9S  C  8,  Deputy  Agent  of 
the  East  Indian  Bailway  Company^  and  W  B  L, 
District  Engineer  of  Bajmehal  and  Beerbhoom,  who 
were  made  joint  defendants.  The  real  defendants 
were  the  East  Indian  Bailway  Company.  Held  the 
plaint  did  not  contain  the  description  of  the  defen- 
dants under  s.  26,  Act  YIIl  of  1859.  The  com- 
pany should  be  sued  in  its  corporate  name.    Bak- 

PAB   SbN  v.  CoUjEOTOB   OP  IfoOBSHBDABAD 

[2  B.  Ij.  B.,  a  N.,  6 

S.  C.  Bah  Dobs  Sbk  v,  Stbphbnbon 

[10  W.  B„  866 

Nubbbk  Chuvdbb  Fatjii  0.  Stephbvsoit 

[15  W.  B.,  684 


45. 


-     Bom,    Act   III 


of  1867,  «.  II — CautonmeiU  eommitiee-  Contracts 
entered  into  a  corporate  character — Liability  to 
he  ened  on  swoh  contracts  as  a  corporation* — The 
pluntiiEs  sued  the  Poena  Cantonment  Ccmimitteeto 
recover  damages  for  breach  of  a  conservancy  contract. 
The  committee  was  created  by  rules  made  by  the 
Loeal  Government  under  s.  11  of  Bombay  Act  III 
of  1867.  The  committee  ordinarily  consisted  of 
certun  officials  acting  ex»officio.  It  was  part  of 
their  duty  to  provide  for  the  management  and 
regulation  of  public  roadv,  of  conservancy,  and 
drainage  within  the  cantonment.  They  defrayed 
the  expenses  of  such  management  out  of  the  canton- 
ment fund  placed  at  their  disposal.  The  defen- 
dants contended  that  the  suit  was  not  properly 
framed,  and  that  all  the  members  of  the  committee 
should  be  made  parties.  Held  that  the  suit  was 
properly  constituted.  The  rules  by  which  the  com* 
mitiee  was  created  did,  by  implication,  though  not 
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by  express  words,  create  the  committee  a  corporation 
for  the  purposes  of  the  conservancy  of  the  canton- 
ment. It  could  therefore  sue  and  be  sued  in  its  own 
name  on  contracts  entered  into  in  its  corporate  cha* 
racter.  CABTomcBBT  Comhittbb,  Pooka  v.  Bab- 
JOBji  Baicavji  .    I.  Ii.  B.»  14  Bom.,  286 

46.  Suit   against  company— 

Ignorance  of  names  of  persons  forming  company. — 
In  the  case  of  an  unincorporated  or  unregistered 
company,  the  plaintiff,  if  he  does  not  know  of  what 
persons  the  company  is  composed,  may  sue  the  com- 
pany by  the  name  under  which  they  are  carrying  on 
business,  stating  in  his  plaint  his  inability  to  describe 
them  better.    KoxikABH  Chvkdbb  Bot  v.  Ellis 

[8  y.  B.,  46 

47.  Suit  by  Bank  for  money 

against  exBOXittix.— Description  of  parties- 
Order  returning  plaint  for  amendment, — A  suit  was 
brought  by  the  manager  of  M  Bank  against  the 
executrix  of  27  to  recover  a  sum  of  money  as  due 
upon  a  bond  executed  by  ^  in  favour  of  the  Bank. 
The  plaint  described  the  defendant  as  "  Mrs.  Sarah 
Q.  Barlow,  of  Mussoarie,''  and  stated  that  she  was  exe- 
cutrix of  the  deceased  B,  The  Court  of  first  in- 
stance returned  the  plaint  for  amendment  under  s.  68 
of  the  Civil  Procedure  Code,  because  the  defendant 
was  not  properly  described.  Held  that  this  ground 
failed,  because  it  was  clear  that  the  defendant  was 
stated  to  be  the  executrix  of  the  deceased,  and  the 
suit  was  brought  against  her  in  that  capacity.  Mrs- 
800BIB  Bank  v.  Bablow    .    L  Ij.  B.,  8  AIL,  188 

48. Liability  of  the  Secretary 

of  a  Club  in  respect  of  a  contract  entered 
into  for  the  benefit  of  the  membere  of  the 
C\Qi}o.^Held  that  the  secretary  of  a  club  could 
not,  unless  he  specially  accepted  a  personal  liability, 
be  sued  personally,  on  a  contract  entered  into  on  be- 
half of  the  members  of  the  dub  by  his  predecessor 
in  office  ;  nor  could  the  members  of  a  club  collec- 
tively be  sued  through  their  secretary  as  thdr  repre- 
sentative. Nobth-Webtbbn  Pbctivobb  Club  o. 
Saduxlah  .    I.  Ij.  Ry  ao  All.,  497 


49. 


Suit  against  unregistered 


company— jFV)r»  of  suit— Parties,— yUatn.  a  com- 
pany is  not  registered  under  Act  VI  of  1882,  a  plain- 
tiff bringing  a  suit  against  such  company  must  make 
each  individual  member  of  the  company  a  defendant 
to  the  suit,  and  he  cannot  escape  from  this  obligation  by 
stating  in  his  plaint  that  he  has  been  unable  to 
discover  who  the  individual  members  of  the  company 
are.  Koglash  Ckunder  Boy  v.  Sllis,  8  W,  B„  45, 
considered.  North' Western  Provinces  Club  v. 
Sadullah,I,  X.  B.,  20  All„497,  followed.  Gabbbha 
SlKGH  V.  MlTBDI  FoBBST  Co.  L  Ii.  B.,  21  A1L»  846 


50. 


(0)  BOinfDABIBS. 

Omission  to  specify  boon- 

daries — Suit  for  land, — A  suit  to  recover  land  with- 
out defining  boundaries  cannot  be  maintained,  be- 
cause, if  decreed,  the  decree  could  not  be  executed. 
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MAHOlflED    ISll&IL  V. 

Nasaik 
5L  


LALLA    DHimrDTTB    ElSHOBB 


Sff'eet  of  omtf- 

tion  on  execution  of  decree, — The  mere  onuMioD 
from  the  schedule  annexed  to  a  plaint  of  the  bonn- 
duries  of  other  specifications  of  land  will  not  exclude 
from  the  operation  of  the  decree  matters  which  are 
by  name  strictly  claimed  in  the  plaint  and  referred 
to  as  such  in  the  decree,  and  which  do  not  need  any 
further  specification.  Shib  Nasaiv  Bahxbjxb  v, 
Rak  Nabaiv  LvBHEUB  .    20'W.  B.,  142 


52. 


-   Want  of  identi' 


fieation  of  the  land  tn  ui«^«<0 — Civil  Procedure 
Code  fAc{  XIV  of  1882J,  w.  6S,  64,  and  566.— 
There  is  no  provision  in  the  Civil  Procedure  Code 
authoriiing  the  dismissal  of  a  suit  on  the  ground  that 
the  land  in  dispute,  as  described  in  the  plaint, 
cannot  be  identified,  and  that  therefore  the  decree 
will  be  incapable  of  execution.  Kazbic  Shbik  v. 
DabbshShbik     .  lO.  W.  K.,  674 

See   Rajvabaiv   Das    r.    Shaua   Naihh)  Das 
Chowdhby  I.  Ifc  R,  20  Cala,  846 

68.  Specification  of  botindarleB 

— Suit  to  prevent  infringement  of  rights  over  land. 
— ^Where  the  object  of  a  suit  is  to  prevent  the  plain. 
.tiiPs  rights  over  certain  lands  from  being  infnnged 
upon,  the  boundaries  of  the  lands  should  be  given  in 
the  pliunt.    Ajoodhia  Lall  v.  GtriCAKi  Lall 

[2  C.  Ii.  IM84 

64. Description  of  immoveable 

property— Ctrt7  Procedure  Code,  lfi69,  e.  96, 
oU  5— Suit  for  land,—XJndet  Act  VIII  of  1859, 
s.  26,  d.  5,  all  that  it  is  necessary  for  plaintiff 
to  do  is  to  describe  the  property  in  such  a  manner  as 
may  suffice  for  identification  $  it  is  not  absolutely 
necessary  to  set  forth  the  boundaries.    Aftabood- 

DBBH  V.  SHTTHSOOPDBBir  MULLIOE     18  W.  B.,  461 


66. 


Description  of  estate— Ctet7 


Procedure  Code,  1859,  e,  26,  ch,  (4)  and  f5J—Boun' 
daries.  Specification  o/.— From  els.  (4)  and  (6)  of 
1. 26  of  Act  VIII  of  1859,  it  would  appear  that,  where 
a  whole  estate  bearing  a  name  is  sued  for,  the  boun- 
daries need  not  be  given.  RampotaxKhak  V.  Ajoo- 
SHU  Bax  Khak 

[I.  li.  B.,  2  Calc,  1:  26  W.  B.»  426 


66. 


Description  of   property— 


Indietinetnete  of  boundaries — Civil  Procedure 
Code,  1859,  e,  36, — The  indistinctness  of  boundaries 
is,  under  Act  VIII  of  1869,  not  a  cause  of  non-suit. 

JAKOKSB  ChOWDHBAKBB  V,  DWABEAVAXTTH    ChOW« 

DHBT IHay,  666 


67. 


Effect  of  misdescription— 


Misdescription  of  area  and  boundaries — Suit  for 
enhancement — As  to  the  effect  of  misdescription  of 
area  and  boundaries  in  a  suit  for  enhancement  of  rent. 
Tabikbb  Chxtbh  Sakbtal  v.  Mobiua  Chitbdbb 
Shaha  22  W.  B.,  426 


68. 


Pr:cedure  on  omission  to 


TJjAINT-continued. 

3.  FOEM  AND  CONTENTS  OF  PLAINT 

•—continued, 

suit  in  which  the  plaintiff  claimed  several  plots 
of  land,  but  did  not  specify  the  boundaries  in  resi>ect 
of  one  of  them,  it  was  held  that  the  proper  course  was 
for  the  Court  to  call  upon  the  plaintiff  to  amend 
hia  plaint.  JoKAB  Ali  Mollah  r.  GoLAic  Aibad 
Chowbhby       ....    21W.  B^187 


69. 


Procedure  in  case  of  irresa* 


larity  in  form  of  plaint— Cm/  Procedure  Cod^ 
1859,  s.  26,  cL  6-^  Amendment  of  plaint,— Itn  plaint 
be  drawn  not  in  accordance  with  the  provisions  of 
cl.  5,  8.  26,  Act  VIII  of  1859,  the  phuntiff  ought  to 
be  allowed  to  amend  the  plaint  without  the  suit  being 
at  once  dismissed.  Bissuitdbh  Naiulik  Shahbb  v. 
GuKaBBEissBir  Shahbb      .        •         2Ha79  861 


60. 


Contents   of  plaint— CtvtZ 


Procedure  Code,  1S59,  ss.  26,  57.— Under  s.  26, 
Act  VIII  of  1859,  the  plaint  is  intended  to  be  a  state- 
ment of  facts,  and  not  merely  a  prayer  for  relief* 
The  words  "  cause  of  action  "  in  that  section,  as  dis-^ 
tinguished  from  the  "relief  sought  for''  and  the 
"  subject  of  the  claim,"  mean  the  grounda  entitling 
the  plaintiff  to  the  remedy  he  seeks.  Hubohubn 
Doss  V.  HAZABEBinjLL    .    1  Ind.  Jar.,  O.  8.»  12 


6L 


Suit  for  breach  of  contract — 


specify   boundaries — Amending  plaint.^ln   a 


Sale  aHU  deliver jf  of  goods — Omission  to  allege 
readiness  and  willingness  to  pay  on  delivery. — 
In  a  suit  by  the  plaintiffs  to  recover  damages  f nnn 
the  defendant,  a  surety  upon  a  contract  to  deliTcr 
coffee  to  the  plaintiffs,  the  plaint  did  not  allege  the 
willingness  of  the  plaintiff  to  .pay  on  deHvery 
Held  on  special  appeal  that  such  allegntion  was  no 
necessary,  its  absence  not  having  prejudiced  the  de* 
fendant.    Piebob  r.  Opbndba  Shbtti  Oabapatht 

[7  Mad,  864 

62. 


; —  Suit  for  contribution— £«• 

quisites  of  claim.— A  claim  for  contribution  should 
distinctly  set  forth  the  amounts  due  by  each  party 
sued,  failing  wh\ch  the  plaint  should  be  rejected. 
Bholakath  Chattebjbb  r.  Ihdbb  Chabd  Doogub 

[14  W.  B.,  878 


68. 


(f)  Sfbczal  Cases. 

Suit  for  damages  for  tort— 


Mules  of  English  law. — ^Plaints  must  state  the  relief 
sought  for,  the  subject  of  the  daim,  the  cause  of  ac- 
tion, and  when  it  accrued ;  and  in  suits  for  damagea 
for  injury  done^  the  nature  of  the  injury  ought  to  be 
set  out.  The  strict  rules  of  English  law  do  not 
necessarily  apply  to  plaints  in  this  country.  Mohbsh 
Chthdbb  Mookbbjbb  v.  Bavdhuit  PaIi 

[18W.B.,24S 

In  every  such  plaint,  plaintiff  should  name  the 
amount  of  damages  which  he  seeks  to  recover  as  com- 
pensation for  the  injury  of  which  he  complaina. 

GlBDHABLAL  DATALDAS   V.   JAOAinrATH  GlBDaiB- 

BHAi 10  Bom.,  182 

64. Suit  for  declaration  of  title 

and  to  have  sale  set  aside — Amendment  of 
plaint.— VThere  a  person,  by  right  of  inheritance. 
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VIjAINT— continued, 

3.  FOBM  AND  CONTENTS  OF  PLAINT 

— concluded, 

sued  for  a  declaration  of  his  title  to  a  share  in  a 
certain  sum  of  money  to  whicb  the  defendants  lud 
claim^  and  the  defendants  met  that  allegation  by  set- 
ting up  a  sale  which  the  plaintiff  admitted,— -5tfW 
that  the  plaintiff  was  bound  to  mention  in  his  plaint 
the  fact  that  he  had  parted  with  his  title,  and  to 
allege  the  particular  circumstances— misrepresenta- 
tion, undervalue,  or  fraud— on  which  he  relies  to  have 
the  sale  set  aside ;  also  that  the  cause  of  action  arose 
at  some  time  within  the  period  of  limitation  appli- 
cable to  the  case.  If  sufficient  cause  exists,  the  Court 
may  require  the  plaintiff  to  amend  the  plaint. 
AzDnTDiN  Ehak  v.  Zia-ul-Nibsa 

[I.  Ij.  B.,  6  Bom.,  d08 


65 


Suit  for   possesBlon   and 


meBne  proHtB— Question  raised  in  plaint, -^In  a 
suit  to  recover,  with  mesne  profits  and  other  incidents, 
a  jirayati  village  alleged  by  the  plaintiff  to  form 
part  of  his  samindari  and  to  be  wrongfully  held  by 
defendant  by  virtue  of  the  execution  of  a  decree  of 
the  late  Commissioner  of  the  Northern  Circars  passed 
in  1854,  the  defendant  pleaded  that  he  held  on  a 
permanent  lease,  subject  to  a  fixed  quit  rent ;  that  he 
and  his  ancestors  had  held  on  that  tenure  since  and 
previously  to  the  permanent  settlement.  Seld  that, 
as  the  plaint  praying  for  the  recovery  of  possession 
proceeded  en  the  gi'ound,%mong8t  others,  of  the  va- 
lidity of  the  grant  relied  on  by  the  defendant,  the 
question  as  to  the  validity  of  the  permanent  kuttu- 
bandi  ten  are  claimed  by  the  defendant  was  properly 
open  for  determination  in  the  present  suit.    Vaibi- 

OHABLA  SVBYA  XaBAYANA  f.  NaSIHIHTI  BhAGAYAT 

Pataitjali  S^hastri  •        .8  MacL,  120 


66. 


Suit   for   redemption   of 


mortgage — Tiile,  Existence  and  proof  of—Limi* 
tation. — In  a  suit  for  possession  of  land  by  redemption 
of  a  mortgage,  the  very  nature  of  which  presupposes 
that  the  possession  of  the  defendant  or  his  predecessor 
was  lawful^  the  plaintiff  mnst  in  his  plaint  show  the 
title  upon  which  he  relies,  and  therefore  a  title 
subsisting  at  the  date  of  suit.  Unless  he  gives  primd 
facte  evidence  to  show  that  his  suit  is  within  time, 
he  fails  to  prove  his  title  or  subsisting  right  to  the 
property.  Philippt  v.  Philippe,  L,  B,,  4  Q,  B,  2)., 
Jj97;  Dawkins  v.  Lord  JPenrkyn,  L.  B„  4  Ap,  Cos,, 
51 ;  Badha  Qohind  Boy  Sahah  \\  Inglis,  7  C,  i. 
B,,864;  Bao  Kamn  Singh  V,  Bakar  Alt  Khan,  Z. 
5.,  9  I.  A.,99f  BajahTKishen  Butt  Panday  v. 
Narendar  Bahadur  Singh,  i.  jB.,  3  L  A„8o  ;  Bam 
Chandra  Apaj'i  v.  Baldji  Bhourav,  J.  L.  B.,  9 
Horn,,  137,  and  other  cases  referred  to.  Pabka- 
KVSP  MrsB  V.  Sahib  Ali    I.  Ij.  B.»  11  AH.,  488 


4.  VERIFICATION  AND  SIGNATURE. 


67. 


Inability  to    verify- C«trt7 


Procedure  Code,  1S59,  s,  J88.— Generally  plaints 
should  be  verified  by  the  plaintiff.  The  exception 
under  s.  28,  Act  VIII  of  1859,  in  favour  of  persons 
unable  to  verify  should  be  separately  pleaded  and 


PLAEOT?—  continued. 

4.  VERIFICATION  AND  SIGNATURE 
— continued, 

considered  in  each  case.     In  the  uattbb  op  thk 

PETinOK  OP  MOHE8817B  BlTKHSH  SiNQH 

[5  W.  B.,  Mis.,  83 

68.  Ground  for  not  verifying 

personally — JDutg  of  Court  on  presentation  of 
plaint, — It  is  incumbent  on  all  Courts,  without  regard 
to  rank  or  station,  to  see  that  plaints  and  written 
statements  are  subscribed  and  verified  by  the  parties- 
in  person,  except  when  unable  to  do  so  by  reason  of 
absence  or  other  good  cause,  when  they  may  be  allowed 
to  bo  subscribed  and  verified  by  competent  persons 
only.    Ebbnoo  Sikgh  Roy  v,  Eshan  Chttndbb  Rot 

[6W.B.,21& 

69.   Butg  of  Court 

on  presentation  of  plaint, — A  Court  ought  never  to 
allow  a  person  other  than  the  plaintiff  to  verify  the 
plunt,  save  strictly  under  the  exception  which  the 
law  permits,— namely,  where  the  plaintiff,  by  reason^ 
of  absence  or  other  good  cause,  is  unable  to  subscribe 
it  (see  Act  VIII  of  1859,  s.  28).  Whenever  the 
plaint  is  not  presented  by  the  plaintiff  in  person,  the 
Coui't  should  satisfy  itself  that  the  verification  ia 
actually  signed  by  the  plaintiff.  NUBSiKa  Deb  v. 
Rah  Mohitn  Mooebbjeb  .  Marsh.,  176 

Ram  Mohub  Mookebjeb  v,  Nxmsiira  Dbb 

[W.  B.»  F.  B.,  54 : 1  IncL  Jiir.,  O.  8.,  68^ 

1  Hay,  87» 


70. 


Discretion      of 


Court— Civil  Procedure  Code,  1859,  s,  58.— When 
an  application  is  made  to  a  Court  to  permit  a  plaint 
to  be  subscribed  and  verified  on  behalf  of  the  plaintiff, 
by  a  person  other  than  the  plaintiff,  the  Court  must 
exercise  the  power  vested  in  it  by  s.  28,  Act  VIII  of 
1859,  and  must  decide  whether  or  not  the  plaintiff,  by 
reason  of  absence  or  other  good  cause,  is  unable  to- 
subscribe  and  verify  the  plaint  himself.  MoHBBSUB 
BuESH  SiKGhH  «.  Shed  Nabain  Sinob 

[6  W.  B.,  Mis.,  66 


71. 


Absence  on  other 


good  ground,—  A  plaintiff  mav  be  execused  from  veri- 
fying his  plaint,  not  only  by  reason  of  his  absence,  but 
also  for  any  other  good  cause  to  the  satisfaction  of  the 
Court.  Ib  thb  mattbb  op  thb  pbtitioh  op  Lbbla 
NuBDSiKaH    ....       7'W.B.,  166 


72. 


Verlfloation     by    person 


other  .than  plaintiff-  iVo^tcff.— When  a  plaint  ia 
subscribed  and  verified  by  a  person  other  than  the 
plaintiff,  notice  should  be  given  to  the  defendant ; 
nothing  more  formal  need  be  done  by  way  of  notice  to- 
Bupport  an  application  for  the  admission  of  the  plaint, 
if  the  person  verifying  is  qualified  in  other  respects 
according  to  the  provisions  of  the  Cede  of  CivU  Pro- 
cedure.    PUDDOMOEBY   DOSBBB    v.    ShAVA    ChfBK 

Chttokebbutty  1  Ind.  Jur.,  N.  8.,  226 


78. 


Improper     verification— 


Plaint  alleging  matter  not  personallif  known. — 
Where  the  plaint  alleges  matter  which  cannot  be 
personally  known  to  the  person  making  the  verifica- 
tion, and  which  is  not  stated  to  be  on  information  and 
belief,  a  verification  which  does  not  distinguish  how 
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TLAINT— continued. 

4.  VERIFICATION  AND  SIGNATUEE 

— continued, 

mnch  is  true  to  the  knowledge  of  the  person  making 
it,  and  what  is  alleged  to  be  tme  on  information  and 
bdief>  does  not  fulfil  the  requirements  of  s.  62,  Act  X 
of  1887.    So£OMON  V.  Abdooii  Aziz 

[4  C.  Ii.  IL,  866 

74. ^ Person^  knowledge  of  facts 

— Information  and  belief — Personal  knowledge— 
Civil  Procedure  Code  (Act  X  of  1877), ss,  60,  61-^ 
Act  XII  of  1879,  g,  11. — In  all  cases,  whether  a 
plaint  is  verified  by  the  plaintiff  or  by  some  other 
person,  the  party  verifying  should  state  shortly  what 
paragraphs  he  verifies  of  his  own  knowedse,  and  what 
paragraphs  he  believes  to  be  true  from  the  informa- 
tion of  others.  Ik  thb  icatteb  of  TJpbndbo  Lall 
Bo8B        I.  Ii.  H.,  6  Calo.,  676 : 7  C.  Ii.  B.,  413 


75. 


Civil  Procedure 


Code,  9.  52 — Form  of  verification  of  plaint. — In 
order  to  constitute  a  proper  verification  of  a  plaint 
within  the  meaning  of  s.  52  of  the  Code  of  Civil  Pro- 
cedure, it  is  necessary  for  the  person  verifying,  if  all 
the  facts  are  within  his  knowledge,  to  state  distinctly 
that  they  are  to  his  knowledge  tme ;  and  if  he  has 
knowledge  as  to  some  and  only  information  and  belief 
as  to  others,  to  state  to  which  he  speaks  from  his 
knowledge  and  to  wMch  from  his  information  and 
belief.  A  verification  in  the  form — "To  the  limit 
(oi  extent)  of  my  knowledge  the  purport  of  this  is 
true,''  is  not  such  a  verification  as  satisfies  the  require- 
ments of  B.  52  of  the  Code,  in  the  m<Uter  of  Upen* 
dro  Lai  Bose,  J.  X.  B.,  6  Calc,  675,  refored  to. 
GibdIUlsi  v.  E anhaita  Lai^    I.  I«.  B»»  16  A1L»  69 

78,  — Allegation     of 

fraud — Practice. — In  a  case  where  the  plaintiffs  set  up 
gross  fraud,  and  where  the  case  depends  mainly  upon 
the  personal  knowledge  of  the  plaintiffs,  it  is  impera- 
tive on  the  pUdntiff s,  or  one  of  them,  to  verify  the 
plaint.  Pbotap  CHUin)BB  Bakbbjbb  v.  Kbibhto 
EisHOBB  Shaha  .        .        I.  Ii.  B.,  8  Calo.,  886 

See  Jabdikv,  SKnrvBB  &  Co.  «.  Shubnomotbb 

[24  W.  -R.,  Sa6 


77. 


Allegation    of 


fraud, — ^Where  a  plaint  contained  numerous  allega- 
tions of  fraud  some  of  which  must  have  been  true  or 
false  to  the  plaintiff's  own  knowledge,  and  was  signed 
and  verified  on  the  plaintifE's  beh^  by  his  general 
attorney, — Held  that  the  defendants  must  reasonably 
require  the  plaintiff  to  subscribe  and  verify  the  plaint 
himself,  and  that  he  should  so  subscribe  and  verify. 
Bajah  ov  ToiCKUHi  V.  Bbaidwood 

[LL.B.,9A11.,606 


78. 


Bffeot  of  non-verifioation. 


by  real  plaintifif — Benami  mortgage. — In  a  suit 
for  possession  after  foreclosure,  defendants  urged  that 
C  (and  not  A  and  B,  the  pluntiffs)  was  the  actual 
mortgagee.  This  was  denied  by  A  and  B,  who  ob- 
tained a  decre&  In  a  subsequent  suit  brought  by 
the  representatives  of  A  and  B  for  mesne  profits* 
they,  in  conjunction  with  C,  urged  that  C  was  the 
real  mortgafree,  and  C  was  made  a  co-plaintiff,  but  he 
did  not  verify  the  plaint.    A  decree  was  given  fo? 


"BJaAUSrS^-eontinmed. 

4.  YEBIFICATION  AND  SIGNATUBB 
— continmed. 

mesne  jvoflts  in  favour  of  C,  the  plaintiff.  Seld  ttiat 
the  fact  that  C  had  not  verified  the  plaint  was  no 
sufficient   grounjd   for    dismissing   the   suit.    Box 

MOHAHLALL    KlITBA    V.    BlSHlfrU    ChUNDBA    CSAT- 

tbbjbb      •  1  B.  Ii.  B.,  A.  C,  lOO 

S.  C.  Boy  Mohvn  Lall  Mittbb  v.  Bvhoo  Soov- 
dttbeb  Pbbu  .  10  W.  B.9  146 


78. 


Partners— iSmf    hy   firm,-- 


Where  the  plaintiff  described  themselves  as  lately 
carrying  on  business  under  the  name  of  C  4*  ^^'» — 
Held  that  there  was  no  irregularity  in  the  plaint 
being  signed  hy  C  Sf  Co,  and  verified  only  by  A  B, 
one  of  the  partners.    Laohlait  v.  Abditlla 

[6B.I«.B.,Ap.»  89 


80. 


Signature  hg  one 


partner  of  the  firm— Act  Till  of  1859,  s.  27-- 
Practice. — By  uie  practice  of  tbe  Court,  in  a  suit 
brought  by  a  firm,  one  partner  can,  without  having 
obtamed  special  leave,  verify  the  plaint  on  his  own 
behalf  and  also  on  behalf  of  his  co-partners.  Qumre 
— ^Whether  such  a  practice  is  correct,  or  ought  to  be 
allowed  to  continue.  Bakohuvpeb  v.  Choohbb 
Lall 12B.  Ii.  B.,86 


8L 


False  verifloatlon— Ffrt/fea- 


tion  hy  moohteur — Civil  Procedure  Code,  1869,  s.  24. 
— ^The  verification  of  a  plaint  signed  with  the  name  of 
the  plaintiff  by  her  mooktear,  and  which  does  not  aver 
what  is  false,  but  attempts  to  do  what  tiie  law  estops 
her  from  doing,  is  not  a  &l8e  verification  within  the 
meaning  of  s.  24,  Act  YIII  ol  1859.  Boshfk  Jbhav 
V.  Ehatbt  Hobsbiv 

CW.  B.,  F.  B.,  41:  Marsh.,  127 
1  Ind.  Jur.,  O.  8.,  44 


82.  Bubsoription.   by     agent — 

Civil  Procedure  Code,  1877,  s.  51.— Under  s.  51  of 
the  Code  of  CivU  Procedure  (Act  X  of  187p,  the 
Court  may  in  its  discretion  admit  a  plaint  which  has 
been  subst^bed  by  an  authorised  agent  of  the  phdntiff . 

SUBHOMOTBB  V,  PoOLXET  BbHABY  MUKDTTL 

[8  0.I-.  B.,  15 


88. 


Civil  Procedure 


Code,  1877,  es.  86,  61.— S.  36,  read  along  with  s.  61, 
of  the  Code  of  Civil  Procedure  (Act  X  of  1877)  shows 
that  a  plaint  which  may  be  presented  by  an  authorized 
agentj  may  in  like  manner  be  subscribed  by  him,  and 
that  subscription  would  be  a  compliance  with  s.  51. 

DlLVSSJST  SlHOH  BAHADOOB  V.  JhOOICUK  KhAW AS 

[8  C.  Ii.  B.,  579 


84. 


Signature  and  verification 


by  agent— CmZ  Procedure  Code  (X  of  1877  at 
amended  hy  Act  XII  of  1879),  ee.  61  and  62.— A 
plaint,  ngned  by  a  person  holding  a  general  power-of  • 
attorney  to  sue  on  behalf  of  the  plaintiff,  is  properly 
signed  within  the  meaning  of  the  proviso  in  s.  51  of 
the  amended  Civil  Procedure  Code.  The  Court  must 
be  satisfied,  under  s.  52,  that  a  person,  other  than  the 
plaintiff,  verifying  the  plaint,  is  acquainted  with  the 
facts  of  the  case ;  but  in  the  case  of  a  person  holding 
a  general  power-of -attorney,  or  of  any  ciher  recogmsed 
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4.  YEBIFICATION  ANB  SIGKATUBE  ^ 
— continued, 

agent,  the  Court  will  not  ingiat  on  any  extreme 
stringency  of  proof.  S.  52  does  not  require  the  veri- 
fication of  a  plaint  to  be  made  in  the  presence  of  an 
officer  of  the  CooH ;  but,  having  regard  to  the  neces- 
sity of  satisfying  the  Co  urt  that  the  perfwi>  other  than 
the  plaintifP,  who  verifies  the  plaint,  is  acquainted 
with  the  facts  of  the  case,  it  is  desirable  that  a  veri- 
fication by  such  a  person  should  be  made  in  the  presence 
of  the  Court  unless  the  Court  be  satisfied  that  there 
is  sufficient  ground  for  cBspensing  with  his  attendance. 
KABTALIKO  v.  BUBTOIiJi  Dapabhox 

[L  Ij.  B.,  4  Bom.,  468 


85. 


JPlaini     signed 


and  verified  hy  the  pleader  of  the  guardian — Bight 
of  the  minor  to  eue  for  poeeeseion  in  Mamlatdar^e 
Court.— .k  minor  may  sue  or  be  sued  in  a  Mamlatdar's 
Court,  he  being  represented  by  a  properly  appointed 
guardian.  A  guardian  mother  havins  on  behalf  of 
her  minor  son  brought  a  possessory  suit  in  a  Mamlat- 
dar's Court,— ITeZ^  that  the  pleader  appointed  by 
her  could  sign  and  verify  the  plaint.  SaitvUiA  r. 
Haji  Mita  .  .    I.  Ii.  B.,  24  Bom.,  288 

86.  Verifloatlon    by    unautho- 

riaed  jwrson — Eemoral  from  file — Practice, — 
When  a  plaint  has  been  verified  by  a  person  who  has 
not  shown  to  the  Court  that  be  is  a  person  competent 
to  verify  it,  the  Court  will  order  the  plaint  to  be 
removed  from  the  file.  OvBiUBin),  Qukitit  &  Co.  v. 
Stbblb        ...      1  Ind.  Jur.,  N.  8.,  88 


87. 


Irregular    verifloatlon— 


IHemieeal  on^ound  of  improper  verification  after 
admieeion  qf  plaint.— the  Judge  on  appeal  dismissed 
a  suit  on  the  ground  that  the  plaint  was  verified  bv 
an  ag^nt,  when  it  nftght  and  ought  to  have  been  ven- 
fied  by  the  plaintiff  himself.  Held  that,  the  plaint 
having  been  admitted,  the  suit  ought  not  to  be  dis- 
missed for  this  defect,  but  the  Judge  might  properly 
have  required  the  verification  of  the  plaintiff  to  be 
supplied.    GoKiTL  Chitnpbr  v.  Bvbbbk  B^ouic 

[Marsh.,  844 : 2  Hay,  826 


8a 


False  verifloatlon—  Waiver 


of  objection, — A  case  having  come  on  for  hearing, 
the  verificaiion  of  the  plaint  was  found  to  be  false. 
Upon  this  plaintiff  applied  to  withdraw  the  suit  with 
])ermiBsion  to  bring  a  f rrsh  suit.  The  Munsif  rejected 
the  application  and  dismissed  the  suit  with  costs. 
Seld  that,  as  the  defendant  had  filed  a  written  state- 
ment and  had  n(  t  ohject<>d  to  the  verification,  it  was 
the  duty  of  the  Munsif  to  dispcse  of  the  case  on  its 
merits,  dealing  afterwards  as  he  thought  fit  with  the 
party  'making  the  false  verification.    Shama  Soon- 

OtrSBB  DBBIA  V,  BOHIMOOBSBBH  SiBDAB 

[24  W.  R.  71 

88.  •  Objection  to  veriflcation — 

Verification  of  plaint  hg  agent,—  It  is  not  competent 
to  a  Judge  of  a  Small  Cause  Court  to  raise  any  objec- 
tion to  the  verification  of  a  plaint  by  an  agent,  after 
such  verification  has  been  expressly  sanctioned  by  him 
:it    the    commencement   of  the  suit.    SuTroOHlTBir 

Ct  HOSBAJb  V,  SUBOOP  ChUaNDBB  DqSS 

[12  W.  B.,  466 


VIjAISSTS— continued, 

4.  VEBIFICATION  AND  SIGNATUBK 
— continued, 

90. Signature  of  plaint  by  one  of 

several  oo-plaintiflfl— Par^t««  named  ae  co- 
plaintiff  e— Civil  Procedure  Code  (XIV of  IBSSi), 
se.  30  and  84 — Limitation. — It  is  not  necessary  that 
all  the  persons  named  in  the  plaint  as  co-plaintiffs 
should  sign  and  verify  the  plaint,  there  being  no  rule 
that  a  person  named  as  a  co-plaintiff  is  not  to  be  treated 
as  a  plaintiff  unless  he  signs  and  verifies  the  plaint. 
Three  suits  for  money  were  filed  by  one  of  three  j(nnt- 
creditors,  the  others  being  named  as  co-plaintiffs  with 
him  in  the  plaints,  which  he  alone  signed  and  verified. 
An  order  was  made  by  the  Court  after  the  filing  of  the 
plaints  (and  at  a  time  when  he  could  not  have 
been  added  as  a  plaintiff,  the  debt  being  barred 
by  limitation)  that  one  of  these  joint- creditors  should 
be  added  as  a  co-plaintiff,  as  if  he  had  not  been  on  the 
record  already.  Held  that  all  the  joint  creditors 
became  plaintiffs  when  the  plaints  were  filed,  the 
order  adding  parties  being  inoperative,  and  that  the 
suits  when  instituted  were  not  defective  for  want  of 
parties.  Mohini  Mohun  Das  v.  Bfkgbhi  Bxtddan 
Saba  Dab  L  L.  B.,  17  Calo.,  580 

9L Suffloiency  of  verification — 

Civil  Procedure  Code,  e.  63. — A  suit  was  brought 
by  the  manager  of  Ihe  M  Bank  against  the  executrix 
of  B  to  recover  a  sum  of  money  as  due  upon  a  bond 
executed  by  ^  in  favour  of  the  Bank.  The  plaint 
began  thus:  "  George  Henry  Webb,  Manager  of 
the  abovenamed  plaintiff's  business,  states  as  follows," 
and  proceeded  to  state  that  the  deceased  was,  at  the 
time  of  his  death,  "  indebted  to  the  phuntiff,"  and 
to  set  forth  the  cause  of  action  in  detail.  It  was 
signed  and  verified  thus :  "  For  the  M  Bank,  Liml* 
ted,  G.  H.  Webb,  mana^r."  The  Court  of  first 
instance  returned  the  plaint  for  amendment  under 
s.  53  of  the  Civil  Procedure  Code,  because  the  plaint 
was  set  out  as  made  by  George  Henry  Webb  as 
manaeer,  and  not  as  on  the  part  of  the  Bank.  Meld 
that  this  g^und  did  not  come  within  a  58  of  the  Code, 
as  it  was  clear  that  the  circumstances  set  out  in  the 
plaint  applied  to  the  case  of  the  plaintiff  Bank,  and 
the  plaint  sufficiently  fulfilled  the  requirements  of  the 
Code  that  the  facts  which  the  plaintiff  considers 
essential  should  be  concisely  and  clearly  set  out,  and 
that  the  verification  should  be  made  by  some  one 
acquainted  with  these  facts.  Mctssoobib  Bank  «. 
Baslow         .  .       I.  Ii.B.,8  All.,188 


82. 


Verification  of  plaint  by 


aoting  manager— CiPt7  Procedure  Code,  1882, 
88. 51  and  435 — Principal  officer  of  a  Corporation  or 
Company. — The  Manager  at  Lncknow  of  the  local 
branch  of  the  Delhi  and  London  Bank  was  authorized 
by  a  power-of -attorney  under  the  seal  of  the  company 
in  London,  to  sue  for  debts  due  to  the  Bank,  and  to 
substitute  any  person  for  himself,  besides  doing  other 
acts  of  management.  A  power-of -attorney,  executed 
by  him  as  manager,  appointing  the  accountant  of  the 
Bank  to  be  its  attorney  in  Luckiiow,  did  not  contain 
express  authority  to  the  person  so  empowered  to  sue 
for  debts  due  to  the  Bank.  The  accountant  conducted, 
under  this  power,  the  chief  business  of  the  branch,  and, 
while  he  was  so  conducting  it,  this  suit  was  instituted 
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TIiAINT— continued. 

4.  VEBIPICATION  AND  SIGNATUBE 

— eoniinved, 

Against  defendants,  of  whom  some  objected  that 
lie  was  not  authorized  to  sign  and  verify  the  plaint. 
Held  that  s.  51,  Civil  Procedure  Code,  regalating 
proceedings  by  or  on  behalf  of  ordinary  plaintiffs,  Qid 
not  apply,  bnt  that  s.  435  was  applicable,  the  acting 
manager  appointed  as  abovementioned  being  a  princi- 
pal ofiicer  of  the  Bank  Corporation  within  the  meaning 
of  that  section.  Dblhi  and  London  Bans  «. 
OliDEAM  I.  li.  B.,21C9lc.,  60 

[I..  B.,  20  L  A.,  139 


98.^ 


Suit  by  agent  of  an  unincor- 
porated society— Ctrt/  Procedure  Code  (1882J, 
9. 485-  Corporation, — A  snit  in  ejectment  as  against  a 
trespasser  was  brought  by  a  person  signing  the  plaint 
as  **  for  and  as  Superintendent  and  Principal  Officer 
•of  the  Estate  of  the  Board  of  Foreign  Missions  of  the 
Presbyterian  Chnrch  of  New  York."  The  plain- 
iifl  was  not  shown  to  be  a  member  of  the  Board,  nor 
did  he  set  up  any  possessory  title  of  his  own.  H^ld 
ihat*  ibasmuch  as  the  Board  of  Foreign  Missions  of  the 
Presbyterian  Chnrch  of  New  York  was  not  a  corpora* 
tion  or  company  authorized  to  sue  and  be  sued  in  the 
name  of  an  ofiicer  or  trustee  within  the  meaning  of 
s.  486  of  the  Code  of  Civil  Procedure,  and  also  as  the 
person  signing  the  plaint  in  the  manner  above  de- 
scribed did  not  profess  to  be  suing  on  his  own  posses- 
sory title  to  the  land  in  respect  of  which!  ejectment 
was  claimed^  the  suit  must  be  dismissed.  Jaigopal 
T.  Eauleehar  Roy,  Weekly  Notes,  AlL  (1882)* 
182  ;  Muhammed  xusuf  v.  Sukhnaih,  Weekly  Notes, 
All,  (18&7),  55  i  and  Asher  v.  Whillook,  L,  JB.,  1 
Q,  B.,  1,  distinguished.    YusuT  Bsa  r.  BoABD  OF 

FOBBION  MiSBIONB  OV  TBB    PbBSBTTBBIAN  ChUBOH 

OP  New  Yobe  in  Aicbbioa    I.  L.  B.,  16  A1L»  420 


M. 


Besult  of  defective  verifl- 


oation — Amendment — Procedure— ^Citil  Procedure 
Code  (1882),  ss.  52,  53,  and  578—Irreyularitf  not 
affectiny  merits, — If  the  verification  of  a  plaint  is  dis- 
covered to  be  defective  at  any  time  whilst  the  suit  is 
before  the  Court  of  first  instance,  the  plaint  may  be 
amended  by  the  Court,  If  such  defect  be  not  dis- 
covered until  the  suit  comes  on  appeal  before  an  Ap- 
pellate Court,  such  Court  may,  if  it  thinks  fit,  return 
the  plaint  to  the  Court  of  first  instance  to  be  amended 
by  it.  Bnt  where  the  defect  is  such  that  it  is  covered 
by  the  provisions  of  s.  678  of  the  Code  of  Civil  Proce- 
•dure»  there  is  no  necessity  for  the  Appellate  Court  to 
take  any  steps  to  procure  the  amendment  of  the 
plaint.  In  any  event,  a  defect  in  the  verification 
of  a  plaint  will  not  of  necessity  result  in  the  dismissal 
of  the  suit.  BalgohindDasv,  Oanno  Bihi,  Weekly 
Notes,  All.  (1896)^  75,  referred  to.  A  plaint  filed  by 
three  joint  plaintiffs  was  verified  by  each  in  the  form : 
'*  The  contents  of  the  petition  of  plaint  are  true  to 
the  best  of  my  knowledge  and  belief."  JEEeld  that 
this  form  of  verification,  though  not  free  from  am- 
biguity, was  in  substantial  compliance  with  the  provi- 
sions of  s.  62  of  the  Code  of  Civil  Procedure.  Bajit 
Bak  «.  Katbbab  Nath         I.  Ij.  R,  18  AIL,  886 


86. 


Plaint  verified  when  in  an 


incomplete    BtdktA—AmendmeiU  of  plaint    to 


VJjAINT—eontinusd. 

4.  YEBIFICATION  AND  SIQNATUBE 
— concluded* 

correct  defective  verification, — The  substantial  por- 
tion of  a  plaint,  consistibg  of  the  statement  of  the 
claim  of  the  plaintiffs  and  the  prayer^  was  written 
upon  two  sheets  of  plain  paper  and  verified  by  the 
plaintiffs.  Subsequently  to  the  affixing  of  the  plain- 
tiff's signatures,  a  front  sheet,  consisting  of  a  piece  of 
stamped  paper  with  the  name  of  the  Court  and  the 
names  and  addresses  of  the  parties,  was  added,  and  the 
plaint  thus  composed  filed  in  Court.  Held  that  the 
verification  was  defective,  but  that  the  suit  ought  not 
to  have  been  dismissed.  The  plaintiffs  ought  to  have 
been  allowed  an  opportunity  of  amending  the  plaint 
by  making  a  proper  verification.  Fatbh  Chaxd  r. 
Mahbab  Bai        •  L  Ii.  K^  20  AIL,  442 

QAJTGA  SAHAI  9.  MUHAHICAD  AU  J  Alt  EhAK 

^  L.  It.»  20  All.,  444  note 

FABIB  ChABD  V.  MVHBBH  DAB 

[I.  I..  B.,  20  AIL,  446  note 


86. 


Plaint  not  signed  by  plain 


tiff  or  his  authoriiied  9kgent^Effeet  of  such 
want  of  siynaiure —Civil  Procedure  Code,  1882, 
ss,  51,  578. — The  mere  fact  that  the  plamt  in  a  suit 
has  not  been  signed  by  the  plaintiff  named  therein  or 
by  any  person  duly  authorized  by  lum  in  that  behalf 
as  required  by  s.  61  of  the  Code  of  Civil  Prooedure 
will  not  necessarily  make  the  plaint  !abs61utely  void. 
A  defect  in  the  signature  of  the  plaint,  or  the  absence 
of  rtgnature,  where  it  appears  that  the  suit  was  in 
fact  filed  with  the  knowledge  and  by  the  authority 
of  the  plaintiff  named  therein,  may  be  waived  by  the 
defendant,  or,  if  necessary,  cured  by  amendment  at 
any  stage  of  the  suit,  and  having  regard  to  s.  578 
of  the  Code  of  Civil  Procedure,^  not  a  ground  for 
interference  in  appeal.  Bajit  Bam  v.  Katesar 
Nath,  J.  L.  B„  18  AIL,  896,  and  Mohxni  MohunDas 
V.  Banysi  Buddan  Saha  Das,  J.  X.  B.,  17  Calcy  680, 
referred  ta  Afaryhub  Ahmad  v.  If  thai  Ahmad, 
Weekly  Notes,  All,,  1899,  55,  overruled.  Mahahir 
Prashad  v.  Wahid  Alam,  Weekly  Notes,  All, 
(1891),  152,  distinguished.  Katesar  Nath  v.  Ajf- 
gyauy  Weekly  Note;  All,  (1894),  95,  and  Badri 
Prasad  v.  Bhaywati  Dhar,  L  L,  B.,  16  MU  240, 
discussed.    Babdbo  «.  Smidt  L  Ij.  B.,  22  AIL,  56 


87. 


6.  AMENDMENT  OP  PLAINT. 


Power  to  Bsaiendi— Appellate 


Court, — A  plaint  cannot  be  amended  in  an  Appellate 
Court.    Abdul  QuvpooB  v.  Nub  Babv 

[1  B.  Ii,  B.,  A.  C,  78: 10  W.  B^  lU 


88. 


Appellate^  Court 


—  Oljection  to  plaint, — An  Appellate  Court  is  com- 
petent at  any  stage  to  allow  objections  to  be  taken  to 
an  apparent  defect  in  the  plaint  Colyik*  Cowib, 
r.  EuAs     2  B.I1.  B.,  A.  C,  212 :  11 W.  B.,  40 


88. 


Act     TUI     of 


1859, — The  Court  has  power  to  amend  a  plaint  after 
it  has  been  filed,  although  no  express  power  to  do  so 
is  given  by  Act  VIII  of  1869.    Under  Act  VIII  of 
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TliAlIlT'-eoiUinued. 

6.  AMENDMENT  OF  PLAINT— «o»<tiitierf* 

1859f  tbo  Court  has  power  to  make  all  such  amend- 
ments, first  in  the  plaint  and  afterwards  in  the 
issues,  as  may  be  necessary^  in  order  to  bring  about  a 
fair  and  proper  trial  of  the  matter  which  the  plaintiff 
eomes  into  Court  to  have  tried.  Gabivi)  Chasdba 
DuTT  V.  Gavga  Dhte.  Na£1t  Mohuw  Dab  «. 
OAireA  Dhib        .  7  B*  Ii.  B.,  883 

SAHIJI  EbSBAJI  v.  BAJBAiratt  JAXMSANaJI 

[2  Bom..  169 :  Snd  Ed.,  162 


100. 


Ciffil  JProee 


dure  Code  (Act  XIV  ofl8S2J,  «.  42,  46,  and  SB,-^ 
On  the  question  of  amending  a  plaint,  s.  68  of  the  Civil 
Procedure  Code  should  be  read  with  ss.  42  and  46 ; 
that  it  is  the  intention  of  the  Legislature  that  all 
matters  in  dispute  should  be  disposed  of  in  the  same 
suit.  The  proviso  to  s.  68  is  not  intended  to  inter- 
fere with  this.  Sabal  Ohabd  Mittbb  v.  Mohuk 
Bim         .  I.  Ii.  R,  26  CaXc,  871 

[2  C.  W.  N.,  18,  201 

101, IHscretion     of 

Jmdge-^Code  of  Civil  Procedure,  1882,  *,  55.--The 
amendme;itof  a  plunt  under  s.  63  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882)  is  in  the  discretion  of 
the  Judges  and  is  not  the  right  of  the  suitor  in  all 
circumstances.  It  is  not  enough  for  a  plaintiff  to 
show  that  the  amendment  does  not  alter  the  character 
of  the  suHw    TAPnux  v,  Bm>v 

[L  L.  B.,  21  Bom.,  570 

102. C*^^  JProee' 


dure  Code,  e,  6S— Limitation-^  Area  of  property 
claimed  in  suit  for  pre'emption  described  ns  less 
than  ihe  true  area. — A  Court  is  not  precluded  from 
returning  a  plaint  for  amendment  because  at  the  time 
it  is  returned  for  amendment  the  period  of  limita- 
tion for  the  suit  may  have  expired.  The  plaintiff  in 
a  suit  for  pre-emption^  after  filing  his  plaint,  dis- 
covered that  the  property  in  suit  had  been  described 
by  mist^e  as  being  of  a  slightly  less  area  than  it  was 
in  reality.  Held  that  &e  Court  had  power  and 
ought  to  have  allowed  the  plaint  to  be  amended,  and 
that  the  amendment  was  not  precluded  by  the  fact 
that,  at  the  time  when  the  application  for  amondment 
was  made,  the  limitation  for  the  suit  had  expired. 
Seld  also  that  sudi  misdescription  would  not  render 
the  suit  liable  to  the  objection  that  the  plaintiff 
had  sought  to  pre-empt  only  a  part  of  the  property 
sold.    Babkat-uk-bissa  v.  Muhaxvap  Asad  Au 

[I.  li.  B.,  17  AU.>  288 

108.  Bight  to  Bsxiend— Altering 

case  in  appeal, — A  plaintiff  was  not  allowed  to  alt^ 
hia  case  on  second  appeal.  Dabbobathy  Hubi 
Ohuhdbb  Mahapattba  v.  Ramxbibhka  Jaba 

IT.  li.  B.,  8  Oalo.,  626 
18  C.  li.  B.,  114 


104. 


Ground    for 


itmendment^Amendmeut  at  H^gUiearing.— Semhle 
— A  defect  which  appears  on  theiace  of  the  plaint, 
which  would  have  rendered  it  inadmissible,  is  not  a 
matter  for  amendment  at  the  final  hearing  of  the 
suit.    Baxabavx  Atyab  «.  BAinr  Mupan 

[3  Mad^  872 


FIjAINT— coii/t»«£<f. 

5.  AMENDMENT  OF  YhAlSJ^Hiontinued, 


106. 


Application  to 


amend  with  reference  io  objection  taken  at  filing 
of  plaint, — A  plaint  may  be  amended  upon  subse- 
quent application,  with  reference  to  an  objection 
taken  when  it  was  filed.    Touciob  «.  Gwtthbb 

[Bourke,  O.  C,  278 


108. 


Time     for    amendment — 


Amendment  after  settlement  of  issues.^  Amendment 
of  a  plaint  is  not  allowable  after  issues  are  fixed. 

AHITB  NABAIN   ali'JS  NBBPTJT  SUHAYB  r,  BUQHOO- 
BVBBBB  EOOBWVB  .6  W.  TU,  284 


107. 


Citil  Procedure 


Code,  1877,  s,  58 — Amendment  subgequentlg  to  first 
hearing, — The  words  in  paragraph  1  of  s.  58  of  the 
Code  of  Civil  Procedure  (Act  X  of  1877)  "at  or 
before  the  first  hearing ''  are  merely  directory  and 
not  mandatory,  and  therefore  a  plaintiff  may,  subse- 
quently to  the  "first  hearing,"  an^ndhls  plaint,  pro- 
vided such  amendment  does  not  alter  the  original 
character  of  his  auit.  The  plaintiffs  (mortgagors*  in 
a  suit  against  their  mortgagees)  sought  only  for  pro- 
duction of  the  mortgage-deed  or  for  an  account, 
although  the  averments  in  the  plaint  warranted  a 
prayer  for  redemption.  Subsequently  to  the  first  hear- 
ing of  the  suit,  they  applied  to  be  allowed  to  amend 
the  plaint  by  adding  a  prayer  for  redemption.  Held 
that  the  provisions  of  s.  68  of  the  CivU  Procedure 
Code  (Act  X  of  1877)  did  not  preclude  the  Court  from 
permitting  the  amendment  to  be  made.  Mohbd  r. 
DoKaBB  .     I.  Ij.  B»,  6  Bom.,  808 


108. 


Ame  n  dment 


after  return  J  or  amendment  in  fiaed  time '^  Civil 
Procedure  Code,  1877,  s,  53,— Semble —Hhskt  where 
at  the  first  hearing  of  a  suit  the  plaint  is  returned 
for  amendment  within  a  fixed  time  under  the  provi- 
sions of  8.  53  of  Act  X  of  1877,  and  it  is  amended 
accordingly,  it  cannot  afterwards  be  again  returned 
for  amendment.  Bidb-un-bisba  v,  Mveaiocai) 
Jab  .    I.  Ii.  B.,  2  All.,  871 


108. 


Civil       Proce- 


dure Code,  1889,  s,  58 — Practice — Amendment  of 
plaint  at  a  date  subsequent  to  first  hearing. — 
Held  (Oldtibld,  J,,  dissenting)  that,  under  s.  53  of  the 
Civil  Procedure  Code,  a  plaint  can  be  rejected,  returned 
for  amendment,  or  amended  by  the  Court  of  first  in- 
stance only  at  or  before  the  first  hearing  of  the  suit, 
and  not  after  the  first  hearing  thereof.  Modhe  v. 
Dongre,  I.  L,  P.,,  5  Bom.,  609,  dissented  from. 
SoorjmuJchi  Koer's  case,  J.  L.  M„2  Calc,  372  i 
Bury  ore  v.  Bhagana,  I,  L,  JZ.,  10  Calc^,  557  -. 
L.  JR.,  It  I.  At  7 ;  and  FaxuUun'nissa  Begam  v. 
Mulo,  I.  L.  P.,  6  All.,  250,  distinguished  by 
MAHifOOD,  J.  Per  Mahhood,  J".— The  pluint  may, 
for  causes  other  than  those  mentioned  in  s.  58,  be 
amended  by  the  Court  after  the  first  hearing. 
DakodabDas  v.  Gokal  Chakd 

[L  Ii.  B.,  7  AIL,  78 


UO. 


Civil  Procedure 


Code  (Xiy  of  18S2)%  s,  54--Leave  obtained  to 
amend  plaint  within  a  certain  time—PaUure  to 
amend    within   time     allowed^' Applieistion    for 
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VJjATNT— continued. 

5.  AMENDMENT  OF  VhAllST'-oontiHued. 

extension  of  time  originally  allowed, — On  the  6th 
April  1891  the  pkintiffs  obtained  an  order  giving 
them  leave  to  amend  the  plaint  and  proceedings  in 
the  salt.  By  the  order  this  a'nendment  was  to  be 
made  on  or  before  the  30th  April  1891.  On  the  18th 
Angnst  1891  the  plaintiffs  obtained  a  summons 
calling  on  the  defendants  to  show  cause  wh^  the 
time  allowed  for  amendment  should  not  be  extended 
for  a  month,  and  virhy  the  hearing  of  the  suit 
should  not  be  postponed.  Held,  making  the  summons 
absolute,  that  although  the  time  originally  fixed  for 
amendment  had  expired,  the  Judge  had  a  discretion 
to  extend  the  time,  and  that  under  the  circum- 
stances the  plaintiffs  were  entitled  to  the  order  asked 
for.    BHAawANDAS  BagiiA  v.  Abu  Ahmbd 

[L  Ii.lB.,  16  Bom.,  988 

lU. 


Mode  of  amendment — Alter- 

ation  of  plaintiff's  case. — The  Court  is  not  to  make 
a  case  for  a  plaintiff  which  he  has  not  made  for  himself. 
pBOsninro  Chukdeb   Bajtbbjbb  «.  Qoubeb  Dasb 

BSITTTAOHABJBB  .  .    7  W.  B.,  478 


112. 


Alteration    of 


plaintiff^ e  ease — Variance  hetween  pleading  and 
proof  .— Semble — ^The  Court  will  not  add  an  issue  or 
amend  the  plaint  so  as  to  raue  a  wholly  different 
question  to  that  upon  which  the  parties  have  come 
into  Court.    Bizjix  Bibbb  v,  Monohub  Doss 

[2  Ind.  Jar.,  N.  a,  118 

See  NxHOBA  BoT  v.  Badha  Pbbshad  Siitgh 

[L  li.  R,  6  Calo.,  64 : 4  C.  Ii.  B.,  868 


118. 


Allofoing    new 


cause  of  action — Civil  Procedure  Code,  1859,  ss.  29 
and  31.— Sb.  29  and  81  of.  the  Civil  Procedure  Code 
empower  the  Court  to  permit  such  amendment  in  the 
plaint  as  may  enable  the  Court  to  give  relief  in 
respect  of  the  wrong  originally  complained  of,  but  not 
to  allow  totally  new  causes  of  action  to  be  added  by 
a  supplemental  plaint,    ^ailoo  Mull  v.  Nanuk 

[1 N.  W.,  171 :  Ed.  1878, 250 


U4. 


Ground  for  amendment— 


Insufficient  disclosure  of  cause  of  action, — Where 
the  plaint  does  ^t  sufficiently  disclose  the  cause  of 
action,  and  a  cause  of  action  exists,  the  plaintiff 
should  have  been  allowed  to  amend  it  under  s.  32, 
Code  of  Civil  Procedure,  1 859 ;  not  being  so  allowed, 
he  is  at  liberty  to  prove  any  cause  of  action  which 
is  not  inconsistent  with  the  plaint.  Luckhbb  Pbba 
Dbbia  o.  Bbibdabuh  Dby   .         .    12  W.  B.,  813 


115. 


Misstatement  of 


cause  of  action, — The  plaintiff,  having  failed  in  an 
application  under  s.  441  of  the  Penal  Code,  brought 
a  suit  in  a  Civil  Court  for  possession  and  for  the 
demolition  of  a  wall  or  fence  put  up  by  the  de- 
fendant, dating  his  cause  of  action  from  his  failure 
in  the  Criminal  Court.  In  the  Court  of  first  instance, 
he  obtained  a  decree  for  possession.  The  Judge 
on  appeal  dismissed  the  plaintiff's  suit  on  the  ground 
that  he  had  no  power  to  set  aside  a  Magistrate's  order 
under  the  law  cited.  Held  that,  if  the  Judge  was 
of  opinion  that  the  plaintiff  had  misstated  hia  cause 
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of  action,  he  ought  to  have  directed  him  to  amend  his 
plaint.    Daboo  J  ha  «.  LirwA  Jha  .  11 W.  B^  228 


118. 


Rejection      of 


plaint  for  prolixity — Civil  Procedure  Code,  1869, 
s,  29. — If  a  plaint  not  only  asks  for  relief  which 
a  Court  can  afford,  but  seeks  to  open  up  matten 
already  adjudicated  upon  in  another  suit>  the  Judge 
(instead  of  rejecting  the  plaint  for  prolixity  under 
B.  29)  should  entertain  the  suit  and  adjudicate  upon 
the  matters  not  adjudicated  upon  in  the  former  suit, 
amending  the  plaint  by  striking  out  the  issues 
relating  to  the  matters  adjudicated  upon.  Bosirv 
Jbhak  r.  Enatvt  HossBiy 

tW.  B.,  P.  B.,  41 -.Marsh.,  127 
llncL  Jar.,  O.  S.,  44: 1  Hay,  26a 


117. 


Civil  Procedure 


Code,  s,  53 — Alteration  of  the  relief  praged  for. — 
The  restriction  as  to  amendment  of  a  plaint  is 
only  as  to  the  nature  of  the  suit :  the  law  pioliibits 
any  such  amendment  as  would  change  the  funda- 
mental character  of  a  suit,  but  an  alteration  in  the 
relief  does  not  change  the  character  of  a  suit.  Whero 
a  purchaser  of  a  mortgage-bond  at  a  sale  in  ezecotlon 
of  decree  sued  to  enforce  the  bond,  but  did  not 
pray  fbr  sale  of  the  mortgaged  property, — Held 
that  he  might  properly  have  been  allowed  to  amend 
his  plaint  and  add  a  prayer  for  that  relief.  Kasi- 
NATH  Das  V,  SADAsnr  Patnaik 

[L  Ii.  B.,  20  Calc,  806 


118. 


Amendment 


transforming  claim — Suit  for  rent  converted  into 
suit  for  ejectment —  Variance  hetween  pleading  amd 
proof— Civil  Procedure  Code,  ss.  53  and  662.— An 
amendment  of  a  plaint  which  materially  transforms 
the  nature  of  the  claim  cannot  be  made  under 
8.  53  of  the  Civil  Procedure  Code,  and  certainly  not  in 
appeal,  S.  53  permits  amendment  of  the  plaint 
before  judgment,  and  not  after.  The  larger  powers 
conferred  on  Appellate  Courts  by  s.  562  do  not 
authorise  such  a  material  transformation  of  a  suit 
in  appeal.  Bai  Shbi  Majibajba  r.  Magahlal 
Bhaibhaitxab       •        .    I.  If.  R.,  19  Bom.,  808 


119. 


Altering      character      of 


BOLt— Civil  Procedure  Code,  1877,  s.  63— Adding 
prayer  for  possession  to  suit  for  declaration  of 
title.— &.  63  of  the  Civil  Procedure  Code,  which 
provides  that  a  plaint  cannot  be  amended-  so  as 
to  convert  a  suit  of  one  character  into  a  suit  of 
another  and  inconsistent  character,  docs  not  prevent 
a  plaintiff  who  has  been  ousted  after  suit  brought  for 
declaration  of  title,  from  amending  his  plaint  by 
adding  a  prayer  for  possession.  Mbllus  v,  Vioab 
Apostolic  ob  Malabab     .  I.  Xj.  B.,  2  Mad.,  296 


120. 


Suit  for  posses- 


sion and  mesne  profits  ~  Resumption,-  Where  in  the 
plaint  the  relief  sought  for  was  posscssi:  u  and  mesne 
profits,  and^the  plaint  was  in  the  course  of  the  suit 
amended,  and  an  additional  stamp  paid  so  that  the 
suitcbecame  one  for  rrsumption, — Held  the  amend- 
ment was  improperly  made,  and  the  suit  must  proceed 


•/ 
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M  a  suit  for  poisenion  and  mesne  profits.    QoBiNDO 

llAHAPATRO  «.   OOFBBNATH  PtTHBIT 

[  R  Ii.  B.,  Sup.  VaL,  581 :  6  W.  B.,  Sfll 

121. Smit  hvmanajjfr 

to  set  atide  deeds — Suit  for  redemption  oy  minore. 
—  Where  the  plaint,  on  the  face  of  it,  is  one  in  which 
a  manager  sning  r.n  behalf  of  minors  is  himself  plain* 
tiff  and  which  seeks  to  set  aside  deeds  coostitnting  a 
mortgage  transaction,  the  Conrt  cannot,  by  amending 
the  plaint,  turn  the  suit  into  a  redemption  snit  on  the 
part  of  the  minors.  JoTBAU  Lauj  Mahtoov  r. 
SrawA&T  SOW.  B.,  458 


122. 


Suit  on    mort* 


gage  f>ayahle  on  demand — Amendment  of  suit  for 
interest  hjf  making  it  one  for  ao'-ount, —  Where  a 
mortgage  debt  is  payable  on  demand,  the  suit  ought 
to  be  brought  not  for  interest  only,  but  for  an 
accoant  and  payment  of  what  remains  due  on  the 
mortgage  for  principal  and  interest  up  to  the  filing 
of  the  plain^.  This  amendment  was  allowed  in  this 
case.  AmiTAPA  r.  Ganfati    I.  1m  B.,  5  Bom.,  181 


128. 


Civil  Procedure 


Code,  1S77,  s.  SS—Suit  for  restoration  of  land 
to  its  former  condition — Suit  for  declaratton  of 
right,— By  the  amendment  of  t^e  plaint,  a  suit  for 
the  restoration  of  a  bond,  which,  it  was  alleged,  the 
defendants  were  wrongfully  filling  up,  to  its  original 
condition,  was  altered  into  one  for  the  protection  of  the 
pluntiffs  from  any  infringement  of,  or  f  t^r  a  declara- 
tion of,  their  right  to  a  share  in  the  produce,  and 
the  use  of  the  water,  by  way  of  easement,  ffeld 
that  the  alteration  in  the  plaint  was  a  material  one. 
Fabzahd  Ali  v.  Yusuv  Ali    I.  L.  R.,  2  All.»  669 

124. Plaintiff  asking  for  relief 

lie  la  not  entitled  to — Suit  for  enhancement. — 
Where  a  suit  for  a  kabuliat  at  an  enhanced  rate  of 
rent  was  dismissed  on  the  ground  that  it  was  not  for 
enhancement  of  plaintiff's  share  of  the  rent,  but  for  a 
Icabuliat  at  an  enhanced  rate  for  the  rent  of  a 
specific  portion  of  land,  although  plaintiff's  agent 
in  his  examination  deposed  that  the  suit  had  reference 
not  to  a  specific  portion  of  land,  but  to  a  certain 
j\xmm&,— Held  that  the  Court  below  might  permit 
plaintiff  to  amend  or  explain  his  plaint,  or,  if  he  had 
asked  too  much,  might  give  him  what  he  was  entitled 
to  under  the  law.  Foobko  Chuksbb  Bot  r.  Stal- 
KABTT low.  B.,  862 


125. 


Giving  plaintiff  more  re- 


lief than  he  prays  for— Suit  for  redemption. 
— ^The  Court  should  not  give  the  plaintiff  more  than 
he  claims  in  his  plaint ;  therefore,  where  a  mortgagor 
brings  a  suit  to  redeem  mortgaged  land  on  payment 
of  such  sum  as  shall  be  found  due  to  the  mortgagee, 
the  Court  is  not  justified  in  decreeing  possession 
without  payment  in  favour  of  the  mortgagor,  merely 
because  the  mortgagee  denies  the  existence  of  the 
mortgage.  Dada  yalad  Valu  r.  Bayasha  yalad 
Kasah  .        •        •        •    6  Bom.,  A.  0.»  9 


120,  Amendment  by  Appellate 

Ck>Urt — Omission  of  lower  Court  to  return  plaint 
for    misjoinder, — When  a  plea  of  misjoinder  has 

YOL.  rr 
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been  allowed  and  the  suit  decided  and  an  apipeal 
brought,  the  Conrt  of  Appeal  should  dispose  of  ths 
■oit'in  the  mode  in  which  the  lower  Court  ought  to  have 
disposed  of  it,  by  returning  thephdnt  for  amendment. 
Farzantf  Ali  v.  Yusuf  AH,  I.  L.  B  ,  2  All,  669, 
Assented  from.  LnroAViCAS  «*.  Chtitka  Vbitkatax. 
HAL       ....    L  L.  B.,  6  Mad^  280 


127. 


Amendment  of  plaint— Cf«t7 


Procedure  Code,  188S,  s.  64— Multifarious  suit- 
Mai  etdar  la^-^Stanom. — A  suit  was  brought  by  the 
junior  members  of  a  tarwad,  which  consists  of  three 
stanoms  and  three  tavaries,  against  the  kamavaa 
and  others,  including  certain  persons  to  whom  he 
had  alienated  lome  tarwad  property.  The  plaint, 
as  originally  framed,  prayed  (1)  for  the  removal  of 
the  kamavan ;  (2)  for  a  dedaiation  that  defendants 
Kos.  2  to  8,  the  senior  anandravsns,  had  forfeited 
their  right  of  succession  to  him  ;  (8)  for  the  ap» 
pointment  of  the  plaintiff  in  his  place ;  (4)  for  a  de- 
claration that  his  alienations  were  invalid  as  against 
the  tarwad;  and  (6)  for  possession  of  the  property 
alienated.  Subsequently,  the  plaint  was  amended 
by  the  order  of  the  Conrt  by  striking*out  items  2  and 
6  of  the  prayer,  and  finally  the  plaintiffs  further 
amended  the  plaint  and  sued  only  for  a  declaration 
that  the  alienations  in  question  were  invalid.  The 
lower  Court  passed  the  declaratory  decree  prayed  for. 
Reld  that  the  lower  Court  was  wrong  in  allowing  the 
plaint  to  be  amended  after  the  first  hearing,  because 
the  case  on  which  the  decree  was  paved  was  essentially 
different  from  that  disclosed  in  the  plaint;  and 
that  the  appeal  must  be  allowed  accorcdngly. 
Mahohbd  v.  Kbishnak    .  L  li.  B.9 11  Mad«,  106 


128. 


Suit  on  promissory  notes—* 


Variance  letween  pleading  and  proof  —  Addition  of 
issue  as  to  items  of  account. — Where  a  suit  was  in- 
stituted under  Act  V  of  1866  for  the  sum  due  on  two 
promissory  notes,  and  the  defendant  was  afterwards 
allowed  to  come  in  and  defend,  and  written  state- 
ments were  filed,  and  the  plaintiff's  written  state- 
ment set  out  all  the  facts  under  which  the  notes 
were  give**,  it  was  found  that  the  items  of  the  ac- 
count were  not  properly  in  issue.  The  Court  allovMsd 
the  plaint  to  be  amended  and  an  issue  to  bo  framed 
as  to  the  amount  due  in  respect  of  the  consideration 
for  the  note.    Joabfh  v.  Solako 

[8  B.  I..  B..  441: 18  W.B.,  424 

129. Suit  for  breach  of  contract 

—  Variance  hettceen  pleading  and  proof. — ^The  plaint 
alleged  a  contract  to  deliver  on  the  2nd  March,  and 
the  evidence  showed  an  extension  of  time  to  the  81st 
March,  but  the  pleading  alleged  that  the  breach  was 
on  2nd  March.  Held  that  an  amendment  might  be 
allowed,  as  the  defendant  would  not  be  prejudiced 
thereby,  he  having  been  perfectly  aware  of  the  case  he 
had  to  meet  on  this  point.  Pibbob  «.  Opbndba 
Shbtti  Qavapathy  7Mad.9  864 


180. 


Variance    he* 


tiveen  pleading  and  proof— Belief  in  respect  of 
tort. — The  plaintiff  sued  the  defendant,  overseer  of  or 
for  the  municipal  office,  for  the  recovery  of  money 
due  on  a  contract  under  which  the  plaintiff  haA  done 

10  H 
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certain  work^  the  defendant  contracting  for  the 
nranicipality,  and  for  the  performance  of  work 
known  by  the  plaintiff  to  be  mnnicipal  work,  Tiie 
municipality  ignored  the  coDtract,  and  the  Court  held 
the  defendant  could  not  be  made  personally  liable. 
Seld  that  the  plaintiif  could  not  be  allowed  to  amend 
his  plaint  so  as  to  make  the  defendant  liable  in  tort 
for  misrepresentation  of  his  authority.     Modhoo- 

SOODUN  DeT  V,  MOHBITDBOVATH  MOOICBBJBB 

[8W«B^206 


181. 


Plaint  dlsolosing  no  oatuie  of 


action — Contract  Act,  t,  22 —  Wagering  contract 
—  Suit  to  recover  deposit  paid  on  tuck  contract — 
Bom,  Act  III  of  1S66,  s.  1— Deceit —  Unilateral 
mietake.— On  the  2 1st  of  January  1883  the  phuntiff 
contracted  to  purchase  from  the  defendant  the  right 
to  receive  dividend  on  50  shares  of  the  Empress  Mill 
at  Bd7  per  share,  the  plaintiff  being  under  an  im« 
pression  that  the  dividend  was  to  be  declared  on 
some  subsequent  day.  The  plaintiff  deposited  filOO 
with  the  defendant  a'«  part  payment  of  the  purchase- 
money.  Subsequently  it  was  ascertained  that  the 
dividend  had  been  already  declared  on  I7th  .January 
1 888  (i.«.,  four  days  before  the  contract)  at  R25.  The 
plaintiff  thereupon  sued  the  defendant  to  have  the 
contract  declared  cancelled,  and  sought  to  recover 
the  deposit  of  filOO,  with  interest.  The  Judge  of 
the  Court  of  Small  Causes  at  Broach,  being  of 
opinion  that  the  contract  was  in  its  nature  a  sutta 
or  wagering  contract,  rejected  the  plaintiff's -claim. 
The  plaintiff  applied  to  the  High  Cnurt>  under  its 
extraordinary  jurisdiction,  to  set  aside  the  lower 
Court's  decision.  Meld  that,  in  the  first  instance, 
the  plaint,  as  framed,  not  disclosing  any  cause  of  ac- 
tion, ought  to  have  been  returned  for  amendment. 
It  should  either  have  alleged  a  mistake  common  to 
both  parties  to  the  contract,  or  should  have  contained 
an  allegation  of  fraud,  on  the  defendant's  part,  in- 
dudng  the  plaintiff  to  enter  into  the  agreement. 
The  mere  circumstance  that  the  contract  was 
«'  caused  by  one  of  the  parties  to  it  being  under  a 
mistake  as  to  a  matter  of  fact "  would  not,  under 
s.«28  of  the  Contract  Act  (IX  of  1872),  have  made 
the  contract  voidable.  The  High  Court  reversed 
the  lower  Court's  decision  in  order  that  the  plaintiff 
might  be  given  an  opportunity  to  amend  his  plaint 
«o  as  to  show  that  his  action  was  one  for  deceit. 
Dayabhii  Tbibbotakdas  r.  LAKHMicHAm)  Pana- 
OHAKD  I.  Ii.  B.»  9  Bom.,  868 

132.  Stdt  for  pre-emption— £t^A^ 

io  relief  on  different  ground  from  that  relied  on — 
Raisimg  new  itsne  -  Preemption, — Where  a  plain* 
tiff  clamed  in  his  plaint  a  right  of  pre-emption  as 
eo-partner  of  the  vendor, — Held  th&t  he  could  not  be 
entitled  to  a  decree  on  the  ground  of    vicinage. 

KUVJABBHABI  LAL  v.  GiSIDHABI  LAL 

[1  B.  li.  B.,  S.  I9.,  12 ;  10  W.  B.,  188 

Shzv  Svhai  Mitllioe  9.  Lala  Habi  Suhai  Sura 

[8  B.  Ii.  B.,  Ap.,  142 

188.  ' Conditional  de- 
cree,— ^Where  the  plaintiff  in  a  suit  to  enforce  the 
right  tf  pre-emption  sued  allying  that  the  actual 
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price  of  the  property  was  not  the  price  entered  in 
the  sale-deed,  but  a  smaller  price,  and  claimed  the 
property  on  payment  of  such  smaller  price^  and  did 
not  allege  in  his  plaint  that  he  was  ready  and  willing 
to  pay  any  price  which  the  Court  might  find  to  be 
the  actual  price,  and  on  the  day  that  his  suit  wae 
finally  disposed  of  presented  an  application  to  the 
Court  stating  that  he  was  ready  and  willing  to  do  so, 
^Held  that  the  Court  was  not  bound  to  allow  him  to 
amend  his  plunt  and  bring  into  Court  the  larger 
sum,    DuBCFA  PsABAD  V.  Kawazish  Ali 

[I.  Ik  R,  1  AH.,  681 


184. 


Alteration    of 


claim  on  appeal — Special  ogreemeni — Cnetom, — 
The  plaintiff  in  a  suit  to  enforce  a  right  of  pre-emption 
in  respect  of  certain  shares  in  ceiiain  villages  founded 
his  claim  on  a  special  agreement  contained  in  the 
village  administration  papers,  and  such  claim  was 
tried  and  determined  in  the  lower  Court  as  so  foanded. 
Reld  that  the  plaintiff  oould  not  on  appeal  aet 
up  a  claim  to  enforce  such  right  founded  on  custom. 
Chadaki  La£  o.  Muhamhap  Bakbh 

[L  Ii.  B.,  1  AIL.  568 


185. 


Alteration    of 


claim,  on  appeal — Right  founded  on  agreement — 
Cu9tom. — Where  the  existence  in  a  certain  village  of 
the  right  of  pre-emption  was  recorded  in  the  village 
administration  paper  as  a  matter  of  agreement  and 
not  of  custom,  and  a  suit  was  brought  to  enforce 
such  right  founded  on  the  agreement,  and  was  tried 
and  determined  in  the  lower  Court  as  so  founded,  the 
plaintiff  could  not  on  special  appeal  claim  such  right 
as  a  matter  of  custom  in  virtue  of  the  entry.  A 
claim  to  the  right  of  pre-emption  founded  on  a 
special  agreement  does  not  exclude  a  claim  to  such 
right  founded  on  Mahomedan  law.  Maiiatib  Au 
v.  Abditl  Hakoc        ,        .    I.  Ii.  B..  1  AIL,  567 

186.     -      Suit  for   property    mle- 

appropriated — Omiseion  of  allegation  of  demand 
and  refusaL—ln.  1874  plaintiff  sued  to  recover  cer- 
tain property,  or  its  value,  "dishonestly  misappro* 
priated''  on  the  Slst  January  1872  by  first  defen- 
dant, asnsted  by  the  other  defendants.  The  lower 
Court  held  that  the  right  to  sue  did  not  accrue  until 
the  property  had  been  demanded  and  refused ;  that 
the  plaint  contained  no  allegation  of  such  demand 
and  refusal ;  that  the  plaint  could  not  be  amended  by 
the  insertion  of  such  an  allegation  after  answer  filed ; 
and  that  therefore  the  suit  could  not  be  maintained. 
Heldt  reversing  the  decree,  that  even  if  the  present 
case  were  one  in  which  the  provision  as  to  demand 
could  have  any  application  at  all,  still  the  suit  ought 
not  to  have  been  dismissed  on  that  technical  ground, 
when  the  defendant  by  his  answer  traveraed  the 
whole  of  the  allegations  in  the  plaint  and  pleaded 
the  statute  of  limitation.    Mavikya  Bow  Lakbh- 

XATYAH  V.  MAHIXYA  KOW  OoFAL  BOW 

[7  Mad.,  40O 


187. 


■r 


Suit  to  set  aside  sale  for 


arrears  of  revenue  and  for  possession— Par* 
okiue  bg  fraud — Jffoffeiiure  qf  tenaneg^TruHee  of 


(    6766    ) 


DIGEST  OF  CASES. 


(     6766!    ) 


'PliAINT^eoiUinued. 

6.  AMENDMENT  OF  'PhAlST— continued, 

owner  in  equity.  -  The  plaintiff  sued  to  recover  pos- 
«e88ion  of  certain  land,  and  prayed  to  set  aside  the 
«ale  of  it  by  the  revenue  authorities  for  arrears  Si 
a^iessment  due  on  the  land.  He  alleged  that  he  had 
let  the  land  to  the  defendant,  on  condition  of  the  lat- 
ter paying  the  Government  assessmont  and  certain 
rent  in  cash  and  kind  to  the  plaintiff;  that  the 
defendant,  having  intentionally  made  a  default  in  pay- 
ment of  the  assessment,  fraudulently  caused  the  land 
to  be  sold  by  the  revenue  authorities  and  purchased 
it  himself.  The  defendant  traversed  the  plaintiff's 
allegations,  and  stated  that  he  was  in  possession  of 
the  land  as  purchaser  at  the  revenue  sale.  The  Sub- 
ordinate Judge  rejected  the  plaintiff's  clum,  holding 
that  he  failed  to  prove  either  the  defendant's  liability 
to  pay  the  assessment,  or  any  fraud  on  his  part  with 
respect  to  the  aaJe  of  the  land,  and  that  the  sale  could 
not  be  set  aside.  His  decree  was  affirmed  on  appeal 
by  the  Assistant  Judge  on  the  sole  ground  that  the 
sale  could  not  be  'set  aside.  He  did  not  go  into  the 
merits  of  the  case.  On  appeal  to  the  High  Court, — 
Meld  that  the  plunt  ought  not  to  have  contained  any 
prayer  for  setting  aside  the  sale,  but  that,  as  it  con- 
tained a  prayer  for  possession,  it  might  be  read  as 
praying  Tor  at  least  that  the  plaintiff  might  have  been 
permitted  to  amend  it  so  that  it  might  simply  pray) 
that  the  defendant  should,  under  the  circumstances 
alleged  by  the  plaintiff,  be  declared  a  trustee  of  the 
land  for  the  plaintiff.  Held  also  that,  if  the  plain- 
tiff's allegations  were  true,  the  plaintiff  would  be  enti- 
tled to  such  a  declaration,  and  the  defendant  would 
be  discharged  of  his  sub-tenancy  in  consequence  of 
his  conduct  which  worked  a  forfeiture  of  any  right 
to  be  continued  as  tenant.  Balkbishna  VASiTDBy  r. 
Madhatbay  Nabatan  I.  If.  B.»  6  Bom.,  73 


188. 


Suit  for  poasession   on 


ground  of  ezolllsive  right^Appellale  Court, 
Power  of — Variance  between  pleading  and  proof. 
— When  a  plaintiff  sues  to  recover  possession  of  pro- 
perty on  the  allegation  that  he  had  purchased  it  with 
his  own  money,  and  the  miit  is  dismissed  in  the  Court 
•of  first  instance,  the  Court  of  Appeal  is  not  justified 
in  giving  the  plaintiff  a  decree  for  a  portion  of  the 
piopertyf  on  the  ground  that  the  whole  was  the  pro- 
perty of  a  joint  Hindu  family  in  which  the  plaintiff 
was  a  co-sharer.  Mckhoda  Soondubt  Dasi  o.  Rax 
Chubk  Kabmokab 

IX  li.  R.,  8  Calc,  871 :  11  CL.  B.,  194 


189 


'Suit  for  poBsession  of  Bhare 


of  joint  Hindu  family  before  partition— /Srni^ 
for  partition, — A,  one  of  three  members  of  an 
undivided  Hindu  family,  mortgaged  his  share  in  the 
immoveable  family  property  to  B.  The  mortgage 
Te<ated  that  the  money  wss  raised  in  order  to  enable 
^  to  sue  his  co-parceners  for  partition  of  the  family 
property  and  possession  of  his  share  therein.  A  sub- 
sequently did  bring  a  suit  with  that  object  against  his 
co-parceners,  but  allowed  it  to  be  dismissed  against 
him  for  de&kult.  B  now  brought  a  suit  against  A 
and  his  co-parceners  for  possession  of  A*%  share  in 
such  family  property.  Reld  that  B's  suit,  being  a 
suit  for  possession,  was  wrongly  framed,  and  was  not 
maintidnable,  there  never  having  been  any  partition 

VOTi.  IT 
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5.  AMENDMKNT  OF  "P'LkmT—eontinued. 

of  the  joint  family  property.  Leave,  however,  wa« 
given  to  ^  on  certain  terms,  to  amend  his  plaint,  so 
as  to  make  his  suit  a  suit  for  paHition.    Ebishkaji 

LAKSHHAIT  RAJYABB  r.  SiTABAM  MVBABBAY  JaEHX 

[L  li.  B.,  5  Bom.,  496 

140. Suit  for  money  reoeived  for 

"jgHdAvktiS^— Addition  of  prayer  for  account — 
Amendment  of  plaint  on  appeal— Civil  Procedure 
Code,  1882,  e.  54.— Plaint  allowed  by  the  High  Court, 
on  a  regpalar  appeal  to  be  amended  by  insertion  of  a 
prayer  for  an  account.  Bai  Avofb  v.  Mi7L0HAin> 
GiBBHAu       ;  .     I.  li.  B.,  9  Bom.,  855 

141, ~  Alternative  oaae— OmtV^ton 

to  put  cate  in  dlternatire, — Where  the  plaintiff  has 
not  put  forward  an  alternative  case  as  he  might  have 
done,  he  may  have  leave  to  amend  his  plaint  and  to 
state  his  case  correctly  therein  if  the  Court  thinks 
that  he  has  rested  his  claim  upon  wrong  grounds' 
from  misinformation,  ignorance  of  law  or  fact,  mis- 
take or  misconstruction  of  documents.  Lakshmibai 
V.  Habi  bik  Rayji         ...       9  Bom«»  X 

142 Omission  to  put 

Case  in  alternatire — Civil  Procedure  Code,  1882, 
s.  53.— Where  a  plaintiff 's  claim  as  originally  stated  in 
his  plaint  was  bnsed  on  the  allegation  of  the  invalidity 
of  a  will,  an  application  at  the  hearing  of  the  case  to 
amend  the  plaint  by  inserting  a  clause  'submitting 
that,  even  if  the  will  were  valid,  it  did  not  dispose  of 
the  whole  of  the  testator's  property,  was  refused, — 
the  Court  holding,  under  s.  68  of  the  Civil  Pro- 
cedure Code  (XIV  of  1882),  that  the  case  made  by 
the  proposed  amendment  would  be  inconsistent  with 
the  case  made  in  the  plaint  as  originally  framed. 
Damodab  Madhowji  v.  Pubmavaitdas  Jbbwak- 
DA8  .    I.  Ii.  B,  7  Bom.,  156 


148. 


Omission  to  ash 


J  or  alternative  relief— Frame  of  suit — Account 
ond  discovery,  — After  parties  have  come  to  trial  to 
determine  which  of  two  stories  is  true,  the  plaintiff 
cannot  be  allowed  to  amend  his  plaint  by  abandoning 
his  own  story  and  adopting  that  of  the  defendant* 
and  asking  relief  on  that  footing :  for  the  question, 
whether  on  that  footing  the  plaintiff  is  entitled  to 
relief,  is  one  to  which  the  defendant's  attention  has 
not  been  called,  and  which  he  has  had  no  oppor- 
tunity of  answering.  In  a  suit  to  recover  a  specified 
sum  for  the  hire  of  cargo-boats  and  n>>t  asking  for 
any  other  relief,  the  del en^frut  alleged  and  proved 
that  he  was  merely  the  agent  of  the  plaintiff  to  find 
hirers  for  the  boats,  and  that  he  was  not  liable  for  the 
hire  of  the  boats.  Held  that,  although  prim^  facie 
a  principal  is  entitled  to  an  account  and  discovery 
from  his  agent,  the  plaintiff  could  not  obtain  such 
relief  in  the  suit  as  framed,  and  that  he  could  noti 
after  coming  t)  a  hearing,  be  allowed  to  amend  his 
plaint  by  inserting  an  alternative  prayer  for  relief, 
upon  the  footing  of  the  case  set  up  by  the  defendant. 
Shibkbisto  Sikoab  v.  Abdool  Hakbbic 

[I.  L.  B,  5  Calo.,  692 :  5  C.  L.  B,  455 

144. Withdrawal  of  part  of  claim 

— Suit  brought  for  amount  in  excess  of  jurisdiction 
of  Munsif^Suit  to  declare  land  liable  to  he  sold  »j| 

10  H  a 
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6.  AMENDMENT  OF  FLAl^T- continued. 

taeeution  of  decree — Civil  Procedure  Code,  ea,  50 
and  373. — In  a  suit  brought  in  a  District  Munsifs 
Conrt  to  declare  certain  land  liable  to  be  sold  in  exe- 
cution of  a  decree  for  more  than  H 2,000,  the  defen- 
dants pleaded  that  the  Court  had  no  jurisdiction. 
The  Munsif  allowed  the  plaintiff  to  amend  the 
plaint  by  stating  that  he  abandoned  his  claim  to 
execute  the  decree  against  the  land  for  more  than 
B2,500.  On  appeal,  the  District  Judge  held  that 
the  plaint  could  not  be  amended  after  the  first 
hearing.  Held  on  appeal  to  the  High  Court  that 
the  claim  waa  not  one  which  could  be  amended,  so 
as  to  bring  the  suit  within  the  pecuniary  jurisdic- 
tion of  the  District  Munsif.  Avhaji  r.  Rava 
KuBUP        .  .    I.  Ik  B.,  10  Mad.»  152 


145. 


Allegation  of  fraud— Altera* 


tion  of  nature  of  fraud  charged.— Where  in^  suit 
for  repayment  of  a  certain  sum  which  had  after  a 
compromise  made  by  the  official  assignee  been  paid 
to  a  person  who  had  assisted  in  taking  the  ac- 
coQDta,  such  payment  being  unauthorized  by  the 
Court,  the  plaint,  as  .presented,  alleged  the  frau- 
dulent concealment  of  the  payment  from  the  assignee 
and  afterwards,  when  nil  the  evidence  had  been 
taken,  and  it  had  been  established  that  the  assignee, 
knew  of  the  payment,  this  was  amended  to  the  state- 
ment that  if  he  did  know  of  it  he  had  no  power  to 
consent  to  it,  and  that  his  consent  ^ould  not  be 
binding,  the  payment  being  a  fraud  upon  the 
Court, — ffeld  that  the  amendment  at  the  stage  when 
it  was  made  was  not  permissible.  Abdul  Hobsbin 
Zbhail  r.  TuBNBB        .     I.  Ii.  B./U  Som.,  620 

[L.  B.,  14  L  A.,  HI 


146. 


Charges  of  firaud-  General 


allegationt  of  fraud — Amendment  of  plaint  on' 
appeal^  Objection  taken  for  first  time  on  appeal. — 
Where  a  plaintiff  seeks  relief  on  the  ground  of  fraud, 
and  the  plaint  contains  general  allegations,  but  no 
specific  instances  of  the  alleged  fraud,  it  ought 
to  bo  immediately,  on  presentation,  rejected  or 
returned  for  amendment,  as  it  does  not  disclose  a 
cause  of  action.  The  plaintiff  sued  to  recover 
damages  caused  by  the  defendant's  fraud  daring 
his  management  of  the  plaintiff's  estate  from  1S70 
to  1884.  The  plaint  disclosed  no  specific  instances 
of  the  fraud  imputed  ^o  the  defendant.  The  Court 
of  first  instance,  without  going  into  evidence,  rejected 
the  plaintiff's  claim  on  the  preliminary  ground  that 
the  plaintiff  had  no  right  to  sue  during  the  lifetime 
of  his  adoptive  mother.  In  second  appeal,  the  respon- 
dent objected  that  the  plaint  was  defective.  The 
plaintiff's  pleader  asked  for  leave  to  amend  it  by 
specifying  certain  instances  of  the  alleged  fraud. 
Held  that  the  amendment  could  not  then  be  allowed, 
and  the  suit  must  fail.     Ebishkaji  v.  Wamva ji 

[L  Ii.  B^  18  Bom.,  144 


147. 


Stdt  by  Bank  for  money 


against  executrix-  Civil  Procedure  Code,  a.  63 
— Order  returning  plaint  for  amt-ndment — Form  of 
emit. — A  suit  was  brought  by  the  manager  of  the  M 
Bank  against  the  executrix  of  B  to  recover  a  sum  of 
inon?y  as  due  upon  a  bond  executed  by  £  in  favour 
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5.  AMENDMENT  OF  VLAIKH— continued. 

of  the  Bank.  The  plaint  described  the  defendant 
as  *'  Mrs.  Sarah  0.  Barlow,  of  Mussoorie,"  and  stated 
tfiat  she  was  executrix  of  the  deceased  B.  It  begmn 
thus :  **  Qeorge  Henry  Webb,  Manager  of  the  above* 
named  plaintiff's  business,  states  as  follows,"  and 
proceed<Hi  to  state  that  the  deceased  was,  at  the  time 
of  his  deith,  **  indebted  to  the  plaintiff,"  and  to  aet 
forth  the  cause  of  action  in  detail.  It  was  signed 
and  verified  thus:  "  For  the  B  Bank,  Limited, 
G.  H.  Webb,  Manager."  The  Court  «.f  first  in- 
stance  returned  the  plaint  for  amendment  under  s.  53 
of  the  Civil  Procedure  Code,  because  the  suit  should 
not  have  been  brought  in  the  form  in  which  it  waa 
brought,  but  in  the  form  referred  to  ins.  218  and 
No.  105  of  Sch.  IV  of  the  Code.  Held,  with 
reference  to  this  ground,  that  the  plaintiff  waa  at 
liberty  to  bring  a  suit  for  money  against  any  person 
administering  to  or  representing  the  estate ;  and  if 
SQch  suit  should  .be  found  with  reference  to  the  facts 
in  evidence  not  maintainable,  it  should  be  dismissed ; 
but  there  was  no  authority  for  returning  a  plaint  for 
amendment,  when  it  was  found  that  the  suit  was  not 
maintainable  in  the  form  in  which  it  was  brought^ 
in  order  to  amend  it  so  as  to  convert  the  suit  into  one 
of  a  different  character.  Mttbboo&ib  Bank  r.  Bab* 
LOW        ....     L  If.  B.,  9  AIL,  188 


148. 


Suit  to  restrain  interfer- 


ence witli  private  right— Cm/  Procedure  Code, 
89*  31,  53. — A  sued  for  an  injunction  to  restnun  in- 
terference with  his  right  to  grasc  cattle  on  the  bed  of  a 
certain  tank.  The  other  raiyats  of  the  village  in  whom 
the  same  right  vested  were  originally  joined  as  plain- 
tiffs, but  the  plaint  was  amended  under  s.  63  of  the 
Code  of  Civil  Procedure,  and  their  names  were  struck 
off  the  record.  A  proved  no  special  damage.  Seld 
(1)  that  the  fact  that  the  other  raiyats  of  the  village 
had  similar  rights  did  not  make  A*b  right  a  public 
right  in  the  sense  that  no  action  oould  be  brought 
upon  it  unless  special  damage  was  proved ;  (2)  that 
the  right  claimed  vested  in  ^.severally  aa  well  aa 
jointly  with  the  other  raiyats^  and  the  amendment  of 
the  plaint  was  not  contrary  to  the  provisions  of  s.  81 
or  53  of  the  Code  of  Civil  I^rocedure.  Venkataohala 
r.  EuPFiTBAici        .  I.  Ii.  B.,  11  Mad.,  42 


149. 


Change  in  form  of  suit,  the 


cause  of  action  being  unchanged— Otrt7  Pro- 
cedure Code,  1882,  s.  53, — The  plaintiffs  alleged  that 
the  defendants  had  encroached  on  the  bed  of  a  tank, 
raised  embankments,  and  cultivated  crops  which  in- 
terfered with  the  plaintiffs'  supply  of  water;  and 
they  prayed  for  a  decree  ejecting  the  defendants  from 
the  land  encroached  on  and  restraining  them  from 
interfering  with  it.  ffeld  that  the  Court  was  not 
precluded  by  s.  58  of  the  Code  of  Civil  Procedure 
from  passing  a  decree  declaring  the  plaintiffs'  right 
to  the  water  of  the  tank  directing  the  defendants' 
embankments,  etc.,  to  be  removed  and  regulating  the 
cultivation  of  their  lands ;  but  that  the  defendants' 
liberty  of  cultivation  should  not  be  restricted  more 
than  was  necessary  to  secure  the  plaintiffs'  supply 
of  water.    Pulavada  r.  'Raytjtrv 

[I.  Ii.  B.,  11  Mad.,  M 
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150. 


Joint  flBkmUy^Mortffaffe  by  a 


Jather — Decree  against  Jather  on  mortgage  giving 
possetsion  trilh  interest  and  eoete — Son's  liahilitg 
to  satisfif  the  decree  as  to  interest  and  costs. — The 
plaintiff's  father  mortgaged  certain  ancestral  pro- 
perty for  a  limited  term.  A  suit  was  bronght  on  the 
mortgage  against  the  father,  and  a  decree  was  passed^ 
directing  the  roortgagod  property  to  be  handed  over  to 
the  mortgagee  for  a  certain  time,  and  awarding  pay- 
VMnt  of  interest  and  costs  by  the  father.  In  execn* 
tion  of  this  decree,  the  mortgagee  sought  to  recover 
the  001^  by  sale  of  the  property  in  question. 
Thereupon  the  plaiutiifs  sued  for  a  declaration  that 
the  property  was  not  liable  to  be  sold  in  execution  of 
the  decree  against  the  father  on  the  ground  that  tlie 
•debts  contra^d  by  the  father  were  for  immoral  pur- 
poses, and  that  therefore  the  estate  could  not  be 
bound  by  the  decree  at  all.  The  Court  of  iirst  in- 
stance found  that  the  debts  had  not  been  incurved  for 
Any  immoral  purpose,  and  dismissed  the  suit.  At  the 
hearing  of  the  appeal  to  the  High  Court  it  was  alleged 
that  the  ilaintins  had  separated  from  their  father 
before  the  mortgage  decree  was  passed  against  him, 
and  an  application  was  made  on  their  behalf  that 
the  plaint  in  this  case  should  be  amended  by  inserting 
an  allegation  to  that  effect.  Held  that  the  amend- 
ment could  not  be  allowed.  Such  an  amendment 
would  entirely  alter  the  points  of  contention  between 
the  parties.  In  suing  in  the  form  adopted  by  the 
plaintiffs  they  doubtless  intended  to  take  the  chance 
^-of  getting  a  greater  advantage  than  they  would  have 
■obtained  if  they  had  sued  merely  as  separated  sons. 
They  sought  to  liberate  the  property  altogether  from 
liability  on  the  ground  that  the  debt  was  immoral, 
and  tluit  the  estate  could  not  therefore  be  bound  by 
the  deci*oe  at  all.  That  being  so,  and  the  plaintiffs 
having  omitted  to  allege  partition,  they  could  not 
BOW  ask  the  Court  to  put  their  suit  on  a  new  footing. 

NaBATAKBAY  DAMOPAB  r.  JATHKBYAHir 

[I.  Ii.  B,,  12  Bom.,  481 


151. 


Suit  to  declare  alienatioa 


toy  Hinda  widow  Invalid— 5pect/!c  Relief 
Act,  8.  42 — Civil  Procedure  Code,  s,  6S — Amend' 
snent  of  plaint — Death  of  toidoto  pending  appeal 
hg  plaintiff^— Right  of  appellant  to  proceed  with 
appeal — Plaint  not  to  he  amended  hg  claim  for 
possession, — The  proviso  to  s.  42  of  the  Specific 
Belief  Act,  that  "  no  Court  shall  pass  a  declaratory 
-decree  where  the  plaintiff,  being  able  to  seek  further 
Telief  than  a  more  declaration  of  title,  omits  to  do  so," 
refers  to  the  position  of  the  plaintiff  at  the  date  of 
suit :  where  a  suit  was  brought  for  a  declaration  that 
certain  alienations  of  land  made  by  a  Hindu  widow  to 
the  defendants  were  not  binding  on  the  plaintiff,  her 
reversionary  heir,  and  pending  appeal  by  the  plain- 
tiff, the  widow  died, — Held  (1)  that  the  plaintiff 
was  entitled  to  proceed  with  his  appeal ;  (2)  that  the 
plaintiff  could  not  be  permitted  to  amend  his  plaint 
And  claim  possession  Gotikda  o.  PmniCDEyi 

CL  li.  Bh  12  Mad.,  186 

•  162. Suit  in  Civil  Court  to  en- 
force exchange  of  pottah  and  muohalka — 
Civil  Procedure  Code,  s.  58 — Madras  Rent  Recoverg 


TTLAlNT-^ontinued, 

6.  AMENDMENT  OF  FLXnUT-^onlinmed. 

Act  ^Madras  Aet  Vlll  of  1866J—Deelaraiorg 
decree. — ^A  suit  in  the  Court  of  a  District  Munsif  to 
enforce  acceptance  of  a  pottah  and  execution  of  a  mu- 
chalka  by  defendant  in  respect  of  a  holding  in  a  village 
to  which  the  plaintiff  claimed  title,  was  dismissed  as 
not  being  maintainable.  Held  that  the  suit  should 
not  have  been  dismissed,  but  the  plaint  should  have 
been  amended  by  the  addition  of  a  prayer  for  a  decla- 
ration of  the  plaintiff's  title,  and  that  the  Court  then 
would  have  had  jurisdiction  to  grant  by  way  of  conse- 
quential relief  the  relief  originally  sought.  Naba- 
siiucA  r.  SuBYAKABATANA  L  Ii.  B.,  12  Mad.,  481 

163. Plaint  for  declaratory 

decree  without  consequential  relief— O^y^e- 
tion  to  plaint  not  taken — Ground  for  dismissal  of 
suit.-»-A  suit  shjuld.not  be  dismissed  by  an  Appellate 
Court  oil  the  ground  of  its  being  one  asking  merely 
for  a  declaratory  decree  and  no  consequential  relief, 
where  that  objection  has  never  been  taken  by  the 
defendants  to  the  suit.  The  plaintiffs  should  in  such 
a  case  be  allowed  an  opportunity  of  amending  their 
plaint.    LiiiBABi!^  Kbibhka  o.  Kama  bik  PisfPLV 

[L  Ii.  B.,  18  Bom.,  648 


164. 


Suit  for   rent.  Decree  for 


use  and  occupation  ia— Civil  Procedure  Code 
C1882J,  s,  53—  Variance  between  pleading  and  proof  . 
— A  suit  was  brought  for  rent  of  a  hat  oq  the  basis  of 
a  verbal  settlement  for  three  years  at  an  annual  jama 
ofH370.  The  defendants  denied  the  settlement.  The 
first  Court  found  for  the  plaintiff  ;  but  on  appeal,  an 
objection  having  been  raised  by  the  defendants  that 
the  verbal  lease  was  illegal  under  the  Transfer  of 
Property  Act,  the  suit  was  dismissed.  The  plaintiffs 
contended  on  appeal  that  the  suit  should  not  have 
been  dismissed,  but  that  they  were  entitled  to  a  decree 
for  use  and  occupation.  Held  that  a  decree  for  use 
and  occupation  of  the  land  by  the  defendants  could 
not  be  granted  in  this  case,  as  that  would  amount  to 
an  amendment  rainng  issues  of  an  entirely  different 
character  from  those  on  which  the  tria^  was  held  in 
the  Courts  below  as  a  suit  for  rent,  and  necessitating  a 
trial  upon  fresh  evidence.  Such  amendment  coi^d 
not  be  alluwed  under  s.  53  of  the  Civil  Procedure 
Code.  Lukhee  Kanto  Dass  Chourdhurg  v.  Sumeer' 
uddin  Lusher,  18  B.  L,  R„  243 :  21  W,  R„  208  ; 
Eshan  Chunder  Singh  v.  Shama  Churn  Bhutto, 
11  Moore's  L  A,,  20 ;  Narainee  Dostee  v.  iVuTO- 
hurrg  Mahanto,  Marsh,,  70,  referred  to.  Subbn- 
dba  Nabaiv  SnrGH  r.  Bhai  LalThakub 

[I.  Ii.  B.,  22  Calc,  762 


166. 


Amendment  in  respect  of 


parties — Striking  names  out  of  plaint — Amending 
issues, — Pour  plaintiffs  sued  as  partners,  but  it  Mras 
found  during  the  trial  that  they  were  not  all  part* 
ners  at  the  time  the  oause  of  action  accrued ;  and 
the  Judge  thereupon  amended  the  issue  which  had 
been  raised  on  that  point,  and  raised  the  question 
whether  the  plaintiffs  were  or  were  not  partners ;  and 
it  being  decided  in  the  negative,  the  Judge  ordered 
two  of  the  plaintiffs'  names  to  be  struck  out  of  the 
plMnt,  and  gave  a  decree  in  favour  of  the  other 
pUuntiffs.    Held  that  the  Judge  acted  rightly  in 
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FliAINT  -  continued, 

6.  AMENDMENT  OP  PLAINT— cofrttimerf. 

amending  the  issue,  bat  that  he  should  have  done  so 

without  striking  the  names  of  the  plaintiffs  out  of  the 

plaint.    East  Indian  Railway  Company  r.  Jobdan 

[4  B.  Ii.  R„  O.  C,  97 :  14  W.  R.,  O.  a,  U 


166. 


Hindu  widow 


"■"Joinder  of  plaintiffe  one  of  whom  has  no  right  to 
tuejor  pre'emption,—  The  plaintiffs  in  a  suit  to  en« 
force  a  right  of  pre-emption  based  on  the  wajib-al-un 
of  a  village,  which  gave  the  right  to  **  co-sharers," 
alleged  themselves  to  be  jointly  interested  in  the 
village,  and  in  their  plaint  claimed  relief  jointly. 
One  of  the  two  plaintiffs  was  the  widow  of  a  co-sharer 
in  the  village,  who,  at  the  time  of  his  death,  was 
a  member  of  a  joint  Hindu  family,  and  it  was  held  she 
could  not  claim  pre-emption.  Seld,  with  reference 
to  the  manner  in  which  the  plaint  was  framed,  that 
the  other  plaintiff  could  not  claim  pre-emption  en* 
tirely  on  his  own  account  without  amending  the 
plaint,  but  that  it  was  too  late  for  him  to  take  such  a 
coarse.  Damodar  Dae  v.  Ookal  Chand,  1.  X.  M.,  7 
AIL,  79,  referred  to.  Kaban  Sing>h  v.  Muhakmad 
IiMAiii  Khan  I.  Ij.  B.,  7  All.,  860 


157. 


Joinder   of 


oaueee  of  action — Same  parties  suing  in  different 
capacities— Civil  Procedure  Code,  1877,  ss,  '^6  and 
SL — By  the^Memorandum  and  Articles  of  Association 
of  the  New  Dhurumsey  Pconjabhoy  Spinning  and 
Weaving  Company,  the  plaintiffs'  firm  of  M  F  <f 
Co,  were  ap;ointed  agents  of  the  company  for 
twenty-five  years,  and  it  was  provided  that  they 
should  have  the  general  control  and  management  of 
the  company.  CI.  98  of  the  articles  provided 
that  the  said  firm,  as  such  agents,  should  have  full 
power  and  authority  (inter  alid)  to  appoint  and  em- 
ploy, in  or  for  the  purposes  of  the  transaction  and 
management  of  the  affairs  and  business  of  the  com- 
pany, such  solicitors  as  they  shoald  think  proper. 
An  agreement,  dated  26th  August  1874,  was  also 
entered  into  between  the  company  and  the  partners  in 
the  firm  of  If  F  j-  Co ,  their  executors,  administra- 
tors, and  assigns,  for  the  time  being  constituting 
the  partnership  firm  of  If  F  S^  Co,,  whereby  it  was 
agreed  that  the  said  firm  should  be  agents  to  the  com- 
pany for  twenty -five  years  to  buy  and  sell,  etc.,  and 
particularly  to  exercise  all  the  powers  contained 
in  d.  '.  8  of  the  Articles  of  Association.  Messrs, 
C  Sf  B  wore  duly  appointed  solicitors  to  the 
company,  and  acted  as  such  for  a  considerable  time. 
M,  one  of  the  members  of  the  said  firm  of  M  F  S^ 
Co,,  died  in  the  middle  of  March  1 876.  The  plainti& 
complained  that  Q,  one  of  the  shareholders  in  the 
company,  became  desirous  of  ousting  the  plaintiffs 
from  the  position  of  agents  of  the  company,  and 
of  becoming  the  managing  director  of  ^he  company ; 
that  in  July  1881  he  procured  his  own  election  and 
that  of  certain  nominees  of  his  as  directors  of  the 
company ;  and  on  the  8th  August  1881  pitMnired  the 
passing  of  a  resolution  at  a  Board  meeting  to  the 
effect  that,  as  Messrs,  C  Sf  B,  the  company's  solici- 
tors, were  also  the  solicitors  of  the  agents,  it  was 
desirable,  for  the  interests  of  the  company,  that 
A  change  should  be  made,  and  that  Messrs,  S  C  ^ 


VIjAlfSlT^contiHued. 

5.  AMENDMENT  OP  TLAim'-continmed. 

L  be  appointed  solicitors  of  the  company.  The 
plaintiffs  alleged  that  the  only  object  of  passing  the- 
said  resolution  was  to  facilitate  the  design  of  Q,  of 
ousting  the  plaintiffs  from  their  agency,  and  getting^ 
the  manafrement  of  the  company  for  himself;  that 
Messrs.  H  C  ^  L  had  been  for  a  long  time  the 
solicitors  of  Q,  and  had  been  advising  him  in  his- 
designs  upon  the  company  and  upon  the  plaintiffs, 
and  they  contended  that  the  resolution  was  a  breadi 
of  the  contract  between  the  company  and  the  plaintifls- 
and  a  violation  of  the  Articles  of  Association  of  ^the 
company.  The  phdntiffs  sued  Q  and  two  other  direc-^ 
tors  of  the  company  and  the  company  itself,  and 
prayed  for  an  injunction  against  the  defendants  to- 
restrain  them  from  committing  any  breach  of  the 
agreement  of  26th  August  1874  and  in  particular 
from  carrying  into  effect  the  resolution  appointing 
Messrs,  R  C  Sf  L  9a  solicitors  for  the  company, 
and  to  restrain  them  from  doing  anything  inconsis* 
tent  with  the  Memorandum  and  Articles  of  Associa* 
tion.  The  defendants  contended  that  the  contract  of 
the  26th  August  1874  had  been  determined  by  the 
death  of  M,  and  that  the  powers  conferred  on  the 
sgents  by  c1.  98  of  the  Articles  were,  subject  to  the 
general  powers  of  management,  vested  in  the  directora 
by  the  Articles,  and  tbit  the  case  was  not  one  in 
which  an  injunction  could  be  granted.  Counsel  on 
behalf  of  the  plaintiffs  sought  to  obtain  the  in  junction 
on  the  ground  that  the  resolution  of  the  8th  August 
1881  appointing  Messrs,  H  C  S^  L  solicitors  of  the 
company,  was  contrary  to  the  Memorandum  of  Asso- 
ciation, and  therefore  ultra  vires  ;  and,  in  order  that 
this  point  might  be  pressed  against  the  defendants,  it 
was  proposed  that  the  plaint  should  be  amended  by 
alleging  a  cause  of  action  in  two  of  the  plaintiffs  aa 
shareholders  as  well  as  a  cause  of  action  in  all  the 
plaintiffs  as  parties  contracting  with  the  company. 
Held  that,  under  the  provisions  of  ss.  26  and  31  of  the 
Civil  Procedure  Code  (Act  X  of  1877),  the  amendment 
could  not  be  allowed.  The  plaintiffs,  as  shareholdera 
and  contractors,  had  not  the  same  cause  of  action,  by 
'which  words  were  meant  not  only  the  act  complained 
of,  but  also  the  right  violated  by  that  act.  The  righta 
of  the  plaintiffs  as  contractors,  alleged  to  be  violated 
by  the  resolution,  were  rights  given  to  them  by  their 
agreement  J  but  the  rights  of  the  plaintiffs  as  share* 
holders  were  rights  secured  to  them  by  the  Articles 
of  Association.    Nusbbbwanji  v.  Gordon 

[I.  Ii.  B.,  6  Bom.,  96^ 


168. 


Amendment  of 


plaint  on  appeal — Adding  parties, — In  a  suit  for 
arrears  of  rent  of  the  plaintiff's  share  of  a  talukh  it 
appeared  that,  in  the  year  1279,  a  partition  was 
effected  of  the  samindsri  in  which  the  defendants 
talukh  was  situated,  and  that  the  talukh  ceased  to  be 
held  exclusively  by  the  plaintiff,  but  was  divided 
between  him  and  certain  other  persons,  who  were  not 
made  parties  to  the  suit.  Held  that  the  plaint  could 
not  be  amended  by  making  the  co-sharers  parties  at 
the  hearing  of  the  appeal.    Obhot  Gobind  Chow- 

DHBT  V,  HUBTOHUBN  CHOWDHBT 

[L  Ii.  B.,  8  Calo.,  87T 
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15a 


SuU    h$    one 


member  of  an  "  undivided  Hindu  family — Non- 
joinder  of  other  persons  interested  in  a  family 
hueineee* — In  1887  the  plaintiff  appdnted  the 
defendant  to  serve  for  three  years  as  manager  of  a 
business  in  Moulmein,  which  was  the  business  of  the 
undivided  Hindu  family  to  wluch  the  plaintiff 
belonged.  In  1893  the  plaintiff,  without  joiniug  the 
otber  members  of  his  family,  sued  the  defendant 
for  damages  for  breach  of  the  contract  of 
aervice,  and  it  was  held  that  the  suit  was  not  main* 
tainable  in  the  absence  from  the  record  of  the  other 
partners  in  the  businesss.  Held  that  by  reason  of 
the  fact  that  an  amendment  of  the  plunt  might 
deprive  the  defendants  of  the  defence  of  limitation 
and  of  the  other  circumstances  in  the  case,  the  plaintiff 
should  not  be  allowed  on  appeal  to  amend  the  plaint 
by  bringiug  his  partners  on  to  the  record.  AIiAQ-afpa 
Chbtti  «.  VEKUAir  Chbtti  I.  li.  B.«  18  MacL»  88 


180. 


Civil  Procedure 


Code  (1882)9  es.  27  and  63  —Amendment  of  plaint  by 
bringing  oh  a  new  plaintiff  on  second  appeal, — 
Plaintiffs  sued  in  1894  to  recover  property  belonging 
to  the  estate  of  a  testator,  claiming  to  be  his  execu- 
tors under  a  will.  The  property  was  alleged  to  have 
been  entrusted  by  the  testator  in  1893  to  the  defen- 
dant. The  will  contained  no  express  appointment  of 
executors,  but  it  provided  that  the  plaintiffs  should 
take  care  of  the  estate  during  the  minority  of  a  son 
who  was  to  be  adopted  to  the  testator,  and  imposed 
upon  them  the  duty  of  providing  for  the  maintenance 
of  persons  therein  named.  The  adoption  haying 
taken  place  after  the  institution  of  the  9mt,—Held 
that,  under  the  circumstances  of  the  case,  the  plaint 
should  be  amended  on  second  appeal  by  substituting 
the  adopted  son  as  plaintiff  with  one  of  the  present 
plaintiffs  as  his  next  friend.  Sbbhamma  v. 
Chbnwappa  .  .  I.  li.  B.,  20  Mad.,  467 


161. 


Suit  brought  in 


the  name  of  the  idol  of  a  temple — Amendment 
allowed  to  name  of  manager  of  temple — Practice. — 
A  suit  relating  to  property  alleged  to  belong  to  a 
temple  cannot  be  brought  in  the  name  of  the  idol  of 
the  temple.  Where  such  a  suit  was  so  brought,  the 
Court  in  second  appeal  allowed  the  plaint  to  be 
amended,  on  certain  <x>nditions,  by  substituting  the 
name  of  the  person  alleged  to  be  the  manager  of  the 
temple,  but  without  prejudice  to  any  question  which 
might  subsequently  be  raised  as  to  such  person's 
^ocus  standi  in  the  suit.  Thaettb  BaqhuRATHJI 
Hff  AHABAJ  «.  Shah  Lal  Ghahd 

[I.  Ik  R.,  19  AIL,  880 

162.  ; Addition    of 

parties  on  second  appeal,  -  In  a  suit  by  the  mana- 
ger of  a  Hindu  joint  family  to  recover  possession  of 
certain  lands  from  the  defendant,  the  plaintiff  was 
allowed  on  second  appeal  to  amend  his  plaint  by 
making  other  members  of  the  family  parties  to  the 
auit.    Uabi  Qopaii  f.  Goeasdab  Eushabashbt 

[L  Ii.  B.,  la  Bom.,  168 

168.   -    — -        Addition    of 

parties — Suit    originaily     against    owner — Ship 


VIiAINT-^ontinued. 

5.  AMBNDMSNT  OF  PhAmT-^ontinued. 

added  as  party  defendant, — ^In  a  suit  for  ooUirion 
originally  filed  against  the  owners  of  a  ship, — Held 
that  the  plaintiffs  might  amemi  the  plaint  by  adding 
the  ship  as  a  party  defendant  Bombay  and  PsiMliA 
Stbaic  Kayioatiok  CoMFAinro.  Shbfhbbd 

[L  Ii.  B.,  12  Bom..  287 

164.  — — ■ Suit  by  parties 

for  title  to  partnership  property. — Where  a  partner 
sued  to  establish  his  exclusive  title  to  the  partnership 
property  attached  and  seiied  in  execution  of  a  decree 
against  another  partner,  the  High  Court  on  appeal 
allowed  the  plaintiff  to  amend  his  plaint  by  convert- 
ing that  suit  into  one  for  a  dissolution  of  partnership 
and  an  account,  and  remanded  the  case,  with  a  direc- 
tion to  the  lower  Court  to  make  the  other  partners 
parties  to  it  and  to  take  an  account.    Eabixbjeui  «1 

CONBBBYATOB  07  FOBBBTS     I.  Ii.  B.,  4  Bomu»  222 


165. 


Amendment  on 


appeal. — Under  the  circumstances,  the  plaintiff  was 
allowed  to  amend  his  plaint  on  appeal,  so  as  to 
make  it  a  plaint  against  one  debtor  sJone,  he  having 
sued  others  who,  as  he  framed  his  cause  of  act]o% 
were  not  liable,  while  he  would  be  prejudiced  by  the 
dismissal  of  the  suit  as  against  them.  Mahombd 
Zahoob  Aiii  Khan  v*  Butta  EoBit 

[11  Moore's  I.  A.,  468 : 8  W.  B.,  P.  C,  9 

See  Pbo^t  v.  Bbll  .    20  W.  Bi^  8 


166. 


Cirt7  Procedure 


Code  (Act  X  of  1877),  s.  416— Procedure -Sub- 
stitution of  parties — Criminal  Procedure  Code  (Act 
X  of  1872) y  8. 521— Order  by  Magistrate  for  removal 
of  obstruction  from  a  public  thoroughfare — Suit 
against  Magistrate  to  establish  right* — Under 
s.  521  of  the  Criminal  Procedure  Code  (Act  X  of 
1872),  a  first  class  Magistrate  in  charge  of  a  talukh 
made  an  order  de<;laring  certain  land  to  be  part  of  a 
public  thoroughfare,  and  directing  the  plaintiff  to  r^ 
move  the  obstruction  caused  by  him  to  it.  The  plain- 
tiff sued  the  Magistrate  to  establish  his  right  to  the 
land,  alleging  that  it  was  bis  private  property,  and 
that  the  Magistrate's  order  was  wrong.  The  Assistant 
Judge  who  tried  the  suit  dismissed  it,  holding  that 
it  did  not  lie  against  the  Magistrate.  On  appeal  to  the 
High  Court, — Held  that  the  Assistant  Judge  might 
have  properly  permitted  the  plaintiff  to  amend  his 
suit  by  striking  out  the  name  of  the  first  class  fta- 
gistrate  as  defendant,  and  substituting  in  that  capa- 
city  the  Secretary  of  State  for  India  in  Council.  The 
High  Court  accordingly  reversed  the  decree  of  the 
Assistant  Judge,  and  remanded  the  suit  for  re-trial  •n 
the  merits,  after  making  the  amendment  directed. 

NiLBANTHAPA  «.  MAGISTBATB  07  ShOLAFUB 

[I.  Ii.  R,  6  Bom.,  870 


167. 


On    the  nth 


August  1879  the  defendant,  as  a  Magistrate  in 
charge  of  a  talukh,  made  an  order  under  ss.  523  and 
526  of  the  Criminal  Procedure  Code  (Act  X  of  1872) 
directing  tlie  plaintiff  to  remove  a  certain  "  ota  ^  on 
the  ground  that  it  had  been  built  upon  a  public 
throughfare.  The  plaintiff  thereupon  sued  the 
Magistrate  for  a  declaration  that  the  "  ota  "  and  ske 
I   bdonged  to  him,  and  prayed  for  a  reversal  of  the 
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Maglatrate's  otder.  The  Aisiifcaiit  Judg^e  who  tried 
the  suit  dismisied  it,  holding  that  it  did  not  lie 
•^nst  the  defendant.  On  appeal,  the  High  Court, 
foUowing  the  decision  in  Nilkanthapa  Malkapn  v. 
Magistrate  of  Sol  a  pur,  /.  L.  R.,6  Bom.,^  670,  re- 
voied  the  deeree  of  the  Assistant  Jndgo,  and  re- 
manded the  case,  in  order  that  the  plaintiff  might 
amend  his  suii  by  striking  out  the  name  of  the  flrsfe 
class  Magistrate  as  defendant,  and  substitnting  in 
that  capacity  the  Secretary  of  State  for  India  in 
Council,  and  directing  the  lower  Court  tu  determine 
the  suit  upon  its  merits  after  the  above  amendment 
and  due  service  of  process.  Bal^bah  Chatbuklas 
t.  Maoistbatb  07  iGATFirBl.  L.  B..»  6  Boin.»  672 


108. 


-  Allowing    #•&• 


168. 


Civil  Procedure 


17L 


Amendment  hg 


*etitmt%on  of  parfiee  and  new  cause  "bj  action. — ^The 
plaintiff  brought  a  suit  against  the  Secretarj^  of 
State,  which  the  Judge  dismissed  ;  on  the  petition  of 
the  plaintiff,  he  allowed  the  plaint  in  the  suit  so 
disposed  of  to  be  amended,  and  the  name  of  a  new  de- 
fendant to  be  substituted,  and  a  different  cause  of 
action  to  be  stated.  Held  that  the  Judge  acted 
illegally,  and  that  the  plaintiff  should  have  been 
referred  to  a  new  suit.  Sbth  Dhuitbaj  r.  Sbobbtaby 
0?  Statb  fob  India  1 N.  W.,  118 :  EcL  1878. 204 


Code  (Act  XIV  of  1882J,  s,  5B— Amendment 
of  phiint  on  appeal — Substitution  of  legal  represent 
taticefor  decfased  defendant — Limitation  Act,  s,  22, 

' — A  suit  was  broaght  to  recover  arrears  of  rent. 
The  persons  whose  names  were  entered  on  the  record 
as  defendants  were,  in  fact,  dead  when  the  suit  was 
instituted.  The  suit  was  dismissed.  The  plaintiffs 
appealed  a^d  sought  leave  to  amend  the  plaint  by 
stibstituting  fbr  the  names  of  the  dead  men  those  of 
their  legal  representatives,  as  against  whom  the  suit 
would  then  have  been  barred  by  limitation.     Held 

^that    the    amendment    should    not    be    allowed. 

'KAxa^iXABjimA  r.  Pullatta 

[I.  li.  B..,  16  MacU  819  | 

170. Suhstitution  of 

parties  as  defendants.— In  an  application  to  amend 
a  plaint  by  substitution  of  the  name  of  a  firm  for 
the  Official  Assignee  as  defendants,  it  was  shown 
that  the  firm  had  been  adjudicated  insolvents,  and 
OM  of  them  had  obtained  his  permanent  discharge ; 
that  the  cause  of  action  arose  prior  to  the  insolvency ; 
and  that  no  written  statements  had  been  filed.  The 
application  was  granted,  the  costs  to  be  paid  by  the 
idaintiff.    Delhi  and  London  Bank  v.  viillsb 

[7  B.  li.  H..  Ap.,  66 


^Wihimg  out  name  of  defendant — Suit  for  damages 
for  wrongful  acts  of  Goremment  servant — Die* 
tinct  averments  against  each  party. — The  plaintiff 
had  purchased  at  a  Qovemment  auction  a  license  to 
rend  spirituous  liquors,  paid  the  first  instalment  of 
the  purchase-money,  and  demanded  a  liceflse,  but  did 
not  receive  it  until  six  days  later.  Meantime  he 
opened  a  shop  and  sold  "  tari  "  for  three  days,  when 
the  sale  wai  stopped  by  the  Extra  Assists^t  Com* 
Jsifltioner,  Dotwithstan&ng  the  plaintiff  represented 


VLAJST— continued. 

6.  AMBNBMEKT  OF  FLAINT--«MM!|«irsd: 

that  he  was  a  lioens^holder.  The  present  suit  was 
broaght  against  the  Oovemment  represented  by  the 
Deputy  Commissioner  for  damages  on  account  of 
wrongful  acts  of  the  Extra  Assistant  Commissioner* 
who  was  made  second  defendant.  The  Judge,  heading 
that  where  a  servant  does  a  wrongful  act  malicioiasly 
he  is  personally  liable  and  the  master  is  free,  left 
it  to  the  plaintiff  to  say  against  whom  he  would 
proceed.  The  plaintiff  elected  to  proceed  againgfe 
Qovemment  and  obtained  a  decree  for  a  part  of  hie 
claim.  In  the  lower  Appellate  Court  the  Judges  were 
divided  in  opinion,  the  Recorder  holding  that  the  first 
Court  was  justified  in  allowing  the  plaintiff  to  aban* 
don  his  suit  against  the  second  defendant,  to  whom 
malice  bad  been  imputed,  and  that  the  suit  was  still 
maintainable  against  the  Government;  and  the 
Judicial  Commissioner,  considering  it  irregular  to 
allow  this  action,  inasmuch  as  the  claims  for  damages 
on  account  of  the  illegal  and  malicious  acts  of  the 
second  defendant  and  fbr  damages  for  non-issue  of 
license  by  the  first  defendant  were  inconsistent  with 
each  other.  Held  by  the  High  Court  that  the  view  of 
the  Recorder  was  correct.  Nevertheless,  the  plaintiff 
ought  not  to  have  been  put  to  the  option  of  abandon- 
ing his  suit  against  one  or  other  defendant,  but  the 
suit  should  have  been  tried  out.  Held,  too,  that  the 
allegations  agunst  the  two  defendants  were  distinct, 
but  not  inconsistent,  and  that  the  Judicial  Commie* 
siner  had  taken  too  strict  a  view  of  the  plaint. 
VXTHlBLINairK  V.  €k>yEBNMBNT  .     21 W.  B.,  109 

172,  ^ Suit  broaght  under  wronip 

Aot  — Suit  erroneously  brought  under  £ent  Act, — 
Where  a  suit  had  been  erroneously  broaght  under 
Bengal  Act  Till  of  1859,  s.  30,  and  the  pkintiff 
appUed  to  have  it  amended  in  that  respect,  where- 
upon the  Munsif  dismissed  the  suit,  the  case  wm  re- 
turned by  the  High  Court  with  directions  to  allow 
the  plaintiff  to  amend  the  plaint  on  payment  of  the 
costs.  In  the  hattbs  of  thb  PBxinoN  aw 
GoBiND  Chundeb  Qhobb.  Gobind  Chundbb 
Ghosb  v.  Bykvnt  Kath  Ghosb       .  18  W,  B^,  61 


178. 


6.  BBTUBN  OF  PLAINT. 


Form  of  order  of  return — 


Civil  Procedure  Code,  1S69,  e.  29,— Where  a  plaint 
is  returned  for  amendment  under  s.  29  of  the  Code 
of  Civil  Procedure,  the  order  of  return  should  specify 
a  time  for  such  amendment.  l8iCAi£  Sahib  v. 
ABFMuaA  Chbtti  1  Mad.,  427 


174. 


Time   for  return— PreMe- 


tation  of  plaint — Civil  Procedure  Code,  1877,  #.  57. 
— Although  s.  57  of  Act  X  of  1877  contemplates  the 
return  of  the  plaint,  should  error  be  patent  when 
it  is  first  presented,  yet  there  is  nothing  in  the  wording 
of  that  section  which  forbids  the  return  of  the  plaint 
at  a  later  atage  in  the  suit.  Abdul  Saxad  v. 
Bajbndba  Kishobb  SiNGhH  .  L  Ii.  B.,  2  AD.,  867 

176.  — -^ Ground-  for  return— Jrre- 

gular  plaint^Plaint  in  language  net  that  of  the 
Court, — A  plaint  drawn  up  in  what  is,  practioally, 
Persian  ought  not  to  be  admitted  on  the  file^  but 


(    6777    ) 


DIGK8T  OF  C^lffiS. 


(    6778    ) 
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fhonlcl  be  rejected  or  returned  for  ameudment  and 
presentation  in  Urdu,  the  ordinary  language  of  inter- 
couTBeand  buftineas  in  use  in  the  district  (Patna). 
AxBBB  KoOLSB  Khan  r.  BjssiOK  Lall  Sihgh 

[8  W.  B.,  496 


176. 


Sohetiule       t  o 


plaint — Irregular  plaint — Filif^g  fres^  plaint — 
CosU, — A  plaint  which  in  the  first  count  did  not 
sufficiently  disclose  the  subject  of  claim,  without 
reading  the  schedule  annexed  as  part  of  the  plaint, 
or  when  the  action  accrued,  and  in  the  second  count 
-did  not  show  any  right  to  sue  hi  the  plaintiff,  was 
rejected  bv  the  Court  as  irregular,  but  with  liberty 
to  the  plaintiff  to  bring  a  fresh  suit.  Setnble—The 
Court  will  not  make  the  payment  of  costs  in  respect 
of  the  former  plaint  a  condition  precedent  to  filing  a 
fresh  plunt,  where  there  is  no  suggestion  of  maid 
ftdes.  LvoKHBT  MoovBY  DossBB  v.  Khettbb 
CoaxASY  Dosbbe  2  Ind.  Jur.,  N.  S.,  117 


177. 


—  Prolixity — 


Argwmeni — Irrelevancy, — A  plaint  which  Is  un- 
necessarily proliz,  or  argumentative,  or  which  contains 
irreleyant  matter,  ought  to  be  rejected  by  the  Court 
to  which  it  is  presented,  or  ought  to  be  returned  to  the 
plaintiff  for  amendment.  A  plaint  which  contains  a 
prayer  that  the  defendant  may  be  criminally  prosecu- 
ted   for    forgery      should    be    rejected.       Bisbbk 

SUHATB  %aQrR   V.  BbBB  KIBHOBB  SIHOH 

[8  W.  B^  296 

178.- Civil  Procedure 

Code,  s.  57  -  Plaint  presented  in  a  wrong  Court. — 
In  all  cases  where  no  option  as  to  the  selection  of  the 
-Court  is  allowed  by  law  to  the  plaintiff,  a.  plaint 
presented  in  a  wrong  Court  must  be  returned  for 
presentation  in  the  proper  Court.  Hl7TTiBuiiAia>i  v, 
KOTTATAH  .  I.  li.  B.j  10  Mad.,  211 


179. 


V'tnt  oj  juriS' 


diction.— 'WheTG  there  is  a  want  of  jurisdiction  m 
the  Court  in  which  a  plaint  is  presented  to  try  the 
cause  of  action  mentioned  in  it,  the  plaint  should  be 
returned  to  the  plaintiff.  Ehaitdit  Moreshtab  v, 
Bhitji  bik  Gobkoji  .        .    6  Bom.,  A.  C,  212 

Khoosbal  Cbund  v.  Palhbb  .    1  Agra,  280 

SrBVOMOTBB  t.  BOOBGA  MOVBB  DO88BB 

[10  W.  B.,  886 


180.. 


Civil  Procedure 


y-Code,  s,  67 — Seiurn  of  plaint  when  Court  has  no 
Jurisdiction, — An  Appellate  Court  is  not  bound  to 
return  the  plaint  under  all  circumstances  where  defect 
•of  jurisdiction  appears      Yaooob  r.  Mohak  Sikgh 

[L  li.  B,  11  Mad.,  482 

18L  — Amendment   of 

plaint  hy  Subordinate  Judge  and  return  for  presen- 
tation in  Small  Cause  Court — Jurisdiction  of 
Subordinate  Judge, — A  plaint  praying  for  a  declara- 
tion that  a  certain  tax  was  illegal  and  also  for  damages 
for  illegal  entry  into  the  plaintiff's  house  was  presented 
to  the  Court  of  the  first  class  Subordinate  Judge  of 
Surat.  The  Judge  amended  the  plaint  by  striking  out 
the  portion  *'  regarding  the  reliefs  other  than  the  relief 

.  for  damages,"  and  then,  holding  that  the  claim  for 
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damages  would  lie  only  in  the  Small  Cause  Court, 
returned  the  plaint  for  presentation  iu  that  Court. 
Held  that  the  Subordinate  Judge  was  not  justified  in 
returning  the  plaint  at  that  stage  of  the  proceedings.  * 
The  shape  in  which  the  suit  was  originally  instituted  is 
the  test  of  jurisdiction.  Motabbai  Motilal  r.  Subat 
CiTT  MiTKiciPALiTY       .    L  Ii.  B,  20  Bom.,  676 


182. 


Want  of  jurist 


diction,— It  a  party  bring  a  suit  in  a  Court  which 
on  his  own  showing  has  no  jurisdiction  to  try  it,  he 
cannot,  after  failing  in  that  Court,  have  the  plaint 
returned  to  him  in  order  that  he  may  file  it  in  pro* 
per  Court    Ib  bb  Tutabi  Sikgh 

[8  B.  Ii.  B.,  Ap.,  141 

188. 


^  Court   having 

no  Jurisdiction — Procedure — Civil  Procedure  Code, 
1S69,'S.  80,— Where  the  Appellate  Court  decides  that 
the  lower  Court  had  no  jurisdiction  to  entertain  the 
suit,  it  should  return  the  plaint  to  the  plaintiff*  in 
order  that  it  may  be  presented  to  the  proper  Court. 

BaI  laAKHOB  V.  BUIiAXIfll  ChABU 

[L  Ii.  B.,  1  Bom.,  638 

Dhebaj  Mahtab  Chubi)  «.  Dakoodbb  SnraH 

[W.  B.,  1864, 66 

Sbitbut   SooBDirBBB  Dbbia  r.    Khbhubkubbb 
Dbbia  .  .       6  W.  B.,  Act  X,  87 


184. 


Case  found  to 


be  entertained  without  Juriadiot  ion — Act  ^ XIII of 
1861,  s.  d.— Where  a  Subordinate  Judge,  after  regis- 
tering a  plaint  and  allowing  the  parties  to  go  to 
issue  on  the  question  of  jurisdiction,  found  that  he 
had  no  jurisdiction,  it  was  held  that  he  did  wrong, 
under  Act  XXIII  of  1861,  s.  8,  in  dismissing  the 
suit.  He  ought  to  have  returned  the  plaint  to  the 
plaintiff.  Kabtigb  Nath  Pabday  v,  Kot  IStjV' 
dbputHahatab        .  28W.B..26a 


186. 


Return  for 


amendment  and  presentation  to  the  proper  Court — 
Misjoinder  of  Ooremment  officer  as  defendant, — 
Where  a  plaint  is  presented  to  the  Judge  of  a  district, 
in  which  plaint  an  officer  of  Government  is  added  as 
a  nominal  defendant,  no  cause  of  action  being  alleged 
against  him,  the  proper  course  for  the  District  Court 
to  adopt  is  either  to  reject  the  plaint  or  to  call  upon 
the  plaintiff  to  amend  it  by  striking  out  the  name  of 
the  officer  improperly  added  as  a  defendant,  and, 
upon  the  plaintiff  consenting  to  do  so,  to  return  the 
plaint  to  the  plaintiff  for  presentation  to  the  Court 
of  the  lowest  grade  competent  to  try  it.  Where  the 
District  Judge  did  not  adopt  this  course,  but  pro- 
ceeded to  try  the  cause^  the  High  Court  annulled  his 
decree  and  (the  plaintiff  consenting  to  amend  his 
plaint)  returned  it  to  him  for  amendment  and  pre- 
sentation to  the  proper  Court.  Shbidbab  Habi  v, 
Cbiica  yalab  Ladu  .10  Bom.,  17 


186. 


Suit  or  appeal 


filed  in  a  wrong  Court — Return  of  plaint  or  memo- 
randum of  appeal  for  presentation  in  proper  Court 
— Practice  of  the  High  Court — Ctri7  Procedure 
Code  (Act  XIV  of  1882J,  s,  873— Cancellation 
ofcourt'fee  stttmps,— The  Code  of  Civil  Procedure 
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(Act  XIV  of  1882)  does  not  allow  of  a  plaint  or 
memorandum  of  appeal  being  returned  to  the  plaintiff, 
or  appellant,  after  a  case  has  been  heard  on  its  merits, 
and  just  aa  the  plaintiff  or  appellant  discovers  tliat 
the  Court  is  about  to  pronounce  an  adverse  decision. 
There  is  no  provision  in  the  Code  for  the  return  of 
a  plaint  to  a  plaintiff  after  it  has  been  admitted,  and 
the  court-fee  stamps  tliereon  cancelled.  Even  if  the 
Code  allowed  the  High  Court  to  return  a  plaint  after 
the  court-fee  stamps  have  been  cancelled,  the  plaint 
could  not  be  again  legally  presented  in  any  Court 
without  new  stamps  being  infixed  to  it.  The  executive 
Government  alone  have  power  to  remit  court-fees,  and 
no  Court  or  Judge  has  legal  authority  to  admit  a  plaint 
which  bears  only  cancelled  stamps,  or  to  direct  a 
subordinate  Court  to  admit  such  a  document.  Jag- 
JIYAV  Jathbikdas  Sbth  V.  Hagduic  Ala 

[I.  li.  B.,  7  Bom.,  487 


187. 


Eetwm  of  plaint 


for  presentation  to  proper  Court — Jurisdiction — 
Construction— Cit  if  Procedure  Code  (Act  VIII  of 
J869J,  S8.30  and  32*~  Civil  Procedure  Code  (Act 
XIV  of  1882),  ss.  53  and-67.~WUere,  after  a  trial 
has  begun,  or  even  after  it  has  concluded,  it  appears 
that  the  Court  has  not  jurisdiction  to  hear  the  case, 
the  plaint  should  be  returned  in  order  that  it  may  be 
presented  to  the  proper  Court,  and  no  additional 
court-fees  are  payable.  Jagjitandas  Javherdas 
Seth  V.  Magdum  Alt,  I.  L,  It.,  7  Bom.,  487,  over- 
ruled.   Pbabhakabbhat  v.  Yishwambhab 

[I.  I>.  R.,  8  Bom.«  313 


18a 


Civil  Procedure 


Code,  s,  $7 — Decree  passed  on  plaints. — The  ruling 
in  the  case  of  Prabhaharhhat  v.  Vishirarnhhar, 
I,  X.  R.,8Bom.,  313,  which  approves  of  the  practice 
of  returning  the  plaint  for  presentation  to  the  proper 
Court  when  the  trying  Court  has  no  jurisdiction 
prevailing  in  the  mofussil  Courts  and  on  the  Appel- 
late Side  of  the  High  Court  of  Bombay,  does  not 
govern,  and  is  distinguishable  from  cases  in  which 
there  have  been  decrees  passed  on  the  plaint.  Per 
Baylby,  J.--The  practice  in  the  Original  Side  of  the 
High  Court  of  Bombay  has  always  been  to  retain  a 
plaint,  unless  it  has  been  returned  on  presentation. 
In  thb  katteb  ov  thb  application  op  Bai  Aubit 

[I.  I>.  B.,  8  Bom.,  880 


188. 


Sefurn  of,    on 


second  appeaL—The  plaintiff  sued  three  defendants 
on  a  bond  alleged  to  hav^  been  executed  by  them  to 
the  plaintiff.  Two  of  the  defendants  did  not  appear 
or  make  any  defence  to  the  suit.  The  second  defen- 
dant only  appeared,  and  objected  to  the  jurisdiction 
of  the  Court ;  but  his  objection  was  overruled,  and 
a  decree  was  made  against  all  three  defendants.  Ou 
appeal  the  lower  Appellate  Court  reversed  the  decree, 
holding  that  the  Court  of  first  instance  had  no  juris- 
<fiction.  Held  that,  on  finding  that  the  Court  of  first 
instance  had  no  jurisdiction,  the  lower  Appellate 
Court  ought  to  have  ordered  the  plaint  to  be  returned. 
It  not  living  done  so,  the  High  Court  on  second 
appeal  ordered  the  plaint  to  be  returned,  in  order 


TJjAUSlT^continued, 
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that  it  might  be  presented  to  the  proper  Conri, 
Babaji  v.  Lakshiobai    .    L  li.  B.,  9  Bom.,  280 

190.  ; Seiurn     on 

second  appeal — Suit  in  wrong  Court,  — Where  a  suit 
cognizable  by  a  Small  Cause  Court  was  brought  in 
the  ordinary  Civil  Court  and  tried  there,  on  second 
appeal  the  High  Court  declared  the  proceedings  in 
the  lower  Courts  nnll  and  void,  and  directed  the 
plaint  to  be  returned  for  presentation  in  the  proper 
Court.    Eauan  BataIi  V,  Kalian  Nabbb 

[L  Ii.  B.,  9  Bom.,  S50 

Civil  Procedure 


191. 

Code,  1882,  s,  67— Want  of  Jurisdiction.— The 
defendants,  who  resided  and  carried  on  business  at 
Bombay,  acted  as  the  agents  of  the  plaintiff  for  the 
sale,  purchase,  and  despatch  of  goods  to  Tellicherry, 
where  the  pluntiff  resided.  To  the  claim  arising  oat 
of  the  agency  transactions  the  plaintiff  joined  a  chum 
(in  account  of  a  partnership  transaction,  which  claim 
was  triable  by  the  Court  of  the  District  Munsif 
at  Tellicherry.  The  Subordinate  Judge  held  that  he 
had  no  jurisdiction  to  try  the  claim  arising  out  of  the 
agency  transaction,  found  that  nothing  was  due 
to  the  plaintiff  on  account  of  the  partnership  trans- 
action, and  dismissed  the  suit.  Held  that  the 
plainli  ought  to  have  been  returned  to  the  plaintiff 
with  tlio  proper  endorsement  as  required  by  s.  57  of 
the  Code  of  Civil  Procedure,  1882.    Khiicji  Jitbajv 

SHBTTV  f.  I'UBUSHOTAH  JUTANI 

[L  L.  B..  7  Mad.,  171 


192. 


Civil  Procedure 


Code  (Act  XIV of  1882 J,  s.  57 -  Court— Jurisdie- 
tion— procedure  when  suit  filed  in  wrong  Court— 
Suit  under  Lekkan  Agriculturists^  Relief  Act 
(XVII  of  1879^— Defendants  not  agriculturists 
within  n^eaning  of  s,  J i.— Under  s.ll  of  the  DeUmi 
Agriculturists'  Belief  Act,  a  suit  in  which  there  are 
several  defendants  who  are  agriculturists  may  be 
instituted  and  tried  in  a  Court  within  the  local 
limits  of  whose  jurisdiction  any  one  of  such  defen- 
dants resides,  and  not  elsewhere.  Where  a  suit 
was  brought  in  the  Court  at  Haveli,  the  plaintifia 
alleging  that  some  of  the  defendants  who  •held 
lands  within  the  jurisdiction  of  that  Court  were 
agriculturists,  and  the  suit  was  dismissed  because 
those  defendants  were  found  not  to  be  agri- 
culturists,— Held  that  the  proper  procedure  to  be 
adopted  in  such  a  case  was  not  to  dismiss  the  suit, 
but  to  return  the  plaint  for  presentation  to  the 
proper  Court.    Ladhaji  Nathaji  v.  Habi 

[I.  Ij.  B.«  as  Bom.,  879 


198. 


Civil  Procedure 


Code  (Act  XIV  of  1882),  s.  57  -  Suit  found  to 
have  been  brought  in  wrong  Court  situateouiside  the 
jurisdiction  of  the  Court  in  which  the  suit  is  fifed — 
Practice— Procedure.— HHie  proviso  to  s.  16  of  the 
Civil  Procedure  Code  requires  not  only  that  the  relief 
sought  should  be  entirely  obtainable  i  trough  the 
personal  obedience  of  the  defendant,  but  also  that  the 
defendant  should  reside  within  the  jurisdiction  of  the 
Court  in  which  the  suit  is  filed.  Where  a  suit  for  the 
determination  of  an  interest  in  immoveable  property 
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was  filed  in  a  Court  withia  the  jarisdiction  of  which 
the  property  was  not  situate  axtd  was  held  not  to  lie 
in  that  Court,  as  all  the  defendants  did  not  reside 
within  the  jurisdiction  of  that  Court,  even  though 
the  relief  sought  could  have  heen  obtained  through 
their  personal  obedience, — Held  that  in  such  a  case 
the  Judge  ought  not  to  dismiss  the  suit,  but  return 
the  plaint  to  be  presented  to  the  proper  Court  under 
s.  57  of  the  Civil  Procedure  Code.    Ibak  «.  Khatija 

|X  Ii.  B..  28  Bom.,  756 


VIiAINT-^onUnued» 


IM. 


Eetmm  of  plaint 


to  be  presented  to  the  proper  Court— Citil  Proce- 
dure Code,  1877,  s.  57 — Rejection  of  plaint^  Cauee 
of  action— N.'  W.  P.  Reut  Act  (XVIII  of  1873J, 
».  29, — The  plaintiff  in  this  suit  claimed  in  a  Civil 
Court  (1)  a  declaration  of  his  right  to  certain  land ; 

(2)  that  certain  leases  of  such  land,  so  far  as  their 
terms  exceeded  the  term  of  settlement,  should  be 
cancelled ;  and  (8)  arrears  of  rent  for  such  land.  The 
Court  held  as  regards  claim  (1)  that  the  plaint  did 
not  disclose  a  cause  of  action,  as  it  wais  not  alleged 
that  the  defendant  had  disputed  the  plaintiff's  right ; 
as  regards  claim  (2)  that,  with  reference  to  the  terms 
of  B.  29  of  Act  XVIII  of  1873,  the  plaintiff's  cause  of 
action  had  not  yet  arisen;  and  as  regards  claim 

(3)  that  it  was  cognisable  in  a  Court  of  revenue ; — 
and  it  directed  that  under  s.  67  of  Act  X  of  1877  the 
plaint  should  be  returned  to  the  plaintiff  to  be 
presented  to  the  Revenue  Court.  Held  that,  under 
the  circumstances,  the  plaint  should  have  been  rejected 
and  not  returned.    Nagab  Mal  r.  Maophbbsok 

[L  Ii.  B.»  8  AU..  766 


195. 


Return  for 


undervaluation.— Where  it  appears  that  the  relief 
sought  in  a  suit  has  been  undervalued,  and  that  the 
Court  is  not  competent,  by  reason  of  the  real  value  of 
the  relief  sought,  to  try  the  suit,  the  plaint  must 
be  returned  to  the  plaintiff  under  s.  57  of  the 
Civil  Procedure  Code,  although  the  defendant  may 
have  been  called  upon  to  enter  upon  his  defence  and 
has  filed  his  written  statement.  An  order  dismissing 
a  suit  on  the  ground  that,  by  reason  of  the  value 
of  the  relief  sought,  the  Court  has  no  jurisdiction,  is 
an  order  affecting  the  jnerits,  and  an  appeal  lies  from 
such  order.  See  Afuzhur  AH  v.  Basoo,  8  W.  22.,  47. 
EHoasNPBO  Kabaik  Chowdhitbt  v.  Goubi  Kant 
Kath        ....        11  C.  Ii.  B.,  800 


196. 


—  Ciwl  Procedure 


Code,  s,  57 — Suit  filed  in  wrong  Court. — In  a  suit 
filed  in  a  District  Munsif's  Court  to  recover  certain 
land,  the  defendants  alleged  that  the  value  of  the 
land  was  understated  by  the  plaintiff  and  exceeded  by 
far  the  pecuniary  limit  of  the  Court's  jurisdic* 
tion.  Upon  inquiry  the  Munsif  found  this  allegation 
to  be  true,  and  directed  the  plaint  to  be  returned 
to  the  plaintiff  for  presentation  in  a  superior  Court. 
The  plaint  having  been  presented  in  the  Subordinate 
Judge's  Court,  the  Subordinate  Judge,  on  the 
authority  of  Jagjivan  Javerdhas  Seth  v.  Magdum 
AH,  I,  L.  R,,  7  Rom.,  487,  dismissed  the  suit.  Held 
that  the  procedure  adopted  by  the  Munsif  was  cor- 
rect.   Kahdv  r.  Kouda     .    L  Ij.  B.»  8  Mad.,  62 


6.  RETURN  OF  VhAlKT— concluded. 


197. 


Suit  for  eijeet-^ 


ment — Mortgage  Receding  pecuniarg  limit  ofjurit* 
diction,— liy  in  a  suit  for  ejectment  in  which  the  de» 
f  endant  shows  he  is  a  mortgagee,  the  defendant  con- 
sents to  a  decree  for  redemption,  and  the  amount 
secured  by  the  mortgage  exceeds  the  limit  of  the 
pecuniary  jurisdiction  of  the  Court,  the  Court  should 
not  proceed  further,  but  return  the  plaint  to  be  pre- 
sented in  a  superior  Court.    Chakdv  v.  Eokbi 

[I.  Ii.  R,  9  Mad..  20a 


198. 


Under  valuation 


of  suit — Civil  Procedure  Code,  1877,  «.  57 — Dm- 
missal  of  suit, — A  Munsif,  after  hearing  the  evidence 
on  both  sides,  found  that  the  suit  had  been  under- 
valued ;  but,  instead  of  returning  the  plaint  under 
s.  57  of  Act  X  of  1877,  he  dismissed  the  suit.  Held 
that  the  provisions  of  s.  57  were  imperative,  and 
might  be  pot  into  force  at  any  stage  of  the  hearing ; 
and  that  such  dismissal  of  the  suit  was  a  matter 
which  affected  the  merits  of  the  case,  and  formed' 
a  proper  subject  for  an  appeal.  Bhadbshwab 
Chowdhby  v.  Qottbieavt  Nath 

[I.  Ii.  B.,  8  Calo..  884 


199. 


Undervalu  aiion^ 


of  suit— Civil  Procedure  Code,  1839,  ss.  SO,  81, 32— 
IHsmissal  of  suit. — If  at  the  hearing  of  a  suit 
it  proves  to  be  undervalued,  and  if  the  Court  would 
not  have  jurisdiction  to  entertain  it  if  properly 
valued,  the  suit  ought  to  be  dismissed.  Mttzhitr  A£I 
V.  Basoo 8W.  B.,  47 

KOTLASHNAUTH  ROT  V.  BoDUN  MOKBE  DABBA 

'  [2  Hay,  886 

It  is  only  at  the  time  of  presentation  of  the  plaint 
that  the  plaintiff  in  a  suit  which  has  been  brought  in 
a  Court,  in  which,  ^^  ith  reference  to  its  proper  valua- 
tion, it  should  not  have  been  brought,  can  claim  the 
benefit  of  ss.  30,  31,  and  82  of  the  Code  of  Civil 
Procedure,  1869.    Muzhub  Ali  r.  Basoo 

[8  W.  B.,  47 

But  eee  contra  Jadu  r.  HiTAZAT  Hobsbik 

[5  B.  Ii.  B.,  Ap.,  1& 

S.  CvEdoo  v.  Hbtazitt  Hosbut 

[18  W.  B.,  858- 


7.  REJECTION  OF  PLAINT. 


200. 


—  Civil  Procedure 


Code,  s.  54.-8.  64  of  the  Civil  Procedure  Code  may 
be  applied  at  any  stage  of  a  suit.  Kishobb  SisaK 
V.  Sabdal  Sinuh  .    I.  Ii.  B.,  12  AIL,  558- 

Eabaman  Singh  v.  Cockbli.    1  C.  W.  M".,  670- 

201.  Duty  of  Conrt— Allowing 

additional  stamp  -  Undervaluation  ofsuit.—Wheite 
the  Court  is  of  opinion  that  the  suit  is  undervalued, 
it  is  the  duty  of  the  Court  in  which  such  suit  was- 
preferred  to  give  the  suitor  the  option  of  supply^ 
ing  such  additional  stamp  as  is  thought  necessary 
before  rejecting  the  plaint.  Thakoob  Patuok  v. 
Raksookbvn    LAUj 

[1  W.  W ,  17 :  Ed.  1878, 16- 


C    WW    ) 


mown  or  gasis. 


•784    ) 


'BUiXBT—eontinmed. 

7.  B  EJECTION  OF  PLADTT— .^c«'f»w«l. 


Oronnd  tar  r^feetton— 

UudtrralnaUon  of  guil- Civil  Frocsdmrt  Code, 
X859,  «.  81,— In  %  suit  in  a  Ifunrif •  Coart  il 
WM  Ikmnd*  after  iatncs  bad  been  fixed  and  tome 
eridcnee  recorded,  thai  the  daim  had  been  nnder- 
Talned,  and  that  the  proper  ralnation  would  earry  it 
beyond  tbe  jnrisdictioo  of  the  Mvnnf.  Tbe  pliint 
waf  accordingly  retamed,  and  additional  ftampi 
baring  been  filed,  the  cue  was  tried  by  tbe  Principal 
Snddtrr  Anieen«  Tbe  Jndge  on  appeal  held  that  the 
plaint  bad  been  illegally  returned  by  the  Mnnnf,  and 
that  tbe  act  of  tbe  Principal  Sndder  Ameen  in  proceed- 
ing to  try  the  cue  was  ille^nl.  He  accordingly  dia- 
nieted  tbe  init.  ffelH  that  tbe  M  nnnf  wu  right, 
nnder  §,  Z^,  AetVIII  of  1869,  in  njt  diimiBdog  tbe 
•ait,  bnt  rejecting  tbe  plaint;  md  that,  when  the 
■ame  plaint  wu  filed  with  tbe  proper  amount  of 
ftamp  dnty  in  tbe  Conrt  of  the  Prindpal  Sndder 
Ameen,  that  Conrt  bad  jnritdiction  to  try  tbe  caae. 
Bax  Qvm  r.  GoovoicoVBK  Dabxb 

[U  W.  B^  177 


PliAIHT— «oalcaM^. 

7.  BBJECnOH  OF  PLADiT— eoa/tMa^ 

dioold  bare  called  on  the  defenduit  to  ralne  the 
rrlief  be  eoogbt,  and  then,  if  be  bad  thoo^t  ench 
relief  wu  nnderrahiedt  he  eonld  hare  applied 
a.  54  (/f)  of  tbe  Code  of  aril  Proccdnre  (Act  XIT 
of  lb82),  and  rejected  tl»  anlt.  BisrASTEAO 
^  cu  Bbxmambmmkab  J,  Jj,  B^  18  Bonu  IS17 


SOS. 


Undorvalmation 


oj  suit — Allowing  additionnl  ttamp-^Citil  Pro^ 
oedure  Code  fAct  XIV  of  1682J,  t.  64—Comri 
Feet  Act  (VII  of  JS70J,  e.  iJ?.— Tbe  decinon  of  tbe 
Conrt  of  firft  inrtance,  that  a  pivot  is  nndervalned, 
ia  binding  npon  tbe  Conrt  of  appeal,  reference,  or 
rerifion ;  bnt  tbe  Court  of  first  instance  is  not  justi- 
fied in  rejecting  tbe  plaint  without  giring  to  tbe 
plaintiff  an  oppmiunity  of  affixing  tbe  proper  stamp. 

BAI  AvOPX  r.  MULCHAHD  OlBDBAX 

[L  II.  B.,  0  Bom.,  866 


204. 


-  Undertaluaiion 


ofmit—Citil  Procedure  Code,  1869,  e.  W.— Where 
the  lower  Conrt  rejected  a  plaint  on  the  ground  of  an 
improper  joinder  of  causes  of  action,  and  ako  that 
tbe  tuit  wM  not  fuificiently  valued,  and  tbe  High 
Court  WM  of  opinion  that  there  bad  been  no  improper 
joinder  of  causes  of  action,  tbe  order  of  tbe  lower 
Conrt  WM  reversed,  and  the  Civil  Judge  directed  to 
deal  with  tbe  case  in  accordance  with  s.  81,  Act 
Till  of  1869.  Kbibtva  Aitafoab  r.  VVRyUAIt 
Nadav 2  Mad.,  486 


206. 


Subordinate 


Judg^e  power  to  make  valuation — Court  Feet  Aet 
(Vil  of  WO),  e,  7,  el.  iv  (fj— Civil  Procedure  Code 
(Act  XIV  of  1882),  e.  54,  cU.  (a)  and  (b).-'T)\% 
plaintiffs  brought  a  suit  for  an  account,  and  appro- 
ximately valued  their  cUlm  at  H10-16*0.  Tbe 
Subordinate  Judge  wu  of  opinion  that  tbe  claim  wu 
for  recovery  of  money,  and  should  have  been  valued 
at  R1,000.  He  therefore  called  on  tbe  plain- 
tiffs to  mabe  up  the  stamp  to  that  required  on 
this  valuation  ;  and  the  plaintiffs  refusing,  he 
dismissed  their  suit  under  s.  54  (h)  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882).  Eeld  that  in 
any  case  tbe  Snbordlnato  Judge  was  wrong.  If  tbe 
suit  wu  really  one  for  an  account,  tbe  plaintiffs  were 
entitled  to  value  tbe  relief  they  sought  approximately, 
M  they  bad  done  ;  If  it  were  not  oue  for  an  account, 
but  for  recovery  df  money,  still  tbe  Subordinate  Judge 
hAd  no  power  mmself  to  value  the  relief  sought,  but 


Ctei7 


Code,  1859,  #.  S2—  Oroumd  for  rejecting  plaint,-^ 
A  plaint  win  not  be  rejected,  under  ^  32  of  Act 
YIII  of  1859,  if  tbe  subject-matter  alleged  raises  a 
fair  questioQ  of  daim  or  right  for  trial  and  dcier- 
nunation  between  the  partiee.  The  mere  unlikdifaood 
of  the  plaintiff'a  sncoesa  ia  not  enough  to  justify  the 
rejection  of  his  plaint.  LAXsma  Akkal  w.  Tika* 
SAXTOTAA        ....     llCacU240 


907. 


Ctei7  Procedure 


Code,  2869,  #.  89— Document  sued  on  noi  prtdmeed 

:    n)ith  plaint,— Meld  that  the  Court  to  which  a  j^'int  b 

I    presented  bu  no  authority  to  reject  it,  merely  because 

•    tbe  document  upon  which  the  plaintiff  sues  is  net 

produced    with   the    pliuot,   u  directed  by  s.  89 

of  Act  VIII  of  It5H,  and  that  tbe  High  Court  fau 

power  to  aei  aside  such  an  order  of  rejection,  u  well 

u  the  decision  of  tbe  District  Court  confirming  it  on 

appeal,  and  to  direct  that  the  plaint  be  received* 

KZ-PAXTB  BATCHAXP  AlQOHAHD 

[2  Bom.,  891 :  2iid  Ed.,  869 

See  OOPAL  GrinDAPA  Kaik  r.  Y ishht  Kbishka 
Saik  L  Ii.  &«  22  Bom.,  971 


Reference    to 

document  not  in  plaint — Claim  for  damages  for 
malicious  prosecuiionm—A  Judge,  in  considering, 
under  s.  82  of  the  CivU  Procedure  Code,  whether 
be  should  admit  or  reject  a  plaint,  is  wrong  in  refer* 
ring  to  documents  and  facts  not  stated  in,  or  annexed 
to,  tbe  plaint,  nor  ascertained  by  him  by  interroga- 
tion of  the  plaintiff,  altboagb  such  documents  and 
facta  may  have  been  on  record  in  other  proceedinga 
in  tbe  Judge's  Court.  In  a  plaint  claiming  damage 
for  an  unsuccessful  criminal  prosecution  of  the 
plaintiff  by  tbe  first  defendant,  and  sanctioned  by  tbe 
second  defendant  u  a  Subordixiate  Judge*  tbe  plaintiff 
(though  stating  in  tbe  plaint  that  tbe  second  defen- 
dant "maliciously  and  without  authority ''  sanctioned 
tbe  prosecution,  and  that  the  Magistrate  before 
whom  it  wu  brought  bdd  that  there  wu  no  cause 
whatever  for  tbe  charge)  did  not  allege  in  tbe  plaint 
that  tbe  first  defendant  prosecuted  him  (plaintiff)  mall* 
ciously  and  without  any  reasonable  or  probable  cause, 
or  that  tbe  prosecution  wu  sanctioned  by  tbe  second 
defendant  without  reasonable  or  probable  cause. 
Seld  that  tbe  plaint  wu  properly  rejected,  and  that 
there  wu  no  good  ground  for  allowing  the  plaint  to 
be  amended,  the  plaintiff  having  delayed  tbe  filing  of 
it  until  the  lut  day  but  one  lulowed  by  tbe  law  of 
limitation.  Gibdbaklal  Dataldab  v.  Jaoafath 
GiBDHAEBHAi  .     .    10  Bom.,  182 


■Civil  Procedure 


209. — 

Code,  1859,  s,  82— Omission  ofspeeifto  statement  of 
time  cause  qf  action  arose, — Where  tbe  plaint,  in  a 


(    6786    ) 


DIGEST  OF  GASES. 


(    6786    ) 


FIjAIKT-  continued. 

7.  REJECTION  OP  VLAlSr—eoniinned. 

Buit  to  CBtabliBh  a  right  to  landed  propeirty  and  to  re- 
cover arrears  of  rent,  alleged  roBprcific  acts  of  owner- 
ship since  lt'45«  but  contained  a  statement  general 
enough  to  let  in  evidence  of  snch  acts,  and  it  did  not 
appear  that  the  plaintiff  had  been  qncstioned, — Held 
that  the  plaint  shonld  not  have  been  rejected  under 
a.  (2  of  Act  Ylir  of  1859>  on  the  ground  that  it 
appeared  to  ihe  Court  that  the  right  of  action  was 
barred  by  lapse  of  time.  Udata  Vabma  r.  I^atab 
Chambithit        ....      1  Mad.,  8SKI 

210.  -  PUa    of  mis- 

joinder when  t-ntiainahle — Suit  againet  aereral 
person t  claiming  under  diff'-ient  tiilee,  'Effect  of 
— Civil  }*roced«re  Code,  eel  SI  and  63.— A,  as  auc- 
tion purcb'serat  a  revenue-sale,  brought  a  suit  against 
a  number  of  persons  for  pcssession  of  some  chur  land. 
The  defendants  claimed  pcnrtions  of  the  land  under 
different  titles  and  pleaded  misjoinder.  The  Court, 
upon  the  Amin's  report,  gave  A  the  option  to  amend 
the  plaint  by  withdrawing  the  suit  against  any  parti- 
cular sets  of  defendants.  A  elected  to  go  to  trial 
on  the  suit  as  bronght,  and  it  was  dismissed. 
Meld  that,  having  regard  to  the  provisions  of 
».  81  and  5P  of  the  Civil  Procedure  Code,  the  proper 
order  of  the  Court  shemld  have  been  to  reject  the 
plaint  and  not  dismiss  the  suit  on  the  ground  of 
misjoinder.  SuDHENnir  lAOBJJV  B(}Y  r.  Dvboa 
Da 81  I.  Ii.  B.,  14  Calo.,  486 


au. 


^Hi^    brought 


different  from  luit  evnetioned —  SeUgioue  Endow 
mente  Act  (XX  of  18B3),  s,  18.-^  A  and  B»  being 
worshippers  at  a  Hindu  temple,  obtained  sanction 
under  s.  1 8  of  the  Religions  Endowments  Act  to  soe 
for  the  removal  of  the  managers  of  the  temple  on  the 
ground  of  breach  of  trust  and  for  damages.  A  and  B 
Bued  fo  remove  the  managers,  but  claimed  no  damages 
Id  their  plaint.  Held  thst,  as  the  suit  instituted 
differed  from  the  one  f c  r  which  sanction  was  given, 
the  plaint  was  properly  rejected.  Sbivitasa  r. 
Vbvsata  .     I.  Ii.  B.,  11  Mad.,  148 


212. 


Civil  Procedure 


Cede,  1882,  ee,  60  and  58,  eub-secticn  (dj— Amend- 
ment of  plaint — Sejeeiion  of  plaint, — After  an 
exmination  of  the  plaintiff's  pleader  by  the  Court  to 
discover  whether  there  were  j^ounds,  which  did  not 
appear,  for  an  amendment,  a  suit  was  dismissed  on 
the  defects  of  the  plunt,  which,  charging  frand,  did 
not  set  forth  a  good  cause  of  action  in  regard  to  the 
above.  Eeld  that  dismissal  was  not  the  proper 
mode  of  disposal  of  the  suit ;  but  the  plaint 
Bhemld  have  been  rejected,  a  rourse  which  would 
have  enabled  the  plamtiff,  if  he  foand  himself  at 
a  future  time  in  a  positicn  to  make  averments 
giving  relevancy  to  an  action,  to  present  a  fresh 
plaint.  GUFGA  Nabaif  Gitpta  r.  Tilucbbak 
Chowshby  LIj.]EL,l5Calc.,  588 

[L.  B.,  16  I.  A.,  119 

218. Time   for   rejection— Ciri7 

Procedure  Code,  1^77,  t.  54. —A  plaint  can  only  be 

rejected  under  s.  54  ef  Act  X  of  1877  before  it 

18  registered.    HiTBiBTrL  HosBBnr  r.  Mahovbd  Rbza 

[I.  lu  B..  8  Calc,  102 :  10  C.  I«.  B.,  886 


"BJaAUST—continued. 

7.  REJECTION  OP  ^Jjkl&l— concluded. 


214. 


Rejection    of 


plaint  after  registration, — Though  a  plaint  has  been 
registered,  the  Court  may  reject  it  under  Act  YIII 
of  1859,  s.  82,  as  barred  by  the  Act  of  Limita- 
tion.   Chbtti  GAirifDAir  r.  Svndabah  Pillai 

[2  Mad.,  61 

216. — —  — Ciiil  Procedure 

Code  (18S2),  s,  54 — B ejection  of  plaint  already 
registered. — Certain  traders,  having  failed  in  business 
and  being  indebted  to  the  defendant  under  a  decree 
of  the  District  Court  of  Trichinopoly,  entered  into  a 
composition  with  their  creditors,  and  a  deed  was 
executed  to  which  the  defendant  became  a  party 
in  respect  of  his  judgment-debt.  The  defendant 
subsequently  applied  for  execution  of  this  decree. 
The  tnistees,  to  whom  the  debtors'  assets  were  made 
over  under  the  deed,  together  with  the  debtors, 
now  brought  a  suit  in  the  same  Conrt  for  an  in- 
junction restraining  the  defendant  from  execut- 
ing or  proceeding  to  execute  hb  decree.  The 
plaint  was  rejected  by  the  District  Judge  after  it 
had  been  registered  and  numbered,  and  a  written 
statement  had  been  filed.  Seld  that  the  Court 
had  jurisdiction  to  reject  the  plaint  under  the 
Civil  Procedure  Code,  s.  54,  at  that  stage  of  the 
suit.    Vbvkatbba  Tawkbb  r.  Bamasaki  Chbttiab 

[I.  Ii.  B..  18  Mad.,  888 

216. Effect  of  rejection— Rigitt 

to  sue  on  same  cause  of  action — Limitation. — Where 
a  plaint  is  rejected  under  s.  82,  Act  VIII  of 
1859,  the  plaintiff  can  bring  a  suit  on  the  same 
Bubject-matter,  provided  he  is  not  barred  by  lapse  of 
time.    Kadvmbibbb  DossiAr.  Unnopoobna  D  atb 

[14  W.  B..  289 


217. 


8.  PROCEDUBE. 

—   AsBiunption    of  fiftots   as 


stated  in  plaint — Decision  on  issues  of  law. — 
Where  a  plaintiff  on  certain  alleged  facts  seeks  relief 
and  is  unable  to  obtain  a  trial  of  the  facts  by  reason 
of  certain  conclusions  of  law  which  the  Judge  forms 
on  the  case  in  its  then  condition,  the  Cemrts  are 
bound  to  proceed  upon  the  facts  as  they  are  stated  by 
the  plaint,  and  upon  the  assumption  ot  the  truth  of 
those  facts.  The  assumptiem  of  the  truth  of  the 
facts  alleged  in  the  plaint  must,  however,  be  limited 
to  the  consideration  of  the  le^  effect  of  the  facts 
alleged  on  the  bars  raised  against  the  trial  of  those 
facts.    Sidbeb  ^li  Ehaf  v.  Ojoobhtabam  Ehav 

[6  W.  B.,  P.  C,  88 
10  Moore's  I.  A.,  640 

PLAINTIFFS. 

See  CoiTB— Spboial  Cases— Piaintifps. 

See  Casss  xtbdeb  Pabtibs— Arpiva  Pab- 
TIES  TO  Suits— PiAiSTiPBs. 

See  Cases  ithdeb  Pabties— Substitution 
07  Pabties— Plaintives. 

See  Cases   uitdeb   Plaibt— Fobx   avd 
CoirrxETS  ov  Plaivt— PLAismrES. 


(   6787    ) 


DIGB8T  or  CASES. 


(    6788    ) 


PLAINTIFFS— conoWei. 

Appeal  between— 

See  Pbactioe— CiTiL  Cash —Appeal. 

[I.  Ii.  R.,  5  Bom.,  864 
/  I.  Ii.  B.,  15  Bom..  145 

Death  of— 

See  Abatement  of  Suit— Suits. 

See  Pabtieb — Substitution  of  Pabtibs 
—Plaintipes. 

See  Cases   ttitdeb   Bbpbesebtatitb   ov 

DEOBABEI)  PebSOKS. 

PliEA. 

— — of  guilty  on  one  of  two  contra- 
dictory charges. 

See    Palse     Evidence — Contbadiotobt 
Statements     .     8  B«  Ij.  R.,  Ap.,  25 

Record  of — 

See   PBAonoE— Cbiminal    Cases— Appi- 
davit    .         .  L  Ij.  B.,  19  Mad.^  209 

!•  * Plea  of  not  guilty-^Procedure 

— Plea  by  counsel. — An  accused  should  plead  by  his 
own  mouth  and  not  through  his  counsel  or  pleader, 
though  his  counsel  or  pleader  may  at  the  proper 
time  address  the  Court  on  his  behalf      Queen  r 
EoopaGowalla      .  15  W.  B.,  Cr.,  42 

2. Nature    of  plea— CAar^^    of 

grievous  hurt— Illegal  conricdon— Misconstruction 
of  statement  of  accused. — In  a  case  of  causing  grievous 
hurt  to  B,  the  prisoner,  on  having  the  charge  read  to 
him,  stated  that  he  had  had  a  quarrel  with  S,  and 
•truck  him  twice  with  a  stick  in  anger.  Held  that 
the  Sessions  Judge  was  wrong  in  treating  this  state* 
ment  as  a  plea  of  guilty  and  in  convicting  thereon, 
and  the  conviction  was  quashed  and  the  case  remanded 
for  trial.    Queen  v.  Jaipal  Koibbe 

[11  W.  B.,  Cr.,  6 

5- Penal  Code,  *.  211 

— False  charge— Irregular  procedure. — A  prisoner, 
-charged  under  s.  211  of  the  Penal  Code  with  having 
brought  a  false  charge  with  intent  to  injure,  by 
accusing  A  of  having  caused  the  death  of  a  person 
by  doing  a  rash  or  negligent  act  not  amounting  to 
-culpable  homicide  under  s.  304A,  stated  at  the 
trial  that  the  original  complaint  mnde  by  him  was 
false,  and  that  he  made  it  unthinkingly.  The  Sessions 
•Judge  treated  this  statement  as  a  plea  of  guilty* 
and  sentenced  the  prisoner  to  rigorous  imprisonment.  ' 
No  record  of  the  prisoner's  plea,  as  required  by 
8.  237  of  the  Criminal  Procedure  Code,  appeared 
-on  the  proceedings,  nor  did  it  appear  that  the  charge 
had  been  explained  as  well  as  read  to  the  prisoner, 
and  the  Judge  considered  that  the  original  com- 
plaint did  not  amount  to  a  false  charge  of  an  offence 
under  s.  304A.  Meld  that  the  conviction  was  bad. 
Ekpbess  v.  Gopal  Dhanue 

[I.  Ii.  B.,  7  Calc.  90:  8  C.  L.  B.,  471 

4. Qualified   plea—Denial   of 

commission    of  offence.— When  a  prisoner    pleads 
^ilty,  but  goes  on  to  say  that  he  did  not  commit  the 


VIjIEA^  Concluded,  • 

offence  with  wliich  he  is  charged,  the  plea  is  really 
one  of  not  guilty.    Queen  v.  Mittuk  Chowdhbt 

[U  W.  B^  Cr.,  68 

Queen  v,  Sonaooli.ah  25  W.  B.,  Cr.,  28 


Q^  :         77~^ T: Charge  of  murder, 

statement  by  the  accused  %n  answer  to—Penal  Code, 
9s.  802,  SOO,  exc,  1,  and  expL- Criminal  Procedure 
Code  (Act  X  of  1882).  ss.  271,  299.— An  accused 
person,  in  answer  to  a  charge  of  murder,  stated  that 
he  had  killed  his  wife,  but  that  he  had  done  so  in 
consequence  of  his  having  discovered  her  in  an  act  of 
adultery  on  the  previous  day.  Meld  that  such  a 
statement  did  not  amount  to  a  plea  of  guilty  on  the 
charge,  and  that  it  was  the  duty  of  the  Court  to  try 
whether  the  provocation  therein  disclosed  was  suffi- 
ciently grave  and  sudden  to  reduce  the  offence. 
Netai  Luseab  v.  Queek-Empbess 

[I.  Ii.  B.,  U  Calc,  410 


6. 


~     ;    ;       ;  QualiJUd  plea  of 

ffu%lty—Capi  tal  charge— Procedure— Practice- 
In  capital  cases  where  there  is  any  doubt  as  to 
whether  an  accused  person  fully  understands  the 
meanmg  and  effect  of  a  plea  of  guilty,  it  is  advisable 
for  the  Court  to  take  evidence,  and  not  to  convict 
solely  on  the  plea  of  the  accused.  Queen-Empbesb 
r.BHADU      .  I.  Ii.  B..  19  AU.,  119 


7. 


,-r     •.         „    '  ,  ^   ,    Z Plea  of  guilty — 

Murder  -Penal  Code  (Act  XL  V  of  1860J,s.  302  - 
Confession -Procedure.-The  accused,  who  was  a 
habitual  ^  ja-smoker,  was  charged  with  the  murder 

.  X  V  !L  .  ?^^  "***"*  ■^°-  ^^  li«  confession  he 
stated  that  he  had  kUled  his  ^ife,  because  she 
quarrelled  with  him  and  objected  to  go  to  another 
village  where  he  proposed  a  change  of  house  on 
account  of  their  poverty.  He  adhered  to  this  state- 
ment when  placed  for  trial  before  the  Court  of 
Session.  The  Sessions  Judge  treated  this  statement 
as  a  plea  of  guilty  on  the  charge  of  murder,  convicted 
the  accused,  and  sentenced  him  to  death,  subject  to 
confirmation  by  the  High  Court.  Held  (per  Jabdinb 
and  Candy,  J  J.)  that  the  accused's  statement  did 
not  amount  to  a  plea  of  guilty  on  the  charge  of 
murdering  his  wife.  He  alleged  a  sudden  provocation : 
he  ought  therefore  to  have  been  put  on  his  trial,  in 
order  that  the  Court  might  ascertain  whether  the 
provo^tion  was  grave  and  sudden  enough  to  prevent 
the  offence  from  amounting  to  murder.  Qubek- 
Empbess  r.  Sakhabam  .  I.  L.  B.,  14  Bom..  564 
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See  Attobhsy  ajstd  Cltbitt  •    IN.  W.,  1 

See  Babsibtbb  .    I.  Ij.  R.,  8  Mad.,  188 

[L  Ii.  B.,  8  All.,  180 

See  CoHBiDiBATioN     .        .  8  N".  W.,  26 

See  Costs— Special  Casbs—Plaintipps. 

[8  Bom.,  A.  C,  241 
1. 1..  B.,  18  Mad.,  188 

See  MnroB— Rbpbbskntatiok  op  Minor 
IK  Suits  11  O.  Ij.  B.,  16 

See  Pbesidbvoy  Maoistbatb. 

[I.  Ij.  B.,  28  Bom.,  490 

Authority  of — 

See   LnciTATiOK   Act,   s.    19— Ackkow- 
lbdohbnt  op  Debts. 

[L  Ij.  B.,  8  Bom.,  99 

I.  Ij.  B.,  28  Calo.,  874 

I.  Ii.  B.,  18  AIL,  884 

L  L.  B.,  22  Bom.,  722 

See  Lunatic    .    I.  Ii.  B.,  19  Bom.,  186 

See  Oaths  Act,  s.  9. 

[I.  Ij.  B.,  14  Bom.,  466 

Inquiry  into  professional   con- 


duct of— 

See  Rbpebbnob  to  Hi^k  Court— Civil 
Cases  I.  Ij.  B.,  12  Bom.,  78 

liiability  of,  in  conduct  of  case. 

See  1?oboebt        I.  Ij.  B.,  22  Bom.,  817 

ITegllgence  of— 

See  Costs— Special  Casks —Plaintipfs. 

[L  L.  B,  18  Mad.,  128 

: Privilege  of— 

See  Dbpamation  2  N.  W.,  478 

[I.  Ii.  B.,  19  Bom.,  840 

Suspension  of- 


See  Peivt  Council,  Pbaoticb  op— Spe- 
ciAt  Leave  to  Appeal. 

[I.  Ij.  B.,  2  AU.,  511 
L.  B.,  7  I.  A.,  8 

Withdrawal  of  license  to  prac- 
tise as^ 

See  Bbcobubb's  Act  •     8  B.  Ij.  B.,  180 

See  Supbbintbndencb  op  High  Court— 
Chabtbb  Act,  s.  16— Civil  Cases. 

8  b.  Ii.  b,  mo 

L  APPOINTMENT  AND  APPBARANCB. 

L   Appointment — Power  of  other » 

than  mvkhtare  to  appoint,— ISoi  merely  authorized 
jnnkhtftrs,  but  other  persons  generally,  are  at  liberty 
to  appoint  pleaders  by  vakalatnamaa.  In  the 
jcattbb  op  Nubbe  Buksh  .  7  W.  B,,  481 


2. 


Valcalatnamat 


Natwre  of. — The  acceptance  of  a  valcalatnama  by  a 
pleader  of  the  High  Court  should  in  all  cases  be 
unconditional.  Ik  the  katteb  op  Gopbekath 
"VUDDUCK .....        14  W.  B.,  7 


'P'L^iLD'SSR^eontinved, 

1.  APPOINTMENT  AND  APPEABANCB 

— oontinned. 


8. 


Civil    Procedur0 


Code  (1882j;s8,  SB  and  S7—nen,  Heg,  XX  VII  of 
1814,  es  13  and  21— Civil  Procedure  Code  (Act 
VIII  of  1859),  9s,  16,  17,  and  18— Pleaders  and 
Mooktars  Act  (XX  of  1865J— Civil  Procedure 
Code  CAct  X  of  1877J,  s,  39  -  Vakalatnama— 
Vahalatnama  auihorixinff  pleader  to  preeent  an 
appeal  signed  by  person  having  only  a  rerbal 
authoritif.  jrom  the  appellant  to  do  so, — Under 
the  provisions  of  the  Civil  Procedure  Code  (Act 
JIT  of  1882),  the  appointment  of  a  pleader  to  make 
or  do  any  appearance,  application,  or  act  in  or  to 
a  Civil  Court  must  be  in  writing,  and  that  writing 
must  be  executed  by  the  party  or  by  a  person  acting 
on  his  behalf  and  acting  under  the  anthority  of  a 
general  power  of  attorney  or  mukhtamama,  unlets 
the  person  making  the  appointment  is  the  "  recognized 
agent "  of  the  puty  within  the  definition  of  s.  37  of 
the  Code.    Badbi  Pbasad  v.  Bhaowati  Dhab 

[I.  L.  R.  18  All.,  240 


4. 


Civil      Proeedur9 


Code  (1882),  s.  89—CirH  Procedure  Code  Amend" 
ment  Act  (VI  of  1892),  s.  4— Application  for  exem 
cution  of  decree — Proceedings  in  the  suit  -  Vaka* 
lainama, — Applications  for  execution  of  the  decree 
are  proceedings  in  the  suit  within  the  meaning  of 
s.  89  of  the  Civil  Procedure  Code.  A  vakalatnama 
remains  in  force  until  all  proceedings  in  the  suit  are 
ended.  Sadashiv  Ganpatbao  r.  Vithaldas 
Nakchand  I.  Ii.  B.,  20  Bom.,  108 


6. 


Citil    Procedure 


Code  (1882),  s.  89— Delegation  of  authority  hyduly 
appointed  pleader — Ex'parte  decree — Application 
for  new  trial,— The  applicant  (defendant  No.  2)  was 
one  of  two  defendants  in  a  suit  in  the  Court  of  Small 
Causes  in  Bombay.  He  and  his  co-defendant  (defen- 
dant No.  1)  appointed  separate  pleaders  (£*  and  W)  to 
conduct  their  case.  On  the  day  of  hearing  the 
applicant  was  unavoidably  unable  to  be  present,  and 
his  pleader  (£),  being  also  engaged  elsewhere,  requested 
JT,  the  pleader  of  the  other  defendant  in  the  suit,  to 
hold  his  brief  and  to  conduct  the  case  for  both  defen- 
dants. TV  did  BO.  A  decree  was  passed  against  both 
the  defendanta.  The  applicant  subsequently  applied 
to  the  Full  Court  under  s.  37  of  the  Presidency  Small 
Cause  Courts  Act  (XV  of  1882)  for  a  new  trial  on  the 
ground  that  he  had  not  been  represented  at  the 
hearing,  and  that  the  decree  had  been  passed  against 
him  eX'parte.  The  Foil  Coart  refused  the  applica- 
tion, holding  that  the  applicant  had  been  represented 
by  a  pleader,  and  that  the  decree  against  him  waa  not 
ex'parte,  Ihe  appellant  then  applied  to  the  High 
Court  in  its  extraordinary  jurisdiction.  Reld,  dis- 
charging the  order  of  the  Full  Court,  that  the  decree 
against  the  applicant  was  an  ex^parte  decree.  K,  who 
was  the  applicant's  duly  appointed  pleader,  could  not 
del^^te  his  authority  to  W,  and,  as  the  applicant  was 
not  himself  present,  the  decree  was  ex-parte,  W  was 
not  the  duly  appointed  pleader  of  the  applicant,  and 
could  not  therefore  represent  him  at  the  hearing :  see 
8. 89  of  the  Civil  Procedure  Code  (Act  XIY  o{  1882)* 
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PIjE  ADEB  ^continued. 

1.  APPOINTMENT  AND  APPEABANCE 
— continued* 

The  High  Court  sent  back  the  case  ^to  the  Small 
Causes  Court  to  deal  with  the  application  for  a  new 
trial  on  its  merits.  Shitdayal  Bamohasak  v, 
Khbtu  Gangtt     .         .    I.  L.  B.,  20  Bom.,  298 


6. 


Appointment    hy 


pleader  of  another  without  client* »  authority —Bom* 
Beg.  II  of  1827,  s.  54—Civil  Procedure  Code  (Act 
XIVofl889j,se.S6,  89,  and  652  -Charter  Act  (24 
4"  25  Viet,,  e,  104),  a,  J.5— Bombay  High  Court's 
Civil  Circular  Orders,  el.  18  (i) — Proviso  as  to  the 
appointment  of  another  pleader,— The  proviso  to 
Bub-cl,  It)  of  cl.  18  of  the  Ciril  Circular  Orders 
of  the  High  Court,*  namely,  that  a  pleader  may 
appoint  another  pleader  on  his  behalf,  and  that 
in  such  case  the  hearing  will  proceed,  unless  the  Court 
see  reason  to  the  contrary,  is  not  ultra  vires,  iK  BX 
SncDAFA  .  I,  Ij.  B.,  22  Bom.,  654 


7. 


Bule  of  Court  of 


22nd  May  1883 — Practice — Vakalafnama  —Plea' 
der  handing  orerhis  brief  to  another — Ctrt7  Proce* 
dure  Code,  ss,  86,  87,  89,  6d5.— The  Bule  of  Court, 
dated  the  22nd  May  1883.  and  authorizing  legal 
.  practitioaers  in  certain  cases  to  appoint  other  legal 
practitioners  to  hold  their  briefs  and  appear  in  their 
place,  was  passed  to  facilitate  the  work  of  the  Court 
and  for  the  convenience  of  the  pleaders  practising 
before  it,  and  was  fully  within  the  powers  conferred 
upon  the  High  Court  by  s.  635  of  the  Civil  Procedure 
Code.    Matasin  r.  Ganqa  Bai 

[I.  Ii.  B.,  9  AIL,  618 


8. 


Pleaders  and  their 


clients,  their  rights  and  obligations  inter  se—Bom, 
Beg,  1 1  of  1S87 — Confidential  communications  made 
in  the  course  of  professional  employment, — The 
rules  prevailing  iu  England  with  regard  to  the  rights 
and  obligations  of  solicitors  in  relation  to  their  clients 
apply,  with  slight  difference,  to  pleaders  practising  in 
India.  The  principles  deducible  from  the  English 
cases  are  as  follows:  1.  A  party  to  a  judicial 
proceeding  is  entitled  to  such  professional  assistance 
as  he  thinks  will  best  suit  him.  2.  A  pleader  is  free 
to  place  his  services  at  the  disposal  of  any  such  party 
upon  such  terms  as  he  may  think  most  advantageous 
to  himself  consistently  with  the  honour  of  his  profes* 
sion  and  the  due  administration  of  justice.  8.  A 
pleader  who  receives  any  confidential  information 
from  his  client  in  the  course  of  his  professional 
employment  is  not  at  liberty  to  carry  that  information 
into  the  service  of  his  antagonist,  or  any  one  who 
in  that  very  litigation  or  in  any  subsequent  Htiga 
tion  may  -be  opposed  to  the  client  furnishing  the 
information.  4.  Under  Beg^lation  II  of  1827, 
pleaders  receive  certain  fees,  in  return  for  which 
they  are  not  at  liberty  to  act  against  those  retaining 
them,  whether  they  are  retained  by  one  client 
singly  or  by  two  or  more  clients  jointly.  A  pleader 
who  has  acted  for  several  persons  will  not  be  re* 
•trained  from  afterwards  acting  for  some  of  them  only 
as  against  the  others,  unlets  it  be  shown  that  he 
is  possessed  of  knowl^ge  arising  from  his  previous 


:Pi:EADBR—continued» 

1   APPOINTMENT  AND  APPEABANCE 

— continued. 

employment  which  might  be  prejudicial  to  his  other 
clients.  As  a  general  rule,  the  Court  will  require  a 
very  strong  case  to  bo  made  out  before  it  will  inter* 
fere  by  way  of  injunction,  restnuning  a  pleader  from 
appearing  for  a  client,  and  there  must  be  dear 
affidavits  made  to  show  that  special  knowledge  was 
acquired  by  the  pleader  during  his  employment  by  the 
former  client.  Jn  case  of  his  possessing  such  kiiow- 
ledge,  ho  will  not  be  allowed  to  throw  up  the  conduct 
of  the  case  and  transfer  his  services.  He  will  never 
be  allowed  to  discharge  himself  from  the  conduct 
of  the  case  if  the  case  raises  even  a  probability 
of  prejudice  to  his  former  employers.  K,  a  pleader, 
wss  at  first  retained  by  P  and  JV  jointly  to  defend  a 
suit  on  their  behalf.  At  a  later  stage  of  the  case.  P 
and  N  quarrelled.  Thereupon  Z^applied  to  the  Court 
for  leave  to  withdraw  from  the  conduct  of  the  case, 
on  the  ground  that  he  could  not  attend  to  the  interests 
of  both  y  and  N,  The  Court  allowed  him  to  with* 
draw.  A  few  days  afterwards  K  appeared  in  Court, 
and  filed  a  vakalatnama,  or  warrant  or  attorney, 
signed  by  N,  and  cliumed  to  conduct  the  case  on  behslf 
of  ^  alone.  P  objected  to  this,  but  the  Court  disal- 
lowed this  objection.  Thereupon  P  made  an  appliea* 
tion  to  the  High  Court  for  an  injunction  restraining 
K  from  acting  on  behalf  of  J^  alone.  Held  that,  aa 
it  was  npt  made  out  that  K  was  in  possessbn  of  any 
confidential  information  either  from  P  or  from  P  and 
N  together,  such  as  would  give  him  an  unfair  advan- 
tsgc  when  acting  on  behalf  of  jV,the  Court  would  not 
interfere  or  restrain  K  from  serving  N  alone.  Meld, 
further,  that  a  pleader  in  such  circumstances  should 
take  the  direction  of  the  Court  as  to  which  of  two  or 
more  clients  be  is  to  serve,  and  as  to  the  disposal  of 
the  fees  he  has  received  from  them  jointly.  Palloxji 
Mbbwaitji  r.  Kallabhai  Lallttbhai 

[L  Ii.  B.,  12  Bom.,  85 

Bbo.  r.  Bbzovji  Nowboji 

[I.  Ij.  B.,  12  Bom.,  91  note 


9. 


—   Pleader^^  absence 


from  Court  outing  to  his  temporary  appointment  as  a 
Subordinate  Judge — **  Necessary  cause** — Bern. 
Beg,  II  of  1827,  s,  54,— On  the  day  fixed  for  the  hear- 
ing of  a  suit,  neither  the  plaintiff  nor  his  pleader  was 
present ;  the  defendant,  not  having  been  served,  was 
also  absent.  Plaintiff's  pleader,  however,  sent  intima- 
tion to  the  Court  in  writing  that  he  had  been  appointed 
to  act  as  a  Subordinate  Judge,  and  as  he  was  going 
that  day  to  join  his  appointment,  lie  was  unable 
to  attend  the  Court.  He  therefore  requested  that 
the  case  should  be  adjourned  till  his  return,  or  that  a 
notice  be  issued  to  his  client  to  enable  him  to  make 
the  necessary  arrangements  for  the  conduct  of  his  case. 
Seld  that  the  pleader,  having  been  temporarily 
appointed  to  act  as  a  Snbcrdinate  Judge,  was  unable 
to  attend  the  Court  in  consequence  of  a  "  necessary 
eause  **  within  the  meaning  ors.  54  of  Begulation  II 
of  1827 ;  and  as  he  had  sent  the  necessary  notification 
in  writing  to  the  Court,  the  suit  should  not  be  dis- 
missed, but  adjourned  for  a  reasonable  time.  I:r  si 
Nabatan  SADAgHiY  Kalb  I.  Ij.  B^  S8  Bom.,  057 
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1.  APPOINTMENT  AND  APPEABANCB 
— comtinmed, 

m 

10. Appearance  -^Filin^  rakaJat- 

mama — Criminal  Procedure  Code,  1872,  «.  1^6.— 
An  Authorised  f leader  appearing  in  defence  of  an 
accused  person  under  a.  Ih6,  Criminal  Procedure  Code, 
ahould  not  be  required  to  file  a  vakalatnama. 
Axomrxovs         ...       7  MacU  Ap.,  41 


IL 


Civil  Procedure 


Code,  1859, «.  18—  Niffht  of  pleader  to  appear  in  Ap- 
pellate  Court  and  subsequent  slages  of  suit, — When 
a  pleader  appears  in  a  regular  appeal  b«  fore  the  High 
Court,  he  is  competent  uuder  that  vakalatnama, 
unless  it  is  revdced,  to  appear  for  the  client  in  the 
subsequent  stages  of  that  case,  and  in  the  appeal  if 
preferred  to  the  Privy  Couacil,  s.  18  of  Act  VIII 
of  185/)  applying  to  Appellate  as  well  as  Original 
Courts.    MDKUDir  La£L  v.  Sbebxibbjkk  Singh 

[8W.B.,92 


12. 


Vakil — CI  aim 


under  e,  246,  Act  VIII  of  1859- Fresh  vakalat- 
nama,— The  vakil  retained  by  the  plaintiff  in  a  suit 
in  which  a  decree  has  been  fciven  for  the  plaintiff  is 
competent  to  plead  for  his  client  in  answer  to  a  claim 
advanced  (under  the  first  portion  of  s.  246  of  the 
Civil  Procodare  Code)  to  property  attached  in  ex  ecu* 
tion  of  such  decree,  without  the  producti'^n  of  afresh 
vakalatnama.  GoPAi  Jaxacband  r.  Haboovikd 
Khushal  ....       5  Bonou,  A.  C,  88 


18. 


Fresh  vakalaU 


nama — Application  for  new  trial,— A.  fresh  vaka- 
latnama ia  not  necessary  to  enable  a  pleader  to  appear 
in  an  application  for  a  new  tral  before  a  Small  Cause 
Court,  when  the  pleader  presenting  the  application  is 
one  who  was  employed  in  the  original  suit,     burro 

CHTTRir  GhOSBAL  v.  SITBOOF  CulTNDVIl  Po8S 

.    [12  W.  B.,1ft85 


14. 


Civil   Procedure 


Code,  '•  B9  -  Pleader  retained  bt/  a  Collector  as 
agent  of  Court  of  Wards — Vitliditif  of  vakalat- 
nama after  the  Collector's  death. — The  Collector  of 
a  district,  who  was  agent  for  the  Court  of  Wards,  filed 
a  suit  on  behalf  of  a  ward  of  the  Ciurt  of  Wards  and 
executed  a  vakalatnama  to  a  pleader  whon^  he 
retained  to  conduct  it.  The  Colh^ctor  died  before  the 
suit  was  determined.  Held  that  it  was  not  neces- 
sary for  a  new  vakalatnama  to  be  (xecuted  to  enable 
the  pleader  to  proceed  with  the  conduct  of  the  suit. 
Kbibhna   Yijaxa  Ptjohata   Naiokbb  v.   Mabv- 

PAMAYAOAH  PiLLAI     .         I.  Ij.  B.,  16  Mad.,  185 


15. 


Application  for 


restoration  of  an  appeal  dismissed  for  default- 
Vahalatnama,— Where  a  vakil  had. been  duly  em- 
powered by  a  vakalatnama  drawn  in  the  customary 
form  to  file  and  conduct  an  appeal  in  the  High  Court, 
and  that  appeal  had  been  dismissed  for  default, —Held 
that  such  vakil  was  competent,  without  filing  a  fresh 
vakalatnama,  to  present  an  ai  plication  for  the  restora- 
tion of  the  said  appeal  to  the  list  of  pending  appeals. 
BAChHnrATH  SnVOH  v.  BAdHUBIB  Sahai 

[L  I..  B.,  15  AlU  55 

TOL.  IV 


FJJS^ADIER— continued.  . 

1.  APPOINTMENT  AND  APPBABANC6 

— continued,  ^ 


16. 


Vakalatnama 


executed  in  favour  of  two  vakile  accepted  by  only 
one— Presentation  of  appeal  under  such  vakalat- 
nama— Principal  and  agent — Civil  Procedure  Code, 
s,  541,— An  intending  appellant^executed  in  favour  of 
two  vakils  a  vakalatnama ;  it  was  accepted  only  by 
one  of  the  vakils,  and  he  presented  the  appeal.  The 
appeal  was  placed  on  the  file  by  the  District  Judge, 
but  on  its  coming  on  for  disposal  before  the  Subordi- 
nate Judge,  he  held  that  it  had  not  been  duly  pre- 
sented and  made  an  order  rejecting  it.  Weld  that  the 
appeal  had  been  duly  presented.  Att^nha  v, 
Nagabhooshanax  I.  Ii.  B.,  16  Mad.,  285 


17. 


Legal  Practi- 


tioners Act  f  XVIII  oflS79J,sch,  II,  Pt.  I,  ol.  (d) 
—  Pleader  holding  certifieate  on  R5  stamp — Right 
to  practise, — A  pleader  who  holds  a  certificate  on  a 
6-rupee  stamp  is  entitled  to  practise  before  a  Mundf 
when  exeicising  Small  Cause  Court  powers.      Ik  thb 

IffATTBB  07  KAKAL  CuAKDBB  TeWABT 

[1  C.  W.  W.,  118 


18. 


■Remand  ofetue-^ 


Vakil  changing  sides  on  remand — Mad,  Reg,  XIV 
of  1816,  s.  22.— When  a  suit  is  remitted  by  order  of 
an  Appellate  Court  for  re-hearing  or  finding  on  an 
issue,  the  proceedings  are  in  the  trial  of  the  suit,  aad 
consequently,  under  s.  22  of  Begulatiou  XIV  of  1816, 
a  vakil  cannot  change  sides  and  hold  a  vakalatnama 
for  the  party  opposed  to  the  one  for  whom  he  ap- 
peared at  the  first  hearing.    Avonymous 

[4  Mad.,  Ap.,  48 

19,  ,     _       __. Act XX of  1865. 

— There  is  nothing  in  th3  provisions  of  Act  XX 
of  1865  which  restrains  any  person  from  coming  into 
the  presence  of  the  Judge  and  supplying  information 
to  the  vakils.  The  word  "  appearance ''  does  not 
mean  actual  presence  before  the  Judge  in  Court, 
e,g.,  of  a  mooktear  standing  behind  the  pleader.  Ik 
THB  MATTBB  07  GuaSAJ  SlKOH    .    10  W.  B.,  855 


20. 


Act  XX  of  1865, 


s,  20— Appearance  of  party  by  pleader— Held,  in  a 
case  under  Act  X  of  1859,  in  which  the  plaintiff  had 
appeared  at  the  preliminary  hearing  when  the  issues 
were  framed,  and  where  he  was  not  required  ta 
appear  in  person  on  the  day  of  the  trial,  that  the 
presence  of  the  plaintiff's  pleader  and  revenue  agent 
was  an  appearance  within  the  meaning  of  the  law, 
having  reference  to  s.  20,  Act  XX  of  1865.  Sokatun 
Dobs  r.  Kalbb  Pbbshad  Dobs     .    18  W.  B.»  146 


21. 


Vakil  of  Sigh 


Court— Right  to  plead  in  Small  Cause  Court.-^ 
A  vakil  of  the  High  Court  in  Calcutta  is  entitled  to 
practise  as  a  pleader  in  the  Calcutta  Court  of  Small 
Causes.    Ik  be  Toolseb  Dobb  Sbal 

[2  lad.  Jar.«  N.  S..  188:  7  W.  B.,  228 

Aet  XXofl865, 


g^  12—!SmaU  Cause  Court,  Calcutta.— A.  pleader 
holding  a  certificate  under  s.  ]2  of  Act  XX  of  1865 
is  not  thereby  entitled  to  be  admitted  to  practise 

10  I 
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1.  APP0IKTME5T  AND  APPKASAKCS 

—  continued. 

in  the  Coart  of  Small  Cansn  at  Calcntta.    Ill  EB 
811A8BI  BHiTiHAir  Bhadttbt 

[1 B.  Zi.  B.,  A .  C^  46 :  10  W.  R^  88 


^^ ' Barristers  —  At- 

iomejfs— Civil  Procedure  Code  (Act  XI V  ofl8S2J, 
94,  9  and  SB— Presidency  Small  Cause  Court  Act 
(XV  of  IS^jy,  ss,  58  and  76—Siffht  to  practise— 
JSLutes  Power  to  make  rule.u—Per  BlTXiT,  West, 
and  tiATHAV,  JS,  -  Konebxit  barridters  and  attorneys 
have  a  IrgAl'right  to  practise  In  the  Bombay  Conrt  of 
Small  Causes.  Neither  ss.  2  and  36  of  the  Code 
of  Civil  Procedure  (Act  XIY  of  1882)  nor  ss.  38 
antl  76  of  the  Preiddency  Small  Cause  Court  Act 
(XV  of  18^2)  give  the  pleadors  of  the  Bombay  High 
Court  that  right.  The  provisions  of  s.  47  of  Kegula- 
tion  tl  of  1H27>  authorizing  pereons  holding  sanads 
from  the  Iligh  Court  to  pnctise  in  the  mofnssil 
Courts,  are  still  in  force.  Per  Baylbt,  West, 
FzvBBr,  and  Latham,  JJ.^B,  2  of  the  Code  of 
Civil  Procedure,  1882,  does  not  give  every  pleader  a 
title  to  appeal'  and  plead ;  it  only  enacts  that "  pleader  " 
means  every  person  entitled  to  appear  and  plead  for 
another  in  Omrt,  and  includes  an  advocate,  a  vakil, 
and  an  attorney  of  a  High  Court.  Consequently,  if 
pleaders  or  vakils,  who  are  the  same  class  of  practi- 
tionen,  an  not  entitled  by  law  to  appear  or  plead  for 
aiMither  in  Court,  the  definition  of  ^  pleader  "  gives 
them  no  new  right  or  status.  The  words  in  s.  86  of 
th«  Code  of  Civil  Procedure  (Act  XIV  of  1882)  **  by  a 
pleader  duly  appointed  to  act  on  his  behalf,*'  do 
not  simply  mean  a  person  duly  appointed  by  the 
party  in  the  sint,  but  a  pleader  duly  appointed 
according  to  the  law  regardiufr  pleaders  in  force  in  the 
particular  Court.  Per  Pihhey,  Soott,  and  Lat&ak, 
JJ.  (West,  J„  dissentietite),—1he  High  Court  has 
the  power  of  making  rules  for  the  admisnon  of  pleaders 
to  practise  in  the  tiombay  Court  of  Small  Causes ;  and 
the  Bombay  Court  of  Small  Causes,  under  s.  P  of  the 
Presidency  Small  Cause  Court  Act  (XV  of  1882).  also 
has  the  power  of  making  similar  rules  with  the  sanc- 
tion of  the  High  Court.  Ik  be  Pleadebs  ov 
TSE  HiaH  Covet,  Bombay  I.  Ij.  B.,  8  Bom..  106 


34. 


Practice    of 


Privjf  Council — Admission  to  praetite  in  the  Privtf 
Covncil— Mules  of  Slst  March  1871—  Vakil  qfMi^h 
Court.— the  words  of  ss.  2  and  8  of  the  Bules  of  Slst 
March  1871  are  such  that  clsases  of  persons  to  be  ad- 
mitted to  practise  in  the  Privy  Council  must  be  either 
solicitors  or  others  practising  in  London,  or  solicitors 
admitted  by  the  High  Court  in  India  or  in  the  Colo- 
nies respectively,  and  h4ve  not  left  an  undefined 
class  admissible  at  the  discretion  of  theHludicial  Com- 
mittee.     IV   THE    MATTSB    of    THE    PETITION    OV 

TwTDAhE  .  I.  Ii.  B.,  Id  Cale.»  686 

(X.  B.»  16  I.  A.,  168 

25. —  -^Praotice — Second 

Appeal— Vakil,  Bi^ht  of,  to  be  heard  without 
^fiified  grounds  of  appeal  or  without  uny  order 
udmitHng  the  appeal— Mules  and  Orders  of  Court 
f  Appelate  SideJ^  86  aud  i^JL-<A  vakil  will  not  be 
hmrd  on  behalf  of  tn  appellant  on  second  appeal. 


'PI, yiMYFOaL— continued, 

I,  APPOlimfENT  ANB  AfPSAEANCB 
— eoutinued. 

when  neither  duly  oeltKIM  ^found  or  grounds  of 
appeal  have  hesn  filed,  nor  the  appeal  batn  admUiled 
by  order  of  CouH  under  Rules  86  aind  168  «f  OMirt. 
KiAen  Ckunder  Mow  v.  Swrrish  Chundwr  Boee,  8  IT. 
j;.,  ;li6.  Mowed.    OLivmLAH  v.  Baohu  Las  Khora. 

[I.  Ij.  B.,  15  Cal».»  VOS 

86. Prosecution— 


Might  to  appear  in  Criminal  Courts,^-A  coaasel  or 
plttder  is  entitled  to  appear  and  act  on  behalf  of 
the  prosecution  in  the  Criminal  Courts.  Chavbi 
CfiABAjr  Chattexjee  V,  Chahdba  Euhah  Ghosh 
t5  B.  Ik  B,  Aps  70 1 14  W.  B.»  Or.,  88 

%1^ Admiring  uukiU 

to  defend  in  Crimintd  Cemtts.  -  The  praetiss  of  ftdU 
sftiitifig  private  valols  to  defend  parties  in  Criadnal 
Courts  Is  not  lUsgaL  It  was  dtscM^nary  with  tte 
Magistrate  to  hear  such  agents  or  not  under  s.  186  of 
the  Criminal  Procedure  Code,  1872.    Airoimcoirs 

[7  Maa.»  Ap.,  87 

28. -    _   -  Might  of  pleader 

to  appear— Inquiry  under  Criminal  Procedura 
Code,  s.  180,— At  an  inquiry  held  by  a  Magistrate 
under  s.  180  of  the  Criminal  Procedure  Code,  1861, 
a  complwnant  has  no  right  to  be  repressnted  bj  a 
pleader.    Bihdaohabi  «.  Dbaoup 

[8  Bom«,  A.  C  a02 


». 


Private  prosecu* 


tor — Criminal  reference  to  High  Court  — Criminal 
irocedure  Grjde  (Act  XXV  of  1861),  s.  4S4.-1Pri- 
vate  prosecutor  not  allowed  to  appear  by  pleader  on  a 
reference  to  the  High  Court  under  s.  434  of  the 
Criminal  Procedure  Code,  1861.  Qitkbh  r.  Bah j At 
Mazuhdab  .       * .  .  6  £.  Ij.  B.»  Ap.,  46 

S.    C.  SUDDUHUBDilBir  SlBOAB  r.  Bak  JoT  MO- 

XOOVDAB  .  ^  .    14  W.  B.,  Cr.,  51 

Qua/e — Whether  they  could  appear  at  all  in  soeh 
cases.  Laloo  r.  Adam  Siboab«  Goybbhmbkt  o. 
Subjakant  Aohabjia  .        .    17  W.  B,  Cr.«  87 


80. 


Criminal  Pmee^ 


dure  Cede  (1862),  t.  fl#0— *  Aooused,^  Meaning  of— 
Might  to  he  heard  hy  pleader,-^\5n^t  the  provisCons 
of  s.  840  of  the  Criminal  Pzocedure  Code,  a  Sessloiw 
Judge  is  bound  to  hear  the  plesder  appointed  by  a 
person  who  (though  not  acmised  of  any  offenoe)  is 
ordered  to  give  security  ^at  good  behnViour  under 
s.  118  of  the  Criminal  PfooedHi«  Cods.  The  word 
"  accused  "  means  a  person  over  whom  the  Magisltato 
Cft  other  Court  is  exercising  jurisdiction.  Qmsii- 
JSmpress  v.  Mona  Puna,  J.  X.  M„  16  Bom,,  661, 
followed.     Jboja  Sihgh  r.  Queen -Ehtbess 

(X  Xi.  B.,  28  Calc,  488 

QuHBv-EicPBns  r.  HiWABAdM  Las 

[I.  li.  B^  SI  A1L»  108 

QubBV-EHPBBSB  V,  MOHA   PtTHA 

[I.  li.  B.»  16  Bom.,  661 

61,  —  ..  I  ■  -  Criminai 


dure  Code,  Jdy^  #.  ijM»  M^fhrenee  to  JSeseicme  JudgM 
tituler, — A  Ses^ns  Jmdge  is  bound  to  hear  pleader 
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) 


1.  APPOI29THENT  AND  APP£ABANCB 

— eonaiuded. 

who  may  appear  obi  behalf  of  a  pcnga  iaaease 
referred  to  htn  noder  1. 123,  d.  2,  of  CivU  Procedure 
Code.  Jhof'a  Sinffh  r,  Queeu'Em press,  I,  i.  It,,  23 
Calc,  49S,  referred  to.  Abinash  yA£AKAK  r. 
....       4C.W.N.,7OT 


#.  B—"  Aef*  "^  jLciing  as  pruHtU  offsiU^^ThB 
word  ''act"  in  s.  6  of  the  Pleaden  and  Mookteaie 
Act  (XX  of  1865)  meane  the  doing  eqmethiBg  ee 
ibe  agent  ef  the  pxincipal  party  which  shall  be  veoeg- 
mzed  or  taken  notice  of  by  the  Conrt  as  the  act 
of  that  principal.  There  is  nothing  in  the  words  of 
fhd  Act  or  in  its  spirit  to  prevent  a  person  as  private 
Itgent  from  go(ng  between  the  prisoner  and  the 
duly  authorised  valdltipon  whom  tiie  real  reaponsibility 
of  the  defence  rests.  Iv  TRB  kattbb  ov  thb  psti- 
TICK  o»  Puzzle  Au  .        .        19  W.  B.,  Or.,  8 

88. 


— IndbiiUy  io  /o 

0n  with  appeal— Duty  of  Judye,-Whm  one  of 
the  pleaders  for  an  appellant  stat^  his  inability  to  go 
on  with  an  appeal,  tiie  Judge  is  not  bound  to  send 
for  any  other  pleader  for  the  appellant  and  ask  him 
if  he  is  ready  to  proceed  with  the  case,  but  may  at 
once  dismiss  the  appeal.  B&ojo  Soohpubbb  Dossu. 
V.  GiiMoBB  .    7  "W.  K.,  886 

84: 'V^tk'BppeaTBiaoe^NeffUct  of 

pUader—Ahsgnse  for  reasonable  cause — JHsoretton 
of  Co«r/.— Neglect  on  the  part  of  a  pleader  sheold 
not  be  visited  on  an  innocent  client  when  it  is  within 
the  power  of  the  Court  to  mitigate  the  result  by 
the  exercise  of  a  little  indulgence.  A  case 
having  been  fixed  for  hearing  at  a  particular  time, 
the  pleader  for  the  defendant  was  unable  to  attend 
by  reason  of  the  sickness  of  a  friend.  The  pluntiff's 
pleader  was  willing  that  the  case  should  be  postponed* 
but  tbe  Subordinate  Judge  insisted  upon  the  case 
bdng  proceeded  with  ex-parts.  Meld  that  there 
had  been  a  failure  on  the  part  of  the  Court  to  ex* 
ercis«  a  proper  judicial  dbcretion.  AcBirsfBiT 
Jha  V,  Jbwttk    .        ,        .        .  11  O^  Ii.  R,  11 

85. Control    of    case— i5 enior 

pleader — ArgumenU.^Tiie  senior  pleader  who  is 
present  has  the  entire  control  of  a  case  in  the  High 
Court,  and  it  is  not  open  to  the  junior  pleader  to  take 
any  ground  of  appeal  which  his  senior  has  not 
thought  fit  to  argue,  except  only  when  the  senior  has 
obtained  the  permission  of  the  Court  that  the  course 
should  be  taken.  Sbbbnbbbash  Bot  r.  tTicBiKA 
CHTJBir  Box  .        .  12  W.  B..  875 

8.  AUTHOBITY  OP,  TO  BIND  CLIENT. 

86.  Statement  by  pleader— <.<4i^ 

mission*  made  imoonduet  of  suit, — Whra  a  pleader 
in  the  conduct  of  a  suit  makes  admissions  on  behalf 
of  a  client,  ihe  client  is  bound  by  such  admissions, 
BuKB&BT  t.  CHrrruE  Kooab  51S'.W.,2 


87. 


Admission      b  y 


plestder  in  i^ndnot  ef  oaee*-^A  party  is  bound  by 
the  admission  of  his  duly  oomAitated  vakil,  when  the 

VOL.  IT 


TJ^AjmR— continued, 

t.  AUTHQEnr  OF,  TO  BIRD  CLISNT 


admission  is  one  of  a  fbet  wUeh,  httt  for  ««ch  aclMb> 
^on*  Ihe  (^ponte  paity  would  have  bad  an  eppor- 
tunlty  el  proving.  Nabaxbt  Bor  «.  Sbbbkmh 
A^raafc 8ir.B^488 


88. 


— ; Ad  mission  of 

takil  in  criminal  case, — Admissions  of  a  vakil  can- 
tiot  bind  bis  client  in  a  criminal  case.  Qxtbek  v. 
Kazdc  MuMPiB  .  .    17  W.  B.,  Op.,  48 

88-  Mofnssil  Courts 

^Queeiions  of  law  and  fact.  Admissions  in  respeot 
of,~-Fer^  Jaokbov,  ^,  -  A  vakil  in  the  Courts  of  the 
mof  uBsil  is  not  empowered  to  make  admissions  on  points 
of  law  on  behalf  of  bis  client,  although  he  may  make 
admissions  on  points  of  fkct.  Jitsgda  Koobwab  r. 
QoTTfiSB  Btjnath  Pbbbhad 

[1  Ind.  Jttr.,  K.  8.,  865 
Abpooi  Gvwnui  o.  Goub  MoirxB  Dbbu 

£8  W.  R,  875 

40.  — ■ — Op  tut  on  ««• 

pressed  hy  vahil  in  aryumeni.'—Tht  opinion  expressed 
bv  a  vakil  in  the  eoaree  of  argument  adversely  to  a 
olalm  which  he  undertook  to  advocate  is  not  binding 
on  htt  client.  Kbishnabaui  Attakgab  v,  Ba7A- 
GGPALA  Aytangae  I.  Ii.  B.,  18  Iffad.,  78 

4L  — — — — • Admission      by 

pleader  erroneous  in  law.— An  admisuon  by  a 
pleader^  if  it  is  enoneoos  in  law,  is  not  bindhigon  }M 
client.  KBumrAJi  Nabatav  PAmrsi  v,  Bajxas 
ICakikobaitd  Maicadi     L  Ii.  B.,  84  Bom.,  860 


42. 


Erroneous 


con* 


sent  of  eaArtV.— Where  a  vakil  upon  a  mistaken  view 
of  tbe  law  goes  beyond  and  contravenes  his  instruc- 
tions, his  erroneous  consent  cannot  bind  his  client. 
Bah  Eaht  Chgwdhbt  v,  Bbikdabuk  Chukbbb 
Dosfl  ....  I6W.B.,  246 


48. 


Statements     by 


rakil  out  of  ordinary  scope  of  his  authority, — The 
greatest  caution  should  be  exercised  by  the  Courts  b^ 
fore  acting  upon  statements  out  of  the  ordinary  scope 
of  tbe  vaUl's  authority  m  the  particular  matter  far 
which  he  was  employed.  Vakkatakahafna  r.  Cha- 
TBXA  AvcHiYAXMA      ...      6  DCad.,  127 


44. 


Verlfal  admie 


sion  wtade  hy  pleader,— In  a  suit  to  set  aside  a  sale 
in  execution  on  the  gromndof  fraud, — Held  in  refeiv 
esee  to  the  terms  of  certain  statements  made  by  the 
plaintifb'  pleader,  from  which  the  lower  Appellate 
Court  had  inferred  that  the  plaintiffs  must  have  become 
aware  of  the  fraud  at  a  date  earlier  than  that  alleged 
by  them,  that  verbal  admissions  made  by  the  pleader 
of  a  party  to  a  suit  must  be  received  witii  caution« 
must  be  taken  as  a  whole,  and  must  not  be  unduly 
pressed.    Natha  Singh  v.  Jodha  Singh 

[L  Ii.  B.,  6  AIL,  406 


45. 


Power  to  make 


admissions  or  statements  to  hind  elieat^Jtelinquieh 
ment  qf  part  of  drfenee, — ^In  a  eait  to  recover  pos* 
session,  where  defendants'  pleader  stated  before  the 
Munsif  that  if  the  thak  map  (which  was  not  at  the 

101  2 


(    0790    ) 


DIGEST  OF  CASJBS. 


(   esoo  ) 


PLEADER— «o»<iiiiM<e. 

2.  AUTHOBITY  OF,  TO  BIND  CLIENT 

— continued, 

time  in  Court)  coald  ibow  that  the  lands  in  diipnte 
had  been  surveyed  ai  part  and  parcel  of  the  plaintiiTs 
talnkh,  hie  client  would  give  up  his  claim, — ffeld 
that  the  statement  was  not  one  which  was  within  the 
scope  of  the  .pleader's  authority  to  make,  and  was  not 
binding  upon  the  client.  Chuivdbb  Cootf  ab  Deo 
r.  SvDAKUT  Mahoxbd  Khan  .        .  18  W.  B.,  486 


46. 


Consent    of 


pltader — Sffeet  of  ctdmission, — The  admission  of  a 
vakil  made  with  due  authority  will  bind  his  client, 
though  not  present  it  the  time  of  malang  it.  Whore, 
therefore,  an  order  was  made  for  the  payment  of  a 
certain  sum,  being  the  moiety  of  the  profits  of  an 
estate  founded  on  the  amount  for  which  security  had 
been  taken,  as  the  rental  of  a  samindari  when  posses- 
sion was  given  up,  and  that  am  )imt  was  admitted  and 
assented  to  by  the  vakil  in  Court,  and  the  or^lcr  made 
aooording1y,~J9r0Z(2  by  the  Judical  Committee,  affirm- 
ing the  judgment  of  the  Conrt  below,  that  such  con* 
sent  was  binding  on  the  client,  and  precluded  him 
from  afterwards  openii  g  the  account.  Kajuhdbb 
KABAnr  Rao  v.  Buai  Goyikd  SnroH 

[2  Moore's  I.  A.,  253 

47. Content— D  e  h  - 

Xrcf»  Agriculturxate*  Relief  Act,  s,  8,  cL  S -Con- 
eent  to  proceeding  under  Act,  Withdratral  of,— It 
a  party  or  his  pleader  gives  consent  under  cl.  8 
of  s.  8  of  the  Dckkan  Agriculturists'  Relief  Act 
(XVII  of  1879)  to  the  disposal  of  a  suit  according  to 
the  provisions  of  Ch.  II  of  the  Act,  the  consent  so 
piven  cannot  be  withdrawn  after  the  hearing  has 
begun,  and  the  suit  has  proceeded  on  the  footing  of 
such  consent.  BuFCHAim  Ehbychavd  r.  Balyavt 
Nabayan      .  .    I.  Ij.  B.,  U  Bom.,  691 

48. Admission  of  lia* 

hility  hy  tfakil.—A  distinct  admission  of  liability 
made  by  a  vakil,  who  represented  the  defendant  and 
whoie  authority  was  not  questioned,  was  held  to  be 
sufficient  to  warrant  a  decree  in  favour  of  the  plain- 
tiff.     DOBBBB  V.  PiTAMBUB  PUNDAH 

[21  W.  B.,  832 


49. 


Admission     b  y 


vakil — Evidenci  of  receipt  of  money. — The  admis- 
sion of  a  defendant's  vakil  in  Court  was  held  to  be 
legal  evidence  of  the  receipt  of  money,  and  to  d'>  away 
with  the  necessity  for  other  proof.  KaLBBxavund 
Bhittiaohabjeb  v.  Qibbbbala  Dbbia 

[10  W.  B.,  822 

60.  Power  of  pleader— Poir^r  to 

compromise  cf^sf  — Ordinarily  a  vakil  who  is  employed 
to  conduct  the  case  on  behalf  of  his  clieut  has  no 
implied  authority  to  compromise  it.  In  the  absence 
of  any  express  provision  in  the  vakalatnama,  he  can 
make  no  compromise  which  will  be  binding  upon  his 
client,  except  with  his  consent.  Pbbm  Sock  r.  Pin- 
THBB  Rav 2  Agra,  222 

61. Potcer  to  com  pro* 

tnise  ttif/.— Pleaders,  unless  specially  empowered  so 
to  do,  have  no  authority  to  compromise  cases  conducted 
by  them.    SntDAX  Bbguk  r.  Ibzut-col-nissa 

[2  N.  W.,  149 


TI^AJXBSR— continued. 

2.  AUTHOBITY  OK,  TO  BIND  CLIENT 

— continued, 

JaGAPATX  MITDALIAB  v.  Ek AMBABA  Mn>ALIAB 

[I.  L.  B»  21  Mad..  274 

62.     -     - — Consent  to  matter 

beyond  scope  of  suit, —  A  consent  by  the  vakil  of  a 
JMurty  to  a  decree  being  made  binding  on  property 
other  than  what  the  parties  to  the  suit  may  have  an 
interest  in,  is  a  consent  to  what  is  he^  ond  the  scope 
of  the  suit,  and  can  neither  be  binding  on  the  party 
nor  acted  Apon  by  the  Court.  Atvl  Khadab  r. 
AitdhuSbt  2  Mad.,  428 

68. •  Relinquishment  of 

defence, — Where  a  pleader  authorised  only  to  con- 
duct the  defence  in  the  usual  way  pledged  his  client 
to  relinqninh  hb  defence  if  the  plaintiff  would  assert 
on  oath  that  the  defendant  was  not  the  owner  of  the 
property  in  dispute,  it  was  he*d  that  he  had  exceeded 
his  power,  and  that  his  client  was  not  bound  by 
his  act.    HAKBBifOOirvissA  t>  Bcldbo 

[8  Agra.  809 

64. Unauthoritefi  re» 

linqui^hment  by  pUnder. — It  is  not  within  the  ordi- 
nary scope  of  a  pleader's  dnties  to  relinquish  any 
portion  of  his  cliont's  case  without  express  authority 
from  the  client,  who  is  not  bound  by  such  relinquish- 
ment, unless  it  was  anthorixed  by  himself.      GOUB 

PBBSnAD  D08t  V,  SOOKDBB  RaM  i^BB 

[12  W.  B..  278 


66. 


Relinquishment 


of  part  of  claim. — A  vskil  has  no  authority  under 
an  ordinary  vakalatntima  to  give  up  a  portion  of 
the  claim  already  decreed,  and  any  such  abandonment 
will  not  be  binding  on  his  clirnt.  When  a  case  is 
remanded  with  the  sp(  cifiu  declaration  that  the  plain- 
tiff shall  obtain  <' iiossossion  of  the  disputed  pro- 
perty," the  lower  Court  has  no  jurisdiction  to  debar 
the  plaintiff  from  any  portion  thereof  by  reason  of  a 
relinquishment  made  by  the  vakil.  Abdul  Sabbav 
ChOWDHBT  r.  SHIBKI8TO  Daw    8  B.  I».  B„  Ap.,  16 


66. 


Auth  ority  of 


Counsel,  vakils,  or  other  ayents- -Abandonment  of 
issue  —  Scope  of  authorit u  »»  conduct  of  litiyation 
—Compromise— Civil  Procedure  Code  (1882), 
s.  462.— A  vakil  appointed  to  conduct  a  case  on  be- 
half of  a  client  has  power  to  ask  for  an  issue  to  be 
framed,  or  to  abandon  one  that  has  been  framed, 
and,  in  the  absence  of  frand  or  misconduct  or  of  ex- 
press instructions  prohibiting  the  adoption  of  such  a 
course,  his  action  will  be  binding  on  his  client. 
There  is  no  distinction  in  this  rtspect  between  the  acts 
of  Counsel,  vskils,  and  other  agents.  The  abandon- 
ment of  an  issue  does  not  amount  to  a  compromise, 
and  if  the  suit  is  being  conducted  by  a  guardian  on 
behalf  of  the  minor,  leave  of  the  Conrt  is  not  neces- 
sary under  s.  462  of  the  Code  of  Civil  Procedure  for 
such  abandonment.  Vbkkata  Nababivra  Naidv 
V.  Bhabhtakablu  Naidv 

[I.  Xi.  B.,  22  Mad.»  688 

67. Withdrawal 

from  suit  -Vakalatnama,- A  vakalatnama  given 
by  a  plaintiff,  and  couched  in  general  terms,  sufficea 


(    6801    ) 


DIQ8ST  OV  CASB:). 


(    6808    ) 


2.  AUTHORITY  OF,  TO  BIND  CUKNT 

— concluded, 

primd  facit  to  antborize  the  vakil  to  apply  on  behalf 
of  the  plaintiff  for  leare  to  withdraw  ftom  the  rait  i 
and  in  the  abience  of  an  >  thing  to  show  that  the 
Tahil  acted  contrary  to  hif  instmctions,  ( r  ctherwiae 
waa  guilty  of  miscondnct  in  making  the  application, 
ti&o  clicjit  it  bouad  by  the  act  of  his  vakil.    Bam 

COOMAS  UOT  V.  COLLBCTOB  OV  BESBBHOOH 

[6W.B.,80 


53. 


Power  of  vaJcil 


to  transfer  ffeeree,—A  vakil  by  his  ordinary  employ* 
ment  as  vakil  enjoys  no  authority  authorising  him  to 
transfer  a  decree.     ^'oh(7b  r.  Jat7BB  Hosbbik 

[2  K.  W.,  196 


59. 


8.  BEMUNEBATION. 

Amount  of  remuneration- 


FaA"!/.— Although  a  vakil  is  entitled  to  whatever 
charge  his  client  aprees  to.  yet  if  he  acts  under  an 
engigement  constituting  him  his  client's  mooktear 
and  legal  ad  >  user,  he  is  bound  by  the  same  rules  as 
an  attorney,  and  is  therefore  entitled  only  to  such 
reasonable  remuneration  as  the  law  allows.  Uflif  ut 
koowAR  V.  Tatibb  .2  W.  B.,  807 


60. 


Suit  for  fees- 


Coet*  between  party  and  parly. — In  a  rait  by  a 
pleader  for  the  balance  of  vakil's  fees  where  it  was 
found  that  there  was  no  contract, — Held  that  in  con- 
sidering the  proper  fee  to  be  allowed,  the  lower  Ap- 
pellate Court  haid  notliing  dseto  pnide  it  but  what, 
according  to  the  practice  of  the  Court,  was  allowed 
as  costs  between  party  and  party.  Judconath 
DoTT  V.  BusRAD  Ali  19  W.  B.y  106/ 


61. 


Suit  by  vakil  for 


fees— Act  I  of  1846,  e,  7  -Beng.  Bey,  XX  VI I  of 
1814,  s.  26^—Co9t», — In  a  suit  brought  by  a  vakil 
against  his  client  for  the  amount  <  f  his  fees»  and  in- 
stituted after  the  passing  of  Act  I  of  18  Mi,  hut  before 
the  Pleaders  and  Mooktears  Act  (XX  of  1865)  came 
into  operation, — Held  that,  where  the  services  in 
respect  of  which  the  fees  were  claimed  consisted  of 
the  conduct  of  a  suit  which  was  dismissed  for  a 
deficient  plaint,  under  s.  29  of  Act  YlII  of  1869, 
'the  vakil  is  not  entitled  to  the  full  amount  of  costs 
under  Act  I  of  1846,  s.  7,  or  the  scale  fixed  by 
Begulation  X]tVIl  of  1814,  s.  25  ;  but  in  the 
absence  of  an  express  agreement,  he  is  only  entitled 
to  a  reasonable  sum  as  remuneration  for  his  work 
and  labour  ai  a  pleader.  So  much  of  Begulation 
XXII  of  1814  as  was  before  January  1866  unre- 
pealed, and  the  whole  of  Act  I  of  1864,  are  repealed 
by  Act  XX  of  >86j,  which  came  into  operation  on 
Jannary  1st,  1866.    AMXBBtnrKissA  r.  Chap m Air 

[1  Ind.  Jur..  N.  S..  884 : 6  W.  B.,  108 


62. 


Costs  as  belaeen 


pleader  and  client — Bom.  Reg,  II  of  1827,  s.  62 — 
Aet  I  of  1846,  ss.  6  and  7.— The  provisions  of  Begu- 
lation II  of  1827,  s.  52,  els.  1  and  2,  and  of  Act 
I  of  lh46,  8.  7,  regarding  the  award  of  pleaders'  costs 
by  way  of  a  percentage,  relate  only  to  costs  as 


FIiEADEB— coa^tflMie^f. 

8.  BBMUNSBATION— eo«^'f»««<{. 

between  party  and  party,  and  (inasmuch  as  s.  52  of 
Begulation  II  of  1827  is,  by  s>  6  of  Act  I  of  1846, 
expressly  rendered  inoperative  for  any  purpose  except 
for  the  purp  ses  of  s.  7  of  the  latter  Act)  there  is  not 
any  statutable  provision  for  costs  as  between  pleader 
and  client,  so  that,  in  the  absence  of  an  agreement 
between  them,  the  pleader  is  left  to  his  remedy  on  » 
qnaf^tum  mermit,  Ganoji  Yithal  «.  SitaBAV 
Shbidhab 8  Bom.,  83 

68.  '■ Costs  between 

pleader  and  client — Act  I  of  1846,  »,  6^  Quantum 
meruit, — In  a  suit  brought  by  B  informd  pauperis 
against  the  defendant,  he  had  engaged  the  services  of 
the  plaintiff  as  hb  pleader,  but  no  express  agreement 
for  the  remuneration  of  the  plaintiff  was  made. 
The  rait  was  numbered,  and,  after  the  evidence  on 
either  side  had  been  gone  into,  the  trying  Court' 
made  an  order  dispaupering  J2.  On  an  application 
by  R,  who  offered  to  pay  the  Court- fees,  the  High 
Court  under  its  extraordinary  jurisdiction  made  an 
order  directing  .the  lower  Court  to  receive  the  fees 
and  to  proceed  with  the  suit.  B  paid  the  fees,  but 
the  suit  \\a8  compromised.  The  plaintiff  did  not 
attend  to  the  suit  after  remand.  The  plaintiff  having 
sued  the  defendant  for  his  fees,  the  Subordinste 
Judge  was  of  opinion  that  one-fourth  fee  nnder  a.  6 
of  Act  I  of  1846  should  be  awarded  to  the  plaintiff. 
On  reference  to  the  High  Co\iit,—B[eld  that  the  plain- 
tiff was  entitled  to  a  quantum  meruit,  which  was  to 
be  determined  with  reference  to  all  the  circumstances 
of  the  case,  there  being  no  express  agreement  in  the 
case.  Kbbhay  Qoyind  Joshi  «.  Jahsbtji  Cdbbetji 

[I.  Ij.  B.,  12  Bom.,  667 

64. Bight   of  suit  for   fees- 

Cause  of  action— Uncompleted  case. — Where  a  vakil 
has  undertaken  the  conduct  of  a  suit,  he  is  bound  to 
proceed  with  it,  and  cannot  sue  fdr  his  fee,  in  the 
absence  of  a  special  agreement,  until  the  rait  is  com- 
pleted, unless  where  the  client  has  dispensed  with  hit 
services.  Fuokapatkam  Thatqaohabict  r.  Eaja- 
MiYA  •        .        .       6  Mad.,  266 


66. 


Bight   to    additional   fee- 


F*es  of  vakil  for  applications  in  suit  when  he  is 
bound  to  carry  suit  to  its  conclusion, — Where,  under 
the  practice  existing  in  the  Courts,  a  vakil  receiv* 
ing  a  fee  for  prosecuting  or  defending  a  rait  is  bound 
to  carry  the  suit  to  an  end,  and  to  make  all  necessary 
applications  in  the  execution  department  without 
further  fee,  no  second  fee  is  allowable  to  a  vakil  for 
applications  presented  in  the  execution  department, 
unless  it  can  be  shown  that  the  services  of  the  vakil 
originally  employed  were  not  available.  Takeb  Ali 
Khan  «.  Oool  Mahambd  Khah 

[1  -N.  W.,  6a:  Ed.  1878. 128 


66. Agreement  for  ftirther  re- 
muneration in  auocessftQ  oaae-Inam  pntras 
— Act  I  of  1846,  s,  7. — I  nam  patrss  or  agreements^ 
oral  or  written,  made  contemporaneously  with  the 
vakalatnamas  by  clients  with  theur  pleaders  for 
the  payment  of  rewards  in  addition  to  the  regulation 
fees,  provided  their  cases  are  decided  in  their  favoor 
'  are  not  nudum  pactnnh  aod,  haying  x^gard  to  ■•  7  of 


( 


) 


UeSST  O?  CAMS. 


( 


) 


&  BgMUHBaATOOiH.  tt»9Hmf4. 
Aft   I  of   IMMSk  CMttoi  U   wiuMerM  m  UkgU. 


67. 


8uU  h$  pl€ed§r 


for  feti^-^Ajk  application  waa  mads  lor  kava  la  laa 
defeodant  ta  Jormd  pauperis,  and  ha  agreed  with 
certain  yakila  io  give  them  foil  Ueu»  aeoording  to 
tha  ralnatioo  of  the  chttm,  ia  caie  the j  should  eoa* 
oeed  in  haviag  the  application  rejected.  SM,  thai 
thif  was  a  valid  agreement,  and  that  the  vakils,  having 

rormed  their  put,  were  entitled  to  recover  npon 
Bam  Kakt  Vavdi  v.  8bib  Kajtoa  Baz 

\^  C.  U  B.,  166 

Bight  to  recover  t^—Legal 


P^aetitionerw  Act,  m.  STfUSfSO-  Suit  hy  pUader  io 
recover  fee  f¥om  client— -Contr act  Ad,  *.  70— 
Civil  Procedure  Code,  e.  622,-'The  Legal  Practi- 
tfonen  Act  does  not  debar  a  pleader  from  recovprin|^ 
a  fee  from  his  client  when  no  contract  in  writing  is 
made.    Bava  r.  Eithji  .    I.  Ii.  B..  9  Had.,  876 


69. 


PromisBory  note  made  by 


a  party  In  iavour  of  his  pleader  In  respect 
of  the  f(ee  agreed  upon — Leaal  Practitiomers 
Act  (XVIII  cf  1979),  ee,  28,  SS— Agreement  not 
jUed  in  Court. —A  party  to  a  snit  made  and  delivered 
to  hii  pleader  in  respect  of  the  fee  agreed  npon  a 
promissory  note  which  was  not  filed  in  Oonrt  in  that 
■nit.  In  a  snit  by  the  pleader  npon  his  promissorv 
note,  B^eld  that  the  pronussory  note  was  invalid, 
and  that  the  plaintiff  was  entitled  to  recover  only 
the  amount  to  which  he  was  found  to  be  entitled  for 
his  labonr.    Kbibhvabaxi  r.  Kbsata 

[I.  li.  B.,  14  ICad.,  68 


7a 


Suit  by  pleader  to  reeoTer 


file  firom  eHent  -•  Leg^U  PraetiUoner^  Aet 
f  XVIII  of  1879).  e».  97,  98.  SB,  80- Agreement 
for  fbe-^Agreement  not  in  uriting  mnd  filed  in 
Comn.—Qe.  27,  88»  and  29  oi  the  Legal  Piactitioners' 
Aa(  (XYUI  of  187^)  do  not  relate  to  any  arrange- 
ments or  agreement  made  between  a  litigant  and  his 
own  pleader  as  to  the  receipt  oi  his  fees  whidi 
are  actually  allowed  upon  tization.  They  do  not 
provide  as  to  matters  which  relate  to  the  opponle 
partv,  or  the  fees  that  he  has  to  pay  to  the  legal 
practitioner  of  fbe  opposite  party,  but  provide  whati 
as  between  the  pleader  and  his  dient,  shall  be  the 
method  in  which  certain  special  arrangements  are  to 
be  entered  into.  They  make  provision  for  anange- 
ments  between  pleaders  and  .their  dienti^  which 
relate  to  the  payment  of  remuneration  in  excess 
of  and  apart  from  the  amount  allowed  in  the  taza^ 
turn,  and  were  framed  upon  the  principle  which 
regards  with  jealous  scrutiny  contracts  brought  about 
hj  penono  holding  posttioas  of  active  confidence 
towards  others,  soeb  as  a  pleadvr  neeessarfly  oeenpies 
ia  rsicreaso  to  his  dlient.  They  were  intended  to 
pootect  necessitensy  improvident^  or  careless  litiganto^ 
from  being  taken  advantage  of  by  nnscrapnloDs  legal 
oAviseia  Mmmei  v.  fwt^  I  L,  R.,  9  Mad.,  375, 
eippnft^  and  foOowed.  BAzi»inK]>nr  e.  Kabik 
I         «        »       »    L  Ij.  B.»  12  AIL,  166 


BHMUKEKATIOH- 


7L 


—  Agreement  bet^ireen  pleader 
letainiiig  hna  *-  Legnl  Prmet^ 
AM  f XVIII  of  1878J,  ju  «8  -  JPromimetf 
Mie,  Suit  em^Quamhm  mermf.—Uke  dc&ndaaliP 
brafcher  engaged  a  vakil  (ainoe  doeeascd)  to  defasd 
osrtoia  omts  OB  thoir  behalf  aad  made  and  doHvesei 
to  him  a  pwwiawiry  note  for  an  agreed  sum  hi 
respect  of  bia  fee.  The  nato  woo  not  filed  in  Ooost, 
ond  it  exesedfid  in  amount  the  vakil's  regulation  fee. 
The  defendants  subsequently  made  a  pn;mis8ary  note 
in  substitution  for  tbe  above,  and  the  vakil's  repre- 
sentatives now  hrottght  a  suit  upon  the  last-mentioned 
note.  Held  (1)  that  the  agreement  with  the  defen- 
dants' brother  was  invalid^  by  reason  of  the  Legal 
Phictitionera'  Act,  a  28,  and  the  plaintiffs  were  not 
entitled  to  recover  the  amount  of  the  note ;  (2)  that 
the  phuntiffi  weie  entitled  to  leeover  in  thb  action 
the  amount  due  to  the  vakfl  independently  of  that 
agroenont*    AvAjrraxxA  «•  Pabmatta 

[L  I..  B«  la  ICad^  S7S 

78, Suit  on   promissory  note 

giren  ibr  past  professional  servioes 
rendered  under  oral  agreements  -  Legal 
Praetitionere'  Act  f XVIII  of  1879 J,  ee.  28  and  » 
— Chuardian  mnd  n^erd — Servicee  neceeearg  orhene^ 
fieial  to  mtaof^— A  guardian  executed  a  promissory 
note  in  favour  of  a  vakil  (the  plaintiff)  as  remuDora- 
tion  for  his  past  professional  service  rendered  under 
oral  agreements  with  him.  Held  that  a  aait  npon 
the  note  was  barred  by  sa.  28  and  29  of  Act  XVIU 
of  1879,  and  that,  as  there  was  no  such  necessity  te 
the  proceeding  in  question  as  to  render  the  contract 
binding  on  the  minors,  no  suit  wonld  lie  against 
them.  SirimAiusAJA  ArrijiaAB  o.  PATTAyATHV« 
aamTsvAB  .    1. 1«.  B^  17  ]Cad.»  806 


76. 


Oral  agreement  for  plea- 


der's remuoeration^Xtf^a/  Praetitionere*  Aet 
C XVII I  of  1879J,  sw  88— Criminal  prefeedinge-^ 
Qummtnm  mermit, — A  pleader  was  retained  by  an 
aeenaed  perssn  to  conduct  kia  defenioe.  Tho 
aoensed  dii  not  poy  the  agreed  fee,  and  the  plahitUI 
therenpon  deeUned  to  conduct  Us  defenesw  The 
defendant^  who  was  one  of  the  accused,  then  undsr* 
took  orally  to  pay  the  fee,  but  failed  to  do  so  aftop 
t^  plaintiff  had  conducted  the  defenoo  of  Xtc/Hk 
aeanaed  perMoe.  The  plaintiff  now  sued  the  defen- 
dant to  recover  the  agreed  amount.  Meld  that 
luider  Legal  Plmctitioners'  Act,  a  28,  the  phdntiff 
woo  not  eodbitled  to  recover  on  the  contraot,  but  that 
ho  wao  entitled  to  zooover  reasonable  remnneratioD 
for  the  oervscea  rsndered  by  him.  NASASnaca 
Cbabiab  a  SunAiTAH     .  I.IibB^90Mad.,666 


74L 


Suit  by  a  pleader  to  reeover 


fee  from  bis  olient— Z^yo/  Prmrtitionm^  Afit 
(XVIU  ^1879J^  a.  iS-^oniraet  Act,  e.  70. -The 
Legal  Practitioners'  Act  (XVIII  of  1879),  a  28, 
debars  a  pleader  from  recovering  a  fee  from  his  client 
when  no  eontract  in  writing  is  made.  Rama  r. 
Xu^fi,  L  i/.  S„  9  Mad,,  375,  and  Xriehnaeami  ▼. 
Xeeara,  L  X.  R,,  14  Mad,„  68,  cBsseoted  firom. 
BASAr  Crardka  Bar  Chdudctt  v,  CmrNDSA 
KAwrt  BOT  .    I.  Ii.  B.,  25  Gale.,  806 


(    dSM    ) 


DIGEST  OF  CABIB. 


PUESADEB— oofi^tfiiMf. 


76. 


8.  BBin7NSBATIOK-**eow0»ii«wl. 
Division  of  fee  where  more 


tlutti  one  pleader— if  aii.  Re^.  XIV  of  t936, 
«.  dO  — JW>  Z>»vt#f<Mi  of,  whero  two  wikfU  ap- 
j>otefc<l.— The  nil«  uadcr  B«g.  XIV  of  1816,  s.  tO, 
ibefc  each  nf  Iwu  vakiU  appointed  by  a  party  to  a  suit 
ihall  be  entitled  to  a  moiety  of  the  fees  paQ^able, 
Applies  only  to  caaea  where  they  are  appointed  by 
the  same  vakalatnamftt  Kia^BA  Uukxajcva  Bau 
«.  Cbipatji  ViYYiMV^  DiKSHATirLi;  .  1  Mad.»  809 


76. 


Fee  allowed  fbr  registra- 


tion  petition-^c/  J  mfiSAS, «.  7.-  The  fee  to  ^ 
alknred  to  »  pleader  upon  a  petition  tg  the  Ooert  to 
catebliah  the  right  to  haTe  a  docament  refiatered 
lander  Act  XX  of  186Q,  a.  84,  waa  one*fonrtii  of 
tlic  fee  allowabk  in  a  regular  niit»  aa  waa  provided 
hy  Act  I  of  184Q,  •,  7.  Coxabotob  ov  Thava  v. 
Oaxa  Kamji  Patil     .        .    7  Bom.,  A.  a,  182 


77. 


Tees  in  anit  under  Begi8« 


tration  Act,  1864»  8.  lH—Jlteffular  suii,—A  snit 
tinder  a.  16,  Act  XVl  of  1864,  was  not  a  snmnuu'y, 
bnt  a  regular  suit,  and  full  fees  were  awarded 
for  pleaders.    Mowia  I^trxSH  v.  ALi  Ehak 

[9  W.  B.,  101 

7a-  Feee  in  salt  for  Judioial 

4Mparation^2>t«orM  Aet  (I^  of  iSSBJ-^Eiimtf 
tion  of  fe€», — In  a  suit  for  a  judicial  separation  and 
alimony  decided  under  the  Indian  Divorce  Act  (IV  of 
1869),  the  only  baaia  for  the  wtiaation  of  pleader's 
f eea  is  ten  times  tha  amount  of  alimony  fw  one  year. 
^ScoTT  V.  SooTT     ....    7  Mad.,  894 


79. 


Fees  in   partition  suit  — 


Soaring  fie—Hha  ordfaiary  rale  for  assessing  the 
hearing  fee  aeoording  to  the  market  value  of  the  pro- 
perty in  suit  ia  not  applicable  to  a  suit  for  partition, 
and  the  Court  in  each  anch  case  ought  to  fix  the 
amonnt  of  the  fee.  Kibtsb  CHinsTDEB  MtrxEB  r. 
AjTATH  Nath  Dbb  .        18  C.  Ii.  B,  268 


80. 


Fees  in  suit  for  pre^mp 


iion-~^e#  XX  9f  mfi^  «b  97^BUad€r^M  foot  (m 
what  ^nation  of  propeHy  ealoulatod, — Bel^p  in  a 
■anit  for  pre-emption  where  It  was  found  by  the  Covrt 
that  the  actual  price  of  the  property  was  lesa  than 
the  priee  stated  in  the  deed  of  sale,  and  the  Court  gave 
the  plaintiff  a  decree  with  costs,  that  the  amount 
paya^ble  by  the  defendant  in  respect  of  the  fees 
of  the  plaintiff's  pleader  ought  to  be  calculated,  not 
on  a  valuation  of  the  property  which  waa  found  to  be 
falser  nor  an  the  amount  on  which  the  Court-fee  on 
taa  plaint  was  paid,  bnt  on  the  real  value  of  the  pro- 
perty aa  fotgmd  by  the  Court.  Pbbi  Sihqh  p.  Bhvp 
SiKOH       .        »        .         .    L  Ii.  B,  1 AU.,  709 


81. 


Bait  by   mortgagee   insti- 


tuted before  payment  into  Court  ^T^anrf^r 
of  Prof  oHg  AcU  *«.  67,  83 — Right  of  mortgageo  to 
*a  doerto  and  tufmti  oost*,— In  a  suit  to  recover  money 
4ne  on  a  mortgage,  defendant  paid  the  money 
into  Gonit,  and  a  notice  waa  issued  to  the  mortgagee 
nndar  s.  83  of  the  Transfer  of  Property  Ael  The 
mortgagee  filed  hu  suit  before  notice  waa  aerred  on  him, 
and  it  waa  not  proved  that  the  mortgagee  waa  aware  of 
^Um  faot  af  the  payment  into  Court  when  he  filed  hia 


'PUEAiyER'-oontinved. 

S.  BEMU19EBATION«wxMM;b(i0<l. 

anit.  Bold  tha*  the  plaintiff  was  not  debarred  by  a  67 
of  the  Transfer  of  Property  Act  from  obtaining  a  de- 
cree, and  that,  nader  the  rules  of  Court,  the  pleader's 
lee  waa  properly  a  si  rased  aa  in  a  ronteatod  syit  and  not 
aa  in  a  ease  where  there  ia  a  conf  eaaion  of  judgmealL 

SXSABAHATTA  «.  VBnASRAMAlOIA 

[L  Xi.  B.,  11  Mad.,  871 

8S. Fee  of  pleader  how  ealoo* 

lated — Clotim  for  maintenance  ly  defendants  in 
ouit  for  partiiion — Fee  qf  pleader  of  t%eh  defhn* 
dante — Bom,  Reg,  II  of  1827,  e,  62,  App,  L 
^Aet  I  of  19^,  9,  7  -Conie.—The  plaintiff  sued  for 
partition  and  made  two  widows,  who  were  entitled 
to  maintenance  out  of  the  estate,  co-defendants  in  th^ 
suit.  The  plaintiff  and  the  male  defendants  compro- 
mlaed  the  snit,  and  a  decree*  was  passed  in  terms  of 
the  compromise.  By  the  compromise  the  costs  of  the 
widows  were  to  be  paid  by  the.  estate,  and  In  estimat* 
!ng  the  costs,  the  lower  Court  allowed  each  widow  a 
separate  set  of  co^s  and  calculated  the  amount  to  be 
paid  to  each  aa  pleader's  fees  on  the  value  placed  on 
his  claim  by  the  plaintiff.  On  appeal  to  &e  High 
COTxrt,— Held  that  the  pleaders  dP  the  widows  were 
not  employed  in  proseentinjr  or  defending  an  original 
suit  of  the  talne  of  the  plaintiff's  claim  so  as  to  be 
entitled  under  s.  52,  Bombay  Begulatiou  II  of  1827, 
to  a  percentage  on  the  amount  that  the  plaintiff  sued 
for  according  to  the  ratea  specified  in  Appendix  L. 
The  widows  were  in  reality  prosecuting  a  suit  for  their 
maintenance,  and  their  pleaders  were  entitled  to  a 
pefcentage  only  on  the  amount  claimed  by  them  for 
maintenance*  Caae  remanded  for  the  amount  of  the 
pleader's  f  eea  to  be  correctly  calculated.  When  a  oaae 
ia  decided  en  the  merita*  the  fnU  percentage  is  to  he 
paid :  in  other  caaea  one^fourth  only  shoold  be  paid  • 
under  s.  7  of  Act  I  of  1846.  Kahchakdba  Pabsha- 
BAH  e.  Bhagubai  L  Ii.  B,  21  Bom.,  42 

88. Costs  allowable  aa  pleader's 

fees  in  a  proceeding  for  revocation  of 
probate — Application  for  revocation  of  probate 
^Probat^  amd  Administration  Act  (F  q^  i88lj, 
M.  55,  8B—Code  of  Civil  Procedure  fAct 
XIV  of  18S2),  99.  926,  582— General  Rules 
and  Cirontar  Orders  of  Bigh  Court,  p.  94, 
para*  8--Foioor  of  Migh  Court,  to  make  order 
for  co9t9  of  lower  Courto,-  3.  88  of  the 
Probate  and  Administration  Act  doea  not  apply  to  an 
application  fbr  revocation  of  probate ;  the  section  ap- 
pUcabka  is  a  65«  A  proceeding  instituted  for  revoca- 
tien  of  pieliate  cannot  be  regarded  aa  a  regular  civil 
suit,  but  is  a  miscellaneous  proceeding,  and  pleader'a 
fees  in  such  a  prooeeding  ahould  be  fixed  upon  that 
footing.  The  High  Court  haa  full  power  to  make  an 
order  for  the  awarding  of  costs  in  lower  Courts. 
Where  the  lower  Court  had  treated  the  proceeding  as 
a  suit  or  had  given  &1,254  for  pleader'a  feea, — Meld 
the  costs  in  a  proceeding  like  this  cannot  be  assessed 
at  mjre  than  U80,  Uie  maximum  pleader'a  fee 
allowed  by  the  rulea  of  the  Courts  Pbotap  Chaitdba 
SsABA  V,  Kau  Bhaitjan  Shaha 

[4  O.  W.  K..  600 

GABABnn  Da88i  a.  Pbatap  CsamMiA  Shaha 

[4aw.ir.»802 
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PIiEADKR  -  oontinuBcL 


84. 


4.  PBIVILEGES  OF  PLEADERS. 

Pleader's    t^dM—Mooktear—' 


Legal  Fraetiti overt'  AH  (XVUl  of  1S79)— 
Ministerial  dufiee  of  pleadere*  Deleaation  of,  to 
their  bond  fide  clerks, — A  Judge  has  a  ngbt  to  control 
his  Court  premiseB  in  such  way  as  is  most  convenient 
to  the  public  and  to  persons  working  tbere»  but  does 
not  act  rightly  in  passing  any  general  order  by  which 
he  excludes  as  a  general  body  from  his  Court  any 
portion  of  the  community  acting  in  an  orderly  manner. 
The  pleaders  of  this  country  are  a  body  of  men  who, 
from  the  earliest  times,  have  combined  in  their  own 
persons  the  duties  performed  in  Kn gland  by  barristers 
and  atlomeys,  and  in  acting  in  this  second  and  minis- 
terial capacity  are,  on  their  own  responsibility,  entitled 
to  wcrk  through  any  number  of  clerks  or  tuids 
properly  selected  and  paid  by  them;  and  no  Court 
other  than  a  High  Court  as  established  by  Charter 
has  the  right  to  make  rules  defining  the  ministerial 
duties  to  be  performed  by  them  as  distinct  from 
the  duties  of  their  hon4  fide  taids  or  clerks,  nor 
does  the  Legal  Practitioners  Act  of  1879  control  in 
any  way  the  privileges  which  have  always  existed 
in  them  or  restrict  their  powers,  the  Act  being  one 
passed  to  bring  mooktears  under  the  control  of  the 
Court.  In  THE  katteb  op  the  petition  op  Khoda 
Brx  Khan  I.  L.  Bw,  15  Calc,  688 

6.  BBMOVAL,  SUSPENSION,  AND  DISMISSAL. 


t5. 


Removal  -  Power  to  remote  vakil 


— District  Jmdge.  -  A  1  istrict  Judge  has  no  power 
to  remove  a  vakil  against  his  will  from  a  Court  to 
which  be  has  once  been  allotted,  except  for  a  criminal 
offence,  misbehaviour,  or  neglect  of  duty.    In  the 

KATTEB  OP  YaMANAJI  K  ONES  A  .      1  Bom.,  186 


86. 


Removal  of  pleader 


from  one  Court  to  another. — A  Zillah  Judge  has  no 
authority  to  oblige  a  pleader  to  leave  a  Court  in 
which  he  has  been  practising  and  to  proceed  to 
another.  In  the  hattbb  op  the  petition  op 
Mahomed  Manapp  .  lOW.  B.,  882 


87. 


8ii8peiiBlon->^c/  XX  of  1^65 


'Spotter  to  suspend  pleader. — A  Zillah  Judge  has  no 
power,  under  Act  XX  of  1865,  to  suspend  a  pleader 
of  the  High  Court  from  practising  in  the  Courts 
of  his  district  on  the  ground  of  incompetency.  His 
proper  course  is  to  make  a  representation  to  the 
High  Court.  In  the  m&tteb  op  Kibhobee  Laix 
SiBOAB  ....        14W.  B..  217 

88. Act    XX  of  1866— 

Improper  condnet. — The  omission  of  a  pleader  to 
examine  the  record  of  the  case  before  making  an  ap- 
plication to  stay  execution  proceedings  upon  the 
ground  of  a  compromise  was  held  not  to  aniount  to 
grossly  improper  conduct :  and  his  not  verifying  the 
statement  of  the  parties  who  came  to  him  and  made 
their  statements  (one  of  them  being  a  mooktrar)  was 
considered  at  the  m'  st  to  amount  to  carelessness,  bat 
not  grossly  improper  conduct ;  whilst  his  omission 
to  obtain  the  authority  or  concurrence  of  the  senior 
pleader  in  the  case  could  not  be  said  to  be  improper 
conduct  within  t^e  meaning  of  Act  XX  of  18d6— 


TUEADSSBr-^ontinued. 

5.  BEMOTAL.  SUSPENSION,  AND  DISMISSAL 

*•  continued* 

certainly  not  such  grossly  improper  conduct  as  to  call 
for  the  punishment  of  suspension  for  six  months.    Iv 

THE  XATTEB  op  THE  PBTITION  OP  SBSENATH  RoY 

[17  W.  B^  40& 

89. Unprofessional 

conduct — Commission  to  mooktears — Ad  XX'  cf 
1866 — Criminal  offence.— At  a  pleader,  was  engaged 
by  B,  who  was  acting  on  behalf  of  C,  to  defend  cer- 
tain persons  chaigcd  with  the  <  ffcnces  of  rioting  and 
of  having  caused  ^rieions  hurt.  Two  of  the  accused 
persons  were  relatives  of  ( \  A  agreed  with  B  that,  if 
all  the  accused  were  acquitted,  bis  fee  was  to  be 
fiSOO ;  if  the  two  who  were  the  n-'lativcs  of  C  were 
acquitted,  then  he  was  to  receive  B250 ;  but  in  the 
event  of  none  of  the  accused  being  acquitted,  he  waa 
to  receive  only  RAO.  Before  the  trial  B  paid  A  B475 1 
this  having  come  to  the  knowledge  of  C,  he 
tehgmped,  sa>  ing  that  the  fee  was  exorbitant,  and  A* 
upon  being  rem  ^nstrated  with,  handed  over  B250  to 
a  banker  to  be  placed  to  his  (it's)  credit.  A  alleged 
that,  out  of  H225  which  remained  with  him,  he  paid 
K140  to  j9  as  commission,  and  that  B2  >  were  paid  to 
his  mohurir.  JJefd  that  A  was  guilty  of  fraudulent 
and  grossly  improper  conduct.  He  was  suspended 
from  pmctiiing  for  the  period  of  one  year.  JPifr 
Pontipex,  J,—  If  a  mooktear,  paid  for  his  services  by 
his  empl  yer,  were  to  recfive  in  addition,  without  the 
knowledge  of  his  employer,  a  percentage  or  commiasutt 
frttiii  the  pleader,  he  would  be  answerable,  nntonly  in 
the  Ciul  Court,  but  also  in  the  Criminal  Court,  to  a 
charge  of  obtaining  money  improperly  from  his  em- 
ployer.  Ik  the  mattbb  op  Pbabt  MoRrir  Gooho 

[11 B.  I..  B..  812 


90. 


Power     of    iV 


teriin  SUM  pension — Legal  Practitioners*  Act  (X  VI I  J 
of  l*-79)y  s.  14,  el.  5,  and  s.  ^— The  power  of 
interim  suspension  given  under  s.  14  (cl.  5)  of  Act 
XVIII  of  1879,  when  read  with  s.  4o  of  the  same  Act, 
can  only  be  exercisi  d  after  the  pleader  has  been  heard 
in  his  defence  and  pending  the  investigation  and 
orders  of  the  High  Court.  In  tub  matteb  ov  the 
PETiTicir  OP  Kbisto  Lall  Nag 

[L  1a.  B..  10  Calc  258 

91. >       Leaal     Praeti' 

iioner^  Act  (X  Fill  of  187  9),  s.  IS -Grounds  for^ 
suff'SUHon, — A  pleader's  professional  misconduct 
having  amounted  to  '*  rea^ona'le  cause/'  within- 
the  meaning  of  s.  13  of  the  Legal  Practitioners'  Act 
(XVIII  of  1879),  for  suspending  him  from  practice, 
their  Lordships  declined  to  interfere  with  the  dect-^ 
sion  of  the  High  Court  as  to  the  punishment,  it  not 
bein^  clearljr  shown  that  the  quantum  awarded  was- 
unreasonable  and  excessive.  Ik  the  mattbb  op 
QUABBY  .  I.  L.B.,  18  AIL,  88 

[I..  B.,  17  L  A^  199> 


92. 


Letters    Patent, 


High  Court,  N.-W.  P.,  cf.  8—*'  Rea*onable  cause  '* 
—  Offer  to  give  a  gratification,  contrary  to  s.  86  of 
the  Legal  Praetitioners'  Aet  (Will  of  1979J^ 
Abetment    Penal  Code  (Aet  XL  V  of  1860),  ss.  4t 
and  116.— A  vakil  of  the  High  Court  signed  and  sent 
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PlalS  ADEB  —etrntifusd, 

5.  BEMOYAL.  SUSPENSION,  AND  DISMISSAL 

— continued, 

t 

ft  letter  to  another  vakil  of  that  Court,  who  prac- 
tised in  District  ConrU  rabordinate  thereta  The 
parxK>rt  of  thia,  which  was  one  of  several  printed 
forms  prepared  for  circulation  to  vakils  practising  in 
districts,  was  to  the  effect  that  the  vakil»  to  whom  it 
was  addressed,  *'  could  easily  send  his  clients'  cases, 
hoth  civil  and  criminal,"  to  the  writer,  who  would 
conduct  them  in  that  Court.  And,  "  as  a  remunera- 
tion," the  fees  paid  by  the  clients  would  be  shared 
between  the  writer  and  the  vakil  who  had  sent  the 
cases.  The  Judicial  Committee  concurred  substan- 
tially in  the  conclusions  of  the  High  Court  that  this 
was  an  incitement  within  s.  116  (abetment)  of  the 
Penal  Code  to  commit  an  offence  made  penal  by  s.  86 
(which  was  a  special  law  within  s.  41  of  that  Code) 
of  Act  XVITI  of  1879,  the  Legal  Practitioners'  Act. 
This  misconduct  had  been  agizravated  by  the  appellant 
having  denied  to  the  Vakils'  Association,  North- 
Western  Provinces,  and  caused  evidence  to  be  called 
to  negative,  his  having  signed  the  printed  letter, 
which  he  had  signed,  dnins,  there  was  "  reasonable 
cause"  within  s.  8  of  the  Letters  Patent  of  March 
17  th,  1866,  establishing  the  High  Courts,  fcr  his 
suspension,  to  which,  for  four  years  from  the  date  of 
that  Court's    order,  his  punishment  was   reduced. 

Iir  TFB  IfATTEB  OF  PaSBATI   ChABAF  CHATTBBJI 

[L  Ii.  lU,  17  AIL,  498 
Xi.  B.,iQI.  A.,198 

98. 


Misconduct    of   pleader— 

Le^al  Practitioner^  Ad  (XVIII  <^  Vtld),  w.  10, 
BSi  Mooktear — Illegal  f  r act  ting ^^k  pleader  or 
mooktear  practising  in  contravention  of  the  provisions 
of  s.  10  of  Act  XVIII  of  1879  is  punishable  under 
8.82  of  that  Act  only  by  the  Court  befo-e  which  he 
has  so  practised.  In  thb  v attbb  op  thb  peti- 
tion ov  Ganoa  Datal      .   I.  Ij.  B.,  4  AIL,  875 


94. 


Hefusal  to  argue 


oate  after  tigning  memorandum  of  appeal* — Semble, 
— Where  a  pleader  who  has  signed  the  memorandum 
of  appeal  refuses  to  argue  the  case  on  the  ground  of 
being  unable  and  unprepared,  he  is  liable  to  be  either 
dealt  with  by  the  Court  for  neglect  of  duty,  rr  sued 
by  the  client  for  neglect  of  his  interests.  Bvldbo 
MissBB  V.  Ahkbd  Hossbin        .    15  W.  "R,,  148 


95. 


Omission   to 


9d. 


est/imine  record  before  certifying  appeal, — A  pleader 
is  not  guilty  of  grossly  improper  conduct,  but  substan- 
tially and  sufficiently  complies  with  the  2nd  of  the 
Bules  of  23rd  May  1871f  if  he  examines  copies  of  the 
record,  and  not  the  original  record,  before  he 
draws  the  grounds  of  appeal  and  certifies  them.    In 

THB  XATTBB  07  NOOR  AHUBD      .      17  W.  B.,  888 


Legal    Practi* 


iioner^Act  (XVIII  of  1879),  m.  I  Sand  40— Interim 
surpeneion  -  Police  papers,—  Depositions  of  wit- 
nesses, or  confessions  taken  at  a  police  investigation, 
ture  not,  as  far  as  their  subject-matter  is  concerned,  any 
m<Nre  the  property  of  the  police  than  the  property  of 
the  prisoners,  and  a  pleader  is  not  guilty  of  misconduct 
of  any  kind  in  making  use  of  sn^  documents  for  the 
benefit  of  his  client,  when  delivered  to  him  by  the 


TI^ADER— continued. 

5.  REMOVAL,  SUSPENSION,  AND  DISMISSAL. 

— continued, 

client,   however  improperly  the   client    may    have 
become  possessed  of  such   documents,  provided  the 
pleader  is  neither  party  nor  privy  to  obtaining  them. 
In  thb  vattbb  ot  the  fbtition  ov  Kbibto  Lalk. 
Nao     .  .         .    I.  Ii.  B.,  10  Calc,  856 


97. 


Legal      Practi' 


Honers*  Act  (XVIII  oflS79J,  s,  14-Legal  Praoti- 
tioners'  Act  Amendment  Act  (XI  of  1896J,  s,  9, 
cL  (bj—"  Grossly  imptoper  conduct  **— Filing  of 
petition  containing  grounds  legal fg  untenable, — 
The  mere  fact  that  a  legal  practitioner  has  filed  a 
petition  which  may  ultimately  turn  out  to  be  based 
on  grounds  which  are  untenable  in  point  of  law,  does 
not  constitute  on  his  part,  improper  conduct  within 
the  meaning  of  s.  14. of  Act  XVIII  of  1879  as 
amended  by  cl.  (6),  s.  2  of  Act  XI  of  1896     In  thb 

KATTBB  ov   SaBAT  CkANDSA   OVHA 

[4  c.  w.  N.,  eea 

98. Unauthorized 

statement, — It  haviiifr  appeard  that,  without  any 
instructions  to  that  cilect,  the  pleader  conducting  a 
suit  in  the  lower  Appellate  Court  had  suggested,  of 
his  own  motion,  that  the  mother  was  a  frail  woman,, 
and  being  in  improper  intimacy  with  the  defendant, 
had  executed  the  kobalas  for  him, — Ueld  that  the 
pleader  had  acted  with  gross  impropriety,  and  should 
be  called  up  and  censured  by  the  District  Judge. 
QnvoA  Bam  Sadhookhan  r.  Panch  Cowbeb  Po- 
HAVANiCK         ....     26W.B.,  868" 


99. 


Striking  pleader 


off  the  rolls— Act  XX  of  i8%ti»  *.  15.— Case  in 
which  the  High  Court  declined  on  the  facts  to- 
strike  a  pleader  off  the  rolls  for  using  improper 
expressions  during  the  argument  of  a  case  before  a 
Zillah  Judge,  who  recommended,  after  observing  the 
requirements  of  s.  16,  Act  XX  of  1 865,  that  such 
punishment  should  be  awarded.  The  Zillah  Judge 
should  have  called  the  pleader  to  order,  and  recjuired 
him  to  apologize.    In  thb  katteb  ov  CRriSB 

[14  W.  B..  Cr.,  » 


100. 


Power  to  suapend  pleader 


— Act  XX  of  1865. — A  Zillah  Judge  had  no  power 
after  the  1st  January  186G  to  make  an  order  under 
Act  XVIII  of  1852  dismissing  a  pleader.  He  should 
have  proceeded  under  a,  10,  Act  XX  of  I860,  and* 
referred  the  matter,  with  his  report,  to  the  High 
Court.  Even  under  Act  XVIII  of  1852,  underwhich 
the  Judge  erroneously  acted  in  this  case,  a  pleader 
was  liable  to  dismissal  only  on  proof  of  conviction  of  a 
criminal  offence  by  a  competent  Court,  ( r  on  proof  of 
a  declaration  cr  finding  iby  a  competent  Court  (in  a 
suitor  proceeding  to  which  the  pleader  was  a  party^ 
that  he  was  guilty  of  a  breach  of  trust,  or  for  fraudu- 
lent or  dishonest  conduct  in  the  discharge  of  his  profes- 
sional duty,  and.  this  also  after  notice  and  adjudica- 
tion as  prescribed  by  s.  4.    In  thb  hattbh  09  thb« 

FBTmON  OF  AHMBBNOODDBBN  AhUBD 

[6W.]EL,Hi8..5 


lOL 


Procedure— PirOi^er  or  mook- 


tear. Charge  of  misconduct  agaimet* — ^Any  charge 


(  eaii  ) 


moan  op  casks. 


(    0912    ) 


«.  BBMOVAIi,  SUSPSN&iOK,  AND  DISMISSAIi 

^-aoniimmed, 

of  misoonduot  against  a  pleader  or  mooktear  holding 
acextlficajU  uader  Act  XX  af  1865.  oOmt  tkan  a 
recorded  eoDvktioa  of  a  crlmiiial  oflenoe*  xnvrt  be 
«ade  aadiaMaoliaWd,  and  a  report  aubnUtedto  the 
Hig^  Court,  as  provided  by  s.  Id.    Ih  thb  xattbk 

OP   DUDDSBOODBEN  MAHOHSD  .  7  W.  B.^  816 


loa 

1665, 


Aot     XX     of 


«•  14 — Miteondwet  tj  flood^^ — When  eoa- 
dnct  is  barged  against  any  pleader  of  a  subordinate 
€oart»  wliiek,  if  proved,  would  aoKmnt  t»  an  (;ffenee» 
-that  condact  sbtold  be  inqaired  into  net  sisiply  as 
impioper  oonduelt  bnt  aa  aa  offence  to  be  aade 
the  gnmnd».i£  eetablished,  of  lus  disMiswl  ander  e.  14^ 
Act  XX  of  1866.  Ih  tju  HAfTjB  am  GvmMH 
CBmnoBBk  Qasaoolt   •  •  Id  W  B^  456 

108.         -       Act    XX   qf 

1865,  f.  l^—Ponper  of  Zittah  Judge.—K  Zillah 
Judge  has  no  authority  to  initiate  proceedings  against 
'%  plttder  of  the  lower  grade  under  s.  16,  Act  XX  of 
1866>  which  requires  tluitthe  inquiry  should  be  made 
by  tte  Court  in  which  the  pleader  conmilted  the  act 
ol  Busconduct  Iv  thb  xatthb  ov  thb  hititiov 
OB  KOM&IXAMT  BseHAi.  .    U  W.  B^  UI7 


104. 


AH  XX  qf  1865 


—^Meport  to  Judge  on  acquittal  of  pleader  by  «ii6* 
ordinate  Court,— In  a  case  tried  under  the  provisions 
of  s.  16,  Act  XX  of  ib65,  where  the  subordinate 
Court  ia  of  opinion  that  the  pleader  should  be  acquit- 
ted, it  is  not  necessary  that  there  should  be  any 
report  to  the  Judge.  Ih  thb  kattbb  ov  Ham 
KiHXVH  Shin  .      18  W.  B.,  87 


105. 


Legal    Praeti' 


tioner^  Act  (XVIll  of  1879),  e.  12 -Conviction  of 
pleader  of  criminal  offence — Caee  reported  te  the 
Sigh  Court^  Argument* allowed  to  eXoio  that  coa^ 
vietion  wae  illegal.—A  District  Judge  reported  to 
the  High  Court  for  orders  the  oase  of  a  pleader  who 
had  been  convicted  of  cheating  under  s.  iHi  of  the 
Penal  Code,  and  who»  in  the  opinion  of  the  District 
Judge,  was  unfit  to  be  allowed  to  practise.  Upon 
the  hearing  d  the  ease,  counsel  was  permitted  to 
go  behaad  the  conviction  Sn  order  to  show  that  the 
acta  of  the  pleader  did  not  amount  at  law  to  the 
«ffsBee  of  cheating.  Iv  thb  mattsh  ob  DrmoA 
Chahav    ....  1. 14.  B,,  7  AIL,  880 


106. 


Lettere  Patent, 


Sigh  Court,  l>fortk-  Weetem  Provinces,  el.  S^Com- 
vietion  of  vakil  for  criminal  offence— Vahil  called 
e^poH  to  ehow  cause  whg  he  should  not  he  struck  of 
the  roll — Argument  not  allowed  to  show  thai  eon- 
vietion  was  wrong.— A  vakil  practising;  in  the  High 
Court  waa  convicted  by  a  Court  of  Session  of  the 
ofFence  punishable  under  s.  471  of  the  Penal  Code, 
4^tid  the  convictioa  was  atiinned  by  the  High  Court 
on  appeal.  The  valdl  was  subsequently  culed  upon 
to  show  cause  why  he  should  not,  in  consequence  of 
auch  eanvietioa,  be  struck  off  the  roll  of  vakils  of  the 
Court.  On  appeamnce  in  answer  to  this  rule,  it  was 
held  that  the  vakil  was  not  entitled  to  question  the 
yeprioty  in  law  or  in  ftMt  of  the  eonridion,  but  that 


PLEADER— «o»/iff«e<l. 

i.  BSMOVAL,  0U8Pmr8IO9,  Aia>  mBMISSAL 

-^concluded* 

it  was  open  to  hhn  to  show,  if  he  eoaM,  that  bia  eon- 
'duct  in  the  matter  in  reep««t  of  wMeh  he  had  been 
eenvkited  was  not  svch  as  to  render  him  an  unfit 
penoB  t0  be  retained  on  tlie  roll  of  vakila  of  the 
Coni.      Th    «hb   mattbb   ot    RuBirDiu.    Kath 

I.  Ii.  B.,  18  AIL,  174 


Seld  (on  appeal  to  the  Privv  Coundl)  that  ia  the 
present  case  the  comviction.  followed  by  the  aea- 
tence,  was  sufficient*  without  fuxther  inquiry,  to 
Justify  the  High  Court  in  making  that  order.  The 
appilUnt  could  not  be  allowed  to  have  an  indsratt 
appeal  agidnat  the  judgment  of  the  Sefsicpa  Judge 
confinned  by  the  High  Court  The  iudgment  ef 
Lord  Mansfield  in  Es»parie  Bro%nsall,2  Cawf^  Scjk, 
829,  referred  to  as  well  explaining  the  dia^mali6oatiop 
of  a  member  of  the  legal  profession  that  attoida  waA 
a  conviction  and  sentence.  7«  re  Wearct  X.  S.,  2 
Q.  J?.,  439,  where  the  Court  of  Appeal  looked  to  aae 
what  was  the  nature  of  the  oflenoe,  and  would  not,  aa 
a  matter  of  course,  strike  a  solicitor  off  tha  voll 
because  he  had  been  convicted,  distinguished  fnnn 
the  present  caae.  In  re  Vurga  Charan,  i«  L,  M;  7 
AIL,  290,  dealt  with  under  s.  12  of  Act  XVIII  of 
1879,  referred  to  as  a  caae  where  the  nature  of  the 
offence  admitted  of  further  inquiry  and  also  diatia- 

Sished.  In  regard  to  the  finality  of  the  judgment  of 
»  High  Conrt  in  deciding  the  appeal  from  the 
conviction  and  sentence,  In  re  the  petition  of 
Maereth  Z.  M.,  20 1.  A„  90  ;  J.  L.  S.,  13  Alt.,  $10, 
was  referred  to.  Ih  thb  mattbh  ov  Bajhhdbo 
Math  Mvkbbji     .        .       X  li.  B.,  82  AU,,  40 

(x««  B«9  801.  Al«,  9sS 
8  O.  W.  H".,  786 

B«  PUBCHASB  BY  PLKADEB  AT  SALB 
IN  KXKCUTION  OF  DECEEB. 


107. 


Purchase  by  pleader    of 


decree  in  stitt  whioh  he  hae  eondneted— 
Right  to  emecfUe  decree.— \i  ie  not  ezpedlcst  that 
ideaders  should  by  purchaae  become  the  persona  en- 
titled to  eaecttte  dMsreee  in  salts  in  which  they  haTc 
been  engaged.  ueaHAiir  Jve  Boop  Gbbs  r. 
CmirevirLAU  ...  89*.  W.,  46 

lOa Sale  in 


Hon  of  decree-  Cellu*ion  of  rakil  ef  jmdgmemj 
dekter  with  deeree*holder.-^J!he  condaet  of  a  Takil 
vl^  haTing  acted  in  that  capacity'  oa  behalf  of  a 
Judgment-debtor  in  certain  proceedlnga  in  eoLeeotlin 
of  a  decree,  subeeqaesitly  became  partner  with  the 
decrce-heldeor  in  the  parchasa  of  the  pni^rty,  t^ 
aiarked  upon.  Qimst*^  Whether,  under  such  «lr- 
cunutances,  the  purchase  by  the  vakil,  or  the  pur- 
chase by  the  deeree-holder  in  conjunction  with  hiBi, 
could  not  be  set  aside.  Box  Na^pipat  Hahata  v. 
Ub^^ubabt 

[4B.KB.»A.a»181:  18  W.B^  809 

Wajbd  Hoisuv  V.  Anon  Bbsa  17  W.  B.»  480 

108. Citil  Procedure 

Code,  1882,   s.    992— Pleaders  not  ojleefs  of  tie 
Comrt     within    the    meaning    of   that   section.'^ 


(    6913    ) 


I>ieBST  OF  CASSB. 


<  esu  ) 


6*  PUBCHA8S  BY  PLRAPSB  AT  SALE  IN 
SXSGlFTIOir  OV  DSCBSB-#«Ni«ZtKfei. 


of  pMiiet  to  a  suit  are  not  debarred  bj 
4.  292  of  the  Code  of  Civil  Procedure  from  purchaa- 
ing  property  sold  in  execntion  of  the  decree. 
AULGlBIBAia  •.  Bakastathah 

[I.  Ii.  &,  10  Mad.,  lU 

110. Civil  Procedure 

Code,    ««•  99*<i»  SJt^Sutt  to  eet    aeide    tale    in 

'execfittion  oj  decree— Duttf  of  vakil  purehaeinff  at 

C(mrt'9ale—Fraud,—A  mortgagee^  having  obtained 

a  decree  on  her  mortgage*  bnmght  the  mortgage- 

pvcoerty  to  lake ;  md  her  vakil  bid  ibiongh  an  agent 

at  the  Conrt-sale   uid  became  the  pnrchaaer.     It 

appeared  that  the  vakil  had  not  informed  his  client 

that  he  intended  to  bid  nor  obtained  the  wnction  of 

the  Conrt,  but  he  had  been  instractcd  by  his  client 

and  had  obtained  the  pffmisnon  of  the  Court  to  bid 

•CQ  her  acoonnt,  and  he  was  found  to  have  acted  in  an 

underhand  manner  towards  her.    In  a  suit  to  set  aside 

the  nJe  brought  by  the  mortgagor,  who  had  sought 

aziBUccessfuUy  to  obtain  the  same  relief  by  means  of 

a  petition  under  a  311  in  which  fraud  was  not  alleged 

aoainit  the  purchaser,— JBaZc^  (on  its  appearing  that 

the  vakil  had  not  discharged  the  burden  which  lay  on 

him  of  proving  that  the  transaction  was  free  from 

.fluapicion;    tfa^    the    sale   should     be   iet  aside. 

SlTBBABATTnbir  r.  EOTATTA 

[I.  Xi.  &»  15  Mad.,  889 

JTIiEADXSAS  AITD   MOOKTEABB    ACST 
(XX  OF  1866). 

See  CA8B8  UVPBB  HOOKTBAB. 

See  GAABfl  VHDEB  Plbadbb. 

PUSADBBSHIF  EXAMHTATlOir. 

See  Afpbal  to  Pbiyy  Coukoil— Casbb  nr 

WHICH    APFBAX  LIBB   OB    VOT— ApFBAL- 

ABi^B  Obdbbs     .   I. !«.  XL,  6  AIL,  163 

See  BoABB  OF  Bzajiinbbs. 

p:  Ii.  B.,  9  AIL,  611 

UXQB. 

See   Cabbb   TTia»BS    A^iDBnov^AMaw 
iiom  nr  Svatbmbvvs  abd  P&bamhgw. 

See  Casbs  ubpbb  Bbtoppbl— Svatbhsrs 

AVD  PlBAJDUIOfl.  ^ 

See  BTX»BiroB— CiYiL  Cabbb-^ICisobxiA* 
BBOvs  DoounBTs— Plbadibob. 

See  Jn&lBJ>I0fl09*-AinnXAUT  ASD  Vici- 
Aduibai^tt  Jubibdiotion. 

[I.  li.  B.,  17  Calc,  887 

^0  IdBX  I.  Ij.  Bw,  4  Calo.,  822 

See  Casbs  vbdbb  PIiAiht. 

See  Baawatb  Act,  18»0,  s.  77. 

CL  Xi.  B«  24  Calo,  806 

See   Gamb   vnmm   Vabiawbi   BBvmnnr 
PuAsora  AVD  Pboov. 


FhEADJNQS  —concluded. 

See  YBirxkoa  AiKD  Pubosabbr— Consibbb- 
ASiOR  .  6B.  Ii.B.,  680 

[14  Moore'B  I.  A.,  1 

See  Casbs  itkdbb  Wbittbn  Statbmbvt. 

. AdmisBion  in— 

Ste   Limitation  Act,    s.    19— Aczhow- 
LBDOHKirr  OF  Dbbts. 

[L  Ii.  B„  18  AIL,  884 
L  14.  B.,  28  Cala,  874 

Boftimatory  Btatemont  iji— 

SeehTttBit  '  I.  Ii.  B.,  14  Bom.,  97 

[I.  Ij.  B.,  28  Calo.,  867 

Beferenoe  to— 


See  Dbobbb— CoirsTBUOTiov  of  Dbobbb  — 

QBlTB&AIt  CaSBB* 

[L  X..  &.  18  AiL.  844 
BuIeB  of  pleading  in  India.^ 


The  Courts  in  India  are  not  governed  by  the  techni- 
cal rules  of  pleading  which  obtain  in  Courts  adminis- 
tering English  law.  Pitttmbttb  Pstitb  v,  Tooxaxb 
Dosbbb 7W.  B.^89 


2. 


Object  of  pleadings— r«««« 


not  in  terme  Jk»ed,  but  afterwardt  raieed — Appoint 
ment  of  the  rHigioue  superior  of  a  Makomedan 
ineiitution— Custom  at  to  tueh  appointment, — 
The  object  of  any  system  of  pleadinir  is  that  each 
side  may  be  made  fully  aware  oil  the  questions  that 
are  about  to  be  argued,  in  order  that  each  m^iy  bring 
forward  evidence  appropriate  to  the  issues.  The 
elaim  here  made  was  that  the  last  preceding 
saj jadanaAitt,  acting  according  to  the  custom  of  the 
institution  of  wiiich  he  was  the  relieious  superior  and 
manager,  had  appointed  the  plaintiff  to  succeed  him 
on  his  deeease.  The  finding  of  the  first  Court  that 
he  had  this  power  by  the  custom  was  afBi;^ed  on  this 
appeal.  As  to  the  faet  of  the  appointment,  it  was  not 
apparent  at  what  stage  of  the  suit  the  question  had 
first  been  labed,  whether  the  deceased  had  been  of 
sound  and  disposing  mind  at  the  time  of  making  it. 
The  first  Court  found  that  he  had  been  of  sound 
mind  at  the  time;  but  the  Chief  Court  on  appeal 
revened  this  fining,  and  added  that  he  had -been, 
in  their  opinion,  unduly  influenced.  As  these  ques- 
tions, though  not  formally  stated  in  the  issues,  had 
been  suAciently  open  upon  the  proceedings  to  give  to 
each  Court  a  right  to  form  a  judgment  upon  them, 
the  Judieial  Committee  decided  which  was  correct, 
and  afflnned  the  finding  of  the  first  Court  as  to  the 
soundness  of  mind  of  the  deceased.    Satad  Mvkav- 

M AI>  •.  FaTTBH  MVHAlf mad 

[L  L.  B,  S2  Caio.,  824 
Ii.  Bw,  S2  I.  A>y  4 

PIjBDGS. 

See  Stamp  Act,  1879,  bob.  I,  abt.  44. 

[I.  I..  R.,  SI  Cale.,  941 


jof  goods. 


SeeBkommsT        .    6  B.  I«.  B.,  Ap.,  81 
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TSaEJ^OrE—eoneluded, 

See  CowtRXCT  AOT,  8, 17S. 

[I.  li.  B.,  4  Calc,  487 
L  li.  B.,  24  Bom.,  458 


of  moveable  proi>ert7.  Suit  on. 


86$  LiMITATIOK  Act,  AST.  57. 

[I.  Ij.  B.,  22  Calc,  21 
1. 1<.  B.,  17  AU.,  284 


Suit  to  redeem — 


See    Dbkkak   AGBicVLTinusTB'    Rblibt 
Act,  s.  3        .    I.'li.  B.,  16  Bom.,  30 


FIjEDQOB  and  FIiEDGES. 


Pledgee  taking  over  the  property 


pledged,  crediting  the  value  as  if  it  had 
been  Bold  to  him — Wrongful  conrereiqn  -  Ah^ 
tence  of  proof  of  damages  to  pledgor — Account— 
'Interest. — Wliere  a  pledgee,  baving  power  to  aell  for 
default,  takes  over,  as  if  upon  a  sale  to  himself,  the 
property  pledged  without  the  authority  of  the 
pledgor,  but  crediting  its  value  in  account  with  him, 
this  act,  though  an  unauthorized  conversion,  does  not 
put  an  «'nd  to  the  contract  of  pledge,  so  as  to  entitle 
the  pledgor  to  have  the  property  back  without  pay- 
ment. Government  paper  having  been  deposited 
by  a  borrower  from  a  Bank  as  security,  part  was 
legaHy  sold  upon  his  failing  to  comply  with  the 
terms  between  them.  As  to  the  rest,  the  borrower, 
afterwards  on  redeeming  a  part,  was  led  to  believe 
that  the  paper  returned  was  the  whole  of  that  which 
remained  unsold  in  the  bank's  possession.  The 
bank,  however,  had  taken  over  part,' as  if  sold 
to  itself,  crediting  the  price.  Held  that  the  bank 
could  not  after  this  treat  the  securities  as  still  sub- 
ject to  the  pledge ;  although  this  transaction  had  not 
put  an  end*  to  the  contract  of  pledge,  so  as  to  entitle 
the  pledgor  to  have  back  the  paper  without  payment 
of  the  loan  and  interest.  The  bank  was  no  longer 
a  pledgee  of  this  paper,  but,  having  converted  it  to 
the  bank's  own  use,  might  have  been  liable  in  damages 
for  the  value,  including  the  interest  thereon.  How- 
ever, had  this  liability  been  enforced,  the  pledgor 
could  not  have  had  credit  in  the  loan  account  for 
the  proceeds  of  the  paper.  The  cessation  of  interest 
on  the  loan  was  more  to  bis  advantage  than  to  receive 
the  interest  on  the  paper,  the  market  value  of  which 
was  also  falling,  eo  that  the  longer  the  account  had 
been  kept  open,  the  greater  the  balance  would  have 
been  against  the  pledgor.  It  followed  that  there  was 
no  Evidence  of  damage  to  him  resulting  from  the 
oonversion.  The  first  Court  decreed  an  account, 
wrongly  deciding  that  interest  could  not  run  upon 
the  loan,  which  the  amount  of  the  paper  transferred 
by  the  bank  to  itself  purported  to  wipe  ofP,  from  the 
date  of  the  transfer.  On  this  point,  as  well  as 
because  there  was  no  proof  of  damage  to  the  pledgor, 
the  High  Coiirt,  reversing  that  decree,  had  rightly 
dismissed  the  pledgor's  suit.  Nbckbah  Dobat  r. 
BANK  or  Bengal  .         .    I.  Ii.  Bw,  19  Calo.,  822 

PU  R,  19  L  A.,  60 


POISONOUS  DBUGS  ACT  (BOMBAT)fc 

See  Maoistbats,  Jvbibdiction  ot — Sfb- 
ciAL  Acts— BoiCBAT  Act  YIII  of  1866. 

[I.  Ik  B^  4  Bom.,  VSt 

Police  act  (xiii  of  1866>. 

8.  27. 

See  SlNTBKCE— WHIPPlKa. 

[Bourke,  O.  C,  269 
B.85. 


See   Stolbk   Pbofsbtt,    OmvcsB    bs- 
LATDTOTO  .    I.  Ii.  B.,  20  Bom.,  848 

—  8.67. 

See  GAKBLDra  .    8  Bom.,  Cr.,  1 

—  88. 57  and  68. 

^00  Wabbamt  of  Abubbt. 

[8  Bom.,  Cr.,  I 

—  8.111. 


See  Cbbtiobabi,  Wbit  ov. 

|10  Bom.,  102, 109  note 

POUCE  ACT  (XXIV  OF  1869). 

See  Madbab  Foliob  Act. 

POUCE  ACT  (XLVm  OF  1860). 

8.  2. 

See  Police  Magistbatb. 

[Boorke,  O.  C,  186 

8.8. 

See  SscAPB  7B03C  Cubtosy. 

[6  Bom.,  Cr.,  15 

8.10. 

See  Mahokbpait  Law  -  Dztobce. 

CB  Bom.,  Cr.,  95 

8. 11,  cL  (2)  —License—  Tea  and  Sodm* 

water  ^Ao^f.— The  words  "hotel,  tavern,  shop,  oir 
place''  in  the  second  clause  of  s.  11  of  the  Police 
Act  (XLYIII  of  1860)  are  wide  enough  to  include 
every  place  mentioned  in  the  first  clause  of  that 
section.  Tea  and  sodawater  shops  are  required  to  be 
licensed  under  the-Act.  QmsEV-BirPRESB  v.  Shbbiab 
Abdesebb  Ebaik  .        .    L  Ik  K»,  15  Bom.,  580 


POLICE  ACT  (V  OF  1861). 

^00  Magistbatb,  Jfbibdictioh  ob  —Spe- 
cial Acts— Police  Act,  1861. 

•  [14  W.  B.,  Cr.,  41 

8.  \Z—Cost  of  constable, — A  Magis- 


trate has  no  power,  nnder  the  Police  Act,  1861,  to 
realise  the  cost  of  a  police  constable  from  aa  in<fi« 
TiduaL    QoBBH  r.  Bohikkabt  Ghose 

p.  W«.  B.,  Cr.,  15 
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POUCE  ACT  (V  OF  1061}— continued. 

»- B.  28 — Arrest — Duty  of  police  ojffieet. 

— Under  i,  23,  Act  Y  of  1861,  %  police  officer  is  not 
)xmnd  to  arrest  %  person  against  whom  no  proceedings 
have  been  directed  if  he  beUeves  that  he  has  not 
sufficient  grounds  for  apprehending  him.      Iir  thb 

IIATTBB    OV    THB    PBTITIOK     OT    GbISH     CHinn)BB 

KviTDBB  .      26  W.  B.,  Cr^  8 

B.    W— Unclaiined    property —  Tim* 


ber. — Timber  claimed  by  a  landowner  as  having 
|>een  washed  on  his  estate  by  a  rirer  is  not  unclaimed 
X>roperty  within  the  meaning  of  b.  25  and  fol- 
lowing sections  of  Act  Y  of  1861.  CHirrTBS  Lall 
Singh  «.  Gotbbitmbkt  .  .9  W.  !EL»  97 

•^^ B.  29. 

See  Cantokmbnt  Magistbatb. 

[1  Agra,  Cr.,  24 

See  M  AOI8TBATB,  .1 UBIBDIOTION  07 — GB5B • 
BAL  JUBISDIOTION. 

I.  li.  B.,  22  All.,  840 

See  Maoibtbatb,  .IUbibdiotion' op— Spb- 
oiAL  Acts— PoLicB  Act,  1861. 

[4  W.  R.,  Or.,  2 
1  W.  R.,  Cr.,  6 

European  British  subject s 


1. 


-'^Magistrate,— In  a  prosecution  under  the  Police 
Act  Y  of  1861,  the  Magistrate  is  bonnd  to  take  into 
consideratio  \  and  determine  the  prisoner's  plea  that 
h%  is  a  European  British  subject.  S.  '.9  of  Act 
Y  of  1^61  does  not  give  to  the  Magistrate  jurisdic- 
tion over  Buropean  British  subjects.  Qubbn  v. 
Hbabk 8  K.  W.,  128 

Per  tons  not  police  officers. 


■^S.  29  of  Act  Y  of  1861  is  not  applicable  to 
persons  who  are  not  police  officers.  Iv  thb  mattbb 
OP  Bamkumab  .        .  10  C.  Ii.  R.,  621 


3. 


Rashness  or  negligence  of 


■police  officers  -Search  for  stolen  property, — Mere 
rashness  or  negligence  ou  the  part  of  a  poUce  officer 
before  ordering  the  search  of  a  man's  house  for  stolen 
property  docs  not  constitute  an  offence  amounting 
to  a  violation  of  duty  under  s.  2.^,  Act  Y  of  1861. 
The  violatio'i  there  intended  must  be  wilful  inten- 
tional violation  of  some  clear  duty  or  other.  Qubbn 
r.  BOLAKi  LAUi .  19  W.  R.,  Cr.,  7 

4.     -    —   Overstaying  leave  without 

jsermission, — ^The  failure  of  a  police  constable  to 
resume  his  dnty  on  the  expiration  of  his  leave-  does 
not  constitute  an  offence  under  s.  29,  Act  V  of 
1861.  Ik  thb  kattbb  op  thb  pbtitiOn  op  Jano- 
jcivATH  Gupta.  Ehp&bss  v.  Janoeinath  Gupta 
[I.  L.  R,,  6  Calo,  625:  8  C.  I<.  R.,  66 

6. ; Police  officer  withdrawing 

from  the  duties  of  his  office  without  permission 
— Police  officer  overstaying  leave.— A  police  officer 
4>btuncd  leave  of  absence  for  one  month,  a  substitute 
being  appointed,  and  overstayed  his  leave  twenty-nine 
4ayB.  Seld  that  such  absence  without  leave  did  not 
amount  to  "  withdrawal  from  the  duties  of  his  office 
without  permission  "  within  the  meaning  of  s.  29 
of  Act  V  of  1861.  Qubbn-Empbbbb  v.  Salig 
Bah  .  .  I.  U  R,  6  AIL,  495 


POLICE  ACT  (7  OF  ISeiy^oniinued. 

6. ^ Submitting  incorrect  report 

— Penal  Code,  s.  919. — A  police  officer  negligently  cr 
improperly  submittina:  an  incorrect  report  of  a  local 
investigation  may  be  punished  under  s.  2il  of 
Act  Y  of  1861,  in  cases  where  the  proof  is  insufficient 
to  bring  the  case  under  s.  218  of  the  Penal  Code. 

QUBBK  V.  BOfiODA  EaNT  McOKHOPADHTA 

[15  W.  R.,  Cr.,  17 


7. 


Offence  committed  by  police 


officer  while  under  suspension, — A  police  officer  was 
suspended  by  the  District  Superintendent  and  ordered 
to  remain  in  the  police  lines,  which  he  did  not  do. 
He  was  arrested  and  convicted  under  s.  29,  Act 
Y  of  1861,  for  disobeying  the  orders  of  his  superior 
officer,  and  withdrawing  from  his  duties  without  per- 
mission. Held  that  his  conviction  was  illegal ;  after 
suspension,  he  was  no  longer  a  police  officer  under 
8.  8  of  the  Act,  and  therefore  could  not  be  legally 
convicted  under  8.  29.  Qttbbn  v.  Dinakath  Gak- 
oooLY     8  B.  Ij.  R.,  Ap.,  58 :  17  W.  R.,  Cr.,  12 


8. 


Neglect  to  act  on  informal 


tion  while  on  other  duty. — A  police  officer  charged 
under  s.  19,  Act  Y  of  1861,  with  a  violation  of  his 
duties  in  not  acting  on  information  given  to  him 
of  the  likelihood  of  a  breach  of  the  peace,  which  after- 
wards  actually  occurred,  set  up  in  defence  that  he  was, 
when  he  received  the  information,  engaged  bond  fide 
in  duties  as  a  police  officer  in  regard  to  another  offence. 
He  was,  however,  found  gruilty  and  convicted.  Held 
the  conviction  was  illegal.  For  a  conviction  under 
s.  29,  more  than  mere  neglect  of  duty  must  be  shown : 
a  deliberate  and  intentional  violation  of  his  duty  is 
necessary.    Qubbn  v.  KadhV  SiNan' 

[8  B.  Ii.  R.,  Ap.,  60 :  17  W.  R.,  Cr.,  84 


9. 


Power  to   depute    subordi- 


nafe — Police  officer — Neglect  of  duty. — Police  officer, 
being  authorised  by  law  to  depato  his  subordinate  to 
proceed  to  a  place  where  a  crime  is  reported  to  have 
been  committed,  cannot  be  supposed  to  have  contra- 
vened the  law  by  not  proceeding  to  the  spot  himself ; 
and  therefore  the  conviction  of  the  prisoner  on  the 
charge  of  wilful  violation  of  duty  was  illegal.  Gov- 
bbkubnt  v.  Kasahut  Khan    .*       1  Agra,  Cr.,  1 

10. 


Polietf    constable — "  Neg* 

leet  of  duty"— "  Lawful  order'*— Extra  drill.— A 
District  Superintendent  of  Police  directed  his  con- 
stables to  cut  down  the  jungle  in  the  vicinity  of  their 
lines,  and  on  their  refusal  to  comply  ordered  them 
extra  drill  every  day.  One  of  such  constables  not 
turning  out  to  such  extra  drill  was  thereupon  prose- 
cuted and  convicted  of  neglect  of  duty  under  s.  29, 
Act  Y  of  1861.  Held  that  s.  29  provided  for  no 
such  offence,  and  that  any  neglect  of  duty  short  of  a 
violation  of  duty  does  not  amount  to  an  offence  under 
that  section.  Held,  further,  that  the  omission  to 
attend  such  extra  drill  did  not  amount  to  an  offence 
under  that  section,  as  the  words  "lawful  orier" 
used  in  the  section  mean  an  order  which  the 
authority  mentioned  therein  is  competent  to  make, 
and  it  did  not  appear  that  a  District  Superintendent 
of  Police  was  competent  to  order  his  constables  to  cut 
down  the  jungle  in  the  vi<»nity  of  their  lines,  and,  on 
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DIGX8T  OF  CA8XS. 
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their  refnwd  to  do  lo^  to  order  thera  extra  drill.      Is 

TMM  KATIlai  OV  VMM  VmriOK  OV  BhOLA  NaTH  DA8 

[I.  li.  lU  12  Calc.»  487 

!!• —  -  Criminal  Procedure  Code, 

187^,  $,  148 — Summons  tfa«M.— Acts  or  omissiont 
punishable  tjnder  Act  V  of  18t^1,  a.  29,  come  within 
the  category  of  "  offcncee  punishable  under  any  law 
other  than  the  Penal  Code"  (Code  of  Criminal 
Procednre,  s.  8),  and  those  offences  likewise  fall 
within  the  terms  of  s.  148  of  the  same  Code.  Qubsk 
«.  QotAH  Ababm  26W.E^Cr.,20 


JPower  to  makerulee  under 

Aet  ri>f  iSei-Ditirici  Superintendent  o/JPolice, 
Fower  of^A  rule  or  reguhUion  and  a  Ian  Jul  order 
dittinffuiehed. — There  is  no  expresa*  power  given  by 
Act  Y  of  1861  to  any  officer  sftve  the  Inspeotoi^ 
Oencval  of  Polioe  to  raaka  rules;  therefon  tlio 
▼iNdation  of  a  general  rule  alleged  to  have  been  madt 
by  a  District  Superintendent  of  Police  to  the  effect 
tibat  constables  afe  to  be  within  the  lines  at  a 
particular  time  or  at  roll-call  is  not  panishable 
under  s.  29  of  the  Act.  8emhle—l\ke  violation  of  a 
special  order  made  by  a  District  Superintendent  of 
Police  requiring  the  presence  of  an  officer  of  of  cer- 
tain officers  within  the  police  lines  and  issued  ex* 
pressly  to  him  or  each  of  them  would  come  within  s.  29 
of  the  Act  as  being  not  *'  a  rule  or  regulation,"  but  a 
"lawful  order"  made  by  a  competent  authority  and 
relating  to  the  duties  of  the  officer  or  officers.     Isr 

tHB  HATTBB  OV  THB  PBflTIOK  OV  kVOXTL  HOSSBIB. 

Qvbbn-Bmfbbbb  v.  Abdul  Hossbik 

[L  Ii.  B,,  16  Calo.,  194 


18. 


and  8.  B^Police  officer 


-^Suspension — Breaoh  oj  order.— k  police  con- 
stable was  suspended  and  ordered  to  remain  in  the 
lines  during  suspension.  Despite  the  order,  he  ab« 
•ented  himielf  therefrom  without  leave.  He  was 
oonvicted  under  s.  29  of  Act  V  of  1861.  Seld  s.  29 
of  Act  V  of  1861  contemplates  that  the  penon  to  be 
ofaarged  with  an  offence  under  it  must  have  been,  at 
the  time  of  his  doing  the  act  in  respect  of  which 
the  charge  is  preferred,  a  police  conatable  within  the 
meaning  of  that  Act.  When  a  police  officer  is  sua* 
peaded,  he  ceases  to  be  a  police  officer ;  the  conviction 
was  therefore  wrong.  Oueeny,  Dinonath  Gangooly, 
8  JB.  L.  R.,  Ap,,  58,  followed.  Qubbn-Ehpsbsb  v, 
Btooa  1. 1-.  R^  10  ail,  469 

0  S^—Foliee  Aet  Amendment  Aet 


(VIIl  of  1896),  #.  1^— Slaughter   of  cow- Open 
verandah — Anncgance  to  residents  of    loeality — 
"  Open  place,*'  Meaning  of—General  police.—ThB 
slaxightering  of  a  oow  in  an  open  verandah,  so  as  to 
cause  annoyanoe  to  the  residento  of  the  locality,  and  in 
^te  of  their  remonstrances,  is  a  breach  of  the  law, 
being  an  act  in  an  *<open  place"  within  the  terms  of 
s.  84  of  Act  y  of  1861  as  amended  by  Act  YIII  of  1895. 
The  words  ''  open  place,"  coupled  with  "  road,  street, 
or  thoroughlare,"  should  not  be  interpreted  ejnedem 
femerie.    It  seems  rather  that  the  addition  of  these 
words  was  intended  to  have  a  wider  significance,  and 
this  is  shown  by  another  amendment  in  the  same 
seetion  made  at  the  same  time  in  which  the  annoy- 
ancSi  sto.»  caused  must  be  not  to  the  residents  and  pas- 


FOUGB  AOT  or  OW  JSOt-^MiisMML 

ssBgers,  but  to  the  residents  or  paws ugms.  The  iii» 
tsBtun  of  the  LegisUtttrs  was  to  ttctend  tiie  Act 
not  only  lo  passengers  win  wonM  net  be  on  sneli  a 
ooad,  street,  or  thonm^^re,  but  to  residents,  who  tM 
net  pnssengem.  E3ux  BA^im  Dswav  r.  BtMBAm 
^P»^w  .   I.  Xi.  B^  87  Cala^  65» 

*^     T.,    . T^ Placing  ianbans  in  puhtie 

roarf.— Piaoing  tanbans  in  a  pubfic  tiioioughfi»e  b 
an   offence  under  s.  8^  Act  V  of  1^61    Qnm 

••^»» &ir.w..6 

— 0.  42. 

See  Appbllatb  Coitbt— OBJBoriovg  ■nAy^w 
POB  kbst  tool  ok  Affbal— Spboiai^ 
Cabbs— NoncB  of  Sww. 

[aw.B.,42& 

^^^ 1 — Z .    X  ^V^^^iou  to  wan$  of  notiea 

"^f^f'r"^?***  '«*"*^  *  P^««  «<>*cer  under  Aet  V 
of  1861  should  not  be  dismissed  merely  because  notice 
under  s.  48  hM  not  been  given,  unless  the  objection  be 
taken  m  the  first  Court.  J^abaut  Dbbn  Tbwabbb  •. 
KamDabb  .8W.B.,426 


a 


and  B.  29.— S.  42  of  Act 


^  ftft'  V^  ^"  "®  bearing  on,  or  connection  with, 
s.  28  of  the  Act.    Qubbh  r.  Hazab  Mib  Khab 

[7N.W..aS7 
B.44. 

See  Pbjtal  Codb,  b.  177. 

[21 W.  K^  Or.,  SO 

^5i?f?^  ^^^  AMEBTDMBITT  AOT  (VHI 
OF  1896).  \^*Ax 

See  PouoB  Act  (V  of  1861).  b.  84. 

[LL.B.,27Oal0.»656 
POLIOS  OOI^STABliE. 

See  Malicious  Pbobboittiok. 

[I.  I-.  XL,  18  Mad,  lae 

Threat  to  obtain  dinnlssal  of— 

See  Cbihinax  Imtimidatioit. 

[I.  Ii.  B.,  20  Bom.,  7M 
FOIilOE  DIABIES. 

See  AocirBBD  Rbbboit,  Bight  of, 

[I.  I..  B.,  18  Mad.,  14 

I.  Ii.  H.,  18  AIL,  880 

I.  L.  B.,  20  Mad.,  188 

See  Cabbb  vudbb  Ktidbkob— Cbimibal 
Cases— PoMcBEriDBHOB,  Diasobs,  sra 

See  Cabbb  undbb  BtiDBvoB—CBirarAi^ 
Cabbb— Statwcbbtb  to  Polios  Obpi- 

OBBS. 


ABBBB    «l» 


POIilOB  INQUIRY. 

See   Complaint- PowBB    to 

SuBOBSnrATB  OmOBBB. 

[L  Ii.  &,  8  Mad.,  288 

I.  la.  B.,  12  Bom,,  ML 

I.  Ii.  B.,  20  Mad.,  887 

See  Dbtbktxok  ow  AootrsBD  by  Poliob.  ' 

[I.Ii.B.,llMad.,8S 
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DIOXST  OP  CABS8. 


( 


) 


POUCE  UXGiUlBY'^imHimBd. 


L  — « Fow«r  of  MagMrate— Crtmt- 

nal  Procedure  C^de  (AH  XXV  of  1861  J,  ee.  138, 
180.Seld  p0t  Olotbb,  J.— Under  1. 138,  Act  XXV 
of  1861*  a  Maglstfate  may  order  a  police  iDquiry 
"  into  jmy  cffenoe  punishable  under  the  Penal  Code." 
MM  per  Loch,  J. — The  Magistrate  had  no  authority 
to  order  a  police  inquiry  in  a  caae  under  Ch.  XIV 
of  the  Criminal  Procedure  Code,  0.  180  not  having 
heen  extended  to  cases  under  that  chapter.  QtTSKT  v, 
FoKTV  Shah 

.     [2  B.  L  B.,  a  jr,«  6 :  10  W.  B.,  Cr..  48 

^  ..^*< —   Orddr  for  ftirther  detention 


in  ouatody— Criminal  Procedure  Code,  1861,  tt, 
152, 146 — Offering  inducement  io  diecloeuree,—  Cir- 
cumstances may  eziift  in  which  a  special  order  pf  the 
nature  contemplated  in  8.  152  of  the  Criminid  Proce- 
dure Code  may  properly  be  passed :  for  instance,  if,  in 
tiM  caae.  into  which  the  police  are  inqairing,  the 
snapected  or  confessing  parties  have  Tolnntarily  offered 
to  conduct  the  police  to  a  place  where  the  stolen  pro- 
perty will  be  found,  and  such  offer  cannot  be  canied 
into  execution  within  the  limited  period  of  twenty- 
four  hours,  the  power  which  tho  above-mentioned 
section  confers  on  a  Magistrate  may  be  rightly 
exercbed.  But  to  return  acctised  persons  to  the  police 
that  they  may  be  forced  to  give  a  clue  to  the  stolen 
pioperiy  is  to  abuse  the  provisions  of  s.  152,  with 
a  view  to  the  breach  of  the  injunctions  of  s.  146 
of  the  Criminal  ProceduM  Code.    Qubbk  v.  Bugo- 

ITATH  PSBSHAD       »  ,  S  JX,  W.,  276 


S. 


Irregidar  inquiry— Co^^t  under 


Ch,  XIV,  Criminal  Procedure  Code,  186 L— An 
inquiry  by  the  police  into  complaints  falling  under 
Ch.  XI V  of  the  Code  of  Criminal  Procednre  was  not 
warranted  by  law.  Qubbv  r.  Habbakchand  17ow- 
LAKA SW.  R,  Cr.»12 

S.I55  of  the  Criminal  Procedure  Code  (Act  Y  of 
1898)  enacts  that,  when  a  police  officer  in  charge  of 
a  police  station  receives  information  of  the  com- 
mission of  a  non*  cognizable  offence  within  the 
limits  of  his  station,  he  shall  enter  the  substance  of 
such  information  in  a  book  and  refer  the  informant 
t»  the  Magistrate ;  and  no  police  ofiicer  shall  in- 
vestigate a  non-cognisable  case  without  the  order  of  a 
Magistrate  of  the  first  or  second  class  having  power 
to  try  such  case  and  commit  it  for  trial,  or  of  a 
Prciideirey  Magistimto. 


4. 


InTeetigation    by    police 


officer— Crimfsa;  Procedure  Code,  18H2,  *,  160- 
$mmmon9  io  etuetcer  complaint,— S.  100  of  the  Code  of 
Criminal  Procedure,  which  authorizes  a  police  officer 
making  an  investigation  under  Ch.  V  of  the  Code  to 
require  the  attendance  before  himself  of  any  person 
(within  certain  limits)  who  appears  to  be  acquainted 
with  the  circumstances  of  the  case,  does  not  empower 
feut^  offlcfr  to  require  the  attendance  of  an  accused 
psnon  to  answer  the  oomplaint  made  against  him. 
Q^BH-£MrBm8  n  Sahinada 

[I.  li.  &,  7  Mad./a74 

6.  ' Criminal   Proee^ 

dure  Code,  1882,  e».  156, 202,  and203—Mag%s{rate'e 
power  to  direct  a  leoal  iureetigation  by  the  police, 
•—8.  IM  ef  tiie  Code  of  Criminal  Procedure  (Act  X 


POLICE  INikVttiY'^ouriuded. 

of  1882)  deals  only  with  the  pewen  of  poKee  officers. 
n  eonlaie  no  poiwcr  or  authority  on  Magistrates 
to  direct  a  local  investigation  by  the  police  or 
call  for  a  police  report.  Ih  bb  jakkidab  Gubtt 
S»Aft4)c   .  I.  Ii.  B.,  12  Bom.,  161 


"    '■"     ■■■    -  '  Criminal    Pro* 

cedm-e  Code  f  1898 J,  9e.  157,  169—Baeie  of  police 
in^uirjf' — An  inquiry  can  be  made  under  s.  169, 
Criminal  Procedure  Code^  oniy  en  a  report  submitted 
witldn  the  tonne  of  s.  157.  Mouli  Dubzi  r. 
NAUBAHai  Lail        ,        .        .  4  O.  W.  N.,  861 

POZiIGS  MAOZBTBATB. 

See  Tbavbfbs  ov  Cbikibal  Casb-^Gutb. 
•      BAK  Casbb        .    16  B.  li.  B.,  Ap.»  14 

[la  Bom.,  217 

1  ^ ••PoUee  office*— C/tfrJfc  ofMagit- 

irate  of  Police— Act  XL  VIIl  of  1860,  e.  2.— A 
clerk  in  the  Police  Magistrate's  office  having  been 
convicted  under  s.  2  of  Act  XLVIIl  of  1860  as 
a  person  employed  in  a  police  office,  a  rule  for  quash- 
ing the  conviction  was  made  absolute.  Held  that 
the  words  « Police  Office  *'  in  s.  2,  Act  XLVIIl 
of  1860,  did  not  apply  to  a  Police  Magistrate.  Jv  bb 
JtrDOO  Kath  Mookbbjbb   .    Bourke,  O.  C.  186 


2. Power  of  Magistrate— Bsa^. 

Act  IV  of  1866,  e.  26— Penal  Code  (Aot  XLV  of 
I860),  t.  116.— A  Police  Magistrate  hid  power  to 
convrot  summarily,  under  Bengal  Aot  IV  of  1866, 
s.  26,  for  an  offence  punishable  under  s.  116  of 
the  Penal  Code.    Qubbm  v,  Mahbvb  Khaf 

[1 B.  I..  B,  O.  Cr.,  68 

POIJCB  OPPICBB. 

See  Abbbbt — CBncnrAL  Abbbsv. 

[I.  li.  B.,  27  Oalc,  467 

See  MapbabAbkabi  Aot.  8.  26. 

[I.  Ii.  B.,  9  Mad.,  67 

See  Pbnai  Codb,  s.  221. 

[L  I..  B,  8  All.,  60 

Confession  and  statements  to— 

Bee  Casm  uksbb  Coittbssiok— Cohvbb- 

iBOITB  TO  POUOB  OvnOBBS. 

See  Cabbs   inn>BB  Eyidbkob— Cbiminal 

CABBS— STATBMBin^S    TO    PoLIOB    OfVI- 
0BB8. 

Duty  of— 

/StfeABBTKBVT   I«  Ii.  B.,  20  Bom.,  894 

Liability  of— 

See  Of  ivx  Aot,  b.  9. 

[I.  li.  B.,  24  Calc,  691 

Seo  WBOVeiVL  CoWnrBMBHT. 

[I.  L.  B.,  19  Bom.,  72 
Besistanoe  and  obstruction  to— 

See  Bbvoal  Ezoibb  Act,  18f8,  b.  4. 

p:  L.  B.,  24  Cala,  824 
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DIGEST  OF  CASES. 
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TOUCE  OFFIC£B— «ofi0?fK204Z. 

See  Pbkal  Codb,  fl.  186. 

[I.  li.  B.,  24  Calo.,  820 

See  VwJLL  Codb,  s.  832. 

[I.  Ii.  B.,  18  Aa,  248 

See  SBiTTBiroB — CirMULATiyB  Sbvtbngbb. 

[I.i:i.B.,  19Calc.,105 

See  Wsovapufi  Brstbatitt. 

[L  If.  B.,  12  Bom.,  877 

1.  Powers  of  %rreBt— Detention 

of  pritonere—Tor(ure.~'Rx-pc8iiion  of  a  police 
•officer's  power  of  arrest  and  detention  of  accused  pei^ 
sons  and  witnesses,  with  a  view  to  the  suppression  of 
ihe  practice  of  tortnre.    QtfBBV  r.  Bbhabt  SiiraH 

[7W.  B.,  Cr.,8 

-.  2,  _ PowerB  in  disoharge  of  his 

-duties — Rioting. — Where  a  man  is  grievonsly 
wounded  in  a  riot,  the  police  are  bound  to  act  without 
taking  into  consideration  who  was  the  aggresung 
party.  In  the  discharge  of  their  duties  and  in  the 
absence  of  any  prcof  that  they  exceeded  their  duty, 
the  police  wer*'  held  entitled  to  the  protection  of  the 

-Court.     QUBBB  r.  DaJCOO  SlBChH 

[8  "W.  B,  Or.,  88 

8.  —  -  -  Iiiability  of  polioe  officer— 
Tenal  Code,  *.  79 -Criminal  Procedure  Code,  1861, 
-e»  too,  cl.  6 — Illegal  arrett  htf  police  officer. — The 
general  exception  provided  by  s.  79  of  the  Penal 
"Code,  dnd  the  power  conferred  by  cl.  5,  s.  100  of  the 
Code  of  Criminal  Procedure,  was  held  not  to  protect 
a  police  officer  who  did  not  act  in  good  faith,  that 
IS,  with  due  care  and  intention.  Cl.  6,  s.  100,  Code  of 
Criminal  Procedure,  refers  to  property  which  is 
proved  to  hare  been  stolen,  and  not  to  anything 
which  a  police  officer  may  choose  to  imagine  has  been 
stolen.  Shbo  Sitbuk  Sahai  v.  Mahombd  Fazil 
Khah  .        .     10  W.  B.,  Cr.,  20 

POLICE  BEPORT. 

See   Complaibt— IwsTiTTTTioif  OP    Cox- 

FLAIirr,  AKD  FB0BS8ABY  PrBLIM IVABIBS. 

[5  B.  li.  B.,  274 

8  Bom.,  Cr.,  118 

I.  U  B.,  14  Calc,  707 

4  C.  W.  TX.,  242 

See  Casbs  itkdbb  Evidbncb — Cbiminal 
CASBS— POLICB  Eyidbkob,  Dubibs, 
Papbbb,  and  Bbpobts. 

See  EriDBiroB  Act,  b.  74. 

[I.  I..  B.,  20  Mad.,  189 

See  KuisAircB— Ukpbb  Cbihikal  Pbo* 
CBPVBB  CoDBS  .  8  B.  Ij.  B.,  A.  Cr.,  4 

See    P0B8B88IOK,    Obdbb    op    Cbiicinal 

COITBT         AB  TO— LlEBLlHOOD  OP 

Bbbach  op  thb  Pbacb. 

[I.  Ii.  B,  7  Calc,  48 

I.  li.  B,  18  Calc,  176 

I.  Ii.  B,  20  Calc  618,  620 


FOIiICE  'BJEPOBT—eowelMded. 

See  Bbooonizakob   to    xbbp    Pbacb* 
Cbbdiblb  Infobxatiof. 

riO  W.  R.,  Cr.,  41 

4  B.  L.  B,  F.  B^  46 

12  W.  B,,  Cr.»  80 

21  W.  B,,  Cr..  28 

POLICY  OF  INBUBAirClll 

See    iKsOLTBircr — Propbbty     aoquibbd 
aptbb  Ybstino  Obdbb. 

[I.  Ii.  B.,  18  Mad.,  24 
See  Casbs  mmsB  Insuiulncb. 
See  Stamp  Act,  1869,  ss.  34,  41. 

[I.  Ii.  B.,  8  Calc.,  847 
See  Stamp  Act,  1879,  s.  3,  cl.  16. 

[I.  Ii.  B.,  19  Calo.,  488 
I.  L  B.,  18  Bom.,  180 

FOIiinCAIi  AQEITT. 


Certificate  of- 


See   Cebtipioatb  op  Admibistbation 

Eppbct  op  Cbbtipioatb. 

[L  Ij.  B^  19  Bom.,  146 

See  Cbbtipioatb  op    Adxibistbatioh 

Bight  to  Sub  ob  Exboittb  Dbcbbb 
without  Cbbtipioatb. 

[L  Ii.  B.,  17  Mad.,  14 

See  JuBiSDioTioN  op  Cbdokal  Coubt 

Gbbbbas  Jubisdictioh. 

[I.  Ii.  B.,  18  MacL,  428 
See  JuBisDioTiov  op  Cbiminak  CorBT 

Oppbbobs  committbd  oklt  pabtly  nr 

OHB   DI8TBIOT— KlDNAPPIVG. 

[I.  Ii.  B.,  19  AH.,  100 
Court  of— 

See  Exbcutiok  op  Dbcbbb— Appugatiov 
POB  Exbc(7tion  and  Powbb  op  Coubt. 
[I.  Ii.  B,  17  Bom.,  182 

Order  made  by,  in  hie  executive 

capacity. 

See  Judicial  Oppicbbs,  Liabujtt  o»« 

[7  B.  Ii.  B.,  462  note 


POIiITICAIi     RESIDENT 
COUBT  OF— 


AT     ABJSET. 


See  JiTEisDicTioB  op  Cbiminal  Coubt— 
Oppbkcbs  committbd  obltpabtlt  or 

OWB  DI8TBICT— MUBDBB. 

[L  Ii.  B,  10  Bom.,  268, 288 

See  Tbabbpbb  op  Cbimivax  Casb— Gbbb- 
BAL  Casbs     .  I.  Ii.  B,  10  Bom.,  274 


POIX. 


See  Company  -  Hbbtinos  and  Yotikg. 

[L KB.,  16  Bom.,  184 
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DI6B8T  O?  CAS£8. 


(    6626    ) 


POBT  OT  CALCUTTA. 


— ;— -^ ^LimitB  of  port— if  cf  XXII  of  1855— 

Suit  for  damages  for  brearh  of  eontraet.-^  P  if  Co., 
agents  for  the  Bhip  F  A\  contracted  bj  a  shipping 
order  with  Q  for  freight,  with  option  to  (7  to  can- 
eel  the  contract  if  the  F  A  should  not  arrire  at  the 
port  of  Calcutta  by  the  16th  of  January.  On  that 
day  she  anchored  at  Atcheepore,  and  reibained  there 
till  the  morning  of  the  16th.  Q  refused  to  fulfil  the 
contract,  and  P  if  Co.  sued  him  thereupon.  S9fd 
that  there  is  no  custom  governing  the  construction 
of  the  words  "the  port  of  Calcutta ''  in  shipping 
orders ;  and  that  an  arrival  at  Atcheepore  is  not.an 
lirrival  at  the  port  of  Calcutta.    Pottbb  v.  Gentlb 

[Bourke,  O.  C^  41 

POBT  BUI^BB  (bOMBAY). 

896  SHiFPiva  Law— CoKLitioK. 

[6  Bom.,  O.  C,  98 


(CAXiCUTTAX  1806. 


^ee  Shippivg-  Law— CoiLisioir. 

[Bourke,  Ad.»  1,  16 

POBT  TBUBTEE8,  BOMBAY. 

8eB  Saxb  op  Goods. 

[L  Ij.  B.,  17  Bom.,  62 

FOBT8  ^CT  (Xn  OF  1876),  B.  S8. 

'  See  Maitsb  avd  Sbbtabt. 

[I.  li.  B.,  9  Calo,  849 

FOBT8  ACT  (X  OF  1889). 

L 8.  6,  oL  (k)— £«/e«  made  by  Local 

Oovermaeut — Boate  plying  and  not  plyi»S  f^  ^*^ 
— Ultra  viree.— It  b  only  with  regard  to  boats 
plying  for  hire  that  s.  6  of  Act  X  of  1889  gives 
the  Local  Government  authority  to  make  rules. 
Rules  'purporting  to  make  it  obligatory  on  boat 
owners  to  ply  for  hire  are  ultra  viree,  Qubbv* 
Bmfbbsi  v.  THOsncAYTA  Cbbtti 

[I.Ii.B.,171Cad.,897 

^    _. taidB.S— Order  pmrportinff 

to  be  under  the  Aet  by  Conservator  of  Port — Public 
body  authorited  by  Leyitlature  to  make  rulee, 
powers  of^Deleyation  of  power— Rulee  made  by 
Local  Government, — The  Conservator  of  the  Port 
of  Negapatam,  purporting  to  act  under  the  Indian 
Forts  Act,  s.  8,  made  and  published  an  order  that 
when  a  certain  flag  was  flying  at  the  signal  station, 
all  boats  returning  from  the  sea  should  cast  anchor 
and  not  come  inside  the  river.  The  Local  Govern* 
ment  had  made  a  rule  with  reference  to  s.  6  (ifc) 
of  the  above  Act  requiring  boat  owners  to  "  carry  out 
at  all  times  all  orders  issued  by  the  Conservator 
in  conection  with  the  plying  of  their  boats,  and  which 
are  not  inconmstent  with  the  regulation  issued  by 
Oovernmetft."  A  charge  was  brought  agunst  two 
persons,  being  the  owner  and  tindals  of  licensed  cargo 

V«L.  XT 


FOBTS  ACT  (X  OF  IMOy-^oneUdtd. . 

boats,  for  neglecting  to  obey  the  aforesaid  order,  adn^ 
they  were  convicted  under  the  Indian  Ports  Act,  s.  8 
{2),  by  the  Conservator  in  his  capacity  as  special  first 
class  Magistrate.  Held  that  the  order  was  ultra 
viree,  and  the  conviction  was  accordingly  illegaL 
Per  curiam.— A  public  body,  whether  the  Executive 
Government  or  a  corporation,  being  entrusted  by 
the  Legislature  with  the  duty  of  making  rules, 
cannot  relieve  itself  of  the  responsibility  and  depute 
other  agencies  to  discharge  the  duty.  Qubbn- 
Ekpbbbb  r.  Mabuk  Chbtti 

[I.  1m  B.,  17  Mad.,  US 

FORTS,  AXTD  FOBT  DUEa 

See     Maoibtbatb,    Jitbibdiotion    ot— 
Spboial  Acts— act  XXII  ot  1855. 

[6  Bom.,  Cr.,  14 

FOBTXiairBBE  CONVENTIOir  ACT  (IV 
OF  1880). 

See  Ottbkob  ok  thb  Hioh  Sbas. 

[L  !«.  B.,  14  Bom.,  ^ffT 

FOBTUaUESE  BUCCESSIOir. 

See  English  Law— PBiH0(»BinTUBB. 

[6  Bom.,  O.  C,  17t< 


F08S1S88ION. 

1.  ByiDVNOB  UP  PoBiBBBlOK 

2.  EYIDBVOB  OV  TiTLB 

8.  NaTVBB  07  POBBBBSIOir 

4.  Adtbbbb  Pobbbbbion 


Col. 
•  6826 
.  6881 

6889 
.  6944 


5.  SuTTB  BABBD  ok  ASLBGATIOK  07   POB- 

BESSIOK 6858 

6.  Sum  70B  POSBBBBIOK       .       •  .  .  6860 

(a)  I'Boop  07  Pabtioulab  Titxb  .  686(1 
(ft)  Othbb  Suits  tob  Posbbbbiok  .  6862 
See  Cabbb  uvdbb  Claims  to  Axtaoexd- 

PB07BBTT. 

See   Cabbb   ukdbb    Dbobbb— CoBTBTmuo* 

TICK  07  DbOBBB  —  POBBBBBIOK. 

See  Cabbb  ukdbb  Bbobbb — Fobx  07  Db-- 

OBBB — P088B88IOK. 

See   Eyidbkob  — Cirn  Cabbb  —  MnoBir 

LAKBOU8         DOOUKBHTS  —  POBBBBBIOK, 

Pact  07  .         .    4  B.  Ij.  B.,  F.  B,  07 

[9  W.  B,  79 

See  Cabbb  ukdbb  Exboutiok  07  Dbcibbb 
—  MODB  07  Exboutiok  -Pobbbbbiok. 

See  Cabbb  ukdbb  LiKiTATiaK  Aov,  1877» 

ABT.  141. 

;Sst  Cabbb  ukdbb  Livitatiok  Act,  1877, 

ABT.  144  (1869,  B.   1,   CL.   12)— ADTBB8&5 
I^OSSBBBIOK. 

10  X 
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DldSiSf  01^  CASES. 


(    6d28    ) 


VOBSEBBlON—tfonfifiued. 

See  CA8S3   VNDXB    OKtrs    ov  Pboov  — 
tmrTAtioK  AND  Adybbss  Possebsiok. 

See   Oa8B8   uifDBB    Onus    ot  Fboov  — 

POBBBBBIOH  ABP  PBOOV  OT  TiTLB. 

See  Cabbb   vkdeb   Bbsibtanob   ob   Ob- 

8TRUCTI0K  TO  EXECUTION  OB  DbOBBB. 

See  Cabbb  I^dbb  Right  ot  Occupavot— 

AOQTTIBITIOK    OT  BlOHT— -HODB    OV  ^0- 
QT7ISITI0N. 

See  Cabbb  vndbb  Titlb— Eyzpbhgb  and 
Pboob  OB  Title— LoNa  Pobbbbbion. 

See  Cabbb  xrNDBB  Tbansveb  ob  Pbopbbtt 

WHSJB  TbANBFBBOB  IB  0T7T  OT  POBBBB- 
BION. 

See  WBoNGBUii  Pobbbbbion. 

p.  Ij.  B.,  4  Calo.»  666 


a«i. 


—  Constructive  or  symbolioal— 

See  Limitation  Aot,  1877,  abt.    144— 
Adtbbbb  Pobbbbbion. 

[I.  If.  B.,  18  Calo^  620 

1  C.  W.  W.,  669 

I.  Ii.  B.,  16  Bom.,  72S 

I.  Ij.  B.»  18  BonL,  87 

I.  Ii.  B,  21  AU.,  269 

I.  Ii.  B.»  19  Bom.y  6;^0 

I.  Ii.  B,,  24  ChIo.,  716 

1. 1«.  B^  19  AU.,  499 

See  Spbcibio  Bblieb  Act,  b.  9. 

[I*  U  B,,  14  Calo.,  649 

I.  lb  B.«  18  Calc^  80 

t.  Ii.  lU  19  Calc,  644 

Delivery  of— 
See  Cabbb  undbb  Hnroir  Law— Gift— 

BBQtaBlTBS  BOB  GiBT. 

See  .Cabbb   vndbb  Hahokkian   Law — 
Gibt-Vaiiditt. 

See  Cabbb  vndbb  Vbndob  and  Pubohabbk 
— Compmtion  op  Tbanbbbb. 

—  Difloontinuanoe  of— 


See  Cabbb  undbb  Limitation  Aot,  1877, 
ABT.  148. 

See  Cabbb  vndbb  Vbndob  and  Pvbohabbb 
— Pobbbbbion. 


Obstmetion  of— 


See    Pbacticb — CrnL   Cabbb— Saxb    by 
Bbcbitbb     .    I.  -U  B.,  21  C&le.»  479 

See   Cabbb   vndbb  Bbsibtanob  ob   Ob- 
bvbvotion  to  BzBcirriON  ob  Dbobbb. 


•fg<N>da. 


See  Bailmbnt       .      6  B.  L.  B.,  Ap.,  81 

See  CoKTBACT  Act,  b.  108. 

[12  B.  Ii.  B.,  42 
I.  Ii,  B.,  11  Bom.»  704 


TOBSE&BlON-conHnued, 

See  Contract  Act,  b.  178. 

•rL  Ii.  B.,  4  Calc, 497 

I.  Ii.  B.,  8  Calcx,  264 

I.  Ii.  B.»  24  Boixu,  468 

See   Cabbb   vndbb  iNBO&Txnor— Obimb 

AND  DiBPOSITION. 

Saitfor— 


1. 


See  Cabbb  vndbb  Bbngak  BvifT  Act, 
1860,8.27. 

See  Cabbb  vndbb  Co-s&abbbb — Sims  bt 
Co-bhabbbb  with  bbbf^ct  to  thb 
Joint  Pbopbbtt — Pobbebbiom. 

See  Cabbb  vndbb  Limitation  Act,  1877r 
ABT.  144  -Adtbbbb  Pobbbbbion. 

^0  Cabbb  v.'vdbb  Bioht  ob  Suit — Pob- 
bbbbion, ^VTTB  BOB. 

See  Cabbb  vndbb  Spboibio  Bblibb  Act, 
i.  9« 

See  Cabbb  vndbb  Vabiancb  bxtwbbn 
Pkbadino  and  Pboob— Spboiai*  Cabbb 
—Pobbbbbion,  Svit  bob. 

1.  EYIDENCE  OP  POSSESSION. 

Statement  as  td  fBLCt  of  pos- 


seeBion — iltiden^e.  —  A  statement  by  a  witness  that 
a  party  was  in  possession  is,  in  point  of  law,  admit- 
sible  eridenee  of  the  fact  that  Mch  party  was  In  pos- 
sessioD.    Manirax  Deb  v.  Dbbi  Charai^Dbb 

[4  B.  L.  B«  F.  K,  97:  IS  W.  B,  7.  B.,  42 

2,  _    - .  ^cte     of    ownef 

ehip,—A  witness's  statement  that  a  party  "is  in 
possession  "  is  no  ertdsnoe  Of  the  fktfl.  The  qitBBtiOii 
of  possession  is  a  mixed  one  of  law  and  fact,  and  the 
evidence  produced  murt  give  thd  various  acts  of 
ownerslup  which  go  to  constitnte  possession,  so  that 
the  Coart  may  arriw  at  its  own  conclnsion.      Ishan' 

CH VNDBB  iiBHABA  V.  BaK  LOOttVN  BBHAttA 

8,  -  .  VlBlting  and  making  use  of 
house— PoMsmoA  aeofriffht. — Occasionally  vini- 
ing  and  soaking  nse  of  a  house  is  ample  evidence  of 
possession,  unless  shown  to  have  been  done  by  the 
claimant  in  the  capacity  of  a  vinitor,  and  not  in  his 
own  right  Undnto  Bak  Sbal  v.  Bboio  Bvx&vb 
8bas 11W.B.9I86 

4.  Acts  of  ownetrship — Omietion 

to  ehoeo  aeie  of  ownetehip. — In  special  appeal,  the 
High  Court  held  that  evidence  which  did  not  allude 
to  any  specific  acts  of  ownership  was  not  suflcient 
evidence  to  prove  possession.  The  finding  of  the 
fact  of  possession  by  the  lower  Appellate  Oottrt 
upon   such    evidence   reversed    on    special   AppBaL 

jAGABANt>HV  DaB  GA^TBNDBA  MaHAPATAA  V.  iAxk' 
BANDBV  DAB  GAJBNDBA  Ma&APATRA 

[2  B.  Ii.  B.,  Ap^  30 

^m — ' ^^iJt^  reeovefjf 

of  foreet  land  from  &oremment,— where  a  tcaet 
of  Iwid  with  a  defined  boundary  has  been  thiooghoot 
claimed  by  a  person  as  owner,  and  acts  of  ownerslup 
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^0&BE8S10N —continued. 

1.  EVIDENCE  OF  POSSESSION— coit^f«ff«t/. 

have  been  done  on  varioaB  portions  of  It,  such  sets 
may  be  accepted  as  evidence  of  the  possession  of  the 
'whole  tract.  Bhatkarappa  ▼.  Collector  of  North 
JKanara,  I.  L,  R.,8  Bom.,  ^?,  distinguished.  SiTA* 
■trBBAiCAirrA  v.  Seorbtaby  ot  Statb  vob  Iitoia 

IX  Ii.  B.,  9  Mad.,  286 

6.  -  Thakbust   award— 5o«a<2ary, 

Question  of. — ^A  thaki>ust  award  of  boundary  woold 
in    any   case  be  material    evidence   of    possession. 

PitAHLAD  SBN  v.  BaJBKDBA  KI8HORB  SllfaR 

[2  B.  L  B.,  P.  C,  Ul  (137) :  12  W.  B.,  P.  O.,  6 

U  Moore*8  I.  A.,  298 


7. 


Survey   proceedings — Snrvejf 


htf  revenma  authoritiet  -  Becordt  in  Qorernment 
ma|>«.— Plaintiff  sued  in  1876  to  recover  oertain  alln* 
▼ial  lands  which  had  been  in  existence  over  twelve 

2ears»  together  with  recent  accretions  thereto  which, 
e  alleged,  appertained  to  his  talukh.  The  alluvial 
iMids  had  been  surveyed  by  the  revenue  authorities 
in  1868j  as  appertidninfr  to  no  permanently-settled 
estate,  and  claimed  by  the  Government.  The  plain- 
tiiPs  predecessor,  however,  subsetiuently  in  18)>4  laid 
claim  to  the  lands;  and  the  Collector,  abandoning 
the  claim  of  Oovernment,  recorded  him  in  the  Gov- 
ernment maps  and  papers  as  proprietor  in  possession. 
^Meld  that,  although  the  fact  of  the  land  having  been 
measured  by  the  revenue  authtnrities  as  appurtenant 
■to a  certain  talukh  is  prim'l  fade  evidence  of  posses- 
.•ion  of  that  land  at  the  time  of  the  survey,  no  pre- 
sumption from  the  survey  proceedings  could  arise  in 
favour  of  the  plaintiff  in  1863.  Kussbbsub  Rot  v. 
JooooDiBHuar  .    7  C.  Ii.  B,  299 

8. -  -         —  MeatnrefMnt     of 

land  hff  Oovei^wtent  oncers. — The  evidence  of 
Government  having  sent  its  officers  to  measure  the 
land  and  to  surround  it  with  pillars  is  the  very  best 
evidence  of  possession  of  a  lately-f<^rmed  ohur.    CoL- 

XBOTOB  Oy  FUBBBBDPOBB  V.  EaLBB  DOSB  HA2BAH 

[17W.B.,196 

9^         Decree  for   Tent—Suhtequeui 

mit  for  po»se»sion. — A  decree  a^nst  the  registered 
tenant,  in  a  suit  for  rent  a$2:ainst  him  and  another, 
is  not  conclusive  evidence  of  the  possession  of  such 
tenant,  as  between  him  and  the  other,  in  a  subsequent 
civil  action.  Hubbo  Nath  Bbuttacharjbb  v. 
Habtbt 25W.B^28 


10. 


Beoelpt  of  Tesnt—Faiiure  to 


ihow  collection  of  rent  ft/r  portion  of  propertif, — 
Beeeipt  of  rent  is  good  evidence  of  possession,  but  it 
does  not  necessarily  follow  that  a  party  in  possession 
has  been  disturbed  because  he  cannot  prove  that  he 
has  collected  rent  of  a  particular  portion  of  the  pro- 
perty.       PUDAB     BlXDOO    MAHAHTBB    v.    MoBBSS 

ChvhdbbSbh  .        .        .        «    20W.  B.,  183 

Receipt  of  rent  is  only  evidence  of  possession. 
Abdooi*  Ali  v.  Abdoob  Bithscaf    21 W.  Bw,  429 

U. Beeeipt  for  revenue.— Poss?s- 


of  receipts  for  Government  revenue,  though  evi- 
dencei  of  possession,  does  not  prove  it.  Lalub 
Sutgh  v.  Ambit  Koobb  .    17  W.  B.,  490 


'BOSB'E&SLON— continued 
1.  EVIDENCE  OF  POSSESSIOK-^(N»ft»«s<r. 


12. Beglstration  of  tenure  — 

Suit  forpoeteenion—UeffiHration  under  Beng^  Ae$ 
r/Jo/id76.—Qii«r*- Whether,  in  a  suit  founded 
upon  possession  Nlone,  or  in  which  the  relief  sought 
depends  solely*  upon  possession,  registration  under 
Bengal  Act  VII  of  i876  ought  not  to  be  treated  as 
primd  facie  evidence  of  actual  p^issession  at  the  date 
when  the  registration  was  effected.  Rak  Bcbbav 
Mahto  r.  Jbbli  Mahto      I.  Ij.  B.,  8  Calc,  868 


18 


Decieion  of  Col- 


lector— Beng.  Act  VII  of  1876,  9,56.— PerQ autil, 
C.J.  -  Semhle—ThtA  s.  a5  of  Bengal  Act  VII  of 
1876  constitutes  •  the  Collector  a  competent  Court 
under  particular  circumstances  for  determining  as 
between  two  disputants  the  question  of  possession, 
and  his  recorded  decision  upon  that  que^ition'in  the 
register  might  be  evidence  of  the  fact  of  possessioa 
as  between  those  two  parties.  liam  Buthan  Mahto 
V.  Jehli  Mahto,  T.L.  If.,  8  Cafe,  863,  ezplaiued. 
Sababwati  Dabi  r.  Dhanpat  Singh 

[L  li.  B.,  9  Calc,  481 :  12  C.  L.  B,  12 


14.  Finding  as  to  poBBessloa— 

Mamlatdar — Magistrate — Criminal  Procedure 
Code,  1872,  9,630— Irregulartttf  in  taking  poesee* 
eion.^A  Mamlatdar's  finding  as  to  the  point  of  actual 
psssession  is  not  conclusive.  A  Magistrate's  finding 
is  conclusive  under  s.  530  of  Act  X  of  1872.  Liij^ir 
V.  AKBAJi  Pababbbak     .    I.  Ii.  B.»  6  Bom.,  887 

16.  Ditpule    as    to 


TOL.  IV 


poeeeteion     between     purcha*er  from    heir    and 
granteee  from  wtdowe — Effect  of  deeieion  of  Ma" 
gixiraie  as  to  possession. — In  a  former  suit  appel* 
lant  sought  as  purchaser  from  the  heir  to  a  former 
proprietor  to  establish  her  m  -kurari  right  to  cer- 
tain lands  as  against  the  grantees^  from  the  widows 
of  such  proprietor,  upon  the  death  of  the  last  sur- 
viving widuw.  She  obtained  a  decree  establishing  suVih 
right,  and,  on  proceeding  to  take  out  exrcuti  n,  was 
opposed  by  the  respondents,  who  claimed  the  lands  as 
being  a  patni  tenure  which  had  been  sold  by  auction 
for  arrears  of  rent  due  by  B  S,  the  former  patnidar, 
and  which  had    been  purchased  hy  K  B  and  if  B, 
who  had  granted  a'  dar- patni  of  the  same  \o  the  re- 
spondents in  1848.      ln'«841  there  was  a  proceeding 
before  the  Magistrate  as  between  the  grantees  of  the 
dar-mokurari  right  under  the  widows  and  B  8,  the 
patnidar,  the  result  of  which  inve:»tigation  was  that 
the  Magistrate  quitted  the  former  in  possession  as  dar- 
mokuraridars  under  the   widows,  and  ordered  the 
patnidar  to  institute  a  suit  in  the  Civil  Court  to  enforoe 
his  claim,  which  suit  was  never  brought.    The  olaim 
of  the  respondents  was  tried  as  a  regular  suit  between 
the  objectors    (respondents)  as    plaintiffs    and '  the 
de0ree-bdlder(appellant)  as  defendant,  and  was  det^idMl 
in  favour  of  the  respondents  in  the  lower  Courts. 
On  appeal  to  the  Privy  Council,  their  I^ordships  held 
that  the  proceeding  in  1841  was  conclusive  of  the 
present  case,  as  showing  that  the  actual  possession 
then  was  in  the  grantees  of  the  widows ;  that  it  was  in 
the    highest    degree    improbable  that  they,  having 
established  th^  possessory  right  against  B  ^,  w\rald, 
without  a  struggle,  have  allowed  themsdves  to  be 

10  k  8 


(    6881     ) 


D1GS8T  OF  CABE&. 


(    6882    ) 


TOBBBBS10TX-^ontimu€tU 
1,  RVIDKNi  E  OF  VOSSYSSlOlS^eoneluded. 

tuned  oat  of  pourasion  by  th«ir  reUtivPB  as  purchaser 
of  the  flame  B  ii's  right ;  that  the  posaeflnon  of  the 
'giantees  was  obtained  and  continued  under  the  widom 
title,  and  whb  referable  s  lelj  to  the  title  which  was 
DOW  vested  in  the  appellant ;  and  that  the  right  of  the 
appellant  sboultl  in  nowise  be  affected  by  the  acquisi- 
tion of  the  patni  title  in  1849.  Shbboo  Cookabbb 
Dbbia  v.  Kbsuvb  Chukdbb  Boboo 

[18  W.  IL,  P.  C,  1 

2.   EVIDENCE  OF  TITLE. 

16.  -  Kvldenee  ofpoBBeMlon  and 

exijoymeiit.— Evidence  of  i  ossession  and  enjoyment 
for  a  series  of  years  is  of  itself,  if  unanswered,  cojreLt 
evidence  of  title.      Baobam  r.  Collbctob  ot  Bbvl- 

I^OOA.    COLLBOTOB  OF  BUNaPOBB  V.  BaM  J ADUB  SbIN 

[  W.  B..  1864, 248 

GosLBOTOB  09  Babbillt  v.  Ghttsbb  Bax 

[1  Agra,  S60 

Kibpa  SHUBKim  r.  Pal  Pabdby 

[1  Agra*  Bev.,  47 

BuKa  Lau  Misbbb  «.  Buooobvb  SinaH 

[9W.B.,169 

Dinobuvdhoo  Sithatb  v.  Covbt  ov  Wabds 

[11 W.  B.,  847 

Bam&udbboowda  v.  DB80AI  Sahib    ^ 

[17  W.  B.,  p.  C,  8 

17.  0hu9  qf  ftroof— 

Ferton  out  of  potsestion, — Possession  is  evidence  of 
title,  and  is  primarily  exclusive.  It  is  for  him  who 
impugns  this  ezclunve  title  to  show  that  the  posses- 
sion arose  in  S9me  way  which  has  preserved  his  own 
right.  In  ever.v  case  the  person  who  has  been  out  of 
ponessiou  for  more  than  twelve  years  must  make  out 
some  prim4  facie  title,  and  some  agreement  or  ac- 
knowledgment of  that  title,  such  tl^t  possession  is 
deprived  of  its  ordinary  effect  through  being  held  on 
a  joint  right  or  a  subordinate  ri^^ht.     Bahohakdba 

l^ABATlV  «.  KaBATAV  MaBADBT 

[1. 1«.  B.,  11  BonL,  816 
899  Tatta  v.  Avaji 

[L  Ii.  B.,  11  Boin^8S0  note 

and  YiTHOBA  «.  Nabatak 

[L  I«.  B.,  11  Bom^  881  note 


18. 


Iiength     of    possession.-- 


Possession  need  not  be  long  in  order  to  be  some  evi- 
dence of  title.  Pttbak  Chwdbb  Hookbbjbb  «. 
Pbotap  Nabaih  PAim  9W.B.9I9O 

19. Proof    of  possession    and 

fbroible  dispossession— Os««  o/;>roo/.— Posses- 
sion is  evidence  of  title,  and  if  a  plaintiff  proves  that 
he  had  possession  and  that  the  possession  has  been 
forcibly  disturbed  by  defendant,  he  makes  out  a 
primd  facte  title  which  it  is  for  defendant  to  rebut. 
Aybbha  Bbbbbb  r.  Kakbti  Mollab 

[la  W.  B.»  146 


20. Efbot  of  possession  as  evi- 
dence of  title  —  Ontu  of  proof, — Possession,  except 


P0881S88IOir--o  ontiuued, 

2.  EVIDENCE  OF  TnLK-eouiinued. 

where  it  is  of  such  a  length  and  character  as  of  itself 
to  constitute  tide,  is  merely  evidence  of  title  and  is 
so  only  because  undisturbed  possession  without  any- 
thing more  is  presumed  to  be  referable  to  rightful 
title  and  to  absolute  ownership :  it  is  open  to  the  other 
nio  to  show  that  such  primd  facie  presumptioo  is 
ill-founded.   Kalbb  CHUimBB  Sbiv  v.  Aikk)  {Shaikh 

[9  W.  B.,  808 


81. 


Preeumpfion, — 


A  person  in  possession  of  property  ought  to  be  pre- 
sumed to  be  in  lawful  possession  until  the  contrary 
be  shown.  Beyond  this,  possession  is  only  evidence 
to  be  taken  conjointly  with  other  evidence  to  estab- 
lish or  impugn  a  title.    Sblah  2^HBIKH  v.  Baxdo- 

HATH  OhATAK 

[8  B.  I..  B.,  A.  C,  818  :  18  W.  B.,  817 


-^  SjectmenL — 

Possession  is  evidence  of  title,  and  ijives  a  good  title 
against  a  wrong-doer ;  but  a  person  who  has  nut  had 
possession  cannot,  without  prtof  of  title,  turn 
another  out  of  possession,  even  though  that  other 
may  have  no  title ;  for  poMession  is  a  good  title 
ajrainst  any  one  who  cannot  prove  a  better.  CLAmu 
V.  Bibsabun  Cufbdbb  Siboab 

[Marsh.,  75 :  W.  B..  F.  B.,  80 
1  lod.  Jar.,  O.  a,  97: 1  Hay,  187 

88. Title  by  possession— i;t>A« 

/o  retain  poetettion. — In  In^  the  title  of  possesion 
must  prevail  until  a  go  ^d  title  is  shown  to  the  con- 
trary. Pbdda  Vbitbatapa  Naidoo  v.  Abootala 
Boodbapa  KAIIX)0 

[6  W.  B.,  P.  C,  18:  8  Moore's  I.  A.,  604 

W18B  F.  Bbojbvdbo  CooacAB  BOT 

|18  W.  R,  P.  C,  81 


84. 


Right  to  reiain^ 


po99e»9ion.^K  person  in  possession  with  a  bad  title 
is  entitled  to  remain  in  poesesition  until  another  per- 
son can  discJoie  a  better  title.    Gopbb  Nath  Doss 

«.  DrAVIDHBB  SUBDUBA  MOHAPATTUB 

[7  W.  B.,  486 

SooDVSHiNA  Chuwshbain  «.  Baj  Mohuk  BO8B 

[UW.B.,860 


^^^t  of  pereon  in 

poeeeesion  apaintt  wrong*doer» — When  tf  plaintiff's 

evidence  fails  to  show  title  in  him,  but  does  not  show 

title  in  another,  the  plaintiff  may  recover  upon  hb 

possession  against  a  defendant  wrong-doer.      Dob  b. 

KiruAiaiAL  «.  Kuppn  Pujlai  1  Mod.,  86 


86. 


Mere  poeeeesiom 


on  the  one  side  and  w^uetijtable  ditpoeeeseion  on 
the  other — Risfht  of  the  poeeeesor  ditposeeesed  bjf  m 
wrong-doer,  ae  against  the  latter,— ha,wtn\  posses- 
sion of  land  is  sufficient  evidence  of  right  as  owner, 
as  agunst  a  person  who  has  no  title  whatever,  and 
who  is  N  mere  trespasser.  The  former  can  obtain  a 
declaratory  decree,  and  an  injunction  restraining  the 
wrong-doer.    Ismail  Asm  r.  Hahovbd  Ohous 

[I.  Ii.  B.,  80  Gala,  884 
I«.B«80I.A..98 
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TOBSEBBlON-eontinued. 

2.  EVIDENCE  OF  TTtL'R—eomtinmed. 
27.  — Suit  for  damages 


for  ^al%e  of  fruit  taken  from  garden — Might  of 
suit. — A  roit  for  damages  for  the  value  of  fruit 
eropa  taken  away  by  the  defendant  from  a  g^arden 
ijleged  to  be  in  the  plaintiff's  possession  can  be  sus- 
tained on  the  finding  that  the  plaintiff  was  in  pi«- 
iession  up  to  the  date  of  the  institution  of  the  suit : 
it  is  not  necessary  for  him  t**  prove  his  ttle  to  the 
land,  unless  the  defendant  shows  a  better  title.  In 
this  case,  there  being  no  sufficient  findings  of  the 
plsintiff*s  possession  to  the  date  of  suit,  nor  that  the 
defendant  had  failed  to  show  the  better  title,  the 
suit  was  remanded  for  such  findings.  Lip  SivaH 
KaABiA  V,  NiMAB  Khasia 

[L  li.  B.,  21  Calo.,  24A 


2a 


Suit  bg   person 


in  poetettion  for  declaration  of  title — Burden  of 
proof — Failure  of  plaintiff  or  defendant  to  prove 
iiile-  Effect  of  plaint  iff  e  poMemoN.— The  plaintiff, 
who  was  in  possession  of  certain  land»  sued  for  a 
declaration  that  the  defendant  had  no  title  to  it,  and 
that  it  belonged  to  him.  The  plaint  also  contained 
a  prayer  for  general  relief.  At  the  trial  both  plain- 
tiff and  defendant  failed  to  prove  any  title  to  the 
land,  bnt  the  plaintiff  proved  that  he  had  been  for 
ten  ^ears  in  possession  and  had  built  a  shed  on  it. 
Held  that  no  declaration  of  the  plaintiff's  title 
could  be  made;  but  held,  on  the  authority  of  lemail 
Ariff  V.  Mahomed  Qhoutt  7.  L,  E,,  20  Calo, 
8S4 :  L,  Sn  SO  I.  A.»  99,  tlmt  the  plaintiff  was 
lawfully  entitled  to  the  land  and  to  the  shed  thereon. 
Oavgarah  Chimita  Pathl  r.  Sbobstabt  ov  Statb 
yoB  IiTDU  I.  Ii.  B.,  20  Bom.,  798 

28.  Fotteeeion    eom* 

meneing  in  tcrong,  —  A  possession  on  the  part  of  one 
party,  whicn  is  not  shown  to  have  commenced  in 
wrong,  can  only  be  disturbed  by  distinct  proof  of  a 
superior  title  in  another  party.  Abumuoam  Chettt 
•.  PBBBiYAKirAir  Sb  ktai    .      26  W.  B.»  P.  C,  81 


80. 


Fight  to  eue  for 


tjjectment — Failure  to  prove  title,--  Possesion  is  a 
good  title  against  all  perons  except  the  rightful 
owner,  and  entitles  the  possessor  to  maintain  eject- 
ment against  any  other  person  than  such  owner  who 
dispossesses  h'lm.  The  abo>e  rule  held  to  be  appli- 
cable wheru  the  plaintiff  alleged  title  by  conveyance, 
and  also  relied  np  n  possession,  bnt  failed  to  prove 
his  title,  while  his  possession  was  held  proved. 
Pbkbaj  Bhatabibak  r.  Kabatan  Shitarak 
Khibti  .        I.  Ii.  B.,  6  Bom.,  216 

KBIiHNABAT  YASBTfABT  V.  VASlTDBy  APAJI 

[I.  Ii.  B^  8  Bom^  871 

81. ; Undiepufed  and 

eontinuoue  potteeeion, — Evidence  of  possession  and 
enjoyment  is  good  (evidence  of  title  as  against  the 
real  owner  only  where  it  has  been  undisputed  and 
continuous.  Qooboo  Pbbbhad  Boy  r.  BTKtrirro 
ChundbbRoy   .  6W.B,  82 

BirrTim  Bbbbb  r.  Makabuk  An  2  Agra,  309 

82. Long  possession, 

— A  long  possession  would  not  confer  any  title  on 
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the  occupant  if  it  be  proved  that  the  possession  was 
a  permissive  one.  QimaA  Dbbv  Chowdhby  «. 
Hub  Sahai  Singh     ...       8  Agra,  261 

Toolsbbbax  «.  Nahvb  SnroH  ,      8  Agra,  271 

.  ALi  Bvx  V.  Roop  KooBB  2  TS,  W„  106 

88. 


Limiiatio  n — 

Unoeeupied  and  uticultivated  7a»/.— Whi>re  landy 
the  right  to  which  is  disputed,  has  been  uniniabited 
and  uncultivated^  and  no  a<;^s  of  <  vnaership  by  nny 
person  can  be  proved  to  have  been  exercised  over  it, 
it  is  often  necessary,  for  the  purpose  of  deciding 
the  question  of  limitation,  to  rely  upon  slight 
evidcnqe  of  possession,  and  sometimes  pcssi'ssinn  of 
the  adjoining  land,  coupled  with  evidence  of  title, 
such  as  grants  of  leases;  and  the  Courts  are 
justified  in  presuming,  under  such  circumstances, 
that  the  party  who  has  the  tit  e  has  altio  the  pt  s« 
session.  But  whe*e.the  land  has  been  occupied, 
it  is  venerallv  proper,  for  purposes  of  liuiitation, 
to  deal  with  the  question  of  possession  as  distinct 
from  tee  qurstinn  of  title ;  for  while  the  title  may 
be  in  one  person,  a  twelve  years*  possession  may  have 
barred  that  title.  HoHixA  Chundbb  Dby  Siboab 
«.  buBBO  Lall  Sibcab 

[L  K  R,  8  Calo.,  768: 2  C.  I^ R,  884 

34. Limitation   Aet 

(Xr  oflS77),  arts.  143,  lU—Conflictinff  evidence 
of  possession — Presumption  of  title, —'Where  two 
adverse  parties  are  each  trying  to  make  out  a  pos- 
session of  twelve  years,  andthi  evidence  i*  conflic- 
ting and  not  ronclusive  on  either  Me,—  Held  that 
the  presumption  that  pos^trssion  ^ots  with  t  e  title 
must  prevail.  Bhabh  Siir>H  r.  HrB  Pbbshad 
SiNan  L  Ii.  B.,  12  Calo.,  88 

86. Conflicting  eti* 

denee  of  possession — Fresumption  of  possession 
from  title^Title  and  possession — Onus  prohandu 
—it  is  only  when  the  evidence  of  possession  is 
strong  on  both  sides  and  apparently  equally  balanced 
that  the  presnmption  tliat  possession  ^oes  with  title 
shou'd  prevail.  The  vrinci]ile  clois  n(>|;  apply  where 
the  evidence  of  possession  is  equally  unworthy  of 
reliance  on  both  sides.  Dharm  Singh  v.  Mur  Fer^ 
shad  Singh,  J.  L,  12..  1%  Calc,  SB,  explained. 
TflAKVB  SnrGH  v.  Bhoobbm  Sin(;h 

[I.  Ii.  B.,  27  Calo.»  26 

88.-        —  Long  possession, 

— Uninterrnpted  possession  fo-  a  long  time  it  primd 
facie  sufficient  proof  of  title,  and  the  secmity 
which  being  in  possession  affords  should  not  be 
weakened.    BnOHOO  17ath  Bai  r.  CnrvDOO  Latl 

19  Agra,  Ft.  II,  196 

87. Mokvrari    title 

— Evidence*— yiere  proof  of  possession  for  more  than 
twelve  .years  docs  not  amount  to  i>r  of  of  a  mokurari 
title.    Shiu  Payal  Pubi  r.  Hahabib  Pbabad 

{^  B.  Ii.  B„  Ap.,  8 

88.  ■ -"  Long  possession 

—  Omis'ion  to  give  notice,  l«ong  possession  itself 
does  not  give  a  title  to  a  settlement  if  the  parties 
asking  for  the  settlement  have  not  complied  with  the 
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requirementi  of  the  law.    GoJtUOK  Chitkbbr  Chow- 

DHRY  r.  AU  MOLLAH  U  W.  E.,  378 

89.  0nu9  of  proof, — 

In  a  suit  for  possession  of  property  the  plaintiff  rolled 
f  on  his  previous  twelve  years'  possession,  and  gave  no 
further  evidence  of  his  title.  Spid  that  a  previous 
possession  for  twelve  years  of  the  property  sought  to 
he  recovered  did  not  dispense  with  the  necessity  which 
lay  on  the  plaintiff  to  prove  his  title  to  that  property. 
He  is  not  on  that  fact  a]pne  entitled  to  be  replaced  in 
possession  of  the  property  without  reg-trd  to  any 
right  which  may  bo  al leered  by  the  defendant.  La- 
<Hi  Kutf  aB'  r.  Ram  Dxttt  Chowdhbt 

[3  B.  L.  B.,  Ap.,  44:  11 W.  4.,  447 

40.  -      Zonff  possession, 

— A  brouuht^a  suit  under  Act  X  of  185*9  to  recover 
arrears  of  rent  in  respect  of  certain  lands.  £  was 
made  a  p  irty  under  s.  77,  but  J  obtained  a  decree 
and  ousted  B.  B  therefore  sued  A  in  the  Civil  Court 
for  possession  and  declaration  of  his  right  to  the  lands, 
alleging  that  they  wtro  his  lakhiraj  and  devatra 
lands.  The  Hijili  Court  held  that  proof  by  Bii  pos- 
session f(  r  twelve  years  was  sufficient  and  gave  him  a 
decree.  Biswawath  r.  Bkajamohax  Chxjckib- 
BUTTY  1  B.  Ij.  B.,  S.  N.,  1 :  10  W.  B.,  bl 


41.  — 


Onus  of  proof — 

Suit  for  posMessiun, -^here  a  pUintiff  seeks  to 
recover  possissi'n  upon  a  title  Recently  acquired,  he 
is  not  invariably  required  to  prove  the  origin  of  his 
vendor's  title.  Long  and  undistnrbed  possession  on 
the  part  of  the  vendor,  when  positive  evidence  of  title 
cannot  be  had,  may  in  many  cases  constitute  proof  of 
title.  In  a  suit  to  recover  immoveable  property  in  the 
possession  of  the  defendant^  a  plaintiff  cannot  ordi- 
narily succeed  merely  by  showing  that  the  title 
has  accrued  to  him.  Jotkishek  Mooebbjbb  v,  Ra^ 
KI8BBN  MOOKBBJBB  12W.  B.,  816 


42. 


Limitation  Act, 


1869,  t,  lo —  Wronfi'doer,  ~  In  considering  the  subject 
of  possession  as  creatiiiff  title,  irrespective  of  s.  15  of 
Act  XIV  of  \^b%,—Held  that  possession  for  a  period 
of  sixty  years  and  upwards  is  sufficient  to  create  a 
title  in  the  possess'  r  which  no  one  iu  the  world  can 
questi m  or  repudiate  s  that  adverse  possession  for  any 
period  sufficient  under  the  Limitatim  Act  is  itsilf 
ft  title,  even  against  the  rightful  owner  himself ;  that 
pricM*  possession,  however  short,  is  itself  a  title  against 
ft  mere  wrong-doer.    Enabtoollah  Chowdhkt  «. 

KlSBBN  SOOBDDB  Sl7BHA    .  8  W.  B.,  886 


48. 


Previous  posses* 


$ion,  short  of  the  statutory  period  of  limitation — 
Dispossexston—Suit  brought  more  than  six  months 
after  dispossession,  Hfffct  of —  Failure  to  prove  title, 
"  Mere  previous  possessii  n  for  any  period  short 
of  the  statutory  period  of  twelve  years  will  uot 
entitle  ft  plaintiff  to  a  decree  for  recovery  of  pcsses* 
iion  in  a  suit  brought  more  than  six  months  after  dis- 
possession, even  if  the  defendant  could  not  establish 
•ay  title  to  the  disputed  land.  Wise  v.  Ameerunnissa 
Kkaioon,  L.  M,.  7  J,  A.,  73,  referred  to.  Ismail 
Ariffs.  Uahom/ed  Ohous,  I,  L,  R,,  20  Cale^  884  : 
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L.  R„  20  I.  A.,  99,  distinguished.  Enaetoollah 
Chowdhry  v.  Kishen  Soondur  Surma,  8  ^.  J?.,  386, 
and  Mohaheer  Per  shad  Sinyh  v.  Mohaheer  Sin^h, 
J,  L,R,,7  Calc,  59],  dissented  from.  NisA  Chahd 
Oatta  v.  Kanohibaic  BAaANI 

[I.  U  B.,  as  Calo.,  679 
8  C.  W.  MT.,  679 

44 


_ _        —  When  a  person  who 

has  been  in  possession  is  dispossessed,  and  brings  faia 
suit  beyond  six  months  from  the  date  of  dispossessioa, 
he  is  bound  to  prove  his  title,  and  cannot  merely  rely 
upon  his  previous  possession  for  recovering  in  the 
action,  although  defendant  may  not  prove  his  title. 
Purmeshur  Chotodhrt/  v.  Brijo  hall  Chov:dkry» 
I,  L,  E.t  17  Calc,  256,  and  Ertaza  Hossein  v. 
Banit  Misiri,  1,  L,  22.,  9  Calc,  ISO,  referred  to. 
Shaua  Chitbh  Rot  «.  Abdul  Jabebb 

[8C.W.N..168 

45.   ■ •  Lost  record* — 

Proof  of  lony  possession. — The  plaintiff  claimed 
a  rii^ht  of  pre-emption  as  safee-sharikh,  or  partner  in 
the  thing  sold.  The  Court  of  first  instance  gave  him 
a  dicree  on  tlie  ground  of  long  possession  as  proprietor. 
The  lower  Appellate  Court  reversed  the  decision 
on  the  ground  that  the  plaintiff's  title  depended  on  a 
deed  of  purchase,  which  it  was  admitted  had  been  set 
aside  in  a  former  suit  in  1856,  and  that  the  plaintiff 
had  failed  to  show  that  the  decision  in  that  suit 
had  been  reversed.  The  plaintiff  proved  that  he  had 
preferred  an  appeal  from  that  deciuju,  and  alleged 
that  it  had  been  overruled ;  hot  there  was  no  prrof  of 
the  result  of  the  appeal,  as  the  records  of  that  suit  had 
been  burnt  in  the  Mutiny.  Held  on  appeal  to  the 
High  Court  that,  under  the  circumstances,  proof  of 
loig  possession  as  proprietor  was  sufficient.  TUFABI 
SlN^H  V,  DUBGtABAN  4  B.  L.  B.,  Ap.,  SI 

'46.- Undisturbed 

possession, — Held,  on  the  evidence  in  the  case,  that 
defendants'  long  possession  was  confirmatory  of  their 
title  based  on  mortgage- bond  of  old  date,  and  that 
plaintiff's  suit  for  possession  was  rightly  dismissed. 

UBYAJI  GaYAJI  V,  GODABHAI  QOBBHAI 

[2  B.  UB.,  p.  C,  86:11  W.B..  F.C.»86 


47. 


Limitation — 


Aot  XIV  of  1859,  s,  15— Dispossession, — In  a  rait 
f'T  recovery  of  possession  of  certain  brahmatter  land, 
of  which  the  defendant  had  dispossessed  the  plaintiffs 
by  virtue  of  an  award  passed  under  s.  15,  Act  XIV 
of  1859,  declaring  his  right  by  purchase,  the  defence 
set  up  was  that  the  deed  of  purchase  was  a  forgery,  and 
that  the  suit  was  barred  by  lapse  of  time.  Held 
that,  although  the  plaintiffs  failed  to  prove  their  title- 
deeds,  yet  their  title  was  sufficiently  estahlidied 
hy  oral  evidence  of  long  possession  prior  to  their  dis- 
possession  two  or  three  years  previous  to  suit.  Ham 
Chabdba  Chowdhbt  «.  Bbajawatk  Sabica 

[8B.IbB.,Ap.,10e 

46.  • Lony  possession 

—Limitation  Act  (IX  of  1871),  s,  29  -LimiietUou 
Act  C XI f^  of  1859)— Bom,  Reg,  V of  1877,  s.l^ 
Prescription — Adverse  possession, — Some  lands  in 
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the  village  of  Shinsgam  iu  the  Puna  Collecfcorate,  com- 
TOonly  caJled  "ElK>lhati  Bawas  Inatn»"  originally 
bdongcd  to  His  Highneis  Sciudia.  Plaintiif's family 
were  proved  to  bare  been  iu  actual  poBsession  of  them 
from  1841  to  185 1,  and  in  constructive  possewion 
daring  their  attachment  by  the  Inam  CommiBsion  from 
1864  to  1863,  when  by  a  mistake  in  carrying  out  the 
orders  of  the  British  Government,  the  lands  passed  into 
the  poitscssion  of  Scindia,  and  remained  with  His  High- 
ness till  1872,  in  which  year  the  British  Government, 
by  exchange  of  lands,  came  into  possession.  In  a  suit 
brought  on  29th  July  1872,—  H^ld  that  the  pUintiif's 
possession,  not  extending  over  thirty  years,  gave  him 
no  pr.  prictary  title  under  s.  1  of  Begulation  Y 
of  lb27,  which,  as  a  law  of  positive  prescription,  was 
not  repealed  by  Act  XIY  of  1859.  Under  the  former 
Limitation  Act,  twelve  years'  adverse  possession  barred 
the  suit  without  extinguishing  the  title :  so  that,  if  a 
proprietor  who  had  been  out  of  possession  for  more 
than  twelve  y.ears  happened  to  regain  it,  the  person 
who  had  been  in  adverse  possession  must  fail  in  any 
suit  to  eject  the  proprietor,  unless  he  sued  within  six 
months  under  s.  15of  the  Act.  The  effect  of  Act  IX 
of  1871,  s.  29,  however,  is  not  merely  to  bar  the 
remedy,  but  to  extinguish  the  title  of  the  original 
proprietor  after  twelve  years  of  a  possession  adverse  to 
ium,    Bahbhat  Agitihotbi  r.  Colleotob  ot  Puka 

[I.  Ij.  R.^lBom.,  682 

40.-  -   -  -  Mirasidars — 

Lontf  posgestion — Local  innm  and  custom —  Sanad, 
— Where  a  plaintiff  claimed  to  hold  certain  lands  in 
mints  and  under  a  right  of  perpetual  cultivation  by 
the  custom  of  the  country,  and  sought  to  recover  the 
lands  from  the  defendant,  who  claimed  as  purchaser, 
at  a  Court  sale,  of  the  right,  title,  and  interest  of  the 
inamdar  of  the  said  lands,  and  the  lower  Court 
dismissed  the  suit  on  the  ground  that  the  ptaintiif 
liad  failed  to  prove  any  right  of  perpetual  cultivation, 
the  District  Court,  on  appeal,  observing  that  no  term 
of  occupation  as  a  tenant  of  inam  land  would  confer 
a  right  of  perpetual  cultivation,  and  that  nothing 
short  of  a  regular  sanad  would  confer  on  the  plaintiff 
his  alleged  right  in  the  lands,  the  High  Court  on 
special  appeal  reversed  the  decrees  of  the  Courts 
below,  and  remanded  the  case  for  a  new  trial  on  the 
point,  whether  the  plaintiff  as  a  mirasidar  or  by  local 
usage  in  virtue  of  his  long  possesrion  and  uniformity 
«f  payinent  of  rent  or  assessment  or  otherwise, 
previously-  to  the  Court  sale  to  defendant,  had 
acquired  the  right  to  hold  the  lands  in  perpetuity  on 
payment  of  a  fb^ed  or  other  rent  ascertainable  by  local 
usage.    Babaji  v.  Karat  ait 

[I.  li.  B.,  8  Bom.,  840 

60*  .        - .  Lonff  pottettion 

as  evidence  of  title — P oit ah  fo%nd  lo  he  forged — 
Permanent  ienw  s — Service  ienmre — Presumption  of 
tifl^.—The  plaintiff  purchased  a  mirasi  talukh  A 
a  sale  in  oxecution  of  a  decree  obtained  against  the 
talukhdar  for  arrears  of  rent  of  the  talukh,  and  then 
sued  to  recover  possession  of  certain  lauds  held  by  the 
defendants  within  the  talukh.  The  defence  was  that 
^e  lands  in  question  were  held  by  the  defendants 
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under  a  pottah  which  had  been  granted  to  their  ancea>. 
tcr  in  1 788  by  the  then  talukhdtfs  in  respect  oi  certaiii 
services  to  be  performed  by  the  grantees  and  their, 
descendants.  The  Court  of  first  instance  found  that 
thci,  pottah  was  genuine,  and  dismissed  the  plaintiff'a 
suti  On  appeal,  the  Subordinate  Judge  found  that 
the  pottah  was  a  forgery;  and  that,  although  the 
lands  had  been  granted  to  the  defendtots'  ancestor  in 
respect  of  services,  yet  the  plaintiff  was  entitled  to 
khas  possession,  as  he  did  not  require  the  services  to 
be  performed.  He  therefore  decreed  the  plaintiff'r 
claim.  Held  that  the  decree  was  right,  for  having 
found  that  the  pottah  on  which  the  dofendanti 
chiefly  relied  was  a  forgery,  the  Snbordinate  Judge 
was  not  bound,  as  a  matter  of  law,  to  presume  that  the. 
tenure  was  a  permanent  one  merely  from  the  fact  of 
long  possession  of  the  lands.     Kobik  Chundkb  Dvtv 

«.  MODITN  M0HX7N  PaL 

[I.  L.  B.,  7  Calo..  677  :  9  C.  I«.  ft.,  SB8 

5l. Mai  and  lakhi* 

raj  cases — Suit  for  possession. — In  mal  cases  of 
title  t)ie  question  of  possesnon  is  dependent  on  the 
question  of  title ;  whereas  in  lakhiraj  cases  the  title 
may  fail,  and  yet  if  possession  as  lakhirajdars— that 
is  to  say,  possession  without  paying  rent — is  proved,  it 
may  be  sufficient  to  give  a  lakhiraj  title.     Badha- 

QOBIKD  DASS  r.  PboKASH  ChxTNDBR  DASB 

[14w.il,  loa 

5S. — • Finding  hg  Mam -^ 

latdar    as     to     possession— Subsequent     contrary 
finding    bi/    Civil     Court — Onus    oj    proof — The 
plaintiff  brought  this  suit  to  recover  possession  of 
certain  land  which  had  belonged  to  her  nephew,  and 
of  which,  after  his  death  in  I87d,  she  had  assumed 
the  management.      In  1881  she  brought  a  possessory 
suit  against  the  first  defendant  in  the  Mamlatdar'a 
Court,  which  suit  was  dismissed  in  January  18^5,  the 
Mamlatdar  holding  that  she  had  not  been  in  posses* 
sion.    In  a  civil  suit,  however,  which  (pending  the 
proceedings  iu  the  Mamlatdar's  Court)  she  had  ftted 
against  the  first  defendant  in  the  Court  of  the  Subor- 
dinate Jud^'O  of  Haveri,  the  Judge  found  that  she 
had  been  in  possession  since  1880,  and  awarded  her 
damages  against  the  first  defendant  (who  was  held  to 
be  her  farm  servant)  for  crops  which  had  been  taken 
away  by  him.     In   18^7  the  second  defendant  aa 
mortgagee  from  defendant  No.  1  obtained  a  decree 
against  plaintiff  in  the  Mamlatdar's  Court  awarding 
him  possession  of  the  land,  and  in  execution  of  that 
decree  the  plaintiff  was  dispossessed  in  December  1887. 
In  1890  the  plaii.tiff  filed  this  suit  to  recover  posses- 
non and  for  mesne  profits  since  \  887.    The  defendant 
pleaded  that  the  plaintiff  had  no  title  to  the  land,  and 
that  the  suit  was  barred  by  limitation,  inasmuch  M 
the  plaintiff  had  not  brought  a  suit  to  establish  her 
right  within  three  years  after  the  Mamlatdar's  order 
in  1885  dismisr.ng  her  possessory  suit.     Beld  that 
the  plaintiff's  possession  prior  to  1887t  confirmed  as  it 
was  by  the  decree  of  the  Civil  Court  in  1885  and  by 
the  finding  of  the  lower  Court  of  appeal  in  the 
present  case,  roust  prevail  against  the  defendant,  who 
clumed  tiureugh  plaintiff's  fann  servant  only,  and 
whose  possession  commenced  with  the  disturbaoM 
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which  compelled  the  plaintiff  to  bring  the  suit.  Pes- 
•etrion  4a  primd  facte  evidence  of  title,  and  ia 
primarily  exclusive^  and  it  ia  for  him  who  impagna 
thia  exclnaive  title  to  ahow  that  the  poaaeaaion  origi- 
nated in  a  way  not  to  affect  hia  own  right.  Ebishfa- 
OBJLBYAv.  LnroAWA   .       L  li.  B.,  20  Bom.,  870 

68.^ 


-   '    -  -  -     •  Buildin^t  on  land 

oeempted  under  tamindart  tcith  out  ectdence  of  grant 
— ^Evidence  of  reiertation  of  intefeti, — Where 
there  waa  no  evidence  of  any  grant>  and  the  owner  of 
bnildinga  had  been  for  npwarda  of  twelve  yeara  in 
poaaeaaion  of  the  plota  of  land  on  which  the  bnildinga 
were  aitnated  without  in  any  way  paying  rent  to  or 
acknowledging  the  title  of  the  lammdarp,  he  v^aa 
primd  facie  entitled  to  the  aitea,  and  the  mere  fact 
that  the  aitea  were  aituated  withiii  the  area  of  a 
permanently-aettled  mehal  did  not  juatify  tiie  pre- 
lamptioQ  that  the  zamindara  reaerved  to  themaelrea 
reveraionary  right  in  the  aitea.  Gub  PjLrshad  r. 
tlMBAO  Singh  .  7  N.  W.,  S18 


3.  17ATUBB  OF  POSSESSION. 


64. 


—  Potteesion  vnder 


deed  afterwardt  eet  aside  aefraudnlent — Effect  of 
decree  eetting  it  aeide.—  Where  a  peraon  waa  in 
actnal  poaaeaaion  of  property  from  the  time  when  a 
deed  conveyed  it  to  him,  a  decision  which  declared 
that  deed  to  be  fraudalent  did  not  have  the  effect  of 
putting  another  claimant  in  poaaeaaion  ;  nor  conld  poa- 
aeaaion be  conaidered  aa  having  ceaaed  in  conaeqnence 
of  the  decree,  unleaa  the  holder  were  actually  diapoa- 
■eaaed  under  it ;  for  the  fact  of  the  decree  did  not 
prevent  the  statute  of  limitation  from  running,  and,  in 
the  particular  caae  under  conaideration,  the  decree  in 
queation  waa  atill  under  appeal.  MukboOL  Ali  r. 
Wajbd  Hobseik    .  .       26  W.  R.,  248 


66. 


Poeteeeion    in 


ewecution  of  decree — Foeteeeion  otherwiee  than  hy 
Court— Civil  Procedure  Code,  1859,  te.  230,  264.— 
Act  VIII  of  1859,  a.  280,  did  not  limit  the  applicant 
\o  any  particular  manner  of  obtaining  poaaeaaion; 
and  a.  264  contained  nothing  to  prevent  the  pur- 
chaaer  at  an  execution  aale  from  obtaining  poaaeaaion 
if  he  could  without  the  aaaiatance  of  the  Court. 
Ob^ota  Chubk  Dby  v.  Bajbbdbo  Cookab  Ohosb 

[22  W,  B.,  406 


66. 


Poeeeteion  with* 


but  executing  decree  for  poeeeseion,-  So  long  aa  a 
pUintiff  obtaina  poaaeaaion  after  a  decree  eatabliahing 
hia  right  to  it,  it  ia  immaterial  for  the  purpoae  of 
limitation  whether  he  obtained  it  by  executing  hia 
decree,  or  whether  poaaeaaion  waa  yielded  to  him. 
If  afterwarda  dispoaaeaaed,  hia  cauae  of  action  doea 
not  date  from  the  decree,  but  from  hia  diapoaaeaaion. 
Sjluq  Bav  v.  Mbhbbn  Laix  2  Agra,  286 


67. 


Poetetsion  irre- 


ffularljf  taken.— VoBsemoa  actually  taken  by  a  per- 
aon having  a  right  to  it  ia  not  the  leaa  effective,  aa 
jperfecting  hia  title,  by  reaaon  of  an  irregularity  in 
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taking  it.    Snbaequentouater  wUl  give  riae  to  a  new^ 
cauae  of  action.     Lillu  «.  Avkaji  Pababhbax 

[I.  Ij.  Bw,  6  Bom^  88T 


68. 


Decree  for  poe^ 


aeeeion,  Nowexecution  of  —  Title  —  Poseeaeiom 
taken  bjf  rightful  owner  without  Court*t  inter* 
vention — Treepase— Specific  Belief  Act  (I  of 
1877),  »,  9. — B  purchaaed  land  from  M  and  anhae- 
quently  brought  aauit  againat  M  to  obtain  posaeaaion* 
He  got  a  decree,  but  did  not  execute  it  within  three 
yeara.  M  died,  and  after  hia  death  and  while  hia 
daughter  (the  plaintiff ;  waa  a  minor,  ^.took  forcible 
poaaeaaion  of  the  land.  Eight  yeara  afterwarda  iJie 
plaintiff  attained  her  majority,  and  ahe  then  filed' 
thia  auit  to  recover  the  land.  The  lower  Court  held 
that  B,  having  failed  to  execute  hia  decree  for  poaaea- 
aion, waa  wrong  in  taking  poaaeaaion  during  the 
minority  of  the  plaintiff  without  the  intervention  of 
a  Court  J  that  in  ao  dcnng  ho  waa  a  trea  paeser ;  and 
that  the  plaintiff  aa  Jtf'a  heir  waa  entitled  to  have 
poaaeaai  u  given  to  her,  until  ouated  in  due  courae  of 
law.  Meld  (reveraing  the  decree)  that,  aubject  to- 
the  proviaion  of  a.  9  of  the  Specific  Belief  Act  (I  of 
1877),  there  ia  no  reaaon  for  holding  that  in  India  the 
rightful  owner  diapofaeaaing  another  ia  a  trcapaaaer, 
and  may  not  rely  for  the  auppor^of  hia  poaaeaaion  on 
the  title  veated  in  him,  aa  he  clearly  may  do  by 
Engliah  kw.    BakdV  f.  Nab  a 

[L  Ii.  B.,  16  Bom.,  288- 


69. 


FoBBeBsion     in      xecutloii 


of  decree — Proclawation  of  tale—Su  )  for  poe* 
eettion—Limitaiion. — In  a  auit  for  poaaeaaion  of 
certain  landa  purchaaed  by  plaintiff  at  a  aale  in 
execution  of  a  decree  of  he  Sudder  Ameen'a 
Court,  the  lower  Court  held  that  *'  poaaeaaion  by 
proclamation  of  aale,  through  the  Sudder  Ameen'a 
Court,  waa  poaaeaaion  through  the  Court,"  and  that 
the  auit,  being  btought  within  twelve  yeara  of  that 
proclamation,  waa  in  time.  Held  on  appeal  that 
auch  imaginary  poaaeaaion  waa  no  pcaaeaaion  at  a\\, 
and  that  the  auit  waa  barred  by  limitation.  J'owbxil 
Alt  f».  Bam  Chand 

[2  B  Ii.  B.,  Ap.,  29:24  W.  B.,  410 

60. 


-■ — Proclamation    of 

eale — Po9$e«eion  of  auction^purehaeer.— The  peaaea* 
aion  of  an  auction>purchaaer  at  a  aale  in  execution  of 
a  decree  runa  fr<jm  the  date  of  delivery,  aa  provided 
by  a.  246,  Act  VIII  of  1859,— t.p.,  by  publication  of 
aale  certificate  and  proclamation  by  beat  of  drum, — 
and  not  from  the  date  of  hia  poaaeaaion.  Asupoolah 
«.  Akbub  Ali  .    7  W.  B.,  00- 


61. 


Civil  Procedure 


Code,  1877,  t.  264— Certificate  of  sale.— It  waa  not 
incumbent  on  the  Court,  under  the  Civil  Procedui« 
Code  (Act  X  of  1877),  a.  264,  to  put  a  purchaaer  inte 
poaaeaaion  until  he  had  hia  certificate  of  aale. 
Quare — Whether  a  purchaaer  who,  without  a  certi* 
fioiterf  aale,ha8  been  put  into  poaaeaaion,  could  be 
lawfully  ejected  becauae  he  haa  not  auch  a  certificate. 
TrBAiiAH  V.  Satyaji  Khanduji 

[LI..B.,6Bom.»90er 
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TOBSEB&lON^conttnued. 

8.  NATUBB  of  possession— ro««tn««<f. 

See  alao  Basappa  r.  Mabta. 

[I.  Ii.  B.,  8  Bom.,  488 

62. Civil  Proce- 
dure Code,  1859,  e.  2^.— In  vordcr  to  a  legal 
potsossion  being  given  ander  s.  224,  Act  VIII  of  1859> 
it  was  cflscntial  that  all  the  requirements  of  that 
section  be  carried  ont.  Court  op  Wabds  v.  Bttbba 
Lall  Opensbokath  Deo              .    15  W.  B.,  99 

63.  Civil  Procedure 
Code,  1859,  e.  224,^  Where  compliance  with  the  for* 
malitit'8  prescribed  by  s.  224,  Act  VIII  of  1859,  and 
a  hgil  receipt  for  possession,  were  found  as  facts, 
they  wure  held  to  give  such  a  ri>2ht  under  a  Civil 
Court's  decree  as  would  prevail  over  one  founded  on 
mere  actual  receipt  of  rent.  EHBTTrBiTATH  BoT  v. 
DVBBESH  MOO.NSUBB  .                      -9  W.  B.,  868 

64.  —  -  -  -  Poeeeesion,  Smii 
for—  Civil  Procedure  Code,  1859,  e.  224»—A  suit 
for  possession  of  immoveable  property  is  not  barred 
by  the  law  of  limitation  if  the  suit  be  brought  within 
twelve  years  of  possession  having  been  delivered  to 
the  plaintiff  under  s.  224,  Act  VIII  of  1869,  or  if 
possession  by  the  plaintiff  has  been  admitted  within 
twelve  years  by  the  party  through  whom  the  defen- 
dant claims.'  Biitdubabhini  Dasi  v.  Bbnky 
(Baikbt)  .  7  B.  Ii.  B.,  Apo  20 :  15  W.  B.,  807 


65.       —       — ' -    Decree  for  pot' 

eettiou,  'Effect  of  Civil  Procedure  Code,  1859, 
»,  223  — Where  plaintiff  sued  defendant  as  a  tres* 
passer,  the  prayer  in  the  pliunt  being  for  khas 
possession,  and  the  defendant  set  up  an  adverse  title, 
the  decree  given  against  the  latter  for  possession  was 
held  to  give  the  judgment  creditor  the  possession  sued 
for,  - 1.0.,  legal  possession  as  provided  by  s.  223,  Act 
VIII  of  1869.  Baj  Munotjl  Boy  v.  Awund- 
MOTBB IIW.  B.,68 


66. 


—  Ameen,  PosteS' 


sion  given  hy— Partition  proceedinge — Criminal 
Proctdure  Code,  1872,  #.  530, — The  possession  given 
by  an  Ameen  in  a  batwara  proceeding  is  simply  one 
of  owntrHhip  and  not  of  occupancy.  Such  possession 
cannot  therefore,  in  proceedings  under  s.  580  of  the 
Co;le  of  Criminal  Pr(  cedure,  be  held  to  oust  tenants 
Occupying  lands  previous  to  such  delivery  of  posses* 
sion.  Ik  tub  katteb  op  the  pbtitiok  op  Mac- 
uwziE  V.  Shebb  Bahdoob  Sahi 

[I.  L.  B.,  4  Calo.,  878 


67. 


Civil  Procedure 


Code,  1859,  $$.223,224.— A  person  who  has  obtained 
symbolical  possession  under  s.  224  of  Act  VIII  of 
lb5'J  may  subsniuently  ask  for  actual  posses- 
sion under  s.  223,  if  the  terms  of  his  decree  vrarrant 
■ucb  possession  being  given.  BoBSOir  v.  Mabetb 

[8  W.  B.,  Mis.,  2 


68. 


Formal  po$se$. 


eion— Freeh  period  of  limitation — Act  VIII  of 
1859,  t.  fl»*.— Delivery  of  possession  by  going 
through  the  -process  prescribed  by  s.  224  of  Act 
•VIII  of  1869  is  the  only  way  in  which  the  decree  of 
the  Court  awarding  possession  to  the  plaintiff  can  be 


POSSESSION— co»^t«tfe<{. 

3.  NATUBB  OF  POSSESSION--ooii^tjKM(f.  • 

enforced;  and  as,  in  contemplation  of  law,  botb 
parties  must  be  considered  as  being  present  at  the 
time  when  the  delivery  is  made,  such  delivery  must, 
as  against  the  defendant,  be  deemed  equivalent  to* 
actual  possession.  As  against  third  parties,  such 
symbolical  possession  is  of  no  avail,  because  they  are 
not  parties  to  the  proceedings.  But  if  the  defendant 
subsequently  dispossesses  the  plaintiff  by  receiving 
the  rent  and  praAts,  the  plaintiff  will  have  twelve 
years  from  such  dispossession  to  bring  another  suit. 
JuoGOBVimiiu  Mubbbjeb  1*.  Bav  Chundeb  Btsaok 
[I.  Ii.  B.,  5  Calo.,  584  :  5  C.  Ii.  B.,  54a 

Mozuppeb  Wahid  v.  Abdub  Sahad 

[6  C.  Ii.  B.»  589^ 

Dhapi  v.  Babham  Deo  Pebshad 

[4  O.  W.  N.,  297 

69.  -  Formal     po$*e$' 

sion — TVaneJer  of  poeseeeion — Civil  Procedure 
Code  (Act  Vlll  of  1859),  «.  223. 224.— In  a  suit 
for  possession,  it  appeared  that  in  1863  the  pluntiff 
had  sued  some  of  the  present  defendants ,  for  khas 
possession  of  the  same  land.  In  that  suit  the 
defendants  pleaded  that  they  were  tenants  of  the 
plaintiff  and  entitled  to  hold  under  a  pottah,  which 
they  failed  to  prove,  and  the  plaintiff  obtained  a 
decree.  Three  years  afterwards  the  plaintiff  was  put 
into  formal  possession  by  the  CouH  under  s.  224  of 
Act  VIII  of  1859,  instead  of  under  s.  223.  Held 
that,  as  the  plaintiff  was  put  in  possession  under  his- 
decree  by  the  officer  of  the  Court,  the  form  in  which 
execution  was  given  w«s  immaterial.  The  formal 
possession  given  by  a  Civil  Court  under  an  execution 
operates,  in  point  of  law  and  fact,  as  between  the 
parties,  as  a  complete  transfer  of  possession  from  the 
one  party  to  the  other.  Lokesbub  Eoeb  t». 
PUBGUE  Boy  .         .        .    I.  Ii.  B.,7  Cftlc,  4ia 

See    Dhondiba     Kbishnaji     Patil    v.    Bam« 
OHAKDBA  Bhaoat    .        .   I.  Ii.  B.,  6  Boin.»  554: 


70. 


Symbolical  poe- 


ieefion — Obstruction  or  resistance  to  possession.- 
Symbolical  possession,  such  as  may  be  given  by  the 
Nazir  of  a  Court  by  sticking  a  bamboo  into  the 
ground,  or  the  like,  of  adwelUng-holise,  or  of  a  share 
in  a  dwelling-house,  of  which  actual  possession  might 
have  been  granted,  is  not  such  a  bond  fide  possession 
as  will  save  limitation.  Shoteenath  Mookeueb 
Obhot  Nriro  Boy       .    I.  L.  B.,  5  Calo ,  881 


V 


.    71.  _ Symbolical    pos* 

session^Limitation^  Fresh  cause  of  aotion.-^ym- 
bolical  possession  given  under  a  decree  does  not,  as 
against  third  parties,  entitle  the  person  to  whona  such, 
possession  has  been  given  to  count  a  fresh  period  of 
limitation  from  the  date  of  the  possession.  A  person 
who  prefers  a  claim  to  property  attached  under  a 
decree,  but  whose  claim  is  disallowed,  is  not  a  party 
to  the  decree;  and  the  decree-holder,  on  obtaining 
symbolical  possession,  will  not  be  entitled  to  count  a 
fresh  period  of  limitation  as  agahist  him.  Dotanidhi 
Pakda  v.  Kblai  Panda  .        .  U  C.  Ii.  B.,  895- 
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3.  NATURE  OF  POSSESSION— eon^tiiwd. 

«2. Symbolical  pos» 

Mesion,  Effect  of, — Where  in  execution  proceedingg 
symboliciil  possefisiuu  is  given  to  a  person,  such  pogses- 
fion  amounts  to  an  actual  transfer  of  possession  as 
between  the  parties  to  the  suit ;  but  such  possession 
has  no  such  operation  against  third  persons  who  are 
»ot  parties  to  the  suit.  Jusfgohundhu  Mukerjee  v. 
Bam  Chumier  Bysack,  J.  L,  M,,  5  Calc,  684,  ex- 
plained.   RuNJiT  Singh  v.  BrNWjkBi  Lall  Sahtt 

[L  U  B,.,  10  Calo.,  998 


78. 


Formal  posses- 


sioH-^ Limi I ation.— Where  a  plaintiff,  who  has  ob- 
tained a  decree  for  possession  of  immoveable  property, 
undergoes  the  mere  ceremony  of  receiving  formal 
possession  en  the  spot  by  beat  of  drum  and  posting 
of  bamboos,  and  then  allows  twelve  years  to  elapse 
without  taking  any  steps  to  acquire  and  assert  actual 
possession,  he  loses  the  title  conferred  by  the  decree. 

PSABBB  MOHUN  FODDAB  V,  JUGOBUNDHOO  SbH 

[24  W.  R,  418 

■4,  ■  — Formal  posseS' 

sion — Cause  of  action — Possession  under  decree 
larred  by  limitation,~Where  a  decree  declared  that 
plaintiff  was  to  get  pt  sseesion  of  a  certain  quantity  of 
land  on  a  batwara  being  made,  and  the  decree-holder, 
after  allowing  his  right  to  be  barred  by  lapse  of 
time,  applied  to  the  Collector,  had  a  batwara  effected, 
and  obtained  merely  formal  possession,— ^«/<i  that 
such  possession  gave  him  no  fresh  cause  of  action. 
KiBHOBB  SiKGH  I .  GOBIND  SUTGK   .  24  W,  B.,  83 

75. 


~"  Formal    posses' 

sion-^LimiiaUcn— Cause  of  action— Acfual  pos- 
session.—Yorme^  possession  given  to  a  decree-holder 
by  an  officer  of  the  Court  in  execution  of  his  decree 
is  sufficient  to  give  him  a  fresh  cause  of  action,  and 
notwithatanding  that  he  may  never  have  obtained 
actual  possession,  he  Or  his  assigns  may  sue  to  recover 
possession  at  any  time  within  twelve  years  from  the 
time,  when  such  formal  possession  was  given.  Uk- 
BioKA  Chitbn  Goopta  t?.  Madhfb  Ghosal 

IT.  li.  R.,  4  Calc,  870 :  4  O.  L  B.,  65 


76. 


— Suit  for  posses* 

eton  after  delivery  of  formal  poss^  ssion  to  defendant. 
—Semble-  That  the  delivery  of  formal  possession  in 
execution  of  a  decree  for  possession  gives  a  cause  of 
action,  against  a  defendant  who  remaina  in  occupation 
•of  the  premises,  which  may  be  enforced  in  a  regular 
auit.  Sbama  Chabah  Chattebji  r,  Madhitb 
ChfmdbaiMookbbji        .    I.  L.  E.,  n  Calc,  93 

77.  Subsequent  con* 

tinuance  in  possession  of  judgment-debtor^ Bight 
io  fresh  execution  o/ rfcer*^.— When  a  formal  posses- 
sion of  immoveable  property  has  been  delivered  ac- 
cording to  law  to  a  person  holding  a  decree  for  the 
delivery  of  the  same,  the  subsequent  continuance  in 
actual  possession  of  the  judgment-debtor  does  not 
give  the  dccree-holder  a  right  to  a  fresh  order  for 
deliTery  of  poesessioD  in  execution  of  the  decree,  bat 
gives  him  a  right  to  institute  a  fredi  suit  for  posses- 
iil<m  of  such  property.    Gopal  Dab  ©.  Thah  Sinoh 

[L  li.  R,  4  AU.»  184 
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I«AM  NBWAZ  SUTGH  «.  KlSHUB  BaI 

L6  TSf.  W.,  187 

^®*  Formal  and  ac- 

tual possession— f^imitation— Sale  in  execution  of 
decree,— A  purchased  the  right,  title,  and  interest  of 
By  a  judgment-debtor,  in  certain  lands,  at  an  auction* 
sale  in  execution  of  a  decree  in  October  186J,  was 
put  in  formal  p.  sses^ion  in  January  l!>05,  and  died 
without  ever  having  obtained  actual  possession. 
After  his  decease,  a  suit  was  tiled  in  September  1875 
on  behalf  of  his  miuor  sou  C  against  the  defendants, 
who  ODStructed  his  taking  actual  possession.     Reld 

that,  if  H  was  in  podsessioii  at  the  t.me  of  the  sale 

that  is  to  say,  wiihin  twelve  3  ears  before  the  ingtita- 
tion  of  the  suit— C  was  not  barrwd  by  limitation. 
KoONJo  MoHUN  Dass  r.  NOBO  CootfAK  Shaha 

LL  L.  R.,  4  Calc.,  216 


4.  ADVERSB  POSSESSION. 


79. 


- — ^ SfTect   of  adverse   posseB- 

Bion -i.tfntYa<t(/n  —  2t7/e.— Adverse  poes<8sion  for 
more  than  twelve  years  not  only  bars  remtdy,  but 
extinguishes  right,  and  confers  title  on  the  i**!^^  hold- 
ing such  adverse  possession.  BabOdaeakt  Boy  v. 
Pbankjushna  Paeoi 

[8  B.  Ii.  B.,  A.  C,  848: 12  W.  B..  182 

EaM  SaHOT  SiMGH  r.  EOOLDEBP  SiNOH 

[15  W.  B.,  80 


80. 


Title  by  length  of 


possession— Limitation —  Unexecuted  decree.  —In 
1859  A  obtained  a  decree  for  possession  of  laud  against 
B,  but  no  proceedings  in  execution  were  taken,  and  B 
continued  in  possession.  In  I81.9  C,  having  purchased 
the  right  and  interest  of  A  in  the  decree,  forcibly  dis- 
possessed B,  who  had  been  twelve  years  in  possessioii 
B  now  brought  this  suit  sgainst  C  to  recover  p*  sses-' 
sion.  Meld  the  executiun  of  the  decree  of  1869  being 
barred,  and  B  having  been  twelve  years  in  possessaonl 
he  was  entitled  to  recover.  Adverse  possessii  n  which 
bars  the  remedy  also  transfers  the  right.  Amibcv- 
ira«8A  Bbgwm  c.  Umab  Khan     .    8  B.  I^  B.,  640 

AitiBiTirKisBA  BsQUH  c.  Ahib  Ehak 

[17  W.  B..  119 

81. 


PreBtimption  as  to  po86¥«- 

Bion— Proof  as  to  nature  of  possession.— Vose^^Atm 
must  be  presumed  to  be  of  right  and  adverse,  until  that 
presumption  is  rebutted  by  ^evidence.  Bibbbsub 
Bavbbjbb  v.  Okooda  Chdbn  Bavbbjbb 

[8  W.  B..  12 

™  : " Onus  of  proof. — 

When  parties  are  in  possession  of  an  estate,  it  is 
generally  to  be  presumed  that  they  are  in  posMssion 
as  owners  ;  and  it  lies  on  the  party  alleging  th»tt  pos- 
session is  of  a  different  nature,  such  as  that  of 
an  under-tenant,  to  prove  the  allegation.    Shabab- 

OODBBN  ChOWDHBY  r.  RaM  QcTTT  CBVCKBBBirTTT 

[8  W.  B..  566 
88. 


— :-;         ~~^ Possession  orimu^ 

ally  permtsstve,— Where  occupation  was  originally 
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permissive,  its  conyersion  into  an  oscnpation  of  a 
wholly  adverse  natnre  is  not  to  be  presumed  in 
the  absence  of  evidence  to  establish  tbis  change. 
Waheeooddbbh  V,  Jhukgorbb  2  K.  W^  16 

Ammub  Singh  r.  Mttaduit  Singh     2  N,  W.,  81 

OoPBin>i{ONATH  Rot  r.  Kalbb  Chubn  Rot 

[8  W.  B.,  894 


84. 


Limitation— 5«i7  for  posset' 


tion. — To  make  out  a  complete  legal  bar,  the  occu- 
pation should  be  proved  to  be  adverse  during  the 
whole  of  the  twelve  years  before  suit,  and  it  should  be 
ascertained  with  what  pers^ms  the  actual  possession 
has  been  during  that  time.  WAREE-oOD-DBEy  r. 
Jhtnoobbe  .    2  K.  W.,  16 


86. 


Possession     oh' 


tained  hy  fraud — S%it  for  ejectment. — The  defen- 
dant in  an  action  of  ejectment  cannot  claim  the  bene- 
fit of  the  statute  of  limitations  upon  a  possession 
obtained  by  fraud,  actual  or  constructive,  unless  the 
plaintiff  have  been  guilty  of  such  laches  as  to  dis- 
entitle him  to  the  interference  oi  the  Court.  Hebra* 
XOLL  Shaha  v.  Jadub  Chuitdbr  Chbnchket 

[Cor.,  119 

86.  -  -     Dishnnesttf       in    \ 
getting  possession. —  Dishonesty  in  obtaining  posses-    j 
•ion   will  not   prevent  the  possessor  from  availing    i 
himself  of  the  law  of  limitation,   which,  however, 
cannot   relieve  him  from  the  charge  of  dishonesty. 
Pobesh  Nabain  Rot  v.  Watson     .  6  W.  B.,  288 

87.  Title  by  long  possession — 

Purchaser  under  fraudulent  sale. — Where  a  person 
has  been  long  in  possession  under  a  deed  of  convey- 
ance which  was  subject  to  an  undertaking  to  recovery 
on  repayment  within  a  period  long  elapsed,  he  is 
entitled  to  establish  his  right  to  possession  against  a 
hostile  purchaser  whose  claims  are  based  on  a  fraudu- 
lent sale.    TomcnoBBA  r.  Nujbbma  Banoo 

[8  W.  B.,  840 

88.  Conversion   of  permissive^ 

into  adverse  possession— Ca mm  of  action.  —  * 
Where  a  party  in  permissive  possession  of  land  sets 
up  hu  own  absolute  title  by  suing  the  tenant  for 
rent,  he  converts  his  permissive  possession  iato  an 
adverse  one,  which,  hs  wrongful  possession,  is  a 
<»use  of  action.  Khubuoxdhabbb  Singh  v.  Kbwat 
Lall  Sibgh  .    12  W.  B.,  167 

69,  . Temi>orary     possession  — 

Possession  under  decree  afterwards  set  aside  - 
Limitation, — A  brief  possession  for  a  few  weeks, 
under  a  decree  subsequently  set  aside  or  modified,  so 
as  not  to  have  effect  against  the  persons  who  were 
previously  in  potMssion,  and  to  whom  possessirm  was 
restored,  is  r.ot  such  possession  as  entitles  the  plain- 
tiff to  calculate  limitation  from  that  time.     DBarK- 

BBB7  DOSBBB  r.  ASDlTOirATH  ROT 

[W.  B.,  1864,  48 

90.        — ~  Possessiofi  under 

erroneous  order— Limitation,    Possession  under  an 
<€rraneoQa  order  of  a  Magistrate  does  not  constitute 
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such  bond  fide  possession  as  will  preveut  the  law  of 
limitation  from  running.    MooktakaShy  v,  Luoebb 

[2  Ind.  Jur.,  O.  8.,  4 

9L  —   -  —  Possession  under 

Mopisirate*s  orrf«r.  -  Possession  under  the  order  of  a 
Magistrate,  which  is  set  aside  by  a  decree  of  a  Civil 
Court,  is  of  no  effect  against  a  plea  of  limitation. 
Fibingbb  Sahoo  r.  Shau  Makjhee 

[8  W.  B.,  878 

92.  • Attachment  of  proi^erty— 

Limitation.  The  attachment  of  a  propei'ty  is  ad- 
verse possession  causing  limitation  to  run  as  against 
the  pirty  in  p:;ssessiou  of  the  property.  Bbojo 
Rajkisuobbb  v.  Bishonautu  Dutt 

[W.  B.,  1864,  806 

93,  —     _. ...  Possesaioh  of  purchaser —    • 

Mortgagor  and  mcrfffagee. — Tha  po^isessii  nof  a  pur* 
chaser  at  a  saL*  in  execution  of  a  decree  withoat 
notice  of  a  mortgage  of  the  pro,ierty  is  adverse  to 
the  niortirajree.  Anand  Mayi  Dasi  r.  Duabbkdba 
Chandba  Mookebjbb 

[8  B.  I..  B.,  122: 14  Moore's  L  A.,  101: 

16  W.  B.,  P.  C  19 

Affirming  same  case  in  Hijh  Court,  Dhubundro 
Chunpeb  Mookebjeb  o.  Ann und  Movbb  BoasBB 

[1  W.  B.,  108 


84. 


Foreclosure 


Purchaser  from  mortgtyor—Adrersn  possession, — 
Where  a  party  bond  fide  purchased  from  another,  as 
his  own  property,  land  in  fact  m.rtj^a-'cd,  and  ob- 
tain«'d  porisession  and  mutation  of  names,  his  title 
was  held  to  be  adverse  to  that  of  the  mortgagee. 
Bbajanath  ErNDV  Cuowdhrt  r.  Ekilat 
Cha^^tdra  Ghobb 

[8  B.  Ii.  B.,  104 :  14  Moore's  I.  A.,  144 : 

16  W.  B.,  P.  C,  88 


95. 


SSatry  of  nsmes  in    CoUeo- 


tor's  records  Absentee  holde  tf.—-Merc  continued 
entry  in  the  Collector's  records  of  the  names  of 
absentees  cannot  of  itself  avail  to  alter  the  character 
of  an  otherwise  adverse  boldin^by  persons  really  in 
possession.    Doobjuk  v.  Chaina    .    2  N.  W.»  48 

96. Decree  affirming  proprie* 

tary  title — Limitation  —  I^eclaratioa  of  title — 
"  Meli^'f."— In  lfc68  B  made,  it  was  alleged,  a  gift 
of  a  zamindari  estate  to  iT.  In  1869^  died  and 
K*t  name  was  recorded  in  the  revenue  registers  in 
the  place  of  ^s  name  in  respect  of  the  estate.  In 
1870  JTdied,  and  her  daughter  iS  applied  to  have  her 
name  reconl  ed  in  the  revenne  registers  in  respect  of 
the  estate.  M,  the  illegitimate  son  of  B,  objected* 
claiming  to  have  his  name  recorded.  His  objection 
having  been  disallowed  and  H'n  name  havin};  been 
recorded,  M  in  I87'i  sued  <$  for  a  di  claration  of  hif 
proprietary  right  to  the  estate,  and  on  the  2>th  July 
1878  obtained  such  declaration.  In  January  I'^SO 
M  sold  a  moiety  of  the  estate,  and  in  December  I8b0 
S  sold  tlie  entire  estate.  In  February  1881  ii's 
transferees  suod  S  and  her  transferee  for  possession 
of  the  moiety  of  the  estate  transferred  to  them  by  M. 
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Beld  (SrtfABT,  C.J„  diMcnting)  that  tlie  poMeMkn 
of  S  and  her  trantfrree  could  be  ronsidi red  advme 
«oly  from  the  date  of  the  decree  of  the  29th 
June  1878,  declaring  Jf'g  propriftary  title  to 
the  eftate.  Sadha  Oohind  Hoy  v.  7flry/t«,  7  C.  X. 
JZ.,  B64,  referred  to.  Sabsvtti  r.  Kiwj  Behavi 
Lax.  ....    1. 1<.  B«,  6  AH,  846 


97: 


Possession    of    benefloisl 


OWDer—Pemami  purchase  at  tnle  for  arears  of 
retenmf.-^Where  property  purchased  benumi  at  a 
fale  for  arrears  of  revenne  remains  for  more  than 
twelve  years  from  the  date  of  the  sale  in  the  adverse 
and  nndisinrbed  possession  of  the  beneficial  purchaser, 
snch  possession  is  not  only  snfidrnt  to  estmgni«h  the 
title  of  the  nominal  purchaser,  but  it  creates  a  title  in 
the  former  capable  of  devolving  upon  his  legal  heirs 
and  representatives.  BooA  BcrstcoLBE  v.  Kawab 
Nazim  OF  Bengai.  .  IIW.B.,882 

Possession    settled    with 


persons  paying  arrears  of  revenue— £tmfVa< 
tion^Suit  for  potMestiion. — Held  that  the  mere  fact 
of  property  in  dispute  being  settled  with  defendants, 
by  reaion  of  their  paying  up  the  arrears  of  revenue* 
does  not  constitute  adverse  possession  from  which 
limitation  can  be  reckoned.    Bhsbma  v.  Paht^d 

[2  Agra^  88 

99. Settlement   of  land   with 

mortg "^ gee— J/or/<7i^ or  and  mortgagee,— Held 
that,  as  the  setthment  of  rent-free  land  b«  longing  to 
plaintiif's  ancestor  was  made  with  the  defendant  in 
tiic  character  of  mortgagee,  his  (defendant's)  posses- 
sion fjf  the  land  was  not  adverse  to  the  plaintiffs,  the 
mortgagors.    Bam  Dial  v.  Shah  Baz  Khav 

[1  Agra,  15 

100.  Char  IatxA- LimH'Ui  on  — 
Limitation  or  adverse  possession  as  to  chnr  land  may 
commence  directly  the  land  is  in  existence,  and  not 
from  the  time  at  which  it  beromrs  culturable.  Any 
proof  of  ownership  would  be  sufficient  to  show  posses- 
sion.    LUCKBEB   DBBU   CHOWDBBAIir  r.  CoUjBCTOB 

oeMtmekbibg  7W.B.,231 

lOL —   Encroachment— i?ea/Yr«0 

landko/dfr.— Where  a  rent-free  holder  has  encroached 
on  the  adjoining  Und  and  has  enjoyed  it  rent-free  and 
adversely  to  samindari  right  for  more  than  twelve 
years,  Ilejd  that  he  cannot  be  dispossessed  of  it,  nor 
assessed  with  rent  in  respect  of  it.  Bhagouteb 
Chabuh  v.  Shita  Pebbhad     .    1  Agra^  Bev.,  88 

102. _    Occupation  of 

vacant  land — Temporary  occupation—  User, — A 
•mall  piece  of  knd  being  of  no  present  use  to  its 
owner  and  being  convenient  in  many  ways  to  his 
neighbour,  the  latter  made  use  of  it,  in  varioas 
ways,  without  objection  for  more  than  twelve 
years.  A  privy  and  fheds  for  cows,  goats,  fowls,  etc., 
and  a  hut  for  a  ghariwallah— all,  however,  structures 
of  a  flimsy  and  purely  temiiorary  character— were  said 
to  have  been  constructed  and  maintained  for  many 
years  on  the  said  piece  of  land.  Such  user,  it  was 
contended,  am(>unted  to  adverse  pf  ssession.  Held 
that  such  user  as  this  was  insufficient  to  give  a  title 
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to  the  land  by  adverse  possession.  User  of  this  sort, 
under  similar  circumstances,  is  common  in  this 
country^  and  excites  no  particular  attentioo.  It  is 
neither  intended  to  denote,  or  understood  as  denoting 
~  on  the  one  side  or  the  other — a  claim  to  the  owneiv 
ship  of  the  land,  and  where  this,  and  no  more,  is  the 
case,  it  would  be  wrong  to  hold  that  a  claim  by  advene 
possession  has  been  made  out.  Fbamji  Cubsbui  v, 
OocuLDAE  Madhowji     .    I.  li.  &^  16  Bom^  8SS 

108. Accreted  lands— Pommmo* 

under  temporary  settlement  ky  Collector.— When 
one  co-sharer  managed  the  property,  and»  in  the 
absence  or  during  the  minority  of  the  other  co-sharer, 
obtained  from  the  Collector  a  temporary  settlement  in 
his  own  name  of  chiv  lands  aoereting  to  the  parent 
estate,— i/0/<2  that  the  latter  was  entitled  to  partici- 
pate in  the  temporary  settlement,  and  that  the  pea- 
session  of  the  former  under  that  settlement  was  not 
adverse  to  the  latter.  BisSBtBinuiB  Dobbeb  r. 
Kalbb  Coomab  EOT     .  .  18  W.B.,  186 

Cally  Chubdbb   Chowdhby  v.  Mohtkubvika 
Cbowdhbaik  W.  B..  1864,  14» 


104. 


CO'B'hArerSvidence  of  title 


—Possession  by  one  co-sharer,— Fomenion  of  ances- 
tial  property  is  good  evidence  of  title  against  a  co- 
sharer  if  f'hcwn  to  be  exduuve,  and  to  be  inconsistent 
with  the  co>sharers  having  any  right  in  the  portion 
claimed.  Hubbo  Nabaih  *  Sihqh  v.  Btkitbt 
Nabaiw  SiN&H     .         .  .    14W.B^61 

105.  . Occupation  of, 

and  acts  of,  ownership  on  vacaft  land — Limitation, 
— The  defendant  had  used  as  a  backyard  a  small  piece 
of  land  ntuated  between  his  house  and  that  of  the 
plaintiff,  who  wat  his  brother,  for  a  period  of  more 
than  twelve  years.  In  1894  the  defendant  began  to 
build  on  it,  whereupon  the  plaintiff  protested  and  now 
sued  for  possession.  Held  that  the  suit  was  not 
barred  by  limitation.  Choexauboa  Naickeb— o. 
Muthfsami  Naioken    .       1. 1,.  B.,  21  Mad.,  58 

106. Possession   by 

one  co'sharer. — Possession  of  a  plot  of  land  does  not 
constitute  adverse  possession  in  relation  to  a  co-sharer 
unless  the  latter  claims  or  asserts  some  right  in  the 
land  which  is  denied  by  the  sharer  in  possession. 
Shubpuhbibba  Bibee  Chowdhbaik  «.  Etlabh 
Chubi^bb  Gubgopadhta  .        .        26  W.  R^  58 

107,- Co^skarer  ohtaif^- 

ing  by  arrangement  ewelunve  possession  of  a  por- 
tion of  property  still  remaining  joint.— Where  two 
parties  have  from  time  to  time,  according  to  their  res- 
pective means,  broken  up  or  otherwise  obtained  posses- 
sion of  lands  invariably  recorded  as  joint  property,  and 
have  exclusively  enjoyed  the  profits  of  them,  such 
exclusive  possession  and  enjoyment  on  either  side 
cannot,  under  the  circumstances,  be  deemed  to  be  of 
an  adverse  nature,  and  destructive  of  the  rights  of  the 
other  party.    Yir^AB  Aid  Ehak  r.  CniniBBB  SnraH 

[5  N.  W.,  1S2 

108«  —  Manager  of  a 

Hindu  temple — iShevaks  or  serrants  of  an  idol-^ 
Rights  of  manager  and  servants  inter   se. — The 
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pluntiff  was  the  hereditary  manager  of  the  temple  of 
Shri  Banchord  JUtiji  at  Dakor.    The  defendants  were 
the  shevaks  or  ministers  of  the  deity.     The  pUintiJf 
flx&ed  to  oast  the  defendants  from  a  certain  piece  of 
land  attached  to  the  temple,  alleging  that  the  defen- 
dants had  erected  shops  on  the  land,  and  appropriated 
the  rents  to  their  own  use,  although  it  had  been 
already  decided  in  a  salt  between  the  parties  that  the 
land  was  always  to  be  kept  open  and  nnoccupied  for  the 
use  of  the  temple.     The  sheYaks  contended  that  they 
had  been  in  ezclnsiTe  aod  anintermpted  possession  of 
the  land  in  dispnte  for  more  than  twelve  years,  and 
that  by  reason  of  such  user  they  had  acquired  a  quasi- 
pvoprietary  title  at  least  as  against  the  manager  of  the 
temple.    They  .therefore  pleaded  that  the  suit  was 
faanrad  by  limitation.     Beld  that  the  defendants  had 
not  by  occupation  and  user  acquired  any  title  as 
against  the  plaintiff  who  was  the  manager  of  the 
temple  estate.    They  had  ocme  into  occupation  ori- 
ginally as  servants  and  representatives  of  the  deity,  and 
during  their  occupation  they  could  not  by  a  wish 
change  the  nature  of  tiieir  possession.    Both  they  and 
the  plaintiff  held  the  land  for  the  same  deity,  and 
their  rights  could  not  be  adverse  to  each  other  so  as  to 
^ve  rise  to  a  title  by  prescription.    The  only  question 
then  was  as  to  which  of  them  was  the  proper  reprewnta- 
tive  of  the  deity  for  the  particular  purpoM  of  this 
sttity  and  that  question  had  already  been  decided  in  a 
former  suit  in  nvour  of  the  plaintiff.    Mvui  Bhuxa- 

BHAI  r.  MAVOBAB  OAVBBH 

[I.  Ii.  B^  12  Bom.»  a82 


108. 


Manager  of  joint  family— 


Po99e9i%o%  of  managers—The  possession  of  the  man- 
aging member  of  a  joint  Hindu  family  is  not  adverse 
possession  against  the  ether  members.    Cbowpbby 

ik  JBAWAL  SiVGB  v.  CbOWDHBT  BBVeWAN  SiNOB 

[SHay,  811 

110. Members  of  joint  family— 

Femah  living  with  male  relatitet — Fresumption  a* 
to  management  and  poeseetion,— Where  a  female 
lives  with  her  male  relatives,  the  ordinary  presump>. 
tion  is  that  they  manage  her  property  for  her,  and 
do  not  hold  it  adversely.  A  bad  Au  Mibpba  v. 
ToYTAN  BiBi  18  C.  Ii.B.»  828 


UL 


—    E»clnded  mem» 


her. — ^The  general  rule  that  the  possession  of  one  mem* 
her  of  a  joint  Hindu  family  is  the  possession  of  all 
43ihcr  members,  does  not  apply  where  the  party  claim- 
ing has  been  clearly  excluded  from  the  family.  In 
such  a  case  the  possession  is  adverse,  and  under  the 
general  law  of  limitation  time  will  run  from  such 
adverse  possession.  Jowala  Bckbb  v,  Dbabum 
SmoB         ...      10  Moore's  L  A.*  511 


112. 


Ahfenee  of  one 


member.  -  Where  two  brothers,  members  of  the  same 
family,  sncceeded  to  equal  shares  in  fche  paternal  estatesy 
the  mere  fact  of  one  brother  being  absent,  and  the 
home-staying  brother  being  in .  possession,  does  not 
•deprive  the  former  of  his  rights  of  inheritance,  unless 
it  IS  clearly  shown  that  the  possession  by  the  latter 
was  adverse  to  the  absent  brother.  Woozbbbuv  «. 
JfooBUL  Jak        .        ,        .        .    9W.B.»88 
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118. 


Separation   in 


living  and  separation  hy  partition^ — In  a  suit  to 
recover  a  share  in  certain  land,  it  was  contended  that 
there  had  been  a  separation  between  the  pUintdfl  and 
the  defendant,  and  that  the  suit  was  bxrred  by  limit- 
ation,— Held  that  the  suit  was  not  barred,  as  the 
separation,  even  if  proved,  was  only  a  separation  in 
living  and  not  a  separation  by.  actual  partitl'>n,  and 
therefore  the  defendant's  possession  was  not  adverse 
to  the  plaintiff.    Nabavak  Babaji  Dabbolkab  v, 

PANDUBAHa   UAMOHAITDBA   DaBBOLBAB 

[12  Bom.,  148 

SOOKH    LaU    BHOOJWALLA    «.   OOOLZAB    BOOJ- 

WAKLA 14  W.  &«  228 

See  Kbibtatta  v.  Nababimham 

I.  Ii  B.,  28  MacU  808 


114. 


Title  eel  up  hm 


member  oj  tarwad  —  When  a  memb**r  of  a  tarwad, 
in  possession  of  lands  acquired  by  former  members  of 
his  taverai  (branch),  openly  sets  up  an  independent 
title  to  .those  lands,  his  iXMsession  becomes  hostile  to 
the  tarwad,  and  limitation  begins  to  run  against  the 
tarwad  from  that  time.  Kavaba  Paiobbb  v. 
Btbappa  Pahixbb  .        .    I.  lib  R.9  8  MacU  212 


116. 


Poee^SHon    h^ 


one  member  of  family — Neglect  hg  plaintiff  to  take 
poeeeetiom  qfhie  share  not uyithttanffing  r^qneet  thai 
he  wonl-i  do  so — Limitation. --The  plaintiff  and  the 
defendant  were  brothers  and  members  of  an  undi\  ided 
family.  The  plaintiff  was  in  Government  service, 
and  had  been  for  a  lonsr  time  absent  from  his  native 
plriceon  duty,  the  family  property  remaining  under 
the  management  of  the  defendant.  In  Ih63  the 
defendant  wrote  to  the  plaintiff,  requesting  him  to 
return  and  manage  his  share  of  the  property,  or  to 
employ  some  oie  to  m%na^e  it  for  him.  Nothing, 
however,  was  done  by  the  plaintiff  in  the  matter, 
and  the  defendant  continued  in  possession.  In  1882 
the  plaintiff  sued  the  defendant  for  partition. 
The  defendant  pleadi'd  that  the  suit  was  barred, 
contending  that  he  had  been  in  adverse  posses- 
sion from  the  date  of  the  letter.  I  he  Court  of 
first  instance  awarded  the  plaintiff's  clii'iu  The 
defendant  appealed,  and  the  lower  Appellate 
Court  reverse  I  the  lower  Court's  decree,  holding  that 
the  suit  was  barred.  On  appeal  by  the  plaintiff  to 
the  High  Court, — /fe/<l  that  the  suit  was  not  barred. 
The  above-mentioned  letter  of  the  defendant  showed 
that,  up  to  the  date  at  which  it  was  written^  the 
defendant  had  not  been  in  possession  of  the  property 
**  as  his  own  property  to  the  exclusion  of  the  plaintiff, 
and  the  mere  circumstance  that  subsequently  to  the 
date  of  the  letter  the  pUintiff  had  not  participated 
in  the  profits  would  not,  in  the  absence  of  other 
evidence,  justify  the  inference  that  the  plaintiff  was 
then  excluded.  Dibkab  SADASflDT  e.  Bbika'I 
Sadabbit    .  .    Ifc  la.  B.t  11  Bom.9  888 


118. 


Dfcree  and  e«#- 


cutton  against  father — Smbsegnent  pos»ession  by 
sons—Ctftil  Proeednre  Code  f  1877 J,  s.  96B  -Limit 
ation. — One  J  f^mnerly  owned  the  house  and  Uud  in 


(    «M7    ) 


mean  op  cms. 


( 


4.  JlIITKEfrK  POS«^ES.«iair-«<«f MMe^ 

«bl7  from  ih^  4a$e  of  tbt  a#«mr  <?f  tbe  29tk 
Jvft*-  ]§7%,  d»<laric«r  J^'f  pofTvtarj  thle  to 
tlk*  «««t«.  ir«4/A«  6r'/^s^  Moy  T.  /v^^V,  7  <'.  £. 
^-f  404«  re1*rr*4  tau  AAB»rTTi  r.  Krxj  ^basi 
Liii.  .         •         .         .    I.  !«,&.,  6  AIL,  S40 


97*   -^  Pofl00MilHl      OK 

fD^r—Pemirmi  fm^ck^se  at  s^ie  ror  mr  earn  of  '. 
retemm^^—WhfTt  propntr  pnrrtinfH  be&»Bi  at  m   • 
«1«  ior  «T««rs  of  nrr«tme  mnstm  for  vore  tfaaa 
tvtf4r«  7#sn  froM  tlw>  dste  of  the  «lr  in  the  adTene 
«mI  mdw*  nH^  pOMfMion  of  the  bcoefml  pardnacr, 
ondb  \immmum  fit  i^  only  tnMevvi  lo  extingnkli  the 
titU'  ^  the  Doarinal  ynrrhMmr,  bat  it  crr-sUs  » title  in    • 
the  fcnmr  capable  of  <l«^ol%  injr  npon  bis  Ugnl  hetra 
•fid  Fepr««titotirf«.    BoOA  BrascoiSB    r.  Kawab   j 


ea        FoMOMfon    settled    with 

prioiM  p«7iDg  anraors  of  rareniia— Xiavt/tf- 
/f o«.  Suf'l  for  po9»€$9iom, — Hefd  that  the  mere  fact 
of  prof'^rty  in  fSiapote  b<4i){f  uttled  with  ftefendanta, 
hy  Tt%t€K\  of  tbrir  pa\  ing  np  the  arreara  of  rerenno, 
6f4%  not  r  Dftttnt«'  adv(ti«*  poaMwion  from  whieb 
limttaiion  can  he  reckoned*    Bhesma  «.  Pah  lap 

[SAgra^dS 

09,  -  -  -  Settlement  of  bind  with 
nortg  "^  gee — Mortgngor  a  nd  mrtrigagte. — Held 
that,  aa  tbe  aettbment  of  rentfrte  Und  b«  longing  lo 
pUtnttff'a  aneiator  waa  made  with  the  difendatit  in 
the  cbararter  of  mortgagee,  bia  (def endaiit'i)  poaaea- 
fSon  c{  the  land  waa  not  adverae  to  the  plaintiffa,  the 
mofh^h^m.    Bam  Dial  v.  Shah  Baz  Kbav 

[1  Agra,  16 

100,  Cbnr    Und-Limitniion  — 

Limitation  or  advene  poaaeaaion  aa  to  chor  land  msy 
fommuice  dirrctly  the  land  ia  in  eiiatenee,  and  not 
fiom  the  tin*e  at  wbi<li  it  b<rom«a  cnlturablc.  Any 
proof  of  ownirabip  wonld  be  aniScient  to  abow  poaara- 

•ion,      LVCXBEI   DiBIA   CbOWDBBAIB  r.  COUBCTOB 

Of  Mtmbbbibo  7  W.  B.9  231 

lOL  Sncroa  ehment  ^BeiUfree 

landholder,'-  Wbrrc  a  rent-free  bolder  baa  encroached 
on  the  adjoining  )and  and  has  enjoyed  it  rent-free  and 
•dvenely  to  famindari  right  for  more  than  twelve 
yrara,  JhJd  that  he  cannot  be  diapoaaesaed  of  it,  nor 
aascMed  with  rent  in  respect  of  it  Bhaooutbb 
CuiBUH  V.  Sbita  Pbbshad     .    1  Agra,  Bev.,  88 

lOfi* Occupation  of 

vaeani  land — Tempnrarg  occupation— U^er, — A 
•mall  piece  of  hnd  being  of  no  preaent  nae  to  its 
owniT  and  bring  convenient  in  many  ways  to  bis 
neigblonrf  the  latter  made  use  of  it,  in  various 
ways,  without  objection  for  more  than  twelve 
years,  A  privy  and  fbcnls  for  cows,  goats,  fowls»  etc., 
and  a  but  for  a  gbariwallab—all,  however,  stnictnrea 
of  a  flimsy  and  purely  tem]x>rary  character— were  sud 
to  have  been  constructed  and  maintained  for  many 
years  on  the  said  piece  of  land.  Such  user,  it  was 
contended,  amounted  to  adverse  pisaession.  Held 
that  such  user  as  this  was  insufficient  to  give  a  title 


GoccLDAB  ICadbovji     .    X  I<.  R»,16  BonL,  83S 

108. Aeeicted  laods— Poaaeaauna 

Umpcrmry  setiUmemt  hf  ColUeior.—\Vhen 
-afaanr  nsiiia^td  the  property,  and*  in  the 
ahaence  or  daring  the  minority  of  the  other  eo-aharer» 
obtained  from  the  CoDectcT  a  temporary  aettlement  in 
hb  own  name  off  efaiar  landa  aenetiBg  to  the  parent 
eatatc-^lTeM  that  the  latter  waa  entitled  to  partici- 
pate in  the  temponry  aettlement^  and  that  the  poo- 
acaaion  of  the  fonser  ander  that  aettlement  waa  not 
adverae  to  the  latter.  Bbbbssubbb  Dossbb  r. 
Kaueb  Cooxab  Bot     .        .        .  IS  W.  B^  186 

Caixt  CBmroBB  Chowdhbt  v.  MoBncmKinxA 
CflOWDHBAIB  W.  B.,  1864, 14» 

104. Co-sharer— ^vtVenre  of  iitU 

— Po99e*Miom  Uf  one  eo-tkarer. — Poaaeaaion  of 


tnl  property  is  good  evidence  of  title  Mrainat  m  eo- 
aharer  if  *>hcwn  to  be  ezclnnve,  and  to  be  inconaiatent 
with  the  co>shareia  having  any  right  in  the  portion 
claimed.  Hubbo  Nabaib  '  Snr»H  r.  Btkubt 
NABAnrSDcoH  .    14W^.B.,61 


106. 


Oeempatiom  of^ 


and  acts  of,  onrnerthip  on  taea-t  land — Itimiiation. 
— ^Tlie  defendant  had  need  aa  a  backyard  a  amall  piece 
of  land  situated  between  bis  honae  and  that  of  the 
pUintiif,  who  wa^  hia  brother,  for  a  period  of  more 
than  twelve  yeara.  In  1894  the  defendant  began  to 
build  on  it,  whereupon  the  pUintiff  protested  and  now 
sued  for  poaseanon.  Meld  that  the  suit  waa  not 
barred  by  limitation.  CHoKXAioraA  Naicsbh — v. 
MuTBrsAia  Kaioebk    .       I.  !«.  B^,  2l'Ma<L,  58 

106. ■ Po*9€9eion    hg 

one  eo»sharer. — Poaaeaaion  of  a  plot  of  land  doea  not 
constitute  adverae  poaaeaaion  in  rdation  to  a  co-diai«r 
unleas  the  latter  claims  or  aaaerta  aome  right  in  the 
land  which  ia  denied  by  the  sharer  in  poaaeaaion. 

SHrBnJHllIBSA  BiBBB  ChoWDHBAIK  v.  ElXASH 
CnimbBB  GUVQOPADHTA    •  .         26  'W.  B^  68 

107.^ Co^eharer  ohiaii^ 

ing  hg  arrangement  emclntive  poeeeteion  of  a  por^ 
tion  of  property  ttill  remaining  Joint, — Where  two 
partiea  have  from  time  to  time,  according  to  their  re^ 
pective  means,  broken  up  or  ottierwiae  o^Mained  poaaea- 
sion  of  lands  in  variably  recorded  aa  joint  property,  and 
have  exclusively  enjoyed  the  profits  of  them,  aneh 
exclusive  possession  and  enjoyment  on  either  side 
cannot,  undor  the  ciroumatancea,  be  deemed  to  be  of 
an  adverae  nature,  and  destructive  of  the  rights  of  the 
other  party.    YvsAM  Am  Ehak  r.  Ghitbbbb  SnraH 

[6  TX.  w.,  m 

108.  -  Manager  of  a 

Hindu  temple — tShetahe  or  eerrante  of  o«  idol^ 
Right e  of  manager  and  eervante  iiUer   aa. — ^The 


(    6849    ) 


DIGEST  OF  CABW. 


(    6850    ) 


'POBBEBBlOTSr—eontinued. 

4.  ADVBBfiE  VO&SES810H^coniin%ed, 

pUbtntiff  was  the  hereditary  manager  of  the  temple  of 
Shri  Banchord  Baiji  at  Dakor.  The  defendants  were 
the  shevakB  or  ministers  of  the  deity.  The  pl^ntijf 
sned  to  oast  the  defendants  from  a  certain  piece  of 
land  attached  to  the  temple,  alleging  that  the  defen- 
dants had  erected  shops  on  the  land,  and  appropriated 
the  rents  to  their  own  use,  although  it  had  been 
already  decided  in  a  snit  between  the  parties  that  the 
land  was  always  to  be  kept  open  and  nnoccupied  for  the 
nseof  the  temple.  The  shcYaks  contended  that  they 
had  been  in  ezclonTe  and  anintermpted  possession  of 
the  land  in  dispute  for  more  than  twelve  years,  and 
that  by  reason  of  inch  nser  they  had  acquired  a  qnasi- 
pvoprietary  title  at  least  as  against  the  manager  of  the 
temple.  They  .therefore  pleaded  that  the  suit  was 
barrod  by  limitation.  Held  that  the  defendants  had 
not  by  occupatkm  and  user  acquired  any  title  as 
Against  the  plaintiff  who  was  the  manager  of  the 
temple  estate.  They  had  ccme  into  occupation  ori- 
ginally as  servants  and  representatives  of  the  deity,  and 
during  thdr  occupation  they  coald  not  by  a  wish 
change  the  nature  of  their  possession.  Both  they  and 
the  plaintifP  held  the  land  for  the  same  deity,  and 
their  rights  could  not  be  adverse  to  each  other  so  as  to 
give  rise  to  a  titie  by  prescription.  The  only  question 
then  was  as  to  which  of  them  was  the  proper  representa- 
tive of  the  deity  for  the  particular  purpose  of  this 
snit»  and  tiiat  question  had  already  been  decided  in  a 
former  suit  in  nvour  of  the  plaintiff.    Mvui  Bhula- 

BHAI  r.  MAlfOBAB  OAKEBH 

[I.  Ii.  B.,  12  Bom.,  a82 


108. 


Manager  of  Joint  family— 


FoMMetiion  of  manager,— The  possession  of  the  man- 
aging member  of  a  i<nnt  Hindu  family  is  not  adverse 
possession  against  the  ether  members.    Cbowphry 

ikjaAWAL  SlVGH  V.  CaOWDHBY  BBVGWAM  SIVGH 

[SHay,  811 

110. Membera  of  Joint  family— 

FBmaU  living  vciih  male  relatives— Fresumpiion  ae 
to  management  and  po«Mmo».— Where  a  female 
lives  with  her  male  relatives,  the  ordinary  presump-. 
tion  is  that  they  manage  her  property  for  her,  and 
do  not  hold  it  adversely.  Abad  Au  Mibdba  v, 
ToTPAN  BiBi  18  C.  Ii.B.»  828 

UL —    Exclnded  mem^ 


her.— The  general  rule  that  the  possession  of  one  mem- 
ber of  a  joint  Hindu  family  is  the  possession  of  all 
•other  members,  does  not  apply  where  the  party  claim- 
ing  has  been  clearly  excluded  from  the  family.  In 
such  a  case  the  possession  is  adverse,  and  under  the 
general  law  of  limitation  time  will  run  from  such 
adverse  possession.  Jowala  Bukbb  v.  Dhabum 
Singh        ...      10  Moore's  I.  A.*  511 


112. 


Ab»enee  of  one 


fliemAtfr.- Where  two  brothers,  members  of  the  same 
family,  sncceeded  to  equal  shares  in  the  paternal  estates, 
the  mere  fact  of  one  brother  being  absent,  and  the 
home-staying  brother  being  in .  possession,  does  not 
•deprive  the  former  of  his  righta  of  inheritance,  unless 
it  IS  clearly  shown  that  the  possession  by  the  latter 
was  adverse  to  the  absent  brother.  WoozBXBVir  v. 
JfooBVL  Jak        ....    9W.B.»98 


POSSESSION-  continued, 

4.  ADVEBSE  POSSESSION— doit^fiNM^i. 


118. 


—  Separation   in 


living  and  separation  hff  partition* — In  a  suit  to 
recover  a  share  in  certain  land,  it  was  contended  that 
there  had  been  a  separation  between  the  pUintiff  and 
the  defendant,  and  that  the  snit  was  b>irred  by  limit- 
ation,— Held  that  the  suit  was  not  barred,  as  the 
separation,  even  if  proved,  was'  only  a  separation  in 
living  and  not  a  separation  by,  actual  partition,  and 
therefore  the  defendant's  possession  was  not  adverse 
to  the  plaintiff.  Nabavab  Babaji  Dabholkab  e« 
Pambubang  Uamohaitdba  Dabholbab 

[12  Bom.,  148 

SOOEH    LAIiL    BHOOJWALLA    e.   OOOLZAB    BOOJ- 

WALLA 14  W.  B.»  2a8 

See  Ebibtayta  v.  Nababixhaic 

I.  li  B.,  28  MacL.  808 


114. 


TiHe  set  up  hm 


member  oj  iarwad  —  When  a  member  of  a  tarwad, 
in  possession  of  lands  acquired  by  former  members  of 
his  taverai  (branch),  openly  sets  op  an  independent 
title  to  .those  lands,  his  iXMsession  becomes  hostile  to 
the  tarwad,  and  limitation  begins  to  run  against  the 
tarwad  from  that  time.  Kavaba  Pabibbb  v. 
Btbappa  Pahixbb  .        .    I.  lib  R.,  8  ICacU  218 


116. 


Poss^s*ion     h^ 


one  member  of  family — Nepleet  bif  plaintiff  to  take 
possessiom  qfhia  share  notwithetanff ing  request  thai 
he  wonl'l  do  so — Limitation.— The  pluntiff  and  the 
defendant  were  brothers  and  members  of  an  undi\  ided 
family.  The  plaintiff  was  in  Government  service, 
and  had  been  for  a  lone  time  absent  from  his  native 
plHceon  duty,  the  family  property  remaining  under 
the  management  of  the  defendant.  In  Ih63  the 
defendant  wrote  to  the  pluntiff,  requesting  him  to 
return  and  manage  hu  share  of  the  property,  or  to 
employ  some  oie  to  m<uiage  it  for  him.  Nothing, 
however,  was  done  by  the  plaintiff  in  the  matter, 
and  the  defendant  continued  in  possession.  In  18S2 
the  plaintiff  sued  the  defendant  for  partition. 
The  defendant  pleadinl  that  the  suit  was  barred, 
contending  that  he  had  been  in  adverse  posses- 
sion from  the  date  of  the  letter.  I  he  Court  of 
first  instance  awarded  the  plaintiff's  cltioi.  The 
defendant  appealed,  and  the  lower  Appellate 
Court  reverse  I  the  lower  Court's  decree,  holdini  that 
the  suit  was  barred.  On  appeal  by  the  plaintiff  to 
the  High  Court, — Held  thnt  the  suit  was  not  barred. 
The  above-mentioned  letter  of  the  defendant  showed 
that,  up  to  the  date  at  which  it  was  written*  the 
defendant  had  not  been  in  possession  of  the  property 
**  as  his  own  property  to  the  exclusion  of  the  plaintiff, 
and  the  mere  circumstance  that  subsequently  to  the 
date  of  the  letter  the  plaintiff  had  not  participated 
in  the  profits  would  not,  in  the  absence  of  other 
evidence,  justify  the  inference  that  the  plaintiff  was 
then  excluded.  Divkab  Sabashdt  e.  Bhikaii 
Sababhit    .  .    Ifc  la.  &^  11  Bom.,  886 


118. 


Dfcree  and  e«0- 


emtion  against  father — Subsequent  possession  by 
tons — Ctvil  Froeedmre  Code  fl8T7J,  s.  96B  -Limit 
ation, — One  J  fbrmerly  owned  the  house  and  Uud  in 


(     6851    ) 


DIOES'r  OF  CASKS. 


(    6852    ) 


TOBSES&IOTX— continued. 

4u  ADVERSE  POSSESSION— coii^t«twrf. 

difpute.  He  sold  it  to  G,  who  sold  it  to  the  plaintiff. 
A»  however,  continued  in  occupation  of  the  property. 
In  1879  the  plaintiff  sued  A  and  G  for  possefigion 
and  obtained  a  decree.  On  the  6th  April  18*^0,  in 
execution  of  the  decree,  he  was  put  in  formal  posses* 
sion  by  the  Court  undor  s.  b63  of  the  Civil  Procedure 
Code  (Act  X  of  1877)  in  the  presence  of  A,  who 
made  no  oljection.  At  the  time  of  these  proceedings 
A'b  sons  (the  present  defendants)  were  living  with 
him  in  the  house;  nnd  they  continued  to  do  so  subse- 
quently. A  died  in  l-^f^b,  and  his  sons  continued  in 
possession  of  the  property  and  cultivated  it.  On  the 
4th  April  1^9^  the  plaintiff  brought  this  suit  to 
eject  them.  They  pleaded  that  the  suit  was  barred 
by  limitation,  contending  that  the  execution- proceed- 
ings in  1H80  did  not  bind  them,  as  they  were  not 
puti^  to  that  suit.  Meld  that,  as  the  present'  sutt 
would'  not  have  been  barred  against  A  had  he 
survived,  it  was  not  barred  against  the  def(ndants> 
whose  rights  wore  derived  from  him.  The  defendants 
living  with  their  father  had  no  independent  juridical 
possession  of  the  premises.  The  father  A  was  the 
only  person  in  possession.  The  possession  which  the 
pUdntiff  obtained  through  the  Court  from  A  in  1880 
operated  as  well  agninst  the  defendants  ( J's  sons)  as 
agunst  A  himself.    Pandhabikath  v.  M  ab  abubkan 

[I.  Ij.  B.,  21  BoxxL,  98 


117.- 


- — Limi  tatin  n  — 

Po9H8sion  un'ier  gift  making  valid  tUle.—  Ot  two 
TOthers  of  a  Mitakshara  family,  the  younser  who 
had  been  bom  deaf  and  dumb  was  disqualified  from 
inheriting,  but  the  action  of  the  elder  to  the  younger 
was  such  as  to  recognise  for  some  years  that  the 
younger  had  a  joint  interest  in  the  family  property, 
altbouxh  it  was  found  that  thrre  was  no  intontit>n 
shown  by  the  acts  of  the  elder  brother  to  waive  the 
rifihts  accruing  to  him  in  consequence  of  his  bn  ther's 
disqualificati  n.  The  brothers  died  and  also  a 
daughter  of  the  elder  brother,  who  was  their  only 
descendant.  This  daughter  had  an  only  sou, 
who  died  before  her.  after  taking,  however,  the 
whole  family  estate  under  a  uift  made  to  him  with 
his  mother's  assent  by  his  maternal  grandfather  in 
1867.  In  V62  the  plaintiff,  a  collateral  relation, 
sued  the  widow  of  the  (?onee  to  obtain  the  estate  of  the 
younger  of  the  brothers.  The  widow  made  title 
under  the  gift  to  her  deceased  husband,  followed  by 
his  possessi  n,  an  1  herd  afterwards,  since  the  date  of 
the  gift.  Upon  the  facts  found,  the  suit  was  held  to 
be  barred  by  limitatln.  LaiiA  Mudduv  Qopak 
Lal  9.  Khikhivda  Eobb 

[I.  Ii.  B.,  18  C«la»  841 
U  B,  18  I.  A.,  9 

118.  -  Transfer    of   interest  by 

Widoinr — Life'Unanrg — Serertioner, — A  widow 
(a  life  tenant  of  an  ancestral  estate),  having 
executed  an  ikrar  transferring  a  share  to  if,  her 
granddaughter,  afterwards  sued  to  set  it  aside  on 
the  ground  that  N  had  not  conformed  to  its  terms 
Wlule  the  suit  was  in  the  appeal  stage,  the  widow 
died  and  her  reversioner  applied  to  be  made  and 
was  admitted  as  her  kaem  mukam  to  carry  on  the 
appeal  on  her  behalf.    He  afterwards  sued  to  recover 
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possession  of  the  share  as  reversioner,  alleging  tliat 
the  succession  opened  out  to  him  on  the  death  of  the 
widow.  Held  that  the  life-tenancy  having  been 
made  over  to  ^Y  with  the  widow's  consent  to  enure 
during  the  grantor's  lifetime,  N*n  posseasioa  was 
not  adverse  to  the  reversioner.  Dbobanrl  Koowax 
r.  Indubjbbt  Koowab  .        .    12  W.  B.,  2M 

119. landlord     and    tenant— 

Poteeseion  of  tenant  -  Stidenee  of  nature  of  Mold" 
i»y.— Possession  by  a  tenant  ^oes  not  in  itself  lead 
to  any  inference  as  to  the  character  of  the  tenancy  : 
the  fact  of  his  having  occupied  the  land  and  paid 
rent  twelve  or  even  twenty  years  being  equally  con* 
sistent  with  his  being  a  tenant-at-will,  a  farmer,  er  m 
mokuraridar.  Skbo  Dtal  Poobbb  r.  Mohabbbk 
Pbbshad  .    10  W.  B.,  477 


120. —  Poeteeeion    q/ 

tenant. — The  possession  of  a  tenant  is  in  the  eye  of 
the  law  the  possessNOu  of  his  landlord.  Gbish 
Chuvdkb  Bot  V,  Bhuowak  Chuhdbr  Bot 

as  w.  B.,  idi 

121 Settlememt^ 

The  possession  of  .a  sub-lessee  of  th®  tenant  cannot 
be  adverse  to  the  superior  landlord.  BvvQaBAJ 
fiRooKTA  V.  Mbqh  Lall  Poobbb  Oobsaiv 

[20  W.  B.,  898 


12a 


Person    hold* 


in$  adrereely  to  ^0»a»^  —  Possession  adverse  to  a 
lessee  is  also  adverse  to  the  lessor.  Pbobubovoti 
Da8I  «.  Kali  Das  Bot    .        .  8  C.  X^  B.,  847 

See  Bbikdabuk  CHiTin>XB  Siboar  r.  Bhoopal 
CuuNDBs  BidWAS    .  .17  "W.  B.,  877 

and  Lkkbaj  Boy  r.  Court  ov  Wabdb 

[14  W.  B.,  886 

128. — Adreree    pot- 

settion "  Potseesion  of  tenant  pauing  rent  to 
stranger.—  In  December  1853  certun  lands  were  let 
by  the  plaintiff  to  B  under  a  kabuliat  by  the  terms 
of  which  the  lease  expired  in  December  186-).  In 
March  1875,  less  than  twelve  years  from  the  expiim- 
tion  of  such  lease,  the  plaintiffs  brought  a  suit  for 
possession  ag>inst  B  and  the  talukhdars  of  the 
estate  of  which  the  lands  in  dispute  formed  part. 
The  latter  alleged  that  the  lakhiraj  title  of  the 
plaintiff  was  invalid ;  that  although  no  prooeedlngs, 
as  required  by  the  Bent  law,  had  been  taken  to  hi- 
validate  the  plaintiffs  title,  they,  the  talukhdars* 
had  resumed  possession  of  the  land  by  reedviog  the 
rents  from  B  from  1859 ;  and  that  the  suit  was 
barred  by  reason  of  their  possession  since  that  date. 
Meld  that  the  suit  was  not  barred,  inasmuch  as  no- 
thing had  occurred  to  determine  the  tenancy  which 
existed  between  the  plaintiff  and  B,  and  that  the 
possession  of  the  latter  was  in  law  the  plaintiff's 
possesHMnu  Pabbvttx  iusi  r.  Bax  CHAsn 
Bhuttachabjbb    .  .    8  C.  Ifc  B«»  678 


124. 


Assertion     of 


adverse  title— Adverse  possession — Landlord  and 
tenant.^The  assertion  of  an  adverse  title  by  a  pec- 
son  claiming  to  be  an  owner  under  a  permanent  lease 


J 
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does  nnt  make  bis  pocsesrion  advene  go  as  to  save 
limitation,  niilosB  made  to  the  knowledge  of  the  land* 
lord.     OAKaABHAI  9.  ICalifa  Dari  Mvckta 

[I.  Ii.  B.,  9  Bom.,  419 


125. 


Possession    of 


lessee,  and  proprietor  under  miras  leases, — In  a  salt 
for  posseisfon  against  a  mirasdar,  who  pleaded  limi- 
tation, the  Judge  was  held  to  hare  been  in  error  in 
adding  to  the  time  for  which  the  defendant  had  been 
holding  under  the  mirM  lease  the  period  of  posses- 
sion by  the  lessor,  because  the  one  is  not  in  coati* 
nnation  of  the  other ;  the  holding  of  the  proprietors 
being  quite  a  different  thin^  from  the  holding  of  the 
lessee.  Dhw  Movee  Chowdhbatv  «.  Oolam 
Kabou 28  W.  B.,  881 


laa 


Occupation  of 
house  by  heirs  of  1enant-at»will — Intention  of  par* 
ties, — About  twenty-five  years  before  suit,  J2  being 
possessed  of  a  bouse  allowed  K  to  ocenpy  it  without 
paying  rent,  on  condition  that  K  would  keep  it  in 
repair  and  restore  it  to  iZ  on  demand.  Nine  3' ears 
af  lierwards,  and  without  any  demand  having  been 
made  by  M,  K  died,  and  his  heirs  continued  to 
occupy  the  house  apparently  on  the  same  terms  as  K 
had  done.  In  a  suit  brought  by  R  against  the  heirs 
of  £'to  recover  possession  of  the  honse, — Held  that 
JT  occupied  the  house*  as  tenant-at-wiU  of  R;  that 
such  tenancy  was,  on  the  death  of  K,  as  of  course, 
converted  into  an  adverse  occupation  by  the  heirs  of 
JT,  in  the  absence  of  prrof  of  the  intention  of  the 
parties  to  that  effect,  and  in  the  absence  of  anything 
to  show  that  R  did  not  assent  to  the  heirs  il  K 
continuing  to  hold  on  the  same  terms  as  K  had  done. 
Baprabhai  r.  Shama       .    4  Bom.,  A.  C,  106 


127. 


Continued 


possession  by  heirs  of  tent  nt — Non-payment  of  rent, 
^!ffect  of,  after  expiration  of  lease — Permissive 
postes'ion  Limitation, — In  1840  the  land  in  dispute 
was  leased  to  R  for  life.  R  died  in  or  about  187 1,  and 
after  R'n  death  his  heirs  (the  defendants)  conti- 
nued in  possession  without  obtaining  a  fresh 
lease  or  paying  any  rent  to  the  landlord.  In  1888 
the  landlcrd  sued  to  eject  the  defendants.  The 
defence  was  that  the  suit  was  barred  by  limita- 
tion. Held  that  the  suit  was  cot  barred.  After 
M*t  death,  the  defendants,  though  not  in  possession 
as  tenants,  wdw  not  trespassers.  Their  possess 
sion  was  permissive*  and  not  adverse  until  they 
expressly  set  up  a  title  of  ownership  in  the 
property.  Kbishkaji  Bahcbasdra  v.  Avtaji 
PABsiricAva       •        .    I.  Ii.  B.,  IS  Bohl,  268 


- — Jkadras    Rent 

Recovery  Ad  (Mad,  Act  VIII  of  1866),  Effect 
of— Omission  by  inamdar  to  obtain  registration  of 
tUle  under  Madras  Regulation  ^^VI  of  1802 -- 
An  inamdar  had  not  obtained  rrffistration  of  his  title 
under  the  registered  landlord,  and  could  not  therefore 
sue  to  enforce  acceptance  of  pottahs,  and  had  not 
collected  rent  from  the  tenants  for  more  than  twelve 
years.  Meld  that  the  tenants  had  not  by  reason 
of  these  facts  acquired  rights  agunst  the  inamdar  by 
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adverse  possession.    SbikiyaS araqata  Ayta^c^ab  c. 
MtrrnTSAHi  Pasataori     .    L  Ii.  B,  20  Mad.,  0 

129. Adverse  posses" 

sion  of  a  partial  interest  (e,y„  a  teuant*sj  in  land 
—  Title  by  adverse  possession  asserted  by  a  plnin- 
tiff  against  the  true  owner  as  well  as  alleged  as  a 
defence— Limitation  Act  (XV  of  1977),  s,  2S  and 
art,  144,— Advene  possesnon  for  more  than  twelve 
years  by  one  claiming  to  hold  land  as  its  full 
owner  not  only  extinguishes  the  title  of  the  true 
owner  to  the  land  so  held  and  debars  him  from 
suing  for  its  recovery,  but  creates  a  title  by 
negation  in  the  occupant  which  ho  can  actively 
assert,  if  he  loses  possession,  even  against  the  true 
owner.  A  partial  interest  in  land  may  be  lost 
by  adverse  possession  as  well  as  the  whole  interest, 
and  the  right  to  such  partial  interest  may  be 
asserted  by  suit.  So,  where  a  landlord  seen  to 
recover  from  his  tenant  possession  of  land  in  his 
tenant's  occupancy,  sud  the  latter  alleging  a 
perpetual  tenancy  successfully  resists  on  that 
ground  the  landlord's  attempt  to  dispossess  him, 
the  tenant  may,  after  the  statutory  period  has 
expired,  plead  limitation  in  bar  of  a  subsequent 
suit  in  ejectment  by  the  landlord.  A  landlord 
allowing  the  tenant  to  assert  the  validity  of  an 
invalid  lease  for  the  statutory  period  of  more 
than  twelve  years  may  be  debarred  from  subse- 
quently questioning  the  ri$;ht  of  the  tenant  to 
hold  under  its  terms.    Budrsab  r.  H«vxanta 

[L  Ii,  B,  21  Bom.,  609 


180. 


Bhagdari  estate 


'^  Alienation  by  a  bhagdar  of  his  share — Bom,  Act 
V  of  1862,  s,  8— Collector  setting  aside  sale  of 
share — Subsequent  suit  to  recover  share — Limita' 
tion— In  the  year  1871  the  plaintiff,  a  co-shirer  in 
a  bhatr,  alienated  his  share  to  a  stranger.  In  the 
year  1882  the  Collector  declared  the  alienation  to  be 
illegal,  and  in  the  year  1883  ordered  that  the  plaintiff 
should  be  reinstated  in  the  possession  of  his  share. 
At  plaintiff's  reqnest»  his  share  was  given  into  the 
possession  of  the  defendant,  who  was  tho  plaintiff's 
brother  and  khacedar  of  the  entire  bhag.  In  the  year 
18  '2  the  plaintiff  brought  this  suit  against  the 
defendant  to  recover  possession  of  his  share.  The 
defendant  contended  that  the  suit  was  time-barred^ 
the  plaintiff  not  having  been  in  possession  since  the 
year  1871.  Held  that  the  suit  was  not  barred,  the 
possession  of  plalntiff'B  alienee  being  the  possession  of 
the  plaintiff  himself,  and  the  defendant  not  being 
entitled  to  tack  to  the  period  of  his  own  possession  that 
of  the  plaintiff's  alienee.  Mahamad  Dabxsv,  A  vanji 
Dabu  .    I.  Ifc  B.,  28  BonL,  710 


181. 


Adverse  posses* 


sion  by  Ooternment  of  permanently 'settled  estate 
— Limitation  PervMment' settlement  Regulations, 
RJTect  of—Beng,  Reg,  I  of  1798.— There  is  nothing 
in  the  regulations  to  which  the  permanently-settled 
estates  of  Bengal  owe  their  origin  to  indicate  that  the 
Qovemment  intended  to  guarantee  to  the  proprietors 
the  absolute  preservation  of  their  estates.  Hy  the 
rqpilations  the  Government  declared  that,  as  regards 
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the  ettotet  tb&t  came  witlun  the  loope  of  the 
permanent  settlement,  it  withdrew  its  gorereign 
right  to  vary  the  aMeeemente ;  beyond  that  they  did 
not  go;  they  do  not  constitnte  a  contractual  rela- 
tionship between  the  Government  and  the  owners 
of  permanently-settled  estates,  or  any  relationship  as 
woold  debar  Government  from  claiming  and  exercising 
agunst  those  owners  the  rights  of  an  ordinary  proprie- 
tor. Although  therefore  Government  continues  to 
receive  the  full  revenue  from  the  proprietor  of  a  perma- 
nently-settled estate  for  the  entire  estate,  the  former 
is  not  precluded  frcm  claiming  title  by  adverse  pos- 
session in  respect  of  any  portion  thereof.  When  a 
person  is  let  into  possession  of  a  particular  property  by 
another  claiming  it  to  be  his  own,  the  former  cannot 
contend,  after  t&  expiration  of  his  tenancy,  that  the 
latter  (/.«.,  the  person  alleging  himself  to  be  the  owner) 
cannot  acquire  an  adverse  title  against  him  as  well  as 
others  by  eiflux  of  time.  Kall^  Chum  Sahoo  v. 
The  Secretary  of  State,  I.  L,  E„  $  Calc,  725, 
referred  to.  Kmsto  Mohitk  Guvto  v.  Sroketart 
ov  Statb  70B  Ihdia  .  .    8  C.  W.  K.t  99 

JB^ Abandonment  by 

tenants.  A  landlord  having  obtained  a  decree  dedar* 
ing  that  certain  homestead  land  was  liable  to  assess- 
ment, the  occupants,  owing  to  certain  criminal  pro- 
ceecUngs  against  them,  abandoned  the  land,  and  the 
landlord  leased  it  out  to  others,  who  held  possession 
paying  rent  for  upwards  of  twelve  years,  after  which 
they  were  ousted  by  the  original  occupants,  who 
daimed  the  land  rent-free.  Held  in  a  suit  by  the 
lessees  that  they  were  entitled  to  recover  possession. 

MOHBIROODDEBN  MOJOOMDAR  r.  PAKBUTTT  CbVkJ[ 

Ghobb  16  W.  R«  ISl 

188.   -  PoBseBsion  in  two  oapael- 

ties — Poeeeseion  ae  farmer  and  pnrchaeer — Decree 
declaring  tale  ralid, — B  obtained,  on  7th  January 
186^,  a  decree  declaring  a  deed  of  sale  of  an  estate  in 
liis  favour,  dated  7th  January  1864,  to  be  a  genuine, 
authentic,  and  valid  instrument.  In  the  meantime  he 
had  acquired  possession  of  the  estate  under  a  farm 
from  Government.  Meld  that  from  the  date  of  the 
decree  R'b  possession  became  adverse  possession  aa 
far  ai  the  vendors  and  their  representatives  were  con- 
-cemed,  although  he  continued  to  hold  possession  of 
the  estate  as  a  farmer.    Dhvvdi  v.  Bam  Lall 

7  TSf.  W.,  149 

184.  -      -  Possession    as   TpatH^Se- 

parate  branches  of  family — Aequieeeenee. — J  held 
the  office  of  patil  more  than  fifty  years  ago  as  repre- 
sentative of  two  branches  descended  from  a  common 
ancestor  and  then  united  in  interest,  there  being  two 
•other  branches  descended  from  the  same  ancestor,  "but 
jevered  in  interest  from  those  represented  by  J.  J, 
having  died  in  1824^  was  succeeded  by  his  son  T 
without  any  opposition  from  the  two  other  branches. 
T  was  tempor^ly  displaced  from  the  office  by  G, 
<who  represented  the  two  other  branches,  but  recovered 
it  in  1860.  Seld  that  the  presumption  arising  against 
T  having  been  a  nominee  of  all  the  branches  of  the 
family,  not  having  been  rebutted  by  any  evidence  of 
«n  aiiiertion  and  admiwion  of  the  rights  of  the  other 
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branches,  2*b  ooeupation  of  the  patilship  waa  adrene 
to  tlie  plaintiiPs  right,  and  being  adverse  at  its  begin- 
ning, it  was  equally  adverse  when,  after  a  temporaty 
displacement  by  Q  (whom  the  plaintiff  now  reprt^ 
sents),  T  recovered  it  in  1850.  An  interval  of  u-cn 
than  twelve  years  therefore  having  passed  between 
1850  and  the  institution  of  the  present  suit  in  1873, 
the  claim  was  barred,  and  the  possessioa  of  the  office 
obtaiiiedby  I^s  representatives  could  not  be  diaturbed. 
GmiAFA  p.  Jaxaka  .12  Bom.,  ITS 


186. 


Effect  of  service  tenure — 


2f on  performance  ofeerciee. — Where  lands  are  hrld 
as  remuneration  for  services,  the  fact  that  noaiTviees 
have  been  performed  does  not  of  itself  make  the 
holding  adverse.  To  make  the  holing  adverse,  there 
must  be  a  refusal  to  perform  service  or  a  clium  to 
hold  the  lands  free  of  service.  KoYAHOOWnA  v. 
Bhivaji  Ebshay  I.  Ii.  B.,  28  Bom.,  60S 

186. Possessioa  after  redemp- 
tion by  one  of  several  mortgagors^lf  or/ya^ 
— Smit  for  redemption  or  reeorery  of  property  on 
payment  of  a  eharye — Limitation, — ^The  phfciittiff 
sought  to  recover  his  father's  share  in  two  pnrtloiia 
of  nmUy  property,  one  of  which  had  been  mortfraged 
by  the  plaintiff's  £sther  and  the  father  of  the  defen- 
dant No.  1  jointly  j  the  other  had  been  mortgaged  by 
the  pUintiff's  father  jointly  with  the  father  off 
defendant  No.  1  and  the  husband  of  defendant  Ko  2. 
The  first  was  redeemed  by  the  father  of  defendant 
No.  1  alone  in  1888 ;  the  second  was  redeemed  by  the 
defendant  Na  1  more  than  twelve  years  before  the 
suit.  The  parties  were  Mahomedans,  and  the  plaintiff 
had  a  brother  and  three  sisters  only,  one  of  whom 
^defendanl  No.  2)  was  a  party  to  the  suit.  Defen* 
dant  No.  1  contended  that  the  suit  was  defective 
for  want  of  parties,  and  that  it  was  time  barred. 
Held  that  the  plaintiff's  brothers  and  sisters  ought 
to  have  been  joined  as  co-plaintiffs,  the  defendant 
No.  I's  possession  after  redemption  not  being  adverse 
to  them.  If  it  was  adverse  at  all,  it  was  adverse 
to  the  whole  of  the  plaintiff's  branch  of  the  family, 
so  as  to  bar  the  right  of  the  group  altogether.  But 
that  was  no  reason  why  the  co-owners  should  not 
be  admitted  as  co-plaintiffs,  and  the  suit  go  on  npon 
its  merits.    Bhaudiv  «.  Ibhail 

|X  U  B.,  11  Bom.,  426 


187. 


Fnrohase  by  mortgagee  of 


share  in  mortgaged  jytopwty— Limitation — 
Mortgagee, — A  mortgagee  of  an  entire  undivided 
estate  does  not,  by  a  sulraequent  purchase  of  a  certain 
share  therein  from  one  not  in  actual  possession  at  the 
time  of  conveyance,  thereby  change  his  cbaneter 
from  a  mortgagee  to  that  of  an  owner,  but  his 
possession  continues  as  a  mortgagee.  B  held  an 
entire  undivided  estate  under  a  mortgage  (usufruc- 
tuary) from  C  since  1273  (1866),  and  as  such  mort> 
gagee  in  1282  (1875)  B  purchased  a  share  therein 
from  D,  who  had  not  been  in  actual  possession  since 
the  date  of  the  mortgage.  On  the  20th  January 
1885  B  brought  a  suit  to  recover  possession  of  his 
purchased  share.  Held  that  the  subfequent  pnrchaie 
^d  not  change  the  character  of  B  ftom  that  of 
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a  mortgagee  to  that  of  an  owQor,  and  that  his  suit 
was  barred  hy  twelve  years'  limitatiou.  Nitndo  Lal 
Ai>]>Y  V.  JoDU  Nath  Haldab 

[I,  Ii.  R,  14  Oalc,  674 


188. 


—  Denial   by  mortgagee  in 


j;>08session  of  mortgagor's  right  to  redeem. 
— Denial  by  a  mortgagee  ia  possession  of  tUu  mort- 
gagor's right  to  redeem  is  not  sufficient  to  convert 
4BUch  poisession  into  adverse  possession.  Mi7S8Ai>  v. 
CaUiBOxott  OP  Maladab  .  I.  Ii.  B.,  10  Mad.,  189 


189. 


PosssBsion     of     one     co- 


-Bliarer  when  adverse — Limitation — Co  sharer — 
JHortgage — Mortgage  by  three  eo'sharers — Ifedemp* 
Hon  by  one  of  tererat  mortgag art -Right  of  the 
other  mortgagors,  to  sue  for  redemption — Period  of 
iimitation  for  such  suit. — In  1847  the  property  in 
-dispute  was  morfgapred  by  three  co-sharers,  D,  A,  and 
JB.  In  1859  R  alone  redeemed  the  property,  and 
mortgaged  it  again  to  a  third  person.  In  1882  the 
heirs  o£  D  and  A  brou::ht  a  suit  to  redeem  the  whole 
of  the  property,  or  thoir  portions  of  it.  The  defence 
to  the  Bait  was  that  it  was  barred  by  limitation,  being 
brought  more  than  twelve  years  after  R  had  redeemed 
^be  property,  and  R'b  possession  subsequently  to 
Buch  redemption  having  been  adverse  to  the  plaintiffs 
and  their  predecessira  in  title, — Held  that  the  suit 
was  not  barred  by  limitation.  Mr  hen  R  redeemed  the 
property^  he  held  it,  as  regards  his  co-sharers'  interests 
in  it,  as  a  lienor,  and  as  such  his  possession  was 
not  adverse  to  thom.  It  did  not  contradict,  but 
rather  implied  and  preserved  their  ultimate  pro- 
prietary right.  In  the  ctfse  of  a  co-sharer  holding 
after  redemption,  limitation  is  computed  only  from 
the  date  when  the  possession  becomes  adverse  by 
the  assertion  of  an  exclusive  title  and  submission  to 
the  right  thus  set  up,  in  analogy,  to  the  provision 
which  bars  an  excluded  sharer  generally  after  the 
lapse  of  twelve  years  from  the  time  when  he  becomes 
aware  of  his  exclusion.  As  long  as  possession  can 
be  referred  to  a  right  consistent  with  the  subsistence 
of  an  ownership  in  being  at  its  commencement,  sd 
Song  must  the  possession  be  referred  to  that  right, 
rather  than  to  a  right  which  contradicts  the  owner- 
ship. Bamchaudba  Yasutakt  Sibpotdak  v.  Sada- 
-BHiY  Abaji  Sibpotdab   .    I.  Ij.  R.,  11  Bom.,  422 


140. 


Equity    of   redemption^ 


Mortgage — Limitation.'— In  1845  the  plaintiff's 
gran&ather  A  mortgaged  the  house  in  dispute  to 
D  with  possession.  A  died  in  1849,  leaving  him 
-surviving  his  daughter  K  (the  pl^iintifPs  mother) 
and  a  daughter-in-law  N,  -the  widow  of  his  pre- 
deceased adopted  son.  In  1856  the  mortgagee  D 
brought  a  suit  on  his  mortgage  agiinst  N  and  obtained 
a  decree  against  her,  directing  {inter  ali^  a  sale  of 
the  house  in  the  event  of  the  non-payment  of  the 
mortgage-debt.  N  in  consequence  sold  the  house 
in  the  same  year  (1856)  to  R,  and  paid  off  the  mort- 
gagee, who  thereupon  at  her  instance  gpive  up  the 
house  to  R.  He  held  possession  from  1856  to  1884. 
In  1881  the  defendant  P  o  jtained  a  decree  against  R 
for  R2,000.  In  execution  of  this  decree,  the  house 
was  sold,  and  P  boaght  it  himself  and  obtained 

VOL.  17 


POSSESSION  -  eoi^tinued. 

4.  ADVERSE  FO^S^^SlOlS^eoneluded. 

possession  un  17th  January  1884.  While  that  suit 
was  pending,  the  plaintiff  T,  the  grandson  of  A, 
brought  a  suit  (No.  247  of  1881)  against  the  son  of 
2>  (the  original  mortgagee)  aud  R  to  redeem  the 
mortgage  of  1 845  and  reco  ver  possession.  The  plaintiff 
obtained  a  decree  against  D's  son  for  redemption,  and 
proceeded  to  execute  the  decree.  He  was  obstructed 
by  i2*8  son,  who,  however,  in  a  suit  (Na  205  of  1882) 
was  fonnd  to  have  no  right  to  the  house.  The  present 
suit  was  brought  in  1884  by  the  plaintiff  to  recover 
the  house  from  the  def endint.  Held  that  the  suit 
was  barred.  The  defendant  in  18S4  purchased  the 
house  from  R,  who  had  bought  it  in  1856  from 
N,  R'b  possession  since  that  time  had  been  adveive 
to  the  plaintiff.  There  can  be  adverse  possession 
of  the  equity  of  redemption,  and  ^'s  possession  had 
been  adverse  up  to  the  sale  in  1856.  Potiappa  «. 
TiiiMAJi    .        •        •       X.  Ii.  B,,  14  Bom.,  176 


14L 


One   of  several    co-mort- 


gagees obtaining  possession  of  the  "virhole 
"pToperty—Usufruetuarg  mortgage  satisfied  out  of 
vsufruct — Limitation.  —In  the  case  of  a  usufructuary 
mortgage  by  several  co-mortgagors  when  such  mort- 
gage is  satisfied  out  of  the  usufruct,  each  co-mortgagor 
is  not  entitled  to  recover  possession  of  more  t^n 
his  share  of  the  mortgaged  property.  Consequently 
where  in  such  a  case  one  of  several  co •mortgagors  gets 
fXMscssion  of  the  whole  of  the  mortgaged  property,  he 
do's  not  o.'Capy  the  position  of  a  inortgagee  to  his 
CO- mortgagors,  but  his  possession  is  adverse  to  tham« 
Fakir  Rukhsh  v.  Sadat  AH,  I.  L,  JR.,  7  AlU,  S76, 

followed.      QOBABDHAK  V.  SUJAK 

[I.  Ii.  B.,  16  All.,  254 


142. 


Possession  of  usufruotuary 


mortgagees —^iir</0j»  of  proof.— the  possession  of 
a  usufructuary  mortgagee  being  the  possession  of 
all  the  persons  whi  have  the  right  of  redemption, 
that  is,  Of  aU  the  persons  entitled  to  the  estate,  it 
is  ouly  when  after  redemption  possession  is  taken 
by  some  of  the  persons  s )  entitled  that  their  possession 
can  bcco.nc  adverse  as  against  the  others.  In  a  suit 
for  possession  of  immoveable  property  it  is  for  the 
plaintiff  to  show  by  some  primd facie  erideuce  that 
he  has  a  subsisting  title  not  extingaished  by  the 
operation  of  limitation  before  the  defendant  can  be 
called  upon  to  substantiate  a  plea  of  adverse  posses- 
sion. Parmanand  Misr  v.  Sahib  AU,  I.  L.  R.,  11 
All.,  438,  and  Jafar  Husain  r.  Mashug  Alt, 
I.  L,  ll.y  14  AIL,  193,  referred  to.  Ikayat  Husbn 
v.  Ali  HoBEy   .         .         .  I.  Ii.  B.,  20  AIL,  182 

5.  SUITS  BASED  ON  ALLEGATION  OF 
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148. 


Suit  by  party  out  of  pos- 


session-D<«mtMaZ  of  suit — Evidence,  ^  A,  suit 
based  upon  an  allegation  of  possession  must  be  at 
o:ice  dismissed  if  the  plaintiff  be  shown  to  be  oat  of 
poss?8sioa.    SiTKBAM  r.  Kala  Kahab 

[8  B.  L.  B.»  A.  C,  106 

144. ConfirmAfidtnrf 

possession  -  Possession  of  part  of  land  sued  for. — 

10  I, 


(    6859    ) 


DIGK8T  OF  CASKS. 


(    6360    ) 


TO&BES&lGN—eoniinued. 

6.  SUITS  BASED  ON  ALLEGATION^  OF 
POSSESSION— oo»^fiiM0(2. 

A  BQit  for  confirmation  of  posseMion  must  be  dit- 
missed  if  the  allegatiou  of  possession  is  found  to  be 
wholy  unfounded,  but  not  if  the  plaintiff  is  found  to  be 
in  possession  of  a  part  of  the  land  in  dispute.  Boopa 
KooiirwAB  r.  Juogoolala  Oopadhta 

[U  W.  lU  267 

BusHBEBUDDBBK  r.  Dal  Cbuitd       8  Agte^  S86 

Bak  Chubk  Pattuok  v.  Khoob  Pavdby 

[10  W.  B.,  176 


146. 


Suit    for  oonflrmatloa  of 


pOBaession — Evidence,— A,  pluutiif  suing  for  con- 
firmation of  possesdoQ  must  prove  that  he  was  ac- 
tually in  possession  Lutbetoohibba  Bibbb  r. 
Bajaoob  BuHMAir  8W.  B.»84 

GOfillTDKATH  SeIK  t.  GOBlKD  CbUHDEB  SbIK 

[10  W.  B.,  8d8 

Bash  Bbhabee  Bot  «.  Ezus  Bakbh 

[U  W.  B.,  876 

Sbbo  Subuv  Lall  r.  Chuuuv  LaUi 

[24  W.  B.,  220 

Bash  Dhabbb  Sivoh  v.  Nitthoobbb  Sihgh 

L24  W.  B.>  801 

Savbab  Bot  V.  IvDBABmr  Bot     .    26W.  B^6 


146. 


Ta%l%reio  prove 


poe9ee9i(m.*-J£eld  (Mookbbjbb,  J.,  dietentiemte) 
that  the  role  that  in  suits  for  confirmation  of  posses- 
sion by  adjudication  of  title  the  plaintiif  is  bound  to 
prove  that  he  was  in  possession  at  the  time  he  pre- 
ferred the  iuit»  is  not  inflexible  a  rule  that  it  cannot 
b6  departed  from;  as,  for  example,  where  plaintiif 
sues  &r  confirmation  of  possession  and  proves  that  he 
was  in  possession  for  many  years,  and  until  within  a 
few  months  of  the  institution  of  the  suit,  he  should 
not  be  required  to  bring  a  fresh  suit,  merely  changing 
the  prayer  for  confirmation  of  pi^ssession  into  one  for  re- 
covery  of  possession.  Abdoollah  o.  Shaha  Mfjbb- 
BOODBBV  16W.B.,  286 

On  this  p>int  confirmed  on  appeal    16  W.  B*  27 

Kabhbb  Kath  Mooxbbji  r.  Mohbbh  Chukdeb 
GooPTO  26W.B.,  168 


147. 


Froof  of  Uffol 


S^eeeesion  under  decree.—The  legal  principle  which 
olds  that  no  suit  for  confirmation  of  possession  will, 
lie  if  possession  at  the  time  of  the  institution  of  the' 
suit  is  not  shown,  refers  to  cases  where  no  possession 
of  any  kind  is  shown  within  a  reasonable  time  before 
suit,  and  not  (as  in  this  case)  where  legal  possessnou 
under  a  decree  has  been  found.  Bbbooo  Bor  «.  Rai^ 
MoKUHD  Hisbbb     •  .       17  W.  B.,  421 


14a 


—  Failure  to  ehow 


*•»»•  ~ —  Jfatiure  to  enow 

poeeeeeion, — In  a  suit  in  which  the  plaintiff  claimed 
confirmation  of  possession,  it  appeared  on  the  face  of 
the  plaint  that,  although  the  suit  was  in  form  a  suit 
for  confirmation  of  possession,  it  was  in  substance  a 
suit  for  recovery  of  possession.  It  was  found  that 
the  plaintiff,  while  he  had  proved  his  title,  was  not 


TOBaEBBlON-^eoniiuued. 

6.  SUITS  BASED  ON  ALLEGATION  OF 
POSSBSSION-^«e/«K/«f. 

inpossestton.  Seld  ihmif  under  the  circumstances^ 
the  suit  ought  not  to  have  been  dismissed.  Akib 
Hobbein  v.  Ihavbabdi  BEGVii     11 C.  Ifc  B.,  44^ 


149. 


PlaintijT found 


to  he  out  of  poeeeeeion.— In  a  suit,  in  form,  for  oon* 
fijrmation  of  possoision,  it  was  alleged  that  the  Col- 
lector had  refused  to  register  the  plaintiiPs  name  in. 
respect  of  the  property  claimed,  but  had  registered 
the  defendant's  name.  The  plaintiff  having  been 
found  to  be  out  of  possession,  the  lower  Cout  dia- 
missed  the  suit.  The  plaint  bore  a  stamp  sufiScient  Uy 
cover  a  suit  for  recovery  of  possession  Meld  that, 
inasmuch  as  the  effect  of  the  refusal  of  the  CoUeokor 
to  register  the  plaintiff's  name  under  s.  78  of  the 
liand  Bes^ration  Act  (Bengal  Act  VII  of  1876)  was- 
to  prevent  the  plaintiff  recovering  the  rent  of  the 
estate,  and  that  such  refusal  was  alleged  in  the  pliJnt, 
the  suit  might  be  taken  to  be  in  substance  a  suit  for 
recovery  of  possession,  and  ought  not  to  have  been 
dismissed.  Amir  Moeeeiu  y,Imambaudi  Hegum,  11  C 
L.  Jt.,  Ml,  followed.    CHAXVir  Dai  «.  Uka  Dai 

[11 C.  U  B.,  451 
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160. 


(a)  PbOOT  Of  PABTIOCJLAX  TiTLB. 


Failure  to    prove   parti* 


olUar  title^-J?vt(i9i»ee.— Unless  a  plaintis  can 
prove  the  particular  title  set  up  by  him,  he  is  not  en- 
tiUed  to  a  decree  for  possession.    B  axdhah  Chucxbs* 

BUTTT  r.  KOMALTABA 

[8  B.  Ii.  &,  A.  C,  99  note :  11 W.  B^  801 

Abdoollah  v.  Shaha  Mujbbbooobbn 

[lew.  B.,S7 

Jaboobbb  Chowdhbaih  v.  Gbhdoo  TUEBBinnOBK 

[12W.B^20a 

Bmra  Lall  Mibbbb  «.  BoanooBirB  Sm&H 

[9  W.  B,  168* 

HiTBO  SOOHDUBBE  DbBU  V.  UVBOPOOBKA  DeBIA 

[U  W.  B.,  66a 


16L 


Plaintiff  a 


brought  a  suit  for  recovery  of  possession  on  the  allega- 
tion that  they  had  a  mokuran  title,  but  no  title  of  any 
kind  was  established.  Held  that  the  plaintiffs  were- 
not  entitled  to  a  decree  merely  on  the  ground  that 
the  defendants  were  trespassers  and  the  plaintiff  had 
Ions  prior  possession.  That  on  the  failure  of  the 
plamtiffs  to  prove  the  title  set  up,  it  was  not  neces- 
sary to  put  the  defendants  to  any  jnroof  of  the  title 
which  they  set  up.  Kbdab  Nath  Sabtal  «.  Baj 
NathNeooi  ...       8C.W.K.,48T 


162. 


Suit  for  poeeee^ 


eion  under  mir€ui  lease, — ^Where  a  plaintiff  sued  U> 
recover  possession  of  certain  lands  under  a  mirast  pot- 
tah  whidi  had  been  lost,  and  proved  ten  years*  poases- 
sion, — Seld  that  such  possesion  alone  would  not  en- 
title him  to  recover  possession  of  the  land,  but  that 


(    6861    ) 


DIGEST  OF  CASJSa 


(    6862    ) 


.6.  SUITS  FOB  POSSESSION- 0011ft jivAl. 

he   mnit  prove  the  specific  title  set  up  by  him. 
Bholai  Makdal  v.  Zkxa  Gazi 

[8  B.  Ii.  B.,  Ap.j  as 

Bax  Couxab  Shoxb  V,  OmrGA  Psbbhad  Sbut 

[14  W.  B.,  109  note 


168. 


Suit  for  decla^ 


ration  of  titie — Adverse  poseession. — Where  a  per- 
son claims  possession  of  property  under  a  specific  title> 
coupled  with  an  allegation  that  he  has  been  in  pot- 
session  of  that  property  for  more  than  twelve  years 
under  that  title,  he  is  entitled  to  a  decree  on  the 
strenffth  of  his  twelve  years'  possession,  even  though 
he  fail  to  make  out  h\»  specific  title.  AlUer-  Where 
a^  declaratory  decree  by  virtue  of  some  particular 
title  is  sought  for. .    Go&iroK  CninrsBB  Mabaitta 

«•  NUBfDOOOOHAB  BOY 

[L  I«.B.»4  CalQ.,  689: 8  C.  li.  &»  450 


164. 


Claim  under 


deed  of  sale  in  lieu  of  (fototfr.— The  plaintiff,  having 
alleged  a  distinct  title  under  a  deed  ot  sale  in  lieu  of 
dower,  was  held  in  a  suit  for  possession  bound  to  prove 
her  title  and  not  entitled  to  claim  the  benefit  of  a 
decision  to  which  she  was  not  a  party,  nor  of  an 
admission  by  her  husband  as  binding  on  the  defen- 
dants.    SOBBATUK  V.  TOOYA  7  W.  B,»  878 


165. 


Suit  on  eauad 


— Ecidenee.^ln  a  suit  for  reoorery  of  possessiMi  of 
certain  laud  which  the  plaintiff  claimed  under  and  by 
virtue  of  a  sanad  (giant)  from  the  zamindar,  and  from 
which  he  had  been  dispossessed  by  the  defendants,  the 
lower  Appellate  Court  held  that  the  execution  of  the 
■anad  was  not  satisfactorily  proved,  but  that  it  was 
not  a  forgery,  and  that  thore  was  the  corroborative 
evidence  (such  as  the  dakhilas  produced  before  it)  to 
prove  the  case  of  the  plaintiff.  Held  that,  when  a 
claim  is  based  upon  a  sanad,  and  the  plaintiff  fails  to 
prove  the  execution  of  the  sanad  itself,  he  may  prove 
his  claim  by  other  means.  In  a  suit  for  mere  posses* 
mm,  it  is  unnecessary  to  state  or  prove  a  particular 
title.  Bash  Bbhabi  Lax  SnroH  r.  Nabayi  Poddab 
[8  B.I«.  B.,  A.  C.»99:  U  W.  B.,  465 


166. 


Smii  for   con- 


firmation  ofpoeeeseion  and  to  recover  poeeeeeion,^-^ 
When  a  suit  is  brought  for  confirmation  of  possession 
upcn  a  certain  title,  the  plaintiff  is  bound  by  the  title 
which  he  sets  up  in  his  plaint,  except  when  he  sues 
to  recover  immoveable  property  from  which  he  has 
been  ousted.  Uxbioa  Chitbn  Bakbbjbb  «.  DiGiric- 
BITBBB  DabBb         •  .        12  W.  B.,  4S9 


157. 


Alfer  native 


claim — Adreree poeeeeeion. — Suits  for  possession  dis- 
tinguished from  suits  for  declaration  of  a  particular 
title.  Where  a  plaintiff  seeks  to  recover  possession 
of  property'  of  which  he  has  been  dispossessed,  and 
bases  his  daim  on  the  ground  of  purchase,  and  also 
upon  the  ground  of  a  twelve  years'  possessory  title, 
he  is  entitled  to  succeed  if  he  proves  his  possession, 
even  if  he  fuls  to  prove  his  purchase.  GossAni 
Dasb  Chvhdbb  v.  Ibbvb  Chvudbb  Nath 

[L  Ii.  B.,  8  Cale.»  824 

vol.  IV 
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15a 


Lakhiraj  title 


—Spitfcr  poeteesiqn  on  forcible  dispoeeeeeion, -^In 
a  suit  to  recover  possession  on  the  allegation  that  the 
pluntiff,  havii^  been  in  possession,  was  suddenly  and 
recently  ejected,  the  sole  Question  for  decision  is  the 
right  to  possession,  apart  from  any  question  of  the 
validity  or  otherwise  of  the  lakhiraj  title  under  which 
the  plaintiff  daims.  Boodha  Mibdha  v.  Ehtbut 
Ali        .        .        .  .5  W.  B..  269 


159. 


Suit  for  deelara* 


tion  of  right^Eight  to  poeeeeeion^ Sight  of  per- 
eon    with  good  title  oneied  hg    person  who   had 
iMHM.— Plaintiff    sued   to   establish  his  right  to  a 
dharmakartaship  and  to  the  hereditary  office  of  pooja 
stanika  in  a  pagoda.     He  alleged  that  he  held  the 
office  of  pooja  stanika  hereditarily,  and  that  the 
dharmakartaship  was  assigned  to  him  by  the  original 
dharmakartas  by  deed  (No,  I),  but  that  he  was  after- 
wards forcibly  dispossessed  by  defendants.   Defen- 
dants denied  plaintiff's  hereditary  right  to  the  office 
of  pooja  stanika»  and  declared  that  he  was  removed 
from  the  dharmakartaship  for  neglecting'  hb  duties, 
and  that  they  were  appointed  instead  iby  document 
Na  IV).     llie  District  Judge  gave  judgment  in 
favour  of  plaintiff.    The  defendants  appealed.    An 
issue  was  sent  to  the  lower  Court  whether,  assuming 
exhibit  I    to  be   revocable,   did  the   persons  who 
executed  exhibit  IV  constituto  the  collective  body 
entitled  to  revoke  it    The  lower  Court  found  this 
issue  in  the  negative.    Seld  (by  the  High  Court) 
that  this  was  not  properly  a  suit  for  a  declaration. 
The  object  of  the  suit  and  the  effect  of  the  declaration 
would  have  been  to  put  the  plaintiff  in  ^KMsession 
of  that  from  which  he  had  been  ousted ;  that  as  to  the 
claim  to  the  dharmakartaship,  docuxfient  I  showed 
that  the  plaintiff  was  a  mere  appointee  as  agent,  and 
that,  as  the  authority  given  by  it  was  not  revoked  by 
IT,  the  case  was  that  of  one  ousted  from  a  possession 
which    he    held  upon  a  good  title  by  those  who 
had  shown  none ;  that  on  ^e  principle  of  such  cases 
SB  Aeher  r.  Whitlook,  L,  J2.,  t  Q.  JB.,  1,  the  plain- 
tiff had  a  right  to  the  restoration  of  that  possession. 

NABATAVABAMIMITDALI  «.  ElTHABASAIII  GVBirKKAA 

[7  Mad..  267 
160. ;- Proof  of  joint 


poeeeeeion. — In  a  suit  to  recover  possession  it  was 
proved  that  plaintiffs  had  purchased  shares  in  a  joint 
property  and  had  held  possession.  The  lower  Appel- 
late Court,  thinking  they  had  done  so  separately 
without  being  at  the  time  aware  of  their  ijmal 
rights,  held  that  it  could  not  decree  to  them  the  joint 
possession  sought  for.  Seld  that  it  matters  not 
what  position  plaintiffs  considered  themselves  to  have 
occupied  originally  whilst  in  possession.  If  they  can 
establish  thdr  right,  they  are  entitled  to  recover 
possession,  whether  that  possession  were  originally 
jcnnt  or  separate.  BAJBrLLVB  Shakmbb  r.  Wabis 
Kahoxbb        ....    8W.  B^»450 


(ft)  OtHBS  Sims  BOB  P088BS8l02r. 


161. 


•    Onus  probandi-^ifeo0M% 

to  prove  title  against  partg  in  possession.— In  a  suit 

10  L  2 
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in  wbich  the  plaintiff  claimed  alluvial  land  in  the 
posscttion  of  the  Gk>rernment  as  being  his  by  right  of 
accretion  to  his  own  estate,  though  the  churs  had 
re-formed  on  the  orip:inal  sites  of  lands  belonging  to 
other  persons, — Held  that  the  case  could  not  be 
decided  on  the  principle  that,  inasmuch  as  those 
other  parties  were  not  before  the  Court,  the  plaintiff 
bad  the  better  title  as  between  himself  and  Gk)vem- 
ment.  The  land  was  in  the  possession  of  Gfovem- 
ment,  and  the  plaintiff  could  o^^y  succeed  by  estab- 
lishing a  better  title.  Collsctob  of  Daooa  «. 
Kalbb  Chubn  Poddab  .    21  W.  R.,  446 

162.      i Necestity    to 

prove  title — Wife  Muing  bif  permigsioH  of  husband 
—In  a  vnit  to  recoTor  property  in  the  enjoyment  and 
possession  of  defendant,  a  female  plaintiff  can  only 
succeed  on  the  strength  of  her  own  right,  not  merely 
because  it  is  the  pioparty  of  her  husband,  who 
does  not  object  to  her  recovering  it.  There  is  no 
necessary  presumption  that  property  in  the  posses - 
sion  of  a  respectable  female's  husband,  brother,  and 
son,  resprefcivcly,  is  poasesiion  on  hor  behalf,  and  not 
on  theirs.    Katabtoollah  o.  Abiza  Bibbb 

[23  W.  B..  264 

168. Suit  uwler  Act 

X  of  1869,  Proof  of  title.  -If  a  person  evicted 
without  legal  process  from  land  in  his  occupation 
sued  for  possession  under  Act  X  of  1869,  he  was 
bound  to  prove  his  title.  Madur  Khan  v.  Wooha 
MoTBB  Dabbb  Marsh.,  888 :  2  Hay,  484 

Shubteb  Dhob  Hozuicdab  o.  Nutbbja  Bibi 

pr  Wi  B.,  86 

164. Suit  under  Act 

X  of  1859.— Jn  an  ordinary  civil  suit  not  brought 
under  cl.  6,  s.  23,  Act  X  of  1859,  or  under 
f.  16,  Act  XIV  of  1859,  a  plaintiff  could  not  recover 
possession  as  against  the  undisputed  owner  merely  by 
proving  his  previous  possession  and  dispossession. 
Hut  he  might  claim  damages  for  the  value  of  crops 
taken  away  which  had  been  raised  by  him  on 
the  land  whereof  he  was  at  the  time  in  lawful 
possession.     Bak  Mohun  Doss  r.  Jhuppboo  Dabj 

[14  W.  B.,  41 

'^  166.  — —     Presumption   of  title— 

night  of  suit, — In  a  suit  for  possession  of  land 
clumed  as  part  of  a  mouzah  which  plaintiff  held 
under  a  mokurari  lease  and  a  bill  of  sale,  and  which 
he  alleged  had  been  taken  possession  of  by  defendant 
under  colour  of  an  order  of  the  Criminal  Court  under 
s.  »18,  Code  of  Criminal  Procedure,  relating  to 
a  different  land,  defendant  objected  that  plaintiff  was 
not  the  real  owner  of  the  mouzah,  and  therefore  not 
entitled  to  bring  the  suit.  JTeld  that  tho  prirndf/f^ip 
title  which  the  plaintiff  had  under  the  lease  and  bill 
of  sale  was  sufficient  1o  enable  him  to  bring  the 
suit,  and  the  defendant  was  not  at  liberty  in  a  suit  of 
this  description  to  raise  the  question  whether  plaintiff 
was  only  the  nominal  ovner.  Rak  Bhubbossbr 
Singh  c.  Bibsbssub  Naraik  Mahata 

[18W.B.,4'i4 
Joomata  Chowdhrair  r.  Hvreb  MoRrv  Rot 

[24  W.  B,  99 


VOBBESBlON—continuBd. 
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166. 


Possession  after  resarnp* 


tion— J^t^A^  of  tamindar  to  sue  talukhdar  for 
possession — A  zamindar  cannot  sue  a  dependant 
talukhdar  (the  possessor  of  resumed  lakhiraj  la^ds) 
for  confirmation  of  possession,  and  for  an  iajuuctioa 
to  prevent  him  from  committing  waste.  The  only 
possesnon  that  a  zamindar  can  obtain  after  a  d'vree 
for  #esumptiou  is  a  constructive  one  derived  from 
the  receipt  of  rent  fit>m  the  tenant.    HiraikBB  Rax 

ChOWDHBY  r.  QONBBH  DUTT  SlNdH 

[W.  B,  1864,  275 

167. Suit    for    possession     by 

under-tenure-holdcr  against  xamindar— 
Unregistered  tenant,^lSo  suit  |or  possession  will  lie 
against  a  zamindar,  or  any  one  holding:  a  title  under 
the  lamtndar,  until  the  plaintiff  )ia8  been  recognized 
by  the  zamindar  as  tenant,  or  bos  been  registmd  as 
such  in  the  zamindar's  serishta.  Mooktakbshbb 
D088BB  V.  Pbabbb  CnowoHBAiir   .    7  W.  B.,  158 

168.  Bait  by  prior  mortgagee 
against  subsequent  jonortgagee  in  posses- 
sion— Sale  in  ewecution  of  decree  under  seconi  0/ 
two  morlgage»bonds  ->  Eight  to  possession. — An  estate 
having  been  sold  by  auction  on  two  occaaions  in 
satisfaction  of  two  distinct  bonds,  and  the  person  who 
had  proceeded  on  the  later-dated  of  the  two  bonds, 
but  who  represented  the  earlier  auction-par- 
chaser,  having  actually  taken  possession  of  the  estatd 
— Held  that  though,  in  a  properly  brought  suit  be- 
tween the  two  parties  to  declare  the  property  liable 
for  the  amount  of  ihe  first  mortgage,  the  piarty  in 
possession  would  liave  to  pay  to  secure  his  possession, 
yet  he  could  nob  be  ousted  by  the  opposite  party. 

AJOODHTA  PBBBHAD  9.  HOBAOHA  KOOBB 

[25  W.  B..  254 

169.       Suit    by     mortgagee     for 

possession— Co r^fiin^  for  possession — Suit  for 
possession  after  expiration  of  term  of  mortgage. — 
A  mortgagor  covenanted  to  give  the  mortgagee  pos- 
session of  the  mortgaged  property,  but  did  not  do  sc^ 
and  the  mortgagee  consequently  sued  him  for  posses- 
sion, but  not  until  the  term  of  the  mortgage  had  ex- 
pired. The  mortgagor  set  up  as  a  defence  to  such 
suit  that  it  was  not  nudntainable  after  the  expiration 
of  the  mortgage  term.  This  defence  was  rejected  on 
the  ground  that  the  mortgagor  had,  by' his  breach  of 
the  mortgage  contract,  put  himself  out  of  Court. 
Har  Sahai  «.  Chubi  Euar      I.  Ij.  B»  4  AIL,  14 


170. 


DispoMsession 


of  second  mortgagee  bg  prior  mortQigee  without 
right  of  possession  by  meant  of  illegal  order  of 
Court  in  execution  of  a  moneg-deoree  against  mort' 
gagor,—S  mortgaged  Innd  to  R  in  1861.  R  pledged 
the  mortgage*  deed  to  fi  to  secure  repaymentof  a  loan 
of  H500.  P,  being  entitled  0:1  partition  witli  H  to 
half  of  the  debt  due  by  Jt,  got  a  decree  against  E  in 
the  Small  Cause  Court  for  his  moiety  in  1870.  E 
sued  S  on  the  mortga^e-tloed  (obtained  from  Pand 
I£  for  that  purpose),  got  a  decree  to  enforce  the  mort- 
gage, and  in  July  1872  bought  the  land  in  execution 
of  the  decree.  In  December  1872  E  mortgaged  the 
land  to  V  and  put  him  into  possession.     V  had  no 
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notice  of  the  prior  pledge  to  A  In  1876  F,  in  cze- 
cntion  of  bis  Siiiall  Ccuse  Court  decree,  attached  and 
■old  the  right,  title,  and  interrst  of  J2  in  the  land,  be- 
came the  purchaser  at  the  Court  sale,  uid  was  put 
into  possession  by  an  order  of  the  Court  ftccuting  the 
decree.  F's  claim  under  S..269  of  Act  VIII  of  1859 
was  rejected.  Held  in  a  suit  by  V  against  P  that 
V  was  entitled  to  recover  the  lands  in  dispute.  Per 
TvBVBB,  C.  J.- Quortf— Whether  the  decision  in 
Mamu  Naikan  v.  Suhharaya  Mudali,  7  Mad.,  229, 
is  sound.  Vbhoataohblla  Kakdian  r.  Pakjajtadixk 

[L  li.  B.,  4  MacL»  218 


171. 


Suit  between   purohaserB 


under  mortgage-decreeB— iVtcrtVy  ofmorfgagt 
— Mital  mofiffage  decree 'holders — Priority  of  pos' 
Meeeion. — In  a  suit  for  pcsscsslon  between  two  pur- 
chasers, who  had  bought  the  same  property  at 
two  Eeveral  auction-sales  under  decrees  obtained  on 
two  several  mortgage-bonds, — Held  that  no  question 
could  arise  as  to  which  mortgage  was  prior  in  point 
of  time,  but  that  the  real  question  to  be  decided  was 
which  of  the  parties  could  prove  a  prior  title  to 
possession.  Kanack  Chakd  «.  TbijUCedtb  Kobb 
{L  Ii.  B.,  6  Calo.,  266 :  4  C.  Ii.  B.»  868 


17a 


Several  mort 


gaget.  of  the  tame  property  ^Decrees  on  the  mort' 
gage-hcmde — Pricrity  of  purchaee — Priority  of 
jpo»eee9ion,—A,  on  the  11  March  1868,  took  a  mort- 
gage-bon^  of  certain  property,  and  obtained  a  money- 
decree  on  the  bond  on  the  23rd  January  1869.  Under 
this  decree,  the  mortgagor's  interest  was  put  up  for 
■ale  and  purchased  by  A  on  the  29th  April  1870. 
BfOVL  the  Brd  November  1868,  took  a  mortgage-bond 
on'  the  same  property,  and  obtained  a  decree  thereon  ^ 
on  the  81st  May  1869.  Under  this  decree,  the  mort- 
gagor's interest  was  sold,  and  purchased  by  B  on  the 
22nd  April  1870.  JBUoV  possession  of  the  pro^rty 
on  the  18th  May  1372.  In  a  suit  by  A  for  recovery 
of  possession,— ^e/f^  that  B  was  entithd  to  retain 
possession  as  against  A,  although  his  own  interest 
might  be  merely  that  of  a  trustee  for  the  mortgagor, 
and  might  be  subject  to  a*e  mortgage-lien  if  he  took 
proper  prccecdings  to  enforce  it.  DntooPAij  Lall 
9.  PoLAKBB  I.  Ii.  B,  6  Calo.,  269 

178. 


Title,    Proof  of— Suit  to  eet 

aeide  order  ofMagietrate  under  Criminal  Procedure 
Code,  1861,  t,  3/8.— To  set  aside  the  effect  of  an  order 
made  by  a  Magistrate  under  s.  818  of  the  Criminal 
Procedure  Code,  1861,  the  plaintiff  ca&not  sue  for 
restoration  of  possession  only  on  the  sole  ground  of 
previous  possession,  without  proof  ot  title.    Bajbs- 

8T7BBB  DABIA  r.  BbINSABTJTTT  DBBIA 

[7  W.  B,  212 

ACHITMAirDB  AOATH  EUKHI  PATHUVAH    r.    Ma- 

xAOHiin)B  AoATH  Mabaohi  4  Mad.,  478 


174. 


Act  IF  of  1840^ 


Julkur. — A  originally  owned  two  zamindaris  be- 
tween which  lay  a  bil,  or  marsh,  of  which  he  also 
owned  the  fisheries.  One  of  the  zamindaris  was  sold 
and  purchased  by  B,  but  the  bil  fisheries  still  conti- 
nued with  the  remuning  zamindari  held  by  A.    After 


TOBBE&BlON'-eoneiuded. 
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the  sale,  certain  lands  reclaimed  from  the  bil  were  for 
some  years  held  by  B  as  part  of  his  purchased  zamin- 
darL  A  instituted  a  summary  suit  under  Act  IV 
of  1840,  and  was  by  an  order  of  the  Magistrate  put 
In  possession  of  these  lands.  B  brought  a  resular 
suit  against  A  to  recover  the  lands  and  set  aside  his 
order.  Seld  (reversing  the  decidons  of  the  Courts 
below)  that  it  was  necessary  for  B  to  show  a  better 
title  to  the  land  than  A  could  produce.  It  was  not 
enough  for  him  to  prove  possession  anterior  to  the 
Magistrate's  order  under  ^ct  IV  of  1840.  The  pre* 
sumption  was  that  the  land  of  the  bil  belonged  to 
A,  who  had  admittedly  owned  both  estates  before, 
and  had  retained  the  fisheries  of  the  bil  after,  the 
auction- sale.  B  ought  to  have  shown  when  and  how, 
if  at  all,  the  right  to  the  fisheries  and  the  right  to  the 
soil  were  severed.    Babada  Kaitc  Boy  «.  CHVirDBA 

KXTMAB  BOT 

[2  B.  Ii.  B,  P.  C,  1: 11 W.  B.,  P.  C,  1 

12  Mooro'B  I.  A.,  146 
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See  Cases  uhdeb  Lihitatioh  Agt,  1877, 
abt.  47  (1871,  ABT.  46). 

1.  CASES  WHICH  MAGISTBATE  CAN 
DECIDE  AS  TO  POSSESSION. 

Dispute   as  to  possession— 


Criminal  Procedure  Code,  1861,  e.  820,— A  Magis- 
trate has  no  ground  for  proceeding,  under  Ch.  XXII 
of  the  Criminal  Procedure  Code,  1861,  where  there 
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F08BX88IOV,  OBDBB  OV  CTBTMNAL 
COUBT  AS  TO^eontinmed. 

I.  CA8BS  WHICH  MAQISTBATB  CAN  DKCIDB 
AS  TO  POSSESSION— «(Hi^mM«l. 

If  DO  dUpoto  M  to  the  fMt  of  Mtual  poffeitloii 
of  either  the  Uiid  or  crop,    Avovncorf 

[4  Mad^  Ap.,  12 

U»  -  Dlspitto  M  to  right  to  ool* 

laot  rmatB^Order  of  Crimimal  Comri  at  io—Re* 
port  offolio9  ojpesr.—W^ieretk  dispate  between  pu> 
tiai  WM  not  coDceming  land  or  iti  bonndariee,  or 
eonceming  honeet,  water,  fltheriei*  or  produce  of 
laad,  but  simply  ae  to  whiA  oollectioDa  one  of  the  par* 
tief  had  made  ami  what  rente  he  was  entitled  to  col- 
lect under  a  decree  of  Court,  the  case  was  held  not 
to  come  under  the  provisioni  of  Act  X  of  1879, 
0.  S8>)»  but  under  the  ruling  in  Mamrun^ineo  Dof 
999  V.  &oorooda99  JKoy,  IS  W,  B„  Cr.,  86.  Pub- 
Doxoinii  DittBi  r.  JvaooDmcBA  Dasiu 

[M  W.  B..  Or.,  S 


8. 


Per  PBOriBP,  J.— 


That  constructive  possetsion  through  the  collection  of 
rents  is  the  actual  potscision  which  may  be  determined 
in  proceedings  under  s.  146  of  the  Criminal  Procedure 
Code,  under  sub-s.  {2)  of  that  section.  LifiDiiABi 
KAmAur  SivoB  v.  Sitkdbo  Na&aih  SmoK 

[4  C.  W.  v.,  618 
I.  li.  k,  87  Calo^  882 


4. Criminal    Proe9» 

dmro  Cod9  fJLci  X  of  1889J,  «.  J49^Tangihl9  im- 
mov9ahl9  proptrijf  Act  X  of  187%,  9.  690.  ~  A  dis- 
pute as  to  the  right  to  collect  rents  is  a  dispute  con- 
cerning tangible  immoveable  property  within  the 
meaning  of  s.  146  of  the  Code  of  Criminal  Pro- 
cedure, 1882.      PBAMATHA   BHVtAHA   DlB  ttOT  e. 

DooROA  CavRv  Bhattaohabji 

[I.  I..  &,  11  Oftlo^  418 

0. Criminal  Proco* 


duro  Cod9  (Uet  X  qf  1889),  #.  146  '  TanaihU 
immov9ahU  proportu.—K  dispute  ac  to  the  right  to 
collect  rents  is  a  dispute  concerning  tangible  im- 
moveable pr6perty  within  the  meaning  of  s.  145 
of  the  Criminal  Pruoedure  Code.  Rarak  JSTarain 
Singh  V.  Lnekmi  Bum  Ro^,  6  C.  L.  R„  967,  and 
8utJk9rland  v.  Crowdy,  18  W.  R.,  Cr.,  li :  9  B. 
X.  R*,  9^9,  referred  ta  *  Pramatka  Bhnwna  Dob 
Rof  T.  Dooroa  Chmm  Bhattaehnfji,  L  X.  £..  U 
Calo.,  416»  followed.  Where  a  dispute  arose  ac  to 
the  riffht  to  collect  the  rents  of  oeitMn  land,  the 
ownertnip  of  which  wns  claimed  by  both  A  and 
R,  and  the  tenante  who  had  been  paying 
wnt  to  A  refused  to  pay  rent  to  A  and  attorned 
to  Bt^Hold  that  the  conduct  of  the  tenants  in 
attorning  to  R  was  not  an  a«ertion  of  possea^OQ 
adverse  to  A  such  as  to  put  an  end  to  the  relation 
of  landlord  and  tenant  between  them  and  A  and 
to  A*%  right  to  collect  the  rente.  Such  attorn* 
mant  therefore  did  not  deprive  2C  of  his  right  to 
bare  recourse  to  s.  14^  in  case  of  a  likelihood  of 
a  breach  of  the  peace,  so  as  to  have  hie  posses- 
•Ion  of  the  right  to  collect  the  rente  maintained 
penAng  proceedings  in  a  civil  suit  Sarba- 
HAHiML  Babv  MoBinoAm  «.  Pbav  Sabkab  Bor 
Cbowsbvbi  .    I.  Ii.  B.*  16  Calo«  827 


POSSESSION,   OBDEB  OF  CBIMINAIi 
COUBT  AS  TO—eontimmad. 

1.  CASKS  WHICH  ILIOISTBATE  CAN  DECIBB 
AS  TO  POSSESSION -< 


8. 


Proee 


dnro  Cods,  9.  tdS.^k  &pute  between  two  persons 
as  to  the  rigfet  to  collect  rent  from  the  tenanta  of  an 
estate  is  cognisable  under  s.  146  of  the  Code  of  Cn- 
nunal  Procedure.    BiifAflAin  9.  Dabakoti  Ammal 

IL  I..  B^  19  ICad^  88 


7, 


Criminal    Proeo^ 


dmro  Codo  (1898),  9. 146—Jmr%9dietum  of  Magit- 
trato  ^AppoifUmont  of  Roeeiror  of  a  Joint  eoiaio^ 
Joint  owner9  governed  by  Mitakekara  Lata.— 
There  is  no  want  of  juriadletion  in  a  Magistrate  to 
proceed  under  s.  145  of  the  Crimina)  Pioeedare  Code^ 
because  the  dispute  is  one  regarding  the  right  to  the 
collection  of  rents  between  j<^t  owners  governed  by 
the  Mitakshara  school  of  Hindu  law.  Nor  can  the 
appointment  of  a  BecMver  of  the  joint  eetate,  sub- 
sequent to  the  passing  of  the  order  by  the  Magis- 
trate, ailect  the  question  of  the  juriedictioii  of  the 
Magistrate  at  the  time  when  he  passed  the  order. 
Sbi  Mohav  Thaxub  v.  Nabsthg  Mohav  Trakub 
[L  I«.  B.,  87  Gala,  889. 981  note 
4  C.  W.  N.,  490,  481  note 


8. 


Criminal    Proee^ 


dure  Code,  1889,   9.    146^  Tangible    immaveaUe 

£roperfg,—A  dispute  as  to  the  right  to  collect  rents 
1  a  «liepute  concerning  tangible  immoveable  property 
within  the  meaning  of  s.  145  of  the  Criminal  Proc^ 
dure  Code,  and  the  operation  of  that  section  cannot 
be  limited  by  any  rale  which  wonld  depend  upon  the 
area  of  the  property  in  diepute.  Where,  in  auch  a 
dispute  which  related  to  two  pergunnahs  comprising 
more  than  three  hundred  distinct  villagee,  H  was 
admitted  by  the  petitbner  that  the  opposite  party 
had  been  in  possession  by  receipt  of  rent  finom  the 
tenants  up  to  a  period  some  three  montha  anterior  to 
the  institution  of  the  proceeding,  but  she  alleged 
that  she  had  succeeded  in  inducing  the  tenante  to 
attorn  to  her  by  payment  of  rent  to  the  offloera  ap. 

g>inted  by  her  since  snch  period;  and  where  the 
eputy  Commissioner,  after  recording  a  certain 
amount  of  evidence,  refused  to  examine  any  more 
witnesses  00  the  ground  that  the  enquiry  would 
extend  to  an  inor^Knate  length  and  be  extremely  ex« 
pensive,  and  passed  an  order  under  the^sectioo,— 
Held  that,  even  though  it  might  be  establiahed 
that  the  Deputy  Commissioner's  action  in  exdud* 
bg  evidence  waa  illegal,  it  did  not  foUow,  having 
regard  to  the  dreumstances  of  the  case,  that  the 
High  Court  would  be  justified  in  exercising  ita 
reviaional  powers.  Meld  further  that  a  payment 
of  rent  for  a  short  time  to  the  petitioner,  even 
if  proved,  would  not  amount  to  diapoasesaion  of 
the  opponte  paity.  Sarbananda  Baem  Moswmdar 
T.  Fran  Sankar  Ro$  Ckowdknri,  L  X.  JL,  16  Calc, 
697,  followed.  Abratbsiabi  Dbbi  e.  Shtobbb- 
8ABI  Dbbi  .  1. 1«.  B»,  18  CalA,  618 


9. 


Criminal    Proee* 


dure  Code  (1889),  e.  146'-8kare  im  Joint  nmdivided 
propeHg — TanfUde  immooemble  properig. — A  £o* 
pute  as  to  the  ri^  to  realiae  rent  in  reapec^  not  of 
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DIGEST  OF  CASES. 


(    6870    ) 


POSSESSION,  ORDER  OV  CBIMINAIm 
COURT  AS  TO'-condnmed. 

1.  CASES  WHICH  MAOISTBATE  CAN  DECIDE 
AS  TO  POSSESSION-eow^tiiMd. 

ilie  whole  sixieen  anius^  but  only  of  an  nndivided  share 

^  any  tract  of  Und^  it  not  a  dispute  concerning  tan- 

gible    immoveable    property    within  the  meaning 

of  fl.  145  of  the  Criminal  Procednre  Code.    JKam- 

mn^ifie^  D09999  ▼.  Oooroodats  Roy,  IS  W,  B.,  Cr., 

86,  and  Sent  Narain  v.  Acharj  Naik,  I,  L.  Jt.,  6 

•5  ML,  $07,  approved  of.    Framaiha  Bhusana  Deb 

Boy  y.  Doorga  Chum  BkaHaehatyi,  J.  X.  JZ.,  11 

Ceilc,  418  ;  Sarhannnda  Baeu  Mogumdar  ▼.  Fran 

SaukarBoy  Chowdhuri.  I.  X.  B.,  ISCale^BSfTf  and 

Ahhayeeemri  Deb*  ▼.  Shidheeeari  Debt,  I.  X.  B; 

IB  Cale,,  518,  distinguished.    Sitbb  Naiuih  Sin&r 

«•  BiBJ  MoHTTir  Thakfr    I.  la,  R..  28  Calo..  80 


la 


Bispute  regarding  right  of 


-tiBhBTy^CrimintU  Procedure  Code,  1BS2,  a.  145  — 
"  Tangible  immoteable  property**— k  dispute  con- 
cerning the  right  to  fish  in  a  julkur  is  not  a  dispute 
•concemin}*  any  "  tangible  immoTcable  property " 
within  the  lueaning  of  s.  146  of  the  Code  of  Criminal 
Procedure.  Inquiries  under  s.  146  should  be  directed 
to  the  question  as  to  which  party  is  in  possession  of 
"the  subject  of  dispute  before  any  proceedings  in 
the  Court  have  been  taken  in  the  matter..  Krishka 
Dhonb  Dvtt  v.  Tboilokia  Nath  Biswas 

[L  L.  R.,  12  Cale.,  587 


IL 


Criminal     Proee- 


dure  Code,  1862,  e.  146— Julkur  right—  Tangible 
immoreable  property*— k  dispute  concerning  a 
julkur  right  is  not  a  dispute  concerning  '*  tangible 
immoveable  property  "  within  the  meaning  of  s.  146 
-of  the  Code  of  Criminal  l*rocedure>  and  cannot  be 
inquired  into  by  a  Magistrate  under  the  provisions  of 
that  section.    Aimn>  Mott  Daka  r.  Suvrbomoti 

[L  Ii.  R*.  18  Calo..  179 


18. 


Dispute  oonoeming   ferry 


inoluding  land  and  water  <anrer  which  it 
TfliBB— Bight  of  ferry —Criminal  Procedure  Code 
(Aet  V  ofl89SJ,  #.  ;45.— The  right  to  a  ferry,  i,e., 
the  right  to  carry  passengers  to  and  fro,  cannot  be 
treated  apart  from  the  possession  of  the  lands  used 
•on  either  side  of  the  str^m  lor  the  purpose  of  land- 
ing them.  It  is  a  proper  esse  to  be  dealt  with  under 
B.  146  of  the  Criminal  Procedure  Code'  (Act  Y  of 
1898}  where  the  subject-matter  of  dispute  is  a  ferry, 
induing  the  land  and  water  upon  which  the  right  of 
-ferry  is  exercised.    HuBBrLLVBB  Kabaht  Sihgh  «. 

LVOBMSSWAB  PbOSAD  SiVOB 

[L  I..  R^  S6  Cale.,  188 

8e9    Laldbau    Sikob   r.     Sttkdbo    Kabaxn 

43nreB 8C.  W.N..49 

[L I4.  &•  S7Calo.,  888: 4  C.  W.  N.,  818 


18. 


Ferry — Tangible 


immoveable  property — Offence— Juriedietion  of 
Magitiraie,— k  ferry  does  not  come  within  the 
"deseriptioQ  of  "  tangible  immoTeable  property  "  as 
used  in  s.  146  of  the  Crimhial  Procedure  Code  of  1882. 
Disputes  regarding  ferries  come  within  the  scope  of 
e.  147.    S.  182  relates  only  to  cases  of  olfences,  that 


POSSESSION,   ORDER  OF  GRIMINAI. 
COURT  AS  TO— continued. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION— cow^tmrmf. 

is^  nets  which  are  punishable  by  law,  and  a<^eunder 
s.  146  is  not  a  case  relating  to  an  offence,     Habbul- 

LABB  NABAIB  SIBGB  9.  BAJBAKO  DA88 

[8  O.  W.  N.,  148 


14. 


Dispute  as  to  alluvial  land 


'—Land  left  by  drying  up  of  river, — A  Magistrate 
had  jnrisdictioD,  under  s.  818,  Code  of  Criminal 
Procedure,  1861,  to  preyent  breaches  of  the  ponce  in 
places  where  the  rivers  have  dried  up.  The  juris^ction 
that  was  once  there,  under  s.  80,  was  not  taken  away  by 
reason  of  the  land  having  appeared,  an.d  the  wat^ 
disappeared.  BxAiCBAinDBB  Bbgitx  t,  Tbb  Baha* 
]X>oB 17  W.  R.»  Cr.«  68 


15. 


Standing  erops—C riminal 


Procedure  Code,  e.  145—**  Tangible  immoveable  pro^ 
perty.  "—Standing  crops  ar.5  "  tangible  immoveable 
property  '*  within  the  meaning  of  s.  145  of  the  Code 
of  Criminal  Procednre.  Cheda  Lai  v.  Mul  Chand, 
I.  L.  B;  14  AlU  8,  and  Madayya  y.^Tenkata, 
J.  L.  R„  11  Mad,,  198,  followed.  Oak0A  Pbasad 
o.  Nabaxk     .  LI..R.,15A1L,894 

16, Dispute     about    right    to 

perform  servioe  in  a  public  temple 
—Criminal  Procedure  Code  (Act  V  of  1998J, 
««.  144,  146. — A  dispute  relating  to  the  right  of 
performing  religions  service  in  a  public  temple 
when  it  is  lihely  to  cause  a  breach  of  the  public  peace 
falls  under  s.  146  of  the  Criminal  Procedure  Code 
(Act  Y  of  1^98).  Muhammad  Muealiar  v.  Kunji 
Chek  Muealiar,  I,  L,  B„  11  Mad.,  828,  referred  to. 
A  dispute  arose  between  certun  classes  of  priests 
attached  to  a  Hinou  temple  about  the  right  of  per- 
forming a  certain  religious  service.  On  the  com* 
plaint  of  one  of  the  parties,  the  Magistrate  of  the 
district,  purporting  to  act  under  s.  145  of  the  Code  of 
Crinunal  Procednre  (Act  V  of  1898),  passed  an  e»' 
parte  order  prolubiting  the  other  party  from  taking  any 
part  in  the  said  service,  although  both  parties  had  been 
previously  declared  by  the  Civil  Court  to  be  entitled  to 
officiate  at  the  service.  Meld  that  the  order  was  illegal 
and  opposed  to  the  provisions  of  s.  145  of  the  Code,  ^e 
High  Court  ordinitfily  has  no  jurisdiction  to  interfere 
wiUi  an  order  under  Ch.  XII  of  the  Criminal 
Procedure  Code  (Act  V  of  1898),  which  is  not  a 
proceeding  within  the  meaning  of  s.  485  of  the  Code ; 
but  when  the  Magistrate  exceeds  his  jurisdiction 
under  s.  144  or  145»  the  High  Court  has  power  to 
interfere  under  its  revisioniJ  jurisdiction  (s.  489). 

IV  BB  PABDUBAVa  QOYIBD 

[I.L.B^24Bom.,5a7 


17. 


Dispute  as  to  right  in  burial 


ground — Poeeeeeion  of  manager— Criminal  Pro- 
cedure  Code,  1878,  «.  680.— k  case  in  which  sevenl 
persons  dispute  about  the  proprietary  right  in  a 
burial  ground  should  be  tried  in  a  Civil  Court,  and 
does  not  properly  come  under  s.  580  or  s.  582  of  the 
Code  of  Criminal  Procedure ;  and  an  order  of  the 
Magistrate  that  he  found  the  manager  in  possesion 
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DIOKST  OF  CASES. 


(    6872    ) 


FOSSEBBION,  OBDEB  OF   CBIMINAL 
COUBT  AS  TO- eoniinued. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION- C6ii/fiitf0«f. 

on  bebftll  of  one  of  the  proprietora  was  let  ande* 

KABKK  HASQIIf  SOOBTT  r.  AbBAHIV  SOLBMAV 

[S6  W.  B.,  Cr..  24 

18.  Dispute  88  to  annmberof 

plols  of  land  governed  by  same  oiroum- 
Btancee — Action  of  Magi$trai9  omly  n»  r%g*»rd$ 
9cme  plots — Criminal  Procedure  Code,  1872,  #.  6B0* 
— A  dispatd  having  taiaen  as  to  the  poefeaaion  of  109 
plots  of  land  to  which  a  claim  to  possession  was  made 
by  ihe  raiyats  of  village  A  on  the  one  hand  and  by  the 
raiyats  of  village  B  on  the  other,  the  MM:istrate 
instituted  a  proceeding  nndcr  s.  630  of  the  Criminal 
Procedure  Code  In  respect  of  all  the  109  plots,  hni, 
having  taken  evidence,  dealt  in  his  order  with  twelve 
only,  directing  that  the  raiyats  of  village  B  shonld 
be  kept  in  possession.  Held  that,  it  appearing  that 
all  the  1C9  plots  were  covered  by  the  same  state  of 
circnmstaDces,  the  Magistrate  had  exercised  a  sonnd 
discretion  in  acting  as  he  did.  Azik  Molla  v. 
Satoo  Pc0uif ahick         •        .    10  C.  Ii.  B.  528 


18. 


Dispute  as  to  property  of 


which  each  of  two  persons  claimed  the 
whole  without  allegation  of  Joint  possession 
—  Criminal  Procedure  Code,  1872,  e,  SSO.—Where 
each  of  two  parties  claimed  the  same  share  of  certain 
property  as  a  whole  estate,  neither  alleging  that  the 
other  was  joint  with  him  in  any  way,  and  the 
Magistrate,  without  reference  to  the  right  of  posses- 
sion, went  into  the  question  of  who  was  in  possession, 
and  muntained  the  possession  of  the  party  founcl 
in  possession,  the  High  Court  held  that  the  case  fell 
under  Act  X  of  1 872,  s.  530,  and  saw  no  necessity  to 
interfere  with  the  decision.  Byjkath  Sahco  r. 
BuGKOOKATH  Pbbbhad  .    26  W.  B.,  Cr.  16 


20. 


Dispute    regardiDg    joint 


pTopexty— Criminal  Procedure  Code,  1861,  i.  818* 
—The  decision  of  the  Deputy  Magistrate  was 
quashed,  because  the  property  in  dispute  being  ijmali 
be  bad  no  jurisdiction  to  try  the  dispute  under  s.  818, 
Codn  of  Criminal  Procedure,  but  ought  to  have  pro- 
ceeded in  the  manner  laid  down  in  Circular  Order 
Ko.  10,  dated  16th  April  1868.  (-OLroK  Chitbdeb 
Boy  r.  Baj  MoBrN  Boss     .    17  W.  B.,  Gr.,  88 

See  Bakbttfo-ivbb  Dossbb  v,  Gooboo  Dabs  Boy 

[17W.B.,Cr^9 


21. 


Criminal      Pro- 


cedure Code  (Act  V  of  1898),  #.  145— Joint  posse t^ 
eion— Jurisdiction  of  Magistrates,  145  of  the 
Criminal  Prccedure  Code  does  not  apply  where  two 
parties  are  in  joint  possession  of  the  property  in 
dispute  and  one  of  them  tries  to  evict  the  other  so  as  to 
endanger  the  public  peace.  S.  145  of  the  Code  contem* 
plates  a  dispute  between  two  parties  each  of  which 
asserts  the  right  to  hold  actual  possession  of  property 
as  against  the  other  and  not  a  dispute  between  a 
party  claiming?  to  hold  joint  possession  and  another 
contesting  such  right.  Tabiyah  Bibbb  v.  Abahupdi 
Bbpabi  ....    4  C.  W.  N..  426 


POSSESBIOKp    OBDEB  OF  CBUCIKAI* 
COUBT  AS  TO— eoniinued. 

1.  CASES  WHICH  MAGISTBATE  CAN  DECIDE 
A6  TO  POSSESSION— co»^'iiiftf</. 


28. 


Criminal     Pro-^ 


cedure  Code,  1882,  ss,  145,  147-'Dispnte  as  to^ 
immoveable  property — Collection  of  renL—JL 
dispute  existing  between  one  of  the  co-sbarers  of  an 
undivided  estate  and  the  lessee  of  another  co-sharer 
as  to  the  right  of  the  latter  to  collect  rent,  such  right 
being  denied  on  the  ground  that  the  lessor  was- 
nctin  possesnon  of  her  share,  an  inquiry  was  made- 
under  Ch.  XII  of  the  Criminal  Procedure  Code, 
and  the  lessor  was  declared  to  be  in  possession  of  her 
share.  Seld  that  the  provisions  of  that  chapter 
were  net  applicable  to  the  dispute  in  question.  Bbhi 
Nabaot  r.  AoHBA J  Nath   .  1. 1<.  B.,  5  AIL,  607 


28. 


Land  held  hg  co^ 


sharers — Dispute  on  erection  of  edifice  hy  one 
without  consent  of  other— Criminal  Procedure  Code 
(Act  X  of  1^2), «.  580, — A,  a  joint  owner  of  a  parcel 
of  land,  erected  on  it  an  edifice  without  the  consent 
and  against  the  will  of  B,  another  joint  owner.  A 
dispute  having  arisen  in  consequence,  the  Magistrate 
held  an  inquiry,  and  made  an  order  under  s.  530 
o{  the  Criminal  Procedure  Code,  awarding  to  A  ox* 
elusive  possession  of  the  part  of  the  land  on  which  the 
edifice  had  been  erected.  Rtld  per  J  ack805,  J*.,  that 
such  order  was  erroneous,  as  the  matter  was  not  one  to 
which  s.  680  could  apply.  Expbbss  r.  Bajoooxab 
SncoH  .    1. 1«.  B.,  8  Calo.«  578 : 1  G.  I*.  B.,  852- 

[2  C  Ik  B.,  68 


24. 


Dispute  as  to  btiilding  site 


— Persone  not  parties  to  proceedings — Criminal 
Procedure  Code,  1882,  ss.  145,  147.  -  In  a  suit  to 
recover  a  building  rite,  an  injunction  was  issued  by 
the  Court  restraining  the  defendants  from  building 
on  the  land  pending  the  decision  of  the  suit.  On 
appeal,  the  injunction  was  dissolved  on  the  ground  that 
the  defendant  wa*  in  possession.  Subsequent  to  this 
order,  the  District  Magistrate,  on  the  complaint  of 
the  plaintiff  against  the  defendant,  passed  an  order 
under  s.  l45  of  the  Code  of  Criminal  Procedure, 
declaring  that  K  and  V  were  in  possession,  and  for- 
bidding all  disturbance  of  their  possession  until  the 
decision  of  a  Civil  Court.  HeU  that,  K  and  V  not 
being  parties  to  the  proceedings,  the  order  was  illegal. 
Seld  also  that,  if  a  breach  of  the  peace  appefu«d 
likely  to  occur,  the  proper  course  was  for  the  Magis- 
trate to  take  security  from  the  party  from  whom  a 
breach  of  the  peace  was  apprehended,  but  that  it  waa 
not  illegal  for  the  Magistrate  to  proceed  under  s.  145 
or  s.  147  of  the  Code  of  Criminal  Procedure.  Sttbba 
r.  Tbinoal     .  .    I.  L.  B^  7  Mad.,  460 


26 


Complaint  as  to   disx>oss< 


sion  of  land  not  involving  likelihood  of 
breach,  of  peace — Criminal  Procedure  Code,  1898, 
s.  145. — Where  a  proceeding  under  s.  145  of  the  Code 
of  Criminal  Procedure  (Act  V  of  189S)  was  instituted 
upon  a  complaint  of  the  commission  of  various  offences, 
none  of  which  necessarily  involved  a  breach  of  the 
peace,  but  included  dispossession  of  laud.  Held 
that  the  Magistrate  was  not  justified  in  taking  pro- 
ceedings under  s.  145,  Criminal  Procedure  Code,  but 
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DIGEST  OF  X^ASBS. 


(    6874    ) 


X^OBSESSIOST,    OBDEB  OF  CBIBCIN4L 
COURT  AS  TO^ccntinved, 

1.  CASES  WHICH  MAGISTBATE  CAN  DECIDE 
AS  TO  POSSESSION— c<mc^ii(/«<f. 

the  proper  connefcr  him  was  to  try  the  complaint  of 
'the  offenen  chart; ed,  and  in  the  event  of  the  complain- 
ant cstahlishing  his  case,  snfficient  to  secnve  the  con- 
viction of  the  accused  of  an  offence  attended  by 
criminal  foice,  the  Magistrate  could,  under  s.  522 
cf  the  Code,  order  the  restcration  of  the  land  to  the 
complamant.  Ebbv  aliaf  Kebhwab  Si5aH  f». 
Mon  MoiLAH  .  .^  4  C.  W.  N.,  67 

2.   LIKELIHOOD   OP   BREACH   OP   THE 

PEACE. 

26.  —  —  Disputes  conoeming  land— 
Criminal  Procedure  Code  (Act  X  of  J882J,  e.  145, 
and  e.  107— Procedure. — "Where  a  diepute  likely  to 
cause  a  breach  of  the  peace  exists  concerning  posses- 
sion of  land,  proceedings  under  s.  145«  and  not  under 
8.  ]07,  of  the  Criminal  Procedure  Code,  should  be 
iDstituted*  DoLBGOBUiD  Chowdhrt  v.  Dbavu 
Khak  ...  L  Ij.  B.,  25  Calo.,  569 

Iir   THB    VATTBB    07    THB    PBTITIOir    07    EeBAH 

SiHOH 8C.W.  W.,  296 

Bbjot  Singha  Nxooi  «.  Empsbss 

[8  C.  W.  ST.,  468 

27. Inquiry — Criminal  Procedure 

Code,  1861,  ♦.  5i8.— No  inquiry  should  be  made,  r.or 
order  passed  giving  possession  to  one  side  or  the  other, 
under  s.  818  of  the  Code  of  Criminal  Procedure, 
tare  on  the  supposition  that  the  dispute  is  likely 
to  cause  a  breach  of  the  peace.  Qvxbk  v,  Sovaool- 
lAH 2  W.  B.,  Or.,  44 


28. 


Order  not  made 


after  judicial  inquiry— Criminal  Pricedure  Cede, 
1&/2,  9.  630.— An  order  of  a  Magistrate  retaining  par- 
tics  in  posBCBsion  of  land  can  only  be  passed  after  due 
judicial  inquiry,  as  required  by  the  Code  of  CHminal 
Procedure,  s.  630.  SnoiirDOO  Noshto  r.  Bxtno 
La£lJhah.        .  .    25  W.  B«»  Cr..  21 

Criminal  Pro- 


cedure CodCf  186 1,  Ch,  XXII, — ^The  inquiry  con- 
templated  by  Ch.  XXII  of  the  Code  of-  Criminal 
Procedure  was  a  personal  inquiry  by.the  Magistrate . 
who  makes  the  order.    AKOimf  oirs 

[4  Mad.,  Ap.,  20 

ABUITDBB  KOOBB  r.  SoOirABT  KCOBB 

[9  W.  B.,  Cr.,  64 

80. Power  of  Magistrate— Cn'mt- 

nal  Procedure  Code,  1872,  e,  530,  -  The  power  given 
to  a  Msgistrate  to  make  a  binding  declaration  as 
to  the  possession  of  any  property  is  an  exceptional 
one,  and  s.  680  of  the  Criminal  Procedure  Code 
limits  the  exercise  of  that  power  to  cases  in  which 
the  Magistrate  is  satisfied  that  a  dispute,  likely 
to  induce  a  breach  of  the  p^ace,  exuts;  it  is  this 
likelihood,  with  the  consequent  necessity  for  imme- 
diate actini,  which  alone  warrants  action  by  the 
Magistrate.  Iv  thb  mattbb  op  thb  pbtition  07 
ErNnvp  Nabaiit  Bhoof 

[I.  Ij.  B.,  4  Calc,  650 :  8  C.  Ii.  H.,  551 


FOB8EB8ION,  OBDEB  OF  CBIMINAIr 
COUBT  AS  TO— continued. 

2.  LIKELIHOOD  OF  BREACH  OP  THE 
PEACE— eoii/f»«e<;. 


Akontxoub  CA8B 


4  Mad.,  Ap.,  49 


81. 


•*  Oroond  for  action  of  Magis- 


trate—CWnitiwi  Procedure  Code  (Act  X  of  1872), 
t.  530.— In  order  to  justify  a  Magistrate  in  interfere 
iufiC  under  s.  680  of  the  Criminal  Procedure  Code, 
it  is  necessary  that  he  should  be  satisfied  that  there 
exists  a  dispute  .concerning  laud  which  is  likely  to 
induce  a  breach  of  the  peace,  i.e.,  there  must  be 
a  reaeonjfcble  apprehension  that  a  disturbance  of  the 
peace  is  likely  to  occur,  rendering  it  necessary  for  him 
to  take  immediate  steps  to  prevent  it,  and  not  merely 
that  it  is  probable  a  breach  of  the  peace  may  occur  if 
proceedings  under  s.  680  be  not  taken.    Pamodvb 

BlDBTADHirB  MOHAPATBO  V.  STAMAKUin)  DBY 

[I.  Ij.  B^  7  Galo.,  885 :  8  C.  Ii.  B.,  514 


8a 


Dispute  likely 


to  cause  breach  of  the  peace — Duty  of  Magistrate — 
Criminal  Procedure  Code  (Act  Xoft882J,s,146.'-' 
It  is  the  duty  of  a  Magistrate,  before  .taking  pro- 
ceedings under  s.  14i6  of  the  Criminal  Procedure  Code, 
to  satisfy  himself  whether  there  Is  any  dispute  likely 
to  cause  a  breach  of  the  peace,  and  that  the  sug* 
gested  apprehension  of  a  breach  of  the  peace  is  not 
merely  colourable,  and  made  to  induce  him  to  deal 
with  .  matters  properly  cognisable  by  the  CivU 
Court.  Ik  thb  mattbb  ov  Obhot  Chandra 
MooKBBJEB.     Obhot    Chandba    Mookbbjbe    r. 

MOHAMBD  SaBIB 

[L  Ii.  B.,  10  Calc  78: 18  C.  I..  B.,  410^ 


88. 


—  Future  breach  of 


peace. — ^There  being  no  present  danger  of  a  breach  of 
the  peace,  the  fact  that  such  a  bresch  is  likely  to 
^ake  place  at  a  future  time  will  not  justify  a  Magis- 
trate in  making  an  order  under  s.  6£0  of  the  Criminal 
Procedure  Code,  1872.  Uma  Chubn  Santba  v, 
Bbui  Madhub  Rot  7  C.  L.  B.»  852 

Centra,  QrsBN  v.  Mohbsh  Chundbb  Bot 

[24  W.  B.,  Cr.,  67 


84. 


Criminal   Pro* 


cedure  Code,  1672,  #.  530 — Order  made  on  inst^» 
dent  material — Order  without  jurisdiction, — Where 
the  proceeding  recorded  by  a  Magistrate,  under  s.  680 
of  the  Criminal  Procedure  Code,  is  based  on  materials 
which  do  not  disclose  sufficient  ground  for  consider- 
ing that  a  breach  of  the  peace  is  imminent,  an  order 
calling  upon  the  parties  concerned  in  the  dispute  to 
attend  in  Court,  and  give  in  a  written  statement  of 
their  respective  claims,  in  respect  of  the  fact  of 
actual  possession  of  the  subject  of  dispute,  may  be 
set  aside  as  made  without  jurisdiction.  Chuitdbb 
Madhub  Ghosb  v.  JuaGTTT  Chuitdbb  Sbv 

[4  C.  Ii.  B.,  488 


85. 


Criminal  Pro" 


cedure  Code,  1861,  s.  318—Qrcunds  for  belief  in 
likelihood  of  breach  of  peace. — Under  the  provisions 
of  s.  318  of  the  Code  of  Criminal  Procedure,  the 
Magistrate  should  specify  the  nature  of  the  informa- 
tion received  by  him,  and  state  the  principal  facta 
which  by  the  exercise  of  a  judicial  discretion  he 
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DIGEST  OF  CA8BS. 
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POB8ES8ION,  ORDEB  OF  CBIMINAIi 
COUBT  AS  TO—continued, 

2.  LIKELIHOOD  OF  BREACH  OF  THE 
PEACE -eofi<t»M(f. 

derivefl  therefrom  and  which  in  hifl  judgment  consti- 
"tnte  grounds  for  belieTing  that  a  dispute  concerning 
certain  land  exists  which  is  likely  to  induce  a  breach 
of  the  peace ;  and  the  roobokari  which  s.  818  pre- 
scribes should  plainly  set  out,  without  reference  to  any 
other  documents  at  all,  the  actual  facts  which  consti- 
tuted the  ground  for  such  belief  on  the  part  of  the 
Magistrate.  In  the  matter  of  the  petition  ofSuther* 
land,  9  B.  L,  «.,  929 :  IB  W,  J2.,  Cr,,  11,  explained. 

Ih   THB  MATTBB  OV    THB    petition  07    KiSHOBBB 

MOHUV  BoT  .     18  W.  B.,  Cr.9 10 


90* 


Reqnieile 


rfe«ic«.— There  is  nothing  which  defines  on  what 
grounds  the  Magistrate  shall  be  satisfied,  or  limits 
him  to  bein^e  satisfied  by  evidence  given  before  him. 

Ik  THB  MATTBB  07  THB  PBTITION  07  SVTHBBLABD 

[9  B.  I4.  B.,  389 

8.  C.  SVTHBBLAFI)  r.  CboWDT 

[18  W.  B..  C3r.,  11 

Under  the  Code  of  1861,  the  Magistrate  had  "to 
be  satisfied  that  a  breach  of  the  peace  was  likely," 
and  it  was  formerly  held  he  mast  be  satisfied  by 
evidence.    AHONTMoaf  Ca8b     .  4  Mad.*  Ap.,  49 

Tabatdi.  Muhdul  r.  CninrDBB  Bhoobuk  Bakbb- 
«B 16  W.  B^  Or.,  74 

Ik  THB   MATTBB  07   TUB    PBTITIOB  07    SuTHBB* 

i^n> 9B.  IfcB.,SS9 

A  police  report  was  held,  both  under  thnt  Code  and 
under  the  Code  of  1872,  not  to  be  sufllcient  evidence. 

Iir  THB  VATTBB  07  THB  PBTITIOV  07  BHADBBSWABI 

Chowdhbadt  .  .    7  B. !«.  B.,  329 

S.  C.  Bhupbbsbobt  Chowdhbaib  r.  Gobbkdhuh 
Majhbb 16  W.  B,  Cr.,  17 

EiiAHBB  Nbwoz  Khak  f .  SVBlTBinnnSBA 

[5  W.  B..  Cp.,  14 

Iir  THB  XATTBB  07  THB  PBTITIOK  07  ShAKA- 
fiAVKAB  MA2UHDAB    .  9  B.  I«.  B^  Ap^  45 

S.  C.  SHAVAflUBBrB  MOZOOYDAB  v.  AKITIIDO- 
V OTBB  D0B8BB  18  W.  B^.  Cp.,  64 

Abhata  Chowdbt  r.  Bbab 

[6  B.  I..  B^  Ap.»  148 
15W.R,Cp.,42 

QiTBBH  «.  Bhtbo  Datal  Siko 

[8  B.  I..  B.,  A.  Cr.,  4 
UW.B.,Cp.,46 

See  also  Puddomobbb  Dasbbb  r.  Jvo-aoDUXBA 
DA88BB 25W.  B«.Or.,8 

And  under  the  Code  of  1872  the  report  of  an 
Ameen  was  held  not  to  be  sufiidcnt  to  base  an  order 
upon.    QUBBF  r.  Soitmbbb  Ahib 

[20  W.  B..  Or.,  57 

Under  the  Code  of  1872,  an  explanation  was  added 
that  the  Magistrate  might  be  satisfied  as  to  the  likeli- 
hood of  a  breach  of  the  peace  on  a  report  or  other  ui- 
f ormatioDi  but  as  to  the  fact  of  possession  on  evidence. 


FOBSBS8ION;  OBDEB  OF    OBIMIirAI. 
X!OUBT  A8  TO—eowtinmed. 

2.  LIKELIHOOD  OF  BBEACH  OF  THB 
PEACE— «oi»ft»M<2. 

The  following,  however,  was  a  later  holding  under 
the  Code  of  1872  with  regard  to  a  police  report. 

S7.   -     *  Criminal   Proce* 

dure  Code,  1872,  e.530^Eeeord  of  pounds— J?oiice 
report.  Incorporation  of^JSvidenee  of  po99ee9ion — 
JSvidenee  of  title.— In  proceedings  under  s.  590 
of  the  Criminal  Procedure  Code,  the  Afagiatiate 
recorded  the  following  words:  ''Whereas  from  the 
police  report  a  breach  of  the  peace  is  probable/'  and 
found  that  certain  persons  were  in  possession.  Meld 
that,  although  the  record  of  grounds  was  unsatis- 
factory, as  the  initial  proceeding  did  not  contsin 
within  itself  all  which  the  law  requires  to  be  recordedi 
— rig,,  in  the  first  place,  that  the  Magistrate  is 
satisfied  that  a  dispute  likely  to  induce  a  breach  of 
the  peace  exists  ;  and  in  the  second  place,  tbe  g^itrand 
upon  which  he  ik  so  satisfied, — yet  that,  as  the  police 
report  from  which  the  grounds  for  apprehen^ng  a 
breach  of  the  peace  appeared  was  incorporated  by 
reference,  the  final  order  was  not  defective.     Ik  thb 

MATTBB  OF  THB  PBTITIOV  OV  KaLI  KrISTO  ThAKITB 

V.  GoLAK  An  Chowdhbt 

[I.  Ii.  B^  7  Oalo.,  46 :  8  O.  Ifc  B^  245 

And  under  the  Code  of  1882,  the  Magistrate  is  now 
to  be  "  satisfied  on  a  police  report  or  other  informa- 
tion." 


88. 


Police  report 


eetting  out  prohahility  ofhreach  of  peace, — Sembfe — 
That  a  reference  by  a  Magistrate  to  a  police  report 
which  clearly  sets  out  the  probability  of  a  breach  of 
the  peace  is  a  sufficient  statement  of  the  reasons  for 
the  Magistrate's  bdng  satisfied  of  the  existence  of 
a  dispute  likely  to  cause  a  breach  of  the  peace,  within 
the  meaning  of  s.  145  of  the  Code  of  Criminsl 
Procedure,  1882.  Ooluok  Chukdbb  Pax  v.  Kaix 
ChabaitDb  .  .    Z.  Ifc  B^  18  Oala,  176 


89. 


Sxaminaiion  of 


parties— Criminal  Procedure  Code,  1861,  e,  818— 
Land  ditpufe. — ^When  both  the  ^puting  parties  are 
examined,  and  state  that  men  were  colle^ed  by  their 
opponents  for  the  purpose  of  commitHng  a  brMch  of 
the  peace,  a  Magistrate  is  justified,  witlraut  inquiring 
who  was  the  aggressor  or  the  aggrieved  party,  to 
proceed  under  s.  318  of  the  Code  of  Criminal  Prooe- 
dure,  and  to  take  whatever  steps  are  in  his  opinion 
necessary  to  prevent  a  breach  of  the  peace.     GviraA 

NABAIK  MiTTBB  O.  QOITB  SOONDBB  ChqWDHBT 

[15  W.  B..  Or.,  86 

In  cases  under  the  Codes  of  1861  and  1872  it  wss 
generally  ruled  that  a  proceeding  stating  the  gnmods 
for  his  beli^  in  the  likelihood  of  a  breach  of  the  peaee 
must  be  recorded  by  the  Magistrate.  Ahohtkoiifs 
Cabb 4  Mad.,  Ap.,  40 

TabAVDI  ISUVDirL  t,  CHTmDBB  Bhoosuv  Bahbb- 
jBB 18  W.  B.,  Or.,  74 

IV  THB  UATTBR  OV  THB    PBTITION   OB   KUSWSn 

NabautBhoob  L  L.  B^  4  Oalc,  860 

C9  0.IkB^66l 


.^^ 
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:]P08SE88I0N,    ORDEB  OF  CBIMINAI. 
COXTBT  AS  TO-^omtinued. 

2.  LIKELIHOOD  OF  BREACH  OF  THE 
PEACE— co»/ftfiMi^ 

GSUAMOKBB  V.  ISHUR  ChUKDXB 

[W.  B^  1864,  Cr.,  S 

In  bb  Sabhbb  Sxvoh  .        •    2^  W.  B^  Cr.,  60 

GoTBBmcBNT  «.  Ohoulv  Mahombd 

[1  Agra»  Cr.,  88 

IV  TBB    MATTBB    OV    KASBBB    KiBHOBB    BOT  V. 

Tabivi  Kakt  Lahobi    .     8  B.  Ii.  B«,  A.  Cr^  76 

[15  W.  B^  Cr^  42  note 

QrBBN  V.  BuFJXBT  MoLLA    .    8  W.  B«,  Cr.,  81 

Mukhoda  D0B8BB  V.  QuBBH     18  W.  B,,  Cr^  4 

Is  THB  MATTBB  OB  OKHIL.ChVHDBB  BIBWAB 

[1  C.  Ij.  B^  48 

Bbo.  r.  OviBTO  Nauth  Jjia 

[1  Ind.  Jur.»  N.  8..  889 
6  W.  B.»  Cr.,  61 

«nd  tbat  the  ominioD  to  do  so  wic  fatal  to  tho 
Magiitrate's  proceedings.  Bxaicbahdbb  Bboux  r. 
Tbk  Bahadoob    .  .    17  W^  Bn  Gr.«  68 

Habtbt  v.  l^BioB  4  W.  B.,  Cr^  96 

MOKOLO  «.  DVBGhA  NABAIN  NaG 

[86  W.  B..  Cp^  74 

In  certaia  cases  it  was  raled  that  the  recording  of 
«  proceeding  was  nnnecessiiry.  Dctbiao  Sinoh  «. 
Uma  PB08HA9    .  .^   84  W.  B.9  Cr.,  16 

GOITB  MOHITN  MaJBB  V,  DOOLLITBH  MAJBB 

[88  W.  &,  Gr.,  81 

and  in  one  it  was  doubted  whether  it  was  necessary 
or  not.  Damopub  Biddtadhub  Mohafatbo  r. 
SrAicAwnD  DxT         .       I.  Ij.  B.,  7  Calc.,  886 

[8  C.  L.  B.,  514 

No  form  of  proceeding  was  necessary.  Jotbax 
Sdigh  r.  JuoHABAiir  DooBBT  .  10  W.  B^  Cr.9 16 

40.  The  provisions  of 

«•  818  of  the  Code  of  Criminal  Piooednre  were 
held  to  be  substantially  complied  with  when  the 
Magistrate  stated  that  he  was  satisfied  that  the  dis- 
putes between  the  parties  were  likdy  to  induce  a 
breach  of  the  peace,  and  recorded  his  opinion  that  the 
<inly  way  of  bringing  those  disputes  to  a  satisfactory 
settlement  was  by  proceeding  under  the  section 
quoted.  Iv  thb  mattbb  ob'  thb  PBTinoir  ov 
BiBBBBHUB  Nabaiv  If  ahtah    .    8  W.  B..  Cr.»  88 

Under  the  present  Code,  it  is  not  necessary  to  record 
any  proceeding,  but  the  order  for  the  attendance 
of  the  parties  must  show  the  grounds  which  satisfied 
the  Mslgistrate. 


41. 


Criminal  Prcce* 


dmre  Code  (Act  V  of  1898),  t.  IdS^Procedmre-^ 
Dispute  about  right  to  perform  service  in  a  public 
temple. — ^A  Magisbnate  professing  to  act  under  s.  145  of 
the  Criminal  Procedure  Code  (Act  V  of  1898)  is  bound 
to  follow  the  proper  procedure.  He  must  set  forth 
the  grounds  on  which  he  is  satisfied  that  there  is 


POSSESSION,    OBDEB  OF  CBIMINAXi 
COUBT  AQ- TO  ^continued. 

^  LIKELIHOOD  OF  BREACH  OF  THE 
PEACE— cofi<t»«s(/. 

a  dispute  likely  to  cause  a  breach  of  the  peace. 
IH  BB  Pavdubakg  GoyiVD 

[X  I<.  B.,  84  Bom.,  587 

48.  Criminal  Froe€^ 

dure  Code  (Act  X  of  1882),  #.  IdS—Breaah  of 
the  peace — Police  report-^  Dutiee  of  MagietraU 
acting  under  ♦.  145— Record  <if  grounds,— Before 
instituting  proceeding  under  s.  145  of  the  Code  of 
Criminal  Procedure,  a  Magistrate  is  bound  to  satisfy 
himself,  on  grounds  which  are  reasonable,  that  a 
breach  of  the  peace  is  imminent  in  regard  to  properties 
of  the  description  specified  in  that  section,  and  tbat 
a  dispute  likely  to  cause  a  breach  of  the  peace  exists 
concerning  them;  and  the  grounds  stated  by' him 
must  be  such  as  to  satisfy  a  Court  of  revision  before 
which  such  case  may  be  broujicht  by  any  of  the 
parties  concerned.  Where  a  Magistrate,  in  conse- 
quence of  the  institution  of  various  cases  relating 
to  breaches  of  the  peace  between  the  partisans  o!  two 
rival  zamindars,  .had  directed  the  pjlice  to  enquire 
and  report  whether  there  were  sufficient  grounds 
ft)r  proceeding^  under  s.  145,  Criminal  Procedure  Code, 
and  having  received  a  report  which  both  suggested 
the  necessity  for  such  proceedings  and  set  forth 
substantial  reasons  in  support  of  the  suggestion,  made 
such  report  the  foundation  for  the  procc»lings  which 
he  instituted,  it  was  contended,  among  other  things, 
that  the  Magistrate  had  not  complied  with  the  provi* 
sions  of  the  Code  in  omitting  to  state  the  grounds 
of  his  being  so  satisfied  of  the  imminence  of  a  breach 
of  the  peace.  Reld  that,  inasmuch  as  the  police 
report  contained  abundant  evidence  of  the  likelihood 
of  a  breach  of  the  peace,  it  was  sufficient,  for  the 
purpose  of  notice  to  the  parties,  for  the  Magistrate 
to  cite  it  as  the  ground  of  his  proceeding  on  which  he 
was  satisfied  that  a  dispute  within  the  terms  of 
s*  145  existed,  and  that  it  would  be  open  to  the  parties 
during  the  proceedings,  if  they  disputed  the  necesnty 
for  them,  to  show  before  the  Magistrate  that  no 
such  dispute  existed,  or,  if  so  adviMd,  to  move  the 
Court  of  revision  to  set  aside  the  proceedings,  on  the 
ground  that  the  Magistrate  had  proceeded  on  grounds 
which  were  not  reasonable  or  wluoh  could  not  be 
held  to  be  sufficient  to  satbfy  him  that  such  a  dispute 
existed.    Dhabfut  SnraH  r.  Cbattbbput  Sihoh 

[X  Is.  B.,  20  Calo.,  518 

4a  Criminal  Proee* 

dure  Code  (Act  X  of  18S2J,  ««.  146,  697— Breach 
of  the  peace — Record  of  gromnde  for  Magistrate 
taking  proceedings  under  «.  145 — Police  report — 
Sessions  Judge  not  empowered  to  order  proceedings 
under  1. 146 — InwUiditg  of  proceedings  so  instituted* 
— To  justify  the  initiation  of  proceedings  under  s.  146» 
Criminal  Procedure  Code,  it  is  not  sufficient  that,  in 
course  of  a  trial,  it  should  appear  from  the  statement 
of  a  witness  examined  that  a  breach  of  the  peaoe  is 
likely  to  ensue  in  consequence  of  a  dispute  regarding 
land.  Before  taking  action,  the  Magistrate  is  bound 
to  be  satisfied  from  a  police  report  or  other  information 
on  this  point,  and  he  is  also  bound  to  make  an  order 
in  writing  stating  the  grounds  of  his  being  so  satisfied* 
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DiaitST  or  CASKS. 
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POBBESSIOKp  OBDSB   OS  CBQCINAIi 
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%  LIKELIHOOD  OF  BBBACH  OF  THE 
PEACE  ~  continued, 

and  tliiB  most  be  served  on  the  parties  to  the  dispnte  $ 
for  it  it  the  intention  of  the  latr,  not  only  that 
Magistrates  should  have  sufficient  grounds  for  pro- 
ceeding under  s.  145*  but  that  they  should  inform 
the  piuties  conc<  rned  of  the  grounds  on  which  they 
are  proceeding.  A  Sessions  Judge  is  not  competent 
to  order  a  Magistrate  to  take  action  under  s.  145. 
He  should  rather  draw  his  attention  to  the  nature 
of  the  dispute  in  the  trial  before  him«  so  that  the 
Magistrate  may  exercise  bis  own  discretion  as  to 
the  necessity  of  proceedinga.  Proceedings  so  initiated, 
when  there  is  nothing  in  the  police  report  or  else- 
where to  justify  them,  would  be  Toid,  and  s.  537  of 
the  Criminal  Procedure  Code  would  hnvc  no  applica- 
tion. Oour  Mohan  Majec  v.  Boolhihh  Mafee, 
22  W,  B„  Cr.,  81,  cKssented  from.  Dhnnpmt  Sinffh 
T.  ChattBrpui  Sin^h,  J.  L,  E.,  20  Cole,  513, 
followed.  QuBBV-EMFBKflB  V.  GoBDrD  Chahbiu. 
Das     ....    L  I<.  B^  20  Calo.,  520 


4A. 


Criminal  Proc€' 


dure  Code  (1682),  e,  145— Authority  of  Dietriet 
Magiatrate — Suh'Diritional  Magietrate.—  In  a  case 
where  a  District  Magistrate  made  an  order  stating  that 
in  his  opinion  it  was  the  duty  of  the  Sub- Divisional 
Magistrate  to  institute  proceedings  under  s.  145  of 
Criminal  Procedure  Code, — Held  that  the  District 
Magistrate  had  no  authority  in  law  to  direct  the 
Sub-Divisional  Magistrate  to  institute  such  proceed- 
ings. A  Magistrate  proceeding  under  this  section 
must  himself  be  satisfied  by  a  police  report  or  other 
information  that  there  is  a  likelihood  of  a  breach 
of  the  peace,  and  he  has  a  discretion  as  to  whether  to 
institute  proceedings  or  not.  Queen-Emprees  ▼. 
Goffind  Chandra  Das,  I.  L,  £.,  20  Calc,  520, 
followed.  Kailash  Chakdba  Pal  v.  Eunja  Bbhabi 
PoDDAB    .  X  Ii.  R.,  24  Calo..  d91 

[1  C.  W.  N.,  808 


46. 


Criminal  JProce* 


dure  Code  (Act  V  of  1898),  #.  145— Likelihood 
of  breach  of  the  peace  ariting  from  act  of  aggres* 
eive  patty, — Where  the  Magistrate  found  thnt  the 
persons  who  attempted  to  do  bastu  puja,  which  is 
said  to  have  provoked  the  petitioners,  were  not 
entitled  to  perform  this  pu3a,--J7«/rf  that,  if  the 
petitionere  acted  properly  and  within  their  riehts, 
there  was  no  reason  to  suppose  that  any  breach  of  the 
peace  was  likely  to  be  ccmmitted  by  them.  Held 
also  that,  if  the  Magistrate  were  to  find  that  there 
was  likely  to  be  some  dispute  regarding  the  possession 
of  the  waste  land  on  which  the  puja  was  attempted 
to  bo  performe'i,  the  proper  course  for  him  to  take 
would  be  to  institute  proceedings  under  s.  145. 
Bbjot  Singha  KBoai  r.  Ekpbssb 

[8  C.  W.  N.,  468 


46.— 


—  Order  not  stating 

that  Magistrate  was  satisfied  that  there  was  likeli* 
hood  of  breach  of  the  peace— Criminal  Procedure 
Code  (1898),  s,  145,— Where  the  order  instituting  pro- 
ceedings under  s.  145,  Criminal  Procedure  Code,  did  not 
state  that  the  Magistrate  had  satisfied  himself  that 


POSSESSION,  ORDER  OF 
OOUBT  AS  TO^-eontinued. 

8.  LIKELIHOOD  OF  BREACH  OF  THB 
PEACE-~coae2«<i0dL 

a  dispute  likely!  to  cause  a  breach  of  the  peace  eziafeed 
concerning  any  land,  and  there  was  nothing  to  indicate 
a  likeliho^  of  a  breach  of  the  peace  in  the  petitioai 
of  complaint  On  which  the  proceedings  were  baaod^ — 
Held  that  the  procedings  were  without  juriadiction, 
and  as  such  must  b$  set  aude.  Ebsit  alias  KssH- 
WAS  SnrQK  V,  Mon  Mollah   .      4iC.  W.  S*^  67 

47, Order  inttHmtimg 

proceedings  under  s,  145  of  the  Code  of  Criminal 
Procedure  (Act  V  of  1898) -- Contents  qf  emek 
order— Irregulatitg  in  order,  making  proeaedimat 
without  jurisdiction,— Unless  a  Magistrate  oomplwa 
strictly  with  the  terms  of  s.  145  of  the  Code  of  Cnmi- 
nal  Procedure  by  stating  in  Ma  written  order  aU  thm 
particulars  necessary  to  enable  him  to  act  under  that 
section,  his  proceedmgs  are  without  jnrisdiction.  It 
is  not  sufficient  that  the  Magiatrate  should  have  before 
him  a  police  report,  and  that  he  should  have  given 
crden  thereon  that  a  written  order  he  drawn  up 
within  the  terms  of  s.  146.  It  is  his  doty  to  draw  u^ 
or  have  drawn  up,  an  order  which  in  all  reapects 
satisfies  the  requirements  of  the  law.  It  is  absolutely 
necessary  that  the  written  order  should  be  correct  and 
complete  in  ite  terms.  Mohsih  Sowab  o.  Nasaiis 
Bao  .  L  L.  B^  27  Gala«  861 


8.  PARTIES  TO  PBOCEBDIKOS. 

48.      -  -  Parties  claiming  to  be  in 

poBBeBsion  of  land»  the  eul^eot  of  dispute. 
Bight  of,  to  appear  in  proceedings— CrtflMsa^ 
Procedure  Code,  s,  145. — Before  taking  action  under 
s.  145  of  the  Code  of  Criminal  Procedure,  the  Ma^ 
trate  is  bound  to  be  satisfied  fmm  a  police  report  or 
other  information  ss  to  the  likelihcod  of  a  breach  of 
the  peace,  and  he  is  also  bound  to  make  an  order  in 
writing,  stating  the  grounds  of  his  l)eing  so  satisfied, 
and  this  must  be  served  on  the  parties  to  the  dispute  ; 
for  it  is  the  intention  of  the  law,  not  only  that  Magis- 
trates should  have  sufficient  grounds  for  procee&ig 
under  s.  145,  but  that  they  should  inform  the  parties 
concerned  of  the  grounds  on  which  they  are  proceeding. 
Parties  who,  though  not  actually  involved  in  tiio 
dispute,  claim  to  be  in  possession  of  lands  which  are 
the  subject  of  proceedings  under  s.  145,  should  not  be 
shut  oat  from  giving  evidence  in  support  of  their 
claims.  To  do  so  would  undoubtedly  occasion  very 
serious  prejudice  and  interference  with  any  posseeeioa 
which  they  might  be  able  to  establish.  Qubbk* 
Emfbbss  r.  GoBiin)  Chaitdba  Das 

[L  Im.  B.,  20  Cala»  520 


49. 


Parties  concerned  in  pro- 


ceedings—CrtmtnaZ  Procedure  Code,  #.  i45.— The 
words"  parties  concerned"  in  s.  146  of  the  Criminal 
Procedure  Code  do  not  necessarily  mean  only  the 
persons  who  are  disputing,  but  include  also  persona 
who  are  interested  in«  or  claiming  a  right  to,  the  pro- 
perty in  dbpute.  Bav  Chandba  Das  «.  Monohxtb 
Boy  ....       I.  Ij.  B.»  21  Calc,  29 
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3?088ES8ION,  ORDER  OF    GBIMINAIi 
COURT  AS  TO— continued, 

8.  PABTIES  TO  V^OCEKDl^GS'—conitutted. 

50. -  -  Criminal  Proee* 

dure  Code  (Act  V  of  1898),  #.  145 -**  Tariiet  con- 
cerned^* Meaning  of. — The  woi-dt  '*  roncerned  in  the 
<li8pnte/'  &8  used  in  i  145f  Criminal  Procedure  Code 
(Act  y  of  1898),  arc  not  limited  to  the  parties  actually 
concerned  in  the  dispute,  hut  include  parties  con* 
•cemed  in  the  subject-matter  of  the  dispute,  who 
n'ould  be  affected  b.Y  the  Mapistrato's  order  maintiun- 
ing  the  possession  of  any  third  party  in  their  absence. 

OAVESH  JjkLIA  r.  ATaBALI  CHAUDHUBI 

r4  C.  W.  N.,  768 


6L 


—  Crimina  I   Troce- 


dure  Code  (Act  X  ofl882J,  e.  145 -"  rarlie^  ccn- 
cemed  in  dispute  "-^Death  of  one  of  original 
parties — SuhttHntion  of  party  without  fresh  pro* 
ceeding  under  e.  145 — Posfetsionat  time  ofinetitw 
Hon  of  proceeding  or  et  time  of  final  order — 
Criminal  Procedure  Code,  e  5B7.—\\i  a  proceeding 
under  ■.  145  of  the  Code  of  Criminal  Procedure 
recorded  on  the  27th  April  1893,  A  and  B  were 
respectively  made  first  and  second  parties,  and  were 
ordered  to  put  in  statements  of  their  claims  to  the 
land  in  dispute,  which  they  accordingly  did.  B  died  on 
24tb  May  1893.  In  his  statement  filed  on  the  81st 
May,  A  disclaimed  any  interest  in  the  land,  but 
stated  that  his  mother,  D  K  (who  had  been  a  party 
-concerned  in  the  dispute  which  led  to  the  original 
proseedlng),  was  the  owner  and  in  possession  of  it. 
On  Ist  June  B  8  applied  to  be  substituted  as  a 
party  in  place  of  his  father  B,  D  K  and  B  8  were 
made  parties  without  any  fresh  proceeding  under 
«.  145  of  the  Code.  The  case  was  heard  on  27th 
June  and  7th  July,  and  on  17th  July  the  Magistrate 
found  as  regards  the  possession  in  favour  of  D  K, 
Meldhy  Pkthbkam,  C.J,,  and  Tbetslya v,  J.  (Rav- 
PiHi,  J;  dessenting),  that  since  the  possession  to  be 
enquired  into  was  the  posspssion  sit  the  time  of 
the  initiation  of  the  proceedings,  the  words  "  parties 
concerned  in  the  dispute"  meant  parties  concerned  at 
that  time :  there  was  no  power  in  sncha  proceeding  to 
introduce  parties  who  were  not  concerned  in  the 
-original  dispute  No  order  could  therefore  be  made 
against  B  8,  and  the  proceedings  were  bad  as  against 
him.  Per  Kakfihi,  J, — The  preliminary  proceed- 
ing under  s.  145  of  the  Code  may,  and  in  many 
-cases  must,  partake  of  the  character  of  a  general 
citation  to  all  the  parties  concerned  in  the  dispute  to 
appear,  and  it  is  not  necessary  for  the  Magistrate  to 
confine  his  final  order  as  to  possession  to  the  parties 
whom  he  may  have  named  in  the  preliminary  ])ro« 
ceecdng.  The  Magistrate  had  power  to  substitute  the 
name  ox  ^  5  for  that  of  his  father  without  commendng 
the  proceedings  de  novo.  The  alteration  in  s.  145  of 
Act  X  of  1 882»  the  present  Criminal  Procedure  Code,  of 
thelangua;;c  of  s.  5^0  of  the  old  Code,  Act  X  of  1872, 
implies  that  the  Magistrate  is  to  decide  on  the 
possession,  not  at  the  time  of  the  initiation  of  the  pro* 
•ceedings,  but  at  the  time  of  recording  the  evidence. 
If  there  was  any  error  in  the  proceedings,  it  was  one 
•«ured  by  s.  537  of  the  Code.  Bbcru  Shkikk  r.  Dbb 
JCuuABi  DikBi    .  L  li.  R.,  21  Calc  401 


P088ES8IOK,  ORDSEt  OF    CRIMINAIi 
COURT  AS  TO— continued. 

8.  PABTIES  TO  PROCEEDINGS— coa/tsfMi. 


5a 


Adding     parties— CrimtsaZ 


Procedure  Cods  fAct  V  of  I89sj ,  s.  145 —Jurisdic- 
tion— Breach  of  the  peace — Joint  trial  of  several 
cates,  whether  legal, — A  Magistrate  must  deal  with 
A  case  under  s.  146,  Criminal  Procedure  Code,  as  it  is 
originally  instituted.  If  he  finds  that  he  cannot  do 
soinrtspect  to  one  side  because  they  arc  not  parties  to 
the  dispute  or  because  it  has  been  shown  that  no 
breach  of  the  peace  is  likely  to  occur  from  any  action 
of  theirs,  he  should  put  au  end  to  the  case.  A  Alagis- 
tratc  is  not  competent  to  add  parties  after  the  insti- 
tution of  proceedings.  Where  a  Magistrate  tried 
together  three  cases  under  s.  145,  Criminal  Procedure 
Code,  by  consent  of  parties, — Held  that  the  pnrtiet 
iu  all  the  cases  not  being  the  same,  the  procedure 
adopted  by  the  Magistrate  was  bad  in  law.  That  the 
evidence  already  taken  might  be  accepted  in  one  of 
the  cases,  but  the  other  cases  must  be  separately  tried. 
Raj  Kumab  Singh  v.  Mahadbo  Szkgh 

[4  O.  W.  N.,  748 


58. 


Manager     of    company — 


Criminal  Procedure  Code  (1882J,  e,  145— Right  to 
no^tctf.— Where  proceedings  under  s.  145  of  the  Code 
of  Criminal  Procedure  were  instituted  by  a  Magis- 
trate regarding  a  dispute  as  to  the  right  to  dig  for 
coaI  in  a  certain  inouzah  which  was  claimed  by  a 
company  to  the  exclusion  of  those  in  possession  of  the 
surface  rights  of  a  portion  of  the  rooazah,  and  the 
Magistrate  made  the  manager  of  the  company  only  a 
party  to  the  proceedings,  and  not  the  comp&ny  itself, 
and  an  order  was  made  under  the  section  in  favour  of 
the  manager, — Held  that  the  order  was  bad  and 
must  be  set  aside,  as  the  parties  interested  were  not 
properly  before  the  Court.  The  manager  had  no 
interest,  except  as  suchi  or  possession  except  as 
representing  the  company,  and  such  possession  is  not 
the  kind  of  ptfssession  contemplated  by  the  section. 
Behabt  Lall  Tbigukait  9,  Dabbt 

[I.  Ii.  R.,  21  Calc,  916 

Kewaz  Ali  V,  Ram  Ballabh  Chakeatabti 

[L  Ii.  R.,  21  Oalc,  816  nota 

See  Bathoo  Lal  v.  Dovi  Lal 

[I.  Ii.  R.,  21  Calc,  727 

DoKHi  MujLLAH  V.  Hal  WAY 

[I.  Ii.  R.,  23  Calo.,  55 

64.  -     Maud  gar    in    possassion— 

Criminal  Procedure  Code  (Act  X  of  1882),  t.  145 
— Postession,  Order  of  Ci'iminal  Court  a*  to, — A 
person  who  is  i:i  possession  of  land  merely  as  m  uiager 
for  the  actual  proprietor  should  not  be  made  a  party 
to  proceedings  under  s.  145  of  the  Criminal  Procedure 
Code.  Behari  Jjall  Trigunmit  v.  Darbg,  I.  L,  S., 
21  Ca^c,  9-15,  followed.  Bbown  v,  Pbithibaj 
MAin>AL  .    I.  L.  R.,  25  Calo.,  428 

55, Parties  bound  by  order — 

Crimiml  Procedure  Code  C1882J,  s.  i45.— Orders 
passed  under  the  Criminal  Procedure  Code,  s.  145,  are 
binding  only  on  the  actual  parties  to  the  cases  in 
which  they  are  made.  Qubkn-Empbbsb  r.  Kuppat- 
YAB     .  .  I.  L.  B.,  18  Mad.,  61 
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POBSBSSIOKp  OBDEB  OF   CBTMINAIj 
CODBT  AS  TO- oontinued. 

8.  PABTIES  TO  PROCEEDINGS— con  ^'»i{«(^. 


56. 


Partiea  coQcemed— CWmiMaZ 


Procedure  Code  (18S2J,  s,  145 — Initial  proceedings 
— Adding  partiet  during  the  course  of  the  proceed- 
ing.— Before  initiating  proceediugK  under  b.  145  of 
the  Criminal  Procedure  Code>  it  is  the  duty  of  the 
Magiitrate  not  only  to  be  satisfied  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists,  but  also  to 
ascertain,  as  far  as  possible,  who  are  ccncemed  in  the 
dispute.  The  Magistrate  has  no  power  f  o  add  parties 
during  the  course  of  the  proceeding  unless  in  the 
initial  proceeding  he  is  satisfied  that  they  are  cincemcd 
in  the  dispute.  If  In  the  course  of  the  proceed- 
ings it  appears  to  the  Magistrate  that  it  is  absolutely 
necessary  that  other  parties  should  be  required  to 
attend,  ihe  only  course  open  to  him  is  to  ioititteanew 
proceeding.  Ram  Chandra  Das  v.  Monohvr  Roy, 
J.  X.  R„  21  Call'.,  29,  discussed.  Pbotap  Kabaiit 
SmaH  V,  Bajsvdba  Kabaiv  Sikgh 

[L  Xi.  B..  24  Calo.,  55 
1  C.  W.  N.,  8 

57. FartieB  oonoemed.  Meaning 

of — Collection  of  rents — Zamindart  and  tenant* 
ffersus  rival  tamindar*  and  tenants — Necessary 
parties  to  proceedings  under  s.  146  of  the  Code  of 
Criminal  Procedure — Omission  to  add  necessary 
parties — Addition  of  parties  during  proceedings. — 
The  Mords  in  s.  145  of  the  Code  of  Criminal  Procedure 
*'  parties  concerned''  in  a  dispute  do  not  necessarily 
mean  only  the  parties  who  are  duputing,  but 
include  also  persons  who  are  interested  in  or  claiming 
a  right  to  the  property  in  dispute.  It  is  the  duty  of 
the  Magistrate  on  the  materials  before  him  to  ascer* 
tain,  so  £ftr  as  he  can,  who  are  the  persons  interested  in 
or  claiming  a  ri^ht  to  the  property  in  dispute  and  to 
give  notice  to  them  all,  so  that  the  whole  matter,  so 
far  as  his  Conrt  is  eoncexned,  may  be  disposed  of  in 
one  proceeding.  Ram  Chandra  Das  v.  Monoh  vr  Boy, 
J.  L.  R.,  26  Calc,  188,  undFrotap  Narain  Singh  v. 
Rajendra  Narain  Singh,  J.  L.  J?.,  21  Calc^  29, 
followed.  Where  there  was  a  dispute  as  to  the  owner- 
ship of  lands  between  certain  samindars  and  their 
tenants  on  the  one  side  and  other  zamindars  and  their 
tenants  on  the  other,  and  the  real  matter  for  determina* 
tion  was  not  merely  which  of  the  two  parties  of 
samindars  were  entitled  to  collect  the  rents  of  the 
lands,  but  also  which  set  of  rival  tenants  was  entitled 
to  hold  actual  possession  of  the  lands,  and  in  a  proceed* 
ing  under  s.  145  of  the  Code  of  Criminal  Procedure 
the  samindars  only  were  made  parties  and  not  the 
tenants.  Seld  (Axebb  Au  and  STAinjnr,  J  J.)  that 
the  tenants  were  necessary  parties  to  the  proceeding, 
and  the  emission  to  make  them  parties  went  to  the  root 
of  the  case  and  was  an  illegality  affecting  jurisdiction 
which  would  justify  the  High  Court  in  settuig  aside 
the  order.  Pbiksbf,  J, — The  omission  to  join  the 
tenants  coald  not  ritiate  an  order  as  between  the 
samindars  on  an  objection  that  it  was  without  juris- 
diction, and  that  no  question  of  jurisdiction  arose  in 
the  matter.  The  High  Court's  powers  are  under  the 
Charter  Act,  and  these  could  be  exercised  only  in 
Inspect  of  jurisdiction.  Laldhaki  Sikoh  v.  SmcDBO 
NAXAnr  SnroH  .  1.Im.TL.,K  Calo.,  882 

[4aW.K.,618 


I   FOSSBSSIONp  OBDEB  OF  CBXMUTAI^ 
COUBT  AB  TO— continued. 

3.  PABTIES  TO  VROCEEDISQS— concluded. 


58. 


Farty  coming  in  and  eho^v* 


ing  that  there  is  no  likelihood  of  breaeh  ot 
peaoe^Criminal  Procedure  Code,l898,s.  145,  el.  fSJ 
—Necessary  parties.— S.  145,  cL  5,  of  Act  V  of  18^ 
does  not  enable  a  Magistrate  to  add  parties  to  tiie 
proceedings,  but  permits  a  stranger  to  come  in  and 
show  that  no  such  dispute  likely  to  cause  a  breach  of 
the  peace  concerning  any  land  or  water  exists  or  has 
existed,  and  the  latter  does  not  become,  nor  can  he  be 
made,  a  party  to  the  diipute  which  he  seeks  to  show- 
has  never  existed.  Senile — Where  it  appeared  from 
the  police  report  that  the  petitioners  were  also  con- 
cemed  in  the  dispute  and  the  Magistrate  found  th«t 
they  were^  brothers  of  the  first  party  living  in  joint 
mess  and  belonging  to  a  joint  undivided  family,  sach 
persons  ought  to  have  been  made  parties  to  the  pro- 
ceedings under  s.  145.  Javoxi  Nath  Roy  c.  Quxbv- 
EicPBBss        ....    8  C.  W.  ]Sr«.  828 


58. 


4.  NOTICE  TO  PABTIES. 


Obligation  of  Magistrate  to 


give  notice.— A  Magistrate  professing  to  act 
under  s.  145  of  the  Criminal  Procedure  Code  (Act  V 
of  1898)  is  bound  to  issue  notices  to  all  the  parties 
concerned,  so  as  to  give  them  an  opportunity^  to  put 
in  their  respective  cliums.  Iv  bb  FuxDVRksa 
GoyoTD  .  L  I<  B^  S4  Bom.*  68T 


80. 


Bight  to  notice —Parfe'ef  to 


proceedings  —Service  of  notice — Co-sharers. — ^In  a 
proceeding  under  s.  818,  Act  XXV  of  ^861,  there  is 
nothing  in  the  law  which  makes  it  necessary  for  the 
Magistrato  to  serve  notice  on  all  the  co-sharans  in  an 
eststo  which  may  form  the  subject  of  the  dispute. 
Ik  the  xatteb  of  thb  pbtition  ob  Gabibda 
Chjlbbba  Ghosb  .  .  8  R  Ii.  B.,  Ap^  88* 

S.  C.  Gobikd  CHifHDBB  Ghosb  v.  Abfhdo  Ohub- 
DBB  SiBCAB  .      18  W.  B^  Or.,  5^ 


8L 


Service  of  notice — Criminal 


Procedure  Code,  1861,  s.  318 — Service  of  notice  to 
cUtend.—The  mere  service  of  a  notice  upon  a  mofas- 
sil  naib  who  takes  no  steps  whatever  to  consult  his 
employer  or  act  under  his  directions  is  not  such  a 
notice  as  is  contempleted  by  s.  818,  Code  of  Criminal 
Procedure,  in  a  case  of  dispute  regarding  possession 
of  land.  Kavbukoibbb  Bosbbb  v.  Gooboo  Does 
Boy 17  W.  R,  Or.,  8 

8a 


Order  under  ♦.  530, 

Criminal  Procedure  Code,  1872,  to  whom  addressed. 
— Qumre — Whether  an  order  under  s.  580,  Criminal 
Procedure  Code,  1872,  can  be  directed  to  others 
than  the  unsuccessful  party  to  the  proceedings  under 
the  section ;  or  whether  such  an  order  oould  properly 
be  directed  to  the  public  at  large.  Ik  thb  icaitbb 
OB  KOBO  Kishobb  Chttobbbbuttt 

[7  O.  Ij.  B.,  881 


68. 


Nature  and  form 


of  notice — Intervener. — Although  no  particular  mode 
of  givini;  notice,  calling  upon  parties  to  attend  under 
this  section  before  the  Magistrate,  has  been  provided* 
yet  the  language  of  the  section  indicates  that  the 
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I»O8SE8SI0K»   OBDEB  OF  CRIMINAIi 
COURT  AS  TO^eoniinued. 

4.  NOTICE  TO  PARTlES—coneluded. 

notice  shall  be  addressed  to  known  individoals,  and 
not  be  in  the  form  of  a  pnblic  proclamation  or  cita- 
tion. There  is  no  provision  in  the  Criminal  Procednre 
Cwlc  for  allowing  an  intervener  to  come  in  in  the 
middle  of  proceedings  held  by  a  Magistrate  under 
B.  &30  of  the  Criminal  Procednre  Code,  1872.    Ik 

THB  XATTBB  OP  THB  PETITIOV  OP  KUVTrND  KlBAIV 

Bhoop  .  L  I«.  B.,  4  Calo.,  650 :  3  C.  I«.  B.»  651 

6.  EVIDENCE,  MODE  OP  TAKING,  ETC. 


64. 


Oral  evidence—Dtterfnination 


of  qvettion  ofpottetnon.^  Oral  evidence  is  the  prin 
capal  matter  upon  which  Magistrates  can  proceed  in 
determining  a  question  of  possession  under  the  Coda  of 
Crimmal  Pit)cedure.  Gobind  Nauth  Rai  r.  Akukd 
KauthBai  5W.B.,  Or.,79 

66, Witnesses — Criminal  Procedure 

Code,  1S61,  s.  318 — Ejcamination  of  wUnesset,  —A 
Magistrate,  proceeding  under  s.  818  of  the  Code 
of  Criminal  Procednre,  is  bonnd  to  examine  any 
witnesses  tendered  in  support  of  the  respective  claims 
to  actual  possession  of  the  laud  in  dispute  before 
passing  an  order.    Ahoktmous    .    6  MfuL,  Ap.,  4 

Ainno)BB  KooBB  r.  Sokabt  Koobb 

[9  W.  B.,  Cr..  64 


66. 


Criminal  Proee" 


dure  Code,  1882,  «.  145 — Procedure  under  that 
section — Attendance  of  toitneeees — Prooee*  to  «m 
^orce  attendance*— Proceedinf^B  under  s.  1J6  of  the 
Criminal  Prt)cedure  Code  should  on  all  points  of  pro- 
cedure be  regarded  as  summons  cases ;  and  although 
it  it  discretionary  with  a  Magistrate  to  issue  a  sum- 
mons on  a  witness  in  such  a  case,  yet,  when  any  one 
of  the  parties  applies  at  a  proper  time  for  process 
to  secure  the  attendance  of  his  witnesses,^  the  Magis- 
irate  should  not  arbitrarily  refuse  his  assistance  i  and 
where  such  refusal  ii  made,  it  is  incumbent  on  the 
Magistrate  to  record  his  reasons  for  such  refusal.    Ik 

THB  MATTBB  OP  THB  PBTTriON  OP  HiTBBBPBO  NaBAIN 

SiKGH  Chowdhbt  I.  Ik  P  ^  11  Calc,  762 


67. 


Criminal  Prooe* 


dure  Code,  s.  145 — Isstte  of  summons  to  witnesses — 
Magistrate,  Duty  of—  Process  to  enforce  attendance 
o/tri7«fM«#.— Though  in  a  proceedmg  under  s.  14S, 
the  evidence  is  to  be  recorded  as  in  a  summons  case,  it 
is  the  duty  of  the  Magistrate  to  issue  processes 
for  the  attendance  of  such  witnesses  as  the  parties 
may  desire  to  call,  unless  ho  can  show  good  reasons 
for  not  doing  so.  Hurendro  Narain  Singh  Chow- 
dhrif  V.  Bhohani  Prea  Baruani,  J.  X.  if.,  II  Ca'c, 
762,  fallowed.  Bax  Chakdba  Dab  r.  Monohtb 
BoT  ....       I.Ii.B.,21Calo.»Se 


6a 


ISridence  on 


oath — Actual  possession,— In  a  proceeding  under 
B.  818  of  the  Crimmal  Procedure  Code,  1861,  to 
determine  the  right  of  actual  possession,  it  is  neces* 
sary  that  the  CTidence  should  be  taken  upon  oath. 

OVBBK  V.  EA£I  ChABDBA  ShAH 

[7  B.  Ii.  B..  822 :  16  W.  B.,  Or..  18 


POSSESSION,  OBDEB  OF  GBIMOTAIi 
COUBT  AS  TO—continued. 

5.  KVIDENCB,  MODE  OF  TAKING,  ETC. 

— concluded. 

But  it  appears  not  to  be  absolutely  necessary  to 
examine  witnesses  at  all.  Semite— ^li  examined,  the 
evidence  should  be  on  oath.  Qubbv  v.  Ballabh 
Kant  Bhattaohabjbb 

[7  B.  I«.  B.,  824  note ;  11 W.  B.»  Cr.,  86 

69. Beoording  evidenoe— Omi«- 

sion  to  record  evidence — Inquiry, — Taking  the 
statements  of  both  parties  without  recording  evidence 
in  proof  of  either  is  not  an  "  inquiry.'^  Quben  o.  So- 
KA00I.LAH  2W.  B.yCr.,44 


70. 


Mode  ofrecord* 


ing  evidence — Disfmte  likely -to  cause  breach  of  the 
peace.—ln  an  inquiry  under  s.  6S0,  Act  X  of  1872,  as  a 
preliminary  to  an  order  relatiye  to  land  about  which 
there  isa  ^sputelikely  to  cause  a  breach  of  the  peace, 
the  evidence  should  bo  recorded  by  the  Magistrate  in 
the  manner  provided  by  s.  9M,  KHBTTBBXOiniB 
Dobsbb  9.  Sbbbnath  Siboab    11  B  Ii«  B.«  Ap.«  5 

71. Neglect  to  obey  order  to 


put  in  statementB— CnWnaf  Procedure  Code, 
1861,  s,  318.— When,  in  a  case  under  s.  818.  Code  of 
Criminal  Procedure,  a  Magistrate  had  taken  any 
evidence,  he  was  held  to  be  not  justified  in  refusing  to 
proceed  with  the  case  because  the  parties  neglected  to 
file  written  statements  on  the  day  fixed  for  filing  the 
statements.  Iir  thb  vatibb  or  Qoluok  Chitkdbb 
Mttbb  .        .        UW.  B..  Cr..8 


72. 


Irregularity  in  taking  evl- 


denoe — Taking  evidence  in  two  cases  together — 
Bight  to  ^epetrate  inquiry, — Two  investigations  undiBr 
8.  818,  Code  of  Crimmal  Procedure,  1861,  were  before 
a  Magistrate,  who,  after  decidiilg  one  of  the  cases, 
remarked  on  the  other  that,  because  the  lands  adj<nned, 
he  had  taken  the  evidence  in  the  two  cases  together, 
and  found  it  unnecessary  to  continue  the  inquiry 
further.  Held  under  s.  404  that  the  parties  kept 
out  of  possession  were  entitled  to  a  full  inquiry. 
Watsok  &  Co.  v.  SaBHOMOTBB    8  W.  B.^  Or.,  68 


6.  DBCISION  OF  MAOISTBATE  AS  TO 
POSSESSION. 


78. 


Objection  t3  decide  question 


of  poBsesBion — Procedure  by  Magietrate,— In  a 
case  of  disputed  possession  likely  to  1^  to  a  breach 
of  the  peace,  the  Magistrate,  instead  of  merely  binding 
down  the  parties  to  keep  the  peace,  and  declining  to 
interfere  further,  is  bound  to  dispose  of  the  question 
of  possession  under  s.  818,  Criminal  Procedure 
Code,  1861.  Iv  thb  xattbb  of  thb  PBrmoir  or 
ANTimirATH  Boy  .       4  W.  B.,  Cr.,  12 

74. Power  to  decide  question  of 

pOSSeBsion — Becognitance  to  keep  peace, — If  a 
Magistrate  is  satisfied  that  the  circumstances  require 
it,  he  may  make  an  order  under  s.  818  of  the 
Code  of  1861,  notwithstanding  that  he  has  taken  re« 
cognizances  under   s.    282.    In   thb    mattbb   of 

THB  PBTlTlOir  OF  SVTHBBLAin) 

[9  RUB., 228:18  W.B.,Cr^U 
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POSSESSION,  OBDEB  OF    CBIMHTAIi 
COT7BT  AS  TO  -continued. 

6.  DECISION  OF  MAGISTRATE  AS  TO 
rOSSESSION— coM/iimei. 


75. 


QaeBtion  for  deciBion— Pot- 


tettion — Title, — In  a  CMe  of  dispnted  possosaion  of 
land,  the  Magistrate  should  look  to  poweuion,  not  to 
right,  ue,,  maintain ing  in  p^tsessioa  the  party  in 
possession,  and  forbidding  distnrbance  of  possession. 
<}bijakokbb  v.  Ishub  Chundeb 

[W.  B.,  1864,  Or.,  2 

Is  BB  Sabhbb  SnroH  6  W.  B.,  Cr.,  60 

GOYBBNtfEBT  v,  GhOLAV  MAHOICBD 

[1  Agra»  Or.,  88 

Bbq.  r,  Omibtobauth  J  ha 

[1  Ind.  Jur.,  N.  S.,  899 
6  W.  B.,  Cr.,  61 

76. '  Criminal  ProeC' 

dttre  Code,  J861,  $,  SIS— Duty  of  Magistrate, —k 
Magistrate,  nndtr  s.  818  of  the  Criminal  Pro- 
cedure Coje,  is  to  inquire  into  the  question  who 
-is  in  actual  possosnoi  of  the  property  in  dispnte, 
withoat  considering  how  that  possession  had  been 
•obtained.    Dustitb  Husaho  Jahasji  v.  Fell 

[6  Bom.,  Cr.,  80 

BaFUJI  JAGJITAT  v.  MAQIBTBATB  OB  Kb  EDA 

[4  Bom.,  A.  C,  158 

77. ' — Duty  of  Magistrate  to  main- 
tain poBsession  even  w^hen  contrary  to  for- 
mer order  of  another  Magistrate. —Where  a 
Magistrate  found  that  an  order  of  his  predecessor 
made  two  years  provionsly  with  regard  to  possession 
of  certain  land  had  net  been  complied  with,  he  en- 
forced the  order  and  changed  the  po^ession  in  accord- 
juice  with  that  order.  Held  that  the  Magistrate 
ought  to  have  maintained  the  possession  which  he 
found,  even  if  it  was  inconsistent  with  his  predeces- 
sor's order,  and  that  he  ought  not  to  have  taken  any 
steps  in  the  matter,  unless  somo  one  actually  in  pos- 
session, and  guaranteed  possession  by  that  order,  came 
to  complftin  to  him  that  his  possession  was  threatened, 
•or  thai  he  had  just  been  forcibly  turned  out,  and 
asked  in  jiursuanco  of  tliat  order  to  be  maintained  in 
possession.    Qubex  r.  Pbotab  Chandba  Babooah 

[21 W.  B.,  Cr.,  2 

78.  -; Nature  of  order— Illegal  die^ 

poteeetion, — A  Magistrate  has  no  authority  to  rc- 
•store  to  possession  a  person  who  has  been  illegally  dis- 
possessed. He  mnst  declare  the  party  in  actual  pos- 
session entitled  to  retain  possession  until  ousted  by 
due  couri«e  of  law,  and  forbid  all  disturbance  of  such 
possession  in  the  meantime.  Hamjeebub  Doobey  v, 
LucHMONBE  Dabea  .  W.  R.,  1864,  Cr.,  5 


DooiuuN  Singh  r.  Shibba 
QUEEK  r.  Imamdandbb 
79. 


.     8  N.  W..  171 
7  W.  R.,  Cr.,  26 

Jurisdiction    oj 


Magistrate— OnUr  made  hjif  a  Ct«t7  Court — Power 
of  revision  by  the  High  Court, — It  is  the  duty  of 
the  Magistrate  when  the  right  to  possession  has  been 
declared  within  a  time  not  rnnote  from  his  taking 
proceedings  under  s.  145  of  the  Criminal  Procedure 
<?ode  to  maintain  any  o.-dur  which  has  been  passed  by 


POSSESSION,  OBDEB   OF  CBIMICTAL 
COUBT  AS  HO --continued, 

6.  DECISION  OF  MAGISTRATE  AS  TO 
POSSESSION~co»ft»KS</. 

any  competent  Court ;  and  therefore  to  take  proceed- 
ings which  necessarily  must  have  the  effect  of 
modifying  or  oven  cancelling  snch  orders  is  to  assume 
a  jurisdiction  which  the  law  does  not  contemplale. 
The  power  of  revision  to  be  exercised  by  the  High 
Court  is  limited  to  matters  of  jurisdiction,  that  is  to 
say,  to  cases  in  which  it  is  found  that  the  Mag^trate 
by  taking  proceedings  under  s.  145  has  acted  with- 
out jurisdiction.  Doitlat  Kobb  v.  Raveswabi 
K  EBi  alias  DuLiN  Sahsba 

[I.  I..  B.,  26  Calc,  626  ' 
8  C.  W.  N.,  461 

SO. l^rooedure  — Crimtiw/  Proee' 

dure  Code,  1872,  s,  530— Death  of  one  of  ihepartiee 
before  terminttiou  of  proceedings, — On  the  death  of 
one  of  the  persons  concerned  in  a  matter  i^ider 
s.  &30,  Code  of  Criminal  Procedure,  just  before  those 
proceedings  terminated  in  favour  of  that  person  and 
another,  though  it  would  be  more  regular  for  the 
Magistrate  to  postpone  the  proceedings  and  make  his 
representative  a  party  in  his  place,  the  prceocdings 
are  not  necessarily  bad,  since  the  death  has  prejudiced 
no  one.  Im  the  hatteb  of  AvBONDOiiOTEE  Dbbbb 
V.  LuofluuB  Pbbshad  Goao      .    2  C.  Ii.  B.,  264 

8L Bi3po88e88  Ion — Criminal  Pro^ 

cedure  Code,  1872,  s,  530— Illegal  dispossession- 
Ouster  without  authority  of  Civil  Court,— Ouaterhy 
one  perBon  of  another  lawfully  in  possession  of  property 
confers  no  rights  on  the  former  which  can  he  rccog* 
nized  in  proceedings  taken  under  s.  580  of  the 
Code  of  Criminal  Procedure.  The  Court  should  refer 
back  to  a  time  previous  to  the  quarrel  when  such 
possession  was  peacefully  enjoyed  by  one  or  other  of 
the  disputants.    Im  the  katteb  of  the  petition 

OF  MOHESH  ChUKDBB  KhAB 

[I.  Ii.  B.,  4  Cala,  417 

82.    Onus   Frobandi— Cr/mtjM; 

Procedure  Code,  1872,  s,  530,  Effect  of  order  fnder. 
— The  effect  of  an  order  under  s.  680  of  the  Criminal 
Procedure  Code  (Act  X  of  1872)  is  to  dccUre 
Hhe  person  in  whose  favour  it  is  made  to  be  in  poases- 
sian  at  the  time  of  the  proceedings  had  under  the 
section,  and  to  cast  the  burden  of  proof  upon  his 
ndvorsAry  in  an  ejectment  suit;  but  snch  an  order 
can  decide  nothing  as  to  how  tWat  possession  was  ob- 
tained or  as  to  antecedent  posses»i'>n.  BooUe  Singh 
V.  TIarohnnt  Xarain  Singh,  7  W,  J2.,  21?.  com- 
mented upo  1.  KoBo  CooMAB  Dabs  c.  Go  bind  r  hub- 
deb  Rot        ....      9C.  I«.B.,d06 


88. Keeping  person  in  possea- 

Bion  to  reap  or  op —Criminal  J'rocedure  Code^ 
1S72,  s.  530.— A  Magistrate  cannot,  under  s.  580, 
Code  of  Criminal  Procedure,  order  that  a  person 
be  kept  in  possession  until  he  has  reaped  the  crop 
standing  on  the  ground,  and  then  that  he  shall  give 
way  to  another.  When  there  have  been  loug-pending 
disputes  in  the  Courts,  he  should  detprmiue  who  was 
in  ]>eaccable  possession  when  they  commenced.    IB 

THE    ICATTEll  OF  BUBWABI   LAL  MISSEB  r.  KaSHA 

Peebhab  SiBaH  .         .    1  C.  I«.  B.,  186 
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POSSESSION,  ORDER  OF    CBIMINAIj 
COURT  AS  TO -continued. 

6.  DECISION  OF  MAGISTEATE  AS  TO 
POSSESSION  -  continued, 

•4. Ifature  of  required  posses- 

Bion— Criminal  Procedure  Cede,  1872,  e.  530— 
JPoueeeion  at  time  of  dispute. — The  poasession  regard- 
ing which  parties  are  required  to  give  proof  in  a  caee 
under  a.  580,  Act  X  of  1872,  relating  to  a  dis- 
pute for  land  in  respect  of  which  a  breach  of  the 
peace  is  apprehended,  is  possession  at  the  time  the 
proceedings  are  instituted  by  the  Magistrate,  and  not 
possession  at  the  time  the  Magistrate  comes  to  his 
deeision.  Ik  thb  mattis  op  tab  pbtition  of  Pib- 
THiBAM  Chowdhbt  .    30  W.  K.,  Or.,  61 


85. 


Actual    posset" 


tion— Criminal  Procedure  Code  (Act  X  of  1882 J, 
a.  145.— Vnder  s.  145  of  the  Criminal  Proce- 
dure Code,  the  Magistrate  has  to  find  which  of  the 
parties  is  in  possession  of  the  subject-matter  of  the 
dispute  at  the  time  when  he  is  inquiring  into  the 
matter,  which  in  the  contemplation  of  the  law  Is 
identical  with  the  time  of  the  institution  of  the  pro- 
ceedings, and  not  at  any  time  previous  thereto ;  and 
he  has  no  concern  as  to  how  the  party  then  in  actual 
possession  obtained  possession,  but  has  only  to  pass 
an  order  retaining  him  In  his  possession.  Amblbb 
r.  PusHOKG  .      X  L.  R.,  11  CalCp  865 

CHrKPBB  COOVAB  PODDAB  r.   ChCTNDBB   KAKTA 

Ghobb        .  L  I/,  R.,  12  Calc,  521 


86. 


Criminal  Proec 


dure  Code  (Aot  X  of  1882),  s.  145—Poeteetion, 
Inquiry  into— Time  at  which  Magistrate  has  to 
determine  who  was  in  possession— Undisturbed 
possession  immediately  before  dispute. — In  an 
enquiry  under  s.  1^5  of  the  Criminal  Procedure  Code 
where  the  property  in  dispute  was  forest  land,  the 
Tight  to  possession  of  which  was  exercised  by  cutting 
and  removing  liimber  from  time  to  time,  the  Magis- 
trate found  that  the  menof  the  first  party  had  been 
driven  away  by  those  of  the  second,  and  had  been 
unable  to  enter  the  forest  and  remove  the  timber 
alleged  to  have  been  cut  by  them ;  that  this  happened 
before  the  time  of  the  initial  proceedings,  and  con- 
tinned  to  the  date  of  the  hearing;  and  that  the  men 
of  the  second  party  had  been  able  to  bring  out  of 
the  forest  the  timber  which  had  been  cut.  Upon 
these  findings  he  came  to  the  conclusion  that  the 
possession  of  the  second  party  had  been  ^tablished, 
and  made  an  order  under  khe  section  in  thoir  favour. 
Meld  that,  having  regard  to  the  nature  of  the  pro- 
perty in  dispute,  these  facts  could  not  constitute 
legal  possession  of  the  second  party  at  the  Ume  the 
proceedings  were  mstituted.  Htdd  further  that 
in  like  cases,  having  regard  to  the  nature  of  the 
property  in  dispute,  and  the  mode  in  which  posses- 
sion may  be  exercised  over  it,  in  order  to  find  which 
party  was  in  possession  when  the  proceedings  were 
instituted,  it  is  necessary  to  inquire  which  party  was  ' 
in  undisturbed  possession  of  the  land  in  dispute  by 
felling  timber  and  removing  the  same  without  ob- 
jection on  the  occasion  immediately  preceding  the  one 
on  which  the  dispate  arose ;  and  whichever  party  be 
fonnd  to  have  been  in  possession  on  that  occasion 

VOL.  TV 


POSSESSION^,   ORDER  OP  CRIMrETAIi 
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6.  DECISION  OP  MAGISTRATE  AS  TO 
POSSESSION-con/fnifflrf. 

should  be  presumed  to  have  possession  at  the  time 
when    the    proceedings    were    commenced,    Jagat 

KiSHOBB  AOKABJYA  ChoWDHITBI  v.  KhAJAH  AsHAK- 

uitAH  Khan  Bahadttb  .    Z  L.  R.,  16  Oalc,  281 

®'» * Criminal  Proce- 

dure  Code,  1882,  s.  145— Magistrate  to  determine 
who  was  in  possession  at  what  /ime.— Under  s.  145 
of  the  Code  of  Criminal  Procedure  (Act  X  of  1882)j 
a  Magistrate  is  required  to  decide  which  of  the  parties 
))etwcen  whom  a  dispute  exists  is  in  possession  of 
the  subject  of  the  dispute  at  the  time  when  the 
Magistrate  decides  the  question  of  possession,  and  not 
at  any  time  previous  thereto.  I*  thb  mattbb  op 
HuoHAPA      .  ,    I.  Ii.  R,,  15  Bom.,  162 


88. 


Criminal  Proce- 


dure  Code,  s.  US— Order  for  interim  possession- 
Point  of  time  at  which  possession  is  to  be  loojked  at 
in  determining  which  party  is  entitled  to  an  order 
under  s.  145. — ^The  possession  which  a  Magistrate 
scting  under  s.  145  of  the  Code  of  Criminal  Procedure 
has  to  find  and  support  is  possession  at  the  time  of 
the  Magistrate's  proceedings.  Hence  where  a  Magis- 
trate decided  a  question  of  possession  under  s.  14$ 
upon  evidence  tsJcen  six  months  previonsly, — Held 
that  such  oider  was  irreguUr  and  unsustainable.  Iff 
thb  mattbb  ov  thb  pbtitiov  ov  Jai  Lal 

[I.  Ii.  B.,  13  AIL,  882 
See  Bbohtt  Shbikr  o.  Deb  Euhahi  Dasi 

Per  Pbthbbax,  C.  J.,  and  TRBVBiiYAir,  J,  (Rak- 
WNi,  J.,  dissenting).         •  I.  L.  R.,  21  Calc,  404 

89. Criminal  Procc' 


dure  Code  (1882),  ss.  145  and  146 -Possession, 
Inquiry  as  to— Time  at  whieh  Magistrate  is  to 
determine  who  was  in  possession  -  Order  passed 
under  s.  146  on  proceedings  taken  under  s.  145^, 
Criminal  Procedure  Code— Attachment  of  property, 
—In  setting  aside  an  order  passed  by  a  Magistrate 
under  s.  145  of  the  Code  of  Criminal  Procedure,  the 
High  Court  has  power  itself  to  pass  such  order  as 
should  have  been  made  by  the  Magistrate  in  the  case. 
It  is  impossible  to  lay  down  any  Jiard-and-fast  rule 
whieh  may  be  applicable  to  all  cases  as  to  the 
exact  point  of  time  to  which  an  inquiry  under  s.  145 
must  be  directed,  and  the  time  at  which  possession 
must  be  found  in  one  party  or  the  other  must  be 
governed  by  the  facts  of  each  particular  cose.  To 
hold  that  the  Magistrate  is  precluded  from  inquiring 
into  anything  before  the  date  when  he  actually  com- 
menced his  own  proceedings  might  in  some  cases 
lead  to  a  person  who  has  been  acting  in  an  nn* 
warrantable  manner  misusing  the  procoFs  of  the  law 
to  enable  him  to  carry  out  a  high-handed  and  ^- 
proper^  scheme,  which  could  never  have  been  the 
intention  of  the  Legislature.  In  a  proceeding  under 
8. 145  regarding  a  dispute  between  two  parties  con- 
cerning certain  collieries,  it  appeared  that  the  firat 
party  were  certainly  in  possession  of  the  buildings 
which  contained  the  office  where  the  business  of  the 
collieries  was  transacted,  and   where  all    the  cash 

10  ir 
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bookc  and  pspen  of  the  ImtineM  were  kept,  and  that 
the  lecond  party  had  during  a  period  of  about 
fourteen  days  prior  to  the  commencement  of  the 
proeeedings  fneceeded  in  obtaming  pciaession  of  the 
pttf,  wh«rTrt,  tramwayfl,  etc.,  of  the  colliery  by 
what  the  Court  considered  to  be  a  high-handed  and 
improper  scheme,  and  acting  in  an  nnwarrantable 
manner.  'I  he  Magistrate,  considering  himself  bonnd 
to  find  who  wss  in  actual  possession  at  the  date  of 
the  commencement  of  the  proceedings  by  himself, 
passed  an  order  in  faTonr  of  the  second  party.  JIe!d 
that  snch  order  was  bad,  and  that,  as  the  seccnd  party 
was  nndonbtedly  not  in  possession  of  the  whole  of 
the  property^  in  ^spnte,  and  the  effect  of  it  was  to 
place  them  in  possession  of  the  portion  that  was  in 
the  possession  of  the  first  party,  the  proper  order  to 
make  tinder  snch  circnmstances  was  one  under  s.  146, 
attaching  the  property.  Katbai  Jhebria  Coal  Co. 
If.  SiBKBiBHTA  Daw  &  Co.  I.  Ij.  B.,  22  Calo.,  207 


90. 


Criminal  Proee* 


dwf  Code  (1882),  «#.  145  and  146-^Pos$etn(m, 
Inquiry  at  io—Time  at  which  Magitfrate  i»  to 
determine  who  is  in  poeeeteion—JPreeumption, — A 
Magistrate,  in  making  an  order  under  the  Criminal 
Procedure  Code,  ss.  145  and  146,  must  inquire  into 
the  question  which  party  was  in  actual  possession  at 
the  time  of  the  institution  of  the  proceedings,  and'not 
at  the  time  when  the  order  is  made.  In  making  this 
inqidry,  the 'Magistrate  may  presume  that»  when  a 
vendor  sells  part  of  a  property,  he  retains  all  that 
he  does  not  selL    Aosa  Bakx  r.  Lbisbkak 

CL  I..  B..  18  Mad.,  41 

.    91,  ' ■  Final   order 

againet  persons  not  made  parties — Criminal  PrO' 

oedure   Code  (3898),  ss.  145,   146 A  final  order 

under  s.  146,  Criminal  Procedure  Code,  cannot  be 
made  a^^ainst  petens  who  were  not  made  parties  to 
the  proceedings  under  s.  146,  Criminal  Procedure 
Code,  or  who  were  in  the  case  regarded  by  the 
Magistrate  as  such,  though  notices  had  been  issued 
upon  them  to  file  written  statements  and  they  had 
only  entered  appeflrance,  but  had  done  nothing  else. 

JAUOKI  KATH  BoT  v.  QVBBir-ElfPBBSB 

[8  C.  W.  N.,  829 


92. 


Criminal  Proec' 


dure  Code,  1872,  s.  580— Parties  in  possession 
through  raitfais.—The  Criminal  Court  has  jurisdic. 
tion,  under  Act  X  of  1872,  s.  689,  to  determine  ques- 
tions of  contested  posBCSsion  between  parties  who  arc 
not  in  immediate  posseesion  of  the  subject-matter  of 
dispute,  but  claim  rent  from  tenants  who  actually 
occupy  it.  NoBiw  Chuitdbb  Kooimoo  v.  Jogbn- 
DBOKATH  BnrTTACHABJBB     .    26  W.  R.,  Cr.,  18 


98. 


Criminal  Proce- 


dure Code  (Act  X  of  1872),  s.  580—Intemiediate 
holders— Conatruetire  possession, — In  a  case  of  dis- 
puted possession  between  two  rival  lamindars,  con- 
structive possession  through  intermediate  holders 
(ticcadars),  to  whom  the  raiyats  pay  rents,  is  not  such 
possession  as  is  contemplated  by  s.  630  of  the  Code 
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of  Criminal  Procedure.    E1CFBB88  v.  Thakoob  Btal 
Smo      ....    L  I..  B^  8  Gale.,  820 


94. 


Criminal  Proet' 


dure  Code,  1872,  s.  690— Possession  hy  raigaiM.—In 
a  case  of  dispute  regarding  land  of  a  ooDsideiaUeant 
in  which  both  parties  contended  that  they  held  poi. 
session  of  the  area  thnmgh  the  means  of  raiyats,  it 
was  held  that  the  Magistrate,  instead  of  making  an 
ofder  under.s.  630  of  the  Criminal  Procedure  Code 
that  the  land  should  remun  in  the  possession  of  one 
of  the  parties  until  the  decision  of  a  competent  Civil 
Court,  should  have  proceeded  to  conrider  the  ques- 
tion which  party  was  in  possession  of  the  constituent 
portions  of  the  land,  piece  by  piece,  in  the  hands  of 
his  raiyats.  MmDHooBin) uK  Shaha  r.  B s jot  GoBnro 
Chowdhbt  .        .        .    aiW,  B.,Cp^55 


95. 


Oriminal  Proce- 


dure Code,  1672,  s.  580— Dispute  between  owners  of 
,    land— Constructive  possession,— S.  630  of  the  Code 

of  Criminal  Procedure  contemplates  ^spates  between 
,  owners  as  well  as  occupiers.  Per  Jackbof,  J.— 
,    Where  a  zamindar  has  let  his  lands  in  farm,  he, 

!  his  farmers,  and  the  occupying  raiyats,  are  all  in  their 
degree  concerned  in  any  dispute  as  to  possession 
which  may  arise,  and  they  ought  to  be  maintained  in 

.   posseesion  of  the  interests  which  they  severally  enjoy. 

'    Sutherland  v.  Crowdg,  18  W.  JR.,  U,  cited.    JTwI 

i  press  V.  Thakoor  Dgal  Sing,  I.  L.  S„  $  Calc.,  320, 
commented  upon  as  having  gone  too  far.  Habaic 
Nabain  Sikoh  r.  LuoHvi  Buz  BOT 

[6  C.  li.  B.,  287 


86. 


''''•      ^  Occupation     of 

trespasser— Possession.— The  actual  possession  in- 
tended by  Ch.  XXII  of  the  Code  of  Crimhial 
Procedure,  3861,  does  not  include  the  occupancy  of  a 
mere  trespasser.    AHOirTMoirs    .    6  Ifad.,  Ap^  18 

97. Breach    of   the 

peace— Actual  possessiou—Meeoguizanee    to   keep 

peace. — The  possession  of  a  iraster  by  his  servant, 

of  a  landlord  by  his  immediate  tenant,  the  person 
who  psys  rent  to  him,*— of  the  person  who  has  the 
property  in  the  land  by  the  usufructuary.—come  with- 
in the  meaning  of  the  words  *'  actusi  prssession  "  in 
8.  81fl  of  the  Code  of  Criminal  Procedure^  1861. 
Their  meaning  is  not  limited  to  bodily  possession! 
But  a  person  is  not  in  "actual  possession*'  where 
the  rents  are  paid  by  the  actual  occupiir,  not  to  him, 
but  to  an  intertlnediate  holder.  Iv  thb  v attbr  of 
THB  PBTinON  OF  SlTrHBBliAVD    .     9  B.  L.  B.,  229 

S.  C.  SuTHBBLAVD  u.  Cbowdt  18  W,  B.,  Ct.,  U 


9a 


■^  Claim  to  posses- 


sion bg  one  acting  as  servant  of  owners^  Parties. — 
Where  there  is  a  dispute  likely  to  load  to  a  breach  of 
the  pence  concerning  lands  and  proceedings  are 
recorded  and  had  under  s.  6  <0  oF  the  Criminal  Pro- 
cedure Code,  1872,  no  order  should  be  made  against 
one  who  is  acting  as  the  servant  of  another  person 
who  claims  to  have  possession  of  the  land,  unless 
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that  other  penon  is  made  a  party  to  the  proceedings. 
In  thb  mattkb  ov  Jxtbahan  «.  Baksbup  Dhobi 

[6  C.  la.  B.,  183 


99. 


Symbolical  pot» 


sesiion  — Seld  (Kbitp.  J„  dissenting)  that,  although 
symbolical  possession  is  not  entitled  to  weight  as 
against  a  party  proved  to  be  in  possession^  yet,  in  the 
absence  of  evidence,  it  is  in  itself  deserving  to  be 
taken  into  consideration.  Mitkolo  r.  Dubga  Nabain 
Nao 25  W.  B.,  Or.,  74 


100. 


Criminal  Pre 


cedure  Code  f  Act  X  of  1832) ,  a.  I45—Poi$€ssion— 
Title — Symbolical po**e9»ion.~  A  Magistrate  trying 
a  case  under  s.  146  of  the  Criminal  Procedure  Code, 
in  determining  the  question  of  possession,  took  into 
connderation  the  question  of  title.  Seld  that  he 
had  a  right  to  discuss  the  question  of  title,  if  in  his 
opinion  it  was  material  upon  the  question  of  posses- 
sion, and  that  the  mere  fact  that  he  had  considered 
and  discussed  the  question  of  title  would  not  in- 
validate his  decision  on  the  point  of  possession, 
provided  that  there  was  evidence  before  him  as  to 
who  was  in  possession.  SembiB—I'a  the  absence  of 
any  other  evidence  of  possession,  a  Magistrate 
would  be  justified  in  finding  possession  to  be  with 
a  person  to  whom  s\mbolicaI  possession  has  been 
shown  to  have  been  given  in  execution  of  a  decree,  i 
although  possibly  slight  evidence  would  be  sufficient  ! 
to  rebut  such  evidence  of  possession.  Baja  Habu  , 
V.  MuDBUV  MoHUH  Lalu  L  Ik  R.,  14  Cal&9  169 


lOL 


Criminal  Fro- 


eedure  Cods,  1872,  «.  680— Symbolical  poMcuion 
wnder  decree  of  Court.— K  certiin  mouzah  having 
been  sold  in  execution  of  a  decree  obtained  upon  a 
mortgage,  the  purchaser  claimed  a  right  under  the 
sale  to  a  hit  appurtenant  to  the  mouxah,  and  was  put 
by  the  Nasir  of  the  Civil  Court  into  symbolical  pos- 
session of  the  hAt  as  well  as  of  the  mouzah.  The 
judgment-debtor  r(>fused  to  give  up  actual  possession 
of  the  h&t,  maintaining  that  it  was  debutter  property 
of  which  he  was  the  shebait.  A  breach  of  the  peace 
being  imminent  in  consequence  of  the  rival  claims, 
proceedings  were  taken  under  s.  630  of  the  Ci-iminal 
Procedure  Code ;  and  the  Magistrate,  finding  that  the 
judgment-debtor  was  in  actual  possession  of  the  .  h&t, 
made  an  order  maintai'iing  him  in  such  possession 
until  ousted  by  a  Civil  Court.  Held  (setting  aside 
that  order)  that  the  Mauistrate  had  no  power,  under 
s.  680  of  the  Criminal  Pioccdure  Code,  to  direct  the 
judgment- debtor  to  be  retained  in  possession  until 
ousted  by  a  Civil  Court,  but  was  bound  to  see  that 
the  possession,  as  given  by  the  Nazir,  was  main- 
tained, leaving  it  to  the  debtor  t3  substantiate  his 
claim  as  shebait  in  a  Civil  Court.  The  Court  accor- 
dingly directed  that  the  purchaser  be  restored  to  pos- 
session, and  that  the  Mtgistrate  do  see  that  he  is 
kept  in  possession  until  ousted  by  due  course  of  law. 
Ik  thb  hattbb  of  CnuTBikPUT  Singh 

[5  C.  L.  R.P  200 
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102. 


Criminal  Pro* 


cedure  Code,  1872,  e.  630— Actual  poeseeeion—Poe* 
aeseion  of  wife  or  a aent.— In  an  inquiry  under 
s.  680  of  the  Code  of  Criminal  Procedure,  the  only 
thing  to  be  determined  is  the  fact  of  actual  posses* 
sion.  In  a  dispute  between  the  wife  of  a  lunatic  and 
the  manager  of  his  estate  with  retrard  to  the  possession 
of  certain  property,  the  Magistrate  attached  the  pro- 
perty, under  s.  531  of  the  Code  of  Criminal  Procedure, 
on  the  ground  1;hat  he  was  unable  to  satisfy  himself  as 
to  who  was  in  possession.  It  had  been  pruved  before 
him  that  the  wife  was  in  actaal  possession,  but  there 
was  a  doubt  as  to  whether  she  was  not  in  pt'ssession 
merely  as  the  agent  of  her  husband.  Be^d  that 
s.  6;  0  has  only  to  do  with  actual  possession,  and  that 
the  Magistrate  should  have  decided -that  the  wife  was 
in  possession.  In  thb  mattbb  ob  JroooDEBHABY 
Chowdhbaik         .  .        8  C.  L.  R.,  ©4 

103. Criminal  Pro- 
cedure Code,  1872,  e.  630— Real  right  to  poeeeeeion. 
—The  possession  in  regard  to  whieh  the  Magistrate's 
jurisdiction  under  s.  630  of  the  Code  of  Criminal 
Procedure  should  bo  exercised,  must  be  of  a  real  and 
tangible  character.  When  a  party  claims  under  a 
document  or  agreement  the  right  of  doing  certain 
things  over  a  large  extent  of  territory,  the  perform- 
ance of  acts  under  such  alleged  right  in  one  portion 
of  the  ground  over  which  the  right  extends,  although 
it  may  be  grod  and  sufficient  for  the  purpose  of 
keeping  alive  that  right  so  as  to  be  an  answer  to  the 
plea  of  limitation  raised  in  a  civil  suit,  is  not  of 
itself  a  sufficient  possession  on  whieh  the  Magistrate's 
order  under  s.  630  may  be  based  for  the  purpose  of 
forbidding  in  a  distant  locality  acts  not  necessarily 
in  confiict  with  such  possession,  th-  ugh  at  variance 
with  the  right.  Bbjot  Natr  Chattbbjbb  9. 
Bbboal  Coal  Com?aiit     .        28  W.  R.,  Or./  45 


104. 


Criminal  Pro- 


eedure  Code,  1872,  #.  530 -Manager  in  joint  pos 
eeeaion — Question  for  Civil  Court. — A-  mooktear 
holding  and  managing  a  burial  ground  for  several 
joint  proprietors  cannot  make  himself  out  to  be  in 
possession  for  one  more  than  for  another.  Kassih 
Habsih  Soobty  v.  Abbahim  Solbyan 

125  W.  R.,  Cp.,  24 

106.  Criminal  Pro- 
cedure Code  (Act  XX  V  of  186  fj,  e.3lS  -  Act  X  of 
1872,  #.  630— Certificate  of  a<tmin>»tration—Act 
XX  VII  of  1860,- A  and  A  had  a  dispute  about  pcs- 
nession  of  a  certain  muth.  A  was  decUn'd  by  tlio 
Magistrate,  under  s.  818  of  the  Criminal  Procedure 
Code,  to  be  in  possession.  Subsequently,  B  f!ot  a 
certificate  under  Act  XX VII  of  I860,  and  applied  to 
the  Magistrate  for  possfssion.  whieh  was  ^iven  to  ' 
him.  Held  that  the  Magistrate's  order  giving  po3-> 
session  to  B  was  irrtgnlar,  and  must  be  set  aside. 

DhTTKBAJ  GEBI  OOBWAMI  ».  SbiPATI  GIBI  GO8WAKI 

[2  B.  L.  B..  A.  Cr..  2T 

S.  C.  QUBBB  V.  SBBBPtm  GiBI  GoSSAIlT 

[11 W.  R.,  Cp.,  24 
10  K  2 
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See  AvuBAasB  Koowab  e.  Bambitchya  Dabs 

[25  W.  B,,  Cr.,  16 


106. 


Deoision  based  on  evi- 


dence of  title — Right  to  possettion — No  suffi- 
cient evidence  of  possession  was  produced  before 
the  Magistrate*  but  evidence  as  to  the  title  of  the 
person  m  whose  favour  the  Magistrate  found  was 
given,  and  the  Magistratr^  based  his  decisioji  upon  the 
latter  evidence,  and  determined  the  case  with  refer- 
ence to  the  merits  of  the  claims  of  the  parties  to  the 
right  of  possession,  ffeid  that,  although  the  Magis- 
trate would  have  been  justified  in  looking  to  the 
evidence  of  title  in  corroboration  of  the  evidence 
vt  possession,  he  was  wrong  in  basing  his  decision 
on  the  evidence  of  title,  and  his  order  was  set  aside. 
Ik  thb  mattbb  op  tub  fbtixion  op  Kali  Kbuto 

TSAKUB  V,  GOLAM  AU  ChOWDHBY 

[L  li.  R.,  7  Gala,  46  :  8  C.  Ii.  R.,  246 

107.  Criminal  Pro- 
cedure Code  (Act  X  of  1882J,  *.  146— Joint  hear- 
ing  of  the  cate  of  teveral  claimants — Number  of 
plots.  Dispute  as  to— Practice.-^A  Magistrate, 
proceeding  under  s.  145  of  the  Criminal  Procedure 
Code,  in  a  case  in  which  one  party  (thirty-nine  in 
number)  claimed  to  be  the  tenants  of  708  bighas  of 
land  belonging  to  one  T  R,  and  the  members  of  the 
other  party  (seventeen  in  number)  claimed  to  hold 
the  same  land  In  separate  parcels  as  their  maurasi 
jote,  tried  the  question  of  possession  as  between 
the  two  parties  in  one  case  notwithstading  the  protest 
of  the  maurasi  claimants  to  this  mode  of  procedure, 
end  decided  that  possession  was  with  the  party  of 
thirty-nine,  directing  that  they  as  a  body  should 
remain  in  possession  until  ousted  by  the  order  of  a 
Civil  Court  Btld  that  the  course  pursued  by  the 
l^tgistrate  at  the  hearing  was  prejudicial  to  the 
case  of  the  maurasi  claim'ants ;  and  that  the  form  of 
hia  order  was  open  to  the  <A>jection  that  it  would 
render  it  necessary  for  the  party  out  of  possession  to 
make  all-  the  persons  declared  to  be  in  possession 
defendants  in  any  civil  suits  brought  to  recover  pos- 
aession  of  the  land.  Atim  Mollah  r.  8atoo  Para' 
manic,  10  C.  L.  R.,  623,  distinguished.  Kxttuhvl 
Singh  r.  Um a  Sihgh     .       I.  Ij.  R.,  16  Calo.,  31 

106. Criminal  Pro* 

eedure  Code  (Act  X  of  1882J,  s.  145-'Order 
passed  under  s,  146  on  proceedings  taken  under 
s.  146,  Criminal  Procedure  Code—Power  of 
Court  on  revision.  -  Where  a  Magistiate  has  passed 
«n  order  under  s.  )46  of  the  Criminal  Procedure 
Code,  whereas  the  proper  order  in  the  case  should 
have  been  one  under  s.  146,  the  High  Court  on  revi- 
sion will  make  the  order  which  the  lower  Court 
ought  to  have  mad^k  Raja  Bahu  v,  Mnddun 
Mohun  Lall,  I.  L.  R.,  14  Calc,  169,  explained. 
Bbd)  e.  RiOHABDSoiT     .    I.  Ij.  R.,  14  Gale,  861 

7.  NATURE  A150  EFFECT  OP  DECISION. 


109,  — —  Effect  of  order  aa  regards 
lights  of  parties  as  determined  by  a  Civil 


7.  NATURE  AND  EFFECT  OF  DECISION 

— continued. 

Court— Criminal  Procedure  Code  (Act  Vofl898J, 
s.  145.—Ti\ii  otder  of  a  Magistrate  dealing  with  a  case 
under  s.  145  of  the  Criminal  Procedure  Code  (Act 
V  of  18.^8)  should  not  interfere  with  the  ri^hU  of 
the  parties  as  determined  by  previous  deciaioiis  of 
the  Civil  Court.    In  bb  Paitdubano  Gotind 

[I.  Ii.  R.,  24  Bom.,  627 

HO. '- Finding  as  to  possession 

— Criminal  Procedure  Code,  1*^72,  s,  6S0,—A 
Msgistrate's  finding  under  s.  530  of  the  Criminal  Pro- 
cedure Code,  1872,  is  coadusWe  as  to  the  question  of 
actual  possession.  A  Mamlatdar's  finding  on  such  a 
point  is  not  conclusive.  Lillu  r.  Annaji  Parash- 
ba>c      •  .    I.  Ij.  R.,  5  Bom.,  S87 

111.  Fousdari  Court,  Jurisdic- 
tion of— Possession — Question  of  title—The  juris* 
diction  of  the  Fouzdari  Court  was  confined  to  cases 
of  possession,  and  it  was  beyond  its  province  to  in- 
quire  into,  and  ascertain  titles  to,  landed  property. 

MOHESHUB  SiNOH  r.  GOVBRKMBNT  OP  IVCIA 

[8  W.  R.,  p.  C,  45 : 7  Hoore's  I.  A.,  288 

112.  .  -  Safifeot  of  order  as  to  possea- 

sion  — i^t^A^  and  title  of  parly  under  order. — The 
effect  of  the  order  of  the  "Criminal  Court  giviuiz  pos- 
session of  real  estate  is  merely  to  prevent  the  occu- 
pation^ beiug  disturbed  hy  violence,  and  confers  no 
right  or  title  o.i  the  party  put  in  possession.  Kadib 
BucBH  Khan  c.  Fussebh-oon-nissa 

[6  Moore's  I.  A.,  418 

113.   r — 9 Prevention    of 

breach  of  j.  eace — Adjudication  of  title — Criminal 
Procedure  Code,  1861,  Ch.  XXII,  ss.  318.321.— The 
object  of  Ch.  XXII  of  the  Crimi&al  Procedure 
Code,  18C1  (ss.  818-321),  is  to  prevent  breaches  of  the 
peace  likely  to  be  occasioned,  and  not  the  adjudication 
of  title.  In  thb  mattbb  ot  thb  PBTmoN  ov  Bax 
DtJTT  MisB  ...        1  Agra,  Gr.,  29 

QOTEBNMENT  r.  GHOLAM   MaHOKBB 

[1  Agra,  Cr„  9^ 

114. — question  of  title, 

—  In  a  simple  question  of  poisession,  all  that  a  'Cri- 
minal Court  can  dispose  of  is  the  necessary  right,  not 
the  proprietary  title.  Kashbb  Nath  Egobb  r.  Deb 
Kribto  BAikiANOoj  Doss        .       16  W.  B^  240 

Qbijahoneb  r.  Isrctb  Chunpbb 

rw.  R,  1864,  Or.,  2 

In  be  Sabheb  SiiyaH   .         .    6  W,  B.,  Cr.,  .60 

GOTEBNMENT  r.  GOLAM  MAHOXBD 

[1  Agra,  C.  83 
PoRESH  Nabain  Roy  v,  Watson 

[17  W.  B.,  Cr.,  8 

GOYEBNMENT  v.  SbbBPUTTBB  BoT 

[17  W.  B.,  Cr.,  60 

Rro.  r,  Ombito  Nattth  Jua 

[1  Ind.  Jur.,  N.  S.,  899  :  6  W.  B.,  Cr.,  61 

Bapujt  Jaojitay  r.  Maoistratb  or  Khbda 

[4  Bom.,  A.  C.  168 
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DooBJVv  SnrGH  f.  Shibba 
QvBxir «.  Imak  Bavdbb 
115. 


7  W.  B.,  Or.,  29 


Third  partiei 


JDisohediencc  of  order. — Where  an  order  under 
8.  318  of  the  Criminal  Procedure  Code,  1861,  was 
made  between  A  on  the  one  side  and  B  and  the 
three  tenanti  of  £  on  the  other,  declaring  that  A 
was  in  poBsesBion  of  the  property  in  dispute,— ^e/<2 
that  this  order  was  only  binding  on  the  actual  parties 
to  the  case  before  the  Magistrate,  and  that  subsequent 
tenants  of  S  could  not  be  criminally  punished  for 
disobeying  the  order  in  questiou.  Ik  the  uattbb  ot 
GoPAL  BuBNAWAB.  8  B.  It.  B.,  A.  Or.,  13 


116. 


Nature    of    Magistrate's 


order— Criminal  JProcednre  Code,  1861,  t.  318— 
Mxeoution  .of  decree  hy  Civil  Court. — A  Magistrate 
is  not  competent  to  interfere,  under  s.  318  of  the 
Code  of  Criminal  Procedure,  with  the  execution  of  a 
daoree  of  the  Civil  Court.  When  a  Civil  Court 
decree  has  been  passed  regarding  the  whole  or  any 
portion  of  disputed  land,  it  is  the  Magistrate's  duty 
to  maintain  that  decree,  and  he.cannot  again  institute, 
under  s.  318,  proceedings  reading  the  land  covered 
by  it. '   B Ai  MoHtrzr  Boy  v.  Wise 

[le  W.  B.,  Or.,  24 


117. 


Decree  of  Civil 


Court  for  poeteeeion, — A  Magistrate  ought  not  to 
inteirfere,  under  s.  318,  Code  of  Criminal  Procedure, 
1861,  with  the  execution  of  a  decree  of  the  Civil 
Court.  If  called  on  to  interfere  at  all,  because  he  is 
apprehensive  of  a  breach  of  the  peace,  he  should, 
under  s.  819,  maintain  in  possession  the  person  wha 
has  been  actually  put  in  possession  by  a  decree  of  the 
Civil  Conrt.  Shaxa  Sooztdebt  Dbbia  v.  Jabdihe, 
atiMifBB  &  Co.    .  eW.B.,  Or.,  10 


118. 


Sesittancc  to 


execution  of  decree. — A  Criminal  Court  ought  not  to 
interfere  in  cases  where  a  purchaser  under  a  decree  is 
resisted  in  getting  actual  possession  of  the  property 
which  he  has  bought,  the  procedure  to  be  adopted  in 
such  cases  being  that  provided  in  Ch.  XIX  of  the 
Civil  Procedure  Code,  1861.  Pbatao-  Sin&h  r. 
FuzooL  HoBBBDr         .         .        6  O.  Ii.  B.,  206 


119. 


Criminal  JPrO' 


cedure  Code,  1873,  s.  5S0.— The  object  of  Act  X 
of  1872,  8.  530,  is  to  prevent  a  breach  of  the  peace 
by  retaining  in  possession  the  party  already  there 
until  such  time  as  the  Civil  Court  can  pronounce  en 
the  two  conflicting  claims.  When  a  Civil  Court 
decree  is  once  passed,  the  right  as  between  the 
litigants  is  decided,  and  there  is  no  more  place  for  a 
summary  order  which  proceeds,  not  upon  title,  but  on 
mere  possesmon.  BANEBQUvaB  Coa&  Absooiation 
v.  Hbm  Lail        •        .        .  24  W.  B.,  Or.,  17 


120. 


—  Criminal  JPrO' 


e»dure  Cod;  1872,  e.  680 -Duty  of  Magistrate  m  to 
enforcing  decree  of  Civil  Court.— Where  a  deOr<c 
has  been  passed  by  a  Civil  Court  determining  the 
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-r^ontinued^ 

rights  of  tiic  parties  to  a  suit  to  disputed  land,  it  is  a 
Magistrate's  duty  to  uphold  that  decree,  and  he  can- 
not, as  between  such  parties,  proceed  under  s.  530  of 
the  Code  of  Crimintil  Procedure  to  decide  afresh  upon 
the  question  of  possession.  Rai  Mohun  Roy  v. 
Wise,  16  W.  R.,  Cr.,  24,  and  Raneegunge  Coal 
Association  v.  Hem  Lall,  24  W.  R.,  Cr.,  17,  followed. 

ly  THE  UATTBB  OB  BhOLA  NaTH  GhOSE  V.  MOTHQOB 
MlTNDLB  .  .        7  O.  It.  B.,  6ld 


121. 


Power    of  Magistrarte-^ 


Delivery  of  possession  in  execution  of  decree  of  Ci'Vi  I 
Court. — The  act  of  a  process  peon,  delivering  over 
possession  of  the  disputed  land  to  the  purchaser  as 
part  of  a  tenure  sold  in  execution,  does  not  take  away 
the  power  of  a  Magistrate  to  inquire  into  the  question 
of  possession  between  the  parties  under  s<  530,  Criminal 
Procedure  Code,  1872.     Nobik  Chuhpbb  Kooi<rDOO 

V.  JoaBITDBOKATH  BhUTTAOHABJBB 

[25  W.  B.,  Or.,  18 


122. 


Civil 


Court, 

Decree  of— Criminal  Procedure  Code,  1872, 
8. 430. — A  Magistrate  acting  under  s.  530  cannot  ili- 
terpret  the  meaning  of  a  decree  of  a  Civil  Court.  He 
can  determine  only  the  fact  of  actual  possession. 
Iv  THB  hatteb  ov  Lbx^a  Nukb  Sisau 

[1  C.  Ii.  B..  275 


128. 


Suit  in  Oivil  Court  for  pocH 


seasion — Froof  of  title — Criminal  Frocedmrs 
Code,  1861,  s.  318.— S.  318  of  the  Code  of  Criminal 
Procedure  does  not  mean  thai  any  party  who 
can  show  in  the  Civil  Court  a  possession  prior  to  the 
Magistrate's  award  shidl  be  entitled  to  have  the 
award  set  side  and  to  be  put  in  possession,  but  only 
that  the  party  out  of  possession  must  prove  title. 
Shib  Fbbbad  Boy  v.  Bdohoonath  SisaK 

[W.  B.,  1864,  296 


124. 


Tenant  dispos* 


seesed  by  order  of  Magistrate  under  s.  318,  Cn'mi' 
nal  Procedure  Code,  1861 — Obligation  to  sue  for 
reversal  of  order. — A  tenant  dispossessed  by  lorder 
of  a  Magistrate  under  s.  318  of  the  Code  of  Crimi-* 
nal  Procedure  is  not  bound  to  sue  for  the  reversal  of 
that  order  in  order  to  recover  possession.  Litokhbb 
Debba  Chowdhbain  v.  Gooboo  Doss  Sbib 

[W.  B.,  1864,  Act  X»  54 


125. 


Award  of  pos' 


session  undjer  s.  318,  Criminal  Procedure  Code, 
1861 — Effect  of,  on  subsequent  suit  for  posses* 
-An  award  under  s.  31b  of  the  Criminal  Pro« 


s%on. 


cedure  Code,  18v5l,  is  no  bar  to  a  possessory  action 
under  Act  XIV  of  1859,  s.  15.  Ik  the  matter  oip 
Chytun  Chundbb  Rot.  Chytith  CntrNDEB  Boy  «. 
Bbojo  Kamt  Boy  .    20  W.  B.,  12 


126. 


Order      under 


Act  IV  of  1840  as  to  possession.  Omission  to  4et 
Q^ide.—Beld  that,  the  plaintiff  having  failed  to  set 
aside  an  award  as  to  possession  made  by  the  Criml*' 
nal  Court  under  Act  IV  of  1840  withhi  the  limitaUqn 
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m 

period,  his  claim  in  opposition  to  that  award  was  not 
maintunable.    Gofal  Nath  r.  Abdool  Ghaiosb 

[1  Agra,  120 


127. 


Suit  for  decla- 


ration of  title. — A  plaintiff  in  a  civil  snit  brought 
for  confirmation  of  his  possession  by  a  declaration  of 
his  title  to  certain  land  obtained,  pending  his  suit, 
an  order  from  the  Magistrate  under  s.  318  of  the 
Criminal  Procedure  Code,  1661,  that  lie  should  be 
maintained  in  possession  until  ousted  by  due  course  of 
law.  The  suit  was  dismissed,  the  plaintiff  failing  to 
prove  his  title  ;  and  the  defendants  then  applied  to 
the  High  Court  under  s.  -404  of  the  Criminal 
Procedure  Code  to  set  aside  the  Magistrate's  order 
and  put  them  in  possession.  Held  that  their  proper 
course  was  by  a  suit  in  the  Civil  Conrt  for  possession, 
and  the  application  under  the  Criminal  Procedure 
Code  was  rejected.    JuaoESH  Pbakabh  GANauLi 

U  NlLZAlIAL  MOOKEBJBB     .   8  B.  Ij.  B.,  A.  C.«  67 

8.  C.  In  bb  JoassH  Pbokabh  Gavgolbb 

[11 W.  B.,  Cr..  48 

Ohetrueti%ff 


road — Suit  for  exelutive  poeeeesion, — The  Magistrate 
had,  on  the  complaint  of  the  defendant,  passed  an 
order  under  s.  320  of  the  Criminal  Procedure  Code, 
1861,  forbidding  the  plaititifl  to  retain  possession 
of  a  piece  of  land  to  the  exclusion  of  the  public  until 
he  had  obtained  the  "decision  of  a  competent  Court 
adjudging  him  to  be  entitled  to  such  exclusive  pos- 
session. The  plaintiff  accordingly  brought  his  suit 
in  the  MunsiPs  Court  to  recover  possession  of  the 
land  The  Munsif  gave  him  a  decree  for  exclusive 
possession  of  the  land.  On  appeal,  the  Judge  held 
that  the  Munsif  had  no  jurisdiction  to  try  the  ques- 
tion whether  the  public  had  a  right  of  way  over  the 
land.  The  Judge's  decision  was  reversed  <m  ilpecial 
appeal,  and  the  case  remanded  to  the  Judge  ta  try 
the  issue  whether  the  plaintiff  was  entitled  to  the 
exclusive  use  of  the  land.  Marbs  Chabdba  Moo- 
KBBJBB  V.  Bamxttam  Palit     6  B.  Ii.  B^  Ap.,  68 

S.  C.  MoHBSH  Chtkdbb  Mookbbjbb  v.  Hahoot- 
Tux  Paut  .    14  W.  B.,  168 


8.  ATTACHMENT  OF  PROPERTY. 


129. 


-  Preliminaries  to  order  for 


attacliment— CrfiMtjia;  Procedure  Code,  1872, 
e,  SSL — It  is  only  when,  after  recording  a  proceeding 
made  under  s.  580,  Code  of  Criminal  Proc^ure,  and 
taking  eyid«'nce,  a  Magistrate  decides  that  neither 
party  is  in  possession,  or  is  unable  to  satisfy  himself 
as  to  which  party  is  in  possession,  that  he  can,  under 
s.  581,  attach  land  in  dispute.  He  is  not  competent 
summarily  to  order  attachment  without  such  preli- 
minary proceedings.      In   tbb    matteb   ov   Rau 

SOOKDABBB  Dabbb       •  .  .     1  C.  It.  B.,  86 


180. 


Criminal  PrO' 


eedure  Code,  1872,  e,  58 — Proceedinge  before  at' 
inehment, — The  douht  upon  which  a  Magistrate  can 
act  under  s.  581/  Code  of  Criminal  Procedure,  must 
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arise  from  his  inability  to  decide  on  evidence  ottered 
by  the  cootcnding"  parties*  as  to  their  possession*  and 
not  on  a  doubt  entertained  without  such  inqDiry. 
In  thb  matteb  or  Lbblanund  Sikgh 

[1  C.  Ii«  XL,  S78 

181. Power    to    attac^    land— 

Criminal  Procedure  Code,  1861,  «.  S18 — Zatnimdari 
in  possession  hy  raiifats. — The  power  of  attaching  Uu&d 
regarding  which  there  is  a  dispute,  conferred  on  a 
Magistrate  by  s.  8l8i  of  the  Code  oF  Criminal  Proc^ 
dure,  extends  to  disputes  as  to  possession  of  land  of 
which  rival  zamindars  are  in  possessioa  by  thdr 
raiyats.    Iv  the  matter  ob  Massrtk 

[16  W.  B.,  Cr„  1 

XSa,  Ground  for  order  of  attach- 

ment— Criminal  Procedure  Code,  1872,  s.  681. — 
Sufficiency  of  evidence  to  justify  proceedings  under 
s.  531  of  the  Criminal  Procedure  Code  (Act  ^  of 
1872)  considered.  Deo  Sabvk  Sinoh  v.  Tusbi 
EaiiT 12  C.  Ij.  B.»  SSI 


188. 


Criminal    Pro' 


eedure  Code,  1872,  s.  631 — JJmali  propet-fi/. — Where 
an  Assistant  Magistrate,  acting  under  Act  X  of  187i|, 
s.  681,  found  pne  of  the  proprietors  of  an  ijmali 
talukh  in  actual  possession  of  a  12-anna  share  whidi 
was  all  that  ho  claimed,  and  it  was  in  evidence  thai 
the  rents  had  till  the  commencement  of  the  ^pate 
been  collected  in  distinct  and  separate  shares,  he  was 
held  to  have  committed  an  error  in  law  in  attaching 
the  whole  estate  as  in  vol  ved  in  the  dispute.  The  words 
"  institution  of  proceedings"  in  s.  631  mean  the  com- 
mencement of  the  action  which  results  in  the  applicap 
tion  to  the  Magistrate's  C(.urt ;  and  the  possesnon  to 
be  determined  is  possession  at  the  time  the  dispute 
arose,  i.e.,  at  the  time  the  police  reported  that  a 
breach  of  the  peace  was  likely  to  take  place. 
Rakhal  Dass  Sikgh  v.  Shbo  Pbbsfad  Sikoh 

[2i  W.  B^  Or.,  78 

184«  Second  attaohment.  Power 

to  issue— Crtmijtff/  Procedure  Code,  18f2,  s,  631 — 
Attachment  of  land  in  dispute  and  release — iZ«- 
attaehment, — Where. a  Magistrate,  being  in  douht  as 
to  which  of  two  persons  was  rightful  owner  of  some 
disputed  property,  attached  it  in  order  to  prevent  a 
breach  of  the  peace,  and  released  it  on  their  oondng 
to  an  agreement,  but  subsequently  re-attaohed  it  on 
the  appearance  of  a  third  claimant,  from  whose 
attempt  to  obtain  possession  a  breach  of  the  peace 
was  apprehended, — Etfld  that  the  Magistrate  was 
only  competent  to  order  a  fresh  attachment  after 
takine  the  preliminary  stops  under  s.  530,  if,  on 
completion  of  the  inquiry,  he  found  himself  in  the 
position  described  in  s.  531 ;  and  that,  if  there 
'  was  any  new  dispute,  he  ought  to  have  proceeded  de 
novo  s  but  that  the  hest  course  to  pursue  would  be  to 
exert  his  powers  under  Ch.  XXXVII.  Qubbb  «. 
Kaly  Kibhobb  Rot  .        .    26  W.  B.,  Cr.,  88 


185. 


Dispute      between     rival 


I 


raiyats — Attachment  of  estate — Criminal  Proce* 
dure  Code.  1861,  s,  319. — Where  there  was  a  dispute 
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to  the  actual  poMCBsion  of  laud,  not  betweeu  two 
co-proprietors,  but  between  rival  raiyats, — Setd  that, 
inatead  of  attaching  the  whole  estate  under  s.  819  of 
the  Code  of  Criminal  Procedure,  186 1, .the  Magistrate 
ought  to  have  settled  the  dispute  as  between  the 
raiyats.    Bamdtal  v.  Chinta  Moovbb 

[W.  B.,  1804^  Cr^  28 

.  186. Dispute  as  to  boundaries — 

Contiguous  estates, — When  the  dispute  is  as  to  a  com- 
mon  boundary  between  t^o  contiguous  estates,  the 
Magistrate,  instead  of  attaching  the  boundary  land, 
alioald  find  for  one  party  or  the  other,  with  reference 
to  the  point  of  possession.    Habtbt  «.  Bkice 

[4  W.  B.,  Cr.y  26 

Amsithnath  Jha  r.  Ahhbs  Bbza 

[6  W,  B^  Or.,  61 


187. 


J^ispute  in  res* 


peet  of  eolHery — Ordsr  under  s,  144— Prohibition 
to  loth  parties jrom  exercising  right  of  possession 
— Proceedings  under  s,  145  of  the  Code  of  Crimi- 
nal Procedure — Date  of  possession— Code  of  Cri* 
minal  Procedure  (Act  V  of  1898J,  ss.  144, 145, 
146,— On  the  10th  of  Korembev  1699,  the  Magistrate 
passed  an  ex'parte  order  under  s.  144  of  the  Code  of 
Criminal  Procedure  by  which  both  parties  to  a  dis- 
pute were  prohibited  from  exercising  any  right  of 
possession  in  respect  of  a  colliery.  Subsequently 
proceedings  under  s.  146  of  the  Code  wei'e  instituted 
in  respect  of  the  same  colliery  and  between  the  same 
parties.  On  the  29th  of  January  1900,  the  Magis- 
trate, having  found  that  the  second  party  had  been 
in  possession  on  the  10th  of  Kovember  1899,  passed 
an  order  declaring  them  to  be  in  possession.  Seld 
that  the  proper  way  of  dealing  with  this  case  in  in- 
terpreting the  Magistrate's  order  ^was  to  hold  that, 
whereas  by  reason  of  the  operation  of  his  order  under 
8. 144  of  the  Code  of  the  10th  of  November  1899  no 
eTidence  could  be  offered  to  show  the  possession  of 
either  party  from  that  date  up  to  the  29tli  of 
December,  he  was  consequently  obliged  to  ascertain 
the  possession  immediately  before  this  order  and  to 
regard  his  intervention  as  an  attachment  suspending 
the  previous  possession,  whatever  it  might  be;  but 
that,  at  the  same  time,  the  former  possession  conti- 
nued, and  althouffh  the  lawful  exercise  of  its  rights 
bad  been  forbidden  for  a  time,  the  posseesiyn  had 
never  ceased  to  exist.  That  the  order  of  the  Magis- 
trate was  correct.     JOTANTI  EUMAB  MoOEBBJBB  «. 

HiDDLBTON  I.  Ij.  B.,  27  Calo.,  786 

[4  C.  W.  N.,  662 


188. 


Power  to  deal  with   land 


under  attachment — Ppwer  to  lease — Criminal 
Procedure  Code,  lt61,  s.  319, — A  Mafiistrate  may 
lease  land  attached  under  s.  319  of  the  (riminid 
Procedure  Code,  1861.  In  thb  mattbb  ob  Gbbbbh 
Chuhdbb  Dobs      .  .  17  W.  B.,  Or.,  88 

188.  -  Withdrawal  of   order  for 

attachment  -  Criminal  Procedure  Code,  1872, 
s,  631, — A  Deputy  Magistrate,  after  notice  issued 
under  the    Code  of  Criminal  Procedure,  s.  630^  to 


COUBT  AS  TO— continued. 

8.  ATTACHMENT  OF  PBOPEBTT— coneZiiietiL 

two  parties,  finding  himself  unable  to  determine  who 
Avas  in  possession,  attached  the  property  in  dispute. 
Upon  this,  a  third  party  represented  that  he,  as  land- 
lord, had  taken  possession  of  the  land  on  the  death  of 
the  person  to  whom  it  had  been  leased.  But  the 
Deputy  Magistrate  refused  to  remove  the  attachment* 
holding  that  the  landlord's  possession  was  without 
colour  of  law.  Seld  that  the  duty  of  the  Deputy 
Magistrate,  under  the  circumstances,  was  to  with- 
draw his  order.  In  thb  icattsb  ob  thb  pbxitioh 
oB  Jot  Kissbh  Mookbbjbb.  In  thb  mattbb  or 
THB  pbtition  OB  Pbaby  Mohuk  Mooebbjbe 

[24  W.  B.,  Cr.,  40 


140. 


Bights     determinable     by 


Bevenue  Court—  Criminal  Procedure  Code,  s.  146. 
— S.  146  of  the  Code  of  Criminal  Procedure  does 
not  give  jurisdiction  to  pass  an  order  of  attachment 
in  a  dispute  between  parties  whose  rights  regarding 
such  dispute  would  have  to  be  determined  by  a 
Bevenue  Court.    Ganoa  Pbasad  «.  Nabaik 

[LIi.  B.,16  AIL,  884 

9.  TBANSPSB  OB  WITEDBAWAli  OF 
PBOC8KDINOS. 


141. 


Power  of  a  District  or  Sub- 


divisional  Magistrate  to  transfer  or  with- 
draw cases -CrtmtJiaZ  Procedure  Code  (1882), 
s,  146,  and  ss,  192  and  623. — A  proceeding  under 
Ch.  XII  of  the  Criminid  Procedure  Code  is  an 
"inquiry''  within  the  meaning  of  s.  4  of  the  Code. 
The  general  power  conferred  by  ss.  192  and  528  of  the 
Code  upon  a  District  or  Sub-divisional  Magistrate  to 
transfer  or  withdraw  any  case  for  inquiry  or  tnal  by 
any  Magistrate  subordinate  to  him  is  not  taken  away 
or  cut  down  by  anything  in  s.  145.  The  words  of 
s.  192  are  wide  enough  to  include  cases  under 
Ch.  XII.  Satish  Chandba  Pabday  «.  Bajbndba 
NABAur  Baoohi  I.  li.  B.,  22  Calc,  888 


10.  STBIKING  OFF  PBOCEEDINQS. 


142. 


Striking    off  prooeedings 


under  s.  146»  Code  of  Criminal  Prooedore. 
SSffect  of—Ileio  proceeding.— Fnceedingg  under 
s.  145  of  the  Code  of  Criminal  Procedure  cannot  be 
renewed  after  the  dispute  has  been  settled  atid  an 
order  has  been  made  that  the  case  be  struck  ofE. 
Under  such  circumstancesiv  a  new  proceeding  would 
not  be  justified  only  on  the  materials  upon  which  the 
proceeding,  which  was  struck  off,  was  based.  TABDra 
Chabah  Chowdhbt  V,  Amulya  Batan  Boy 

[I.  li.  B.,  20  Calc,  867 

11.  DISPUTES  AS  TO  BIGHT  OF  WAY, 
WATBB,  ETC. 

148.  . Jurisdiction  of  Magistrate 

—Criminal  Procedure  Code,  186U  9,  320  and 
#.  62. — S.  320  of  the  Criminal  Procedure  Code  gires 
special  jurisdiction  to  Magistrates  with  full  powers ; 
and  in  the  cases  provided  for  by  it,  the  general  power 


(    6903    ) 


DIOSST  OF  CASES. 


(    6904    ) 


FOS^SSION,   ORDSR  OF   CRIMEN'AIi 
COURT  AS  TO— conttnue^. 

11.  DISPUTES  AS  TO  BIGHT  OF  WAY, 
WATER,  KrC,-- continued. 

given  to  any  Magistrate  by  s.  62  U  barred. 
AvonYuova        ...       3  MacU,  Ap.,  28 

144. Criminal  Pro^ 

cedure  Code,  1872,  s,  532.— In  order  to  found  the  ju- 
risdiction of  a  Magistrate  to  take  action  under  s.  532 
of  the  Criminal  Procedure  Code,  it  is  necessary  that 
a  dispute  exists  between  two  persons  concerning  the 
right  to  the  use  of  any  land  or  water,  or  any  right  of 
way  ;  the  jurisdictidh  is  intended  for  the  purpose  of 
preserving  the  public  peace.  Rosic  Lal  Kundi  r. 
Eablik  SHAt7T  .     22  W.  R.,  Or.,  48 


145. 


Vroeedxire— Dispute     as     to 


right  of  -voter. — In  deciding  a  dispute  as  to  a  right 
of  watj^r,  the  Magistrate  must  follow  strictly  the 
course  pointed  out  by  Ch.  XXII  of  the  Code 
of  Criminal  Procedure,  1861.     Qubrn  r.  Ramnath 

[7  W.  R,  Or.,  45 

QuEEir  t,  Maphoo  Chubn   .  18  W.  B.,  Or.,  61 


146. 


Criminal    Pro* 


cedure  Code  (1SS2),  s.  147 — Easement — Procedure 
to  le  observed  hy  Magistrate  wJten  dispute  exists 
regarding  an  easement — Parties  entitled  to  notice. — 
The  inquiry  contemplated  under  s.  147  of  the  Code  of 
Criminal  Procedure  is  a  judicial  inquiry,  and  the 
opinion  formed  by  a  Magistrate  must  be  a  judicial  one 
based  on  evidence  legally  recorded  by  him  in  the 
manner  provided  by  s.  356.  and  on  due  notice  to  the 
persons  who  respectively  claim  or  deny  the  right,  the 
subject  of  the  dispute.  Notice  to  servants  of  such 
persons  is  not  equivalent- to  notice  to  them,  and  in  such 
cases  actual  notice  should  be  given  to  all  the.persons 
claiming  or  denying  the  right  and  interested  in  the 
subject-matter  of  the  inquiry.  Magistrates  should  n9t 
institute  proceedings  under  s.  147,  unless  they  are 
satisfied  that  a  real  danger  of  the  evil,  for  the 
prevention  of  which  the  procedure  was  devised,  docs 
in  fact  exist.  Such  inquiries  may  lead  to  injustice 
being  done  from  defective  procedure,  and  a  Magistrate 
would  be  wise  not  to  use  the  section  in  cases  where  it 
must  involve  a  long  and  complicated  inquiry  and  the 
presence  of  a  large  number  of  people,  when  the 
remedy  of  binding  down  a  few  persons  to  keep  the 
peace  is  ready  to  his  hand.  Bathoo  Lal  r.  Do>ti 
Lax  .  .        I.  L.  R,  21  Calc,  727 


147. 


Criminal   Pro' 


VOSSF'QBIOIS.   ORDER  OF   CRUOITAL 
COURT  AS  "SO— continued. 

11.  DISPUTES  AS  TO  RIGHT  OP  WAY, 
WATER.  "Bn^C— continued. 

Syndicate,  and  it  was  not  shown  or  alleged  that  he 
had  any  interest  in  the  land  upon  which  the  diaputed 
right  of  way  was  claimed, — Held  that  socb  manager 
was  not  a  proper  party,  and  that  the  order  waa  l^d* 
Bathoo  Lal  v.  Domi  Lal,  L  L.  E.,  20  Calc,  727, 
followed.  JDuirhi  Mullah  v.  Hoi  wag,  I.  L.  S..,  23 
Calc,  55,  referred  to.  Mixlab  r.  Rajbndka  Nath 
Chowdhry  2  C.  W.  Wr.,  670 

148. Right  cf  way.  Dispute  as 

to— Criminal  Procedure  Code,  1861,  s.  320 — Obli- 
gation of  Magistrate  in  case  of  right  of  ntaif. — A 
Magistrate  is  bound,  under  s.  320  of  the  Cc^e  of 
Criminal  Procedure,  to  investigate  a  case  in  which  the 
complainant  alleged  that  his  right  of  way  had  been 
interfered  with,  and  ought  not  to  refer  the  complain- 
ant to  the  Civil  Court.  In  thb  xattbr  of  thb 
PETITION  OF  Bhoibo  MimDUL  14  W.  R.y  Cr.,  28 


cedure  Code  (Act  X  of  1882 J,  s.  147— Necessity  of 
retarding  order  before  process — Proper  parties  to 
the  proceedings  under  the  section — Manager, — S.  147 
does  not  reqttlre  the  Magistrate,  as  s.  146  does,  to 
formally  record  a  proceeding  stating  the  grounds  of 
his  being  satisfied  that  a  dispute  l&ely  to  cause  a. 
breach  of  the  peace  exists,  before  he  can  institute^ 
proceedings  under  that  section,  though  it  requires  the" 
Magistrate  to  be  satisfied  upon  proper  materials  before 
him  that  such  dispute  exists.    The  proper  parties  to  a 
proceeding  under  s.  147  are  the  persons  claiming  a  pro- 
prietary right  in  the  tangible  immoveable  property  in 
question.       Where,  therefore,  an  order  under  the 
iection   was  made  against  a   manager  of   a   Coal 


149. 


Obstructing     a 


road. — Where  A  complained  merely  to  the  Magistrate 
that  *'  a  certain  road  had  been  obstructed  by  B  and 
others," — Held  that  the  Magistrate  was  not  bound  to 
inquire  into  the  matter  under  s.  820  of  Act  XXV  of 
1861.    QuEBN  9.  Rasst>l  NcsHr 

[2  B.  Ii.  R.,  Ap.,  9 

S.  C.  In  bb  Russool  Nvshyo   11  W.  R.,  Cr.,  3 


160. 


Criminal   Pro* 


cedure  Code,  1861,  s.  320. — ^In  a  case  of  dispute  con- 
cerning a  right  of  way,  the  Magistrate,  instead  of 
deciding  against  the  complainant,  on  the  ground  that 
he  has  another  way  of  approach  to  his  house,  ought 
to  inquire  whether  or  not  the  disputed  road  has  been 
in  the  use  and  occupation  of  the  complainant,  and 
for  how  long ;  and  if  he  holds  him  to  be  in  possesnon, 
to  retain  him  in  it,  leaving  the  owner  of  the  land  to 
determine  the  question  of  right  to  the  easement  in 
the  Civil  Court.  S.  820  of  the  Code  of  Criminal  Pro- 
cedure does  not  require  that  there  should  be  an  ap* 
prehended  breach  of  the  peace  before  the  authorities 
can  interfere  to  decide  a  right  of  way.  Qvebn  r. 
ToirLTJCKOSATH  SiEQAit  2  W.  R.,  Or.,  64 

151. Question  of  right  of  user— 

Criminal  Procedure  Code,  1861,  s.  3'^0.— -The  juris- 
dictbn  given  by  s.  820  of  the  Code  of  Criminal  Pro- 
cedure to  decide  for  a  time  the  right  to  enjoyment  of 
property  should  not  be  exercised  except  on  clear  and 
satisfactory  proof.  Where  the  only  evidence  is  that 
of  user,  it  should  be  such  as  to  show  satisfactorily  acts 
of  enjoyment  exercised  as  a  matter  of  right  and 
permitted  uninterruptedly  for  some  considerable 
length  of  time.    Anonymous     .   4  Mad.,  Ap.,  24 

152. Dispute  as  to  use  of  land— 

Order  to  fill  up  ditch — Criminal  Procedure  Code, 
186 li  s.  320.~A  Deputy  Magistrate  has  no  jurisdic- 
tion under  s.  820  of  the  Code  of  Crimlnaf  Procedure 
to  order  a  ditch  which  was  once  a  pathway,  but  after- 
wards filled  up,  to  be  opened  out,  and  a  wall  to  be 
pulled  down  which  had  been  built  upon  it  before 
any  complaint  was  made  about  filling  up  the  ditch. 
Even  if  he  had  jurisdiction,  no  such  order  should  be 
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11.  DISPUTES  AS  TO  BIGHT  OF  WAY, 
WATEB,  m:C.—conUn9e<L 

passed  without  legal  proof  that  the  ditch  and  pathway 
had  been  opened  to  the  use  of  the  pnblic  and  of  tho 
protecntor.  Sbebuukto  Di7IX>ui  v.  Kaxohaitd 
Aduck       ....       6  W.  B.,  Cr.,  67 


153. 


Dispute  as  to  use  of  road 


— Criminal  I*rocedure  Code,  1872,  t.  632  — Bed aro' 
tory  order, — Gates  having  been  placed  at  one  end  of 
a  private  road  by  a  person  claiming  to  be  its  sole 
proprietor,  with  the  intention  of  prcventbg  the  nse 
of  such  private  road  by  the  pnblic  between  the  honrs 
of  snnset  and  sunrise,  and  the  Deputy  Commissioner 
of  Darjeeling,  acting  for  the  pnblic,  having  obtained 
from  the  Magistrate  an  order  under  s.  532  of 
the  Criminal  Procedure  Code  "  that  possession  of  the 
private  road  be  not  taken  by  the  person  claiming 
to  be  proprietor  to  the  exclusion  of  the  public 
.  until  he  shall  have  obtained  the  decision 
of  a  competent  Civil  Court  adjudging  him  to  bo 
entitled  to  exclusive  possession/' — Held  that,  there 
being  no  evidence  of  any  one  having  exercised  or 
claimed  to  exercise  the  right  of  passing  over  the 
road  between  sunset  and  sunrise,  there  was  no  dispute 
under  s.  532  of  the  Criminal  Procedure  Code ;  and 
that  the  crder  of  the  Magistrate  was  made  without 
authority,  and  must  be  set  aside.  S.  632  does  not 
enable  a  Magistrate  to  make  a  purely  declaratory 
order.  It  only  enables  him  to  prevent  arbitrary 
interruptions  by  any  person  of  rights  actually  en- 
joyed, which  have  been  exercised  by  the  public  or 
a  person  or  class  of  persons.  In  thb  matteA  ov  the 
Mahabaja  oh  BuBDWAir  V,  Chaibhak  of  the 
Dabjbblzno  MuiaCIPALITY 

[I.  Ii«  B.,  5  Calo.,  184 : 4  C.  li.  R,824 


164. 


Right  of  way , 


Obstruction  to — Criminal  Procedure  Code,  1672, 
e,  532, — Where  a  complaint  was  made  to  a  Magis- 
trate that  an  obstruction  had  been  raised  and  existed 
on  land  reserved  by  Government  and  dedicated  as 
a  public  road, — Held  that  an  eX'parie  order,  pur- 
porting to  be  made  under  s.  582  of  the  Code  of 
Criminal  Procedure,  directing  the  party  in  possession 
not  to  retain  possession  of  the  land  until  he  should 
obtain  the  decision  of  a  competent  Cinl  Court 
adjudging  him  to  be  entitled  to  exclusive  possession, 
with  a  further  direction  to  remove  the  obstruction, 
was  bad  in  law.    Iv  be  Linpsat 

[L  Ii.  B.,  4  Mad.,  121 


166. 


Criminal  Proce- 


dure  Code,  1872,  e.  682— Public  street— Funerals. 
— A  dispute  having  arisen  between  the  Mahomedan 
and  Hindu  inhabi^gtota  of  a  towir  as  to  the  right  of 
the  latter  to  carry  corpses  along  a  certun  public 
street  to  the  burning-ground,  the  Magistrate  passed 
an  order,  purporting  to  be  under  s«  5B2  of  ^  Cede  of 
Criminal  Frocedure,  18721,  direoting  that  the  Hindus 
diould  carry  corpses  by  the  nearest  route  to  the 
burning-ground,  and  not  by  the  street,  to  the  use  of 
which  for  such  purposes  the  Mahomedans  objected. 
Seld  that  the  order  of  the  Magistrate  was  illegal. 
Jx  BE  Nabatava  I.  Ij.  B.,  7  Mad,,  49 


POSSESSION.   OBDEB   OF   CBIMINAI^ 
COUBT  AS  TO— auntittueJ. 

Jl.  DISPUTES  AS  TO  EIGHT  OP  WAY, 
WATER,  ETC.  -eojttinued. 


160. 


Beasonable  likelihood  of 


a  breach  of  the  peace -Cr/mina/  Procedure 
Code,  1882,  s,  147— Police  re  par/,— The  lessee  of 
certain  grass  laud  in  a  village  disputed  tbo  right  of 
the  villagers  to  graze  their  cattle  on  his  land  during 
the  raiuy  scasou.  On  26th  August  1886  he  pro- 
secuted twenty  -one  villagers  before  the  second  class 
Magistrate  for  having  unlawfully  brought  their 
cattle  on  his  land,  and  committed  mischief  on  the 
6th  September  1886,  and  pending  this  prosecution, 
the  villagers  assembled  on  the  land  in  question  and 
there  wAs  a  riot.  The  offenders  were  convioted 
and  punished.  On  appeal,  the  Sub- divisional  Magis- 
trate,  on  the  11th  October  1836,  upheld  the  convic- 
tion. On  the  same  day,  finding  from  the  police 
report  that  there  existed  a  dispute  between  the  lessee 
and  the  villagers  as  to  the  right  of  the  latter  to  graze 
cattle  on  the  grass  land,  and  that  the  dispute  was  Ukely 
to  lead  to  a  breach  of  tho  peace,  the  Sub-divisional 
Magistrate  thought  it  necessary  to  hold  an  inquiry  into 
the  matter,  under  s.  147  of  the  Criminal  Procedure  Code* 
(Act  X  of  1882).  He,  however,  postponed  the  mquiry 
until  the  decision  of  the  second  class  Magistrate  in 
the  mischief  case.  In  that  case  the  Magistrate  found 
that  the  villagers  had  no  right  to  graze  cattle  on  tho 
land  in  question,  and  that  the  lessee  was  in  exclusive 
possession  of  it.  He  therefore  held  that  the 
pillagers  had  unlawfully  entered  upon  the  land ;  but 
as  the  damage  done  was  inappreciable,  he  acquitted 
the  accused  on  the  19th  October  1886.  The  Sub- 
divisional  Magistrate,  being  of  opinion  that  after  this 
decision  a  breach  of  the  peace  was  probable,  held  the 
enquiry  under  s.  147  of  the  Criminal  Procedure  Code. 
He  found  that  the  villagers  had  the  right  of  grazing 
cattle  on  the  land  in  question  daring  the  autumn,  and 
that  they  had  exercised  this  right  in  the  last  preceding 
season.  He  therefore  made  an  order  allowing 
the  right  of  grazing  to  the  villagers.  On  application 
by  the  lessee  to  the  High  Court  under  s.  435  of  the 
CrioiiAal  Procedure  Code, — Meld  th%t  the  order  was 
illegal.  Though  the  police  report  afforded  som-e 
justification  for  entering  upon  an  inquiry  under  s.  147^ 
still  after  the  rights  of  the  parties  had  been  judicially 
pronounced  upon  by  the  second  class  Magistrate  in 
the  sense  that  the  villi^ers  had  no  right  of  grazing 
'  cattle  on  the  land  in  quertion,  there  was  no  reasonable 
ground  for  apprehending  any  further  violence,  and 
therefore  <no  necesuty  for  holding  the  inquiry  under 
8. 147.    In  bb  Balebishka  Ambit  Pbadhan 

[I .  li.  B.,  11  Bom.,  684 

167.  Dispute  concerning  right 

to  ofQ.ciate  in  a  xnoBque— Criminal  Procedure 
Code,  s,  147. — Where  a  dispute  likely  to  cause  a  breach 
of  the  peace  is  shown  to  exist  concerning  the  right  to 
perform  a  religious  ceremony  in  a  mosque,  the 
Magistrate  may  exercise  the  powers  conferred  by 
s.  147  of  the  Code  of  Criminal  Procedure.    MirsAic*  ' 

KAD  MUSALIAB  «.    EUNJI  ChEX   MusALIIB 

[I.  Ii.  B.,  11  Mad.,  SaS 

See  In  be  Pavdubano  Got^nd 

[I.  Ij.  B.,  24  Bom.,  627 
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168. 


Dispute.about  the  right  of 


performing  worship   and  other  religioua 
rites  in  temples — Jurisdiction  of  Magistrates  to 
interfere  in  eases  where  Civil  Courts  cannot  grant 
relief — Procedure  to  be  adopted  where  breach  of 
the    peace  is    apprehended — Sight    of   suit, — A 
Magistrate,  first  class,  made  an  order  under  s.  147 
•of  the   Criminal  Procedure    Code  (^ct  X  of  1882), 
forbidding  certain  persons  from  taking  part  in  the 
worship  and  other  religious  ceremonies    connected 
with  certain  temples.    As  to  the  right   to  perform 
these    ceremonies,  the  High  Court  had  previously 
held  that  Civil  Courts  could  not  determine  trivial 
questions  of  mere  dignity  or  privilege.    Seld  that, 
^he  matters  in  dispute  not.  being  adjudicable  by  a 
Civil  Court,  s.  147  <Hd  not  give  the  Magistrate  juris- 
diction to  forbid  the  persons  named  in  the  order  from 
taking  part  in  the  ceremonies  in  question.     He/d  also 
that  the  order  was  bad  in  form,  as  it  contained  no 
restriction  of  the  time  during  which  it  was  to  operate. 
Meld    further  that,  in  cases  where  a    Magistrate 
apprehends  a  breach  of  the  peace,  his  proper  course  is 
to  act    under  the  provisions  of  Ch.  VIII  'of  the 
•Criminal  Procedure  Code  (Act  X  of  1882).    Itf  BB 
Atkibam  Nabayav  Pabab 

[L  Ii.  R.,  14  Bom.,  26 


169. 


Dispute    concerning    the 


use  of  land  or  water— Co<f0  of  Criminal  Fro- 
<!tdure  (Act  V  of  1898J,  ss.  145,  l^T—Bight  to 
build  upon  landf  whether  a  use  of  land-^Froeceding 
under  s.  147,  whether  legal — Summary  disposal  of 
case  upon  written  statements,  without  taking  anu 
evidence,  whether  proper. — In  a  matter  under  s.  147 
as  under  s.  146  of  the  Code  of  Criminal  Procedure, 
a  Magistrate  is  bound  to  hear  the  evidence  tendered  by 
the  parties,  and  he  cannot  summarily  deal  with  it 
after  inspection  of  the  locality.  The  right  of  use  of 
land  contemplated  by  s.  H7  is  one  of  an  entirely 
different  description  resembling  a  right  of  easement, 
not  one  arising  from  the  terms  of  a  contract  between 
landlord  and  tenant.  A  dispute  between  the  land- 
lord and  tenant  regarding  the  right  of  the  latter  to 
erect  or  re-erect  a  goia  which  has  fallen  down  is  not 
a  matter  properiy  coming  within  ■•  j47  of  the  Code. 
The  settlement  of  such  a  dispute,  involving  issues  of 
right,  can  be  properly  determined  by  a  Civil  Court. 
Bmpbssb  v.  Gakpat  Ealwab     4  C.  W.  N.,  779 


160. 


Right  of  fishing— CWflitM^i^ 


Procedure  Code  (1882),  s,  147—Easements'-Proflts 
a  prendre— Parties  to  the  inquiry^ — The  words 
"  right  to  do  anything  in  or  upon  tangible  immoveable 
property  "  in  s.  147  of  the  Criminal  Procedure  Code 
include  the  right  of  fishing.  The  term  "  easements" 
includes  profits  a  prendre ;  it  has  not  been  used  by 
the  Lrgritlature  of  this  country  in  the  restricted  sense 
'  in  which  it  is  used  in  English  law  so  as  to  exclude 
profits  d  prendrcm  For  the  purposes  of  an  inquiry 
contemplated  under  s.  147  of  the  Criminal  Procedure 
Code,  it  is  sufficient  if  the  perscns  who  claim  for 
themselves  the   right,  though  that  right  is  derived 


F08S£S8ION.    ORDKR    OF  CBOOKAI. 
COURT  A8  TO  -eontinmed. 

IL  DISPUTES  AS  TO  BIGHT  OP  WAY, 
WATER,  Vr^C-eoncludtd. 

from  others,  are  made  parties.  The  proprieton  are 
not  necessary  parties.  Ram  Chandra  Dae  t. 
Monohur  Rog,  J.  L.  R.,  21  Cole,,  29,  and  BatkoQ 
Lai  V.  Domi  Lai,  I.  L.  R.,  21  CaU„  727,  distin- 
guished.   DuKHi  Mttzlah  v.  Halwat 

[X  Ii.  R,  as  Calc.  56 

161. Criminal  Pro- 
cedure Code  (1S82J,  s.  147'-J}ispute  coneermimg 
rig^t  *f  fishery — Grounds  for  Magistrate  taking 
proceeding e  under  s,  147— Procedure,— The  wocdb 
*<  right  to  do  anything  in  or  upon  tangible  immove* 
able  property  "  in  s.  147  of  Ike  Crimi^  Piocedurv 
Code  include  julkur  right.  A  Magistrate  is  com- 
petent to  take  action  under  that  section  in  the  case  of 
a  dispute  concerning  the  exercise  of  a  julkur  right. 
Dukhi  Mulluh  ▼.  Malwav,  L  X.  R.,  23  Calc,  65, 
followed.  If  the  materials  upon  whidi  the  proceed- 
ings are  based  do  not  disclose  the  fact  that  there  is 
an  imminent  danger  of  a  breach  of  the  peace,  then 
the  Magistrate  has  no  jurisdiction  to  take  actioQ 
under  s.  147  of  the  (Mmmal  Procedure  Code.  Any 
evidence  that  he  may  take  in  the  course  of  the  trial 
cannot  give  him  a  jurisdiction  which  he  does  not 
otherwise  possess.  Queen- Empress  v.  Qouimd 
Chandra  Das,  J.  X.  R.,20  Calc,  520,  The  proper 
course  to  be  adopted  by  the  Magistrato,  when  a 
dispute  concerning  easements,  etc.,  arises,  is  to  bind 
down,  under  s.  107  of  the  Code,  such  of  the  persona  as 
are  likely  to  disturb  the  peace.  Bathoo  Lai  v.  Dowu 
Lai,  L  h.  R.,  21  Cqle.,  7S7,  followed.  Kali  Kisobv 
TAaoBB  V,  Amriri)  Chuitdkb  Rot 

[X  Ii.  R..  28  Cahs.,  657 

162, Dispute  as  to  right  to  use 

water— Crtmtfiaj  Procedure  Code,  1872,  e,  532— 
Right  to  ,u»e  of  water.— k  Deputy  Magistrate  was 
held  to  have  been  authorised  by  Act  X  of  1872,  a.  632, 
in  inquiring  into  the  matter  of  a  dispute  between 
two  parties  concerning  the  use  of  the  water  of  a  certain 
pyne,  and,  when  he  found  that  the  water  was  open 
under  certain  restrictions  to.  the  use  of  one  of  the 
parties,  he  was  justified  in  restraining  the  other  from  a 
course  of  action  which  had  the  effect  of  keeping  that 
water  exclusively  in  his  own  possession,  provided  the 
right  of  use  had  been  exercised  within  three  months  if 
capable  of  being  exercised  throughout  the  year ;  or 
during  the  last  season,  if  it  existed  at  particular 
seasona  Chowdhbbb  Zuhoobul  Hxtq  r.  Kitbuic 
Chamd  SniGH  .    24W.  R„Cr.,16 

les. Right  to  restrain  exercise 

of  easement  ~-5«r</#a  of  proof— Criminal  Pro^ 
cedure  Code  ('1882J,  s.  147. —The  right  to  restrain 
another  from  exercising  ordinary  proprietary  rights 
over  his  own  land  is  of  the  nature  of  an  easement 
different  from  the  ordinary  rights  of  owners  of  land ; 
the  burden  of  prcof  would  werefore  lie  upon  the 
party  alleginsr  such  righta  Habi  Mohvk  Thakux 
r.  KissBH  SuBDABi     .     .    I.  Ii.  R.,  11  Calc,  68 

12.  LOCAL  INQUIRY. 

Katore  and  object  of  in 


164. 


quixy^Criminal   Procedure   Cods,  1872,  ##.  530 
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POSSESSION,  OBJXEB   OF  CBIMIKAIi 
COUBT  AS  TO-ecnlinued. 

12.  LOCAL  ISQVl&Y^conelude^i. 

588,— In  a  proceeding  nnder  s.  630  of  the  Code 
of  Criminal  Procedure,  the  Magistrate  most 
decide  the  fact  of  possesflion  on  evidence  taken  by 
lAnself,  and  not  according  to  the  result  of  a  local 
inquiry  made  under  s.  583,  imless  the  parties  have 
consented  to  be  bound  thereby.  Per  PunrsBF,  «7. — 
The  local  inquiry  referred  to  in  s.  583  »bould  be  restric- 
ted solely  to  some  question  relating  to  the  features  of 
the  property  about  which  the  ^spute  has  arisen,  and 
should  not  be  directed  to  any  matter  which  can  be 
proved  before  the  Magistrate  by  oral  evidence.    Jx 

^HB  MATTBB  OF  BaIKVNT  EUMAB 

[8  C.  It.  R,  184 


165. 


Person  to  make  local  in- 


quiry—CWmtuaZ  Procedure  Code,  1872,  *.  633,— 
The  duty  of  making  an  inquiry  under  s.  583  of  the 
Criminal  Procedure  Code  should  be  deputed  to  a 
Magistrate,  not  a  canungoe.  Iir  thb  mattbr  of 
Uma  Cbuen  Sabtba  «.  Bbhi  Madhub  Rot 

[7  C.  li.  B.,  862 


166. 


Effect   of  inquiry  as  evi- 


dence — Right  to  rehmt  evidence — Criminal  Proee* 
dure  Code,  1872,  s.  533, — When  a  local  inquiry  under 
a.  683  of  the  Criminal  Procedure  Code  is  instituted, 
it  becomes  part  of  the  proceedings  in  the  case,  and 
the  party  affected  by  it  is  entitltd  to  be  acquainted 
with  the  results  of  it,  and  to  have  an  ^ppcnrtunity  of 
rebutting  the  deputed  Magistrate's  report  if  he 
thinks  necessary  so  to  do.    Dbunoo  v,  Ubowk 

[21W.B.,  Cr.«25 

167. BiBoretion  of  Magistrate 

as  to  iocalinqoiry— Crtmina;  Procedure  Code, 
1672,  e,  633 ^Security  to  keep  j>eac«.— The  holding 
of  an  inquiry  under  Ch.  XL  of  the  Code  of 
Criminal  Procedure  is  a  matter  entirely  within  the 
discretion  of  the  Magistrate  of  the  district  or  o£  a 
divlMon  of  a  district,  and  the  High  Court  has  no 
authority  to  require  him  to  proceed  under  that  chapter. 
The  taking  of  security  for  keeping  the  peace  is  also 
a  matter  within  the  discretion  of  the  Magistrate, 
provided  that  he  has  materials  upon  which  to  proceed. 

IV      THB      HATTBB    07     THB      FBTITION     OH     KALI 

Pbositnno  Bor  .  .    28  W.  B.»  Cr.,  68 

18.  DISPOSSESSION  BY  CBIMINAL  FOBCS. 

168.  -  -  Order  as  to  person  dis- 
possessed from  immoveable  property  by 
criminal  force  -  Criminal  Pro*  edure  Code,  lb72, 
#.  684, — An  order  under  s.  584,  Criminal  Procedure 
Code»  must  be  founded  on  a  finding  that  the  person 
in  whose  favour  it  was  made « was  dispossessed  of 
specific  immoveable  propei'ty  by  the  use  of  criminal 
force,  which  formed  a  material  ingredient  in  the 
matter  of  a  criminal  conviction,  and  it  must  in  terms 
restore  such  person  to  the  property  from  which  he 
had  been  dispossessed.  LvoHUi  Dabs  «.  Pallat 
Lau   .        .  .  28  W.  B.»  Cr.,  64 

169. -  -  Bestoration  of  possession 

of  immoveable  property — Criminal  Procedure 
Code  (Act  X  of  1882),  »,  522.— The  words  "an 


POSSESSION,  OBDER  OF  CBISfflNAIt 
COUBT  AS  TO— continued. 

13.  DISPOSSESSION  BY  CBIMINAL  FOBCE 

— continued^ 

ofPence  attended  by  criminal  force"  in  s.  522  of 
the  Crindnal  Procedure  Code  (Act  X  of  1882)  mean 
an  ofPence  of  which  criminal  force  forms  an  ingrecUent. 
S.  522  is  not  applicable  to  cftses  where  there  has  been 
no  conviction  for  criminal  force,  either  separately 
or  as  an  ingredient  of  the  ofPenoe  of  which  there  is 
a  conviction,  and  where  there  is  no  finding  that  any 
person  has  been  dispossessed  of  any  immoveable 
property  by  criminal  force.  Luchmi  Does  v.  Pallat 
Lall,  23  W.  R.,  Cr„  64,  and  Soehi  Bhuaan  DuU 
V.  Pyari  Kiehore  Biswas,  1  C  W.  N„,266,  followed. 

BaX  CHAHDliA  BOBAX  V.  JlTYAITDBIA  . 

[L  Ii.  B..  26  Calo.,  484 
2  C.  W.  N.,  805 

170. 


'  Criminal  Proce* 

dure  Code  (Act  X  of  1832),  sa,  622.  623,  624— 
Order  to  restore  possession  qf  immoveable  property, 
— An  order  made  under  s.  522  of  the  Crindnal 
Procedure  Code  (Act  X  of  1882),  restoring  possesdon 
of  immoveable  property  to  a  person  who  has  been 
dispossessed  of  it  by  criminal  force,  is  an  independent 
order  and  may  be  made  subsequently  to  the  date 
of  the  conviction  of  tbe  offender.  It  need  not  be 
made  at  the  same  time  as  the  conviction.  The  case 
contemplated  by  s.  522  is  that  of  a  person  in  posses- 
sion (the  cfimplalnant)  being  dispossessed  by  force  by 
another  person  (the  accused),  and  the  latter  being  in 
possession  at  the  date  of  oonviction.  In  such  a  case 
the  section  gives  the  Magistrate  power  to  order  posses- 
sion to  be  restored  to  the  complainant.  In  the  case 
of  a  proper  order,  third  persons  coald  not  be  affected ; 
if  they  are,  the  order  is  not  thereby  necessarily 
invalid.  CL  2  of  the  section  gives  them  a  remedy  by 
civil  suit.  On  27th  September  1897  complainant 
charged  one  fi  witb  criminal  trespass  under  s.  447  of 
the  Penal  Code  (Act  XLV  of  18G0).  He  alleged 
that  in  the  previous  July  R  had  entered  into  possession 
of  the  land  ani  sowed  rice  upon  it,  and  that,  when 
in  the  month  of  September  1897  he  (the  complunant) 
wont  to  the  field,  R  had  turned  him  out  by  force  and 
refused  to  vacate  the  land.  On  the  l7th  November 
1897  the  case  was  heard  by  the  Third  Class  Magis- 
trate, who  convicted  R  of  the  offence  charged.  On 
the  following  day  (I8th  November  1897)  the  com- 
plainant applied  to  the  Magistrate  under  s.  522  of  the 
Code  of  Criminal  Procedure  (Act  X  of  1882)  to 
he  restored  to  possewion  of  the  land  and  of  the 
stnnding  crops.  The  Magistrate  ordered  possession 
of  the  land  to  be  restored  to  the  complainant,  but 
attached  the  crops  under  Ch.  XL  III  of  the 
Criminal  Procedure  Code.  Thereupon  one  V  inter- 
vened, and  claimed  the  crops  as  having  been  sown 
by  himself.  His  claim  was  disallowed,  and  the  crops 
were  ordered  to  be  sold  and  the  proceeds  credited 
ih  Government  under  ss.  528  and  524  of  the  Code. 
Held  that  the  order  made  by  the  Magistrate  under 
s.  522  restoring  possession  of  the  land  to  the  com- 
plainant was  bad,  because  it  did  not  appear  that 
the  offence  of  which  the  accused  was  convicted  was 
attended  with  criminal  force,  and  that  the  disposscsrion 
was  due  to  the  use  of  such  force.     The  illegal  entry 
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18.  DISPOSSESSION  BY  CRIMINAL  FOBCB 

— concluded, 

complained  of  had  takeu  place  ia  July  1897.  The 
accused  then  took  possession,  and  in  September,  being 
then  still  in  possession,  forcibly  resisted  the  com- 
plainant when  he  attempted  to  enter  upon  the  land. 
The  complainant,  however>  did  not  charge  the  accused 
with  this  assault,  but  with  th<J  trespass  which  had 
tfiken  place  in  Jul}'.  It  is  only  when  the  actual 
use  of  criminal  force  leads  to  dispossession  that  an 
order  under  s.  522  can  be  made.  Seld  also  that 
the  order  passed  under  ss.  523  and  524  with  reference 
to  the  crops  were  illepal.  The  crops  were  not  property 
in  respect  of  which  the  offence  was  committed,  nor 
were  they  used  in  the  commission  of  the  offence. 
They  were  not  such  property  as  is  referred  to  in 
6.(617,  528,  or  624- of  the  Crimmal  Procedure  Code. 
ffeld  also  that  the  Third  Class  Magistrate  aa  such 
had  no  authority  to  make  an  order  under  s.  524. 
Nabayan  Gotibd  v.  Visaji 

[I.  Ii.  B.,  28  Bom.,  494 

171. • Criminal  Troce- 

dwr§  Code  (Act  VofXd98J,  s.  6S2—Eeitoraiion  cf 
posieeeion  of  property-^  Use  of  criminal  force— 
Penal  Code  (Ad  XLVofl860J,  e,  550.— In  order 
to  support  an  order  under  s.  522  of  the  Criminal 
Procedure  Code  ( Act  V  of  1898),  there  must  be  a  finding 
that  the  dispossession  was  by  the  use  of  crimintJ 
force  as  defined  in  s.  350  of  the  Penal  Code.  Earn 
Chandra  Boral  v.  Jityandria,  L  L*  12.,  fi6  Cole,,  484, 
approved  of.  Ibhan  Chandba  Kalla  v.  Diva 
Nath  Baphax     .  I.  Ii.  B.,  37  Calo.,  174 

[4  C.  W.  N.,  807 


172. 


Code    of    Cri- 


minal Procedure  (Act  V  of  1898),  #.  522-'0rder 
for  restoration  of  possession  of  immoveable  property 
to  complainant — Order  passed  not  simultaneously 
toith  the  order  of  conviction,  hut  subsequent  thereto. 
— An  order  under  s.  522  of  the  Code  of  Criminal 
Procedure,  restoring  possession  of  immoiceable  property 
to  a  complainant,  can  only  be  made  simultaneously 
with  the  order  of  conviction,  and  not  subsequent 
thereto.  Eam  Chandra  Boral  v.  Jityandria,  I*  L.  B., 
25  Calc,  484:  2  C,  W,  N„  BOS,  referred  to. 
Mohan  Theta  v.  Baioeavd  Basni 

[4  C.  W.  W.,  308 

14.  COSTS. 

178. Order   for   ooste  -  Cn'ww naZ 

Procedure  Code,  s»  148 — Assessment  of  such  costs 
by  successor  in  office — Magistrate,  Poicer  of, — When 
a  Magistrate  passed  an  order  for  costs  imder  s.  148, 
Criminal  Procedure  Code,  but  did  not  state  what 
the  amount  was  to  be, — Held  that  his  successor  in 
office  had  no  jurisdiction  to  pass  an  order  assessing 
such  costs.    Bhojax^  Sonab  v,  Nibban  Sinqh 

[I.  K  B.,  21  Ccao.,  60% 

174. Criminal  Proce- 
dure Code  (1882),  s,  148 — Assessment  of  costs  by 
Magistrate  other  than  the  Magistrate  passing  the 
decision  and  maJeing  the  order  for  costs — Applica' 
tion  within  reasonable  time, — Where  a  decision  has 


POSSESSION,   OBDEB  OF  CBIMZNAI. 
COOBT  AS  TO—concluded. 

14.  COSTS— eoneluded. 

been  given  in  a  case  under  s.  145  of  the  CrimiBal 
Procedure  Code,  and  an  order  for  costs  has  been  mftdp 
at  the  same  time  and  by  the  same  Magistrate,  there  i» 
no  objection  to  the  amount  of  such  costs  beio^  afU^ 
wards  assessed  by  a  different  Magistrate  if  an  applica- 
tion for  that  purpose  is  made  to  him  within  a 
reasonable  time.  Bhojal  Sonar  v.  Nirham  Siu^l, 
I.  L,  B.,  21  Calc,  609,  distinguished.  Gisidhar 
Chattebjee  r.  Ebadullih  Naskab 

[I.  Ii.  B.,  22  Calo^  384 


176. 


Criminal  Proce- 


dure Code  (1882),  s.  148— *'  Magistrate  parsing 
a  decision"  Meaning  of— Magistrate,  Power  of— 
Civil  Procedure  Code  (1882),  s,  218-- Criminal 
Procedure  Code  (1882),  *.  489—Bevi*iom, — The 
award  of  costs  under  s.  148  of  the  Code  of  Criminal 
Procedure  is  a  quasi-civil  proceeding,  and  should  be 
made  by  the  Magistrate  at  the  time  of  paesJTig  his 
decision  under  s.  145,  in  the  same  manner  as  nndfr 
s.  218  of  the  Code  of  Civil  Procedure  the  order 
for  costs  of  any  application  should  be  made  when 
the  application  is  disposed  of.  Where,  howerer,  the 
decision  under  s.  145  was  passed  on  the  19th  December 
1898,  and  the  application  for  costs  was  made  oa 
the  2 1st  December,  but  owing  to  delay  arinng  from 
the  action  of  the  objectors  the  order  for  oosts 
was  not  made  until  the  16th  June  1894,  bnt  then 
by  the  same  Magistrate  who  passed  the  <»rder  mider 
s.  145, — Held  that  the  order  was  not  void  for  want 
of  jurisdiction,  and  there  being  no  suggestioQ  that 
it  was  unjust  or  improper  on  the  merits,  the  Coort 
declined  to  interfere  with  it  in  the  exercise  of  their 
discretionary  power  of  revision  under  s.  439.  BnraDA 
Sttndabi  Chowdhttbani  V,  Kali  Ebisto  Pal 
Chowdhubt        .        .     I.  If.  B^  28  Calo^  887 


176. 


Criminal  Pro- 


cedure Code  (1882),  s,  148— Assessment  of  costs 
by  Magistrate  other  than  the  Magistrate  paeeing 
the  decision  and  making  the  order  for  costs. — 
When  an  order  to  pay  costs  under  s.  148  of  the 
Crimmal  Procedure  Code  (Act  X  of  1S82)  has  been 
made  by  the  Magistrate  who  decided  the  case,  another 
Magistrate  has  jurisdiction  to  assess  the  amount  of 
costs.  Qiridhar  Chatterjee  r.  Bbadulluh  Nashar 
I,  X.  B„  22  Calc,  884,  followed.  Bhojal  Sonar 
V.  Nirban  Singh,  I.  L,  B„  21  Calc,  609,  referred  to. 
Mahohed  Ebshad  Ali  Khan  CflOUDHBY  e.  Saboda 
Pbosad  Shaha    .  X  Ij.  B.,  28  Calc,  87 


177. 


Criminal  Proce- 


dure Code  (1882),  s,  148-^  Order  for,  and  assess- 
ment of,  costs— Power  of  Magistrate — Delay — 
Notice  to  parties, — An  order  for,  and  the  assesfment 
of,  costs  under  s.  148  of  the  Criminal  Procedure  Code 
should  be  made  at  the  time  of  passing  the  deeiskm 
under  s.  146  of  the  Code  in  the  presence  of  the 
parties.  Such  costs  should  not  be  ordered  and  assossed 
by  the  Magistrate  after  a  long  interval,  and  without 
allowing  all  the  parties  affected  an  opportunity  to 
appear  and  show  cause.  Queen- Eitfbess  r.  Toia- 
juPDi  .        .     I.  Ii.  B.,  24  Cale.»  757 
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I»OBT  OFFICE  ACT  QLVU  OP  1864). 

B.  4t9—Lxahilitif  of  Government  for 


lose  in  eonteyance, — Under  s.  49  of  the  Poet  Office  Act, 
1 854,  the  Indian  Qovernment,  like  Post  Master  Gene- 
ral, is  not  rrspontible  for  Joss  or  damage  occurrring 
'to  anything  entra8t<>d  to  the  Post  Office  for  convey- 
ance.   WiNTKB  V.  Way      .  1  Mad.,  200 


8.50. 


See    Magistrate,    Jubibdiotion    op- 
Special  Acts— Post  Oppiob  Act. 

[3  Bom.,  Cr.,  8 

_    Conviction    Jor    frandtdently 

secreting  letter— H^uheequent  charge  of frandnlently 
making  awag  icitlf  letter. — Where  a  prisoner  was 
conyicted  and  senten(*ed,  under  s.  50  of  Act  XVII  of 
I854>  npon  the  charge  of  fraudulently  secreting  a 
post  letter  and  on  appeal  snch  conviction  and  sentence 
were  confirmed, — J^e/dthathe  could  not  subsequently 
be  convicted  nnder  the  same  section  of  having 
fraudulently  made  away  with  the  sfime  letter  npon 
the  same  occasion,  both  acts  being  connected  and  sub- 
stantially a  part  of  one  criminal  transaction.  Qceev 
V,  Dalapati  Bat7        ...       1  Mad.,  88 


POST  OTFICS  ACT  (XIV  OF  1866). 

See  AuETifEST        .        7  W.  B.,  Cr.,  64 
See  CAEEisafl  .         .    8  K".  W„  195 


8.  6. 


See  Attachuekt.— Subjects  op  Attach- 
ubbt-Lbttbss  in  Post  Oppice. 

[I.  li.  B.,  13  Mad,,  242 


-  88.  47,  48. 

See    Magistrate,    Jubisdictiow    op  — 
Special  Acts— Post  Opfice  Act. 

[8  Bom.,  Cr.,  8 
5  Bom.,  Cr.,  86 

Opening  newspaper  and  replac 


ing  it  in  enxelope — Offence. — Fcr  Kehf,  J,  (Gloybb, 
J*.,  doubting),  that  the  opening  of  a  newspaper  by  a 
person  employed  in  the  Post  Office  and  replacing  it 
in  its  envelope  does  not  constitute  an  offence  undei* 
8.  48,  Act  XIV  of  1866.  as  it  conld  not  be  said  that 
the  accused  stole,  fraudulently^  appropriated,  wilfully 
secreted,  destroyed,  or  threw  awny  any  letter  or  other 
article  sent  by  post.  Per  EsHP  and  Gloter,  JJ. — 
There  must  be  a  fraudulent  intention  in  the  act  of 
the  accused  before  he  can  bo  convicted  under  s.  48. 
Queen  r.  Panna  Lall  Mookerjeb 

[19  W.  B.,  Cr.,  4 

8.  48  —  Secreting  and  fraudulently  ap- 


propriating  letters — Theft — Dishonest  misappro' 
priation— Penal  Code  (Act  XLV  of  1860),  m.  378, 
403. — The  accused,  being  in  the  employ  of  Govern- 
ment in  the  Pest  Office  Department,  while  assist- 
ing in  the  sorting  of  letters,  secreted  two  letters  with 
the  intention  of  handing  them  to  the  delivery  peon, 
and  sharing  with  him  certain  monc^^s  payable  upon 
them.  He  was  charged  nilder  the  Indian  Post  Office 
Act,  8.  48.  Held  (1)  that  since  the  intention  of  the 
■accused  was  net  to  prevent  the  deliveTy^of  the  letters 


POST    OFFICE    ACT    (XIV    OF    1866) 

— concluded, 

to  the  addressees,  he  was  not  guilty  of  the  offence  of 
secreting  them  within  the  meaning  of  that  section ; 
(2)  that  he  was  guilty  of  the  cffence  of  stealing  and 
of  fraudulently  misappropriating  the  letters  within 
the  meaning  of  that  section,  and  of  the  offence  of 
theft  and  of  attempt  to  commit  dishonest  misappropri- 
ation of  property  within  the  meaning  of  the  Penal 
Code.    Queen.  Empress  v.  Vencatasaui 

LI.  Ii.  B.,  14  Mad.,  a2d 

POSTPONE-PBTITIOir. 

See  CiTiL  Prooedubb  Code,  1882,  ss.  257, 
258  (1859,  s.  206). 

[I.  Ii.  B,  1  Mad.,  887 

POTT  AH. 

See  Cases  under  Jurisdiction  op  Civil 
Couet— Pott  A  hs. 


Con8truction  of— 


See  Cases  under  Enhancement  op  Rent 
-  Liabilitv  to  Enhancehbnt— Con- 
struction op  Documents  as  to  Lia- 
bility to  Enhancement. 

See  Cases  under  IjEAsb — Construction. 

Tender  and  acceptance  of*^ 

See    JxTRiSDiCTiON    op    Civil   Court  — 

Pottahs  I.  Ij.  R.,  17  Mad.,  1 

[I.  Ii.  R.,  18  Mad.,  484 

See  Cases  under  Kabuliat— Requisite 
Prejiminaries  to  Suit. 

See  Cases  under  Madras  Rent  Rbco- 
vERr  Act  VIII  op  1865. 

Grant  of  pottah  by   CoUeotor- 


Conditional  grant — Effect  of  reversal  of  grant — 
Appeal  to  Board  of  Revenue, — The  grant  of  a  pottah 
by  a  Collector  is  conditional  on  the  result  of  an  appeal 
against  such  grant  to  the  Board  of  Revenue.     TiBU- 

MALABWAMI  ATTANGAR  r.  TiRUMALAI  GOUVDAN 

[I.  la.  B.,  19  Mad.,  824 

FOmNTDAQXl 

See  Sale  in   Execution  op  Decree— 

Setting  aside  Sale— General  Cases. 

[I.  Ii.  B,  20  Mad.,  158 


—  Bight  to— 
See  Sheripp 


4  Bom.,  O.  C,  189 
[6  Bom.,  O.  C,  22 
I.  Ii.  B.,  2  Calc  385, 887  note 


P  OUND  AGE-FEE. 


Application  to  receive — 


See   Limitation    Act,    art.    179 — Step 
in  aid  op  Sxbcutiok. 

[I.  !•:  B.,  22  Calc,  827 
I.  Ii.  B)  28  Cala,  196 


(    6915    ) 


DIGEST  OF  GASES. 
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POVBBTY. 

of  Appellant. 

See  Seousity  fob  Costs— Apfbals. 

[18  W.  B^  102 

1. 1^.  B.,  7  All.,  642 

I.  If.  R.,  8  Caio.»  203 

I.  Ij.  B.,  jL8  Bom.,  468 

I.  li.  B.»  21  Calo.,  626 


POWSB  OP  APPOINTMENT. 

See  Will — Cohbtettotiok. 

[I.  li.  B,  4  Calo.,  614 
I.  li.  B.,  18  Bom.,  1 


POWBB-OP-ATTOBNEY.   . 

See    Pbaotics — Civil    Casks — Pbobatb 
Aim  Lbttebb  ot  Admikistbatiok. 

[I.  li,  B,,  16  Calc,  776 
I.  li.  R.,  22  Calo.,  481 
I.  li.  B ,  21  Mad.,  482 

See  Stamp  Act,  1879,  bch.  I,  abt.  50. 

[I.  li.  B.,  8  Mad.,  146, 868 
.LIi.B.,16Mad.,d86 

Construction   of  power  — 


JPover  to  tell  or  mortgaQe  ship. — In  crngtming 
power-of-attomev,  the  special  piirpose  for  which  the 
power  18  given  is  Brat  to  be  regarded,  and  the  most 
general  words  f  ollowmg  the  declaration  of  that  special 
purpose  will  be  construed  to  be  merely  all  such 
powers  as  are  needed  for  its  eifectnation.  Where 
the  owner  of  a  ship  by  power-of -attorney  constituted 
the  master  bis  agent,  and  authorized  him  to  raise  or 
borrow  upon  ihe  ship's  papers  such  sums  of  money 
as  he  should  deem  necessary  for  the  repair  of  the 
ship,  "and  to  act  in  the  premises  as  fully  and  effec- 
tually to  all  intents  and  purposes  as  I  might  or  could 
do  if  personally  present."  In  a  suit  for  the  amount 
of  a  mortgage-bond  upon  the  ship  executed  by  the 
master, — Seld  that  the  master  had  no  authority  to 
sell  or  mortg^e  the  ship.  Judah  «.  Apdi  Baja 
Queen  Bibi         •        ...    2  Mad.,  177 

Power  to  refer  to 


arbitration.— T,  having  frequent  occasion  to  prose- 
cute and  defend  suits  in  different  Courts  and  being 
unable  to  give  his  personal  attention  to  them,  exe- 
cuted a  power  of  attorney  in  5*8  favour,  whereby  he 
authorized  S  to  watch  the  cases  on  his  behalf,  to 
appoint  any  pleader  or  mooktear,  to  receive,  after 
giving  a  receipt  for  the  same,  any  money  deposited 
for,  and  due  to,  him  from  the  Courts,  to  act  on  his 
behalf  in  cases  of  dakhilkharij,  and  obtain  the  entry 
of  his  name  after  getting  the  names  of  other  per- 
sons expunged,  to  purchase  villages  with  the  money 
due  under  decrees,  to  file  on  his  behalf  receipts, 
acquittances,  raji  namahs,  and  other  documents,  and 
to  get  back  deeds  and  decrees  and  give  receipts  and 
acquittances.  Jleld  that  the  terms  of  the  power-of- 
attomey  did  not  authorize  8  to  refer  questions  {o 
arbitration.  Thakoob  PebShad  r.  Kale  a  Pbr- 
SHAD        .        •        f  .      6  N.  W.,  210 


TOWBB-OW'ATTOBJSrEY—eotUitiMed. 

8. Power  to  *ue  ^iwen 

to  an  agent,  JExtent  of— Vakil,  ReeteanabU  rema- 
neration  to,  under  eueh  power. — A  mere  power  to  sae 
does  not  authorize  an  agent  to  do  more  than  employ  a 
vakil  on  the  terms  of  paying  him  a  reasooable  r«mit- 
neration.    Eeshat  Bap^JI  r.  Nabatah  Shamkat 

[I.  Ii.  B.,  10  Bom*,  18 


4. ■  Authority  to  Muier 

into  special  agreement  with  vakil — Agreement  to 
remunerate  according  to  proportion  recovered — The 
defendant,  on  behalf  of  her  minor  son,  gave  to  ^  Jf 
a  powcr-of-attomey  by  which  she  authorised  8  Jf. 
*'for  her  and  in  her  name  and  on  her  behalf  to 
appear  in  or  sue  or  defend      •      .  any  tiah, 

appeal,  or  special  appeal,  .  .  .  and  to  act  in  all 
such  proceedings  in  any  way  in  which  she  might,  if 
present,  be  permitted  or  called  on  to  act."  Meld  that 
the  above  power  did  not  authorise  S  M  U>  enter  into 
a  special  agreement  wibh  a  vakil,  under  whi<^  the 
vakil  (in  an  appeal  which  he  was  employed  to  con- 
duct for  the  defendant  on  behalf  of  her  minor  son) 
was  to  receive  for  his  services  a  minimum  reward  of 
B4,000,  and,  in  cases  of  success,  a  reward  propot- 
tional  to  the  amount  awarded  by  the  Appellate  Court. 
Bay  Saheb  Y.  N.  Makduk  v.  Kaxaljabai  SAhee 
Kimbalxlab        ....     10 


6. 


Power  to  execute 


bond, — Under  a  power-of -attorney  executed  by  twenty 
proprietors  of  a  joint  estate,  empowering  their  general 
manager  to  raise  loans  for  the  purposes  of  the  estate 
upon  bonds,  and  to  sign  their  names  or  his  name  on 
their  behalf,  and  to  pledge  the  whole  or  any  part  of 
the  estate  by  such  bonds,  the  attorney  executed  a 
bond  on  behalf  of  three  of  the  proprietors.  Sefd 
that  under  the  power^f-attomey  the  manager  was 
not  authorized  to  execute  a  bond  on  behalf  of  any  oue 
or  more  of  the  proprietors  making  him  or  them 
responsible  for  the  whole  money  borrowed  to  the  exclu- 
sion of  the  rest.  Seld,  further,  that  in  a  suit  npon  a 
bond  so  executed,  the  plaintiffs  were  not  entitled  to 
rely  upon  the  general  power  which  the  manager 
might  have,  as  the  manager's  authority  must  be  con- 
sidered as  strictly  confined  to  the  terms  of  the  power- 
of -attorney.  BiTPH  SiHOK  DUDBXTBIA  e.  DsiniirsRA 
Nath  ^AKcrL  .        .     11 C.  Ii.  B,  828 


6. 


Mookieamama  — 


JExeeutif  n  of  bond  to  secure  barred  debt — ComtraH 
Act,  s*  26* — A  mookteamama  empowering  the  mook- 
tear to  execute  bonds  iu  lieu  of  former  debts  does  not 
authorize  the  mooktear  to  execute  a  bond  to  secure  a 
debt  already  barred  by  limitation.  Where,  however, 
a  suit  is  brought  upon  a  bond  executed  to  secure  a 
former  debt,  it  must  be  shown  by  the  person  alleging 
it  that  such  debt  was  barred;  Hvblal  Sxteitl  r. 
Bax  Gon  Dby  Bot  11  C.  Ii.  B.,  681 


7. 


Mooktearwsma  — 


Authority  of  agent — Power  to  make  gift, — A  mook- 
teamama merely  gave  the  mooktear  power  to  grant 
ticca  ijara  leases  and,  when  advisable,  to  sell,  mort- 
gage, and  make  gift  of  the  whole  or  portion  of  the 
property  of  the  principal.  Held  that  the  mooktear 
had  no  power  to  create  a  permanent  tenure.  The 
power  of  making  a  gift  given  by  the  mookteamama 
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l^OWER'OV'ATTOBJSrEY—eontinued. 

anthoTized  the  mooktear  formally  to  exccnte  a  deed 
of  gift  only  when  the  disposing  power  had  heen 
exercised  hy  the  principal.  Txbbitiinbssa  v,  Eakiz 
Fatiha        ....     18  C.  Ii.  B.,  247 


8. 


Power  to  dispose 


of  fropsriy — Authority  to  pledge. — A  power-of- 
attomey  authorised  the  holder  "to  dispose'*  of 
certain  property  in  any  way  he  thought  fit.  Held 
that  the  holder  of  snch  power  had  no  authority  to 
mortgage  the  property.  A  power-of -attorney  must 
he  construed  strictly.  Makuxohand  bin  GYAVKAli 
o.  Shan  Moohan  Vabdbaj 

[I.  li.  B.,  14  Bom.,  690 

9. Power  to  **  sell, 

endorse,  and  assign*'  negotiable  securities. — The 
payee  of  promissory  notes  of  the  East  India  Company, 
by  a  power-of -attorney,  authorized  his  agents  at  Cal- 
cutta to  "  sell,  endorse,  and  assign  **  the  notes.  These 
notes  were  transferable  by  endorsement  payable  to 
bearer.  Tho  agents,  in  their  character  of  private 
bankers,  borrowed  money  of  the  Bank  of  Bengal,  offer- 
ing, as  security,  these  promissory  notes.  The  Bank 
made  the  advance,  and  the  agents  endorsed  the 
noAes,  snch  endorsement  purporting  to  be  as  attorney 
for  their  principal,  and  deposited  them  with  the 
Bank,  by  way  of  collateral  security  for  their 
personal  liability,  at  the  same  time  authorizing  the 
Bank,  in  default  of  payment,  to  sell  the  notes  in 
reimbursment  of  the  advances.  The  agents  after- 
wards became  insolvent,  and  default  luiving  been 
made  in  payment,  the  Bank  sold  the  notes  and  realized 
the  amount  of  their  loan.  Held  that  the  endorse- 
ment of  the  notes  by  the  agents  of  the  payee  to  the 
Bank  was  within  the  scope  of  the  authority  given  to 
them  by  the  power-of-attorney,  and  that  the  payee 
could  not  recover  in  detenue  against  the  Bank. 
The  rule  laid  down  in  the  case  of  aHl  v.  Cuhitt,  3 
B,  if  C„  466,  and  Down  v.  Hailing,  4  B,  ^  C,  380, 
that  the  negligence  of  a  party  taking  a  negotiable 
instrument  fixes  him  with  the  defective  title  of  the 
party  passing  it,  observed  upon,  and  those  cases 
declared  to  be  no  longer  law.  Bank  op  Bbnoal  v. 
Maglbod        ...       6  Moore's  I.  A.,  1 

Bank  ob  Bbnoalv.  Fackan  6  Moore's  I.  A.»  27 


10. 


Power  to  sell  or 


mortgtig*. — Under  a  power-of-attnrney  containing  a 
cl»use  empowering  A  to  sell  or  mortgage  the  donor's 
property  for  the  payment  of  his  debts,  A  executed  a 
sinaple  money -bond  to  one  of  the  donor's  creditors, 
for  payment  of  the  sum  due  and  interest.  Held 
that  the  act  was  extra  ffires,  and  did  not  *bind  the 
donor.      PooBNA    Chundbb    Sen     v,     Pbosvnno 

COOKAB  I) A 68 

[I.  It.  B.,  7  Calo.,  263:  8  C.  Ii.  B,  433 

II. — Principal    and 


agent  -  "  Purchase,  sell,  endorse,  and  transfer  **- 
Meaning  of  "  Power  to  seff." — N  ^  Co.  having  a 
joint  and  several  power-cf -attorney  from  the  plaintiff, 
authorizing  them  "to  purchase,  sell,  endorse,  and 
transfer  for  the  plaintiff,  and  in  the  plaintiff's  name 
and  on  the  plaintiff's  behalf,"  all  shares  standing  in 
his  name  in  the  books  of  any  public  company  or 
society^  ent^d  into  a  contract  vmbodied  in  bought 


FOW£R-OF-ATTOBN^Y— eon^mtitfc;. 

and  sold  notes,  agreeing  to  sell  bv  order  and  on 
account  of  JV  if*  Co.  to  the  defendant,  twenty-6ve- 
Muir  Mill  Cotton  shares,  and  agreeing  to  buy,  by 
order  and  for  account  of  iV  df*  Co.,  from  the  defen- 
dant, twenty-five  Muur  Mill  Cotton  shares  in  three 
months'  time  at  an  advanced  rate ;  the  bought  and 
sold  notes  bearing  the  same  date  and  being  one 
transaction.  The  transfer  deeds  were  signed  by  » 
partner  in  the  firm  of  ilT  4"  Co.  as  attorney  for  the 
plaintiff,  and  N  j*  Co.  received  the  purchase-money 
of  the  shares.  Previoos  to  the  time  fixed  for  the 
sale  of  twenty-five  Muir  Mill  Cotton  shares  by  the 
defendant  to  If  ^  Co.,  the  latter  became  insolvent. 
The  plaintiff  then  brought  a  suit  to  recover  tho 
shares  from  the  defendant.  Held  by  Gabth,  C.J., 
that  the  transaction  between  N  ^  Co.  and  the  defen- 
dant was  not  lustified  by  the  power-of-attomey,  the 
contract  not  having  been  entered  into  "  fi  r  and  oa 
behalf  and  in  the  name  of  tho  plaintiff"  within  the 
meaning  of  the  power;  and  that  the  transaction  was 
either  an  actual  loan  or  a  transaction  in  the  nature 
of  a  loan  for  the  purpose  of  raising  money.  Per 
WiiBON,  J„  that  the  defendant  took  no  title  to  the 
shares  for  two  reasons,  viz. :  (i)  because  a  power  to- 
sell  is  only  a  power  to  sell  in  the  ordinary  course  of 
business,  i.e.,  for  a  money  price;  (ii)  because  it 
was  the  duty  of  the  defendant,  seeing  that  tho  sharea 
were  sold  to  him  under  a  power,  to  see  that  he  paid 
the  price  to  the  plaintiff  or  his  attorney  JubcnA 
Dofls  r.  EcKBOBD  .     X  Ii.  B,,  9  Calc,  1 

12. Meaning  of  the 

word  "negotiate"  with  reference  to  Oovemtnent 
securities.— W  gt^Ye  to  A  and  B  a  power-of-attomey 
authorizing  them  jointly  and  severally  to  "negotiate, 
make  sale,  dispose  of,  assign,  and  transfer,"  amongst 
other  things,  certain  Government  securities  standing 
in  his  name.  B  pledged  the  securities  for  an 
advance  of  H  19,000,  and  at  the  same  time  execu- 
ted a  promissory  note  for  the  amount  of  the  loan, 
the  promissory  note  being  signed  «  B,  as  attorney  for 
W."  In  a  suit  hy  Wto  recover  the  Government 
security,— fi0/<2  in  the  Court  1)elow  that  the  power- 
of-attomey  was  sufficiently  wide  to  cover  the  trans- 
action  ;  that  the  transaction  was  a  fraud  on  the  part 
of  B,  but  that  the  transferee  (the  defendant)  had  no 
notice  ,of  the  fraud,  and  therefore  the  plaintiff  was 
not  entitled  to  succeed.  Hefd  on  appeal  per 
Whitb,  J'^(i)  That  the  words  of  the  power  were  to 
be  read  disjunctively,  and  the  powers  conveyed  by  the 
words  were  to  be  treated  as  joint  and  several ;  (ii)  that 
even  supposing  the  word  "negotiable"  to  be  applic- 
able to  transactions  with  Government  securities  (which 
was  doubtful),  and  that  such  Government  securities 
stood  in  the  same  position  as  ordinary  commercial  notes, 
the  word  "negotiate"  did  not  autliorize  B  to  do  more 
than  put  the  Government  securities  in  the  market, 
or  to  put  them  i»  circulation  in  the  ordinary  way  in 
which  snch  a  transaction  takes  place  in  the  market, 
and  if  necessary  to  endorse  them  in  the  name  of  W; 
(ilii  that  the  loan,  which  was  the  principal  transaction, 
being  irrecoverable  from  W,  because  unauthorized, 
the  defendant  could  not  return  the  Government 
securities,  which  were  deposited  as  security  for  the 
loan,  he  not  having  taken  the  precaution  to  ascertain 
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POWBR-OP-ATTOBNEY— coii/t»tt<?<£. 

whether  B  had  authority  to  enter  into  that  transac- 
tion.  Per  Gautii,  C.J.— That  although,  on  the 
authority  of  The  Bank  of  Bengal\.  Fagan,  6 
Moore? e  I,  A,,27,a  power  to  negotiate  Goverament 
securities  would  authorise  the  negotiation  of  Govern- 
ment securities  by  way  of  pledge,  yet  W  was  entitled 
to  a  decree,  on  the  ground  that  A  and  B  had  no  power, 
under  the  power^of-attomey,  to  bmrow  money  in  the 
name  of  W;  and  that  therefore  the  defendant  was 
not  entitled  to  retain  the  security  given  for  the  advance 
(ctr.,  the  Government  promissory  note).  Watsoit 
r.  JoHif  BNJOT  CooNDoo  .    I.  Ij.  B.,  8  Calc,  934 

On  appeal  to  the  Privy  Council,*— J5r«Z<:?  that,  with 
regard  to  the  general  objects  of  the  power,  B  had 
under  it  no  authority  to  pledge,  and  that  the  lender 
of  the  money  acquired  no  title  to  the  note  as  against 
W,  -The  power-of-attomey  was  not  in  the  same  form 
as  that  in  the  Bank  of  Bengal  v.  Macieodf  6  Moored e 
I,  An  If  and  Bank  of  Bengal  v.  Fagan,  6  Moorei^s 
I,  A.,  27,  not  containing,  in  express  words,  power  to 
indorse.  Had  it  done  so,  the  question  would  have 
been  whether  there  was  anything  to  prevent  it  from 
being  a  power,  in  the  discretion  of  the  donee  of  it,  to 
indorse  the  note,  and  convert  it  into  one  payable  to 
bearer,,  whenever  he  thoujiht  fit  to  do  so,  for  any 
purpose.  It  wos  net  laid  down  in  the  judgment  in 
those  cases  that  the  words  used  in  a  power-of- 
attomoy,  to  express  its  objects,  are  always  to  be  con- 
strued disjunctively,  tliough  thoy  may  be  so  construed ; 
and  there  is  no  reason  why  a  rule  of  construction,  in- 
tended to  aid  in  Arriving;  at  the  meaning  of  the 
parties,  should  not  be  applied  in  construing  a  powcr- 
■of  attorney  as  much  as  any  other  document.     JoN- 

MEJIJOT  COONDOO  r.  WATSOW 

[I.  Ii.  B.,  10  Calc.  901 

18.     ~-    Principal    and 

agent — Bank  manager  acting  as  private  agent — 
Transaction  for  benefit  of  Bank. — A^  being  in  uncon- 
trolled management  of 'the  National  Bank  in  Cal- 
cutta and  purporting  to  act  under  a  power-of-attomey 
intended  to  be  given  to  him  in  his  private  capacity, 
but  addressed  to  him  as  "acting  manager  of  the 
National  Bank "  by  B^  a  constituent  of  the  Bank, 
without  drawing  any  cheque  on  £'s  account  and 
simply  by  means  of  transferring  in  the  books  of  tho 
Bank  B  15,000  from  B*%  deposit  account  with  the 
Bank  to  the  account  of  one  C  who  was  indebted  to 
the  National  Bank,  purported  to  make  an  advance  of 
B16,000  from  B  io  C,  whereas,  in  fact,  the  real 
trasactiou  amounted  only  to  transferring  the  liabi- 
lity of  C  to  that  extent  from  the  Bank  to  B,  Held 
that,  GO  far  as  this  transaction  was  concerned,  A  could 
not  divest  himself  of  his  character  of  Bank  manager, 
and  that,  acting  as  the  agent  of  both  parties,  he  acted 
to  the  prejudice  of  B  and  to  tho  a-i vantage  of  the 
Bank,  and  that  there  was.  in  fact,  a  breach  of  his 
duty  to  B  to  which  the  Bank  was  a  party.  Held 
also  that  A  was  not  able  under  the  power-of-attomey 
to  bind  B  by  consenting  to  any  dealing's  by  the  Bank 
or  C  with  grods  in  the  Bank's  godowns  which  would 
prejudice  B*    Bebb  v.  National  Bakk  of  India 

[19  W.  B.,  97 

14. Stamp — Opera- 
tion of  p  over  confined  to  British  India — Stamp  Act 


VOWEB^V'AHTOTiNlBSY-eoncltided. 

fl of  1879 J,  s,  5. — It  is  not  necessary  for  the  Coarts 
in  India  to  consider  whether  a  power-of-attoraey 
issued  in  England,  but  which  is  intended  to  operate  in 
British  India,  complies  with  the  fiscal  requirements  of 
the  stamp  laws  in  England.  It  is  sufficient  if  aoch 
.power-of-attomey  is  stamped  according  to  the  stamp 
laws  of  British  India.  Bristow  v.  Seqnerille,  5  iur.. 
275,  and  James  v.  Cathernoood,  3  D.  S[  M.,  190,  fol- 
lowed. CUgg  V.  Levg,  3  Camp,,  166,  n<yt  followed. 
Semhle — If  such  a  power-of -attorney  was  intended  to 
operate  in  England,  as  well  as  in  British  India,  it 
would  not  be  invalid,  so  far  as  it  was  intend^  to 
operate  iu  British  India,  because  the  requirement*  of 
the  stamp  laws  in  England  had  not  been  fulfilled.  It 
would  be  sufficient  if  it  complied  with  the  reqaire- 
ments  of  the  Indian  law.    Ik  the  a  gods  of  McAdak 

[I.  Ii.  B.,  28  Calc,  187 


FOWSB  OF  SAIiE. 

See  MoRTaAOE — Constbitotioh  ov  Mobt- 
.  OAOBB       .        I.  Ij.  B,  16  Bom«,  303 

[X  Ii.  B..  13  AIL,  38 

I.  Ii.  B.,  17  Bom.,  4B6 

I.  Ii.  B.,  20  Bom.,  286 

I.  Ii.  B.,  21  All.,  4 

sSee  Mortgage —PowBB  of  Sale. 

See  Stamf  Act,  1879.  eon.  I,  art.  44. 

[I.  Ii.  B.,  21  Calc,  241 
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1.  CIVIL    CASES. 

!• • Adjournment  ^Failure  to  procure 

enfflcieiU  evidence— CoeU,— A  pUintifl  failed  in  an 
eJB'parte  salt  to  briag  forward  sufficient  evidence 
to  entitle  him  to  a  decree,  and  asked  for  an  adjourn- 
ment in  order  to  obtain  further  evidence ;  the  Court 
granted  an  adjournment  on  the  terms  that  the  plain- 
tiff should  bear  the  whole  costs  of  the  hearinjr. 
Shanks  v.  Savase  I.  L.  B.,  7  Oalc,  177 


2. Admiralty  Covxt— Consolida- 
tion of  salvage    daime— Civil    Procedure    Code 
fl882)^Bule8    and    Mesfulatione    under  Stat,   2 
^  8 Will,  IP',  e.  dt^Proeedure.-On  an  applica- 
tion  by   the  impugnant  for  the  consolidation    of 
three  separate  salvage  claims  made  by  three  different 
promovents  for  salvage  services  rendered  by  them, 
—Held  (following  the  more  recent  Ifenglish  practice) 
that  the  claims  should  not  be  consolidated  against 
the  will  of  the  promovents,  but  should  be  heard 
one  after  the  other  successively,  subject,  however, 
to  one  set  only  o£  costs  being  allowed  to  them  Iq 
the  event  of  the  Court  finding  at  the  hearing  that  the 
application  for  consolidation  was  resisted  without 
sufficient  groands.    In  such  a  case  (as  there  is  no 
procedure  for  such  an    application    prescribed    by 
the  Bules  and  Regulations  made  in  pursuance  of 
2  and  3  Will.  IV,  c.  61.  nor   any  procedure  for 
consolidation  in  the  Civil  Procedure  Code),  the  prac- 
tice of  the  Court  of  Admiralty  in  EngUmd  ought  to  be 
followed  so  far  as  such  practice  can  ^  applied  to  this 
country  by    analogy.     In  the  katteb    op    the 
Bbitish   Sailings   ship   "Kalls    oe   Bttbiok/* 
The  '*  Chuean  '*  r.  "  Fasls  ob  Bttbiok" 

[I.  Ii.  B.,  22  Calo..  611' 

8. Application  for 

consolidation  of  salvage  claims'^Applieation  for- 

10  N 
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PB  ACTICE  -  continued. 

1.  CIVIL  CASW— continued, 

commifsion  to  take  evidence  hejore  written  state- 
mente  are  filed.— On  an  application  by  the  impugn* 
snt  for  the  conaolidation  of  two  separate  salvage 
claims  made  by  two  different  promovents  for  salirage 
^errices  rendered  by  them  and  for  the  issne  of  a  com- 
mission to  examine  the  witness  of  the  impugnment 
de  bene  eeee,—Held  that  it  is  within  the  discretioD  of 
the  High  Court  to  consolidate  the  actions  without 
regard  to  the  consent  of  the  parties,  each  of  the  pro- 
movents being  allowed  to  appear  separately  through 
their  own  attorney  and  counsel.  Held  further  thtt> 
though  no  written  statements  had  yet  been  ^ed,  the 
application  for  consolidation  and  for  a  commission  to 
examine  de  h&n»  esse  was  not  premature.  In  re 
the  "  Fall*  of  mtrick,"  L  X.  R.,  22  Calc,  611,  re- 
ferred to.  The  "  Strathgarry;*  (1896)  L.  R.,  P.  D., 
jB$4,  followed.    Inthb  mattbb  ov  thb  <*  Dsachsk- 

9SJJS,"      BBTBIBTSB  9.  DSAOHEITTBLS 

[8  C.  W.  W..  67 


4.   ASSidAYiiM—SntitlinffaJidavite 

— In  showing  cause  against  a  rule  nisi  for  a  manda- 
mus  in  proceedings  under  the  Calcutta  Municipal  Act 
to  obtun  compensation  from  the  Justices,  the  affi- 
davito  shonid  be  simply  entitled  **  In  the  High  Court." 
The  affidavits,  though  wrongly  entitled,  were  admitted. 

JUBTIOBS  07  TBB  PbAOB  TOB  CALCUTTA  r,  ObIBIITAL 

Gas  Compabt     8  B.  Ij.  B  ^  488 :  17  W.  B.,  864 


5. 


Affidavit  on   ap- 


plication  to  take  documents  out  of  Court, — An 
affidavit  in  suppm^  of  an  application  for  taking 
documents  out  of  the  custody  of  the  Court  for  the 
purposes  of  another  suit  should  state  in  what  way 
they  are  material  to  that  suit.  Hou<ow,  Mabch  k 
Co.  o.  Pebtab  Chvbdbb  Singh 

[1  Ind  Jnr.,  N.  8.,  288 


6. 


Jffidarii  on  show- 


ing cause  against  motion  or  petition, — An  affidavit 
intended  to  be  used  to  oppose  or  show  cause  against  a 
motion  or  petition  is  filed  in  time,  if  filed,  on  or 
before  the  sitting  of  the  Court,  on  the  day  that  cause 
it  in  fact  shown,  although  not  filed  before  the  sitting 
of  the  Court  on  the  day  for  winch  notice  was  given. 
Iv  BB  Hfbbuck  Cbvvd  GtoUOHA 

[I.  li.  Bh  6  Calc,  606 : 6  C.  L.  B.,  882 


7. 


Affidavits  on  mo* 


Hon  -  Affidavits  filed  after  adjournment  for  eon^ 
venienee  of  counsel, ^Thti  Court  refused,  without  the 
consent  of  the  other  side,  to  allow  an  affidavit  in 
■npport  of  a  motion  to  be  read,  which  had  been  filed 
after  an  adjournment  granted  for  convenience  of 
counsel.    Coubjok  r.  Coubjoh 

[9B.]:«.B..Ap.,10 

Nbbbunjuh  Hoobbbjbb  V,  OopBNSBO  Nabain 

Dbb lOB.  Ii.B.,  67 

8. Act   XVIII  of 


iSeS—Veriflcation  of  affidarit.^When  an  indivi. 
dual,  who  is  unable  to  read  and  write*  presents  him- 
self to  affirm  solemnly  or  make  oath  to  the  truth  of  an 
affidavit,  it  will  be  sufficient,  in  order  to  meet  the  re- 
quirements of  s.  9,  Act  XVIII  of  1868,  in  obtaining 
hii  Teriftcation,  to  allow  him  to  affix  his  *'  mark  "  in 


TRACTlCE—oontinued. 

1.  CIVIL  CASlSa-coniinued. 

lieu  of  his  "  signature,"  and,  in  aifirming  or  ememnng 
him,  to  vary  the  uaual  words  by  saying  "  mark 
instead  of  signature,"  in  lien  of  '*  algnatare." 
AyoBTMOVB     ....       9  W.  R.,  867 


9. 


Use  of  affidavits 


in  motions — Rule  to  show  cause. — The  practice  ia  in 
motion  to  stay  execution,  and  others,  to  pat  ia  a 
verified  petition  or  affidavit,  the  oosts  of  which  ia 
allowed  in  taxation  ;  but  where  a  rule  to  show  caaie 
had  been  obtained  on  the  facts  set  out  in  the  pladnt« 
Whitb,  J.,  declined  to  refuse  the  hearing  of  the  rule 
simply  because  no  verified  petition  or  affidavit  had 
been  filed.  Kbisto  Mohivby  Dosbbb  r.  Kalxt 
Pbosohbo  Ghosb 

[I.  li.  K..  6  Calo.,486;  8  C.  L.  B^  48 


10. 


Non^produetum 


of  affidavit— Withdrawal  of  ««t7.-The  pUintiflrs 
attorney  being  under  the  misapprehension  that  one  of 
the  plaintiffs,  who  was  a  material  witness,  was 
in  Bombay,  when  in  fact  he  was  in  Bngland,  and 
an  application  to  consent  to  a  commission  had  been 
made  to  the  defendant's  attorney,  and  refused  on  the 
eve  of  the  hearing,  an  application  was  made  to  the 
Judge  in  Chambers  on  the  morning  of  the  day  fixed 
for  the  hearing,  and  supported  by  an  affidavit,  for  the 
issuing  of  a  commission  and  for  an  adjoomment  of 
the  suit ;  and  the  Judge  declining  to  ma^e  an  cider 
in  Chambers,  the  application  was  renewed  in  Coorty 
when  the  Judge  refused  to  take  notice  of  wh^ 
occurred  before  himself  in  Chambers,  anc  made  note 
that  the  application  for  a  commission  was  made  upon 
no  affidavit;  and  as  the  affidavit  (presented  iD 
Chambers),  having  been  sent  to  the  office  of  the 
plaintiff's  attorneys  for  a  ropy  to  be  made  and  served 
upon  the  defendant,  was  not  then  in  Court,  the 
a)  plication  for  a  commission  and  to  adjourn  the 
hearing  was  refuses),  and  pluintiif  a  counsel  not  bong 
instructed  to  proceed  with  the  ht^ring,  and  leave  to 
withdraw  the  suit  having  been  aUo  refused,  the  suit 
was  dismissed.  Kfld  that  the  Judge  was  wrong  in 
refusing  to  postpone  the  case  for  the  production  of 
the  affidavit  in  Court,  and  that  there  was  no  legal^ 
gronnd  whatever  for  the  refusal  to  withdraw  the  snit,' 
which  was  accordingly  restored  to  its  plare  in  the  list 
and  remanded  in  order  to  be  tried.    Dadabhai  Kao- 

BOJI  &  Co.  V.  SOBABJI  COWABJI 

[8  Bom.,  O.  C,  66 

11.   Application  for 

decree  on  terms  ofagreMnent  fo  compromise  suit — 
Civil  Proceffure  Code,  1889,  s.  975. — After  the  hearing 
of  the  suit  had  begun,  the  plaintiffs  and  defendaota 
came  to  an  agreement  by  which  they  settled  all  the 
matters  in  dispute  between  them  in  the  suit  The 
agreement  was  in  writing,  and  dealt  in  one  clause  wiUi 
the  dispute,  the  subject-matter  of  the  suit,  and  in  a 
second  clause,  with  another  dispute  of  long  standing: 
between  the  parties,  with  which  the  suit  had  nothing 
to  do.  The  plaintiffs  subsequently  objecting  to  consent 
to  a  decree  being  taken  in  terms  of  the  first  clause  of 
the  agreement,  the  defendants  took  out  a  rule  nisi»  call- 
ing on  the  plaintiffs  to  show  cause  why  the  agreement 
shonid  not  be  recorded  in  Court  and  why  the  Court 
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•hould  not  pftM  a  decree  in  accordance  therewitlb 
nnder  the  provisioni  of  s.  875  of  the  Civil  Procedure 
Code.  The  rule  was  argued  on  affidavits  on  either  side, 
the  plaintiffs  objecting  that  in  any  case  the  matter 
conld  not  be  decided  on  attidavits,  but  evidence  must 
be  gone  inta  Held  that,  in  the  circumstances  of  the 
case,  no  definite  procedure  having  been  enjoined 
by  the  Code,  the  matter  miL'ht  properly  be  decided  on 
affidavits.    Buttovbby  Lalji  r.  Pcobibai 

[I.  li.  B^  7  Bonu,  a04 


IS.  Appeal— Appeal  againtt  a  co- 

plainiiff— Content  of  /tar ties.— By  consent  of 
parties,  the  High  Court  alb  wed  an  appeal  by  one 
plsdntiif  against  another  plaintiff,  and  adjudicated 
upon  their  rights.    Bhagisthibai  r.  Baya 

[L  li.  B.»  6  Bom.,  264 


13. 


Appeal  by  one 


plaintiff  against  another—  Rifal  elaimante  put  on 
the  record  as  representntiren  of  ffecea*ed  plaintiff, 
— In  a  suit  for  redemption  one  of  the  plaintiffs  died. 
A,  the  adopted  son,  and  B,  the  daughter,  made 
separate  applications  nnder  s.  865  of  the  CivU  Proce* 
dare  Code  to  be  placed  on  the  record.  The  Judge 
ordered  them  both  to  be  pnt  on  the  record  and  ])ro- 
ceeded  with  the  suit,  and  finding  that  A*b  adoption  was 
proved,  and  that  ti  was  not  the  legal  heir  of  the 
deceased,  he  gave  a  decree  for  redemption  in  favour 
of  A,  B  appealed  making  A  alone  respondent.  The 
Appellate  Court  held  that  B,  and  not  A,  was  heir 
of  deceased,  and  passed  a  decree  in  B*%  favour  against 
A*  On  second  app^  tn  the  Hi^h  Court,  —Held  that 
the  Judge  had  no  power  under  s.  867  of  the  Code  to 
admit  on  the  record  both  rival  claimants  as  legal  re- 
presentatives or  adjudicate  by  bis  decree  between 
their  rival  claims;  and  that  the  Appdlate  Court 
ought  not  to  have  allowed  one  plaintiff  to  appetd 
against  another  or  to  have  decided  the  rights  of 
d^erent  plaintiffs  inter  ee,    Yithit  v.  Bhixa 

[I.  Ii.  B.,  16  BbriL..  146 


14. 


Appeal  between 


co-defendants— Bight  ofttppf.al. — Where  a  Subordi- 
nate Judge  dealt  with  a  case  at  the  hearing  as  raising 
not  only  a  question  between  the  plaintiff  and 
defendants,  but  also  as  between  the  defendants, — 
Held  fehat  one  of  the  defendants  conld  appeal  against 
the  decree  as  between  himself  and  the  other  defen- 
dants. Gudadhar  Banerjee  v.  Mun  Mohinee 
Doefea,  7  (ale.  W,  £»,  866,  and  Alma  Ram  y. 
Balkishen,  I.  L.  £ ,  6  All.,  866,  distinguished. 
SoiRir  Pasmanabh  Banqappa  v.  Kabatanbao  but 
ViTHALBAO  .  .    L  It.  B.,  18  Bom.,  620 


IB. 


Respondent  not 


api^earing  in  lower  Covrt — Right  of  appeal. — An 
appellant  who  was  respondent  in  a  lower  Court  of 
Appeal  is  not  precluded,  by  reason  of  his  non-appear- 
ance in  such  Court,  from  preferring  an  appeal  to  the 
Bigh  Court.  Kalikibbobb  Bor  «.  DnuiorHJOT 
Bor       ....    I.  Ii.  B.,  8  CaIo.»  228 

16. ■ Right  of  reepon* 

dent,  who  han  filed  crosM^ohjeetiont  to  appeal,  where 
appellant  withdraws  hit  aj»/^#a/.— No  leave  to  appeal 

TO&.iy 
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shonld  be  granted  to  a  respondent  who  has  filed  cross- 
objections,  unless  the  Court  is  thoroughly  satisBed 
upon  affidavit  that  he  was  ready  to  appeal,  and  would 
have  appealed  within  the  proper  time  if  the  other 
side  had  not  done  sa  OouB  Habi  Saktal  v.  Pbxx 
Nath  Savtal 

[I.  L.  B.,  9  Calc.  788  :'12  C.  I..  B.,  896 


17. 


Deciti  on  th  owing 


groundt  of  judgment  appealed  from. — The  copy  of 
a  decision  to  which  reference  is  nmde  by  the  lower 
Appellate  Court  for  the  grounds  on  which  an  appeal 
is  disposed  of  is  not  necessary  at  the  time  of  filing  a 
special  appeal.    Akontmoub 

[1  IndL  Jur.,  O.  8.,  M 


18. 


]?leadert  ~  Certi- 


fgi^  groundt  of  appeal. — Pleaders  shonld  see  that 
the  grounds  of  appeal  they  certify  to  are  full  and 
need  no  addition.  Bak  Kbibto  Dbb  r.  Baj  Chuh  • 
dbbSubhah  .    UW.  B^,  246 


19. 


Certificate       of 


groundt  of  appeal —  Vakil  a  party  to  tuit.  Where  a 
party  appealing  to  the  High  Court  is  himself  a 
vakil  of  the  Court,  he  is  not  at  liberty  to  certify  his 
own  grounds  of  appeal.  Thakoob  Dobb  Mookbbjbb 
V.  Ambbb  Munsvl  .    14  W.  B^  168 


20. 


Certifying  that 


ground  of  appeal  taken  wos  omitted  from  hit  notice 
by  Judge— Affidavit. — In  order  to  satisfy  the  High 
C  onrt  that  a  point  which  the  Judge  omitted  to  notiise 
was  actually  taken  in  the  oral  plwdings,  a  party  may 
put  in  either  an  affidavit  of  some  person  who  heard 
the  point  raised,  or  a  copy  of  the  petition  to  the 
Judge  drawing  attention  to  the  omission,  with  his 
orders  thereon.  YuBOov  Au  Chowdrt  r.  FrzooN- 
iBBA  Khatook  Chowdby  .         .    16  W.  B.9  296 


21. 


O  round t  of  ap' 


peal  argued  not  in  memorandum  of  appeal.  A\- 
though,  as  a  rule«  the  Court  will  not  permit  i;rouuds 
of  appeal  to  be  taken  in  argument  which  have  not 
been  taken  in  the  mem^^randam  of  appeal*  yet  where 
a  decree  comes  before  it,  which  is  upon  its  very  faoe 
illegal,  the  Court  is  bound  to  take  up  the  point  Itself 
and  notify  the  mi -> take.  Pobak  8ookh  Chukdeb 
V.  Pabbuttt  Dobsbb 

[I.  Ii.  B.,  8  Calc,  612 :  1  C.  Ii.  B^  404 


Civil  Procedure 

Code  (t882J,  t.  558  -Application  to  rettore  an  ap- 
peal ditmitted  ex -parte — Seidence — Practice, — 
When  an  application  is  made  to  restore  an  appeal 
which  has  been  dismissed  ex'parte  for  default  of 
appearance,  the  applicant  must  produce  all  his 
evidence  in  support  of  the  application  before  the 
Court  to  which  it  it  made.  If  he  does  not  do  so  and 
the  application  is  dismissed,  he  cannot  be  allowed  to 
supplement  such  evidence  in  a  Court  of  Appeal  on 
appeal  from  the  order  dismissing  his  application. 
Hari  Dat  Mukerji  v.  Radha  Kithen  Dat,  Weekly 
Notet  (All,),  1890,  296,  fclk>wed.  Mvzawab  Al. 
Ehak  v.  Kidab  Kath     .    I.  Ii.  B.,  20  AIL,  266 

10  y  2 
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28. 


Arguments  on  ap* 


peal  under  Letter  a  Patent,  High  Court,  Norlh'Weet' 
em  Fro^incee,  cl.  10 — Points  on  whieh  appellant 
mety  he  heard,—  In  appeals nnder  the  Letters  I'atent, 
B.  10,  an  appellant  is  net  entitled  to  be  heard  on 
poirits  which  he  has  not  raised  before  the  Jud^e 
against  wboee  decree  he  i s  appealing.  Bbij  Bhttkhait 
r.  DxmaA  Dab  .    I.  Ij.  B.,  20  AIL,  268 


24. 


Bules  of  Court, 


90th  November  1889 — Memorandum  of  appeal, 
BiitdetfTtption  in — Appeal  described  as  **  ftrst 
appeal  from  order  "  instead  of  "first  appeal  from 
decree**— \^  is  not  a  fataJ  objection  to  an  appeal 
that  the  same  is  described  in  the  memorandnm  as 
j*  First  appeal  from  Order,"  bdngr  in  reality  a  first 
appeal  from  a  drcrec,  it  not  being  shown  that  the 
r(*spondent  was  in  any  way  prejudiced  by  snch  mi^ 
description,  or  that  by  reason  thereof  an  insufficient 
stamp  WHS  placed  on  the  memorandnm.  Fedar  Nath 
V.  Lalji  Sakai,  I.  L.  J?.,  12  AIL,  SI,  quoad  this 
point,  distioKnished.    t«AiiT  Lal  v.  Sxi  Kibhbn 

[L  Ii.  B.,  14  AIL,  221 


Necessity      for 

copy  of  decree  appealed  against  ffccompanying  a 
memorandum  of  appeal — Civil  Procedure  Code 
(1882),  s»  64L — A  memorandum  of  appeal  is  not  a 
good  memorandnm  of  appeal  in  law  nnlef  s  it  is  accom- 
panied by  a  copy  of  the  decree  appealed  againat. 
Oulab  Deri  r.  Sankar  Lal,  Weekly  Notes,  Alh 
(1892),  47,  followed.  Chahxla  Kuab  v.  Amir 
Khav       ....    I.  Ii.  B.,  16  A1L»  77 

Appeal,  Hearing 


of  when  records  hare  been  accidentally  destroyed-^' 
New  trial,  Bight  of — Where,  in  the  interval  between 
the  original  hearing  of  a  case  and  the  appeal,  the 
record  or  the  greater  part  of  it  was  destroyed  in  an 
earthquake^  and  the  Appellate  Coart  aet  aaide  the 
judgment  of  the  first  Court  and  directed  the  suit  to 
he  tried  de  novo, — Held  that  the  mere  fact  that 
the  record  was  accidentally  destroyed  cannot  pive  the 
appellant  a  right  of  re-trial  of  the  ori^'inal  suit,  and 
that  it  is  open  to  the  Court  of  Appeal  to  try  the 
«a»e  upon  any  materials  proved  to  htve  been  used  at 
the  hearing  of  the  first  Court,  and  it  is  for  the  ap- 
pellant to    put  those   materials   before  the  Court. 

HAB   KmCAB  PAS  CbOWDBT   r.   ASIATFLLAH 

[8  C.  W.  N.,  150 

27. Applioatton  after  reftisal— 

Making  application  to  another  Judge,  after  refusal 
by  one  Judge  to  make  it, — It  is  irrefrular,  when  an 
application  has  been  made  to  one  Judge  of  the  High 
Court  and  refosed,  that  the  same  application  shoald 
be  made  to  another  Judge  without  stating  the  facts 
of  the  former  refusal.  VyTHBLiKOA  Mitdbixt  v. 
CvNBASAWHT  MvpBUT  .    8  Mad.,  21 

28.   •  Jpplieaiion     to 

another  Judge  after  rrfusal  of  application  bt  one 
Judpe  of  High  Court— Seview — AppeaL^lf  an 
interlocutorv  order  is  wronsly  refused  by  one  Judge, 
the  proper  course  is  to  apply  for  a  review  or  to  appeal 
from  it,  not  to  aeek  to  obtain  the  order  by  resorting 
to  another  Judge,  even  though  aiguments  should 
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1.  CIVIL  CASKS— <N>«/tMM<f. 

then  be  lortbooming  which  were  not  pat  before  the 
first  Judge.    MonTAHU  r.  Pkbmtahv 

[L  Ik  B^  16  Bom.,  SVL 

29. AppUoatloQ  by  person  not 

party  to  Sllit — Lessors — Reeeirer.-  Case  in 
which  persons  not  parties  to  a  suit  inwluch  arecriver 
Ljd  been  appointed  were  permitted  to  appb,  by 
motion  or  notice  in  the  suit,  for  the  purpose  of 
establishing  their  rights  to  obtain  an  order  dirpcting 
the  receiver  to  make  over  to  them  certain  properties 
of  which  he  was  holding  possession  after  expiry  of 
the  lease  under  which  those  properties  had  been  held 
by  him,  and  which  had  been  granted  to  hia  predeces- 
sor in  title  by  certain  persoos  through  whom  the 
applicants  claimed  as  representatives.  Neatt  t. 
Pink,  15  Sim,  460,  as  explained  by  Fbt,  J.,  in 
Brocklebank  v.  East  London  Railway  Compaufft 
L.  JB.,  12  Ch,  D,,  SS9,    referred    to.     Mahobsd 

HbDHI  QaLIBTAKA  €.  ZOHABBA  BbOITX 

[I.  li.  B.,  17  Calo.,  886 

80. Cause  list— ri^jw/er  of  ease 

from  undefended  to  defended  board — Costs.  -  A  case 
entered  on  the  undefended  board  can  only  be 
transferred  to  the  defended  board  on  payment  of  the 
costs  of  the  adjournment,  if  any,  thereby  oocaaoned. 

BlNDOOXADHTIB     KiTTBB     r.    W003CB8H  ChWUIB 

Paul 2Byde,86 

Bhotbitb   Ohwdbb   Doss  r.   Chitiidi  Cevks 
MiTTBB     ....  BoTirke,  O.  C.,  288 


81. 


Setting  down 


case  in  general  cause  list — Entering  appearance,— 
The  Court  has  power  to  order  a  case  to  be  set  down  at 
once  in  the  general  cause  list,  if  the  defendant  enten 
appearance  by  his  attorney  before,  the  time  for 
appearance  fixed  in  the  summons  has  expired.  When 
a  defendant  so  appears,  the  Begistrar  ought  so  to 
set  down  the  case  as  a  matter  of  course,  or  at  least  ask 
the  Judge  in  Chambera  whether  he  ahonld  do  w 
or  not.    CuMiUNG  v,  Gbbbn 

[4  B.  Ii.  R.,  Ap.,  76 

82. Cases  to  he  en- 

tered  in  the  list  of  suits  for  liquidated  claims — Mulet 
281  ani  284  of  the  Calcutta  High  Court,  Original 
Jurisdiction — Removal  of  cases  improperly  entered 
in  that  list— Ordinary  mortgage  suit  -  Notice  of 
transfer  of  en se.— Held  that  the  practice  of  the 
Court  havin^r  been  for  many  years  to  place  ordinazy 
mortgage  suits  on  the  list  of  suits  for  liquidated 
claims  in  the  view  that  the  incidental  relief  sought  in 
such  suits  did  not  prevent  them  from  being  re^rded 
as  suits  in  which  the  claim  was  in  substance  a 
claim  only  for  a  liquidated  demand  in  money,  the 
practice  should  be  adhered  ta  Hetd  also  that,  when 
a  suit  is  transferred  from  the  general  list  of  caosn 
(at  the  instance  of  the  plaintiff),  it  is  desirable 
that  this  should  be  done  on  notice  to  the  defendant, 
so  that  he  may  not  be  taken  by  surprise.  Bbvodi 
La£L  Bot  r.  Bubbvbto  Kvif abi  Dbbi 

[L  li.  R.,  27  Calo,  866 


88. 


Certificate  of  sale  -  Ui*regi»' 


tered  cerlifieaie  of  sale — Fresh  certificate  ofsaU," 
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On  10th  July  1883  the  applicant  bonght  at  a 
Conrt-tale  a  portion  of  a  hoote  for  B886»  and  on 
confinnation  of  the  lale  on  the  10th  October  1888 
obtained  the  nle  certificate,  whiph,  however,  he 
did  not  regirter.  On  attempting  to  obtain  ponewion, 
the  applicant  was  obstructed.  He  applied  for  re- 
moval of  the  obstruction  to  the  Subordinate  Judge, 
and  submitted  with  his  application  the  unregistered 
certificate.  The  Subordinate  Judge  rejected  the 
application,  on  the  ground  that  the  certificate 
was  not  registered.  The  applicant  then  applied  for  a 
fresh  certificate,  which  waa  refused.  On  application 
to  the  High  Coxurt,- Seld  that  a  fresh  certificate 
dated  the  day  on  which  it  might  be  granted,  reciting 
the  fact  of  the  sale  and  the  date  thereof,  ahould 
be  given  to  the  applicant,  the  original  certificate 
bdng  returned.  Ik  thb  mattsb  07  thb  applioa* 
TioK  01  LAKSHXAir        .     I.  K  R.»  9  Bom.y  472 

84.   -    —  -  -  Grant  df  freth 

oerfifleafe  of  Male  to  aueUou'perchaser  while  one  aU 
ready  granted  it  in  exietenee — Inaufficient  el  amp.  — 
A  Court  having  once  granted  a  certificate  of  sale 
to  an  auction-purchaser  is  under  no  obligation  to  give 
him  another,  in  order  that  he  may  escape  the  penalty 
which  he  has  incurred  by  reason  of  the  certificate 
being  insufficiently  stamped.  Navdbam  Motibak 
r.  Eaoha  Bhait  .    L  Ii.  Bb,  0  BonL,  626 


85. 


Conimlssion — Commieeion  to 


examine  witneetea — Non-attendance  of  witnesses — 
Mode  of  enforcing  a f tendance^  Code  of  Civil  Pro- 
eedmre  (1882J,  sa.  399  and  400,  and  Sch.  IV, 
No,  J 66. —On  an  application  to  the  High  Court 
to  authorise  a  commissioner  to  issue  process  for 
the  purpose  of  compelling  the  attendance  of  witnesses 
before  him, — Held  that  the  commissioner  should  re- 
turn the  commission  to  the  High  Court.  The 
High  Conrt  may  then  send  the  commission  to  a  Civil 
Court,  within  the  local  limits  of  whose  jurisdiction 
the  witnesses  to  be  examined  rende.  Mahomkd  Ali 
r.  Wazip  Ali  .   I.  I«.  R.,  28  Calo..  404 


86. 


Commissioner    for   taking 


euseoXints—CertiJlcaie  of  Power  to  grant — Mode 
of  taking  accounts, — The  general  nature  of  a  certifi- 
cate or  report— whether  general  or  separate — by  the 
commissioner  for  taking  accounts  is  that  it  should> 
in  the  case  of  a  general  certificate,  comprise  the  re- 
sult of  all  the  proceedings  under  the  decree  or  order 
of  reference,  or,  in  the  case  of  a  separate  certificate 
or  report,  that  it  should  comprise  the  result  of  some 
or  one  of  such  proceedings,  and  the  Conrt  is  not  bound 
to  consider  a  certificate  granted  by  the  commissioner 
unless  he  has  certified  what  may  be  regarded  aa  the 
result  either  of  the  whole  enquiry  referred  to  him  or 
of  some  branch  or  part  of  it.  The  power  of  the  com- 
missioner to  grant  certificates,  and  of  the  Court  to  deal 
with  motion  made  with  reference  thereto,  considered. 
Qumre — Whether,  where  a  suit  has  been  referred  to 
the  commissioner  for  the  purpose  of  having  account 
taken,  such  accounts,  in  the  absence  of  any  direction  in 
the  decree  or  order  of  reference  that  stated  or  settled 
accounts  are  not  to  be  disturbed,  should  not  be  taken 
w  thout  regard  to  any  previous  accounts  stated  or 
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settled  between  the   parties.   Bubtoicji  Bubjobii 
r.^EBSBowji  Naik  I.  L.  B,,  8  Bom^  161 


87. 


Report  of  Com' 


missioner — Motion  to  diseharge  or  rarg — Affida^ 
vifSf^  Mling  of— Memorandum  of  ohjections.—lm 
moving  to  discharge  or  vary  the  report  oi  the  oommis 
sioner  for  taking  accounts,  the  right  practice  is 
to  move  on  a  memorandum  of  objections  filed  on 
the  Prothonotary's  office,  and  upon  the  evidence  taken 
by,  and  the  proceedings  before,  the  commissioner, 
and  not  on  affidavits  made  for  the  purpose  of  the 
motion.  In  such  a  motion  affidavits  Jiould  only 
be  filed  (a)  when  ordered  by  the  Court,  if  it  derire 
fresh  evidence;  or  (6)  by  special  leave  of  the  Court 
for  the  purpose  of  advancing  a  fact  which  does 
not  appear  on  the  face  of  the  proceedings  before  the 
commissioner.  Sumab  Ahmbd  «.  Isvail  Haji  Habib 

[X  Ii.  B.,  1  Bom.,  168 

88. — '    Notice  to  varg 

final  report— Limitation— Mule  qf  Court,  Ch,  6, 
cl.  6  fed.  1667 J, -Held  that  under  the  rule,  which 
requires  that  a  notice  to  vary  the  report  of  the  oom- 
naissioner  for  taking  accounts  (Rule  of  Court,  Ch.  6, 
rule  6,  ed.  1867)  is  to  be  made  within  twenty  days 
after  the  filing  of  the  report,  the  Co'irt  has  discretion 
to  extend  the  time  for  wi«.irfng  gneh  motion.    HoB- 

1CA8JI  CUBSBTJI  ASHBITBHBB  r.  BOlCAiril  C0B8BTJI 

AsHBUBVBB  .                      L  Ii.  Bv  9  Bom.,  260 
89. 


Commissioner's 

report.  Application  to  varg  time  for — Extension  of 
time— High  Court  Rules,  Ch,  FI,  Rule  6.— A  party 
desiring  to  move  to  varv  a  report  made  by  the  com- 
missioner  must  not  only  file  his  exceptions  to  such 
report,  but  must  also  make  his  motion  to  vary  it 
within  twenty  days  after  the  filing  of  the  report ;  or 
if  the  Judge  or  the  Court  have  allowed  him  further 
time  for  such  application,  then  within  the  further 
time  so  allowed.  Nabbottaic  VizBHOOKAirDAB  v. 
Habichabd  Baxohab])     L  L.  B.,  18  Bom.,  868 


40. 


Disobedience  of 


order  wade  by  commissioner  for  taking  aocounte- 
Attaehment,  it»ue  of —An  attachment  will  issue  to 
compel  a  party  to  a  suit  to  obey  an  order  made 
by  the  commissioner  for  taking  accounts  upon  the  certi- 
ficate of  the  commissioner  that  such  order  has  been 
made  %nd  disobeyed,  without,  in  the  first  instance^ 
making  sach  order  a  rule  of  Court  Dhubakdbab- 
DA8  Saxhakax  9.  Bhav  Ooyind        •  10  Bom.,  4 


41. 


Consent  decree— Civil  Pro- 


cedure Codci  1877,  s.  575.— According  to  the  practice 
of  the  High  Court,  a  consent  decree  upon  a  compro- 
mise will  not  be  granted,  unless  the  suit  be  entered  in 
the  cause  list  of  the  Court.    Pb£L  v.  Valbtta 

[6  O.  Ii.  B.,  464 

42. -  Mode  of  consent. 

The  practice  of  the  High  Court  at  Calcutta  on  ita 
original  side  in  the  ease  of  decrees  by  consent  is  to 
require  the  defendant  in  person,  or  sopie  one  instruc- 
ted by  him,  to  appear  in  Court  to  consent.  Savv- 
BB8  V.  BOXANATH  Pavi.     l.lnd.  JUT.,  N.  8.,  895 


(  eosi  ) 
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48. 


Setting       aside 

eonsent  decree — Motion— Separate  enit — Altera' 
tion  of  fraud — Affidavits. — A  consent  decree  cftnnot 
be  set  aside  on  motion  on  tbe  ground  that  it  was 
obtained  by  frand  and  misrepresentation.  A  separate 
tnit  must  be  bronght  for  that  purpose.  Charges  of 
fraud  cannot  properly  be  tried  upon  affidavits. 
Qibert  v.  Ends'n,  X.  R.,  9  Ch.  D„  259;  Snd^ers" 
field  Banking  Company  v.  Lister  if  Son,  11  Ch„ 
273:  ud  Ainsworth  v.  Wilding,  1  Ch.,  67^  applied. 
FOOLOOOVABT  DABI  r.  WOODOT  ChUKDBB  BiSWAS 

[I.  K  B.,  35  Gala,  648 


44. 


Costa— Pa  rtition'proeeedings — 


Form  oj  order  for  easts  -  Order  for  exeeution  on 
non'payment,— Where  one  of  the  parties  to  a  parti- 
tion-suit bears  all  the  costs  of  the  prooeedings  subse- 
quent to  decree,  and  tbe  other  parties  make  default 
in  payment  to  him  of  their  respective  shares  of  the 
costSj  he  is  not  entitled  to  embody  in  his  order  against 
them  for  payment  an  order  for  execution.  He  must 
ftrtA  obtain  an  order  for  payment,  and,  if  payment  be 
not  obtained,  application  for  execution  may  be  made. 

BSOJOLAUi  SbN  «.  MOBSITDBO  l^ATH  HW 

[X  Ii.B.,18  CalCy  100 


45. 


Counsel — Hearing  counsel — 


Hearing  of  preliminary  is9ue,^Two  counsels  for  the 
same  party  may  be  heard  in  argument  of  a  prelimi- 
nary issue.    Fatxabai  v.  Aibhabai 

[L  Ii.B^  12  Bom.,  454 


46. 


Counaers  tees  -  Costs— Attor' 


ney  and  client — laxation — Refrethers  to  counsel — 
Rules  of  Court,  707,  708.— Befreshers  are  not,  as  a 
general  rnlo,  to  be  allowed  on  motion  heard  by 
affidavit;  but  the  Court  hearine  the  motion  can,  in  its 
discretion,  and  if  applied  to  for  the  purpose,  give 
special  directions  allowing  costs  as  on  the  hearing  of 
a  case.  In  the  absence  of  such  special  directions, 
refreshers  should  not  be'  allowed.  Oabdbk  Bbaoh 
SpDnmra  and  MABirFACTUBiNG  Cohfaxt  e. 
ExFBBBs  OB  Ibdia  Cotton  Millb  Coxpabt 

[L  K  B^  12  Gala,  551 


47. 


Conrt-feea — Remission  of  pro* 


eess  fees— Rules  of  Eigh  Court,  Calcutta,  Ch.  XIV 
—  Procets  fees  -Remisnon  of  fees  in  analogous 
appeals  by  the  same  appellant*,— Where  twenty- 
nine  nppeals  were  presented  by  certain  appellants,  and 
an  application  was  made  for  remission  of  process  fees, 
and  that  only  5  sets  of  process  fees  instead  of  twenty- 
nine  should  be  charged  under  Ch.  XIV  of  the  Bulcs  of 
High  Court,  on  the  grcund  that  the  appeals  were 
analogous  and  on  behalf  of  the  same  appellants,  the 
Court  (Ohobb  and  Bakpihi,  JJ,)  refused  the  appli* 
cation.  Meld  by  Bakpdti,  J„  that  the  High  Court 
has  no  power  to  grant  the  remissbn,  and  that  the 
fees  prescribed  by  the  rnles  must  be  levied.    Ik  thb 

XATTBB  OB  THB  APPLICATIOB  OB  StVDD 

[I.  If.  B.,  26  Galo.,  124 
8  G.  W.  N.,  82 

48. Goiirta  of  Jxutiee—Obf set  of 

Courts  of  Justice — Shortening  litigation.— The  ob- 
ject of  Courts  of  Justice,  under  the  Code  of  Civil 


'PRACnCB— continued. 

1.  CIVIL  CASKS-^eonHnmsd. 

Procedure,  is,  if  possible,  to  decide  at  one  and  the 
■tme  time  all  questions  which  can  justly  be  » 
decided,  and  not  to  assist  in  unnecessarily  proloDgisg 
litigation.    Fcdaxb  Shikdbb  «.  Ozbboobbbbb 

[7W.B.,87 

40. BamageSy  Aaaessment  of— 

Sigh  Court,  Original  iSu/«.— Practice  of  Originsl 
Side  as  to  assessing  the  amount  of  damai^ea  dismsifd. 
If  ABIBAK  V.  BiBi  Mabhibab  4  B.  I«.  H.,  Ap.,  68 

50. XSzecntioQ  of  deoree»  Applica- 
tion tOT—Civil  Procedure  Code,  1969,  s.  212.-k^ 
application  for  execution  of  a  decree  ^need  not  be  e/> 
companied  with  either  the  original  decree  or  a  copy. 
QVBOA  GOBiBD  GfoopTOO  P.  Habhitb  La£L  Haitsb 


Khkttub    Mohtjv 
Chubdbb  Sobm a 


Chuttopadhta    r.   Ibhitb 
ll'W.B.,871 


MoDHoo  Dossil  •.  NoBiv  Ckubdbb  Bob 

[18W.B.,85 


51. 


Copy  ofjudymesi. 


— A  Court,  in  executing  a  decree  in  a  case  which 
has  been  appealed  to  the  Privy  Council,  should  not 
receive  a  mere  copy  of  the  printed  judgment  of 
the  Privy  Council  as  if  it  were  a  decree.  Jot  Kabaiv 
QiBBB  r.  QoLucx  Chubdbb  Httbb 

[90'V7.B«444 


5S. 


Bxeoutioii  of  deed— ifo^M 


to  compel  execution  by  infant  of  conteymmee  of  land, 
— Motion  to  compel  the  execution,  hy  an  infant,  of  s 
conveyance  of  land,  refused  on  the  ground  that  saeh 
an  oi^der  on  such  motion  was  virtually  a  decne 
for  specific  performance.  Kobovathovauth  Dat 
«.  AV8HOOT08H  DAy  ....        Gor.»  8 


58. 


Extraordinary  jnrisdietion 


of  High  Gourt,  Applioation  in  Copies  of 
orders  of  lower  Courts, — All  applicati<ins  to  the 
High  Court,  in  the  exercise  of  its  extrafffdtnary  citiI 
jurudiction,  should  be  accompanied  by  a  copy  of  tbe 
orders  of  the  lower  Courts  made  in  respect  of  the 
matter  of  such  application,  and  thould  be  presented 
within  the  time  allowed  for  the  presentetioa  of 
special  appeals.  Ik  thb  vattbb  ob  thb  Twmos 
OB  Nagappa  bib  Hitloappa     5  Bom.»  A.  G.«  216 


54. 


Fund  in  Court— Costs  -  Attof 


ney's  lien — Lien — Attaching  creditor — ^J^wi^  »» 
Court  attached, — A  sum  of  money  had  been  psid 
into  Court  as  admittedly  due  to  the  plaintiff  in  t 
certain  suit ;  the  plaintiff  not  having  satisfied  in  foB 
his  attorney's  taxed  bill  of  cost«,  the  attorn^  applied 
for  payment  out  of  the  fund  in  Court ;  previously  to 
this  applicati(m,  the  fund  had  been  attached  bj  % 
third  psjrty.  Held  that  the  attorney  was  entitled  to 
enforce  his  lien  as  against  the  attaching  creditor 
for  all  costs  incurred  up  to  the  date  of  attachment; 
that  the  attaching  creditor  was  then  entitied  to  be 
satittfied  befure  the  attorney  could  claim  payment  oat 
of  the  balance  in  Court  of  any  sum  remaining  dne  to 
him  on  account  of  his  costs.  Sii7RAMABTab  SiRt 
V.  HuBBT  Fboo  Mva     .    LIj.B^14Gale.,874 


(     6988    ) 


DIQK8T  OF  CASES. 


(    6984    ) 


7HACTZCXB<-eoii/»fiKe<;. 


56. 


1.  CIVIL  CASW—comtinued, 

Inspection  and  production 


of  dooatnents— C«rft7  Jfroeedure  Code  (Aet  XIV 
of  18S2J,9.  l36—Non»eomplianc€  with  order  for 
prodmction  of  doeumenis— Defence  sfruck  out. — 
Where  a  defendant  neglects  to  comply  with  an 
order  for  production  and  inspection,  the  Conrt  will, 
although  in  the  last  resort,  order  his  defence  to  be 
struck  oat.    ^bbbmoolla  Joo  v.  Abdool  Aziz 

[L  li.  IL,  8  Calc,  028 

60. —  Failure  to  an* 

ewer  within  the  time  limited — Diemietal  of  euii — 
Civil  Procedure  Code  f  Act  XIV  of  1882),  Ch.  X, 
ee.  121, 126 1  and  136. —The  question  as  to  whether  the 
-Oourts  belovr  have  exercised  a  proper  discretion  in 
dismissing  a  suit  under  s.  136  of  the  Civil  Procedure 
Codo  is  one  into  which  the  High  Court  will  not  enter 
on  special  appeal.  When  interrogatories  are  delivered 
with  the  leave  of  the  Court  under  s.  121  of  the  Civil 
Procedure  Code,  and  the  Court  orders  such  interro* 
gatories  to  be  answered  within  ten  days  under  s.  126, 
there  is  virtually  an  order  passed  under  the  provision 
-of  Ch.  X  of  the  Code;  an<i  consequently  upon  the 
party  interrogated  failing  to  comply  with  such  order, 
the  Court  has  the  power  to  pass  an  order  under  s.  136. 
Lalla  Dabsb  Pbbshad  v.  Santo  Pbbbhad 

[I.Ij.  B.,  10  Gala,  606 


57. 


Filing    liet   oj 


^loeuments  —  Suit  for  land—  Title'deede— Affidavit, 
— In  a  suit  for  possession  of  land,  the  order  that  the 
party  in  possession  do  set  forth  a  list  of  documents,  is 
to  be  confined  to  documents  other  than  title-deeds. 
Where  the  title-deeds  are  required  by  the  plaintiff  on 
special  grounds,  as,  for  instance,  where  it  is  alleged 
that  the  defendant  is  a  trustee  for  the  plaintiff,  those 
special  grounds  on  which  they  are  required  should  be 
aet  forth  by  affidavit.  Hbbbalokl  Saha  r.  Jasvb 
<CHXTif PBB  Chbkchkbt   ....  Gor.,  66 


6S. 


—  Die o  o  very — 


OivU  Procedure  Code,  1882,  m.  131, 134,  and  186.— 
If  a  notice  under  s.  131  of  the  Civil  Procedure  Code 
be  not  answered  as  provided  by  s.  1^2,  the  party 
tee  king  the  inspection  of  documents  may  apply  for  an 
order  under  s.  183,  and  his  application  must  be  sup- 
ported by  an  a^davit.  The  Court  has  no  jurisdiction 
to  pass  an  order  under  s.  186,  unless  the  provisions  of 
s.  1 84  are  strictly  complied  with.  Dhapi  v.  Bam 
Pbbbhad    .  .     I.  li.  B.y  14  Gala,  768 

60-    Affidavit  of  do- 


eumente— Sealing  up  immaterial  parte— SufficiBecy 
of  affidarit.—k  defendant  in  his  affidavit  of  docu- 
ments objected  to  allowing  inspection  of  such  portions 
•of  certain  account  bouks  as  did  not  contain  entries 
relating  to  the  matters  in  question  in  the  suit,  and 
churned  the  right  to  seal  up  such  portions,  but  did  not 
%  atate  what  portions  of  the  books  or  which  particular 
entries  did  not  relate  to  the  matters  in  dispute.  Upon 
the  plaintiff  asking  for  inspection,  only  certain  entries 
were  disclosed,  but  inspection  of  the  rest  was  refused. 
Thereupon  the  defendant  took  out  a  summons  to  con- 
.Ader  the  sufficiency  of  the  affidavit  It  was  objected 
that  this  was  not  the  proper  mode  of  procedure, 
4md  that  the  plauitiff  should  have,  under  s.  209, 


PBACTIGE  -continued. 

1.  CIVIL  CASES— co»/«««0</. 

Belchambers'  Rules  and  Orders,  applied  for  produc- 
tion and  inspection*  Meld  that  in  matters  of  this 
kind  the  application  should  be  made  in  proper  form 
by  applying  for  production  and  inspection.  Ordered 
that  the  defendant  do  give  inspection  of  his  books  of 
account  to  the  plaintiff  with  liberty  to  the  defendant 
to  seal  up  such  parts  as,  by  an  affidavit  to  be  made  by 
him,  do  not  relate  to  the  matters  in  question,  in  this 

suit.      HOBBITDUO   NATH     MUKBBJBB     r.    GlBINDBA 

KuMAB  DuTT  8  G.  W.  N.»  486 

60.       ■  \ Affidavit  of  doew 

mente— Sealing^  up  immaterial  parte— Suffidencg 
of  affidavit,  -A  plaintiff  in  his  affidavit  of  documents 
objected  to  allowing  inspection  of  such  portions  of 
certain  account  books  as  he  stated  did  not  contain 
entries  relating  to  the  matters  in  question  in  the  suit, 
and  claimed  the  right  to  seal  up  such  portions.  Upon 
that  affidavit  being  filed,  the  defendant  took  out  a 
summons  to  consider  the  sufficiency  thereof.  It  was 
objected  that  this  was  not  the  proper  mode  of  procedure, 
and  that  the  defendant  should  take  steps  when  inspec- 
tion was  refused.  Seld  that,  though  technically 
the  better  way  of  raising  the  question  would  have 
been  to  take  out  a  summons  for  production,  the  course 
taken  by  the  defendant  migh^  if  preferred,  be  adopted, 
and  that  he  was  entitled  to  an  oinder  that  the  plaintiff 
should  make  a  better  and  further  affidavit  showing 
what  parts  of  the  documents  he  claimed  to  seal  up, 
and  the  grounds  upon  which  the  claim  was  based. 
Jadub  Loll  ^haw  v.  Kanai  Loll  Shaw 

[L  li.  R.,  20  Gale,  687 


6L 


Ine  ufficient 


affidavit  of  documente.  Meaning  of — Application 
for  further  affidavit  ofdooumente — Civil  Procedure 
Code,  1882,  e*,  129, 130,  134,  id5.— When  the  affida- 
vit of  documents  is  not  insufficient  in  its  terms  and 
does  not  fail  to  comply  with  the  requirements  of  the 
Code,  and  a  further  affidavit  of  documents  is 
demanded  by  a  party  alleging  that  his  opponent  has 
documents  in  his  possession  which  he  has  failed 
to  disclose  in  his  affidavit  of  documents,  the  proper 
course  for  him  b  to  apply  on  affidavit  stating  what 
documents  ought  to  have  been  disclosed  and  that  such 
documents  are  relevant  to  the  issues.  The  proper 
time  for  making  such  application  is  at  the  hearing  of 
the  suit,  and  not  before.  A3Cabbkdba  Nath  Chat- 
TBBJBB  V,  Kally  Eissitv  Tagobb    2  G.  W.  N.,  17 


62. 


Inepeetion     hg 


agent  of  a  partg,  —  When  under  an  order  giving 
liberty  to  a  party  to  a  suit,  his  attorneys  and  agent^ 
to  inspect  and  peruse  the  documents  produced  by  the 
opposite  party,  inspection  by  an  agent  is  contemplated, 
the  order  should  be  read  in  such  a  way  as  would  give 
the  Court  some  control  over  the  persons  to  be  appointed 
to  inspect  the  docu  ments.  Such  an  order  contemplates 
that  the  agent  will  be  a  person  standing  in  the  posi- 
tion of  the  party  for  the  purposes  of  the  suit.  Meld 
therefore  that  the  Court  ought  not  to  permit  a  person 
formerly  in  the  service  of  the  defendant  to  in><peat  as 
the  plaintiff's  agent  the  defendant's  books  which  had 
been  in  his  cha^e.    Rvaicxtl  Huq  v.  Ekbakul  Huq 

LI.L.BH26Galo.,294 


(    6065    ) 
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ea 


1.  CIVIL  CASES— ro«/tii»«(; 

iivil  Procedure 


Code  (Act  Xir  0/1882),  w.  59, IdO—Madrae  High 
Court  Eulea,  Nbs.  89, 43, 44,  nnd47,'-A.  defendant  is 
entitled,  under  the  High  Court  Rules,  to  be  furnished 
with  a  copv  of  documents  sued  on,  which  are  deposited 
with  the  plaint.  Mahohbs  Abdul  Aziz  v.  Subba 
Kaidit  L  Ij.  B..  21  Mad.,  480 


64. 


-InterrogatorieB-  Ctrt7  Proee- 


dure  Code,  1877,  *.  121— Ex-parte  order  for  interro- 
gatoriee.—  ^  121  of  the  Code  of  Cirif  Prrcedure 
contemphites  (1)  leave  to  interrogate,  and  (2)  the 
senrice  of  the  interrogatories  through  the  Court.  It  is 
the  duty  of  the  Court  under  that  section  to  determine 
whether  the  applicant  should  be  allowed  to  interro- 
gate the  other  side,  but  not  to  determine  at  that  stage 
what  questions  the  party  interrogated  should  be 
compelled  to  answer,  '^'here  an  ex'parte  order  is 
made  in  chambers  giving  leave  to  interrogate,  the 
party  ordered  to  answer  has  a  right  to  romeinto  Court 
to  have  the  order  set  aside  if  the  case  is  one  in  which 
interrogatories  should  not  have  been  allowed.  When 
an  order  for  the  administration  of  interrogatories  is 
properly  made,  a  party  objecting  to  the  interrogatories 
administered  may,  at  his  peril,  omit  to  answer  the 
interrogatories  to  which  he  objects;  but  the  more 
prudent  course  is  to  file  his  affidavit  in  answer,  stating 
in  it  his  objections  to  answer  such  questions  as  he 
objects  to.  Where  inten-op atones  are  scandalous,  or 
in  any  way  an  abuse  of  the  process  of  the  Court, 
the  Court  may  interfere  at  any  stage.  The 
powers  Riven  to  the  Conrt  by  s.  13t>  should 
not  be  exercised  except  in  extreme  cases.  Sdam 
KiSHOBB  Mfvdlb  «.  Shosbibhoosun  Sis  was 

[L  K  B.,  6  Calc.y  707 :  6  G.  Ii.  B.,  609 

66.   Dt  eco  re ry — 

Guardian  ad  litem — Varty  Jcr  purpotet  oj  dif 
eovery.  Where  a  guardian  ad  litem  of  a  lunatic 
defendant  was  made  a  party  defendant  for  purposes 
of  discovery,— ^e/(f  that  the  discovery  was  not  in- 
tended to  include  the  right  to  administer  interroga- 
tories to  him.  Waghji  Tbackbbbbt  v.  Khatao 
Bowji  •      I.  Ii.  B.,  10  Bom.,  167 

66.  ■  Croat'interroga* 

ioriee, — Where  interrogatories  have  been  adminis- 
tered for  the  examination  of  a  witness  by  cue '  party, 
and  the  other  party  delivers  cross- interrogatories,  the 
latter  must,  if  he  objects  to  any  of  the  other  party's 
questions,  make  his  objections  on  the  face  of  his 
cross- interrogatories^  and  such  objections  shall  be 
argued  at  the  hearing.  Oobim)  CntrirDsB  Bot  v.  Sib 
Katb  Shaw  .  6  C.  Ii.  B.,  171 


67. 


Svidene  e. — A 


party  at  whose  instance  interrogatories  have  been 
administered  must  put  in  the  answers  as  part  of  his 
evidence  if  he  wishes  to  use  them  at  the  hearing. 
GoBTO  Bbhabt  Pal  e.  Johub  Lakl  Pal 

[I.  Ii.  B.,  4  Gala,  886 :  4  G,  L.  B.,  164 


68, —^Refutal  to  anewer 

— Parficulart  of  damage— Civil  Procedure  Code 
(Act  Xir  of  1882),  eg.  126,  1^7, «  The  plaintiff 
alleged  that  the  defendant  bank  improperly  and 
without  notice,  and  in  violation  of  an  agreement,  sold 


1.  CIVIL  CASm-^eouiimmd. 

some  Oovennnent  piomissory  notes,  which  had  beeo 
deposited  as  security  for  oeitatn  loans,  and  claimed  a 
specified  sum  as  damages^  or  in  the  attematiTe  s 
decree  for  an  account  The  defendant  bank  denied 
the  alleged  asreement,  and  asserted  that  the  notes  hid 
been  siSd  alter  due  notice  and  on  failure  of  the 
plaintiff  to  comply  with  the  teims  on  which  thelosDS 
were  made.  Interrogatories  were  administered  for 
the  examination  of  the  plaintiff,  and  amongst  them 
one  in  the  following  terms*.  ^ State  how  ycnr 
estimate  of  damages,  to  the  amount  of  itl,80,00(> 
mentioned  in  the  eighth  paragraph  of  the  plamt  it 
arrived  at  P"  Upon  the  plaintiff  declining  to  answer 
that  interrogatory,  the  defendant  bank  applied  on 
notice  for  an  order  under  s.  1SS7  of  the  Code  of  Ciril 
Procedure  requiring  him  to  answer  it  fully.  Beld 
that  the  plaintiff  was  not  lound  to  answer  it.  If,  on 
the  one  hand,  it  was  intended  to  elicit  the  principle 
on  which  the  damages  were  estimated  by  the  plaintiff, 
the  defendant  was  not  entitled  to  discovery  on  that 
point.  If,  on  the  other  hand,  it  was  sought  to  eliat 
an  account  of  the  transactions  between  the  parties,  it 
wss  unnecessary,  as  the  transactions  were  within  the 
knowledge  of  the  defendant  bank ;  and  if  it  were  noi, 
then  the  enquiry  was  premature,  as  the  question 
whether  there  had  been  any  wrongful  act  committed 
and  whether  the  plaintiff  was  entit1e«i  to  any  damages 
should  be  first  determined.  Nbckbam  Dobat  r. 
Bans  ot  Bbbgal        •       I.  Ij.  B.»  14  Calc.,  7(K^ 


66. 


Leaire   to   sue  or  defend— 


Leave  to  sws—  Ctrt7  Procedure  Code,  1877,  e.  19— 
Jtnmorealle  property  eituate  in  different  disiricf »— 
Letters  Patent,  eU  12  -  Plaint,  Admiaeion  of,— 
Under  s.  19  of  the  Civil  Procedure  Code,  it  is  not 
necessary  to  obtain  the  leave  cf  the  Ccurt  to  sne 
in  respect  of  immoveable  property  situate  partly 
within  and  partly  without  the  ordinary  original  civU 
jurisdiction  of  the  High  Court.  Kabaiv  Sibgh  f. 
Bav  Lall  Hookbbjbb      .  I.  Ij.  B.,  8  Gale,  870 

70.  Leave    to    sue— 

Civil  Procedure  Code,  1877,  e.  80— Suit  by  one 
creditor  on  behalf  of  others,--  A  suit  by  one  or  more 
creditoii  on  behalf  of  other  creditors  cannot  be  enter- 
tained without  the  leave  of  the  Court  being  obtained 
for  its  institution.  Such  leave  cannot  be  granted  at 
the  hearing.  Obibbtal  Bakb:  CospoBAiroir  r. 
GoBiirD  Lall  Sbal 

[I.  L.  B.,  e  Gale,  604 :  18  G.  L.  B.,  14^ 

71. Suit    brought 

without  leave-  Costs. — Where  a  suit  was  brought  by 
one  legatee  on  behalf  of  himself  and  others  without 
leave  of  the  Court,  and  the  plaintiff  was  a  minor  suing 
by  his  next  friend,  the  next  friend  was  made  to  pay 
the  costs  of  the  suit  Qxbbbbbaila  Babbx  v.  Cbxjh- 
BXB  Eabt  Mooxxbjbk     .  I.  Ij.  B.,  U  Gale,  HZ 

7a. Leave   to    d^end 

— Promissory  note,  Summari/  procedure  on — Ctct7 


Procedure  Code,  1877,  s.  538  -  Power  to  extend  time 
to  defendant  to  come  in  and  defend,— The  HigH 
Court  has  power  to  extend  the  time  within  iriiidi 
a  defendant,  in  a  suit  brouifbt  under  Ch.  XXXIX 
(summary  procedure  on  negotiable  instruments)  of 
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1.  CIVIL  CASES— ct^ii^'fi«A/. 

tho  Civil  Procedure  Code>  can  come  m  and  obtain 
leave  to  defend :  therefcre,  in  a  stiit  in  wliich  it 
appeared  that  the  defendant  resided  at  Peshawar,  the 
till  e  for  the  defendant  to  obtain  leave  from  the  Court 
to  appear  and  defend  was  extended  to  twenty-eiyht 
days.    Qbooh  r.  WqisoN   .  I.  Ij.  B.,  8  Calo.»  689 


78. 


Applieaiion     to 


take  plaint  off  the  file  after  leave  giten — Summont 
to  te^cind  leave  ffiren,— Where  leave  to  bring  a  snit 
has  been  given  to  a  plaintiff  under  §.12  of  the  Letters 
Patent,  and  a  defendant  objects  and  asserts  that  the 
Court  has  no  jurisdiction,  he  is  not  bound  to  wsit 
until  the  case  comes  on  for  hearing,  but  may  take  out 
a  Judge's  summons  calling  on  the  plaintiff  to  show 
cause  why  the  leave  given  should  not  be  rescinded 
and  tho  plwnt  taken  off  the  file.  Jemail  Sadjee 
Mabbeeb  v.  Siahomed  Hadjee  Jooeub,  13  B»  X.  '£., 
91,  referred  ta  Kbssowji  Damodab  Jaibak  v 
LuoKif IDAS  Ladha  .  I.  If.  R.,  18  Bom.,  404 


74. 


Motions — Searing  two  oounneh 


— It  is  not  the  practice  to  hear  more  than  one  counsel 
or  vakil  in*  support  of  original  motions  or  applications 
against  which  no  cause  is  shown  in  the  first  instance. 

IV  THB  VATTBB  OF  THB  PBTITIOV  OV  BaBODA  SoOK- 
DBBB  DaSSBB 

[B.  L.  R.»  Sup.  Vol,  608 : 8  W.  R,  Mis.,  114 


76. 


Taking   fwrther 


evidence  en  hearing  oj  motion* — Oral  evidence — 
Adjcurnment, — ^There  is  nothin^f  in  the  practice  of 
the  Court  on  the  original  side  to  prevent  a  Judge 
taking  further  evidence  on  the  hearing  of  a  motion 
either  by  affiilavit,  or  vivd  rcee,  and  the  Coort  may 
adjourn  the  hearing  for  that  purpose.  Bahasuv- 
DABi  Dabi  «.  Ramvabatan  Mittbb 

[8  B.  Jj.  IL,  Ap.,  66 


76. 


Next     friend— Jftaor    de/en- 


dant.  Application  by  neat  friend  of,  for  transfer  qf 
caee  when  no  guardian  ad  litem  hoe  been  appointed 
-^Civil  Procedure  Code  (Act  XIV  of  1882J, 
»9.  410,  441,  443,  449, — A  suit  was  instituted  in  a 
Mofussil  Court  against  two  defendants,  one  of  them 
beini:  a  minor.  Before  a  guardian  ad  litem  had  been 
appointed  for  the  minor  defendant,  an  application  was 
made  to  th««  Hi^h  Ccurt  to  transfer  the  case  from  the 
Mofussil  Court  to  the  High  Court  in  its  ordinary 
original  civil  jurisdiction  by  the  minor  defendant 
through  a  next  friend.  It  was  contended  that  tho 
application  was  informal*  and  could  not  be  granted, 
and  that  no  ench  application  could  be  made  on  behalf 
of  the  infant  defendant  until  a  guardian  ad  litem 
had  been  appointed,  and  then  it  should  be  made  by 
him.  Held  that  the  objection  should  not  prevail, 
and  that  this  application  could  be  made  through  the 
next  friend.  JoTBimBONAUTH  Mittbb  r.  Baj 
Kbisto  Mittbb  .  I.  Ij.  B.,  16  Cala,  771 


77. 


Notioe»  Be-i88ue  of—Notice 


on  respondents, — Before  a  notice  on  a  respondent  can 
be  re*is9ued,  an  application  must  be  made  to  the  Court 
detailing  the  grounds  on  which  it  is  preferrfd.  Bam 
LooHUK  SntOAB  r.  Pbithbb  Bah  Chowdhbt 

[a  W.  p.,  MiB.,  87 
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7a 


Ohieoitionn--0hjeetion  taken  at 


hearing  that  application  made  to  Court  was  not  the- 
application  of  which  notice  had  teen  given  to  oppo' 
sife  party— Preliminary  point, — In  a  motion  made 
by  the  defendants  for  rectification  of  a  decree  for 
specific  performance,  counsel  for  the  plaintiffs 
contended  that  the  defendants  were  not  entitled  to 
ask  for  a  rectificaiion  of  the  decree,  inasmuch  as  their 
notice  of  motion  did  not  intimate  that  the  point 
wonld  be  raised.  Held  that  such  an  objection  ought 
to  be  taken  at  once  as  a  preliminary  point.  As  it  was 
not  made  until  the  argument  of  counsel  for  the 
defendants  was  conclud^,  it  should  be  taken  that 
the  form  of  the  motion  as  made  to  the  Court  was- 
acquiesced  in.  The  objection  was  then  too  late. 
Eabih  Mahokbd  9.  Bajooha 

[L  I..  B.,  12  Bom.,  174 

79. Ordere  -  Orde^-  •*  tofite  with  the 

records* — The  practice  of  making  the  order  that 
an  application  '*  be  filed  with  the  record  "  condemned 
as  meanincrless.  Nilmobbb  Baihsbjbb  9.  SHirBBO 
MunGALA  Dbbbb  .  7  W.  B.,  108 

LUOHMBB  KabAINSAHBB  r.  EOSHUKBB  PUTT  J  HA 

[8  W.  B.,  107 

80.  ; —  Praeiioe    of 

Courts  of  co-ordinate  jurisdiction  as  to  considering 
orders  binding. — A.  District  Judge  has  no  authority, 
when  hearing  an  appeal  from  a  Munsifs  decision,  to- 
vary  or  ignore  the  directions  made  by  an  Appellate 
Court  of  co-ordinate  jurisdiction,  such  as  that  of  the 
Subordinate  Judge.  In  such  cases  he  should  be 
guided  by  the  practice  in  the  High  Coart>  where,  when 
one  Division  Bench  sees  fit  to  give  certain  directions, 
any  other  Bench  before  which  the  case  may  after-^ 
wards  come  on  has  to  keep  itself  within  those  dirrc* 
tions.  Bbojo  Soondub  Gk)8SAMBB  V.  JuoGUT  Cbtin- 
DBB  Dbt 21 W.  B.,  198^ 


See    Vtthblinga  Mudbslt 

MUBBLBY 


9.      CUNPABAWVI 

8  Mad.,  ai 


81. 


-Paper-books— Pr«;?ar«  ft  o»  of 


papefbooks— Appeals  to  High  Co«r/.— In  appeals 
to  tho  High  Court,  where  the  subject-matter  is 
more  than  B10,000,  the  appellant  is  bound  to^  put 
the  whole  case  (and  not  merely  his  own  particular 
case)  fully  before  the  Court  in  his  paper-book  vo  far 
as  the  documents  and  depositions  are  concerned.  And 
if  he  fails  to  do  so  without  very  good  reason,  he 
ought  not  to  be  alk)wed  to  read  at  the  hearing  any- 
thing which  is  not  in  the  paper>book.  K  uliak  Doss 
V.  GoBiBD  EooBB  .    24  W.  B.»  14a 


8a. 


Untranslated  ac 


counts  not  in paper»books — Special  leat e.—TJnder 
the  rules  of  the  High  Court,  account  bcoks  which  are 
not  translated  and  are  net  therefore  a  part  of  the 
paper-book  cannot  be  referred  to  in  a  trial  without 
special  leave.  Maphub  Pbbshad  r.  Fool  Coomabbb 
Bibbb 19W.B.,  121 


88. 


Costs  of  tramw- 


,  Potion  of  papers  not  included  in  list  for  paper- 
I  book.— The  petitioner  in  a  regular  appeal  to  tho 
!    High  Court  i^ould  not  be  called  upon  to  deposit  the- 
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eosts  of  translating,  etc.,  any  papers  of  which  he  has 
not  furnished  a  li^  with  a  view  to  their  indasion  in 
the  paper-book.  What  papers  a  party  requires  or 
ought  to  print  is  a  matter  which  he  or  his  vakil 
2Dust>  in  the  fir»t  instance,  determine ;  the  Deputy 
Registrar  preparing  his  estimate  and  demanding 
payment  according  to  the  requirements  made  on  him. 
Lalla  Bhoop  Kabaik  r.  Abases  Bbgux 

[88W.B..468 

84. Ofnission  to  fur' 

nish  lift  of  paper*— Notice  of  estimate  of  eoat  of 
printing. — If  the  petitioner  in  a  regular  appeal  to 
the  High  Court  does  not  furnish  the  Deputy  Begis- 
trar  with  a  list  of  papers  which  he  desires  to  have 
prepared  and  placed  in  the  paper-book,  that  officer 
ought  not  to  serve  him  with  an  estimate  of  the  cost 
of  printing.  Bhog<»ijttt  Koohwab  v.  Abttbagbb 
KcoKWAB        ....    S8W.B.,460 


*   86, 


Appeal — DeJi* 


very  of  paper'hook—Coets — S,u1e  49  of  Original 
Side. — ^Where  the  respondent  has  not  delivered 
paper-books,  as  he  is  allowed  to  do  by  rule  49  of  the 
Bnles  of  the  High  Court,  Original  Jurisdiction,  o:> 
default  cf  the  appellant  to  deliver  them,  and  the 
appellant  does  not  appear  at  the  hearing,  ike  appeal 
will  be  dismissed  without  costs.  Hubboboondbbt 
BoBSEB  v.  Calltfvdo  Dutt 

[14  B.  li.  R.,  Ap.,  U :  S8W.B.,18e 

86.  — Sulet  of  Ortgi' 

nal  Side,  High  Court— Appeal— Paper^hook, 
Delivery  of—Coate.—yfhen  an  appeal  is  filed,  but 
no  paper-books  are  delivered  by  the  appellant,  the 
respondent  is  entitled,  without  taking  upon  himself 
1o  deliver  paper-bcoks,  to  have  the  appeal  dismissed 
with  costs.  Snrroosoonderg  Dotaee  v.  Calltipoddo 
Dutt,  14  B»  L,  J2.,  App„  11,  not  followed.  Kabuxi 
9.  Bhuli  .    I.  Ii.  B.,  17  CalCy  288 


87. 


Filing  paper* 

hoohefor  appeal  -  Application  for  enlargement  of 
tfme  to  file  paper^hooke — Subsequent  application 
•at  the  hearing  of  the  appeal  toftlepaper-'book  then 
rea^fg  -  Discretion  of  Court  —  Sufficient  cause  — 
High  Court  Eules,  Appellate  Side,  Ch  7,  Sule  IL 
— An  extension  of  time  for  filing  paper-books  in  an 
appeal  will  not  be  granted  unless  "  sufficient  grounds" 
be  shown  for  granting  the  application.  Where  the 
appellants  waited  from  the  18th  August  1898,  the 
date  of  filing  their  memorandum  of  appeal,  till  the 
22nd  September  1898,  before  applying  for  office 
copies  of  the  necessary  papers  to  enable  them  to  pre- 
pare their  paper-books,  and  an  application  was  made 
by  the  appellants  on  the  12th  December  1898  for 
two  months'  further  time  to  file  their  paper-bcoks,  the 
delay  between  the  18th  August  and  the  22nd  Sep- 
tember  1898  being  unexplained, — Held  that  no 
sufficient  cause  had  been  shown  for  extension  of  time, 
nor  was  the  case  altered  by  the  fact  that  the  paper- 
hooks  were  ready  when  a  subseqaent  application  was 
made  on  the  nppeal  being  called  on  for  hearing,  and 
an  application  for  leave  to  file  them  was  consequently 
^smissed.    Men  Chaxtd  v.  Pool  Chabd 

[I.  li.  &,  27  Calo.,  67 
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OoPAL  Cainn>BB  Dab  o.  Badhabux&vb  Das 

[I.  It.  B.,  27  Calo.»  60  note 

88. ■-  'PBTUes-Error  in  title  of  ap' 

peal— Party  on  record  by  mistake — Objection  to 
his  appearance  by  party  u-ho  caused  error, — A  suit 
was  biimght  by  a  minor,  who  appeared  by  her  next 
friend*  and  a  decree  waa  giveri  in  her  favour.  The 
defendant  appealed,  making  the  next  friend  alone 
respondent,  and  had  the  decree  of  the  Court  of  first 
instance  modified  in  his  fitvour.  The  next  frigid 
appealed  to  the  High  Court,  where  the  respondent 
objected  to  the  next  friend  being  heard,  on  the 
ground  that  she  waa  no  party  to  the  suit.  Held 
that  the  Court  would>  not  entortun  the  objection  at 
the  instance  of  the  party  through  whose  fitult  the 
error  occurred,  but  that  the  judgment  of  the  Court 
below  should  be  set  aside,  and  that  of  the  Coart  of 
first  instance  restored.  Bhobotabibi  Dbbi  v.  Sbsb 
Bax  Haua    .  ,    I.  L.  B.,  9  Calo.,  629 


89. 


Adding    party 


as  co'appellant— Notice. — A  party  shoald  not  be 
added  as  co-appellant  without  notice  to  the  appel- 
lant   Jankibai  r.  Aticabak  Bababay 

[8Bom.,  A.C.,241 

90.-    _-     Suit    instituted 

on  behalf  of  miHo^  by  next  friend— Application 
for  execution  of  decree  by  plaintiff  on  attaining 
majority  and  after  death  of  next  friend  ufithoui 
complying  with  requireme»ts  of  s.  461,  Civil 
Procedure  Code — Title  of  suit. — Unless  there  is  an 
absolnto  bar  created  by  positive  enactment,  a  peraon 
who  haa  attidned  his  full  age  is  primd  facie  entitled 
to  proceed  with  a  suit  instituted  on  his  behalf  during 
his  minority,  or  to  make  any  application  therein,  and^ 
if  necessary,  the  Court  will,  as  a  matter  of  course, 
give  him  leave  to  proceed  or  act  in  his  own  name. 
When  a  person,  on  whose  behalf  a  suit  had  been 
revived  and  carried  on  by  his  next  friend,  made,  after 
attaming  his  majority,  and  long  after  ike  desth  of 
the  next  friend,  an  application  in  his  own  name  for 
execution  of  the  decree  in  the  suit  without  having 
complied  with  the  requirements  of  s.  461  of  the  Civu 
Procedure  Code  as  to  electing  to  proceed  with  the  suit 
and  obtaining  leave  of  the  Court  to  do  so,  and  the 
application  was  admitted  and  notice  of  execution 
given  to  .the  defendint, — Held,  under  the  circum- 
stances, that  such  omission  to  comply  with  the  require- 
ments of  s.  451,  though  an  irregularity,  was  not  a 
bar  to  the  application  being  allowed  to  proceed.  An 
application,  under  s.  461  £yr  leave  to  proceed  with  a 
suit,  does  not  require  any  notice,  but  may  be  made 
ex'parte  at  any  lime.  Even  if  the  application  in 
this  case  therefore  were  not  itself  a  sufficient  indica- 
tion that  the  applicant  elected  to  proceed  with  the 
suit,  and  that  the  Court  in  allowing  him  to  proceed 
in  his  own  name  gave  him  the  required  leave  (and 
semble  that  would  be  the  case),  the  Court  could  give 
such  leave  at  the  hearing  of  the  application  nune 
pro  tunc.  The  provinon  of  s.  461,  which  requires 
the  title  of  a  suit  to  be  corrected  in  such  a  case, 
applies  to  a  pending  suit*  and  not  to  a  suit  after  final 
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decree  in  which  it  only  remuni  to  proceed  in  execn* 
tion.   DooBOA   MoHuv   Dabs    v.    Tahib    Ally. 

TAHXB  ALLT  «.  KOOBBOXBOO 

[L  K  B^  Sa  Calc,  270 

OL Apfaranee     oj 

parti$8^Appearane«  where  party  is  repretented 
hy  attorney  on  the  record— Coneent  decree, — 
A  defendant  who  has  an  Mttomey  on  the  record  can- 
not appear  to  content  to  a  decree  even  if  the  plain- 
tiff makes  no  ohjection  to  his  doing  so.  Pakohavov 
SiNQ  «.  Jebbttb  Kibto  Bobb     .    1  C.  W.  TX^  808 


98. 


-  Application  for 


payment  of  money  by  Beeeiver — Consent  onter, — 
A  plidntiff  who  has  an  attorney  on  the  record  can- 
not appear  in' person  to  consent  to  an  application  for 
payment  of  money  by  the  Beeeiver.  Chaitak 
Chabah  Huluok  r.  Oocx)OL  Chavdba  Holliok 

[law.  IT.,  808 


98. 


Deposit  hy  de» 


fend  ant  of  money  in  Court  in  satitf action  of  claim 
—  Jtiyht  of  plaintiff  to  draw  out  snch  money  and 
prosecute  suit  for  balance  claimed — IH'creiion  of 
Court — Code  xf  Cicil  Procedure  (Act  XIV  of 
1892),  ss.  S77,  375.— Snit  for  recovery  of  B5,600 
on  three  promissory  notes.  Defendant  pleaded 
minority  at  the  date  of  the  transactions,  denied  all 
liability,  also  denied  receiving  &6,500,  but  admitted 
receipt  of  K  1.500,  which  sum  together  with  interest 
he  tendered  to  the  plaintiff  in  full  satisfaction  of  his 
claim.  On  refuial  by  the  plaintiff  to  accept  that 
sum,  it  was  paid  into  Court.  The  pluntiff  then 
applied  to  the  Court  for  payment  to  him  of  the  said 
amount.  The  defendant  contended  that  the  amount 
should  be  kept  in  Court  pending  the  hearing,  as  all 
liability  was  denied,  and  offered  to  pay  interest  if 
plaintiff  succeeded  in  his  suit.  Held  that  the  plain- 
tiff was  entitled  to  take  the  money  out  of  Court 
DwABKA  Dabs  Agubwallah  «.  Qibibh  Chundbb 
BOT    .  .    L  Ii.  B«,  Se  Calo.»  766 


Vafe. 


Payment  out  of  money  de- 


posited in  Court -Pe^t //on  without  suit -Fay 
ment  imt  of  Court  of  moneys  on  petition  without 
suit.  —Case  in  which  an  order  was  made  on  a  peti- 
^on  without  suit  directing  the  payment  out  of 
certain  money's  paid  into  Court  under  an  order  enti- 
tled, "  In  the  matter  of  Florence  fimily  Brownlow* 
and    Lilian    Kate    Brownlow,  infants."     Iv  thb 

MATTBB  OT  THB  FBTITION  07  BBOWVLOW 

[I.I..B.,110aIc.,219 


96. 


Execution  qfdc' 


eree— Receipt  and  paying  over  of  money  in  satts* 
faction  of  decree. — If  money  is  brought  into  Court 
under  process  of  execution,  and  the  pa^y  entitled  to 
it  or  his  vakil  is  present  to  receive  it,  the  Court  shall 
cause  it  to  be  paid  over  immecUately.  Muttutblv 
PiUiAT  V.  Saicu  Pillat  6  Mad.,  Ap.,  S 

96. Pleader,  Appearanoe  of— 

Second  appeal — P'akil,  Right  q/,  to  be  heard 
without  certified  grounds  of  appeal  or  without  any 
order  admitting  the  appeal  -  Rules  and  orders  of 
Court  (Appellate    Side),  86  and    169  -  A    vakil 


PB  A  CTIGE — coniinmed. 
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will  not  be  heard  on  behalf  of  an  appellant  on  second 
appeal,  when  neither  duly  certified  ground  or  grounds 
of  appeal  have  been  filed,  nor  the  appeal  been 
admitted  by  order  of  Court  under  Bules  8H  and  162 
of  Court.  Kishen  Ck  under  Roy  v.  Hurieh  Chmnder 
Rose,  8  W.  R.,  216,  followed.  OutrLLAH  v.  Baohv 
Lal  Khoita  .    L  Ii.  B.,  16  Cala,  706 


97. 


Probate  and  letters  of  ad- 


ministration —  Withdrawal  of  letters  of  ad* 
minietration — False  representation. — When  letters 
of  administration  have  been  granted  to  the  Adminis- 
trator General,  and  subsequently  withdrawn  on  a 
false  representation,  the  Court  will  fgnnt  a  rule 
calling  on  the  executors  to  show  cause  why  the  rule 
should  not  be  extended  to  the  Begistry  of  the  Court. 
Ik  thb  goods  or  SBBBiHnrro  Bbnaich  Bao  Imbit 

[1  Ind.  Jur^  N.  8.,  10 

98.  Contentious 

matter — Duty  of  Registrar^  When  a  petition  for 
probate  or  letters  of  administration  becomes  eou' 
temtioue— Non-appearance  of  caveator— Form  of 
order. — So  l;)ng  as  a  petition^ior  probate  or  letters  at 
administration  is  "non-contentious,"  it  is  to  be 
dealt  with  by  the  Begistrar.  As  soon  as  it  becomes 
"  contentious, "  it  is  to  be  treated  as  a  plaint  in  a 
suit,  and  the  suit  is  governed,  as  far  as  practicable^ 
by  the  procedure  prescribed  by  the  Civil  Procedure 
Code.  The  petition  becomes  contentious  not  upon 
the  entry  of  a  caveat,  but  upon  the  filing  of  the 
affidavit  m  support  of  the  caveat  Where,  in  conse- 
quence of  the  filing  of  the  affidavit,  the  matter 
becomes  a  suit,  the  whole  suit  must  be  disposed  of  by 
the  decree  of  the  Court.  Where  therefore,  at  the 
hearing  of  the  suit,  the  defendant  dops  not  appear  in 
support  of  the  caveat,  it  is  not  a  correct  procedure 
for  the  Court  merely  to  dismiss  the  caveat,  leaving 
it  to  the  Begistrar  to  dispose  of  the  petition  as  a 
non-contentious  matter.  The  proper  form' of  order  is 
that  the  caveat  be  dismissed  and  that  probate  or 
letters  of  administrntion  issue,  provided  that  the 
Court  is  sstisfied  that  the  papers  are  in  order. 
Chhotalal  Chuiolal  r.  Bai  Eabubai 

p:  li.  B.,  22  Bom/  261 


99. 


Power»of •attor- 


ney- Evidence  Act  (1  of  1872),  s.  85— Letters^  of 
administration,  Application  for.— On  an  applica- 
tion for  letters  of  administration  to  the  estate  of  a 
deceased,  who  was  domiciled  in  Scotland,  and  to 
whose  estate  one  P  had  been  appointed  executor 
dative  qua  Father,  the  application  being  made  bv 
one  K  under  a  power-of-attorney  granted  by  P,  such 
power  not  having  been  executed  and  authenticated 
in  the  manner  provided  by  s.  85  of  the  Evidence  Act, 
—Meld  that  the  application  must  be  refused.  Ih 
THB  goods  or  Pbihbobb    I.  Ij.  B.,  16  Calc,  776 


100. 


Petition  by  Ad* 


ministrator  General  for  letters  of  administration — 
Prayer  for  remission  of  Court'fees  where  estate 
ie  of  email  value— Rule  of  High  Court,  697—  Veri* 
fteation  of  petition  —Adminittrator  GencraVs  Act 
(II  of  1874),  ss.  12,  16, 17.— A  petition  by  the  Ad« 
ministrator  General    for   letters   of  administvatioa 


(    0M8    ) 


DIOSST  OF  CASK. 


(    «W4    ) 


PBACnCE—  eontimmsd. 

1.  CIVIL  CASJS&^coutimmed. 

eootaining  a  statement  as  to  the  Taloe  of  the  eftate, 
followed  by  a  pimyer  for  the  remiadoa  of  Court-fees 
under  rule  f^97  of  the  Bnlea  of  the  High  Court 
(Belchambert*  Rule  and  Orden,  p.  278),  if  sufficiently 
Tfriiled  by  the  signature  of  the  Administrator  General 
in  accordance  with  s.  12  of  Act  II  of  1874.  The 
effect  of  that  Act  is  to  do  away  with  the  requirements 
of  the  rule  in  such  a  case,  so  far  as  it  makes  Terificap 
tion  by  affidavit  necessary  as  to  the  value  of  the 
assets.    Iv  thb  ooopb  ot  HcCoiobkbt 

[L  Ii.  B.,  20  Calc.,  879 

lOL Adminiairaior 

OtneraVs  Act  (11  of  1S74J,  *.  iB^Verifleaiiom  of 
petition  -  iomrt  FesM  Amendmmi  Act  fjfl  of  1899), 
—  The  Administrator  General  as  a  public  officer  is 
exempted  from  verifying  otherwise  than  by  his  ng« 
nature  any  petition  presented  by  him  under  the 
provisions  of  Act  II  of  1874.  In  tke  goode  of 
J/cComiskey,  1»  L,  R„  20  Calc,  879,  followed. 
The  form  of  affidavit  prescribed  by  Act  XI  of 
1899  indicates  that  it  does  not  apply  to  an  appli- 
cation by  the  Administrator  General.  I  v  tbb  qoods 
ov  Atpall  .  .    I.  Ij.  B.p  26  Gala»  404 

[8  C.  W.  JSr.,  298 


102. 


A  ppHcationfuJ 


fetters  of  admimie^ ration  by  eometituted  attorney — 
PoveT'oJ -attorney  executed  in  Qiatgow —  Verifiea' 
tion — Beet araf ion  at  to  execution  of  power. — The 
Chief  Magistrate  of  the  city  of  Glasgow  being  a 
person  lawfully  authorised  to  administer  oaths,  a 
declaration  as  to  the  execution  of  a  power-of-att(>mey 
taken  before  him  and  authenticated  bv  his  certificate 
and  the  common  seal  of  the  city  of  Glasgow,  and  by 
a  notarial  certificate,  is  sufficient  proof  of  the  execu- 
tion of  the  power.    In  thb  goods  ot  Hbndbssok 

LL  Ii.  B.,  22  Calo.,  491 


108. 


Evidence  Act 


(1  (f  1872J,  e.  83 — Potrer-ofattoruey^Deciara' 
tion  before  notary  public  in  jtroof  of  povcefof'attor' 
aey.—  On  an  application  for  letters  of  administration 
with  the  will  annexed,  made  by  the  attorney  of  the 
ezecuttTS  therein  named,  it  appeared  that  the  appli- 
cant's power- of- attorney  was  not  executed  in  the 
presence  of  a  notary  public ;  but  with  regai  d  to  the 
execution  by  each  of  the  executors,  ooe  of  the 
attesting  witnesses  had  made  a  declaration  before  a 
notary  public  to  the  effect  that  he  witnessed  the 
execution  of  the  power-of-attomey  by  one  of  the 
executors*  and  that  the  signature  of  the  other 
attesting  witness  was  the  proper  signature  of  the 
person  bearing  that  name,  and  each  declaration 
was  signed,  sealed,  and  certified  by  a  notary  public. 
Seld  that  the  power-of-attomey  was  sufficiently 
proved.    Iv  bb  Sladbn  .  I.  Ii.  B,,  21  Mad.,  492 


104. 


Court  Fees   Act 


(Vll  of  1870),  t.  5,  sch.  J,  art.  11,  #.  19H— 
Court  Fee*  Amendment  Act  f^l  of  1899)— Pay- 
ment of  ad  valorem  fee  on  probate  or  letters  of 
administration,— In  an  application  for  probate  or 
letters  of  administration  the  ad  valorem  fee  pre* 
scribed  by  statute  should  be  prepaid  to  the  satisfac- 
tion of  the  Court    Such  payment  must  be  made  to 
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the  Registrar  and  certified  by  Um  or  by  the  Tnjdnf 
Officer  where  an  exemption  is  claimed  and  alloweol 
This  certificate  should  be  produced  to  the  Court 
with  the  application  and  affidavit  of  valuation.    Ur 

THB  QOOPS  ov  OMDA  BiBBB 

[I.  I..  B.,  28  Calo,  407 
8aW.ir.,892 


108. 


Bond,  Form  of 


-^Suecfssion  Act  (X  of  1866)*  #.;aff9.-The  Indian 
Succession  Act,  s.  26Q,  requires  that  an  administration 
bond  should  be  taken  in  every  case.  It  may,  how- 
ever,  be  varied  by  special  order  of  the  Court,  in  the 
case  of  a  limited  or  special  administration*  and  follow 
the  English  form.    Ijr  thb  80od8  ov  Gubbot 

[L  Ii.  B.,  28  Gale,  408 
8  C.  W.  XT..  884 


108. 


Beoord,  Dooaments  form- 


ing— Documents  not  proved, — Documents  which 
have  not  been  proved,  but  simply  filed  in  accordance 
with  a  usage  in  the  mofusnl,  ^uld  not  be  put  up 
M  ith  the  record.  It  is  the  duty  of  a  Judge  to  pass 
over  such  documents  as  unproved,  but  it  is  also  the 
duty  of  the  plt«der  of  the  party  against  whom  they 
are  intended  to  be  used  to  insist  that  they  should 
not  remain  on  the  record  at  all.  KuxiDA  Pbbshjo) 
DoTT  V.  Hah  Habi  Chvckbbbitttt 

[I.  It.  B.,  6  Gala,  817 


107. 


Remission     of 


case  by  Privy  Council  for  enquiries — Record  to  be 
forwarded  with  deeree, — When  the  Privy  Council 
remits  a  case  with  directions  that  the  Zillah  Court 
may  arrive  at  certain  results  by  certun  inquiries,  the 
objects  and  reasons  of  those  inquiries,  as  set  forth 
in  the  judgment  of  the  Privy  Council,  are  part  of 
the  judicial  record^  and  should  be  forwarded  to  the 
Zillah  Court  with  the  decree  of  the  Privy  CounciL 

GOLVOK  CHiniDBB  DUTT   r.    MOflUN  LOIL  SoOKUL 

[6W.B.,271 

106.  Reference  to  High  Court 

^-Reference  by  Collector  of  decision  tinder  Mam* 
latdar*s  Courts  Act— Civil  Procedure  Code  (1882), 
f.  622  -  Practiee,^the  High  CouHi  wUl  not  inter* 
f era  on  a  reference  by  the  Colleetor  with  a  Mam- 
latdar's  Courts  derision  in  a  possessory  suit.  Thd 
aggrieved  party  can  himself  apply  to  the  Courts 
8atu  V.  Shivrambhaf,  P.  J.,  1894,  p.  52,  followed. 
Pahpv  V,  Bhatpv        .    L  Ii.  B.,  21  Bom.,  808 

See  VoBA  Ibabalsi  V,  Dattdbhai  ICababhai 

[I.  Ii.  By  14  Bom.,  871 


109. 


Beferenoe  to  Begistrar— 


Statement  of  facts.  Filing  of,  after  appointed  time 
^-Right  of  party  failing  to  appear  and  support 
such  statement— Rules  of  Sigh  Court,  Calcutta, 
Nos.  622, 597.— On  the  4th  February  lSh9  one  & 
was  granted  a  month's  time  to  file  his  statement  of 
facts  in  a  reference  which  was  pending  before  the 
Registrar,  and  in  default  thereof  it  was  ordered  that 
the  reference  should  he  heard  ^x-parte  against  him* 
The  statement  of  facts  was  filed  before  the  Registrar 
seven  days  after  the  proper  time.  The  Registrar 
refused  to  deal  with  the  statement  of  facts  without 
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sn  order  of  Court.  0  then  applied  to  the  Court  for 
«n  order  that  the  Registrar  might  be  at  liberty  to 
refer  to  the  statement  of  facts,  and  that  G  might  be 
permitted  to  appfar  and  support  them.  The  party 
Oftpoiittg  contended  that  G  ought  not  to  be  allowed  to 
file  his  statement  of  facts,  that  he  might  appear  in 
person,  but  had  no  right  to  employ  counsel  or  attorn  9y. 
Meld  that  (7  was  entitled  to  file  his  statement  of  facts, 
and  that  the  reference  should  be  proceeded  with 
in  the  usual  course.  Tabax  MoRnrsr  Dabsbb  v, 
Gbbbs  Chvhsbb  Da88  .    L  li.  R.,  S6  Oalo^  685 


110. 


Hemand — Semand  on  point 


raised  at  issue  in  lower  Court, — A  case  ought  not, 
as  a  rule,  to  be  remanded  upon  a  point  which  has 
been  framed  as  an  issue  by  the  Court  below  and 
brought  to  the  attention  of  the  parties,  and 
where  they  have  fuled  at  the  trial  to  give  any 
evidence  upon  it.    Baic  Pbasad  r.  Abdul  Kariv 

[I.  Ii.  B.,  0  AIL,  518 


m. 


Beport   of  Begistrar— J?«' 


•ceptione  to  ret  ort— Notice  -Rule  666  of  JBelcham- 
hen^  Rule*  and  Orders  of  the  High  Court,  Origi- 
nal ftVtf.—In  making  an  application  to  discharge  or 
vary  a  report,  it  is  necessary  that  notice  should  be 
given  vdthiti  the  time  required  by  rule  665  of  the 
Bules  and  Orders  of  the  High  Court,  Original  Side, 
and  that  such  notice  should  be  accompanied  with  the 
grounds  of  exceptions  relied  on  by  the  party  object- 
ing'to  the  report.  Luohubb  Kabaih  v.  Btjakauth 
Lahia  I.  Ii.B.»a4Galo.»487 

LuoHMBB  Nabaik  r.  BVKOO  Lal  Lohba 

[2  C.  W.  N.,  57 

112.  • Baview — Certi fifing    review 

without  goed  grounds, — Junior  pleaders  of  the 
fiigh  Court  should  be  cautious  how  they  certify  for 
a  review,  when  they  find  that  the  case  has  been  in 
ihe  hands  of  members  of  the  bar,  and  of  pleaders 
more  experienced  than  thoy,  who,  they  ought  to 
-consider,    have   declined  to  certify  to  the  review. 

BOU88BAI7  V.  PlKTO  .       10  W.  R,  54 

Tooo  OuNG  V,  Bbitibh  Ikdia  Stbau  Nayioatiob 
CoHPAVT  ....  24W.B.,  480 


118. 


Bevival  of  suit  -Ctr»/  Pro* 


4iedMre  Coda  (Act  X  of  1877 J,  s.  372  Plaint  taken 
ae  petition  to  revive. — A  suit  was  instituted  by  the 
trustee  appointed  under  a  will,  against  the  executrix, 
for  the  purpose  of  having  the  trusts  of  the  will 
•carried  into  execution.  A  decree  was  made,  and 
certain  directions  were  given  for  the  purpose  of 
haviufr  a  scheme  settled,  by  which  the  trusts  were  to 
be  carried  out ;  but  before  the  scheme  was  finally 
settled  and  approved,  and  while  the  proceedings  were 
pending,  the  case  was  struck  out  of  the  board  for 
want  of  prosecution.  Subsequently,  both  the  plain- 
tiiff  and  defendant  died.  The  heirs  of  the  plaintiff 
then  instituted  a  suit  against  the  Administrator 
•General  as  representing  the  estate  of  the  defendant 
for  carr>ing  the  trusts  into  execution,  and  prayed 
that  their  suit  might  be  conudered  as  supplemental 
to  the  original  one.  Held  that  the  original  suit, 
though  no  longer  upon  the  board,  was  capable  of 
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revival,  and  that»  if  no  person  were  living  whose  con* 
•cut  might  be  obtained,  or  to  wliom  notice  might  be 
g^ven,  the  Court  might  give  leave  withoat  any  such 
consent  or  notice,  and  that  the  proper  course  to 
pursue  was  to  allow  the  plaintiflTs  to  amend  thdr 
plaint  by  putting  it  in  the  form  of  a  petition  under 
s.  872  of  the  Civil  Procedure  Code,  the  defendant 
being  at  liberty  to  put  in  any  answer  which  he  might 
have  done  if  the  proceeding  had  been  by  petition  in 
the  first  instance.  Per  Pontitbz,  J*.— The  words 
"pending  the  suit"  in  s.  372  relate  to  a  suit  In 
which  no  final  order  has  been  made.  GoooOL 
CBmrDBB  GossAMBB  V.  ADMunaxRATOB  Gbbbbal 

OF  BBKOAIi 

[X  Ij.  B.»  5  Oalo.,726 : 5  G.  I*.  B.»  560 

114.    —  —  Bule  to  show  oause— J2«/« 

niti  to  show  cause  why  a  per  ton  should  not  he 
mide  a  partg  defendant — No  grounds  st<ited  in  or 
served  with  the  rule — Rule  g'-'tnted  during  hear* 
ing  if  suit— Civil  Procedure  Code  (Jct  XIV  tf 
1882J,  s,  d;9.— Durinz  tho  hearing  of  a  suit  for 
recovery  of  immoveable  property  it  appeared  from 
the  evidence  and  certain  documents  put  in  that  the 
plaintiif  Iiad  mortgaged  his  right,  title,  and  interest  to 
a  third  person,  by  whom  the  suit  was  practically 
being  carried  on.  On  an  application  by  the  defen- 
dant for  the  mortgagee  to  be  sidded  as  a  party  defen- 
dant, under  the  provisions  of  s.  82  of  the  Civil  Pro- 
cedure Code,  the  Court  directed  a  rule  to  issue  calling 
on  him  to  shjw  cause  why  he  should  not  be  added  as 
a  paity  defendant  or  give  security  for  costs.  The 
rule  was  not  applied  for  oa  petition  or  affidavit,  and 
set  out  no  grounds  for  the  application  at  all.  On  an 
objection  taken  by  the  mortgagee  at  the  hearing  of 
the  rule,  -  Held  that  the  grounds  should  have  been 
stated  on  affidavit  or  have  appeared  on  the  face  of  the 
rule,  and  that  the  mortgagee  was  entitled  to  know 
what  he  had  to  answer,  and  consequently,  the  rule 
being  informal,  it  was  discharged  with  costs.      Bam- 

VABAIV     EALLIA    v.     MONEB     BiBBE.       BAHBABATir 

K  ALUA  V.  GoPAL  Doas  SiNa  I.  Ij.  B.»  9  Calo.,  785 


115. 


Bulings  of  High  Court— 


Different  rulings  of  different  High  Courts — Judge, 
What  rulings  to  be  follotced  by, — Where  there 
are  different  rulings  of  the  different  High  Courts 
on  a  particular  point,  a  Judge  should  follow  the 
rulings  of  the  High  Court  to  which  he  is  subor- 
dinate.  SwAxnuG  Nabatak  Dbshpansb  V,  Kashi* 

NATH  EbIBHNA  MutALIK   DbBAI 

[L  Ii.  B.,  15  Bom.»  419 


Balajz 
Abqak 

ue.  - 


Gavbbh 


9.     Sakhabaic    Pababhbaic 
L  I«.  B.,  17  Bom.,  555 

Bale  by  Beoeiver— 06«<ntc- 
tit*n  of  possession — Purcka»er,  Rights  of ^ Co  ^e  of 
Civil  Procedure  (Act  XIV  of  1839J,  Ch.  XIX, 
and  s.  647 — Co«^«.— Practice  of  the  Original  Side 
of  the  Court  followed  in  recognizing  tho  right  of  a 
purchaser  at  a  Beceiver's  sale  to  obtain  the  assistance 
of  the  Court  in  obtaining  possession  under  the  pro- 
visions of  the  Court  relating  to  sales  in  a  suiti 
MiNATOomrBBBA  Bibbb  v.  Khatookvbbsa  Bibbb 

[L  Ii.  B.,  ai  Gala,  479 
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U7. 


Bale   by    Begietrar— Pur- 


ohate  money.  Payment  of,  into  Covrt— Conditions 
of  safe — Interest — Costs. — Where  the  purchaser  of 
a  property  at  a  Begisirar's  sale  is  out  of  time  in 
pnying  into  Court  the  balance  of  his  purchase- 
money,  the  practice  of  the  Original  Side  of  the  High 
Court  is  that  pa^  ment  of  interest  shall  fbUow  as  a 
matter  of  course.  But  if  there  has  been  delay  on  the 
part  of  the  party  ha\  ing  the  carriage  of  the  pro- 
ceedings, and  if  that  party  appears  on  the  summons 
taken  out  by  the  purchaser  for  the  purpose  of  pay- 
ing into  Court  the  balance  c.f  such  purchsse-money, 
he  shall  not  be  allowed  his  costs  against  the  pur- 
chaser.   Kaktb  Lall  Dasb  r.  Shama  Chubk  Dawn 

[I.  It.  B.,  21  CalCt  666 


118. 


Security  for  ooBtB—Boud  to 


seenre  costs  of  appeal — Ru/e  nisi  against  obligor 
— Sureties. — The  proper  mode  of  proceeding  to  put  a 
bond  to  secure  the  costs  of  an  appeal  in  suit  is 
to  move  upon  affidavits,  showing  a  breach  of  the 
condition  of  the  bond,  for  a  rule  nisi,  calling  upon 
the  obligor  and  sureties  to  show  cause  why  the  Court 
should  not  order  that  the  bond  be  assigned  to  some 
person  named  in  the  rule.  Pot  nob  Bibbb  v.  Kujjoo 
Ehak    .  I.  li.  B.»  6  Calc,  487 :  6  C.  Ij.  B,.,  624 

119. Appeal — Poverty 

— Mere  poverty  is  no  ground  for  requiring  an 
appellant  to  give  security  for  the  costs  of  the  appeal. 
Makbokji  r.  GooLBAi  .       I.  Ii.  B,»  8  Bom.9  241 

See  SBSHATTAvaAB  r.  Jadhtlayadin 

[I.  Ii.  B.,  8  Mad.,  66 


120. 


Filing  copy  of 


Judges  notes — Cerdjicaie  af  payment  oj  security 
for  costs. — A  certified  copy  of  the  Judge's  notes  not 
having  been  filed,  and  there  being  no  certificate  from 
the  Prrthonotai'y  that  security  had  been  yiven  for 
costs,  the  appeal  was  dismissed  for  non-compliance 
with  the  rules  of  the  Court.  Bhixji  Obidhab  r. 
HoBOAB      ....    8  Born.,  O.  C.y  68 


121. 


Time  for  object' 


ing  to  appenlfor  nowcompliance  iciVA  rufet  of  Court. 
^-Appeal  did  mis  ed,  as  the  appellants  had  not  given 
security  for  costs,  and  as  the  appeal  had  not  been 
ffled  within  the  time  required  by  the  rules  of  the  Court. 
It  it  sufficient  for  the  respondent  to  object  at  the 
hearing  of  the  appeal  in  the  case  of  non-compliance 
trith  tlie  rules  of  Court,  and  he  need  not  apply  specially 
to  have  the  appeal  rejected,  when  the  memorandum  of 
appeal  is  preferred.  Muhamkadbbai  Dhabahai  v. 
Bhabji  Topav     .  .8  Bom.,  O.  C,  64 

C«rt7  Procedure 


Code,  s.  649 ^Dismissed  of  appeal — Praotice.—'Die 
last  paraKraph  of  s.  649  of  the  Civil  Procedure  Code 
seems  to  contemplate  that,  on  failure  to  furnish 
security  within  the  time  fixed,  an  order  for  reject- 
ing the  appeal  should  be  obtuned  from  the  Court 
that  gave  the  order  to  furnish  security.  Upon  the 
application  of  the  respondent  in  a  second  appeal 
pending  before  the  High  Court,  an  order  was  passed 
requiring  the  appellant  to  furnish  security  for  the 
costs  of  the  appeal,  and  to  lod^e  such  security  at 


PBACTICE— co<i/taM<i. 

1.  CIVIL  CASES— coii/tfi«e<i. 

any  time  before  the  hearing.  This  order  purported 
to  be  made  under  s.  649  of  the  Civil  Procedure  Code, 
but  neither  the  application  nor  the  order 'stated  the 
amount  of  the  security  required.  At  the  hearing  of 
the  appeal,  no  security  having  been  lodged,  the  re- 
spondent objected  that,  with  reference  to  the  terms 
of  s.  649,  the  Court  had  no  option  but  to  dismiss  the 
appeal.  Held  that  the  proper  course  was  to  haYe 
applied  to  the  Judge  who  passed  the  ortler  for 
security,  at  any  time  before  the  case  came  on  for 
hearing,  for  the  rejection  of  the  appeal,  and  that 
it  was  tco  late  at  the  hearing  to  ask  the  Court  to 
reject  the  appeal.    Thakub  Dab  v.  Kibhobi  Lal 

[I.  Ii.  B.,  9  AIL,  164 

128.  — '• Setting   down   case  for 

hearing— Cf»*7  rrocednre  Code,  1S77,  s.  183— 
Trial  of  particular  issue.- It  should  be  a  rule  of 
practice  that  when  an  order  is  made  under  s.  185 
of  the  Civil  Procedure  Code  (Act  X  of  1877)  by 
the  Judge  in  chambers,  the  suit  should  be  set  down 
for  the  trial  of  the  particular  issue  as  well  as  of  the 
cause  itself  when  it  comes  to  a  hearing  before  the 
same  Judge.  Ahmbdbhot  Hubibhot  r.  YvL* 
UBBHor  (  A88U1CBHOT    .    I.  L.  B«,  6  Bom.,  672 

124.    -     -  Small  Cause  Court  oases 

transferred  to  High  Court— iKeotra/  of  claim 
abandoned  in  Small  Cause  Courts  Amendment  of 
plaint, — Where  the  plaintiff  having  a  claim  against 
the  defendant  for  H2,50j  brought  his  suit  in  the  Snlall 
Cause  Court  for  H2,000,  abandoning  fi500,  and  on  the 
application  of  the  defendant  the  case  was  transferred 
to  the  High  Court,  the  plaintiff,  on  application  by 
summons  in  chambers,  was  allowed  to  amend  his 
plaint,  so  ss  to  include  the  &5CK)  abandoned  in  the 
Small  Cause  Court.    Bav  Lall  r.  Bbajahabi  Paul 

[L  C.  W.  N.,  82 

125, .  stay  of  proceedings— 5«i7 

between  same  parties  and  for  same  property  before 
Privy  Council — Stay  o/ntt^.— Asuit  should  noib  be 
allowed  to  go  on  while  an  appeal  relating  to  the 
same  property  and  between  the  same  parties  is 
pending  before  the  Privy  Council.  Shbofbosuv 
MiBBBBe.  Rajbhdbbkibhobb  SivaH 

[W.  B.,  1864, 100 


126. 


Procedure — 


Staying  suit  until  costs  of  a  previous  suit  in  a 
foreign  Court  hare  been  pai'i.  —The  Courts  in  India 
have  no  power  to  stay  proceedings  in  a  suit  instituted 
therein  because  the  costs  of  a  previous  suit  between 
the  same  parties  brought  in  the  High  Court  of 
Justice  in  England  have  not  been  paid.  Bowlbb  v. 
BowLBB  .    L  Ii.  B.,  8  Bom.,  671 

127. Dismissalofsuil, 


Effect  of— Application  to  restrain  receiver  part i^g 
with  funds,  pending  appeal— Power  of  Court. — 
Under  the  Code  of  Civil  Procedure,  once  a  suit  has 
been  dismissed,  the  Court  dismissing  it  is  fundus 
officio,  save  that  it  may  stay  execution  of  its  own 
decree  or  order  for  costs.  An  application  therefore 
made  to  a  Court  of  first  instance  after  dismissal  of 
the  suit,  but  before  appeal  filed,  asking  that  the 
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receiver  may  be  rettrmined  from  parting  with  funds 
in  his  hands  pending  an  appeal,  cannot  be  granted. 
TAiav-UD-DOWLAH  r.  Ahxbd  Ali  Khak 

[I.  Ij.  B.,  21  Galo.,  661 


128. 


Companies  Act 


(VI  of  1882J,  €.  134-'Windinp  up  company— Slay 
of  proetedings  when  psHHon  to  wind  up  is  pending 
—Migh  Court  Bule  No.  10,  eU  fr^.— The  plaiutiif 
sued  the  defendant  company  to  recover  Hi 0,000. 
The  claim  was  not  disputed,  bnt  shortly  after  the 
suit  was  filed  another  creditor  filed  a  petition  to  wind 
up  the  company.  This  petition  was  pending  when 
the  stiit  came  on  for  hearink^  bnt  no  order  to  stay 
prcceedings  had  been  obtained  by  the  defendants, 
and  the  plaintiff  contended  that  under  the  circnm- 
stances  he  was  entitled  t3  obtain  a  decree,  having 
regard  to  the  fact  that  no  snch  order  had  been  made, 
and  that  by  the  rules  of  the  Court  [Bule  No.  10, 
cL  (r)'l  such  order  could  only  be  made  in  chambers. 
Heid^  on  application  by  the  defendants  nt  the  hear- 
ing, that  the  proceedings  must  be  stayed.  Yibbaxji 
V,  Wadu  Miixa  Co.         .    1.  Ii.  IL,  18  Bom.,  86 


128. 


Application  for 


stag  of  execution— Costs, — Where  the  defendants 
in  an  original  suit  applied  to  the  Appellate  Court  for 
stay  of  execution  of  the  decree  pending  the  appeal. — 
Held  (Bavbiubb,  J*.,  dissenting)  that  the  applicant 
who  asked  for  the  indulgence  must  pay  the  costs  of 
the  application.    CHina  Lal  «.  Anantram 

[I.  L.  B.,  26  Calo.,  888 


180. 


Testamentary     matters  — 


Testament'irg  (tnd  probate  matters — Frohate  Act 
(V  of  lS8i). — The  practice  in  India  in  testamentary 
matters  previously  to  Act  V  of  1881  was  the  same 
as  that  of  the  Ecclesiastical  Court  in  England,  ex- 
cept so  far  as  that  practice  might  be  inconsistent 
with  the  CivU  Procedure  Code  In  thb  mattbs  ob 
PiTAVBBB  QiBDSAB  L  Ii.  B.»  6  Bom.»  688 

See  In  thb  goods  ot  Bhvooobuttt  Dabsxb. 
Pbosuitnovotbb  Dobsbb  v.  Aohobb  Chandba 
DuTT 4  O.  W.  N.,  767 


181. 


Translation    of   papers— 


Application  for  translations. — Translations  of 
papers,  if  required,  should  be  applied  for  before  the 
case  is  posted.  Koitdatta  QAinn>Air  v.  Ramasyaici 
Qaunpan 1  Mad.,  180 


182. 


Transfer    of  case— ^^^p^t- 


eations  unuer  s.  4,  Act  XXIII  of  1861. — Suits  on 
bonds,  etc. — In  all  applications  under  s.  4»  ^^ct  XXIII 
of  1861,  in  suits  brought  on  a  bond  or  other  docu- 
ment, the  place  at  which  the  document  was  executed 
most  be  definitely  stated.     Ahovtvoub 

[7  Mad.,  Ap.,  84 

188. Transmission  of  docu- 
ments —Documents  relating  to  security  for  costs 
of  appeal. — Judges  should  not  transmit  to  the  Higli 
Court  documents  used  before  them  to  make  out  the 
title  of  parties  offering  immoveable  property  as 
security  in  Privy  Council  cases,  but  should^  in  re- 
porting upon  the  securities,  state  particulars  of  the 
documents  upon  which  the  title  of  the  surety  appears 
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Ehatoon 


184. 


Withdrawal    of  suits   or 


appeals— 7Ft7A(fratca/  of  suit— Landlord  and 
tenant— Forfeiture  for  non-payment  of  rent — Right 
to  relief  from  application  in  motion, — A  motion  was 
made  on  summons  that  a  suit,  seeking  a  declaration 
that  defendants  had  forfeited  their  right  to  a  lease  by 
reason  of  non-payment  of  rent,  be  discontinued  or 
dismissed.  Held  such  an  application  should  tiot  be 
made  by  motion,  but  the  defendant  was  entitled  to  be 
relieved  from  the  forfeiture  on  payment  of  what  was 
due.    Qholax  MoHAicBD  V.  Calovtta  Club 

[Cor.,  87 

,186. Withdrawal  of 

second  appeal — Discorery  of  new  evidence — •Review 
by  lower  Court— Civil  Procedure  Code  (Act  X  of 
1877J,  s.  623. — Having  regard  to  the  decisions  in 
Nanabhai  y,  Nathabhai,  9  Bom,,  89,  and  Narayan 
V.  Darudbhai,  9  Bom.,  238,  and  the  uniform  practice 
in  accordance  with  them  which  had  since  obtained, 
and  the  practical  similarity  on  this  point  of  Act  X  of 
1877,  s.  623,  and  Act  YIII  of  1859,  s.  876  (on 
which  the  cases  above  mentioned  were  decided),  the 
High  Court  allowed  the  appellant  to  withdraw  his 
second  appeal,  after  it  had  been  argued  though  not 
decided,  in  order  that  he  miL'ht  apply  to  the  lower 
Court  for  a  review  of  its  judgment  on  the  irround  of 
the  discovery  of  new  evidence :  the  appellant  to  pay 
the  respondent's  costs  of  appeiil.    Paitdu  v.  Dbvji 

[I.  Ii.  R.,  7  Bom.,  287 

2.  CRIMINAL  CASES. 


188. 


See  Apfbal  in  Csimival  Cabbb— Fbac- 
TioB  Ain>  Pboobdttbb. 

Adjournment  —Adjournment 


of  trial  by  proelamation, — ^The  adjournment  of  a 
trial  by  public  proclamation  is  irregular  and  objec- 
tionable.   Anontvous  .    8  Mad.,  Ap.,  80 

187.-; Affidavits — ContradicUng  alle* 

gation  in  verified  petition. — Important  statements 
made  in  a  verified  petition  to  the  High  Court,  if  un- 
true, should  be  contradicted  on  affidavit.  Bbo.  v. 
Kabhivath  Dinkab  •  8  Bom.,  Cr.,  128 

188. Showing  want  of 

jurisdiction  and  error  in  lav^on  merit*. — Thonffh' 
affidavits  may  be  used  to  show  a  want  of  juriscfic* 
tion  in  a  Magistrate,  even  though  the  affidavits  con- 
tradict for  this  purpose  the  finding  of  the  Magis- 
trate, they  cannot  be  used  as  afPordmg  materiilsfor 
reviewintr  the  Magistrate's  decision  on  the  merita. 
Bbg.  9.  Nathalal  Pitambab       .    10  Bom.,  102 

• 

188.  — ; Inadmissibility 

of  affidavit  of  accused  when  Magistrate  has  recorded 
plea  of  guilty, — Where  a  Magistrate  has  recorded 
that  an  accused  person  has  pleaded  guilty,  an  affida- 
vit to  the  contrary  sworn  to  by  the  accused  is  not 
a^issible  in  evidence  on  revision  by  the  High  Coart. 

QVBBN-£lCPBE88  V    BhASHTAM  ChBTTI 

[L  L.  B.,  18  Mad.,  208 
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140. 


Hearing  oJruU 


.io  show  eaute — Supplementary  affidavit  o/faete  #•&• 
sequent  io  issue  of  rule. — Semhls-^A  Bupplementary 
ailidaTit  itating  facts  which  have  transpired  subse* 
•quent  to  the  issne  of  the  rule  may  be  filed.    Bathxs- 

BAHI  PbBBHAD  NASATAK  SiKGH  «■  KMPBB88 

[a  C.  W.  N.,  408 

141. A-pgxoYetB— Application  for 

tanetion  to  prosecute  an  approver. — An  application  to 
the  High  Coart  for  sanction  to  prosecnte  an  approver 
for  giving  false  evidence  should  be  by  motion  on 
behalf  of  the  Crown  in  open  Court.  Qubbv-Empbebb 
r.  Mahik  Chakdba  Sabkab 

[I.  li.  B.,  24  Calo.,  492 


142. 


Oantion  to  aociued— TTam- 


ing  accused  hejore  hearing  his  etaiement. — In  an 
allegation  of  having  warned  an  sccnsed  person  before 
t^ing  down  his  statements,  a  Magistrate  should  state 
.how  the  accused  was  warned.  Qitbev  r.  Dbdab 
NusHTo  .    14  W.  B.9  Cr^  81 

148.  -  Evidence,  Mode  of  reoord- 

ing — Applications  under  Criminal  Procedure  Code, 
1861,  s.  196.— AW  applications  from  Jud^ses  and 
Magistrates  for  bringing  into  operation  the  provisions 
of  s.  196  of  the  Code  of  Criminal  Procedure  should  be 
made  through  the  High  Court.    Avontxcitb 

[5  Mad.,  A  p.,  e 


144. 


Judgments,    Copies   of— 


Copies  (if judgments  for  prisoners. — Copies  of  judg- 
ments ^onld  be  made  out  at  once  without  waiting 
for  written  applications  from  prisoners  under  sen- 
tence.    IV  THB  XATTBB  OV  BaK  CHVirDBB  MUBDLB 

C9  W.  B.,  Cr.,  19 


146. 


Petition  for  bail-  Petition  for 


prisoner's  admission  to  hail — Form  of  petition  - 
Petition  containing  dtfamniorg  allegations  agointi 
trying  Moginlrate  and  other  public  officers, — When 
a  prisoner  applied  to  the  High  Court  to  be  admitted 
to  bail  pending  the  disposal  of  his  appeal,  and  the 
petition  contained  defamatory  allegations,  consisting 
\inier  alia)  of  irrelevant  attacks  on  the  trying  Magis- 
trate and  other  officers  in  the  service  of  the  Govern- 
ment of  India,  the  Court  refused  to  allow  the  petition 
to  be  filed,  and  ordered  it  to  be  returned.  Iv  bb 
DuBANT  .    I.  Ij.  B.,  16  Bom.,  488 


146. 


Beoord  in  Sessions  oases- 


Proper  eoutents  of  record.  There  ought  to  be  cnly 
•one  Sessions  record,  which  should  be  continuoas,  and 
should  contain  accurately  and  consecutively  the 
whole  of  the  proceedings  in  the  trial,  including  the 
examination  of  the  accused.  Qubbv  r.  Bilash 
MosusMAHT .  .   14  W.  B.,  Gr.,  46 


147. 


Criminal  Pro* 


oedure  Code,  1861,  ss.  972*874.—  A  Sessions  nuthee 
shonld  contain  the  reoonl  of  the  defence  set  up 
by  the  prisoners  in  the  Se8si<  ns  Court.  Points  out 
how  such  record  is  to  be  made  up  with  reference  to 
ss.  872,  878,  and  874  of  the  Code  of  Criminal  Pro- 
cedure.   Qvbbv  r.  GOPAL  Hajjam 

[16  W.  B,  Cr.,  16 
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148. ' Principal  docu* 

menis  on  record  in  Sesfions  eases.— The  principal 
documents  in  a  case  shonld  be  pat  in  a  promiaent 
place  on  the  recQrd,  not  buried  among  a  mass  of  less 
important  papers  in  the  nuthee.  QuBBir  r,  Bhbb- 
KCN 8W.B.»Cr.,  80 

QuBBv  o.  RuTTOv  Mbah      .    8  W.  B^  Cr.,  67 

See  Qttbbf  v.  Bboond  Shahoo  alias  Chuvdra 
Chattbbjbb  .  .  7  W.  B^  Or.,  119 


149. 


Beferenoe  to 


Court - 


District  Magistrate,  Competeneg  of,  to  refe 
Criminal  Procedure  Code  (Act  X  oflS82J,  s.  433, 
— When  a  case  has  been  decided  by  the  Sessions 
Judge  on  sppeal  from  a  Sub- divisional  Magistrate 
the  District  Magistrate  should  not  refer  the  case 
to  the  High  Court  on  the  ground  that  the  Sub-divi- 
uonal  Magistrate  acted  without  jurisdiction.  If 
he  desires  to  move  in  the  matter,  he  should  proceed 
through  the  Lev'al  Remembrancer.  Observations  of 
Stbaigst,  J.,  in  Queen' Empress  v.  Shore  Singh, 
I.  L.  R„  9  All.,  862,  referred  to  with  approval. 
HiBAMAir  Db  9.  Ram  Kukab  An 

[I.  Ii.  B..  18  Calc  186 


160. 


-  Bevision— CrtmiMa^  Prooc 


dure  Code  (1882),  s.  439— Pule  to  show  cause  why 
conviction  should  not  be  quashed. — A  rule  to  show 
cause  why  a  conviction  should  not  be  quashed  under 
the  provimons  of  s.  489  of  the  Code  of  Criminal  Pro- 
cedure ou^ht  not  to  be  $rranted  unlets,  on  the  materials 
which  are  before  the  Court  when  the  rule  is  granted, 
it  would  be  prepared  to  make  the  rule  absolute  if 
no  cause  be  shown  against  it.  Babibaddi  v.  Quebn* 
EMPBB88  .    I.  Ij.  B.,  21  Calo.,  8S7 


16L 


—   Porm  of  appli' 


cation  for  retision— Motion, — Application  for  revi* 
sion  by  the  Hivh  Court  of  an  order  passed  in  appeal 
by  a  Sessions  Judge  must  be  by  motion.  HazABI  v. 
Chukdi  Chubn  Chuokbbbotty 

[16  W.  R.,  Or.,  78 


162. 


Bnle  to  show  eaaoaib—Mode 


in  which  Magistrate  should  appear  to  show  cause — 
Appearance  through  Legal  Remembrancer. — When 
a  Magistrate  wishes  to  show  cause  apainst  a  rule 
issued  by  the  Bi^'h  Court,  the  proper  course  for  him 
to  adopt  is  to  apply  to  the  Le^'al  Remembrancer  to 
cause  an  appearance  to  be  made  for  him  in  Court,  and 
not    to  address  the  Registrar  by  letter.    Ik  thb 

XATTBB  OF  HUBBO  SOOKDEBT  ChOWSHBAIV 

[I.  Ii.  B.,  4  Calo.,  20  :  8  C.  I*.  B.»  98 


168. 


Criminal  Pro* 


eedure  Code  (Act  X  of  1882J,  ss.  lC7'118--Pules 
issued  upon  the  Magistrate — Right  to  appear  of  a 
party  interested  in  the  result. — When  a  rule  is 
issued  upon  the  Magistrate  to  show  cause  and  the 
order  sought  to  be  set  aside  is  one  that  is  only  in- 
tended to  secure  the  peace  of  the  district  by  binding 
down  the  petitioner,  the  Magistrate  is  the  only  party 
entitled  to  be  heard.  Any  other  party  interested  is 
the  result  of  the  order  cannot  appear.  DBrfBS  v. 
Qubbv-Empbbbb  •        .    L  Ii.  B,  26  Calo.,  798 
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164. Signature  of  Magistrate-- 


Warrant  of  eommitm0niSummaty  trials,— The 
signainre  of  a  Kagistrate  to  a  warrant  of  commit- 
znent  under  s.  803  of  the  Code  of  Criminal  Procedure, 
1872,  should  not  be  affixed  by  a  stamp.  In  summary 
trials  under  the  provisions  of  Cb.  XVIII  of  the 
Code  of  Criminal  Procedure,  1872,  the  record  in 
xion«appealable  cases  and  the  judgment  in  appealable 
cases  must  be  written  by  the  Magistrate.  A  Magis- 
trate in  sach  cases  is  not  authorised  to  depute  that 
daty  to  a  clerk,  nor  to  affix  his  signature  to  the  record 
or  judgment  by  a  stamp.    Svbbaicanya  «.  Qubev 

[X.  Ij.  IL»  6  Mad.,  896 

155. Stay  of  proceedings^Dv^ 

o^  MagittratB  on  obtaining  reliable,  though  not  offi' 
oial,  information  of  stag  of  proceedings  bg  Sigh 
Court.— When  a  rule  is  issued  by  the  High  Court 
and  proceedings  stayed.  Magistrates,  on  receiving 
reliable  information  thereof,  should  stay  their  hands  ^ 
then  and  there.  So  where  it  was  brought  to  ihe 
notice  of  the  Magistrate  by  the  mooktear  for  the 
accased  who  had  receiyed  telegrams  from  counsel  and 
vakil,  informing  hun  of  the  issue  of  the  rule  directing 
stay  of  proceedings  by  the  High  Court,  and  the  Magis- 
trate refused  to  look  at  the  telegrams  and  to  stay  pro- 
ceedings, but,  on  the  other  hand,  proceeded  with  the 
enquiry,  it  was  held  that  the  Magistrate  had  acted 
improperly,  that  he  should  not  have  proceeded  with 
the  enquiry,  and  in  case  he  entertained  any  doubt  as 
to  authenticity  of  the  telegrams,  the  proper  course  for 
him  was  to  send  a  telegram  to  the  Registrar  of  the 
High  Court  to  ascertain  the  truth.  Semble—A 
supplementary  affidavit  stating  &cts  which  have 
transpired  subsequent  to  the  issue  of  the  rule  may 
be  filed.    Batnbbsabi  Pbbshab  Nabatav  Sutgh  v. 

.    2  C.  W.  IT.,  488 


156. 


Transmission  of  record  to 


Higli  Court— JJecorrf  of  proceedings  prior  to  com* 
mitm^M — ^The  Magistrate's  record  of  the  proceed- 
ings prior  to  commitment  shoo  Id  always  be  forwarded 
to  the  High  Court.    Qubbk  «.  Eabim  Ali 

[15W.B.,Cr.,e7 

167. Undefended  aooused^Coaif 

to  test  statements  of  witnesses  for  prosecution. — Per 
Pbthebax,  C.J,  Where  an  accused  person  is  not 
defended,  the  Court  should,  in  the  intereste  of  justice, 
test  the  statements  of  the  witnesses  for  the  prosecu- 
tion, by  questions  in  the  nature  of  cross-examination. 
QvBBK-ExFSBSs  tr.  Kaxlf  .  I.  Ii.  IL,  7  AIL,  160 

FBS-KBCPTION. 

Col. 

1.  SiTBjEOTS  or,  AiTD  Tbakstbrs  Givnra 

BiSB  TO,  Pbb  bmption  .         .        .  6954 

a.  BiaHT  OP  PBB-BlCPTIOir   .  .  .  6957 

8.  CoirsTBiroTioir  op  WAJtB-iTii-UBz      .  6976 

4.  PUBOHASB-MOHBY     ....  6985 

6w  Paonrs  or  Laitd   .         .        •        .  6990 

6.  Loss  OB  Waiybb  op  Bioht      .        .  6990 

7.  MZ80B£LASBOV8  Cabbs      •  .  6993 
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'PB:^*'EXBTIGN— continued. 

See  Cabbs  ubdbb  Cfbtou. 

Bee  Cabbb  tindbb  Dbobbb — Cokbtbitotion 
OP  Bbobbb  -  Pbb-bkftiov. 

See  Cabbs   ttndbb    Dbobbb— Fobk    op 

DeOSBB  — PBB-BVPTIOir. 

^0  Cabbb  vitdbb  LiurrAnoir  Act,  1877, 

ABT.  10  (1871,  ABT.  10). 

See  Cabbb  irinDBB   Mahombban    Law— 

PBB-BlCPTIOir. 

See  Cabbb  vbdbb  Okitb  op  Pboop— Pbb* 

BMPTIOV. 

See  Bight  op  Suit  — Aoobval  op  Bight. 

[W.  B.,  1864,  286 

L  Ii,  B.,  2  Aa,  884 

I.  li.  B.,  8  Aa,  610,  770 

L  Ii.  B.,  5  Aa,  187 

See  VAiUATioir  op  Suit— Sutpb. 

[3  B.  L.  B.,  Ap.,  148 

I.  Ii.  B.,  18  Calc,  256 

14  W.  B.,  228 

I.  Ii.  B.,  16  AIL,  488 

1.  SUBJECTS  OP,  Ain)  TBANSFKBS  GIVING 
BISETO,  PBB-EMPTION. 

L Permanontly-Bettled  eatates 

in  8ylhet-^e^  XXIII  of  1861,  s.  14— Extension 
of  Aet.—S.  14  of  Act  XXIII  of  1861  was  not  appli- 
cahle  to  permanently-settled  estates  in  Sylhet,  nor  to 
estates  in  any  district  of  Bengal,  unless  extended 
thereto.  Abdul  Jabbl  p.  Khblat  Chubdbb  Ghobb 
[1 B.  Ii.  B^  A.  C,  106 :  10  W.  B.,  166 

Bight  and  interest  of  oo- 


Bharerin  estate  in  Bylhet— Substitution  of 
claimant  for  actual  purchaser— Act  XXIII  of 
i861,  s,  itf.— The  right  and  interest  of  a  co» 
sharer  in  an  estate  in  Sylhet  ikinf^  put  up  for 
sale  in  execution  of  a  decree,  the  petitioner  claimed 
the  right  of  preemption  under  a  14,  i^ct  XXIII 
of  1861,  and  he  was  thereupon  substituted  for 
the  actual  purchaser.  Seld  that  in  ■uclr'cir^ 
cumstances  the  Court  executing  a  decree  had  no 
authority  to  substitute  the  claimant  for  the  actual 
purchaser  without  the  consent  of  the  latter,  aqd 
that  a  party  claiming  a  share  under  the  section  cited 
was  simply  in  the  position  of  a  party  who,  having  a 
right  of  pre-emption,  has  observed  the  requisite  for- 
malities to  enable  him  to  assert  the  right,  and  must 
resort  to  a  civil  suit  to  obtain  the  bencSftt  thereof. 
The  orders  of  the  lower  Courts  were  set  aside  accord- 
ingly.    Abdool  Jalbbl  9.  Kalbb  COOICAB  Dutt 

[6  W.  B.,  Mis.,  8 

8. 


Futtadari   estate— ^c^  I  qf 

1841,  s,  2*— A,  claim  for  pre-emption  under  s.  2  of 
Act  I  of  1841  was  sustainable  in  respect  of  an  im- 
perfect puttadari  tenure.  Eadib  Bux  v.  Bax 
Tahul  Bhaout         •        •        .    8  N.  W.,  126 

4.  Conflseated  property— Coji- 

fiscation  ofpropertg  in  suit  for  prC'Cmption, — A 
pre-emption  suit  is  not  barred  by  the  fact  that  the 

10  o 
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DIGEST  OF  CA8ES. 


(    6956    ) 


TRE'JSihlLTnGN—eoniinued, 

1.  SUBJECTS  OP,  AND  TRANSFERS   GIVING 
RISE  TO,  PREEMPTION— con^tiMiecL 

property  in  suit  had  beoa  the  fubjcct  of  coufiscation. 
Shxqdut  Rah  Tbwabt  v.  Rah adhbeb 

[I  K.  W..  Pt  rtp.  36  :  Ed.  1878,  98 

5. 


Fwrehawr  of  eon' 

JUeated  properft/.—  Meld  that  a  claim  for  pi*e- 
emptio.i  would  uot  lie  against  the  purchaser  of  a  con- 
fiscated  property  sold  by  the  revenue  authorities. 

MOHASIBD     VlLLATBT-OOL-LAa     KHAN     V,     AHHED 

HxrssuN  Khak 8  Agra,  70 

6. Conjtgcation    and 

sale  of  rebel's  property  Uight  of  co'Sharers. — 
Where  Government  confiscates  the  share  of  a  ecu v let, 
and  sells  it  for  valuable  consideration*  the  co-sharers 
hare  a  right  to  claim  such  share  by  right  of  pre- 
emption on  such  sale,  and  the  condition  in  the  (vajib- 
nl*urz  is  binding  on  Government  as  much  as  it  was  on 
the  ori^nal  owner,  Government  acquiring  the  share 
subject  to  the  same  &mditiou  as  the  former  held  it. 
CoLLBOTOB  OF  PcTTBHPOBi «.  Tad  Ali  1  Agra,  88 

7. Buildings  -  Custom— Exercise 

of  pre»emption  in  kofee  and  gohih, — Exercise  of 
right  df  pre-emption  allowed  in  rcspict  cf  u  kotee 
and  golah,  as  it  was  proved  that,  according  to  local 
usage  and  custom,  such  properties  were  subject  to 
pre-emption.  Kbbho  Rai  r,  Buiatak  Rai.  Biva- 
TAK  Rai  r.  LuoflHBB  Bai      .        •    8  Agra^  178 


8. 


Separate    estates— Co-p<zr* 


cenary,  Pre'cmption  on  ground  of. — Properties 
bearing  separate  numbera  in  the  Collector's  rent-roll 
are  separate  estates  in  the  legal  sense  of  the  word 
"  estate,''  implying  such  a  separation  as  bars  a  claim  to 
pre-emption  on  the  grotCnd  of  co-parcenary.  Joobba  j 
Singh  r.  Tookvn  Sar»H  .  14  W.  R^  478 


9. 


Claim  to  mesne  profits. — A 


clMm  to  mesne  prefits  due  before  the  date  on  which 
a  right  to  pre-emption  arose  cannot  form  the  subject 
of  pre-emption.  Emamooddbbk  Sowdaoub  v.  Ab- 
POOL  SOOBHAV  ...     7  "W".  B«,  117 


10. 


Lease  in  perpetaity  — 


Transfer  other  than  sale. — Pre-emption  applies  only 
to  sales.  A  lease  in  perpetuity,  with  a  rent  ^however 
sm^l)  reserved,  is  not  a  sale,  and  cannot .  therefore 
be  the  subject  of  pre-emption.  Mooboolt  Rax  «. 
jHimsB  Ram  8  W.  B.,  108 


IL 


Transfer  by  letme^AUena- 


Hon  or  transfer  of  pr'tprietarg  ri^ht.—llefd  that  a 
provision  in  the  wajib-ul-urs  securing  a  right  of  pre- 
emption to  the  sharers  in  cases  of  sale  or  noortgagc 
was  not  applicable  to  transfer  by  lease,  which  was 
not  BUoli  an  alienation  as  was  contemplated  by  the 
terms  of  the  wajib  ul  u:z,  v.ig„  alienation  or  transfer 
of  proprietary  rights.  Majniok  Chakd  «•  BiSHAl- 
BHUA  BtJKHSH  SiKOH  .2  Agra,  00 


la. 


Transfer  to  manager  on 


trust — Alienation  giving  right  to  pre'emption. 
Where  shares  in  a  mouai^  were  by  arrangement  be- 
tween the  parties  made  over  to* a  manager  upon  trust 


PRES-EMFTIOIT— co»^tfi«Ar. 

1.  subjbcts  of.  and  Transfers  giving 

RISE  TO,  PRE-EMPTION— coii/ti»»e</. 

to  pay  part  of  the  praAts  to  the  debtors  of  the  tranB* 
ferors,  and  the  residue  of  the  profits  to  the  tran^ 
I'erors,  who  bound  themselves  not  to  alienate  nntH  the 
debts  were  paid,  -  HeldtlMt  xt  was  not  such  aliefia* 
tion  as  would  confer  on  the  plaintiff  a  right  of  pre* 
rmption  under  the  wajib-ul«tirz.  Otttab  Simm  g, 
Ab£akubb  KooirwxB   .  .8  Agro^  898 


18. 


Alienation    of  *«cIiuok'' 


tenure— Bight  of  sharer  in  Bamindari. — Where  a 
resumed  maaiee  **  chuck  "  was  aliened  by  the  holder 
thereof,  and  a  preferential  right  to  take  it  was 
claimed  by  a  sharer  in  the  samindari  under  the  terms 
of  the  wajib-ul-urs  agreed  to  by  the  lO  sharei*s  at  the 
time  of  settlement,  and  to  which  the  holder  of  the 
«<  chuck  **  was  no  party,—  Held  that  such  alienation 
was  uf  t  an  alienation  of  a  share  within  the  mesniug 
of  the  wajil^ul-urx ;  that  the  holder  of  the  '*  chuck  " 
could  neither  confer  on  its  possessor  a  right  of  pre- 
emption, nor  subject  his  estate  to  such  right  in  the 
event  of  alienation.  S&EO  Lall  Sahoo  r.  Ritk- 
ZA9EB 2  Agra,  85 

14,  Sixohange     of    property— 

Transfer  giving  right  of  pre-emption— CousidsroF 
tion. — A  snare  in  a  mouzah,  together  with  the  dwell- 
ing-house of  the  proprietor,  was  exchanged  for  a  share 
and  dwelling-house  in  another  mouzah.  lidd  that 
the  transaction,  being  an  exchange  of  property, 
was  a  sale,  and  that  the  right  to  purchase  the  land, 
but  Dot  the  house,  was  claimable  by  a  oo-shaicr 
by  right  of  pre-emption.  The  consideration  payable 
by  £e  pre-emptor  is  the  estimated  value  of  the 
property  given  in  exchange,  and  not  that  of  the 
property  claimed.    Sbwa  Rax  «.  Risal  Chowsbsy 

[lAgra^IM 

15. Sale  and  re-sale  before  con- 
firmation—  Transfer  raising  right  of  pre-emption, 
— Whrre  the  decree-holder  purchased  the  rights 
of  his  judgpnent-debtors  sold  at  auction  in  satisfaction 
of  his  own  decree,  but  having  received  the  amount  of 
the  decree  re-sold  the  property  to  the  judgment* 
debtors  before  the  confirmation  of  the  sale, — Seld 
that  the  transsction  did  not  amount  to  an  alienation 
such  as  would  give  a  right  to  the  co-sharers  of  the 
debtors  to  exercise  the  right  of  pre-emption  under  the 
terms  of  the  wajib-ul-urz.  Mahomed  Raza  Eeav 
V.  Jawahib  SnraR        ...        2  Agra»  1 


16. 


Transfer  under  eompromise 


and  decree  thereon  to  person  claiming  pre- 
emption—Tra;j6u/-ttrz.— An  appeal  having  been 
preferred  from  a  decree  in  a  suit  for  pre-emption 
based  cu  the  wajib-ul-urz  of  a  village,  the  parties  to 
the  suit  entered  into  a  compromise  whereby  the 
plaintiff-pie-emptor  relinquished  his  claim  t)  a  part 
of  the  property  in  dispute  in  favour  of  the  defeindsmts- 
vendees,  and  the  Utter  admitted  his  claim  with 
respect  of  the  remainder  cf  the  property.  Upon  this 
oomprcmise  a  decree  was  passed.  Subsequently  a 
codiiarer  in  the  village  where  the  property  was 
situate  brought  a  suit  for  pre-emptioni  upon  the 
contention  that  the  compromise  and  the  decree  passed 
thereon  amounted  to  a  transfer  to  the  phintiif  in 


(    0057    ) 


DIGBST  OF  CA8BS. 


(    696S    ) 


1.  SUBJECTS  OP,  AND  TBANSFEBS  GIVING 
BISE  TO,  FRE-mt^TlO^ -eoneluded. 

-the  former  suit  within  the  meaning  of  the  wsjib- 
Til-nrs.  Held  that  thei  snit  was  not  maiutainftble. 
HAinTKAir  Rai  v.  UDtx  Naaaiit  Rai 

p.  I*.  IL,  7  All.,  917 


17. 


—  Transfer  by  oompromise — 


JTajib-ul-arx—"  Transfer  "  -  "  Sale."— On  the  Ist 
'September  18S1  L  and  It  eutcrod  iut)  an  agree- 
Tnent  (which  was  duly  registered)  with  B  that  in 
cOOmderatioD  of  their  bringing  a  suit  for  recovery  of 
a  12-anna  share  in  a  village  which  B  claimed  by 
right  of  inheritance  against  G,  they  sbouli  receive  a 
TDoiety  of  the  share.  L  and  R  fonnd  funds  for  the 
prosecution  of  two  suits  hi  respect  of  the  share, 
which  on  the  5th  April  1882'  were  compromised,  2/ 
getting  1  anna  and  3  pies  nut  of  the  12  annas  ori- 
giniUly  claimed  by  hefr.  In  that  compfoiAise  B 
stated  as  follows:  "I  mak^  over  1  ahna  to  L 
luid  B,  my  parincrs.  in  lieu  of  the  prosecution  of  the 
two  cases.  I,  the  plaintiff,  shall  remain  in  possession 
of  the  remahiing  3  pies."  Meanwhile,  on  tb<^  9nf 
September  1881,  O  had  sold  3  anii:ts  out  of  tlie 
12  annas  share  to  M.  On  tbe  3rd  April  lS8d  Jf 
brought  a  suit  against  L  vsnd  B,  claiming  tbe 
light  of  pre-emption  in  respect  of  the  1  anrra  which 
they  had  acquired  from  B  on  the  allrgatiin  thai  the 
-tratisfer  of  the  share  hnd  taken  i)lace  on  the  5th 
April  1882.  This  claim  was  based  on  the  wajib-uN 
ur*  of  the  village,  which  gave  a  ri^ht  of  ire-cmption 
to  the  co-sharers  of  any  sharer  wishing  to  *'  transfer'* 
his  share.  Held  that  the  oompromise  of  the  5th 
April  1 882  was  only  a  re- adjust lu rut  of  the  amonut  of 
the  interest  in  the  share  between  B  and  L  and  K : 
that  the  real  transfer  to  L  and  B  was  given  effecit  to 
•on  the  1st  September  188  i ,  and  that,  this  having  been 
prior  to  the  acquisition  by  3f  of  any  right  in  the 
vilJCage,  he  was  nob  a  co-sharer  at  the  titne  of  the 
transfer ;  and  that  he  had  consequently  no  right  as 
against  L  and  S  by  way  of  claim  for  pre-empt ien. 
•Lachkt  Nabaih  v.  Hakoo  Dat 

[I.  I..  B.,  7  AIL,  281 


18.. 


2.  rtlGHT  OP  PRE-KMPTION. 

—  ^le  in  execution  of  decree 


^Jet  XXIIl  of  186 1  *.  U-  Share  Jtofd  in  execu- 
tion of  decree.— k  suit  by  a  person  claiming  posscs- 
■sion  by  right  of  pre-emption,  under  the  provisiontf'of 
s.  14  of  Act  XXIII  of  1861,  of  a  share  sold  in 
the  execution  of  a  decree  was  held  to  bo  premature 
and  unmaintainable.  "The  claimant  should  have  sued 
to  set  aside  the  order  of  the  pourt  confirming  the 
sale  in  favour  of  the  auction -purchaser  and  to  have 
himself  declared  entitled  to  the  pre-emption  of  the 
property  and  to  be  substituted  for  the  auction-pur- 
chaser as  its  purchaser.     Shib  Sahai  o.  Thika  Rau 

pr  N.  W.,  97 


2d. 


Property  subject  to  oondi- 


tfonal  BBkie— time  for  making  claim.  — A  party 
alleging  a  right  of  pre-emption  in  respect  of  property 
which  is  the  subject  of  a  conditional  sale  is  bound  to 
make  hus  claim  immediately  on  the  expiry  of  the  ycur 


PBB-BMPTION  -  continued. 

2.  RIGHT  OF  TiaHS-mi^THOS-vCoi^tinMed. 

of  grace  mentioned  in  the  notice   of   foreclosure. 
Ahbbb  Am  «•  Bhabo  Sooin>UBBB  Dxbia 

[e  w.  B.,  lie 

■Bights  and  ftLtereste  of  mort- 


20. 


gagee  —  Share  of  undi tidid  immoveahle proper t .y — 
Civil  Procedure  Code,  1877,  *.  310.— The  provisions 
of  s.  310  of  Act  X  of  1877  are  not  applicable  in 
a  case  where  the  property  sold  is  not  a  share  of  undi- 
vided immoveable  property,  but  the  rights  and  inter- 
ests of  a  mortgagee  in  such  a  share.  Jaibam  Das  v. 
Bbni  Prasad  .    I.  L.  B.,  8  AH.,  l5 

21.  - — ^ Ck>«8harer — Sale  in  execution  of 

share  in  immoreable  property — Stranger  "Highest 
bidder— Citil  Procedure  Code,  1877,  s.  310.— A  co- 
sharer  in  undivided  immoveable  property  of  which  a 
share  is  sold  in  the  execution  of  a  decree  does  not, 
uitder  s.  310  of  Act  X  of  1877,  acquire  the  right  of 
pre-emption  as  against  t  stiiangerto  whom  such  share 
has  bsen  knocked  down  by  merely  asserting  such  right 
at  the  time  of  sale  and  fulfilling  the  conditions  of  sale 
requhred  by  ss.  S06  and  307  of  that  Act.  He  must 
bid  at  the  sale  and  as  high  as  the  stranger  before  he 
can  acqttire  a  right  of  pre-emption  under  that  section. 
Tbjt  Si^qh  v.  Gobihd  Sibgh  I.  L.  B.«  2  AH.,  860 


22,  ^ Sale    in  esfeow 

Hon  of  share  in  immoreable  propertg — Manner  of 
claiming  preemption  -Highest  bidder  — Civil  Pr(h 
cedure  Code,  1877,  s.  310.  -The  requirements  of 
8.  310  of  Act  X  of  IS77  are  not  satisfied  by  the 
co-sharer  preferring  his  claim  to  the  right  of  pre-emp- 
^  tion  before  the  property  is  knocked  down«  and  offei* 
'  ing  to  pay  a  mm  equal  to  that  lid  by  the  highest  bidder. 
That  section  contemplates  a  distinct  bid  by  the  co- 
sharer  in  the  ordinary  manner  of  offering  bids.  TeJ 
Singh  V.  Gobind  Singh,  I.  L.  B.,  2  All,,  860,  fol- 
lowed.   HiBA  V.  Unas  Au  Ehak 

[X  Ii.  B.,  8  AU.,  827 


23. 


Holder  of  patti' 


dar^  estate — Act  XXIII  of  1861,  s,  14, —  \  person 
holding  a  share  in  a  pattidari  estate  as  mortgagee  was 
not  in  a  position  which  gave  him  a  right  of  pre-emp- 
tion, under  the  provisions  of  s.  lb  of  Act  XXI II 
of  1861,  in  respect  of  a  share  in  the  estate^sold  in  exe- 
cution of  a  decree ;  nor  does  he  obtain  such  a  position 
because  »  share  in  the  estate  has  been  put  up  for  sale 
and  knocked  down  to  him.  Bwabka  Pab8BA.d 
SuKin  P.  Rah  Autab  sxtkui.  .       .    7  IT.  W.,  231 


24. 


Bight     against 


VOL.  IV 


stranger — Act  XX lit  of  1S61,  s.  14. — A  share  in 
the  moazah  having  been  put  up  for  sale  in  the  execu« 
tiou  of  a  decree  and  knocked  down  to  the  defendant, 
a  stranger,  the  plaintiff,  a  co-sharer  of  the  share,  was 
held  to  be  entitled,  uner  the  provisions  of  s.  14  of 
Act  XXIIl  of  1861,  to  take  the  share.  Ram  Autab 
«.  ShboDcttt     ....    6K.  W.»243 

»,   Pattidari  estate— ^0/ XJT/i/ 

of  1861,  s.  14^Sale  of  land  for  arrears  of  revenue 
—Act  XVIII  of  1873,  s.  t77-^Act  XIX  of  1373, 
s.  /i^.— The  provisions  of  s.  14  of  Act  XXllI  of 
1861  were  not  apj^licable,  where  the  land  was  sold 
in  execution  of  a  decree  of  a  Revenue  Court.    Held 

10  o  2 
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DIGEST  OF  CASES. 


(    6960    ) 


TSE-'EMTTION —continued. 

2.  BIOpT  OP  PRE-EMPTION— coii^i««6<i. 

on  the.assamption  that,  where  land  is  sold  in  execation 
of  snch  a  decree,  a  claim  to  the  right  of  pre-emption 
can  he  preferred  under  the  provisions  of  s.  177  of 
Act  XVIII  of  1873  •nd  s.  188  of  Act  XIX  of  1873, 
that  snch  claim  can  only  be  preferred  where  the 
land  is  a  patti  of  a  mehal,  not  where  it  is  part  only 
of  a  patti  of  a  mehal.  Semhle—Thni,  where  land 
which  is  a  patti  of  mehal  is  sold  in  execution  of  snch  a 
decree,  a  claim  to  the  right  of  pre-emption  can  be 
preferred  under  the  provisions  of  s.  177  of  Act 
XVIII  of  1878  and  s.  188  of  Act  XIX  of  1873. 
Nabaiv  Singh  r.  Muhahhad  Fabfk 

[L  Ii.  B.,  1  AIL,  277 

26. Requisite  of  valid  claim— 

Act  XXIII  of  186  U  s,  14 — Conditions  required  hy 
Mahomedan  Zatr.— If  a  person  claiming  pre-emp* 
tion  under  the  provisions  of  s.  14  of  Act  XXIII  of 
1861  fulfilled  the  conditions  of  sale  respecting  the 
deposit  of  the  purchase-money,  the  sale  oould  not  be 
held  void  merely  by  the  failure  of  the  person  to  whose 
bid  the  property  was  knocked  down  also  to  complete 
the  deposit.  All  that  the  claimant  was  bound  to  do  was 
to  establish  that  he  was  a  pattidar  within  the  meaning 
of  the  section  in  the  estate  of  which  the  property  sold 
formed  part,  and  that  he  had  fulfilled  the  conditions 
of  sale.  If  he  established  this,  the  sale  should  be  con- 
firmed in  his  favour,  unless  some  irregularity  in  pub- 
lishing or  conducting  the  sale  was  shown  which  would 
justify  the  setting  aside  of  the  sale.  The  conditions 
of  pre-emption  under  the  Mahomedan  law  did  not 
apply  to  a  claim  brought  under  the  section.  Dabbb 
PBBBHAD  v.  BiSHESHXnt  Pbbbhas  SlKdH 

[6  IT.  W.,  289 


27. 


Wc^ih'ul'Urz^ 


Claim  under — Conditions  required  hy  Mahomedan 
law* — Held  that  the  person  in  whose  favour  a  pre- 
ferential right  of  purchase  is  stipulated  for,  by  the 
terms  of  the  wajib-ul-urs,  is  entitled  to  a  decree  if  he 
comes  forward  and  claims  his  rieht,  without  unrea- 
sonable delay,  after  he  hears  that  a  sale  has  been 
made  without  any  tender  to  him,  although  he  may  not 
have  proved  specially  that  he  has  fnfllled  all  the 
conditions  required  in  the  case  of  a  daim  of  pre-emp- 
tion under  the  Mahomedan  law  of  Shuffa.  Kottxa 
Put  V,  Mahabaj  Doobbt  .  1  Agra,  278 


28. 


Act   XXIII  of 


1861,  s.  14- Sale  ofpattidari  estate  in  ewecutionof 
decree— Act  I  of  1841,  s,  2-rI^ight  of  co-sharer,— 
It  was  incumbent  on  an  officer  conducting  a  sale 
in  execution  of  decree,  of  land  which  was  a  slutfe  of  a 
pattidari    estate    payhig    revenue   to   Government, 
as  defined  in  s.  2  of  Act  I  of  1841,  to  take  notice  of  a 
claim  made  by  a  person  under  the  provisions  of  s.  14 
of  Act  XXIII  of  1861,  and  to  receive  the  pnrchase- 
pioney  as  a  fulfilment  of  the  conditions  of  the  sale, 
subject  to  any  question  which  might  be  raised  by  any 
party  interested  in  the  sale  as  to  the  claimant's  title 
to  advance  the  claim.     When  the  whole  of  the  pur- 
chase-money has  been  paid  by  the  claimant  within 
due  time,  the  Court  executing  the  decree,  unless  it  is 
satidled  that  he  has  no  right  to  advance  the  claim, 
eannot  treat  the  payment  by  him  as  a  nullity,  but 


FBE-£MFTION~0oi»^»flMi«</. 

8.  BIOHT  OP  PBE-EMPTION-<7<m^tnflM<2. 

must  accept  it  as  a  fufiltnent  of  the  conditions  of  the 
sale  respecting  the  purchase-money,  and  the  sale 
is  not  defeasible  by  the  fidlure  of  the  bidder  to 
complete  the  deposit  of  the  purchase-money.  The 
sale  to  the  claimant  cannot  become  absolute  until  it 
has  been  confirmed,  and  until  it  has  become  absolute, 
he  cannot  maintain  a  suit  for  possession.  If  the 
claimant  has  fulfilled  the  conditions  of  sale,  and  his 
right  is  clear,  the  Court  executing  the  decree  is 
bound  to  give  effect  to  the  right.  Tabusfs  Ali  «. 
MiTKBUD  Ali   .        .        .  ON.  W.,  272 


29. 


Sale  in  execution  of  deoree. 


— During  the  minority  of  two  out  of  four  brothers  an 
ikramama  was  entered  into  between  them  to  the  effect 
that  no  separation  was  to  take  place  without  the 
consent  of  all,  and  that,  if  one  of  them  separated  with- 
oat  such  consent,  he  was  to  fwf eit  his  share  of  the 
family  property,  and  that,  if  any  one  wished  t» 
dispose  it  his  share,  hi  was  to  give  his  brothers  the 
preference.  One  F  purchased  at  a  private  sale  the 
share  of  M,  one  of  the  brothers.  On  this-two  of  the 
brothers,  A  and  I,  brought  a  suit  against  J*  to  set 
aside  the  sale  as  contrary  to  the  terms  of  the  ikrar- 
nama,  and  urged  their  claim  to  pre-emption.  The 
suit  was  decre^  with  a  stipulation  that  the  purchase- 
money  should  be  pud  back.  This  not  having  been 
done,  J*  sued  M,  got  a  decree*  and  in  execution  put  up 
for  sale  If 's  rights  and  interests  in  the  family  estate^ 
bought  them  himself^  and  took  possession.  The 
present  suit  is  by  A  and  I  to  recover  possession  on  the 
ground  that  Jf  had  no  rights  and  interests  left  which 
could  be  sold  in  execution.  Held  that,  as  M  had  never 
separated,  his  share  had  not  been  forfeited,  and  that 
the  only  other  privilege  left  to  the  pluntiffs  under 
the  ikiar,  vis.,  pre-emption,  could  not  be  exercised^ 
inasmuch  as  M  had  not  sold  his  share,  the  sale  having 
been  the  act  of  the  Court.  Fbbasttt  Au  t?.  Ashoo- 
T08H  BoT  SiiraH    .  ISW.B.,  465 


80. 


Right    of  auc 


tion-pwchaser  as  against  party  whose  claim  to  pre* 
emption  is  allowed.  -The  auction-purchaser  at  a  sale 
in  execution  of  a  decree  of  a  share  in  a  pattidari 
estate  seeking  to  establish  his  right  as  agidnst  a 
person  whose  claim  to  the  right  of  pre-emption  under 
the  provisions  of  s.  14,  Act  XXIII  of  1861,  has  been 
allowed,  and  in  whose  favour  the  sale  has  been 
confirmed,  cannot  maintain  a  suit  for  possession  of 
the -share,  but  should  sue  for  a  declaration  that  the 
person  claiming  the  right  of  pre-emption  has  no  such 
right  and  to  set  aside  the  sale.  Paszaitd  Au  «.  Alik- 
VLLAH  I.  Ii.  R.,  1  All.,  272 

SAiraAH  BAX  v.  SHB6BABT  BhAGAT 

[LIi.  B.,  8  AU.,  112 


81. 


Condition  for  aasertion  of 


vifiilt—Wajib'^Uurt  — Offer  of  property  ^Noti* 
flcation  that  property  is  for  sale  and  offers  will  he 
received— Acquiescence. — In  order  to  entitle  a  eo- 
sharer  to  assert  a  ri^rht  of  pre-emption  based  on  the 
wajib-ul-urs,  there  must,  as  a  condition  precedent  to 
such  assertion,  be  a  sale  of  a  share  already  negotiated 
with  a  stranger,  and  a  price  fixed  with  the  stranger 
by  the  co-sharer  desiring  to  selL     The  only  mode  in 


(    6961    ) 


D10K8T  OF  CASBS. 
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PBXS-EMFTION— eofli<t«iM<i. 

2.  BIGHT  OF  TRl^miVTlGN— continued. 

-which  a  pre-emptive  claim  can  then  be  defeated  i§  by 
proof  of  a  distinct  intimation  to  the  co*8harer  leeking 
to  maintain  such  claim*  of  the  contemplated  nle>  and 
of  the  price  agreed  to  be  paid  by  the  stranger,  of  an 
offer  to  him  (the  co^harer)  at  such  price,  and  of  his 
refusal  to  purchase.  Where  the  sale  in  respect 
of  which  the  pre-emptive  claim  was  raised  was  one 
made  by  the  Collector  as  Manager  of  the  Court  of 
Wurds,  and  the  Collector,  before  selling  the  property, 
issued  a  proclamation  through  the  iehsildar  noti- 
fying to  all  the  shareholders  that  the  property  was 
for  sale,  and  that  sharers  intending  to  purchase 
-should  make  offers, — Seld  that  such  a  notification 
was  not  a  sufficiently  distinct  and  definite  notice  of 
a  negotiated  and  intended  sale  to  a  stranger,  ro  as  to 
estop  co-sharers  failing  t6  make  nn  offer  to  purchase 
from  subsequently  asserting  their  preemptive  rights. 

'SUBHAGI V,  MVHAKKAD  ISHAK  I.  Ii.  B.»  6  A1L»  468 


sa 


AsBoeiation  of  strangers  in 


purchase  —  Specifioation  of  interest  pvrehaeed  by 
-eaeh  pereon,--  Where  two  co-shnrers  entitled  to  pre- 
emption in  certain  vUlages  associated  strangers  with 
them  in  the  purchase  of  such  villages  and  other 
landed  property,— B^^/cJ  that  they  must  be  regarded 
in  the  light  of  total  strangers  in  respect  of  the  whole 
of  the  property  included  in  the  sale-deed,  and  that  a 
note  at  the  foot  of  the  sale-deed  mentioning  the 
interest  severally  purchased  by  each  of  the  vendees 
'would  not  entitle  them  to  retain  the  shares  respec- 
iiively  purchased  by  them,  Gfnbsheb  TiAr.  v,  Zasaut 
Jku 2TS(.W,,94S 


8a.- 


^ Joint  pmrehaee  by 

co'Mharer  and  tttangere^  Specifioation  of  interests 
taken  by  purchasers.^  A  eo-shtixer  of  an  estate  sold 
his  sluure  to  J2,  who  was  also  a  co-sharer  in  such 
estate,  and  to  two  other  persons,  who  were  not 
oo-sharers,  but  **  strangers,"  selling  it  to  all  of  them 
jointly  and  collectively,  for  one  integral  sum  as  the 
connderation  for  the  whole.  The  deed  of  sale  speci- 
fied that  each  of  the  purchasers  took  a  one-third  diare 
of  the  property  sold.  The  co-sharers  of  the  estate 
were. entitled,  on  the  sale  by  a  co-sharer  of  his  share, 
to  the  right  of  pre-emption.  Held  that  such  speci- 
fication could  not  alter  the  j<nnt  nature  of  the 
sale  transaction  or  permit  of  its  being  broken  up  and 
treated  as  involving  three  separate  contracts,  so  as  to 
•entitle  fi,asa  co-sharer  having  an  equal  right  of  pre- 
emption, to  rettst,  so  far  as  one-third  of  the  property 
was  concerned,  a  claim  by  another  co-sharer  to  enforce 
a  right  of  pre-emption  in  respect  of  such  sale*  but  JB 
must  be  regarded  as  a*<  stronger"  in  respect  of  the 
vhole  of  the  property  Bold  by  reason  of  having  asso- 
ciated himself  with  **  strangers."  &uneshee  Lai  v. 
Zaraut  AH,  2  N,  TT.,  545,  observed  on.  Mavka 
SiVGH  V.  Baxadhut  SiiTGH  .  L  Ii.  B.,4  AIL,  262 


84« 


Wajib»ul-ur€ — 


i^O'sharere—**  JEk  jaddu'*—l!)iQ  wajib-ul-urs  of  a 
village  gave  a  right  of  pre-emption,  in  oases  of  sale, 
to  "  brothers,  **  and  provided  that,  on  r^sal  by  a 
«  brother,"  there  should  be  a  right  of  pre-emption  in 
favour  of  co-sharers  in  the  thoke  who  were  related  to 
^he    vendor  by  descent   from  a    commm  ancestor 


2.  BIGHT  OF  PBE-EMPTION— 0OM/tii«e<;. 

('<  lussadaran  ekjaddi  thoke  ").  It  was  also  provided 
that,  in  the  event  of  any  dispute  arising  as  to  price* 
it  should  be  settled  by  arbitration,  and  tbitt*  **  if  the  cO" 
sharers  do  nos  take  at  the  amount  fixed  by  the  arbitra- 
tors/' the  co-sharer  desiring  to  sell  might  make  the 
transfer  to  a  stranger.  Held  that  cc-sharers  who 
were  not  of  common  descent  from  the  vendor  were 
entitled  to  pre-emption  after  own  brothers  and  co- 
sharers  ek  jaddi  and  to  have  preference  over  strangers. 
Quneshee  Lai  v.  Zaraut  Ali,  2  N,  W„343,  followed. 
Sabib  All  V.  Yab  U  au   .        I.  L.  B.,  9  AIL,  660 


86. 


Benami  purohaser—Pifr- 


ehasernot  a  co'paroener — Act  XXIII  oflS6l,  s,  14, 
— Where  the  rights  of  a  judgment-debtor  in  a 
pattidari  estate  were  sold  at  auction  in  execution  of 
decree,  and  bid  for  by  the  son  of  the  judgment-debtor 
who  gave  the  name  of  his  father-in-law  to  whom  the 
property  was  knocked  down  (and  who  was  not  a  co- 
parcener in  the  estate)  as  the  actual  purchaser,  such 
father-in-law  subsequently  waiving  his  claim  as  auc- 
tion.purchaser  in  favour  of  the  judgment-debtor. 
Held  under  s.  U  of  Act  XXIII  of  1»61  that  the 
property  had  been  knocked  down  to  a  stranger,  and 
that  the  right  of  pre-emption  attached  in  favour  of 
the  person  entitled  thereto  on  such  sale,  ho  having 
done  all  that  was  necessary  to-  assert  his  claim* 
GuNGA  Bam  v.  Moola  .      2  N.  W.,  200 


86. 


Co'sharers — 


Recorded  co'sharers — Benami  purohtue  of  shares 
— Sale  by  oo*sharer — Claim  for  pre-emption  resisted 
by  person  claiming  to  be  co'sharer  by  uirtue  of 
benami  transaction  ^JSquitable  estoppel. — A  secret 
purchase  of  benami  shares  in  a  village  does  not  consti- 
tute the  purchaser  a  co  sharer  for  the  purposes  of 
pre-emption  either  under  the  Mahomedan  law  or 
under  the  provisions  of  a  wajib-ul-urz,  so  as  to  enable 
him  upon  the  st9*eug^h  of  the  int^tesl  so  acquired  to 
defeat  an  otherwise  unquestionable  pre-emptive  right 
preferred  by  a  duly  recorded  shareholder  who  had  no 
notice  direct  or  constructive  of  his  title,  and  asserted 
immediately  upon  his  purchase  of  a  share,  for  the 
first  time,  in  his  true  character.  Ramcoomar  Koondoo 
V.  Macqueen,  L.  J2.,  I.  A,,  Sup.  Vol.,  49,  referred  to. 
BBia  Shaitkab  Shelhat  r.  Mahpal  Bahadub 
SiiraH  .  .        1. 1<.  B.»  9  AIL,  480 


87. 


Co-sharer  —  "  Proprietor  **  — 


Transferee  of  lands  in  a  village  who  has  not  oh* 
tained  mutation  of  names  in  his  favour  -  Wajib'uU 
•rs.— In  a  suit  for  pre-emption  under  a  wajib-ul-uri 
which  gave  a  right  of  pre-emption  to  "  co-sharerd  "  in 
a  village,  -  Held  that  the  word  ''  co-sharer"  included 
a  person  who  had  acquired  lands  in  the  viUaffe,  which 
were  not  merely  sir  of  a  co-sharer,  and  were  not 
grove-lands  held  by  a  licensee  from  a  zamindar,  but 
lands  belonging  to  a  zamindar  and  in  his  occupation* 
notwithstanding  the  fact  that  he  had  not  yet  ob- 
tuned  mutation  of  names  in  respect  thereof.  D AKHirx 
Div  V,  BAHiruuKinssA     .    1. 1<.  B.,  16  AIL,  412 

88. Mortgagee  of  co* 

sharer. — A  mortgagee  of  a  co-sharer  is  not  a  "co- 
sharer."    KAVDLAiiv.  BAirsiLIi.B.»20  AlLtld 
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DIQEST  0¥  CASKS. 
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89. 


Wajih-ml^r^t 


Conttpuction  qf—Furchater  of  isolated  plot  of  land 
ift  n^hal — Pnrchasfr  nf  sir  I  and.— The  wajib-ul-tirz 
of  a  village  gave  a  right  of  pre-emption  to  **  co-sharprs 
in  the  mehaL"  One  of  the  cc-sharers  brongltt  a  suit 
fpr  pre-emption  which  the  vendoe-def  endai)|;  resisted  on 
itround  that  he  aUo  was  a  co-sharer  in  tihe  mehal> 
and  the  plaintiff  had  therefore  no  prefereQtial  right. 
This  contention  was  based  on  ^  former  purchase  by 
the  defendant  under  a  deed  of  sale  executed  by  a  co- 
sibarer :  and  comprising  (i)  an  insolated  plot  of  land 
in  the  mehal ;  (ii)  sfr  lands  in  the  mrhal.  Beld  by 
the  Fall  Hench  tliat,  it  being  fonnd  that  the  vendee- 
defendant  had  already  become  a  co-sharer  in  the 
mebal  prior  to  the  date  of  the  purchase  which  was  in 
question  in  the  suit,  the  plaintiif  had  no  preferential 
right  of  preemption.  Per  MahmoOD,  J. — ^The  deci- 
sions of  the  Full  Bench  in  Naimat  AH  v.  Aimat 
Bihiy  1.  L.  8,7  ill,,  626,  have  ovcnuled  Haxari 
LalY.  Ugrah  JRat\  Weekly  .Notes  r.4?l.J,  1884, 
p.  108,  and  Sup  Earn  v.  Mungni,  Wetklii  Notes 
(AlUj,  1886,  p.  186,  Sapdaii  Ali  r.  BosT  Huha- 
HiCAD  .  .     L  Ii.  B.,  12  AH.,  426 


40. 


Pre»emption 


among  eo- sharers  under  the  Oudh  Laws  Art  (XVIII 
ofl876J,  ss:  9  to  l8—Pre*emptof^s  r\ght,  as  such, 
dependent  on  the  intending  rendor^s  right  to  -ell — 
Accounts  between  co -sharers  •  Confribution,  Bight 
to,  for  expenses  of  nuit. — Pre-emption,  as  declared 
in  tbe  Oudh  Laws  Act,  1876,  is  not  applicable  where 
the  co-sharer  claiminir  it  denies  the  title  of  the  co- 
sharer  proposing  to  sell,  alleges  that  the  latter  is  not 
a  sharer,  and  says  that  he  himself  is  entitled  to  the 
property.  One  of  two  co-sharers,  entitled  to  equal 
shares  in  an  inheritance,  having  taken  possession  of 
the  whole,  was  used  by  the  other  for  her  share,  with 
mesno  profits  from  the  date  of  the  suit.  To  provide 
costs,  the  latter  had  sold  to  her  co-plaintiffs  the  right 
to  claim  half  of  her  share.  The  defences  were— (1) 
reljnquis'iment  of  her  claim  in  favour  of  the  defen- 
dant ;  (2)  that  the  defendant  had  a  right  of  pre- 
emption as  to  part,  in  consequence  of  the  alx>ve 
transaction ;  (:t)  that  the  share  in  dispute  was  subject 
to  a  proportion  of  tbe  debts  doe  from  the  estate  of  the 
deceased,  chargeable  on  the  whole  inheritance;  and 
that,  if  the  plaintiffs  should  be  held  to  be  entitled  to  a 
decree,  they  should  also  be  declared  liable  to  Day, 
according  to  shares,  their  part  of  all  the  debts  ox  the 
deceased  liquidated  by  the  defendant,  as  well  as 
a  proportion  of  money  which  he  had  expended,  in  good 
faith,  in  litigation  for  the  protection  of  the  inheritance. 
'  As  to  (1),  the  two  Courts  below  concurred  in  the 
finding  that  no  relinquishm  ent  had  taken  place .  As  to 
(2),  it  was  pointed  out  that  there  had  been  no  attempt 
to  sell  a  share  of  the  inheritance,  bnt  only  to  sell 
a  share  in  a  suit ;  and  it  was  held  that  the  position 
taken  up  by  the  defendant  was  inconsistent  with  his 
claiming  to  pre-emptj  so  that  pre-emption  was  inap- 
plicable. As  to  (3),  it  was  held  that,  although  the 
pluntiffs  could  not  have  a  decree  for  mesne  profits 
during  the  whole  period  of  the  defendant's  possession, 
yet,  if  any  account  was  to  betaken  of  the  defendant's 
payments,  it  must  also  be  taken  of  his  receipts ;  and 


IPSEJEMVnOlSr^^ontinMed. 

2.  BIGHT  p?  PBS .JUfPTION— <?p^«mrfrf. 

i^  wa«M4tbat  tl^iBcidenM  be^ffft  to  tb0  I4ai^ty|W,> 
who  had  not  imthorized  the  l^t|ga4i«n,  m  vbiob 
expenye  had  been  iiwmrred,  did  wt,  giye  riie  to  apy 
implied  coD^ct  on  their  part^  op  render  them  liable  in 
equity  for  any  portiqQ  of  that  expenie.  Abditi^ 
Wahh)  Ehak  r.  Shai^f^aBibi 

a,XfrB.,21Calo.,48a' 
Ii.a.,21I.A«,2^ 

41.  . Ck>-8havar8    In  pattidArl 

village— Preferential  elaim,— In  a  pafetidari  vifii^ 
the  sharers  in  each  patti  have  a  preferential  claim  to 
the  right  of  1>re-emptiQii  in  that  patti.  Mahabaj 
Siir«H  V,  Bbbohook  Lau  .  1 W.  B»,  M8- 

42.  — Co-sharers     in    pnttldari 

estAte— Act  ^ICllI  of  1861,  s.  H^Stranger-- 
PMrchaser  at  sale  in  execution  of  decree. — A  sWe-^ 
holder  in  one  patti  of  a  pattidari  estate  iras  not  a 
"  stranger  "  with  reference  to  a  shareholder  in  another 
patti  of  the  estate  within  the  meaning  rf  that  term  in 
s.  14,  Act  XXIII  of  1861.  Fabzabd  Alt  v.  Abik- 
V£UH  ....        I.  Ii.  B.,  1  AIL,  27& 

Saboax  Bam  v  .  Shbobabt  Bb aoat 

[LIuR,8Aa.ll» 

43.  Strangers. — 

Where  a  share  in  a  certain  patti  was  sold  by  the 
holder  of  the  share  to  a  stranger,  and  three  persons, 
holding  equal  shares  in  the  patti,  were  equally  entitled, 
lender  the  village  administration  paper  to  the  right  of 
pre*emption  of  the  share, — Meld  that  snch  pereona 
were  eaoh  entitled  to  have  the  sale  made  to  him  to  the 
extent  of  one- third  of  the  share.  Mahabib  Par  shad* 
V.  DbbiDial  X.  Ii.  B.,  1  ail,  291 

44, = Act  XXIII  of 

1861,  «.  14— Land  held  rent-free  in  zamindari. — 
Where  a  plot  of  land  formerly  held  rent-free  situate- 
in  a  pure  zamindari  estate  is  sold  at  auction, — Held 
that  the  claim  of  preferential  purchase  under  s.  14,. 
Act  XXIII  of  1861,  would  not  lie,  as  the  estate  waa 
not  a  pattidari  estate  within  the  meaning  of  s.  2,  Act 
I  of  1841.    Ohooboo  Sibgh  d.  Dabbb  Dtax 

[2  Agra.  28a 


46. 


Act  I   rf  1841, 


s,  2 — Preferential  right, — Where  a  resumed  maafee 
estate  comprising  three  pattis  in  an  adaee-mehal  waa 
assessed  with  a  lump  sum  of  Government  revenue 
payable  tbrou^th  the  lambardars  of  the  adace-mehal, 
who  were  empowered  to  proceed  summarily  against 
the  sharers  of  the  pattis  in  en  sc  of  default,  and  to  bring 
the  share  of  the  defaulter  to  public  sale,  and  were  held 
liable  to  Government  for  payment  of  the  revenue  as- 
sessed on  the  three  pattis,  and  in  case  of  default  iheir- 
rights  in  the  mehal,  not  of  the  sharers  of  the  default- 
ing putties^  were  liable  to  sale  for  satisfiiction  of 
Government  demand  on  those  pattis, — Seld  that  the 
estftte  was  not  a  pattidari  estate  as  contemplated' 
by  s.  2,  Act  I  of  1841.  and  the  right  of  pre-emption 
given  to  co-sharers  of  lihe  patti  by  that  enactment 
could  not  attach  to  it.  To  constitute  a  pattidari  estate 
as  (contemplated  by  the  2nd  section  of  the  Act,  it  was- 
necessary  not  only  that  it  should  come  witlun  the 
express  terms  of  that  section,  but  also  that  it  should 
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be  liable  to  the  nine  incidents  which  stt«ch  to  tho 
eiUief  deeeribedin  theaectioo  by  the  other  piovuiont 
of  the  mne  Aot     Saii9  Bak  o.  Fvttemm  Bak 

a  ilsra,  180 

46. Ait  I  of  J841, 

99.  9  amd  4^  Act  XXUI  of  18$!,  9.  14—Imperf9H 
pmiiidmri  99tat9 — IH^M  ofeo'sharerio  pre-emption 
a^imi  9trangf€r.—\t  appeared  fiom  the  settlement 
«»jib«iil-iin  that  the  lands  In  a  certain  moniah  were 
held  in  the  foUemring  manner,— that  is  to  say,  the  eo- 
aharers  had  divided  them  into  pattis,  and  each  pattidar 
KaUxed  the  rents  or  proceeds  of  his  own  separate  hold- 
inff  and  his  share  of  tho  rent  of  t  he  cunnson  lands,  and 
paid  his  own  qnota  of  revenue  scpavately.  Helflt  the 
tenure  came  within  the  definition  of  a  |iattidari  estate 
eontamed  in  s.  8  of  Act  I  of  1841.  Bax  Aitfab 
«•  Ssio  Dvvr  6  N.  Vr^  848 


47. 


Wajih'ul'urt — 


ParHiion  of  mehal-^Mode  of  dirf9ion  of  properly 
whert  there  are  eereral  prO'emptore  equally  entitled, 
—The  wajib-ul  iiri,  framed  in  1866,  of  a  village  con« 
listing  of  several  pattis  or  tbokes,  gaye  a  right  of  pre* 
emption  to  the  owners  of  each  thoike  in  respect  of 
pfoperty  rituate  in  every  other  thokc,  when  such  pro- 
perty was  sold  to  auy  one  having  uo  share  in  the  vil- 
tage  co-parcenary.  Ti>e  mehal  subsequently  became 
the  subject  of  perfect  partition  under  the  K.-W.  P. 
Lsnd  B^evenue  Act  (XIX  of  187  Oj  ^nd  one  of  the  pattis 
was  constituted  a  separate  mehal  and  a  new  wajib- 
ul-un  was  framed  for  it.  Prior  to  the  partition,  a 
proprietor  of  land  both  in  the  pattis  which  remained 
in  the  original  mehal  and  in  the  patli  which  formed 
Hie  new  mehal,  sold  property  in  both  to  a  stranger. 
Thereupon  a  oo*sl>arer  in  the  original  mehal  brought 
a  suit  for  pre-emption  in  respect  of  the  prop^y 
situate  therein  which  had  been  sold,  excluding  the 
property  situate  in  the  new  mehal.  Held  that 
the  effect  of  the  partition  was  to  exclude  property 
situate  in  the  new  mehal  from  the  operation  of  the 
wajib-ul-urz  framed  in  1866,  and  to  plaoe  it  under 
new  conditions  as  to  the  right  of  pre-emption  ;  that  the 
pli^tiff  could,  after  the  separation,  cxerdse  no  such 
right  agunst  and  in  respect  of  shareholders  and  pro- 
poty  80  separated,  nor  could  the.separate  share-holders 
exercise  any  right  of  pre-empticn  against  the  plidntiff 
and  his  property  remaining  in  the  mehal  from  which 
they  had  separated ;  and  that  the  suit  to  pre-empt 
tliat  portion  only  of  the  property  sold  which  was 
situate  in  the  original  mehal  was  maintainable. 
Bnrga  Fraead  v.  Mnnti,  I.  L.  M„  6  AH.,  423  ; 
Mulaei  v.  SMeo  Prasad,  L  L,  J2.,  0  Alh,  455 ; 
Kaehi  Nath  v.  Mvhhta  Prasnd,  L  In  B.,  6  All., 
i70i  Motee  8hak  v.  Qokli,  N.-W.  P.,  8.  2>.  A., 
leSUp.  506  ;  Sam  Praead  v.  Buljeet  Singk^^Agra, 
B52  i  Oomar  Khan  v.  Mnrad  Khan,  N.^W.  P.,  8. 
D,  A„  16$5,  p.  178 ;  and  Saliff  Ram  v.  Dabi  Praead, 
7  N.  W.,  88,  referred,  to.  Per  MAmcoOD,  J.—The 
rule  of  the  Mahomedan  law  that  where  more  persons 
than  one  owning  the  property  in  virtue  of  wbdch  the 
pre-emptive  right  exists  appear  for  the  purpose  of 
suing,  their  rights  are  to  be  taken  as  equal  per  capita, 
with  reference  to  the  number  of  pre-emptors  and  not 
with  reference  to  the  number  of  the  shares  of  each 


IPMSi-TSMJeriGN^eontinned. 

2.  BIGHT  OY  PBX-BHPTIOK— ooiiltii«r#<i. 

Pre«emptor  in  such  property,  is  to  censistent  with 
jostice,  equity,  and  j;ood  conscience,  that  it  must  be 
iDOowed  in  eases  of  rival  suits  for  pre-emption  under 
the  wajib-uUnn  where  there  is  nothing  to  show  that 
the  rival  pre-emptors  are  not  equally  entitled.  Jaz 
Bam  9.  Hahabib  Bai.  Mahabib  Bai  v.  Ba^hv 
VA]n>Av  Bai.    BAOHxrirAVPAK  Bai  «.  Mahabib  Bai 

[I.  L.  B.,  7  AU..  780 


4a 


Partition   of  village,  orl< 


ginally  one,  into  three  separate  mehaUi— 
New  record  of  village  euetonu  framed  on  partition^— 
Wqfih^l'nrz^Co'sharers  —Bulee  of  the  Board  qf 
Betenue  *f  the  18th  November  1875-— N.'W.  p. 
Land  Bevenne  Act  (XIX  qf  I878J,  e.  257.— Whn^ 
at  the  settlement  of  a  village  constituting  a  ungle 
mehal  a  reoord-of-rights  was  framed  giving  certain 
pre-emptive  rigrhts  to  the  oo- sharers  in  the  village, 
but  subsequenuy  the  village  was  divided  by  perfect 
partition  into  three  separate  mehals  and  in  accordance 
^h  the  rules  of  the  Board  of  Bevenue  of  the  18th 
Kovember  1876,  issued  under  s.  257  of  Act  XIX  of 
1878,  a  neiv  record  of  village  customs  was  framed 
which  did  not  give  to  the  shamrs  in  any  one  of  the 
new  mehals  any  right  of  pre-emption  in  respeet 
of  land  situated  in  another  mehal,  it  was  held  that 
the  latter  record  of  village  costoms  was  a  viJid  and 
binding  document,  and  no  right  of  pre-emption 
eadsted  in  favour  of  the  co-sharers  in  any  one  mehal 
in  respect  of  land  situated  in  another  mehal.  F9r 
AiKXAV,  J, — Where  a  village,  originally  one,  ii 
divided  by  perfect  partition  into  two  or  more  mehals 
unless  at  the  time  of  partition  a  right  of  pre-emption 
is  speciScally  reserved  by  the  co-sharers  in  respect  of 
lands  lying  outside  any  given  mehal,  such  right  of 
pre-emption  is  not  to  be  presumed  from  the  mere 
fact  that  when  the  village  formed  but  one  mehal,  the 
co-sharto  had  pre-emptive  rights  against  such  other, 
Mct9  Sah  V.  Gvklee,  8.  D.  A.,  N.-W.  P.  Ct8St), 
Vol.  2,  p.  506,  and  Jai  Bam  v.  Mahabir  Bai,  I. 
L.  B.,  7  All.,  720,  referred  to.  Under  the  above  cir» 
cumsbuicea,  the  mere  retention  of  a  community  of 
interest  in  certain  property,  such,  e^.,  as  roads,  etc* 
wUl  not  give  the  sWers  in  one  mehal  any  right  of 
pre-emption  over  land  situated  in  another.  Naair- 
nd^in  v.  Kadir  Bakeh.  Weekltf  Notes,  All. 
(1894),  I98p  referred  ta  &okal  Sinffh  v.  Manu 
Lai,  1.  L.  B.,  7  All.,  772,  dissented  from.  Ghvru 
«.  MAvSnres.  .    L Ii.  B.,  17  All.,  326 

• 

49. Effect  on  pre-emptive  righta 

of  partition  without  new  wajib-ul-tirsea 
being  framed -jy.- TT.  P.  Land  Bevenue  Act 
(XIX  ofl873J,  9. 107.— When  a  mehal  is  divided  by 
perfect  partition  into  two  or  more  separate  mehals,  a 
separate  record-of-rights  should  be  framed  for  each  of 
the  new  mehals.  TVliere  under  such  circumstances  no 
fresh  records-of -rights  are  framed  for  the  new  mehals, 
the  oo-sharers  in  any  one  of  the  new  mehals  cannot, 
onless  nnder  very  exceptional  circumstances,  claim, 
under  the  terms  of  the  old  records-of -rights  applicable 
to  the  original  undivided  mehal,  pre-emption  in  respect 
of  land  situated  in  any  of  the  othor  new  mehals. 
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2.  BIGHT  OF  PBB-EMPTIOK— cojKiiMM<2. 

Qhmre  ▼.  Mam  Sin^h,  Z  L.  R.,  17  AlU  422,  referred 
to.    Abpui  Hai  v.  Ninr  Sihgh 

[I.  Ii.  B.,  90  A1L»  92 

fiO. Effect  of  partition  on  pre- 
emptive rights,  no  new  wasib-nl-tirs  being 
framed — Wajib-ul-urt— Partition — CautB  of  ae* 
tiom — JSwtinetion  of  came  of  action  before  suit 
hronght, — In  order  that  a  suit  for  pre-emption  may 
be  •noeeitfnlly  maintained,  it  is  necessary  not  only 
tbat  a  canse  of  action  should  arise  in  favour  of  the 
pre-emptor  at  the  time  of  the  sale  on  which  the  suit 
if  based,  but  that  such  canse  of  action  should  subsist 
*t  the  time  when  the  suit  is  brought.  Dalganjam 
Singh  ▼.  Kalka  Singh,  Weeklg  Notes,  AIL,  1899, 
HI.    J  Aim  Pbasjld  v.  Ibhax  Das 

[L  Ii.  &»  21  AIL,  874 

SL Meaning     of     the   terms 

"  Patti  "  and  «« Patti  of  mehal  **- Co-sharers 
^y^W.  P.  Land  Revenue  Act  (XIX  of  1878 J, 
MS.  166, 168, 188^N.'  W,  P.  Rent  Act  (XII  of  1881), 
»-  177 — Interpretation  of  statutes. -The  expression 
"pati  of  a  mehal"  as  used  in  s.  188  of  the 
K.-W.  P.  LandBevenue  Act  (XIX  of  1873) 
means  a  division  of  a  mehal  distinct  from  the  share 
of  an  individual  co-sharer.  The  right  of  pre-emption, 
therefore,  which  is  given  by  the  above*nauied  section 
is  not  excrciseable  on  the  sale  merely  of  the  share  of 
an  individual  co-sharer  not  amounting  to  such  a  divi- 
sion  of  a  mehal.  Moreover,  the  provisions  of  s.  188 
of  Act  XIX  of  1873  do  not  apply  to  a  sale  under  s.  168 
of  the  same  Act  of  land  other  than  that  in  respect 
of  which  the  arrears  which  it  is  sold  to  satisfy 
accrued.  Hence,  where  the  share  of  a  co-sharer  in  an 
imperfect  pattidari  village,  not  beini^  the  land  in 
respect  of  which  the  aiTears  of  rent,  for  the  satisfac- 
tion of  which  the  said  share  is  sold,  are  due,  is  sold 
under  the  provisions  of  s.  177  of  the  N.-W. 
P.  Bent  Act  (XII  of  1881),  no  right  df  pre- 
emption can  be  claimed  in  respect  of  such  sale.  So 
held  by  Bdob,  C.J.,  and  YouKa,  J»,  Mahkood,  J., 
contra.  There  being  no  statutory  ddSnition  of  the 
word  patti,  that  won!  must  be  tsJcen  in  its  orcQnary 
acceptatioD,  and  in  that  acceptation  it  means  the 
share  of  a  pattidar,  whether  such  share  amounts  to  a 
definite  division  ot  a  mehal  or  not.  The  exigendes 
of  the  law  of  pre-emption  require  that  in  s.  188  of 
Act  XIX  of  1878,  the  word  patti  should  be  construed 
in  its  broader  n^niflcation  as  equivalent  to  any  share 
of  a  pattidar.  The  words  of  s.  168,  which  provide 
that  land  sold  under  that  section  is  to  be  proceeded 
agftinst  "as  if  it  were  the  land  on  account  of  which 
the  revenue  is  due  under  the  provisions  of  this  Act,'' 
render  the  incidents  of  sales  under  s.  166,  iocluding 
pre-emption  applicable  to  sales  under  s.  168y  with  the 
exception  that  in  such  case  only  the  defaulter's  in- 
terei^  in  the  land  sold  passes  by  the  sale.  Hence 
a  right  of  pre-emption  would  accrue  under  s.  188  in 
respect  of  the  compulsory  sale  of  any  share  of  a  co- 
sharer,  though  such  share  did  not  amount  to  a  patti  in 
the  sense  of  a  definite  division  of  a  mehal.  Bau 
Kath  v.  SitaIj  Sinoh       .    1. 1<.  !R.,  18  AIL,  224 

62.  Partition  of  village   into 

separate  mehala.— Cases  where,  after  the  division 
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of  a  village  area  into  separate  mehals  for  which  no 
new  wajib-ul-urz  is  drawn  up,  the  old  wajib-ul-^nrs 
for  the  whole  area  has  been  held  to  apply  generally  te 
the  new  mehals,  and  such  division  has  been  held  not 
to  alfect  covenants  existing  between  the  co-sharen 
under  such  v^jib-ul-un,  distinguished  from  cases 
where  a  new  wajib-ul-urs  has  after  the  division  been 
drawn  up  for  each  mehal.  Gokal  Singh  v.  Manam 
Lai,  I.  L*  R.,  7  All.,  772,  vnAJai  Ram  v«  MahaUr 
Rai,  L  L.  R^  7  All.,  720,  referred  to.  KuAX  DaC 
Pasbad  Sutgh  v.  Nahab  Scran 

[I.  Ii.  &,  U  AlU  267 


68. 


Effect   of  perfect  partition 


—  Wqjib'ul-ura^Co'sharers^ Purchase  of  equitjf 
of  redemption  bg  mortgagee  ip  possessiow^Aequies* 
eenee-^JSquitmble  estoppel.— The  wajib-ul-urs  of 
three  villages  which  originally  formed  a  single  mdial 
gave  a  right  of  pre-emption  to  co-sharers  in  case  of 
transfers  of  shares  to  strangers.  Afterwards  the 
shares  in  these  villages  were  made  the  subject  of  a 
perfect  partition  and  divided  into  separate  mehals. 
Subsequently,  by  two  deeds  of  etiXe  execut(^  on  the 
18th  January  1884,  and  registered  on  the  17th 
January  1884,  some  of  the  orig^inal  co-sharers  sold  to 
strangers  their  shares  in  all  three  villages.  At  the 
time  of  the  sale,  the  shares  in  two  of  the  villages  were 
in  possession  of  the  vendees  under  a  possessory  mort- 
gage, the  amount  due  upon  which  was  set  off  against 
the  purchase  money.  The  share  in  the  third  village 
was,  at  the  time  of  the  sale,  in  possesnon  of  another 
of  the  original  co-sharers  under  a  possessory  mortgage. 
On  the  17th  January  1886  this  hwt-mentioned  co* 
sharer  brought  a  suit  against  the  vendors  and  tiie 
vendees  to  enforce  his  right  of  pre-emption  under  the 
wajib-ul-un  in  respect  of  the  shares  sold  in  the 
three  villa&es.  Seld  that,  notvrithstanding  the  parti- 
tion of  the  village  into  separate  mehals,  the  existing 
wajib-ul-urz  at  the  tune  of  partition  must  be  presumed 
to  subsist  and  govern  the  separate  mehals  until  it 
was  shown  that  a  new  one  had  been  made.  Ookal 
Singh  v.  Mannu  Lai,  I.  L.  R.,  7  All.,  772,  referred 
to.  Seld  also  that  the  Court  below  was  wrong  in 
holding  .that  the  plaintiif,  by  reason  of  Ids  having 
omitted  in  a  suit  previously  brougl^t  agiunst  him  for 
redemption  of  his  mortgage,  and  dUn^ssed  for  want  of 
jurisdiction,  to  set  up  in 'defence  any  right  of  pre- 
emption or  to  express  any  desire  to  purchase,  was 
equitably  estopped  by  acquiescence  in  the  ssJe  from 
asserting  his  pre-emptive  right.  Shxam  Sundxb  «• 
AxAVATBBaAX        .        .    L  K  B.9  9  A1L»  284 


64. 


Hindu  widow  in  possession 


of  property  of  her  deceased  husband,  but 
not  as  his  heir -Stranger—Sffeet  of  joining  a 
stranger  as  plaintiff  in  a  suit  Jor  pre-emption. — 
A  Hindu  widow  in  possession  of  the  immoveable  pro* 
perty  of  her  deceased  husband,  but  not  as  his  heSr* 
there  being  a  son  living,  has  no  right  of  pre-emption 
as  a  co-sharer  by  virtue  of  such  possession,  even 
though  she  may  be  recorded  as  a  co-sharer  in  the 
village  papers.  Phopi  Ram  v.  Rukmin  i^uar. 
Weekly  Notes,  AIL   (1895),  84,  and  Imam-ud^in 
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▼.    Smfyaiii,     Weekly    Notes,    All.     (1895),    86, 
followed.    Bhufai^  Sivgh  v.  Mohah  Sutgh 

[L  li.  B.,  19  AIL,  924 

Phopi  Bax  r.  BuxMor  EvAB 

[L  U  B.,  19  AU.,  827  note 

iMAx-uD^pnr  V.  SvBJAin 

[L  Ii.  R,  19  AIL,  829  note 


05. 


Hindu  widow  with  estate 


of  inheritance— iSAareAo^ffer  in  village.— -A  Hiuda 
widow  holding  by  infaeritaDce  her  deceased  hutband's 
share  in  a  village  fully  represents  his  estate  as  regards 
snch  share,  and  is  entitled  to  prefer  a  claim  to  pre- 
emption as  a  shareholder  in  such  village.  Phulkak 
Bai  V.  DAn  EuABi    .         .    1. 1<.  B..  1  All.,  462 


66. 


Joinder  of  plain- 


tiffs one  of  whom  has  no  right  to  sue  for  pre-'smp' 
tion — Amendment  of  plaint, — The  plaintiifs  in  a 
suit  to  enforce  a  right  of  pre-emption  based  on  £he 
wajib-ul'Urs  of  a  village,  which  gave  the  right  to 
"  oo-sharers/'  alletred  tiiemselvcs  to  be  jointly  in- 
terested in  the  village,  and  in  their  plaint  claimed 
relief  jointly.  One  of  the  two  plaintiffs  ^ras  the 
widow  of  a  co-sharer  in  the  village,  who,  at  the  time 
of  his  death,  was  a  member  of  a  jcnnt  Hindu  family. 
Seld  that,  inasmuch  as  the  widow  had  only  a  right 
of  maintenance  out  of  the  estate  of  her  husband,  she 
was  not  a  co-sharer  in  the  village,  and  therefore  had 
no  right  to  claim  prt-emption.  Karav  SnfaH  v. 
MuulsucAB  IsicAiL  Ehak     I.  Ii.  B.,  7  All.,  860- 


67. 


Poisession  of 


•share  of  milage  in  lieu  of  maintenance — Bight  of 
pre'emption. — Possession  for  life  by  a  Hindu  widow 
of  a  share  of  a  village  in  lieu  of  maintenance  under 
a  decree  of  Court  does  not  give  her  sach  an  interest 
in  the  share  as  to  entitle  her  to  enforce  the  right  of 
pre-emption  on  the  sale  of  another  share  of  the 
village.    DuJL  Evabi  v.  Jagab  Nath  Euabi 

[L  I«.  B.»  6  AIL,  17 

68. '  Purohaser  of  share  subse- 
quent to  sale—  Waj ih'uUurit^Pur chaser^ s  right 
of  pre-emption, — Where  there  is  a  right  of  pre- 
emption under  the  wajib-ul-urz,  which  a  shareholder 
could  claim  and  en;force  in  respect  of  a  sale  of  pro- 
perty, a  person  purchasing  the  said  shareholder's  in- 
terest in  the  village  subsequently  to  the  sale  cannot 
claim  and  enforce  pM-emption  ss  his  vendor  might 
have  done.    Shbo  Nabaik  v.  Hiba 

[L  I..  B,  7  AIL,  686 


69. 


Beservation  of  Interest  by 


fkther  on  partition— JZi^A^  of  son  to  pre-emp- 
tion,— Where  a  Hindu  &ther  made  a  partition  of  his 
property  among  his  sons,  reserving  to  himself  an  in- 
terest in  one  village^  which  upon  his  death  was  to  be 
divided  among  his  sons, — Held  that  during  the 
father's  lifetime  no  son  could  claim  a  right  of  pre- 
emption in  respect  of  the  village  so  reserved  by  the 
father.  Bau  Adhbbh  Pandbt  v.  Goobdial  Pan- 
j>Br 2  K.  Vr^  484 

60. Bight  of   pre-emption   re* 

served  in  family  partition-deed— Co«#ffaii^  hy 


TRSl-'ENLPTlOTSf—eontinMed. 

2.  BIGHT  OF  PBE-BMPTION— cofi^tnfis<;. 

guardian  of  infant  co»parcener — Notice  of  covenant 
— Constructive  notice —Tranter  of  Property  Act, 
s.  3 — Tender  of  purehase^^noney, — The  plaiotifl  and 
his  step-mother,  as  guardian  of  her  son  defendant 
No.  1,  then  an  in&nt,  made  a  division  of  the  family 
propCTty  under  a  deed  of  partition  by  which  (inter 
alii)  a  house  was  divided:  the  deed  oontuned  a  covenant 
that  if  either  co-parcener  should  desire  to  sell  his  share 
of  the  house,  the  other  should  have  the  right  of  pre- 
emption. Defendant  No.  1,  without  the  knowledge  of 
the  plaintiif,  sold  his  share  of  the  house  to  defendant 
No.  3  for  &130  under  a  sale-deed  which  referred  to  the 
deed  of  partition.  The  plaintiff  now  sued  to  enforce 
his  right  of  pre-emption,  and  in  the  course  of  the  suit 
offered  to  pay  fil30.  Reld  (1)  that  the  purchaser 
had  constructive  notice  of  the  covenant  in  the  deed 
of  partition ;  (2)  thnt  the  covenant  was  not  invalid, 
and  that  it  was  unnecessary  for  the  plaintiif  to  prove 
tender  by  him  of  the  purchase-money  before  suit. 
Bajabak  v.  Ebibhvasaki 

[LIi.B.,16  Mad.,  801 


61. 


Transfer  to   plaintiff  pre- 


emptor  after  sale — Hindu  widow  in  possession 
for  widovfs  estate,^ Held  that  the  daughter  of  a 
Hindu  widow  to  whom  the  widow  had  relinquished 
a  share  io  n  village,  of  which  share  she  was  in  pos* 
session  for  a  widow's  life  estate,  was  entitlt'd  to  pre- 
emption in  respect  of  a  sale  which  had  taken  place  in 
the  village,  prior  to  the  relinquishment  made  to  her  by 
her  mother.  Sheo  Narain  v.  Hira,  I,  L,  R.,  7  All,, 
635,  distinguished.  MiTHAXMAB  TvBUT  Au  Ehak  «. 
Dal  Euab      .  I.  Ii.  B.»  20  AH.,  148 


62. 


mortgage— Covenant    to   give 


mortgagee  pr^erential  right  to  pre-emption, — An 
agreement  by  the  mortgagor  to  give  the  mortgagee  a 
preference  of  pre-emption  in  case  of  sale  is  not  con* 
trary  to  public  policy,  and  may  be  enforced  against  a 
purchaser  with  notice  of  the  covenant.  HabisPaix 
V,  Jahvbitpdi  Gazi  .    2  C.  W.  17.»  676 


68. 


Sale    to   a   eo^harer    and 


stranger— iS/isct/lca^ioff  of  interest  sold  to  straw 
ger,  and  price — Bight  of  pre-emption  of  vendee 
co-sharer. — The  principle  of  denying  the  right  of 
pre-emption,  except  as  to  the  whole  of  the  property 
sold,  is  that  by  breaking  up  the  bargain  the  pre* 
emptor  would  be  at  liberty  to  take  the  best  portion  of 
the  property  and  leave  the  worst  part  of  it  with  the 
vendee.  The  rule  applies  only  to  those  transactions 
which,  while  contained  in  one  deed,  cannot  be  broken 
up  or  separated.  It  should  be  limited  to  such  trans- 
actions, and  the  reason  of  it  does  not  exist  where  the 
shares  sold  are  separately  specified,  and  the  sale 
to  the  stranger  is  distinct-  and  divisible,  though 
contained  in  the  same  deed  as  the  sale  to  the  co- 
sharers.  The  ratio  decidendi  of  Bhawani  Prasad 
V.  Damrut  I.  L,  B„  6  All,,  197,  explained.  Sheodyal 
Bam  V.  Bhyro  Bam,  N.-W.  P,  S.  D.  A„  i860, 
p,  53,  distinguished.  Quneshee  Lai  v.  Zaraut  AU, 
2  N,  W„  843,  and  Manna  Singh  v.  Bamadhiu 
Singh,  I,  L,  B,,  4  All,,  252,  dissented  from.  A  co- 
sharer  in  a  village  conveyed  bv  deed  of  sale  certain 
land  to  four  persons,  three  of  whom  were  co-sharers  in 
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'PBE-lEMVTlON^eonUnued. 

2.  RIGHT  OF  PRE-EMPTION— c6ji/fiMi«<f. 

the  B4iine  patni  as  the  vendor.  The  deed  contained  a 
tpeciftcatioQ  of  the  interests  purchased  and  the  consi- 
derations  paid  by  the  co-sharcrs  and  the  stranger 
vendees  respectively.  In  a  suit  for  pre-emption  by 
certain  co-sharers  of  the  same  patti  as  the  vendor,  the 
lower  Appellate  Court  hold  that^  althon^ih  the  co- 
sharers*  vendees  had  a  prc-em{>tive  right  of  the  same 
degree  ss  the  plaintoFs,  nevertheless  they,  h^tving 
joined  a  stranger  with  them  in  purchasing  the 
property,  had  forfeited  thtir  right,  and  could  not 
resist  the  claim  even  in  respect  of  snch  portions  as 
they  had  purchased  under  the  tale-deed.  Seid  that 
this  view  was  ononcous,  and  that,  inasmuch  as  the 
deed  of  sale  contained  an  exact  specification  rf  the 
shares  pnrchaacd  by  the  cO'sharers-venders,  who  had 
an  equal  right  of  purchase  to  that  of  the  jtlaiuthSs  in 
respect  of  such  shares,  and  as  the  shares  purchased 
and  the  consideration  paid  by  the  stranger  vendee 
were  also  exactly  specified,  the  lower  Court  should  not 
have  decreed  the  claim  for  pre-emption  a*  to  that 
portion  of  the  property  which  had  been  purchased  by 
the  oo-shsrers.    Shbobhasos  Rai  r.  Jiach  Bai 

[I.  L.  R,  8  AU.»  462 


64« 


-  Effect      of    CO- 


tkarer  rendee  j oininp  tritk  himself  in  7iis  purrhase 
m  stronger,— y^hen,  in  the  purchase  of  immoveable 
property  in  respect  of  which  a  right  of  pre-emption 
exists,  a  vendee,  being  a  person  entitled  to  purchase, 
joins  with  Idmsclf  in  the  purchase  a  stranger,  then, 
m  the  event  of  a  suit  for  pre-emption  being  brought, 
if  the  interest  of  the  cc-sharer  vendee  can  be  separa- 
ted from  the  interest  of  the  stranger  vendee,  the 
plaintiif  pre- emptor  can  succeed  only  as  against  the 
stranger,  the  rights  of  the  co-sharer  vendee  being 
equal  or  preferential  to  those  of  the  pre- emptor.  If, 
however,  tbe  interest  of  the  co-sharer  vendee  cannot 
be  separated  from  the  interest  of  the  stranger  vendee, 
the  plaintiff  pre-emptor  can  siicceed  as  against  both. 
Shtohharoa  Rai  v.  Jiach  Hai,  7.  L.  R„  8  All.,  46$, 
approved.  Sheo  Dyal  Jtam  v.  Bhyroo  Ram,  S,  2).  A„ 
N.'W.  (18&0J,  68  i  Guneshee  Lai  v.  Zaraut  Alt,  2 
N.  W;  843 ;  and  Manna  Sin^h  v.  Bamadhin  Sin^i, 
I.  L,  Jt„  4  All,,  252,  referred  to.  Ram  Nath  r. 
Badbi  Nabaih  .  I.  L.  B.,  19  AIL,  148 

See  MuBHTAQ  Aeicad  v.  Ahjad'Ali 

[I.  L.  R,  18  AIL,  811 

BbUFAL  SlNOH  r.  MOHAK  SiNGH 

[I.  I^  B,,  19  AIL,  824 


68. 


-  Time   from    which     right 


takes  eSeet—Pri'fitt  of  pro}^erty  accruing  letueen 
purchase  and  transfer  to  pre'etnptor, — B  purchased 
a  share  in  a  mehal  on  the  3rd  .lanuary  1880  (Pons 
1287  Fasli).  A  sued  B  and  the  vendor  to  enforce  his 
right  of  pre-emption,  and  on  the  24th  March  1882 
(Cbait  1289  Fasli)  obtained  a  final  decree  enforcing 
the  right.  Subsequently  B,  as  a  co-sharer  in  the 
mehal  during  1288  Fasli,  claimed  from  A,  as  lambar- 
dar  of  the  mehal,  the  profits  of  the  share  for  1288 
Fasli.  Seld  that  the  pre-emptive  right  which  was 
declared  in  the  suit  instituted  by  A,  when  it  was  once 
established,  existed,  and  must  be  presumed  to  have 
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taken  effect  on  the  date  when  the  snbsequA^tl/* 
awarded  sale  to  B  took  place,  and  thercfore  there  va» 
DO  period  of  time  daring  which  B  was  properly  ia 
possession  of  the  share  and  entitled  to  profits  from  A, 
in  his  character  of  lambardar,  but  A  must  be  pre- 
sumed to  have  been  in  possession  and  entitled  to  the 
profits  from  the  date  of  the  uJe  to  B.  AJxmsiA  v» 
Baldbo  SnaH    .     *  .        .  L  L.  B.»  7  AIL,  674 

ee. ^^Bighte  as  to  period  befl»re 

temsS&r—Interegt. — Although  a  sucoesBful  pns* 
emptor  becomes  substituted  for  the  original  tmnsf  »q^ 
and  thus  becomes  entitled  to  the  hweAts  of  &» 
transfer,  those  benefits  cannot  be  claimed  by  him  f<r 
ony  period  anteoodent  to  such  snbsttetion  itself,  and 
a  pre  emptor,  before  his  pre-emptioo  is  aetuaily 
enforced,  possesses  no  such  right  in  the  subject  uf  pre- 
emption as  would  entitle  him  to  any  benefits  arlsmg 
out  of  the  property  which  he  is  entitled  to  take,  h«t 
has  not  yet  taken.  The  original  vendee  cannot, 
whilst  he  is  in  possession,  be  regarded  as  a  trespasser, 
who  would  have  no  right  to  enjoy  the  usufruct  of  the 
property  which  he  has  purchased.  Uodan  Singh  v. 
Muneri  Khan,  2  Sel.  Rep.,  86,  dissented  from. 
Manik  Chand  v.  Rameshnr  Rae,  If.'W,B.  S,  D.  A., 
1865,  Vol.  II,  p.  171  i  Buldeo  Pergad  v.  Mohnn, 
1  Agra,  Rev,^  80 ;  and  Ajvdhia  v.  Baldeo  Singh, 
/.  L.  //.,  7  ML,  674,  followed. .  Dbg  Dat  v,  Rak 
AVTAB  .  L  Ii.  Bh  d  AIL,  602 

$7, Claim  baaed  upon  cnatom^ 

Evidence  afforded  bg  obsolete  wajib-ul'Urz — Rnlu 
of  the  Boaird  of  i^eveafitf  for  the  seitlemsni  of  the 
Oorakhpnt  and  Basti  districts  (B.  E.  C,  8^1, 
s.  88).  -The  plaintilEs  brought  their  suit  in  1890  t» 
pre-empt  certain  property  situated  in  the  Gorakh- 
pur  district  Their  claim  was  based  upon  two 
grounds :  one,  an  alleged  contract  said  to  be  recorded 
in  and  proved  by  a  wajib-ul-urs  of  1860  relating  to 
the  village  in  question ;  and  the  other,  a  custom  of  pre- 
emption alleged  to  be  existing  in  the  village.  The 
period  during  which  the  wajib-ul-urz  of  1860  was  in 
force  expired  prior  to  the  sale  which  gave  rise  to- 
the  right  of  pre-emption  sought  to  be  enforced.  Sub- 
sequently to  the  expiration  of  that  wajib-ul-un, 
certain  rules  had  been  framed,  with  reference  to  the 
settlement  of  the  Gorakhpur  and  Basti  districts,  the 
materiiJ  portions  of  which,  for  the  purposes  of  the 
present  case,  wero  as  follows :  '*  A  memorandum  of  the 
village  customs  will  be  appended  to  each  khcwat  by 
the  Assistant  Settlement  Officer,  when  he  verifies  the 
jamabandi,  and  it  will  take  the  place  of  the  document 
hitherto  iiuown  as  the  wajib-ul-ura "  •  •  ♦  "In 
regard  to  any  custcm  or  constitution  peculiar  to  the 
mehal,  the  following  matters  should  be  noticed  i  dass 
{d),  s.  25]  :  (a)  Pre-emption  (as  regurds  mehals 
which  belong  to  other  than  Mahomedan  proprietors) 
when  the  proprietors  expressly  demand  that  it  may  be 
noted  and  proved  conclusively  that  the  custom  exists." 
At  the  new  settlement  made  in  accordance  with  these 
rules,  no  mention  of  the  right  of  pre-emption  as 
obtaining  in  the  mehal  in  question  was  recorded. 
Upon  these  facts  it  was  held  by  Sd&b,  C.J,,  and 
BvBKiTT,  (7.,  that  having  regatd  to  the  rules  shove- 
mentioned  framed  by  the  Bowd  of  Bevenue  for  the 
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aettlement  of  the  Gonkbpor  and  BmII  distiictv,  the 
mere  absence  of  uiy  mention  cf  the  right  of  pre- 
emptkn  in  the  new  mcmoraDduDi  of  TilUge  cnstomi 
was  fai  itielf  no  evidence  that  the  cns^m  of  pre* 
empti  n  had  ceased  to  exiit,  and  that  the  wajib-nl-urz 
of  18rO  might  be  nted  ae  evidence  of  thf  existence  of 
inch  a  custom.  Per  Atkuav,  J,—  The  absence  f r^  m 
the  IX  w  mcn-owndom  of  Tillage  customs  of  any  men- 
tion of  the  existence  of  a  right  of  pre-emption  was  a 
circumstance  wl.ich  the  Court  ^xnld  be  entitled 
to  take  into  eoiisideraticn  in  any  crnflict  of  evidence 
as  1o  whether  or  not  the  cnstrm  of  pre-emption 
did  exist,    ^adhit  Saht  «.  Baja  Bak 

[L  U  B.,  16  AIL,  40 

68. Wajl  b-ul-urs— Ca#/om  — 

Mahomedan  J  a%r — Iwmediaie  and  confirmatory 
demandt,^The  Majib-ul-nrz  of  a  village  gave  a  right 
of  pre-emption  "ncccrding  1o  the  usage  of  the 
country.'*  In  n  suit  frr  pre-emption,  there  was  no 
evidence  to  show  what  in  fact  was  the  usage  prevail- 
ing in  the  district  in  regard  to  pre-cmpticn.  There 
was  no  evidence  that  the  plaintiff  had  satisfied  the 
requirements  of  the  Mahomedan  law  aa  to  immediate 
and  coutirmatory  demands,  or  that  there  was  any 
custom  which  absolved  him  frim  compliance  with 
thoee  requirements,  or  that  he  waa  at  any  time 
willing  to  pay  the  actual  contract  price.  St  Id  that, 
in  the  nVsence  of  evidence  of  any  special  custom 
diffrrrnt  from  or  not  oo-eztenaive  with  the  Maho- 
medNu  law  of  preemption,  that  law  must  be  applied 
to  the  case,  and  that,  under  the  circumstancis  above 
stated,  the  suit  failed,  and  muatbe  diamiased.  Fakir 
Savot  V.  JmatiAakhth,  ti,  X.  J2.,  S^p.  Vol.,  85; 
Chctid.'.ty  BriJ  Zallr.  Qoor  Sahat,  A^ra,  F.  B., 
128  i  and  Jai  Kvary.  ff^'ra  Lai,  7  N.'W,,  J,  reierrcd 
to.    Bah  Fbasad  v.  Abdttl  Eabim 

[L  L«  B^  e  All.,  618 


I 
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Fre'emplor    out 


o/po9sestion  tf  hit  fhore^  Hit  otra  t/*are  lost  hv 
him  pending  appeal. — The  plaintiff  inatituted  this 
snit  to  enforce  her  right  cf  pre-emption  in  respect  ef 
a  share  in  a  village  of  which  she  alleged  she  waa  a  co- 
aharer  with  the  vendors.  The  defendants  to  the  suit 
were  the  vendors,  the  vendees,  and  others  who  were 
rival  daimanta  for  pre-emption  in  the  share  sold. 
The  rival  pre-emptora  alone  defended  the  action  on  the 
ground,  among  others,  that  plaintiff  waa  not  in  praaea- 
sion  of  her  own  share  in  the  village  out  of  which  she 
alleged  that  her  right  to  claim  pre-emption  arose. 
Hie  Court  of  first  mstance  dismissed  her  suit  On 
appeal,  the  District  Judge  in  effect  dismissed  her  claim 
aa  against  the  defendants  who  were  the  rival  pre-  | 
emptors,  but  gave  the  plaintiff  a  right  to  obtain  the  | 
share  if  the  other  pre-emptors  did  not  avail  themselves  ' 
of  the  decree  which  they  had  obtained  in  their  action.  ' 
On  the  I'ith  of  January  18^7  plaintiff's  second 
appeal  was  admitted,  and  on  the  20th  January  plain- 
tiff's share  in  the  village  out  of  vihich  her  claim 
to  pre-emption  in  rc»pect  of  the  share  sold  arose  was 
sola  in  execution  of  a  decree  in  another  suit.  Bespem- 
dent  contended  that,  as  since  the  appeal  the  ahare  out 
of  which  plaintiff  alleged  that  her  right  arose  was 
fold,  she  could  not  get  any  decree  now  in  hei  favour. 
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Meld  that  this  Court  aa  a  Court  of  ^peal  has  only 
got  to  aee  what  waa  tlie  decree  which  the  Court  ef 
first  instance  should  have  passed,  and  if  the  Court  of 
first  inataoce  had  wrongly  dismissed  the  claim,  the 
plaintiff  cannot  be  prejuittced  by  her  afaarc  having 
been  aubaequently  sold  in  execution  in  another  suit  f 
such  a  sale  cculd  not  have  affected  her  right  to 
maintain  the  decree,  if  ahe  had  obtained  a  decree  in 
her  lavour  in  the  Court  of  first  instance,  either  on 
re\  i(w  or  on  appeal,  nor  could  it  have  been  made  the 
ground  of  appeaL  Further,  plaintiff  being  out  of 
possession  of  her  share  at  the  time  she  instituted  the 
suit  for  pre-emption  waa  immaterial,  the  Ccurt  ahould 
have  aaeertainc^  whether  the  plaintiff  was  at  the  date 
of  suit  entitled  in  law  to  the  ahare  out  of  which  her 
right  of  pre-emption  was  alleged  to  have  arisen^ 
JReld  by  Mahkcop,  J.,  that  the  passsgo  from  Hamil* 
ion's  Hedaya  by  Qrady,  p.  669,  means  that  in  the 
pre-emptive  tenement  the  pre-emptor  shcnld  have  a 
vested  ownenhip  and  not  a  mere  expectancy  of  inherit- 
ance or  a  revernonaiy  or  any  kind  of  eontlnffoit 
right,  or  any  interest  falling  short  of  f«11  owner8bi|c 
Sakuta  BiBi  V.  AiaBAV      .  I.  Ii.  B.»  10  AIL,  47s 
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sue  for  pre»emption  lost  afler  smit,  hut  hejore  decree 
— dismissal  of  •uit. — Where  a  plaintiff  who  had 
filed  a  suit  for  pre-emptiem  based  on  the  provisions  of 
n  wajib'ul-ura  lost  during  the  pendency  of  the  suit 
the  right  to  pre-empt  by  reason  of  the  mehal  in  which 
both  properties  were  originally  comprised  having 
become  the  subject  of  a  perfect  partition,  it  was  held 
that  the  suit  fcr  pre-emption  should  be  dismissed. 
SaUna  Bihi  v.  Amiran,  L  Z.  B.,  10  All.,  472,  distin* 
guished.    Bam  Gofa£  r.  Fiabi  Lal 

[L  lu  B.,  21  AU.,  441 

71. Mortgagee  by   conditioiial 

Bt^B-^  Foreclosmre-^Besf.  XVll  of  1806- S«it 
by  mortyayee  for  potsession^  Compromise  and 
decree  thereon^  Morlyayee  accepiiny  port  qf  the 
properly  in  suit^  Suit  for  pre-emption — Pre-emptor 
not  aekcrtiny  or  proxiny  validity  of  foreclosure 
proceed inys — Pre-emj'toPs  title  refetred  to  date  of 
compromise  and  decree— Purohase-money, — The 
mortgagee  under  a  deed  of  conditional  sale  executed 
in  1878  took  feircclosure  proceedings  under  Begulation 
XYII  of  1806»  and  the  year  of  grace  having  expired, 
a  foreclosure-proceeding  was  recorded  on  the  18th 
September  1682,  declaring  the  mortgage  to  have  been 
foreclosed.  In  August  18B5  the  mortgagee  instituted 
a  suit  fen*  possession  of  the  mortgaged  property. 
On  the  19th  September  1885,  the  suit  was  compro* 
mised,  the  mortgagee  accepting  a  part  of  the  mort- 
gaged property,  and  relinquishing  the  remainder. 
A  decree  was  passed  in  the  terms  of  the  compromise. 
Subsequently,  a  suit  for  pre-emptiem  was  brought 
against  the  mortgagor  and  mortgsgee  to  enforce  pre- 
emption in  respect  of  the  alienation.  The  plaintiff 
claimed  to  pre-empt  the  whole  of  the  property  te> 
which  the  deed  of  1878  related,  including  the  portion 
relinquished  by  the  conditiemal  vendee  under  the 
compromise  and  decree  of  the  )9th  September  1886. 
Seld  that,  although  upon  the  expiration  of  the  year 
of  grace,  the  ownership  of  mortgaged  property  vetted 
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in  a  conditional  vendee,  eren  tbougli  he  might  not 
have  obtained  a  decree  establishing  or  dedaring  his 
right,  and  the  right  of  pre-emption  accrued  on  the 
date  when  the  conditional  sale  thus  became  absolute 
vet  foreclosure  proceedings  under  the  BegulatioAy 
being  of  a  purely  ministerial  character,  were  not 
eondusive  or  oven  primd  facie  evidence  in  a  sub- 
sequent litigation  against  the  conditional  vendor  that 
a  vaHd  foreclosure  had  been  duly  effected ;  that  strict 
observance  of  the  requirements  of  the  Begulation 
were  conditions  precedent  to  the  right  of  foreclosure ; 
«nd  tlttt,  in  the  present  case;,  as  the  plaintiff  hail  not 
asserted  or  attempted  to  prove  that  all  those  require- 
ments had  been  fulfilled  so  as  to  result  in  an  actual 
foreclosure  and  consequent  accrual  of  pre-emption  at 
the  end  of  the  year  of  grace»  no  foreclosure  was  shown 
to  have  taken  place  prior  to  the  comprcmise  of  the 
19th  September  1885>  and  the  plaintiff's  right  of 
pre-emption  accrued  on  and  must  be  referred  to  that 
date,  and  consequently  extended  only  to  the  property 
to  which  the  compromise  relatrd,  and  the  price  pay- 
able by  the  plaintijf  was  the  amount  specified  in  the 
compromise.      Bhad%  Mahomed  v.  Radha  Chum 
JBoUa,^  B,  L,  J2.,  A.  C,  219  s  Sheodeen  v.  SooJeit, 
S.  D.   A.,    lY.    W.,  1864,  p,  624;  and   TaiDahkul 
Rai  V.  Lachman  Eat,  L  L,  J2.,  6  AIL,  844,  ^tin- 
guished.     Noren^er  Narain  Singh  v.  JDwarha  Lai 
Mundur,  L,  E.,  5  I.  A.,  18;  Madho  Frashad  v. 
Gajadhar,  L,  E.,  11  /.  A.,  186;  Sitla  Sakhsh  v. 
Lalta  Praead,  I.  L.  E.,  8  AIL,  S88 ;  and  Jagat 
JSinffh  V.  Earn  Bakhth,  Weekly  Notee,  AIL,  1887, 
p.   283,   referred    to.      Ajaib  Nath  «.  Mathura 
Pbasad  I.  Ii.  B.,  U  ail,  164 
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72. 


Presumption  of  complianoe 


iTTith  conditioneof  law— /»^6i»/tofi  ofpartiee, — 
Seld  that»  where  a  preemptive  claim  is  based  on  the 
wajib-ul-urz,  it  is  not  to  be  assumed  that  the  claim- 
ant of  pre-emption  complied  with  the  peculiar  con- 
ditions which,  under  the  Mahomedan  law,  are  ecfsen- 
tial  to  give  validity  to  such  a  claim,  unless  expressly 
provided  by  the  wajib-ul-urz,  and  the  Court  con- 
struing such  Contracts  ought  to  consider  the  inten- 
tion of  the  parties  ns  expressed  in  those  contracts, 
and  to  give  effect  to  them  without  alteration  or 
addition.    Chowdhby  Bbu  Lall  v  Goob  Suhai 

[Agra,  F.  B.,  128 :  Ed.  1874,  86 


78w 


Custom  —  Mahomeda  n     law,— 


In  a  suit  for  pre-emption  based  on  a  wajib-ul-urz  the 
material  words  of  the  wajib-ul-urz  under  the  head- 
ing of  "Custom  for  preemption"  were  as  follows: 
**At  the  time  a  proprietary  share  is  transferred  a 
right  of  purchase  will  vest,  first,  in  a  co-sharer  of 
the  same  family,  and  then  in  the  other  co- sharers 
•of  the  village  in  preference  to  a  stranger,  provided 
that  the  same  price  is  paid  by  the  co- sharer  as  is 
offered  by  the  stranger.  Seld  that  these  words 
were  intended  to  define  a  special  custom  of  pre- 
emption, and  did  not  merely  mean  that  the  custom  of 
pre-emption  according  to  the  Mahomedan  law  was  to 
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^continued, 

be  followed.  Earn  Prasad  v.  Abdul  Karim,  I,  Jj^ 
E„  9  AIL,  518,  distinguished.  Jasoda  NA2I1>  «. 
Kandhai]^  LaIiL  I.  Ii.  B.»  18  All.,  878 

74. Wajib-ul-urs  not  signed  by 

lambardar  or  oo-sbarers.— Wherea  wajib-ul-unt 
was  not  signed  by  the  lambardar  or  by  any  of  the 
co-sharers  of  the  village  for  which  it  was  framed, 
but  was  found  to  have  been  in  existence  without 
having  been  questioned  by  any  of  the  parties  who 
might  have  been  affected  thereby  for  a  period  of 
some  thirteen  years*—  Seld,  that  the  wajib-ul-nrs 
might  be  taken  as  priind  facie  evidence  of  the 
custom  of  the  village  for  which  it  was  framed. 
The  said  wajib-ul-urz  contained  a  clause  relative  to 
pre-emptive  rights  to  the  following  effect :  **  When 
any  muafidar  in  the  patti  desires  to  transfer  hia 
share,  then  first  a  shareholder  in  the  patti  takes  i^ 
and  If  he  does  not  take  it,  then 'another  man  who 
desires  to  take  it  takes  it"  Reld  that  this  clause 
was  declaratory  of  the  village  custom,  and  that  it 
was  not  intended  thereby  to  adopt  the  Mahomedan 
law  of  pre-emption.  Bvstok  AIiI  Khan  v.  Abbasi 
Beoam  .       I.  Ii.  B.,  18  AH.,  407 


76. 


"  Brethren  '*—  Sharers    in  ' 


patti— Preferential  right,— Where  the  wajib-ul-urz 
provided  that  alienation  should  be  first  made  to 
brethren  of  common  ancestor,  and  then  to  the  other 
sharers  of  the  patti, — Held  that  the  brethi^n  in 
whose  &vour  the  first  right  of  pre-emption  was 
secured  must  be  construed  to  be  brethren  who  were 
sharers  in  the  patti.    Hxtb  Sahai  v,  Jawa£a 

[2  Agra»81 

76. Bhal-band-iS««*<   to  enforce 

the  right  of  pre-emption — Nowjoinder  of  vendor — 
Mortgage, — In  a  suit  for  pre-emption  it  was  ob- 
jected by  the  vendee  in  second  appeal  that  the  vendor 
had  not  been  made  a  party.  Seld  that,  whether  the 
omission  to  make  the  vendor  a  party  in' a  suit  to 
enforce  the  right  of  prC'Cmption  renders  the  suit 
unmaintainable  or  not,  as  the  vendee  had  not  been 
prejudiced  by  such  omisaou  in  this  case,  the 
objection  taken  at  such  a  late  stage  of  the  case  could 
not  be  allowed.  Held  also  that  the  word  *'bhai« 
band"  in  the  wajib-ul-urz  in  this  case  meant  the 
brotherhood  of  the  village,  and  not  merely  those 
persons  who  were  related  by  blood.  S,  A .  No,  1054  of 
1881  decided  the  1st  April  1882  referred  to.  flnu 
Las  V,  Baicjas        .        .       I.  lb  B.,  6  All.,  67 


77. 


Bbikmi   showkayan—  Pre* 


ference  to  eharers  in  thoke— Sharers  in  village. — 
Seld  by  a  Full  Bench,  in  concurrence  with  the  lower 
Court,  that  the  proper  construction  of  the  words 
"  shikmi  showkayan  "  used  in  a  claase  of  the  admi- 
nistration paper  was  that  thev  gave  a  preference  to 
sharen  in  the  thoke  over  those  who  were  merely 
sharers  in  the  village.    Jsr  Mull  o.  Ebsbbb 

[Agra,  F.  B.,  171:  Bd.  1874, 128 


78. 


Intiqual — Absolute  transfer — 


Conditional  sales  and  usitfructuarg  mortgages — 
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Alienation, — Held  on  the  cODstruction  of  a  waiib-nl> 
UTE  that  the  word  'Mntiqual"  cot  only  signines  an 
ahflolnte  transfer,  hnt  alio  applies  to  conditional 
sales  and  usufmctnary  mortgages.  C  h  u  t  t  F  B 
Mull  r.  CHtrTTUB  Eibhosb  Lall  .  8  Agra,  896 


79. 


Co-sharers — Members  of  Joint 


Hindu  family. ^ThQ  members  of  a  joint  and  nndi* 
Tided  Hindu  family,  other  than  that  member  who  is 
recorded  in  the  Collector's  bcok  as  a  sharer  in  the 
mehal,  are  "co-sharers/*  for  the  purposes  of  pre- 
emption, in  the  sense  of  the  wajib  nl-urz.  Gaitdhabp 
SnrGH  r.  Sahib  SinaH  I.  Ij.  B.,  7  AIL,  184 


80. 


(( 


Ek  Jaddi,V— 


The  wajib-nl-nrz  of  a  vUlage  gave  a  right  of  pre- 
emption in  cases  of  sale  to  "  brothers,"  and  provided 
that,  on  refusal  by  a  *'  brother "  there  should  be  a 
right  of  pre-emption  in  favour  of  co-sharers  in  the 
thoke  who  were  related  to  the  vendor  by  descent 
from  a  common  ancestor  ("hissadaran  ek  jaddi 
thoke")'  1^  ^"^^  ^^^  provided  that,  in  the  event  of 
any  dispute  arising  as  to  price>  it  should  be  settled 
by  arbitration,  and  that,  **  if  the  co-sharers  do  tiot 
take  at  the  amount  Axed  by  the  arbitrators,"  the  co- 
sharers  dertring  to  sell  might  make  the  transfer  to  a 
stranger.  Seld  that  co-sharers  who  were  not  of  com- 
moD  descent  from  the  vendor  were  entitled  to  pre- 
emption after  own  brothers  and  co-sharers  ek  jaddi 
and  to  have  preference  over  strangers.  Ouneshee 
Lai  V,  Zaraut  Ali,  2  N.  W.,  84S,  followed.  Sabib 
Ali  r.  Tad  Bajc  .  I.  Ii.  B.,  9  A1L»  680 


81. 


«« Fattldars  *»— "  Chakdare." 


— Seld  that  the  terms  of  a  wajib*ul*Drz  conferring  a 
right  of  pre-emption  upon  "  pattidars  "  did  not  apply 
to  a  chakdar  holding  a  share  in  the  same  chak  as  the 
vendor.    Balwakt  Sotgh  v.  Subhah  Ali 

[I.  Ij.  R.,  10  AIL,  107 


82. 


M 


Karibi,"    Meaning   of.~ 


The  word  "karibi"  used  by  itself  in  the  preemptive 
clause  of  a  wajib-ul-urz  to  indicate  shareholders 
"  near"  to  the  vendor,  is  ambiguous  and  inadequate 
to  express  the  Intentions  of  the  shareholders.  The 
pre-emptive  clause  in  the  wajib-ul-urs  of  a  village 
gave  a  right  of  pre-emption,  in  cases  of  sale  by 
shareholders,  first  to  "  bhai  hakiki  "  (own  brothers), 
next  to  *'  kuibi "  (near),  and  next  to  co-shurers  in 
the  same  thoke  as  the  vendor.  Seld  that,  although 
the  word  "  karibi  "  must  be  read  in  connection  with 
the  preceding  word  **  bhai,^'  the  words  "  bhai  karibi " 
could  not  reaso^bly  be  confined  to  cousins,  but  must 
be  construed  as  meaning  "blud  buand"  or  *'bhai 
log,''  so  as  to  include  aJl  near  relatives,  both  nude 
and  female.  Seld  also  that  a  vendor's  father's 
brother's  widow,  holding  a  share  in  the  village  abso- 
lutely and  as  heir  of  her  deceased  husband,  was 
entitled  to  pre-emption  in  preference  to  the  vendees, 
who  were  only  sharers  in  the  same  thoke  as  the 
vendor.    Ehumas  Sihgh  v.  Habbai 

[L  I..  B.,  U  AIL,  41 

Szpress  limitation  of  oi»er- 


atlon  of  wajib-nl-TUB—rtms  limited  by  agree' 
ment  for  pre-emption, — When  by  the  express  terms 
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"  eontinned 

of  a  wajib-ul-urz  its  operation  is  limited  to  the 
period  of  the  settlement,  a  right  of  preemption 
created  by  it  cannot  be  enforced  after  the  expiry  of 
that  period,  unless  a  provision  has  been  made  for 
that  purpose,  or  the  operation  of  the  wajib-ul->ura 
has  been  extended  by  the  agreement  of  the  parties. 
B VI  Tim  Singh  v.  Oombao  Sikoh   .     4  N.  W.,  IS 


84. 


Bight   of    alienation— J?^;- 


press  conditions, — Held  that  the  conditions  of  the 
wajib-ul-urz  do  in  no  way  confer  on  any  person 
under  disabilty  a  right  of  alienation  which  he  doea 
not  otherwise  enjoy.  Badhbt  Faubby  r.  Mitk- 
8ABAV 2  Agra,  85 


86. 


Condition    that 


sharet^s  consent  shall  be  obtained, — Held,  on  the 
construction  of  the  \^ajib-ul-urz,  that  the  condition 
stipulating  that  alienations  should  be  made  with  the 
consent  of  all  the  sharers,  did  not  stipulate  for  the 
existence  of  pre-emption,  and  that  the  claim  based  on 
that  was  untenable.  Bam  Feb  shad  Sahoo  «. 
BuHZAiTBB         ....       2  Agra»  87 

Gatadbbk  V,  BAM8AHAI    .  2  Agra»  Ft.  II»  181 

Bvbboo  Doobet  r.  Ishbbb        .       8  Agra,  74 


86. 


Bight  of  pre-emption  of 


CO-sbarer—  Holder  of  resumed  mnafl — N,»W',  P. 
Land  Becenue  Act  (XIX  ofl87S)y  s.  €2— Rules  of 
the.  Board  ofJtevenue,  1870,  Department  I,  Rules 
80  and  61, —The  plaintiff,  a  co-sharer  in  the  village 
of  Deobarampur,  sued  for  pre-emption  of  certain  land, 
being  "resumed  revenue-free  land"  in  the  village, 
which  had  been  sold  to  a  stranger.  The  clause  of  the 
wajib-ul-urz  under  which  pre-emption  was  claimed 
was  as  follows :  "  When  any  co-sharer  (hissadar)  is 
bent  upon  selling  or  mortgaging  his  right  (haqqiyat), 
then  first  that  co- sharer  who  is  nearest  to  the  sharer 
bent  on  transfer  can  take  it ;  after  that  any  other 
person  who  is  interested  (sharik)in  the  village  rank 
by  rank  can  take  it.  If  no  person  interested  in 
the  village  takes  it,  then  a  stranger  may  take 
it.  Held  that,  under  the  circumstances  of  the 
case,  the  plaintiff  had  no  right  of  pre-emption  in 
respect  of  the  land  claimed  by  him,  the  vendor 
not  being,  within  the  meaning  of  the  wajib-ul-urz,  a 
co-sharer  in  the  village  by  virtue  of  his  possession  of 
a  portion  of  the  resumed  muafi.  Kalliak  Mal  «. 
Madan  MoHAir  .  I.  Ii.  R,  17  All.,  447 


87. 


Procedure  of  oo-sharer  who 


—  — «  —  _  _  _       —     _  ^ 

wishes  to  sell  share.— By  the  clause  in  a  wajib* 
ul-urz  which  related  to  pre-emption,  it  was  provided  as 
follows :  When  any  co-sharer  wishes  to  make  a  sale 
or  mortgage  of  his  share,  it  is  incumbent  on  him  to  do 
so,  first,  in  favour  of  a  near  oo-sharer ;  next,  in 
favour  of  a  co-sharer  of  his  thoke ;  and  lastly,  in 
favour  of  a  co-sharer  of  another  thoke,  at  the  rate 
of  B20  per  bigha  of  cultivated  land  and  B5  per  bigha 
of  waste  land.  If  none  of  these  take  it,  then  he 
may  transfer  it  to  an  outsider.  If  any  co-sharer 
(t.  e,,  any  co-sharer  who  wishes  to  sell  or  mortgage) 
fail  to  act  as  above  directed,  another  co-sharer  has 
the  right  of  enforcing  pre-emption  in  respect  of  the 
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— eonUnned, 

property.  If  the  term  of  the  mortgaged  share  of  any 
-oo-riisrer  ii  aboat  t)  expire  and  notice  of  forecloeare 
has  been  issned,  and  the  oo^harer  mortgagor  has  not 
the  means  to  redeem,  then  another  co-sharer,  after 
paying  np  the  money,  may  take  back  the  share,  and 
when  the  original  mortgagor  has  the  means,  he, 
after  paying  &e  money,  may  take  possession  of  the 
share.  Held  that,  in  the  case  of  a  conditional  sale  of 
property  to  which  this  wajib-ul-nrz  applied,  there 
were  only  two  stegcs  contemplated  by  the  wajib-nl*urz, 
and  not  three.  The  first  stage  was  at  or  aboat  the 
time  of  the  execution  of  the  deed  of  conditional  sale, 
and  at  that  time  pre-emption  might  be  had  by  a 
-co'sharer  at  the  rate  indicated  in  the  wajib-ul-urz. 
The  second  stage  was  when  the  conditional  vendee  had 
bronght  his  snit  for  foreclosure,  and  at  that  time  the 
pr«-emptor  would  have  to  pay  the  amount  found  to  bo 
due  under  the  deed  of  conditional  sale.  When  onoe, 
however,  the  ord<r  for  foreclosure  had  been  made 
absolute,  the  co-sharer's  right  of  pre-emption  was 
gone  and  extinguished.  Qyx  Bhabthi  «.  Lakhvath 
:BAt        .         .        .         .  L  I/.  B.,  90  AU.«  108 


68. 


Wfl^ib-lll-Ura— Co-Marer«  t» 


the  Kkailaa  Mahal  dis'tn^uished  from  own  rg  of 
ifarqlB  ploU  ofmuafi  latidt  in  the  mahal, — The  co- 
sharer#  in  a  mahal  and  the  owners  of  s-parate  plots 
•of  niuaft  land  included  in  the  area  of  the  mahal  have, 
aa  a  rule,  no  connection  with  one  another,  and  it  by 
no  means  follows  that  the  custom  adopted  by  or  exist- 
ing amo  ig  the  members  of  the  khalisa  co-parcenary 
body  would  be  applicable  to  the  owners  of  the  muafi 
plato.  Strict  evidence  ^s  siways  necessary  to  prove 
that  tbe  same  custom  is  applicable  to  each.  Kalyan 
Mai  v.  Madam  Mokaih  Ir  L,  B.,  17  AIL,  447,  referred 
ta    Nabain  Da8  r.  Bam  Sabav  Das 

[L  Ii.  B.,  20  A1L»  418 


80. 


Agreement  to  offer  inrpperty 


to  oo-aherers— i/orfe  of  tjfer.— Where  the  terms 
of  a  wajib-ul-arz  are  that  the  property  before  sale  to 
a  stranger  must  be  offered  to  the  co-sharers,  such 
offer  must  be  made  to  each  and  every  one  of  such 
co-sharers.    DowiUT  t.  Kbtkau       .  8  K.  W.,  48 

80. Preferential  r l|;ht  of  oo 


sharers— i2«^**  of  refasaK—Wherc  the  terms  of 
wajib-til-urz  recognize  the  right  of  each  sharer  to  sell 
without  the  consent  of  the  others,  but  limit  that 
right  80  far  as  to  give  preference  or  right  of  refusal 
to  the  co-sharers,  the  sale  to  a  stranger  can  only 
be  good  and  valid  on  proof  of  offer  being  made 
aod  refused  by  the  co-suarci'S.  Pbbscbbhbeb  Doss 
P.  Baikoondfk  SixaH        «        .         .8  Agra,  8 


91. 


TTsufrv  ctu 


ary  leate,  Con#/fHw?ftoa<)/'.  — Where  the  wajlb-nl-tirz 
provided  that,  in  casies  Of  transfer  by  "  sale,  etc.,  ** 
the  co-sharers  would  have  a  preferential  ritrht  to 
the  same, — Held  that  the  co-ribi<irers  were  entitled  to 
claim  f>y  right  of  pre-emption  to  take  over  an 
usufructuary  lease  which  was'  made  for  the  term  of 
eight  years.    Anynsn  Ali  Khav  r.  Ahmbd 

[1  Agra,  101 


FRE-SMPTIOir-HNm<»a««2. 

8.  CONSTBUCTION  OF  WAJIB-UL-UBZ 

'-eowtinmed* 


8& 


'Shareholders, 


Rigkt  oJ---Relati9e9,  Eight  of—8tra»gere, — One  of 
the  provisions  in  the  wajib-ul-urz  of  a  village  \nd 
that,  when  a  shareholder  was  desirous  ol  selling  his 
share,  the  right  of  purchase  should  lie,  first,  witit 
the  real  brother  of  the  shareholder ;  secondly,  with 
the  nearest  relatives ;  thirdly,  with  the  shareholders 
in  the  thoke;  and  lastly,  with  the  shareholders  in 
other  thokes.  Meld  that,  if  a  person  was  a  near 
relative,  he  fulfilled  all  the  conditions  required,  and 
there  was  no  necessity  that  he  should  belong  to  the 
same  thoke  as  the  vendor.  Hel  i,  alsn,  where  the 
parties  were  Mahomedans,  that  the  wife  of  the  vendor 
must  be  regarded  as  a  near  relative  within  the 
meaning  of  the  wa}ib-ul-urz,  and  that,  tho.igh  she 
was  not  a  shareholder,  she  eouM  not  be  considered 
a  stranger,  that  is,  a  person  who  had  no  interest  whsA- 
ever  in  the  family.  Mahovbd  Titicbb  r.  Hvjjbi 
aliae  KhujjAI  .OH*.  W.,  14S 

8d.    Partition,  Effect   ai—Co^ 

ehttrere—"  Village*'— Effect  of  perfect  partition  on 
oor&tants  contained  in  the  woJi6'ul'Urz. —The  wt^ 
jib'ul-urs  of  a  village  contained  a  covenant  among 
the  co-sharers  that,  in  the  event  of  any  one  of 
them  selling  his  share,  a  right  of  pre-emption  should 
be  enforceable,  first,  by  a  "  near  shareholder  ** ;  next* 
by  a  partner  in  the  thoke ;  and  thirdly,  by  a  partner 
in  the  village.  The  village  was  subsequently  divided 
into  three  separate  mehals  by  means  of  a  perfect 
partition  under  the  N.-W.  P.  Land^Bcvenne  Act 
(XIX  of  1873).  J£eld  that  the  agreement  regarding 
pre-emption  remained  in  force  lifter  the  partition.  The 
term  **  village, "  as  used  in  the  wajib-ul-urz,  means  a 
definite  area  of  Lmd  with  houses  upon  it,  and  does  not 
necessarily  imply  a  jcnnt  ownership  of  such  land, 
inasmuch  as  after  partition  there  may  remain  some 
community  of  intemt,  and  things  held  and  used  in 
conmion  by  all  the  inhabitants.  Every  one  who  Irres 
in  that  area  hat  a  share  in  it,  and  may  therefore  be 
regarded  as  a  "  shareholder  **  within  the  meaning  of 
the  wajib-ul-urz.    Ookas  SuroH  «.  Maitkit  Lal 

tLTj^U^l  AU^  772 

94.  — —  Perfect  [partition  of  mehal 

-  N.'  IT.  P.  Land  Retenne  Ad  (XIX  of  187SJ, 
*.  i9i—No  neeb  wajih-nUnrs  framed  on  partition — 
I'rc'empiiofi  claimed  nnder  toajih-ul'urz  of  undiw* 
ded  mehal — Cuetom—Oo^eharert — Sieeadat  deh. 
—Where,  on  the  perfect  partition  of  a  mehal 
under  the  N.-W.  P.  Land  Bevenue  Act,  187^,  no 
new  wajib-ul-urt  has  been  framed  lot  any  of  the 
new  mehals,  the  question  whether  or  how  fex  a 
contract  or  a  custom  of  pre-emption  recorded  in 
the  wajib-ul-urz  of  the  undivided  mehal  is  still  in 
force,  or  who  is  entitled  to  claim  the  benefit  of  it, 
is  not  capable  of  any  absolute  or  invariable 
answer.  It  depends  in  each  case  npon  the  proper 
construction  of  the  terms  of  the  particular  contract 
or  the  proper  interpretation  of  the  particular  cu^m 
recorded,  assuming  that  there  is  no  evidence  of  any 
intenfioo  on  the  part  of  ^e  oo-sharers  at  the  time 
of  partition  to  put  an  end  to  the  contract  or  thft 
custom.    But  there  Is  a  strong  presumption  against 
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3.  CONSTRUCTION  OT  WAJIB-UL-UBZ 

— continued, 

«ach  claims  for  prc-emplioa  when  made  after  perfect 
pariitioQ  by  pcnons  wbo  are  no  longer  eo-sharen 
of  the  vendor ;  and  where  tiie  language  of  the  wajib* 
ul-nri  iBambiguoQB,  thU'prefomptioa  may  be  decisive. 
The  wajib-vl^orz  of  a  village  fuming  one  undivided 
mehal  recorded  a  right  of  pre-emption  by  oastom 
as  existing  in  favour  of  "  hissadariin  deh  'f  in  cases  of 
transfer  by  a  "hissadar"  of  his  share  or  "hissa''  to 
«  stranger.  After  a  perfect  partition,  on  which 
no  new  «ajib-ul-urz  was  framed*  and  after  a  subse- 
quent  sale  to  a  stranger  of  land  in  one  of  the  new 
mehals*  a  person  who,  prior  to  the  partition,  was 
«  co-shsrcr  of  the  vrndor  in  the  undivided  mehal,  but 
who,  since  the  partitionj  owned  a  share  only  in  another 
of  the  ucw  inc-hals,  claimed  pre-emption  under  the 
old  wajib-ul-ur*  as  a  •*hissadar  deh."  ff eld  hy 
the  Full  Bench,  upon  the  construction  of  the  wajib- 
Til-ur?,  that  he  was  not  entitled  to  pre-emption. 
Dal JAKJAK  Sjhgh  t.  Kalxa  Sihoh 

[L  Ii.  B.»  92  AIL.  1 

95, IMvision  of  lands  In  Tillaire 

— Rifhi  of  sharrr  in  one  divUion  to  riffht  offtt* 
emptton  of  ehare  in  another  dtpieion* — The  gr^er 
portbn  of  the  lands  of  a  certain  village  were  CDvided 
into  ''thokes/'  each  thoke  comprising  a  certain 
amount  of  land,  and  the  rest  of  the  lands  were  held  in 
<;ommon  according  to  the  interest  of  the  oo-sharert  in 
the  vilbige.  The  wajib-ul-urs  contsdned  the  foUcfwiw 
provision  regarding  the  right  of  pre-emplioa :  "  Each 
eharer.  is  by  all  means  at  Hbtfty  to  transfer  his 
right  and  share,  but  first  of  all  the  transfer  should 
be  effected  by  him  in  favour  of  his  <ywn  brotheiv 
and  nephews  who  may  be  sharers,  and,  in  case  of 
their  refusal,  in  favour  of  the  other  owners  of  tlie 
thoke."  Seldt  in  a  suit  by  a  sharer  in  one  thoke  to 
•enforce  a  right  cf  pre-emption,  under  the  wajib-ul- 
vtrt,  in  respect  of  a  share  in  another  thoke,  that  the 
fact  that  the  plaintiff  in  common  with  all  the  sharers 
of  tho  different  thokcs  was  a  sharer  in  the  common 
lands  did  not  make  her  a  sharer  in  the  vendor's 
ihcke,  and  she  had  therefore  no  right  of  pre*emption 
under  the  wsrib-ul-urz.    Maya  BaX  t.  Laohho 

[I.  Ii.  B.,  9  AIL,  681 

Affirmed  on  appeal  to  the  Privy  Cotf  nc&l.    Laoh* 
CBo  V.  Mata  Bau     •        .    L  Ii.  R.»  0  AIL,  168 

[If.  B.,  lO  I.  A.,  1 


M. 


Nearer  co  slxftrvf—  Mortgage 


hg  conditional  eale— Limitation — Aequieecenee — 
Equitable  estoppel, ^^The  two  joint  owners  of  a  2 
annas  8  pies  share  in  a  village  jointly  executed  two 
•deeds  of  mortgage  by  conditional  sale,  each  for  a 
riiare  of  1  anna  4  pies^  in  favour,  respectively,  of 
N  and  A,  cd-diarers  in  the  vilhtge,  and  related  to 
the  vendors.  In  1875  the  conditional  sale  in  favour 
of  R  became  absolute,  and  he  was  recorded  as  pro- 
prietor of  half  the  share  of  the  vendors,  and  obtained 
posvession  thereof.  In  188:5  A  foreclosed  his  mort- 
gage and  obtuned  possesrion  of  the  other  half  share. 
S  thereupon  elided  the  right  to  purchase  the  half 
•share  so  acquired  by  ^  on  the  allegntion  that  he  had 


VR^:EMmON— continued. 

3.  CONSTBUCTION  OF  WAJIB-UL-UBZ 

—  continued, 

a  right  of  pre-emption  in  respect  thereof,  having  be* 
come  the  vendee  in  1875  of  the  other  half  share,  and 
therefore  being  the  "  nearer  co  sharer"  of  the  ven- 
dors within  the  meaning  of  the  wajib-uUurs,  and  also 
being  nearer  in  relationship  to  the  vendors  than  A, 
The  wajib-ul-urz  provided  that  each  cc*sharer  was 
competent  to  transfer  his  own  shtr j,  but  that,  when 
maldng  a  transfer,  it  was  incumbent  on  him  to  notify 
the  same  to  his  near  co-sharer,  and,  on  his  refusal,  to 
other  sharers  in  the  \iUagw'.  The  lower  Appellate 
Court  held  that  the  plaiotm  was  estopped  fr:.m  pre* 
f erring  a  claim  to  pre-emption  on  the  ground  that 
he  had  acquiesced  in  the  conditional  sale  in  iavour  Of 
the  defendant,  and  also  that  he  had  no  right  to  pre« 
emption  under  the  wajib-ul-urz.  Held  that,  iiias- 
much  as  from  1875  to  1882  the  onlv  owners  of  the 
2  annas  8  pies  share  were  the  plaintiff  mnd  the  mort- 
gagors, they  were  the  only  co-sharers  in  rrspect  of 
this  particular  share,  although  there  were  other  co- 
sharers  in  the  village ;  that  the  plaintiff  must  there- 
fore beregsorded  as  a  ''nearer  co- sharer '^  of  the 
vendors  than  the  defendant  within  the  meaning  of 
the  wajib-nl-urz,  and  that  as  such  he  was  entitled  to 
claim  pre-emption.  Meld  alto  that  the  right  of 
pre-emption  which  arcse  upon  the  sale  was  a  new 
right,  and  not  the  same  as  that  which  ftrosc  at  the 
time  of  the  mortga.'e,  inasmuch  as  the  wajib-ul-urz 
distinctly  contemplated  the  rig-ht  of  pre-emption  as 
arlsuig  upon  the  two  Afferent  e\  cntsof  mortgage  and 
sale ;  tlutt  the  alleged  acquiescence  of  the  plaintiff 
pre-emptor  therefore  occnrred  at  a  time  when  the 
right  claimed  by  him  was  not  yet  in  existence ;  and 
tlutt  consequently  the  claim  was  not  barred.  Bitp 
Nabaqt  v.  Awadh  Pj&abad    L  Ii.  B^,  7  An.,  478 

97.  ^  «  Stranger  »*  —  EfTtct    of 

joiming  stranger  as  co-sendee, — Undsr  the  terms  of 
a  wajilHsl-nrz,  successive  pre  emptive  rights  were 
given,  first,  to  **  own  brothers  ";  secondly,  to  '*  neat 
cousins ";  thirdly,  to  *'  shaiTliolvlCTs."  Msld 
(BfTKKliT,  J.),  the  parties  being  Mahomedans,  that  in 
regard  to  a  sale  of  land  to  which  this  ^vajib«n}-ura 
applied,  a  nephew  (brother's  ion)  of  the  vendee  was  a 
"  stranger,''  and  his  joinder  as  co-vendee  would 
vitiate  the  sale  and  let  in  other  persons  having  a 
right  of  pre  emptioa.  Bhurey  Mai  v,  Natsal 
Singh,  I.  L,  iZ.,  4  AIL,  269,  distinguished.  Amjad 
Ali  r.  MuSRtAQ  Ahhad   .  L  Ij.  B.,  17  AIL,  464 

In  the  same  case,  on  appeal  under  the  Letters 
Patent,  this  decision  was  npheld  by  Edoe,  C.J„ 
and  Kiros:, «/.    MxrtfH^AQ  Ahmxd  v,  Avjad  Axx 

[LIi.B.,19All.,8U 


IrO. 


Btifpulated    price-  *'  Uights 


and  interest"--**  Qimat"—'*  Sale*' -- Exchange,-- 
The  wajib-ul-nrz  of  a  village  gave  a  right  of  pre- 
emption by  a  clause  providing  that  in  case  of  trans* 
fer  by  any  co-sharer  of  his  rights  and  interests 
(haqiyat),  his  partners  should  have  a  right  to  pur- 
chase at  the  saine  price  (qimat)  as  the  vendee  had 
given.  One  of  the  co-sharers  transferred  to  a  stranger 
1  biswa  and  6  dhurs  of  a  grove  or  garden  in 
exchange  for  another  piece  of  land.    Held  by  the 
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8.  CONSTEirCTION  OF  WAJIB-UL-UBZ 
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Fall  Bench  that  this  transaction  was  a  transfer  of 
haqiyat  within  the  terms  of  the  wajib-nl-urz. '  Held 
also  that  tho  plot  of  Und  which  was  given  in  ex- 
change for  the  1  biswa  and  6  dhurs  must  be  consi- 
dered as  a  price  (qimat)  within  the  terms  of  the 
wajib-nl-urz.  Per  Mahhood,  J.,  that  the  word 
"  qimat "  mnst  be  interpreted  in  the  sense  given  to 
it  by  the  Mahomedan  law,  including  not  only  money, 
but  other  kinds  of  property  capable  of  being  valued 
at  a  definite  sum  of  money,  and  covering  the  con- 
sideration of  '*  sale  "  as  well  of  exchange  as  defined 
in  ss.  64  and  118  of  the  Transfer  of  PiDperty  Act 
(lY  of  1882),  respectively.  Niahat  Ali  v.  Abhat 
BiBi  .    1. 1<.  B.,  7  AIL,  626 


^w. 


Simple   mortgage—*'  Trant* 


fer^'—Mortgc^e—Charge—Aet  IV  of  1892  f  Trans 
fer  of  Property  Act),  #.  58. — ^The  wajib-nl-urz  of  a 
village  gave  a  right  of  pre-emption  to  co-sharers  on  a 
transfer  (intikan  by  sale  or  mortgage  (rahn)  by  a 
oo-sharer  of  **  rights  and  interests  "  (hakkiyat).  Per 
'PwTKEuAM,  C.J, — That  as  a  simple  mortgage,  as 
defined  in  s.  58  of  the  Transfer  of  Property  Act, 
1882,  by  giving  a  right  to  sell,  transfers  an  interest* 
hi  the  property  mortgaged,  a  dmple  m(vtgage  of  his 
share  by  a  oo-sharer  created  a  right  of  pre-emption 
under  the  terms  of  the  wajib-ul-urz.  Per  Mahmoob, 
J, — ^The  circumstance  that  possession  had  not  been 
transferred  to  the  mortgagee  was  one  which  had  no 
bearing  on  the  question  whether  a  right  of  pre-emp- 
tion arose  under  the  terms  of  the  wajib-ulurz  in  the 
case  of  a  simple  mortgage.  The  word  *^  intikaU"  as 
used  in  Hindustani,  has  the  broadest  meaning  in 
connection  with  "alienation,''  *' conveyance,"  "as- 
rignment,"  or  "transfer''  of  rights  in  immoveable 
property.  The  word  "hakkiyat"  means  rights  and 
intercuts  in  tho  legal  sense  of  the  phrase.  The  word 
"rahn  "  is  a  generic  word  indicating  all  that  is  in* 
duded  in  the  English  word  "  niortgaige,"  and  is  not 
linuted  to  usufructuary  mortgages,  but  includes  simple 
mortgages  also.  When  general  words  are  used  in 
a  document,  they  must  be  undentood  in  a  general 
sense,  unless  they  are  accompanied  by  any  expression 
limiting  or  restricting  their  ordinary  meanmg,  or 
unless  such  limitation  or  restriction  arises  from  neces- 
Hury  implication.  The  words  "  intikal,"  "  hakkiyat," 
and  "  rahn"  in  the  wajib-ul-urz  could  be  understood 
only  in  the  most  general  sense.  "Mortgage,"  as 
understood  in  Indian  law,  includes  simple  mortgage 
as  well  as  usufructuary,  and  one  is  as  much  a  "trans- 
fer of  an  interest  in  specific  immoveable  property  "  as 
the  other.  A  simple  mortgage  is  a  "  transfer,"  being 
the  transfer  of  the  right  of  sale.  Held,  therefore, 
by  Mahxood,  J.»  that  a  right  of  pre-emption  accrued 
under  the  terms  of  the  wajib-ul-urz  in  the  case  of  a 
simple  mortgage  by  a  co-sharer  of  his  share  to  a 
"stemger."  Per  Bbodhubst,  J.,  that  one  of  the 
entries  in  a  statement  showing  the  transfers  which 
had  taken  place  in  the  village  at  or  about  the  time 
the  wajib-ul-urz  was  framed,  which  statement  was 
connected  with  the  wajib-ul-urz,  related  to  a  simple 
mortgage,  from  which  it  appeared  that  it  was  the 
intention  that  the  co-sharers  should  have  the  right  of 
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pre-emption  in  all  cases  of  mortgage,  whether  usufruc- 
tuary or  otherwise,  and  therefore  a  right  of  pre-emp- 
tion accrued  under  the  terms  of  the  wajib-ul-urs 
in  the  case  of  a  simple  mortgage.  Per  Duthoit,  J., 
that  a  pre-emptive  right  was  nused  by  the  terms  of 
the  wajib-ul  urz  only  upon  the  occurrence  of  a  trana^ 
fer  of  a  share  in  the  property  of  the  mehal,  and  a 
simple  mortgage  was  not  a  transfer  of  property. 
OLDFiBiiD,  «/:— The  word  "transfer"  used  in  th& 
wajib-ul-urz  was  not  intended  to  refer  to  a  simple 
mortgage,  but  to  mortgages  where  possession  of  the 
property  passes  to  the  mortgagee.  Shbobatak  Kvab 
V.  Hahipaii  Efab     .        .    I.  Ii.  Ry  7  AIL,  25S 


100. 


Mortgage  by  oonditional 


sale— "a7rafw/«r  "—  Ttanefer  of  Property  Act  (IV 
of  1882J,  e.  68, — A  clause  in  the  wajib-ul-urz  of  a 
village  gave  a  right  of  pre-emption  in  respect  of  "  trans- 
fer "by  the  sharers  of  their  rights  and  interests  by 
sale  and  mortgage.  Held  that  a  deed  of  conditional 
sale  of  a  share  in  the  village,  which  did  not  transfer 
possession,  was  a  transfer  of  an  interest  in  the  village, 
and  was  sufficient  to  let  in  the  right  of  pre-emption, 
Sheoraian  Knar  v.  Mahipal  Kuar,  J.  L.  B,,  7  All^ 
258,  followed.     Azdcan  Bebi  v.  Ajob  Ali 

[I.  Ii.  B.,  7  A1L»  34a 


lOL 


Conditional  sale.— The  pre- 


emptional  rights  of  the  parties  to  a  deed  of  condi- 
tional sale  cannot  be  affected  by  a  wajib-ul-urs 
prepared  subsequently  to  the  execution  of  the  deed  of 
conditional  sale,  but  prior  to  the  sale  becoming'abso* 
lute,  they  not  being  parties  to  the  wajib-ul*urz,  and 
the  wajib-ul-urz  not  apparently  indicating  any  pre- 
existing custom  of  pre-emption  in  the  village. 
Raghubir  Singh  v.  Nandu  Singh,  Weekly  Notee, 
All,,  1891,  p,  134,  &tinguished.  Bborak  Bai  v. 
NAin>  KiSHOBB  Bai  I.  I<.  B«,  14  Aii,^  841 


102. 


Sale  without  registration. 


of  transfer— rraa*/Vr  of  Property  Act  (IV  of 
1882J,  e,  54 — Fraudulent  omieeion  to  transfer  hy 
registered  instrument, — The  wajib-ul-urz  of  a  village, 
gave  the  co*sharers  a  right  of  pre-emption  in  isases 
where  any  one  of  them  should  wish  to  "  transfer  his 
share  wholly  or  partly  by  sale  or  mortgage."  One  of 
the  co-shar^  entered  into  a  transaction  by  which  he 
transferred  the  possession  of  his  share  to  a  stranger 
for  H300  and  had  mutation  of  names  effected  in  the 
Bevenue  Department,  but,  in  order  to  avoid  the  right 
of  pre-emption,  the  parties  omitted  to  execute  or 
register  a  deed  of  sale  in  respect  of  the  transfer. 
Held  by  the  Fall  Bench  (Mahhoob,  J„  dimenting) 
that  the  transaction  gave  rise  to  the  right  of  pre- 
emption within  the  meaning  of  the  wajib-ul-urz» 
J'er  Pbthbbax,  CJ".,  that  the  terms  of  the  wajib- 
ul-urz  meant  that,  if  any  co- sharer  transferred  hia 
right  wholly  or  partly,  the  right  of  pre-emption 
should  arise  s  that  although  the  legal  interest  in  the 
share  was  never  transferred,  the  effect  of  the  transac- 
tion in  question  was  to  transfer  absolutely  the  whole 
right  of  possession  from  the  vendor  to  the  vendee,  and 
that  it  was  therefore  such  a  transfer  as  let  in  the 
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PBXS-EHFTION-  continued. 

3.  CONSTBUCTION  OV  WAJIB-UL-URZ 

— concluded. 

Tight  of  pre-emption.  Per  Stbaight^  J,,  tbat,  inas- 
much as  the  defendants  deliberately  omitted  to 
ohserve  the  necessary  legal  formality  of  a  registered 
instmment  with  the  object  of  defeating  the  pre- 
emptive right,  it  was  very  donbtfnl  whether  a  Court 
of  equity  would  be  justified  in  allowing  them  to  set  up, 
snd  in  giving  effect  to,  a  defence  based  upon  their  own 
intentional^vasionof  the  law.  Per  OIiBVIbld  and 
Bbodhubbt,  i7*7.»  that  the  failure  of  the  parties  to  the 
transfer  to  comply  with  the  requirements  of  s.  64  of 
the  Transfer  of  Property  Act  (IV  of  1882)  as  to  the 
manner  in  which  the  transfer  should  be  made  did 
not  alter  the  nature  of  the  transaction  or  affect  the 
fact  that  a  sale  had  been  made,  and  could  not  affect  a 
pre-emptor's  right  in  respect  of  it.  Per  Mahuood, 
J„  that  a  valid  and  pei^ected  sale  was  a  condition 
precedent  to  the  exercise  of  the  pre-emptive  risht ; 
that  in  the  present  case  nothing  had  happened  which 
could  properly  be  termed  a  "  sale  "  within  the  mean, 
ing  of  the  wajib-ul-urz ;  that  the  application  for 
mutation  of  names  not  having  been  registered,  the 
provisions  of  s.  64  of  th&  Transfer  of  Property  Act 
prevented  it  from  taking  effect  a^  a  sale,  or  passing 
the  ownership  from  the  vendor  to  the  vendee ;  and 
that  therefore,  under  the  wajib-ul-urz,  the  right  of 
pre-emption  could  not  arise.    Jahei  v.  Gibjadat 

[I.  I..  B.,  7  All.,  482 

108. 


Calculation  of  price.  Mode 

of — Proportionate  share  of  jmrchaee'money. — The 
wajib-ul-urz  of  a  village  contained  this  clause  regard- 
ing; the  transfer  of  shares  by  sale  or  mortgage,  wz., 
'''Whenever  a  shareholder  intends  to  transfer  his 
rights,  his  nearest  co-sharer  shall  be  first  entitled  to 
purchase  the  same,  and  on  his  refusal  the  other  shar- 
ers in  the  thoke,  and  on  their  refusal  sharers  in  other 
thakes,  will  be  entitled."  8,  the  prrprietcr  of  a  4 
pies  share  in  one  thoke  and  of  a  9  pies  share  in  another 
thoke,  sold  both  shares,  together  with  a  bunga- 
low, garden,  and  factory  situated  on  the  land  com- 
prised in  the  4  pies  share,  for  it  10,000  to  T  and  others, 
shareholders  in  the  thoke  containing  the  9  pies  share. 
2)  and  others,  shareholders  in  the  thoke  containing 
the  4  pies  share,  sued  to  obtain  possession  of  that 
share  and  the  bungalow,  garden,  and  factory,  claim- 
ing the  right  of  pre-emption  under  the  wajib-ul-urz, 
on  payment  of  a  proportionate  part  of  the  purchase- 
money,  which  they  estimated  at  four-thirteenths  of  that 
sum,  calculating  the  numbers  of  pies  sold.  It  was  held 
(in  accordance  with  the  opinioii  of  the  Full  Bench)  that 
the  plaintiffs  were  entitled  to  claim  the  right  of  pre- 
emption in  respect  of  the  4  pies  share  to  the  exclusion  of 
the  9  pies.  It  was  also  held  that  the  right  of  pre-emp» 
tion  ^d  not  extend  to  the  bungalow,  garden,  and  fac- 
tory. Instead  of  adopting  the  plaintiffs'  mode  of 
calculating  the  price  payable  for  the  property  claimed, 
the  lower  Courts  should  have  ascertained  separately 
the  value  of  the  several  properties  sold.  Salio  Rav 
V.  Dbbi  Pabshai>  .         .        •        .    7  K.  W.,  88. 
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cise  his  right  of  pre-emption  must  take  the  bargain  as 
it  was  made.  Any  apportionment  of  the  purchase- 
money  is  altogether  illegal.  Madhttb  Chukdbb 
Nath  Biswas  v.  Tombb  Bbwab    .    7  W.  B.,  210 

105. 


Dispute  as  to  price— uirro«^«- 

ment  between  vendor  and  vendee.  — In  a  suit  to 
establish  a  right  of  pre-emption  to  property  which 
had  been  sold,  in  which  the  plaintiff  alleged  that  the 
actual  value  was  different  from  that  which  was-  recited 
in  the  deed  of  sale  between  the  defendants*  1  he  vendor 
and  vendee, — Beld  that  plaintiff  was  entitled  to  have 
the  property  at  the  price  agreed  upon  between  the 
vendor  and  the  vendee,  but  not  to  the  benefit  of  an 
arrangement  by  which  a  portion  of  the  price  had  been 
allowed  to  remain  in  the  hands  of  the  vendee  that  he 
might  pay  off  a  mortgage-debt.  Qolah  Athta  v. 
Jor  MxrvGUL  SiHGH  18  W.  XL,  486 


106. 


Bights  of  pre-emptor~^af« 


money*  Illegality  of.— A  perscn  claiming  to  exer 

YOL.  IV 


contract — Deduction  of  amount  recovered  hu  vendee, 
—  A  pre-emptor  is  entitled  to  all  the  benefit  which 
^the  vendee  takes  under  the  contract  of  sale.  Held 
therefore,  where  a  certain  sum  was  fixed  as  the  price 
of  the  property,  and  such  sum  was  paid  by  the  vendee, 
but  it  was  subsequently  agreed  between  him  and  the 
vendor,  as  part  of  the  sale-oontract,  that  the  vendee 
should  recover  for  his  own  benefit  certain  moneys  due 
to  the  vendor  at  the  time  of  the  sale,  and  the  vendee 
recovered  such  moneys,  that  the  pre-emptor  was 
entitled  to  a  deduction  of  the  amount  of  such  moneys 
from  the  sum  originally  fixed  as  the  price  of  the 
property.    Tajavmvl  firsAiv  v.  Uda 

[I.  L.  B..  8  AIL,  668 
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Bad  title  of  vendor  as  to 


part  of  property"  Pre-emptor  and  preferential 
pre-emptor. — Certain  persons  sold  an  8-anna  share  of 
a  village.  G  sued  the  vendors  and  purchasers  of  the 
share  to  enforce  his  right  of  pre-emption  in  respect 
of  the  sale,  and  obtained  a  decree.  M,  claiming 
1  anna  4  pies  of  the  share  as  his  property,  sued  the 
vendors  and  purchasers  of  the  share  and  O  for  such 
1  anna  4  pies,  and  obtained  a  decree.  He  then  sued 
the  same  parties  to  enforce  his  right  of  pre-emption  in 
respect  of  the  remainder  of  the  share,  that  is,  6  annas 
8  pies,  claiming  to  pay  only  a  proportionate  amount  of 
the  price  paid  for  the  whole  share.  Held  that  Jlf  was 
not  bound  to  pay  the  price  paid  for  the  whole  share 
but  only  the  proportionate  amount  of  such  price. 

MUHAHXAD  LAtIB  17.  QoBIim  SlNOH 

[I.  Ii.  R.,  6  AIL,  882 
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Amount  of  purohase-money 


—Mortgage  by  oonditionl  sale — Reg,  XVII  of 
1806,  e.  8— Foreclosure.— Held  thxt  a  proceeding 
under  Regulation  XV II  of  1 80  *  foreclo^ng  a  mortgage 
by  conditional  sale  was  not  conclnsive  as  to  the  amount 
of*  the  mortgage-money  against  pemons  subsrquently 
claiming  to  enforce  a  right  of  pre-emption  and  raising 
the  question  as  to  the  amount  of  the  purchase- money. 
Forles  v.  Ameeroonnissa  Begum,  10  Moor^s  I.  A., 
340t  referred  to.  Also  that,  on  general  principles, 
a  decree  in  a  suit  to  foreclose  a  mortgage  by  condi- 
tional sale  cannot  bind  a  person  not  a  party  to  the  suit 
claiming  to  enforce  a  right  of  pre-emption  nud  raising 

10  V 
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A  BimiUr  question.  Held  aim  that  a  person  claiming 
a  right  of  pre-emption  in  respect  of  a  mortgage  by 
oon£tiooal  sale  was  bound  to  pay  as  the  price  of  the 
property  the  entire  amonnt  due  en  such  mortgage  at 
the  time  it  became  absolute.  Ashih  Ali  v.  Mathunw 
Kaudu,  X,  L,  B.,  5  AIL,  187,  followed.  Tawakhfl 
Baiv.  lAoHiCiLH  Bai.  Tawaxhvl  Bai  v.  Shbo 
Ghulax        .  .      I.  Ii.  R,  e  All.,  841 

100.- Arrangement  between  ven- 
dor and  vendee  as  to  payment  of  purchase- 
money — Miifhi  of  pre^empior  to  Hand  in  the  post- 
tion  of  ihe  pnrehas$r.—A  co-sharer  of  a  village  sold 
part  of  his  share  to  a  stranger.  This  sale  was  subject 
to  a  right  of  pre-emption  created  by  the  wajib-ul-urz 
in  favour  of  tibe  partners  of  the  vendor.  Onl j  a  part 
of  the  purchase-money  was  paid  in  eaeh«  it  being 
agreed  that  the  balance  should  remain  ou  credit,  and 
be  secured  by  two  deeds  in  which  the  property  was 
hypothecated  by  the  purchaser  to  the  vendor.  JBteld 
that  it  could  not  be  said  that  the  partners  of  the  vendor 
had  not  only  the  right  of  pre-emption,  but  also  the 
right  to  be  put  in  the  same  position  with  reference  to 
all  the  peculiar  incidents  of  the  payment  of  the  pur^ 
chase-money  as  that  arranged  between  the  vendor  and 
purchaser.    Kihal  Singh  v.  Eokalv  Sihgh 

[I.  I..  R,  8  Aa,  29 

HO.  Concealment  by  vendor 

and  vendee  ofAGtoal-prioe—Svidenee^Markei 
valme,^In  suits  for  pre-emption*  where  the  Court  has 
come  to  the  conclusion  that  the  priee  alleged  in  the 
deed  of  sale  is  not  the  true  eontractipriee,  and  where  it 
cannot  ascertain  the  true  price  by  reason  either  that  the 
vendor  and  vendee  refuse  to  disclose  the  same  by  their 
o^n  evidence  or  their  evidence  cannot  be  believed,  the 
Court  should  ascertain,  if  posible^what  was  the  market 
price  of  the  property  in  dispute  at  the  time  of  the  sale» 
and  accept  that  market  price  as  the  probable  price 
agreed  upon  between  the  parties.  It  is  for  the  plaintiff 
either  to  show  what  was]  the  actual  contract  price  or  to 
give  substantial  evidence  on  which  the  Court  can  act, 
showing  what  was  the  market  value  at  the  time  of  the 
sale.    Agas  Sikgh  v.  Baghubaj  Singh 

[I. !«.  B.,  9  All.»  471 

111. Clause  in  wi^ib-iil-iirs  fixing 

price  in  ease  of  sale  to  a  co-sharer—  Vendor  and 
pnrohcuer — Sale  to  a  atranger  for  higher  priee — 
Agreement  running  with  land — Pre- emptor  entitled 
to  take  property  on  payment  of  price  fixed  in  wt^ih' 
nl'^r* — Purchaser   entitled  to    recover    purchaee' 
moneg.^Uhe  wajib-ul-urz  of  a  village  contained  a  pro- 
visioB  that  any  eo-sharer  desiringr  to  sell  his  share 
shoold  offer  it  to  the  other  co-sharers  before  selling  it 
to  a  stranger,  and  further  that,  in  case  of  sale  to  a  co- 
sharer,  the  price  to  be  paid  should  be  calculated  in 
proportion  to  the  price  fior  which  a  particular  share 
had  been  sold,  in  1860.    One  of  the  co-sharers,  with, 
out  first  cffering  his  share  to  the  other  co-sharers,  sold 
it  to  a  stnuiger,  for  a  price  higher  than  that  which 
would  be  payable  according  to  the  above-mentioned 
provision.     A  suit  for  pre-emption  was  brought  by  a 
co-sharer  against  the  vendor  and  the  purchaser,  and 
the  plaintiff  claimed  the  benefit  of  the  sale  upon  pay- 
ment of  a  sum  calculated  according  to  the  condition 
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of  the  wajib-ul-urs  relating  to  sales  between  co-sharen. 
Held  by  the  Full  Bench  that  the  condition  of  the^ 
wajib-ul-uri  regarding  the  price  to  be  paid  for  the 
sWe  was  still  binding  on  the  land,  notwithstandiog 
tne  sale ;  that  a  oo-tluu«r  was  entitled  to  purchase  the 
share  at  the  price  agreed  before  it  could  be  sold 
to  anyone  else,  and  in  ease  of  sale  to  a  stranger  could 
call  on  the  vendor  and  the  purchaser  to  hand  it  over 
on  payment  of  such  price  ;  and  that,  if  the  strango 
vendee  had  paid  more  than  was  payable  according  to 
the  wajib-ul-urz,  he  was  entitled  to  recover  it  from 
the  vendor.  Akkar  Singh  v.  Jmaia  Singh,  Weekly 
Notes,  All.,  1885,  p.  216,  distinguished  by  Tybbbll^ 
J*  Kabim  Bukhbh  Khah  v.  Phctul  Bibi 

[L  li.  B.,  8  AU^  lOa 

112.^ 


— Ag  r  e  e  me  ni 

running  Ufith  the  land—Pre'emptor  entitled  to  take 
property  on  payment  of  price  fixed  tn  wtjib-uhurt,^ 
The  pre-emptive  clause  in  the  wajib-ul  urs  of  a  village 
coatalned  a  provision  that  the  right  of  pre-emptioa 
could  be  enforced  on  payment  of  such  sum  as  would 
represent  the  "kimat  i-mnrav  vajah,"  that  is  ac- 
cording to  current  rates.  A  suit  for  pre-emption  was 
brought  against  the  vendor  and  vendee  of  a  certain 
fractional  share  in  the  village,  and  the  plaintiff 
claiming  the  benefit  of  the  above  provirion  disputed 
the  price  entered  in  the  sale-deed  as  the  proper  price 
for  the  share  acoordbig  to  current  rates.  Held, 
following  Karim  Bdksh  Kh^n  v.  Phula  Bibi,  L  X. 
B,,  8  AIL,  102,  that  a  co-sharer  was  entitled  to 
purchase  the  share  sold  at  a  price  to  be  ascertained 
according  to  the  rule  in  that  behalf  contained  in  the 
wajib-ul-urs,  and  the  condition  in  the  wajib-ul-nrs 
regarding  the  price  to  be  paid  for  the  share  sold  was 
binding  on  the  land  and  therefore  biudmg  on  the 
stranger  vendee.    Upmahi  Kuab  v.  Bak  Diw 

[I.  Ii.  B.,  10  AIL,  6S1 


113.  ;—  Application  for  refund  of 

money  paid  into  Court  hj  a  snocessAU 
plaintin  in  a  suit  for  pre-emption,  the 
decree  havizig  been  set  aside  on  appeal — 

Citil  Procedure  Code  (1882 J,  s.  583  -Interest 

A  plaintiff  in  a  pre-emption  suit  obtianed  a  decree 
and  paid  into  Court  the  pre-emptive  price  as  stated 
in  that  decree,  and  the  money  was  drawn  out  of 
Court  by  the  vendor.  Subsequently  the  decree  was 
reversed  on  appeal,  and  the  plaintiff  then  applied 
under  s.  683  of  the  Code  of  Civil  Piwsedure,  for  a 
refund  of  the  money  paid  into  Court  as  above  de- 
scribed with  interest.  Held  that  the  pre-emptor 
was  entitled  to  a  refund  of  the  money  tO:rether  with 
interest  up  to  dato  of  repayment.  Bogere  v. 
Comptoir  1/  JEseompte  de  Paris,  L,  B„  3  P.  C„  475, 
followed.  Jaswani  Singh  v.  Dip  Singh,  J.  L.  R.,  7 
AIL,  432,  referred  to.  Batii  Prasad  v.  Chattarpal 
Duhey,  Weekly  Notes,  AIL  (1888),  287,  dissented 
from.    BHAGhWAN  Sikgh  c.  U]cicat-17l-Haskain 

[I.  L.  B.,  18  AIL,  262 

114. Decreed  pre-emptive  price 

paid  into  Court  by  pre'emptoT—Subsegueni 
partial  withdrawal  by  a  creditor  of  the  decree" 
holder  of  the  money  so  paid  ta.— The  holder  of  a 
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decree  for  pre-emption  p&id  the  decreed  pre-emptire 
price  into  Coart.  A  creditor  of  the  decree-holder 
applied  for  attachment  of  the  money  lo  paid  in,  and 
nltimately  was  allowed  by  the  Conrt  to  withdraw  a 
portion  of  it.  After  the  decree  for  pre-emption  had 
been  confirmed  in  appeal,  the  pre-emptor  applied  for 
posieeaion  of  the  pre-empted  prop^y.  Ifeld  that 
the  decree-holder  was  entitled  to  obtain  possession, 
and  that  it  was  not  competent  to  the  Court  to  pay 
out  to  any  one  bnt  the  person  entitled  to  it  under  the 
decree  for  pre-emption  any  portion  of  the  pre-emptive 
price,  so  long  as  the  decree  for  pre-emption  was  not 
-modified  or  reversed  in  appeal.  Abdus  Salak  v, 
WiLATAT  AM  Khak         .    L  L.  B.,  19  AIL,  266 
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^ant  for  pre'emption,  Breaoh  of -^  Suit  to  enforce 
covenant— Jfmr  brothers,  on  making  a  partition  of 
.  their  joint  property,  covenated  with  each  other  that 
if  any  one  of  them,  or  their  heirs,  had  to  sell  his 
•hare,  he  should  ofFer  to  sell  the  same  to  one  of  the 
co-sharera  One  of  the  brothers  having  died,  his 
widow  sold  his  share  which  she  had  inherited  with- 
out such  an  offer  to  the  surviving  brothers,  who 
thereupon  sued  her  and  her  vendee  for  possession 
up  n  payment  of  what  thev  alleged  to  be  the  value 
^f  the  property  (»t«.,  H27).  The  Munsif  found  the 
value  to  be  greater  (vie.,  B95),  and  set  aside  the  sale 
without  giving  possesdon.  The  lower  Appellate 
Court  made  an  order  tha^,  if  plaintiffs  deposited 
R95  in  Court,  their  appeal  mould  be  decreed. 
The  plaintiffs  deposited  the  amount,  and  a  decree  for 
possession  itras  given  them.  Meld  that  neither  of  the 
Courts  had  the  power  to  make  the  decrees  which 
they  did;  and  the  order  of  the  lower  Appellate 
Court  to  deposit  the  money  was  not  binding  on  the 
plainlilffs,  who  had  no  right  under  their  contract  to 
an  election,  after  the  value  had  been  ascertained, 
whether  they  would  purchase  at  that  price  or  not. 
.Quare—Can  a  perpetual  covenant  as  to  the  disposi- 
-tion  of  land  be  enforced  ?  TBipooba  Soondubsb  v. 
JVQ&VBVJiTB  DUTT  .  .     24  W.  B.,  321 

lie. Conditional,       decree— 

Appeal—Cosie—Cifnl  Procedure  Code,  ee.  214, 
5SS.— A  Court  of  first  instance  decreed  a  daim  for 
pre-emption  conditionally,  on  the  pre-emptor  pAyin^ 
into  Court  ftl26  withlu  a  specified  period,  and  also 
awarded  the  pre-emptor  e89.9.0  as  his  costs  in  the 
suit.  'W  ithin  the  specified  period  the  pre-empf  or  paid 
into  Court  the  ai25,  and  subsequently  executed  his 
decree  for  costs,  by  drawing  out  therefrom  the 
il89-9  0.  After  this,  the  decree  was  modified  on 
appeal,  the  Appelate  Court  raising  the  RlV5  pay- 
able as  the  condition  of  pre-emption  to  ft200.  and 
reversing  the  first  Court's  order  as  to  costs.  Withm 
the  period  specified  in  the  Appellate  Conn's  decree, 
the  pre-emptor  paid  into  Court  the  further  sum  of 
«75.  Subsequently  the  vendee,  defendant,  sppFied 
to  the  Court  under  s.  583  of  the  Code  of  Civfl 
Procedure  to  have  the  property  in  suit  restored  to 
him,  contending  that  the  pre-emptor  had  failed  to 

S.y  the   full    R200  within  the   prescribed  period. 
eld  by  Stbaioht.  J„  affirmintr  the  judgment  of 
JCaemood,  J.y  that  this  contention  njust  fail ;  that 
TOI*,  XT 


PJRB-BMPTIOir-<foa^tiwierf. 

4.  PUBCHASE-ICONET— 4k>m;«<M. 
the  payment  of  R125  doe  under  the  first  Court's 
decree  could  not  be  said  to  have  been  reduced  by  the 
pre^empto**  subsequently  executing  against  the 
amotint  so  paid  the  order  of  that  Court  in  his 
favour  for  costs,  and  that  the  subsequent  payment 
of  «75  within  the  period  prescribed  by  the  Appellate 
Court  satisfied  the  requirements  of  that  Court's 
decree,  subject  to  the  judgment-debtor's  right  to 
recover  the  oosts  realized  in  exeeation  of  the  first 
Court's  decree.  Sold  by  Ttbrell,  J.,  contra, 
that,  althouirh  the  pre-emptor  had  once  made  a 
payment,  which  for  a  few  days  was  a  compliance 
with  the  first  Court's  decree,  saoh  compliance  be-  ' 
came  immaterial  when  that  decree  was  modified  on 
appeal,  and  as  he  bad  never  had  in  any  Court  a 
cre*t  for  fl200,  as  required  by  the  Appellate  Court's 
decree,  which  alone  was  the  decree  in  the  caus^  he 
had  failed  to  fulfil  the  condition  essential  to  pre- 
emption, and  therefore  the  defendant's  application 
shoald  be  allowed.     BAUCiTEAirD  v.  PAttcHAM 

[L  Ii.  B.,  10  AIL,  400 


6.  PE0PIT8  OF  LAKD. 


U7. 


Ijambardar  oolleoting 
rents  fbr  oo-sharer— J2i^W  oftuit  by  pre-emp- 
tor to  recover  profits  aceming  hefween  the  date  of 
hie  decree  and  the  time  when  he^ohtained  mutdtion 
of  namee— Principal  and  agent,— Held  that  a  pre- 
emptor  who  had  obtained  a  decree  for  pre-.emption  in 
respect  of  a  share  in  k  pure  zemindari  village  could 
not  successfully  maintain  a  suit  against  the  judg^ 
meut- debtor  co-sharer  for  the  profits  of  the  pre- 
empted share  accruing  between  the  date  of  the 
original  decree  and  the  date  of  his  obtaining  mata- 
tioo  «f  names,  suoh  profits  having  been  collected  by 
the  humbardar,  but  not  pud  over  to  the  judgment- 
debtor  ;  inasmuch  as  neither  could  the  lambardar  be 
oonsidered  as  an  agent  of  the  oo-sharer,  whose  pos- 
session of  the  profits  was  the  possession  of  his. prin- 
cipal, nor  was  there  any  obligation  on  the  co-£irer 
to  collect  the  profits  and  hold  them  t<»  the  use  of  the 
plaintiff.    vSbi  Eishsk  Lax  r.  Atica  Eak 

[I.  Ii.  B.,  19  AH,  261 

6.  LOSS  OR  WAIVER  0?  EIGHT. 
US.  ^ ■  Beftual    to      purchase— 


Conditional  decree.-^Held  that  the  plaintiff,  having 
refused  to  purchase  at  the  sum  actually  given,  oonld 
not  come  into  Court  and  ask  for  a  conditional  decree, 
which  is  priven  in  cases  whei>e  a  higher  price  than 
was  actually  paid  has  been  alleged  to  have  been  paid 
to  the  prejudice  of  the  pre-emptor.  Kudhaba  «. 
Khumah  Singh  .        .        ,        .1  Agra,  26$ 

119.    — Bon4  fide  belief 

that  price  stated  is  in  excess  of  real  price, — A 
person  having  a  right  of  pre-emption  does  not  lose  it 
by  refusing  to  purchase  the  property  at  the  price  at 
which  it  is  offered  to  him,  because  he  believes  that 
such  prire  is  in  excess  of  the  real  price,  where  such 
belief  is  entertained  and  expressed  in  good  faith. 
Lajja  Prasad  v.  Pbbi  Psabad  . 

[1  la.  B,,  8  All.,  286 
10  V  8 


(    6991    ) 


DIGEST  OF  CASES. 


(    6892    ) 


PBXi-EMFTIOK — eonitnued. 
6.  LObS  OE  WAIVEE  OF  B,10WS:^continu6d. 
120.  Bflfect  of  imperfect  parti- 


tion on  right  of  pre-emption. —Where  there  is 
imperfect  partition, — viz,,  where  the  land  is  divided^ 
hut  the  Joint  liability  to  the  Government  rcAiains» 
and  the  property  is  n<yfc  made  into  separate  mehals, — 
the  right  of  pre-emption  is  not  lost.  Bah  Psbshab 
V.  BVLJKT  Singh       .        .        .2  Agra,  252 


121. 


Pre-emptor      opposing 


mutation  of  names— ^^lee^  of  such  opposition  on 
right  of  pre'emption. — Held  that  a  pre-emptor  is 
not  precluded  from  claiming  the  property  by  right 
of  pre-emption  because  he  opposed  the  mutation  of 
names  only  on  the  ground  that  the  vendor  was  not 
in  possession.    Pebba  v.  Shimbhoo  .  2  Agra»  848 

122. Insertion    of    names    of 

purohaser's  sons  in  deed  of  sale*  Effect  of— 
Absence  of  intention  to  defrauds—  Held  that  a  pr^ 
f  erential  right  to  purchase  is  not  lost  merely  \y  the 
inclusion  of  the  names  of  the  sons  of  the  purchaser 
in  the  sale-deed,  if  it  he  proved  that  the  actual  pur- 
chaser was  the  father,  and  the  names  of  the  sons 
were  in<*lnded  in  accordance  with  the  prevailing 
usage,  without  any  intention  to  defraud  the  other 
oo-sharers.    DowLVT  SuroH  v.  Ebdab  Singh 

[8  Agra,  26 


128. 


BO'Sale — Effect  of  re-eale  on 


riflht  of  pre'emption,—A  re-sale  cannot  destroy  the 
right  ot  pre-emption  in  a  property  the  sale  of  which 
is  admitted  by  the  vendor.  Pittooabax  v.  Sham 
loiiL  Sahoo    .         .  .    7  W.  B.9  206 


124. 


Aoquiesoence  in  mortgage 


by  conditional  sale — Meiinquishment. — Acquies- 
cence in  a  mortgage  by  conditional  sale  does  not  in- 
volve relinquishment  of  the  right  of  pre-emptioo  upon 
the  conditional  sale  eventually  becoming  absolute. 
Ajaib  Nath  v.  Mathuba  Pbabad 

[L  L.  B.,  U  AU.»  164 


125. 


Belinquishment   of 


right— P*"^*^*/**  of  property  sold  on  application 
of  tendee— Silence  of  prc'emptor— Waiver -- 
Estoppeh—^^^^^VLeDih  to  the  sale  of  a  one-third 
share  in  a  village,  the  vendee  applied  for  partition  of 
the  share.  A  co- sharer,  who  had  a  right  of  preemp- 
tion  in  respect  of  the  sale,  made  no  objection  to  this 
application,  and  the  partition  was  effected,  llie  co- 
sharer  afterwards  set  up  a  claim  to  pre-emption. 
Held  that  there  was  nothing  in  the  conduct  of  the 
pre-emptor  which  could  amount  to  estoppel,  or  to  a 
waiver  of  his  right  of  pre-emption.  Motee  Sah  v. 
Goklee,  N,-W.  P.  8.  D.  A„  1861,  p.  506,  cKstin- 
guidied  and  dissented  from  ;  and  Bhairon  Singh  ▼. 
Lalman,  Weekly  Notes,  AIL,' 1884,  p.  216,  referred 
to  by  Mahxood,  J,  Thavxan  Singh  v.  Jahaa- 
ITD-Dpr  .'         .         .        .    L  L.  B.,  7  Ally  442 

126.   ' ; Transfer  of  pro- 

perty  to  "  strofig^r  ** — Right  of  decree-holder  to 
possession.— The  h  Ider  of  a  decree  enforcing  a  right 
of  pre  emption,  who  subsi'quently  to  the  date  of  the 
decree  sells  the  property  to  a  **  stranger,"  and  permits 
the  latter  to  pacy  the  purchase-money  decreed  into 
Court,  does  not  by  such  conduce  debar  himself  from 


FBSSMFTION-  continmed. 

6.  LOSS  OE  WAIVER  OF  BIQET^  continued. 

obtaining  possession  of  the  property  in  execution  of 
the  decree.  Bajjo  v.  Lalman,  J.  L.  B,,  5  AIL,  ISO, 
and  Sarju  Prasad  v.  Jamna  Pr(t$ad,  unreported, 
distinguished.    Bah  Sahai  t.  Gata 

[L  t .  B.,  7  AIL,  107 

137.  -^ j Co'sharer  join" 

iny  relatives  with  him  in  claiming  right — Effect  on 
cO'Sharer*s  right— Stranger. — A  co -sharer  of  an 
estate,  who  has  a  right  of  pre-emption,  does  not,  merely 
by  joining  with  himself  memhers  of  his  family  whio 
are  not  co-sharers  in  such  estate  in  a  suit  to  enforce 
such  right,  defeat  such  right.  Manna  Singh  v. 
Samadhin  Singh,  I.  L,  R,,4AIL,252,  distinguished. 
Bhubbt  Mal  «.  Nawal  Sinqh 

[I.  Ii.  B.,  4  All.,  269 


128. 


Forfeiture  of  right— iSiitY  hg 


pre-emptor  and  "  stranger "  to  enforce  right — 
Effects  on  pre-emptor' s  right — **  Justice,  equity,  and 
good  conscience'^ — Mahomedan  latc^Held,  apply- 
mg  the  doctrine  of  the  Mahomedan  law  of  pre- 
emption, such  doctrine  being  in  accordance  with 
justice,  equity,  and  good  conscience,  that  a  co-sharer 
m  a  village  wlio  had  under  the  wajib-ul-urz  a  right 
of  pre-emption  in  respect  of  the  sale  of  a  share  who 
joined  a  "  stranger  "  (that  is,  a  person  who  has  not 
such  right)  witii  himself  in  suing  to  enforce  suda 
right,  thereby  forfeited  sach  right  Sheodyal  Earn 
V.  Ehyro  Earn,  A'.-  W,  P.  ^S*.  D.  A,,  1860,  p.  5S  ; 
Quneshee  Lai  v.  Zaraut  Ali,  2  N,  W„343s  and 
Fakir  Ratcot  v.  Emambaksh,  B,  L.  J?.,  Sup.  Vol^ 
85,  referred  to.    Bhawani  Pbabad  v.  Dakbit 

[L  Ii.  B.,  6  AIL,  107 

Bajjo  v.  Lalkan  .  I.  It.  B.,  5  All.,  180 

128.  Effect  on  ligbt  of  pre- 
emption of  breach  on  a  former  oceasioA 
of  the  provisions  of  the  wfl^ib-ul-urs  relat- 
ing to  pre-emption.— iS«mA/s->That  a  claimant 
for  pre-emption  under  a  wajib-ul-urz  would  not 
forfeit  his  right  to  pre-emption  if  upon  a  former 
occasion  he  had  violated  the  provisions  of  the 
wajib-ul-urz  by  mortgaging  his  share  to  a  stranger. 
Ookul  Chnnd  v.  Earn  Prasad,  Weekly  Notes,  All, 
(1889),  127,  followed.  Eajfo  v.  Lalman,  L  L.  E^ 
5  AIL,  180,  referred  to.   Uja^ab  Lal  «.  Jia  Lal 

[I.  L.  B.,  18  AIL,  882 


180. 


Effect   on  right   of  pre- 


emption  of  joining  a  stranger  in  suit  for 
pre-emption — Amendment  of  plaint — Striking 
out  nfime  of  party, -Where  a  plaintiff  having  s 
right  to  pre-empt  joins  with  himself  in  a  suit  for  pre- 
emption a  stranger,  i.e.,  a  person  who  has  no  such  right, 
he  thereby  forfeits  his  right  to  pre-empt,  and  this 
disability  cannot  be  overcome  by  amendlQg  the  plaint 
by  striking  out  the  name  of  the  stranger.  Bhawani 
Prasad  v.  Damrn,  J.  L.  E.$  5  All;  147 ;  Earn 
^ath  V.  Bndri  Narain,  L  L.  R.,  19  All.  148 ;  and 
Eida  Ali  v  Afutajar  Ali,  I.  L,  R.,  AIL,  65,  referred 
to.    Bhupal  SiiraH  v.  Mohan  SiNaH 

[I.  L.  B.,  19  AIL,  824 

13L  Sale  to  a  stranger— TFayti* 

ul-urS'^Re-saU  hefore  suit  to  a  co*sharer — Effed 


(    6993    ) 


DIGEST  OF  CASES. 


(    6994    ) 


TSE-'^llLPnOTSl—eoHclmded. 

6.  LOSS  OB  WAIYEB  OF  BlQWI^ccmoluded. 

qf  such  re-sale, — In  cases  of  pre-emption  based  upon 
a  wajib-ul-nrz  the  right  of  pre-emption  does  not 
survive  if  the  land  wliich  is  subject  to  pre-emption>, 
having  been  sold  to  a  stranger,  is  subsequently  re-sold 
by  the  stranger  vendee  before  efait  to  a  oo -sharer 
having  equal  rights  with  those  seeking  pre-emption. 
Sbbh  Ma£  v.  Httkak  SnroH 

[I.  Ii.  B.,  20  AIL,  100 


182. 


Non-payment     of     price 


fixed  by  decree  within  the  time  limited 
by  decree— J?^«c<?o/a«  appeal  from  a  decree  for 
pre-emption  on  the  time  limited  for  paying  in  the 
pre-emptive  price — Litn%tation'--Citil  Procedure 
Code  (18S2),  e.  214,  —A  decree  was  given  in  favour 
of  the  plaintiff  in  a  snit  for  pre-emption.  The 
plaintiff  paid  in  a  portion  only  of  the  pre-emptive 
price  within  the  time  limited  by  the  decree.  The 
defendant  appealed.  Long  after  the  time  prescribed 
for  payment  by  the  original  decree  had  expired,  the 
defendant's  appeiJ  was  dismissed,  but  the  time  for 
payment  was  not  extended  by  the  Appellate  Court's 
decree.  The  plaintiff  then,  after  the  lapse  of  a  period 
from  the  date  of  the  appellate  decree  in  excess  of 
that  which  had  been  given  him  for  payment  by  the 
decree  of  the  first  Court,  paid  in  the  balance  of  the 
pre-emptive  pnce,  which  was  accepted  by  the  Court. 
On  appeal  by  the  defendant  from  the  Court's  order 
directing  the  balance  of  the  pr!;«emptive  price  to  be 
received,  it  was  held  that  the  order  of  the  Court^ 
allowing  the  payment  was  without  jurisdiction,  the' 
decree  having,  on  the  expiration  of  the  time  limited 
without  payment  by  the  plaintiff,  become  a  decree 
in  favour  of  the  defendant,  and  the  plaintiff  having 
therefore  lost  his  right  of  pre-emption  under  i^. 
Jaqqab  Kath  Pijn>B  v.  Joehu  Txwasi 

[I.  Ii.  H.,  18  All.,  228 


7.  MISCELLA17E0US  CASES. 


188. 


Suit  for  pre-emptioa— Cm- 


torn  and  contract — Practice, — It  is  the  practice 
of  the  Courts  to  allow  claims  to  pre-emption  to  be 
asserted  on  the  grounds  both  of  contract  and  custom 
in  one  and  the  same  plaint.  Nehohul  r.  Than 
Singh 2N.  W.,222 

184. -^ Pleading  right  of  pre- 
emption— Right  pleaded  in  defence  to  tuit  for 
poaeeetion  hy  purchaser  of  co'tharer^e  rights  and 
interests. — ^A  co-sharer  of  a  village,  who  is  in  pos- 
sesdon,  cannot  plead  the  existence  of  a  right  of  pre- 
emption in  defence  to  a  suit  for  possession  by  the 
purchaser  of  the  rights  and  interests  of  another  co* 
sharer.  Ajvdhia  Baxhsh  SisGhH  v.  Arab  Ali 
Khan      ....    I.  Ij.  B.,  7  AIL,  892 

186. Want   of  opportunity  to 

exercise  right — Conditions  essential  before  aliens 
ation, — Held  that  the  plaintiff,  who  had  a  pre- 
ferential right  to  purchase,  and  had  no  opportunity 
offered  him,  had  a  right  to  enforce  those  conditions, 
a  compliance  with  w&ch  was  essential  before  alien- 
ation to  others.    Abdoollah  Khan  r.  Am bbbun 

[1  Agra,  274 


PRinTiTMTNABY  INQXJIBY. 

See  Cbimival  Pboobbubb  Codbs,  s.  S5l 
(1872,  8.  104  ;  1861-69,  0.  206). 

[14  W.  B.,  Cr.,  20 

See  Cbdcihal  Pbooebdings. 

[9  W.  B.,  Or.,  64 

See  Magibtbatb.  Jubisbiotiok  ob^Cok- 

XITMBVT  TO  SbSSIONS  CoTTBT. 

[8W.B.,Cr.,ei 
8  B.  L.  B.,  A.  Or.»  47 

See  Pbbsidbkcy  Maqibtbatb. 

[I.  !>.  B.,  16  Bom.,  169 

See  Bbtision— Cbihinal  Casbs — Misobl- 

LAITBOUS  CaBBS. 

[I.  I..  B.,  20  Calc,  849 

See  SAHOnoir  to  Pboseoutiob  -Katubb, 

FOBIC,     AND      SlTBFIOIBNOY     OB,     SlKO- 

TiOB .         .    I.  Ij.  B.,  6  AIL,  98,  lOl 

[L  It.  B.,  20  Calc,  474 

I.  L.  B.,  16  All.,  892 

See  Sabotiok  to  Pbosbcutioh  — Powebto 
OB  AN  !■  Sanction. 

[I.  It.  Bm  19  Gale,  846 
LK  B.,28Calc.,  682 

FBEBOaATIVtES  OF  THE  GBOWXT. 

— Statute  limiting-* 


See  SuPBBaiB  Coubt,  Bombat. 

[8  Moore's  I.  A.,  468, 488 

FBEBCBIFTION. 

Col. 

1.  CiAiK  TO  Pbbbobxption  .        .  6994 

2.  EA8B3CBBTS  .  .  .  *  .  6996 

(a)  Obnbballt  •  •  .  •  6995 
{h)  HonsBS  AND  othbb  BuiLDZNas     .  6996 

(c)  Land 6997 

(d)  MoNBT  Allowancb     .        .         •  6999 

(«)  Obbiob 7000 

(/)  CoiiUiOTiON  OF  Bbybnfb    .         .  7000 

(g)  PBI7A0Y 7000 

(&)  Light  and  Aeb  .  .  .  •  7001 
(»')  Bight  of  Way  ....  7010 
(j)  Bight  oonobbning  Watbb  •  7018 
{k)  Tbbbs 7022 

See  Cabbs  ttndbb  LpaTATiON  Act,  1877, 
B.  26  (lb71,  s.  27). 

1.  CLAIM  TO  PBESCBIPTION. 

Assertion  of  rights  Form  of— 


JSleetion  in  alternative  case, — The  right  asserted  in 
a  claim  founded  on  prescription  should  be.  strictly 
and  clearly  defined,  and  cannot  be  based  on  rights 
which  are  inconsistent.  When  a  party  is  ciJled 
upon  by  the  Court  to  elect  which  branch  of  a  double 


(    6995    ) 


DIGEST  OF  CASES. 


(    0996    ) 


I.  CLAIM  TO  PBBSGBIPTIOK— 0o«6/ikf«<2. 

eaie  be  will  i»roceed  with,  the  election  must  be  dia- 
tinet  and  dear,  and  snch  as  will  bind  him  and  will 
•how  accorately  en  the  face  of  the  record  the  claim 
(if  any)  whiflb  ia  abandoned.  Buoy  Ebshub  Sot 
«.  Obhot  Chitsk  Ghobb      •        .  16  W.  B.,  198 

See  Dbttsput  SnroH  Bamldooa  r.  Nabaht  Pbb- 
BBjuDSiireH        •        •  .    20W.  B.,94 


3.  EASEICEKTS. 
(a)  Oevbbally. 


2.  Fresoription    Aet — Law     of 

mefiutil  of  India, — The  English  Prescription  Act 
does  not  apply  to  the  saofnsn]  of  India.  Buoy  Pbo- 
xusB  SisQB.  V,  Akbxb  Allt  •  9  W.  B,,  91 

8S. XSasements,  Iaw  of,  Appli- 

o»Mlity  Gt,  to  British  subjeots  in  India— 
Ct«il  Law. — The  law  of  easements  in  England,  being 
derived  from  the  civil  law,  has  no  peculiarities  to 
debar  its  being  applied  to  British  subjects  in  India. 
Cv£UAia>08S  Kzbfabam  9,  Clbtelavp 

[2  Ind.  Jur.,  O.  8^  16 

4. Foundation  of  presoriptlve 

Tishta—FreiMmptiom  ofgratd. — Prescriptive  rights 
are  founded  on  the  presumption  of  a  grant  uom 
long-continued  uninterrupted  user  and  enjoyment  as 
of  right.  CHXOfDBB  Jalbah  «.  Bamchtbn  Mookeb- 
JBB    • 16  W.  B.,  212 


6. 


Easements   ho'w   created— - 


Titer — JSatement  creating  damage  to  servient  tene- 
ment,— A  grant,  dther  express  or  implied,  in  prescrip- 
tion, is  necessary  to  establish  an  easement.  Con- 
clusive evidence  is  required  to  prove  an  easement  the 
result  of  which  is  great  damage  to  the  servient  tene* 
ment.  Without  an  uninterrupted  user,  there  can  be 
no  daim  to  an  easement. .  Zxtmbbb  Alt  v.  Doobga- 
BTO IW.  B.,280 


6. 


liOng  possession— Cr*tfr--P«' 


ewmption  of  title, — Long  and  undisturbed  user  or 
possession  confers  title  by  prescription,  because  it 
is  presumed  to  be  founded  on  title.    Oooboo  Pbb- 

BHAD  BOT  V.  BTKITBTO  ChUNDBB  BOY 

[6  W.  B.,  82 

7. PemUeeive  posses' 

sion,—  To  constitute  a  right  by  prescription,  tbe  pos- 
session must  have  been  as  of  right.  Mere  permissive 
possession  canr.ot  be  the  basis  of  right  by  prescription. 
AsEAB  V.  Bam  Makick  Boy 

[6  B.  L.  B.,  Ap.,  12 :  18  W.  B.,  844 

8.  —^ Bight  of   VLSev— Ancient  and 

uninterrnpted  right, — A  party  claiming  the  right  of 
user  by  prescription  over  the  property  of  another 
must  show  not  only  that  the  right  has  existed  from 
ancient  days,  but  also  that  it  has  been  exercised  as  of 
right,  and  has  not  been  intermptod.  Mallik 
Jawad-ttx-hxjq  V,  Bam  Pbasad  Das 

[8  B.  L.  B..  A.  C,  281 


9. 


Period  creating  right—  User 


as  creating  prescriptite  title, — It  was  formerly  held 
that  no  Axed  period  had  been  laid  down  to  create  a 
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right  by  prescriptioQ.    KBisnvA  M ohav  MooKBBnr 
V.  Jaoanvath  Boy  Jvax .  2  B^  Ii.  B.,  A«  C,  828 

BUPOHABDBA  QHOSB  V,  BVFMAKJABI  DASI 

[8  B.  Ii.  B.,  A.  C  826 :  12  W.  B^  274. 

DoosaA  Chttbit  Pattl  v,  Pbabbb  KoHtrir 

[9  "W.  B^  288 

Buoy  Kbshvb  Boy  v.  Obhoy  CsirBir  Ghosb 

[18W«B^198^ 


10. 


Umntermpted  au*^ 


jogmewt—Bom.  Beg,  V  of  1S27,  e,  1,  el,  2. — ffeld 
that  uninterrupted  enjoyment  for  a  period  of  more 
than  thirty  years  was  necessary  in  or£nr  to  acquire  a 
title  by  prescription  to  an  easement  in  the  mofossil  of 
the  Bombay  Presidency ;  the  law  applicable  to  such 
cases  being  Begulation  V  of  1827>  s.  1,  el.  1,  and 
that  Act  XIY  of  1859  had  made  no  alteration  in 
this  respect.  AvAJi  Dattubhbt  «.  Kobubhxt 
Bafubhbt  .        .2  BoHL,  864 : 2nd  Bd.,  884^ 

Bambhau  Bapttbhbt  V,  Beai  Bapitshbt 

[2  Bom.,  862 : 2nd  SkL,  888 

11, ; Ueer — Cases  prior 

to  Limitation  Jot,  1871,— "Pnor  to  the  passing  of  the 
Limitation  Act,  1871,  in  order  to  give  rise  to  an  ease- 
ment by  prescription  over  inmioveable  property  in  the 
ii^land  of  Bombay,  it  was  necessary  for  a  plaintiff 
clainung  such  an  easement  to  prove  twenty  years^ 
uninterrupted  user  of  it.  Naxotam  Bafu  v,  Qait- 
PATBAY  Pavdubakq     .         .    8  BOOL^  O.  C,  89* 

The  period  was  fixed  by  the  Limitation  Act,  1871. 
s.  27>  at  twenty  years,  and  that  provision  has  been 
continued  in  the  present  Limitation  Act,  s.  26. 


12. 


Alterations  in  property— 


Severance  of  tenements — Continuance  of  easement 
without  grant, — If  the  alterations  which  a  man  makes 
in  his  property  before  alienation  of  any  part  of  it  are 
palpable  and  manifest,  and  in  their  nature  permanent 
changes  in  the  disposition  of  the  property,  so  that 
one  part  thereof  becomes  dependent  on  another,  the 
purchaser  of  either  part  must  take  the  land  either 
burdened  or  benefited,  as  the  case  may  be,  by  the 
qualities  thus  attached  thereto.  On  a  severance  of 
tenements,  an  easement  in  its  nature  continuoos 
would  pass  by  implication  of  law  without  any  worda 
of  grant.    Amvtool  Bttssool  v,  Jhoomvck  Sivan 

[24W.B^84& 
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18. 


Loss  of  easements — Discon- 


tinuance of  user — Pulling  down  house. — Where  the 
house,  the  right  of  easement  to  which  was  claimed* 
was  not  and  had  not  been  in  existence  for  several 
years,  nor  was  the  intention  shown  of  rebuilding  it 
within  a  reasonable  time, — Held  that  the  right  of 
easement  which  is  acquired  by  prescription  nnd  en- 
joyment, and  continues  so  long  as  the  person  enjoy* 
ing  it  continues  the  enjoyment  and  shows  an  inten- 
tion to  continue  it,  had  thus  been  lost  by  discontinu- 
ance ;  and  that  by  the  destruction  of  the  tonement 
the  servitude  had  been  extinguished,  and  the  plaintiff 
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had  DO  right  to  maintain  the  foit  for  the  right  of 
eaaement.    Tmbka  Bam:«.  Doobga  Pbbshad 

[1  Agra»186 


Eaxik  Pass  Bjutsbjis  «. 
Dobs       .... 


Bhoobuk   Mohvv 
.    20W.B.,186 


14. 


Iiong-continaed    user    of 


liooBe  as  house  of  prt^yer^Fublie  ri^ht-^A 
thatched  honw>  which  has  been  nied  by  the  proprie- 
tor of  the  land  whereon  it  stood  ae  a  house  of  prayer 
for  himself)  family,  neighboors,  and  the  pnblio.  hav- 
ing been  blown  down,  a  brick-built  one  was  erected 
in  its  stead  by  public  subscription  and  maintained  for 
the  same  purpose.  After  the  proprietor's  demise, 
his  heirs  claimed  the  right  and  tiUe  to  the  house. 
Held  that  the  consent  of  the  proprietor,  added  to 
the  long  use  of  the  house  by  the  public,  entitled  the 
public  by  way  of  implied  grant  to  the  occupation  of 
the  same  as  a  house  for  prayer,  and  the  plaintiffs 
could  not  succeed.  Sunoo  Shaikh  Dubjbb  v, 
FuTTBH  Shaikh  Ditbjxb    •        •    16  W.  IL,  506 


15. 


Wall  —  Adjoining  hnilding — 


8ide  wall, — A  built  a  house  in  the  rear  of  B*% 
house.  There  was  a  passage  between  the  houses. 
Over  the  passage  A  built  a  room  ooiinecting  the 
two  houses.  This  room  corresponded  with  ^'s  first 
floor,  and  had  an  open  terrace  on  the  top  of*  it. 
The  structure  by  which  A  connected  the  two  houses 
was  quite  independent  of  ^'s  house.  It  was  sup- 
ported throughout  by  wooden  pillars  adjoining  B's 
wall,  which  the  cross  beams  did  not  penetrate  or 
touch.  But  the  structure  was  built  so  close  to 
^s  wall  that  the  latter  served  as  a  side  wall  to  the 
room.  This  state  of  things  had  existed  for  upwards 
of  twenty  years.  Held  that  A  did  not  acquire  any 
easement  over  £'b  wall  by  merely  building  on  his  own 
ground  close  to  JB's  house,  even  though  A  had  built 
no  side  wall  to  his  own  house,  but  trusted  to  £'b 
keeping  up  hb  wi^l  to  shelter  his  (^'s)  house  on 
that  side.  Gobdhait  Dalpatbau  v.  Cqctalal 
Habgotab  ...        .    '  I.  Ik  R,  18  Bom.,  79 

(c)  Land. 

16. ; —  Titla  by  prescription— ^(2- 

verse  poeteeeion,^  Qumre — Whether  a  title  to  land 
can  be  gained  by  prescription  without  adverse  pos- 
session.    BaJ   l^ABAUr    DXTTT  V.  GOVBMONBB   DoS- 

8BB 6  W.  B.,  215 


17. 


Immemorial   use    of   land 


for  btirial  ground — Bight  of  zamindar.— Where 
a  piece  of  land  has  been  used  from.time  immemorial 
by  the  inhabitants  of  a  mohalla  for  the  purpose  of 
burying  their  dead,  such  use  excludes  any  claim  to 
exclusive  possession  by  the  zamindar  which  interferes 
with  that  use.    MoHUV  Lali^  v.  Noob  Ahuttd 

[1 N.  W.,  Ed.  1878,  202 

18. Bight   to  land  for  stall  in 

market. — In  a  suit  to  recover  possession  of  a  piece 
of  land  on  which  defendant  had  erected  a  stall  for 
the  sale  of  commodities  on  market  days,  it  was  held 
that  defendant's  right  of  reeort  to  the  market  as  a 
member  of  the  public  did  not  warrant  his  having  a 
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stall  located  in  a  particular  spot,  and  that  the  latter 
right  could  only  be  acquired  either  by  grant  or  by 
prescription.    Bax  Maviok  Bot  v.  Asgitb 

[U  W.  B.»  112 


10. 


Intervention  of  owner  after 


title  lost  by  lapse  of  time.— Where  a  proprietor 
of  certain  lai^  lost  all  title  to  it  through  the  opera- 
tion  of  the  statute  of  limitations,  but  subsequently 
intervened  and  held  it  for  a  year  or  two  twenty*eight 
years  before  actiou  brought,  while  Regulation  V  of 
1827  was  in  force,  it  was  held  that  he  could  not  rely 
on  this  possession  to  defeat  the  statute,  but  mustahow 
affirmatively  that  this  intervention  was  rightful  and 
in  virtue  of  proprietorship,  and  si^ch  as  to  supersede 
the  previous  prescriptive  right  acquired  against  him* 
Bak  Chabdba  bin  Mashatbav  V*  Abaji 

[1  Bom.,  64 


20. 


Bight  to  watan— JSom.  JBsy. 


V  of  1827,9,  1,  el.  1 — Unintermpted  poeteeeion, — 
The  plaintiff  in  1861  sued  to  recover  his  share  in  a 
watan.  The  defendants  had  been  in  actual  posses- 
sion of  it  from  18ll  to  1880,  when  the  Qoverament 
attached  the  watan  and  enjoyed  its  revenues  till 
1845.  In  1846  it  was  restored  to  the  defendants. 
Held  that  the  defendants  had  uninterrupted  posses- 
sion for  more  than  thirty  years,  under  cl.  1  of  s.  1  of 
Regulation  Y  of  1827.  Lado  Lakbhitxak  v.  Ebi- 
BH^AJX  Sadabhit  .        .        .6  Bom.,  A.  C,  41 


21. 


Bight   to   plaoe    tasias  on 


certain  i>lot  of  land  daring  Moharram— 
Haeemente  Act  (V  of  1882J,  e».  4  and  J8^Cut- 
tomarg  right — Facte  neeeteary  to  eetablieh  Me 
exietence  of  a  euetofnaty  right. — ^The  plaintiff 
sued  for  possession  of  a  piece  of  IsAd  which,  he 
alleged,  formed  part  of  the  court-yard  of  his  kothi,and 
for  demolition  of  a  chabutra  thereon.  The  defen- 
dants denied  the  plaintiffs  title,  and  alleged  that  (hey 
always  used  the  chabutra  as  a  sitting  place,  and  that 
during  the  Moharram  the  tazias  and  alums  were 
exhibited  upon  the  chabutra  and  a  takht  wa^  placed 
upon  it.  The  Court  of  first  instance  found  that  the 
defendants  had  a  right  to  use  the  land  in  the  manner 
claimed  during  the  Moharram.  The  lower  Appellate 
Coart,  on  the  question  of  the  defendnnts'  right  to  use 
the  said  land  in  the  manner  claimed  by  them,  found 
as  follows :  "  That  various  mirasis  whose  connexion 
with  each  other  is  not  established  have  within  a 
period  of  twenty  years  or  so  placed  taziAs  upon  the 
land  and  sung  there.''  Held  per  Aikican,  J*.— A 
right  to  place  tazias  on  a  certain  plot  of  land  during 
the  Moharram  is  a  right  of  the  nature  of  the  custo- 
mary easements  referred  to  in  s.  18  of  Act  Y  of  1882, 
and  may  be  acquired  as  such  by  prescription.  Ashraf 
Ali  V.  Jagan  Hath,  L  L,  22.,  6  AIL,  497,  referred 
to.  Held  on  appeal  by  EDas,  C,J,,  and  Bakbbji, 
•7.,  that  this  finding  of  fact  did  not  necessarily  in  law 
letA  to  the  conclusion  that  there  was  a  local  custom 
by  virtue  of  which  the  easement  now  claimed  by  the 
defendants  was  acquired.  Where  a  local  custom 
excluding  or  limiting  the  general  rules  of  law  is  set 
up,  a  Court  should  not  decide  that  it  exists  unless 
such  Court  is  satisfied  of  its  reasonableness  and  its 
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eflrUioU  M  to  eiieoi  and  appUcaiioiiy  and  is  further 
■atirfad  by  the  evidence  that  the  enjoyment  of  the 
right  wae  not  by  leare  granted,  or  by  itealth,  or  by 
force,  and  that  it  lud  been  openly  enjoyed  for  anch 
a  length  of  time  aa  tngKeate  that  originally  by  agree- 
ment or  otherwiae  the  neage  had  become  a  cnetomary 
law  of  the  place  in  reepect  of  the  pereona  and  thinga 
which  it  concerned.    Kvab  8bv  «.  lliVicAir 

[L  li.  B.,  17  AlLv  87 

revening  on  appeal  nnder  the  Lettera  Patent  Hav* 
HAM  9.  KvMA  Sbv  «    L  Ii.  B.,  16  AIL,  178 

(d)  MOVBT  AlAOWAVOI.  ' 

Allowance    attached     to 


liereditary  oi&oe -iTom.  Beg.  V  of  1827'-Im- 
moveable  proper tg.-^KvL  annual  allowance  for  palki 
haq  to  the  holder  of  the  hereditary  oiBceof  deial  paid 
by  Government  out  of  the  land  revenue  of  a  parti- 
cular pergunnah  to  Bucceirive  deaals  for  upwarae  of 
thirty  yean  wae  held  not  to  create  a  prescriptive 
title,  as  such  money  payment  was  not  **  immoveable 
property  "  within  the  meaning  of  Bombay  Regula- 
tion   V    of    1827,    s.  1,  cl.    1.     GoVBBNMBirs    09 

Bombay  r.  Disai  Evlliaitbai  Hakoomutrai 

[14  Moore's  L  A.,  661 

Annual       allowance—Pre- 


emmed  grant. — For  upwards  of  a  century  the  holders 
of  an  inam  had  paid  an  annual  allowance  to  the  par- 
tics  represented  by  the  appellants,  plaintiffs  below. 
Beld  (TuoXBB,  J.,  diitenUente)  that  the  recipients 
had  acquired  a  good  title  to  allowance  by  prescrip- 
tion, and  that  an  original  grant  for  a  sufficient  consi- 
deration must  be  presumed.  Hba^ani  v.  Hasan 
MxTA  .*      .  .1  Bom,»  46 

84. Continued  voluntary  pay- 
ment—l^om.  Seg.  V  <tf  iB27,  «.  l^Chirda  haqe 
'•^Aoquititire  preieription.—A  prescriptive  right 
to  have  a  yearly  nayment  made  by  Government  to  a 
private  individual  cannot  be  acquired  by  reason  of 
a  continued  series  of  voluntary  payments  made  to 
him  by  Government  extending  over  a  period  of  mo^e 
than  thirty  years.  Thus  where  Government  paid  a 
yearly  sum  of  H82-4-6  to  a  chlrda  haqdar,  bv  whom 
no  services  in  return  wore  rendered,  from  the  year 
1818  to  18(30,  and  then  discontinued  such  payment 
to  the  heir  of  the  last  holder,  it  was  held  that  such 
yearly  payments  gave  the  baqdfir  no  prescriptive 
rights  against  Government,  Collbotob  ov  Su&at 
r.  DAai  JoQi  .        .8  Bom.»  A.  C.»  166 

S6.  __  Allowance  not  incidental 
to  hereditary  oi&ce— i^dm.  Beg,  V  of  /«J87,  i.  i, 
tU  i.— In  considering,  with  reference  to  prescrip- 
tion, whether  an  allowance  (not  being  incidental  to 
an  hereditary  office)  Is  or  b  not  immoveable  pioperty, 
the  High  Court  has  generally  followed  the  test— 
**  Is  or  is  not  the  allowance  a  charge  upon  land  or 
other  immoveable  property  P*'  Where  an  allowance 
by  Government  was  neither  Incidental  to  an  heredi- 
tarv  office  nor  a  charge  upon  immoveable  property, 
and  was  not  supported  by  a  grant  from  IJovemment, 
the  enjoyment  of  it  for  thirty  yeara  <Ud  not  create  a 
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prescriptive  title  to  its  eontinnanee  nnder  BegnlalioB 
V  of  1827,  a.  1,  cL  I.    GoTMunoirT  ov  Boidat 

V.  GaSYAKI  SiHBI  GlBDHABLAUI     .     9  BOHLi,  S82 

Fixed    jwrmanent    allow- 


ance— Qrani — Immoveable  propert^^^Nihamdha — 
Mindu  /a».— The  right  to  receive  annually  a  fixed 
.permanent  allowance  payable  oat  of  the  revennea  of 
a  temple  is  "  oibandba,''  and  mast  be  regarded  aa 
immoveable  property  nnder  the  Hindu  law ;  but  thia 
rule  could  not  enable  the  right  to  be  acqured  by 
prescription.     Lakshxabdab  Bkaoatkamji  «.  Ma- 

VOHAB  GAITBSEI  TaKBBKAB 

[L  Ii.  B.,  lO  Bom.,  149 

(e)  OmOB. 

27,   Beligions   office  held  by 

BUccesBive  appointees— ^'^m.  J2^^.  V  of  1S27, 
«.  1,  el,  h — When  a  rfligious  office  with  lands 
attached  thereto  was  held  by  several  gurus  in  suc- 
cession, each  holding  such  office  by  virtue  of  an  ap- 
pointment made  on  his  succession,  it  was  held  that 
no  proprietary  right  could  be  acquired  by  such  guma 
in  the  office  or  lands  against  the  patron  or  owuer  by 
prescriptbn,  as  such  a  case  did  not.  come  within  the 
meaning  of  cl  1  of  s.  1  of  BegulatiouiV  of  1827. 

TTATAT  StAMI  «.  AVDITTA  ChABAIITI 

[6  Bom.,  A.  C.»  182 
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28. 


Joint  kabuliatdarB-JF«c/«- 


etre  collection  hv  one  kahuliatdar  for  more  iham 
thirty  years,  —  'Where  a  kabuliatdar  collected  Govern- 
ment revenue  for  more  than  thui^y  years,  the  kabuliat 
being  signed  each  year  by  his  co-kabuliatdar  as  well 
as  by  himself,  it  was  held  that  by  so  doing  he  had 
not,  under  the  circumstances,  acouirrd  a  prescriptive 
right  to  collect  the  revepue  to  the  exclusion  of  his 
co-kabuliatdar.  Bapu  Bak  Parbhu  v.  Vibaji 
Chakdo  Saktahbkab         .    8  Bom.,  A.  C,  182 

(g)  Pbivaoy. 

20.  Customary  easement— 12i>A< 

to  hate  windowe  cloted^Cmetom. — Case  in  which  it 
was  found  that  the  plaintiff  was  by  local  custom 
entitled  to  an  casement  of  privacy,  and  in  which  the 
Court  granted  a  mandatory  order  compelling  the 
defendiuit  to  permanently  close  the  door  or  window 
complained  of.  *  Laohmait  Prasad  r.  Jaiisa 
PsASAD   .  •        .  I.  Ij.  B.,  10  AIL,  162 


80. 


Custom^  B  ighi 

of  emit— A,  customary  right  of  privacy  under  certain 
conditions  exists  in  India  and  in  the  Korth- Western 
Provinces,  and  is  not  unreasonable,  but  merely  aa 
application  of  the  maxims  tie  utero  ino  mi  alismmm 
mom  laedae  and  aedifieare  in  imo  propria  eolo  mom 
licet  qmod  aUeri  moeeat.  A  substantial  interfereooe 
with  such  a  right,  where  it  exists,  if  without  the  ooH* 
sent  or  acquiescence  of  the  owner  of  the  dominant 
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tenement,  affords  snch  owners  coed  canae  of  action. 
IBach  case  in  which  such  a  right  is  in  dbpnte  must 
be  decided  upon  its  own  f acts>  the  primary  qnestipn  in 
ftU  cases  bein^  whether  the  privacy  in  fact  and  sub- 
stantially exists,  and  has  been  and  in  fact  enjoyed. 
If  this  is  answered  in  the  ue)sative>  no  further  q^ues- 
tion  arises.  If  in  the  affirmative,  the  next  question 
is  whether  the  privacy  has  been  substantially  inter- 
fered with  by  acts  done  by  the  defendant,  without  the 
consent  or  acquiescence  of  the  person  seeking  relief 
agabst  such  acts.  The  Indian  law  relating  to  the 
right  of  privacy  reviewed.  Gokal  Psasad  r. 
Badbo  .        .        .        .    L.  Ii.  R,  10  AIL,  858 


81. 


Custom — R  *ff^i 


of  privacy, — ^The  customary  right  of  privacy  which 
prevails  in  various  parts  of  the  NoHjh-W^estem  Pro- 
vinces is  a  right  which  attaches  to  property,  and  is  not 
dependent  on  the  religion  of  the  owner  of  such 
property.  Abdul  Bahmav  r.  Evilb.  Exi£b  r. 
Abdua  BAHiCJLir     •  XIi.B.,16  All.,  69 


82. 


(h)  LieHT  ASJ>  AlB. 

Iiight  and  air.  Right  to— 


JStuementt  to  du>elling*houMe — Uae  as  a  dwelling' 
hoiue^—To  acquire  by  prescription  a  right  to  the 
uninterrupted  access  of  litsht  and  ur  through  the 
windows  of  a  dwelling-house,  it  is  sufficient  that  the 
building  in  respect  of  which  the  right  is  claimed  has 
assumed  the  appearance  and  outward  aspect  of  a 
dwellmg-house  for  more  than  twenty  years  before  the 
time  of  the  commencement  of  the  suit,  though  nofc 
completed  or  used  as  a.  dwelling-house  for  the  full 

Seriod  of  twenty  years  before  that  time.  When  a 
uilding  is  so  far  completed  as  to  show  an  intention  to 
use  it  as  a  dwelling-house,  with  certain  windows  or 
openings  for  light  and  ur,  from  that  time  it  becomes 
the  duty  of  those  who  are  concerned  in  preventing  a 
])rescriptive  right  to  the  access  of  light  and  air  from 
arising  in  respect  of  such  windows,  to  take  steps 
to  challenge  and  hinder  the  acquisition  of  such  right. 
pKANjrv AK  Da8  Hasjivah  Da8  V.  Mataram  Sahal 
Da8 1  Bom.,  148 

88.  — : Ancient  lights, — 

Ancient  lights  cannot  be  obstructed  by  the  owner  of 
the  adjacent  land  building  on  it,  so  as  to  obscure  the 
light  and  air  always  en  joy^  Whether  the  party  has 
or  has  not  other  windows  on  another  side  of  his 
premises  is  immaterial  Pvbab  Musduck  v.  Odd  at 
Chabd  MrLucK  .  .    8W.  B.,  29 

Hahombd  HoBBBor  V.  Jabub  A£I    4  W.  R.,  28 

84. Bight    to     have 

building  removed^ Sufficient  light.  Right  to  access 
of, — An  easement  of  light  to  a  window  only  gives  a 
right  to  have  buildings  that  obstruct  it  removed  so  as 
to  allow  the  access  of  sufficient  light  to  the  window. 
Bala  v,  Mahabu  .        .    I.  Ii.  B.,  20  Bom.,  788 


86. 


Right    to     have 


windows  closed — Invasion  of  priracg,  comfortt  and 
Tentilation,—It  the  plaintiff's  privacy  was  invaded, 
and  the  defendant  could  not  establish  his  right  by 


TKEiBCBIPTlON— continued. 

2.  EASEMENTS— cotf^i'fitMi. 

long  usage,  the  former  was  entitled  to  h*ave  the  win- 
dows closed,  and  the  latter  could  not  be  allowed  to 
open  new  windows,  merely  because  the  comfort  and 
ventilation  of  his  own  buil<Ung  would  be  increased. 
Ooob  Dasb  V,  Manohub  Dabs       •    2  Agra,  289 


86. 


Presumption     of 


lost   grant — Positive    and    negative    servitudes — 
Obstructions  -j3  4*  8  Will,  JK,  e,  71.— In  a  suit  to 
remove  an  obstruction  to  the  enjoyment  of  light  and 
air  and  for  damages, — Seld  by  Mabbby,  J.,  that  in 
cases  where  English  law  is  applicable,  the  law  of 
proscription  is  that  existing  in  England  prior  to  the 
.passing  of  the  Prescription  Act.    Although  the  en- 
joyment of  light  and  air  as  of  rigl^  for  upwards 
of  thirty  years  is  evidence  from  which  an  enjoyment 
from  time  immemorial  may  be  presumed,  yet,  inas- 
much as  the  period  of  legal  memory  is  about  700 
years,  the  claim  by  prescription  in  this  country  is 
defeated  by  the  fact  that  English  Uw  has  only  been 
introduced  here  for  about  200  years.    Where  an  ease- 
ment has  been  enjoyed  for  upwards  of  twenty  y fears, 
the  presuirfption  of  a  grant  is  a  question  of  fact,  and 
not  of  law.      Distinction  drawn  between  positive  and 
negative  servitudes.      Held  by  Psacooe,  C.J, — ^A 
right  to  air  may  be  acquired  by  express  grant,  but  it 
cannot  be  acquired  merely  by  presumption  arising 
from  user,  whether  the  presumption  is  a  presumption 
of  prescription  or  not.    The  only  amount  of  light 
which  can  be  claimed  by  prescription  or  by  length  of 
enjoyment,  without  an  actual  grant,  is  such  an  amount 
as  is  reasonably  necessary  for  the  convenient  and 
comfortable  habitation  of  the  house.      The  unin- 
terrupted enjoyment  of  light  for  twenty  years  acquies- 
ced in  by  the  oWner  of  the  servient  tenement  raises  a 
presumption  of  right  which,  in  the  absence  of  any  evi- 
dence to  rebut  it,  ought  to  be  acted  upon  by  those  who 
have  to  determine  the  facts.    Such  presumption  is  one 
of  law ,  and  not  of  fact.    Keld  by  Nobvak,  J.— Servi- 
tudes are  known  and  recognized  both  in  Hindu  and 
Mahomedan  law.    A  right  to  the  unobstructed  access 
of  light  is  not  a  property  or  interest  in  the  light 
itself,  nor  a'.rightto  be  enjoyed  in  or  over  the  soil  of 
the  adjacent  owner.    By  analogy  to  the  law  of  limi- 
tation, an  adverse  and    uninterrupted  use    of    an 
easement  for  twenty  years  confers  a  right  to  its 
therefore,  where  the  access  of  light  and  air  through 
the  windows  of  a  house  has  been  enjoyed  for  twenty 
years,  and  there  is  notlung  to  rebut  the  presumption 
of  title,  the  law  implies  an  obligation  OQ  the  part  of 
an  adjoining  owner  not  to  internipt  the  free  access  of 
necessary  light   and   air   through    such    windows. 
Baobam  «.  Khbttbakath  Eabbobvah 

[8  B.  Ii.  B.,  O.  C,  18 

87. —  Knowledge    and 

acquiescence — 2  4"  9  Will.  1 F.,  c,  71, — In  a  suit 
for  enforcing  the  removal  of  an  obstruction  to  the 
alleged  right  of  the  plaintiffs  to  the  light  and 
air  through  certiun  windows  in  a  room  of  a  house 
contiguous  to  the  house  of  the  defendants,  it  was 
proved  that  the  plaintiffs  bad  purchased  the  premises 
in  I8i7,  and  that  the  building  of  the  room  in  which 
the  windows  in  question  were  had  been  subsequently 
commenced  in  1849;  and  the  Judge  of  the  Court 
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below  found  on  the  eridence  tbat  the  room  and 
windows  had  been  completed  and  in  nie  for  a  period 
of  twenty  jean  prior  to  the  date  of  anit.  May  18th, 
1S70 ;  that  the  plaintiffs  had  enjqjed  the  lijE^t  and 
air  tlmmgh  the  windows  for  a  penod  of  twenty  years 
without  any  intermptioo  by  the  defendants  9  and  it 
being  prored  that  the  defendants  had  by  bnilcGnjn 
obstmcted  the  light  and  air  ecming  to  the  plaintiff's 
windows,  he  granted  an  mjunction  conmianding  the 
defendants  to  take  down  so  much  of  the  wall  as  rose 
to  the  height  of  more  than  flve  feet  abore  the  lerel 
of  the  plsmtiff's  i!oor»  and  restraining  them,  the 
defendants,  from  continuing  thrir  bnUding  abore  the 
height  of  five  feet.  Jleld  on  appeal  per  Covgh, 
CmT^.— By  the  English  law  before  the  Prescription 
Act  (wUeh  is  the  law  ^veming  the  case),  the  pre- 
sumption of  a  grant,  m  the  case  of  a  clsim  to  the 
access  and  nse  of  light  for  a  bnilding,  was  a  presnmp. 
tion  of  fact,  the  presumption  being  founded  on  the 
consent  or  acquiescence  of  the  owner  of  the  servient 
tenement.  Acquiescence  implief  knowledge,  and 
knowledge  may  be  presumed  where  the  owner  is  in 
possession.  There  must  be  knowledge  for  twenty 
years,  at  any  rate ;  if  the  knowledge  were  for  a  lesser 
period,  whether  there  was  a  grant  would  be  aquestion 
of  fact,  and  no  presumption  could  arise.  The  ques- 
tion of  whether  or  not  there  was  knowledge  is  one 
preliminary  to  the  consideration  whether  or  not 
a  grant  is  to  be  presumed.  Held  on  the  evidence 
that  there  had  been  no  knowledge  on  the  part  of  the 
defendants  during  the  whole  time,  and  therefore  there 
had  not  been  a  twenty  years'  enjoyment  of  the  light 
and  air  with  their  acquiescence.  JEfetd  per  Mabkbt, 
J.— The  presumption  of  a  lost  grant  is  one  of  fact. 
An  uninterrupted  user  for  twenty  yean  would  be 
evidence  frcm  which,  tsken  with  other  circumstances, 
it  might  be  inferred  that  a  grant  had  existed.  Vo 
"patientia."  or  *' submission "  on  the  part  of  the 
defendants  being  shown  so  as  to  conbtitute  an  acknow- 
ledgment of  the  existence  of  the  right  of  the 
plaintiffs  to  the  light  and  air,  the  defendants  were 
entitled  to  succeed.  Bhttbait  Mohav  Baksbjbb  r. 
EixiOTT 6B.  Ij.B.985 

Held  on  appeal  to  the  Privy  Council  that  the  law 
of  prescription  applicable  to  India  was  the  English 
law  previous  to  the  passing  of  the  Prescription  Act, 
2  A  8  Will.  IV ,  c.  71.  In  order  to  establish  a 
right  to  light  and  air,  an  uninteirupted  user  of 
at  least  twenty  yran,  with  the  acquiescence  of  the 
owner  of  the  servient  tenement,  must  be  shown.  In 
a  suit  to  restrain  the  defendants  from  obstructing  the 
light  and  air  through  certain  windows  of  a  house 
belonging  to  the  plaiutiffs,  it  was  shown  that  the 
enjoyment  of  the  alleged  right  began  on  34th  April 
1860,  the  windows  then  being  in  a  sufficiently  finished 
state  to  create  the  right.  In  March  1870  the  plain- 
tiffs received  notice  from  the  defendants  of  their 
intention  to  erect  a  building  which  would  have  the 
effect  of  obstructing  the  passage  of  light  and  air 
through  the  plaintiffs'  windows.  The  biilding  was 
actually  commenced  on  28rd  March  1870,  but  it  was 
not  sctually  nised  to  such  a  height  as  to  amount  to 
an  obstruction  until  some  days  after  the  twenty 


VRSaCBIFTlOSf—comiimied. 
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yean  had  dapsed.  Meld  that  there  was  not  an 
enjoyment  for  twenty  yean  with  the  acquiescence  of 
the  defendants  such  as  entitled  the  platntiffs  to 
maintain  the  suit.  QiMSfV— Whether  fwoof  of  cqq« 
structive  knowledge  on  the  part  of  the  defendants 
would  not  be  sufficient  to  show  their  acquiescence. 
SuiOTT  r,  Bboobuv  MoHtnr  Bovbbjbb 

[12  B.  Ii.  B^  406 :  19  W.  B^  194 
li.  B^  I.  A^  Bap.  Vol*  175 


88. 


AeilXoflSTU 


e.a7—JSt^o9memfae0f  riffki^'—Unity  ofpoeeee' 
ei<m—Tke  Snglieh  PreecripUtm  Act  ("9^8  Will. 
IKfO.  71J,  #.  S—&rani  independeid  of  sMr.— la  a 
suit  to  restrain  the  defendant  from  obstructing  the 
access  of  lis ht  and  air  through  certain  windows  of  the 
plaintiff's  house*  it  appeared  that  both  the  tene* 
ments  had  formerly  constituted  the  jomt  property  of 
a  Hindu  family,  and  that  in  I889  a  partition  took 
place  among  the  various  memben  comnoomg  it»  by 
which  the  tenement  in  the  occupation  of  the  plaintiff 
became  separated  from  that  occuj^ed  by  the  def en- 
^  dant ;  and  that  the  latter  property  was»  in  1800»  pur- 
'  chased  by  the  plaintiff  jmntly  with  one  6^,  but  under 
the  purchase  the  plaintiff  took  sole  possession 
thereof ;  that  in  1867,  however,  he  relmquished 
it  in  favour  of  6^  in  pursuance  of  an  award, 
wherein  it  was  found  the  plaintiff  had  no  righ^ 
or  title  thereto ;  and  that  in  1870  it  was  purchased  by 
the  defendant,  who.  in  1871  and  1872,  erected  the 
obstructions  complained  of  by  the  plidntiff.  Held 
that  though,  in  the  interval  between  1880  and  1867»  the 
plaintiff  \^  not  such  an  estate  in  the  servient  tene- 
ment as  to  constitute  unity  of  title  in  him  to  the  two 
tenements,  and  thereby  extinguish  all  easements 
between  them,  vet  the  unity  of  possession  in  the 
plaintiff  during  that  period  excluded  the  operation  of 
s.  27  of  Act  IX  of  1871,  as  the  enjoyment  during 
that  time  was  not  **  of  right. "  SefiAle—lix  order 
that  the  enjoyment  should  be  ''  of  right,"  there  must 
be  an  adverse  exercise  of  it  as  ag^st  the  servient 
holder.  Act  IX  of  1871  does  not  exclude  other 
modes  than  therein  proviaedof  acquiring  an  easement 
by  enjoyment.  In  this  case,  applying  the  law  of 
prescription  in  force  in  Calcutta  prior  to  1871,  which 
was  the  English  law  previous  to  the  passing  of  2  ft  8 
Will.  IV,  c*  71,  a  grant  might  be  implied  in- 
dependently of  user ;  and,  under  the  circumstances 
of  the  case,  the  plaintiff  was  entitled  to  such  right  to 
easements  of  light  and  air  as  can  be  inferred  from 
enjoyment,  t.e.,  a  right  to  restnin  the  defendant 
from  committing  any  act  whereby  the  access  of  light 
or  air  should  be  so  diminished  as  with  respect  to  air 
to  prove  a  nuisance  or  injurious  to  health,  and  with 
respect  to  light  to  render  the  hoase  unfit  for  comfort- 
able  habitation.  MODHOosooDUir  Dbt  v.  Bisao- 
BATH  Dby      ....    15  B.  Ij.  B.,  861 


88. 


Aneieni  lighU — 


Enlargement  of  window — Ohetmction^Notxee — 
Delav — JUandatory  injunction,— Where  a  person, 
who  has  a  right  to  light  from  a  certain  window, 
opens  a  new  window,  or  enlarges  the  old  one,  the 
owner  of  an  adjoining  house  has  a  right  to  obstruct 
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tbe  new  or  enlarged  opening,  if  he  can  do  lo  with- 
oat  obftracting  the  old ;  bat  if  he  cannot  ohttract  the 
new  withoat  obetrnciing  the  old,  he  moet  eabmit  to 
the  boiden.  A  plaintiff  entitled  as  of  right  to  light 
and  air  thnragh  a  certain  window,  enbieqaently  en* 
larged  it,  and  on  the  light  thereto  being  interfered 
wHh  by  the  defendants  gave  him  notice  to  remore  the 
obitraction  two  days  after  it  had  been  completed. 
Seld  that  be  had  been  gnilty  of  no  delay  in  taking 
■tepe  to  prevent  the  o^tmction,  and  that  he  was 
entitled  to  a  mandatary  injunction  reqniring  tbe 
defendant  to  remore  it.  Pbotabitttt  Dabxb  «. 
UoEMXDJto  Lall  Bobb       L  Ifc  ILf  7  Cala»  463 


40.- 


Ol9iruetion — 

SMbstaniial  injury-^ Injunoiion — Dmnage* — Aequi' 
e#e«flMr«.— Any  act  by  which  the  control  of  light  and 
air  are  taken  off  the  hands  of  the  person  entitled 
to  them,  or  by  which  the  access  of  light  and  air  to 
the  window  of  a  dwelling-hoase  is  interfered  with,  is 
primd  faeie  an  injury  of  a  serions  character. 
Where  uie  defendant,  witiioat  leave  or  license,  took 
possession  of  the  plsintifl's  window  as  completely  as 
if  he  had  blocked  it  np  altogether,— AZi  that  no 
preeedent  warranted  the  snbstitntion  of  damages  for 
an  injunction  in  snch  a  case  sgainst  the  plaintiff's 
will.  The  defendant's  bnilcUng,  which  obstmcted  the 
access  of  light  and  air  to  the  plaintiff's  window, 
began  in  May,  and  the  plaintiff  institnted  his  suit  in 
Jnly.  Held  that,  primd  faeie,  the  plaintiff  was  en- 
titled to  the  reirOTal  of  the  obstmction,  and  that  it 
was  for  the  defendant  to  show  that  the  right  had  been 
lost  by  acquiescence.    Kavdxmhob    Balgotait  v, 

BhAOUBHAI  PBAXrVALABDHAS 

[I.I1.IL,  8Bom.,  66 


4L 


User — Adjoining 


hon9u  with  party  vsalL — The  plaintiff  and  defendant 
being  owners  of  two  adjoining  houses,  with  a  common 
party  wall  between  them,  the  former  placed  a  window 
frame  in  an  aperture  in  an  upward  extension  of  his 
part  of  the  wall  which  he  had  erected  eight  years  be- 
fore suit,  and  the  latter  thereupon  raised  the  wall  on 
her  side  so  as  to  cut  off  the  supply  of  light  and  air 
which  the  pUuntiff  used  to  receive  before,  and  after 
the  placing  of  the  window-fiaime.  Held  that  there 
had  been  no  appropriation  of  the  light  and  air  by  the 
plaintiff  for  the  statutory  pericd  (twenty  years) 
creating  in  him  a  right  of  easement,  and  entitling 
him  to  relief  against  the  inconvenience  sustained  by 
him.    Sabubai  v.  Bapv^Nabhab 

[I.  Ifc  XL,  2  Bom.,  660 


4a. 


Injnnctio  «— 


Dama^et—Spteifie  Belirf  Act  (I  of  lfi77J,4,  54, 
el.  CcJ  -  Limitation  Act  fXV  of  18f77),  t.  26— 
Mandatory  ii^'aRc^ton.-— The  plaintiff  complained 
that  the  defendants  intended  to  build  so  as  to  obstruct 
the  passage  of  light  and  air  through  an  ancient 
window  in  his  house,  and  render  a  room  therein  unfit 
for  use,  and  prayed  for  a  perpetual  injunction  restrain- 
ing the  defendant  from  so  building.  It  was  proved  that 
the  wall  intended  to  be  built  would  so  shut  oat  the 
light  and  air  as  to  render  the  room  comp  letely  dark 
and  unfit  for  use.    The  Subordinate  Judge  granted 
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the  injunction  as  prayed.  Hie  defendants  appealed 
to  the  Joint  Judge,  who  amended  the  lower  Court's 
decree  by  ordering  the  removal  of  the  injunction  an^ 
^ectiufr,  in  its  stead,  anew  window  to  be  opened  in 
the  plaintiff's  hoase  to  the  east  of  the  window  in 
question.  On  appeal  by  the  plaintiff  to  the  High 
Conrt, — Held,  reversing  Uie  decree  of  the  lower 
Appellate  Court,  that  the  plaintiff  had  an  absolute 
and  indefeasible  right  to  the'easement  he  had  acquired ; 
and  the  only  possible  question  was  whether  injunc- 
tion or  damages  was  the  appropriate  remedy  under 
the  circumstances  of  the  particular  case.  Held  also 
that,  as  the  evidence  established  that,  after  defen* 
dant's  wall  was  built,  plaintiff's  room  would  not  remain 
substantially  as  useful  to  him  as  before,  the  plaintiff* 
was  entitled  to  an  injunction.  Holland  v.  Worley, 
X.  B„  26  Ch.  D.,  678,  distinguished.  The  High^ 
Court  also  directed  a  mandatory  injunction  to  issue 
to  the  defendant*  to  remove  the  wall  they  had  raised 
after  the  lower  Appellate  Court  had  psssed  the 
decree  in  their  favour  and  pending  the  plaintiff's 
appeal  to  the  High  Court.  Eadabbhai  v,  Bahik- 
BHAi  LIi.B.,18Bom.»674 


48. 


New    house 


erected  on  the  eite  of  old  houee, — ^The  mere  &ct  of  a 
hoase  having  been  taken  down,  or  having  ^len  down, 
and  a  new  house  being  erected  on  its  site  would  not 
by  itself  be  sufilcient  to  eitinguish  any  right  to  light 
and  air  which  the  owner  of  the  house  may  possess. 
The  question  whether  the  right  is  or  is  not  eztin-^ 
guished  would  depend  on  whether  the  new  doors  and 
windows  are  in  the  same  position  and  are  of  the  same 
dimensions  as  the  old  doo^s  and  windows;  in  other 
words»  the  question  for  consideration  would  be  whether 
the  easement  claimed  as  appertftining  to  the  newly 
constructed  house  imposes  a  different  and  a  greater 
burden  on  the  servient  tenement.  FowUre  v. 
Walhtr,  X.  J„  49  Ch.,  598 :  X.  J.,  51  Ch„44S,  and 
Fendarvee  v.  Monro,  X.  J?.,  1  Ch.,  61.,  followed* 
A.  CA8PBB0Z  V.  Baj  KmcAB  Sabkab 

[8  o.  w.  N.,  aa 

44.  ; Ohelmction   of 

right  to  light  and  air-- Suit  for  injunction  or 
damagee—Speciflc-  Felief  Act  (I  oflh77),  t,  54. 
— The  plaintiff  was  the  owner  of  a  house  in  Jambul- 
wadi  Street  in  Bombay.  The  defendant  owned  a 
house  to  the  esst  of  it,  and  between  the  two  houses 
was  a  Rully  three  feet  seven  inches  wide,  the  part 
of  which  next  the  defendant's  house  was  a  gutter. 
On  the  ground  floor  of  the  plaintiff's  house  were 
four  windows,  and  on  the  first  floor  two  windows, 
all  looking  out  into  the  gully,  and  all  of  them 
ancient  windows.  The  defendant's  house  originally 
was  a  little  higher  than  the  plaintiff's  house,  and 
consisted  of  a  groundfloor,  a  first  floor,  and  a  loft. 
Shortly  before  suit,  the  defendant  pulled  down  thia 
house,  and  on  the  same  site  begaq  to  build  a  new 
four*  storied  house  with  a  loft.  The  plaintiff  sued 
for  an  injnnction,  alleging  that  this  new  house, 
which  would  be  of  much  greater  height  than  the 
old  one,  would  completely  block  up  his  ancient 
windows  and  cause  him  material  damage,  there 
being  no  other  window  in  his  house  on  the  side  next 
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the  defendant.    The  defendant  in  his  written  state- 
ment denied  that  his  new  honse  would  cause  material 
damage  to  the  plaintiff.     He  alleged  that  his  old 
house,  which  was  higher  than  the  plaintiff's,  had  a 
projecting  cornice,  so  that  hardly  any  direct  light 
came  to  the  plaintiff's  windows,  which  were  almost, 
if  not  entirely,  lighted  by  the  light  that  came  from 
each  end  of  the  gully.     He  further  stated  that  his 
new  house  would  have  no  cornice,  and  that  he  had 
widened  the   gully,  so  that  light  to   the  plaintiff's 
windows  would  net  be  appreciably  diminished,  but 
that,  even  if  the  passage  had  not  been  widened,  there 
would   have    been  little   diminution  of   light.     He 
also   alleged  that  the  plaintiff  had  other  windows 
and  sources   of  light   than  the  said  six    windows. 
While  denying  all  damage,  the  defendant,  however, 
to  avoid  litigation  and  without  prejudice,  paid  into 
Court  B2iOO,  which,  he  said,  was  more  than  suffi- 
cient   to    compensate    the    plaintiff.    After   filing 
the  suit,  the  plaiptiff  obtained  a  rule  for  an  injunction 
at  the  date  of  which  the  walls  of  the  defendant's 
house  had  been  built  up  as  far  as  the  second  floor. 
The  rule  was  subsequently  discharged,  the  defendant 
consenting  that  the  cause  should  be  argued  at  the 
bearing  as  if  the  new  house  was  then  in  the  same 
condition.    The    defendant,  however,  subsequently 
continued  to  build,  and  at  the  date  of  hearing  it  was 
practically  complete.    The  lower  Court  (SxABLiNa, 
J,)  found  that  prior  to  the  building  of  the  new  house 
direct  light  came  to  the  plaintiff's  windows  to  the 
extent  at  all  events  of  5  inches,  and  in  addition  to  this 
s  considerable  amount  of  lateral  light  came  to  the 
windows  over  the  defendant's  roof «    The  Court  held 
that,  as  the  plaintiff  had  a  right  to  this  light  by 
prescription,  he  was  absolutely  entitled  to  the  whole 
of  it;  that  the  defendant  had  by  his  new  building 
cut  off  all  the  durect  light,  and  that  practically  all 
the  light  left  to  the  plaintiff  was  reflected  light, 
the  amount  of  which  depended  on  the  condition 
in  which  the  defendant  might  choose  to  keep  the 
walls  of  his  house.    Under  thes^  circumstances,  the 
Ibwer  Court,  looking  at  the  house  as  if  it  was  still  in 
the  condition  in  which  it  was  at  the  time  the  injunc- 
tion was  discharged,  held  that  the  plaintiff  was  en- 
titled to  a  mandatory  injunction,,  and  directed  the 
defendant  to  remove  the  upper  portion  of  the  house, 
which  had  been  built  since  that  time.    On  appeal,— 
Beid  that,  although  the  pluntiff's  light  had  been 
sensibly  diminished  by  the  defendant's  new  building, 
there  had  not  been  such  a  large,  material,  and  sub- 
stantial damage  as  to  require  interference  by  injunc- 
tion, or  that  the  plaintiff's  room  had  been  rendered 
unfit  for  the  purpose  for  which  it  might  reasonably  be 
expected  to  be  used.    Th^  Appeal  Court  therefore 
varied  the  decree  of  Stabldtg,  J.,  and  refused  an 
injunction,  but  ordered  the  defendant  to  pay  the 
plaintiff  B500  as  damages.     Ghanashax   'SUiJLXVT 
Kadxabni  V,  MoBOBA  Bahcbaitdba  Pai 

[1. 11.1^18  Bom.,  474 

45. Aec€9S  if  ligM 

and  air  noindtoovs — Agreement  preventing  the 
aequirement  of  an  easement — Eatementa  Act  (V  of 
1S82J,  9. 15,  expL— Specific  MeliefAct  (1  €flS77) 


T'REBCRlPnOJX'^oniinued. 
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1.  54. — A  promise  was  maie  regarding  the  access  of 
light  and  ur,  by  the  plaintiff's  predecessor  in  titles 
to  windows  placed  by  him  in  the  upper  part  of  his 
house  which  was  separated  by  a  narrow  space  from  » 
building  opposite  belou^ring  then  to  the  defendant's 
predecessor.  This  promise  was  that  the  owner  of  the 
house  would  make  no  objection  to  the  blocking  up  of 
the  windows  in  question  when  the  owner  of  the 
building  opposite  should  rebuild  it  and  raise  it  to 
a  higher  elevation.  The  owner  of  the  windows 
accepted  this  promise.  After  the  lapse  of  twenty 
years,  the  defendant,  having  given  notice  that  he 
would  act  on  tho  agreement,  proceeded  to  rebuild  { 
and  he  raised  his  building  higher  than  the  old  one^ 
causing  the  obstruction  of  which  tiie  plaintiff  now 
complained.  The  High  Court  (Fabbav,  J.)  in  its 
Original  Jurisdiction  decided  that  the  case  was  not 
one  for  an  injunction,  but  for  damages,  and  gare 
the  plaintiff  a  decree  for  a  sum  as  compensation. 
On  appeal,  the  Appellate  Bench  of  the  High  Court 
(Pabsons  and  Stbaohbt,  *JJ,)  held  that  the  phdntilf 
had  made  out  no  prescriptive  right  to  light  and  ur, 
and  the  cases  of  Bhanjihkoy  v.  jUehoa,  /•  X.  S.,  IS 
Bom,,  252,  and  Qhanatham  Nilhant  Nadkami  v« 
Moroha  Mamchandra  Pai,  I.  L.  JS.,  18  Bom.,  4^4, 
followed  and  approved  as  to  the  circumstances  in  which 
the  Court  will  grant  an  injunction  where  a  right  to 
light  and  air  is  infringed.  Svltak  Nawaz  JiTircfr 
V.  Bfstohji  Nauabhoy  I.  Ij.  B«,  20  Bom.,  704 

Bfeld,  on  appeal  to  the  Privy  Council,  that  there 
having  been  a  continuing  agreement  between  the 
parties  within  the  meaning  of  expl.  1  of  the  Easement 
Act,  1882,  the  acquirement  by  the  plaintiff  of  an 
easement  by  prescription  had  been  prevented.  From 
the  agreement  it  was  apparent  that  the  enjoyment 
of  light  and  air  had  not  been  granted  as  an  ease- 
ment. Sv&TAir  Nawaz  Jvvq  v  BtrsToif  ji  Naita- 
BHOY  Btbakji  Jijibhot  I.  Ii.  R,  24  Bom*,  156 

[L.  B.,  26  I.  A.,  184 

46. Air,    Bight    to— JZi^*'  *o 

uninterrupted  passage  of  air. — The  owner  of  a 
house  cannot  by  prescription  claim  to  be  entitled 
to  the  free  and  uninterrupted  passage  of  a  current 
of  wind.  He  can  clum  no  more  mt  than  what 
is  sufficient  for  sanitary  purposes.  Babbow 
«.  Abohbb     ....        2  Hyde,  125 


47. 


South    hreeze — 


Limitation  Acts  (IX  of  1971),  #.  27;  ^(XV 
of  1977)  #.  26— English  Prescription  Act  (2  ir  S 
Will.  IV),  c.  71— Limitation  Act,  Effect  rf,  on 
the  pre-existing  law  as  to  nature  and  extent  of 
the  right  to  light  or  air. — The  Indian  Limitation 
Act,  unlike  the  English  Prescription  Act,  places  light 
and  air  on  the  same  footing ;  and  the  object  of  the 
Prescription  Act  and  of  the  provisions  of  the  Indian 
Limitation  Act  is  not  to  enlarge  the  extent  and 
operation  of  the  easement,  but  to  provide  another  and 
more  convenient  way  of  acquiring  such  easements — 
a  mode  independent  of  legal  fiction  and  capable  of 
easy  proof  in  a  Court  of  law ;  these  Acts  do  not 
therefore  alter  in  any  way  the  pre-existing  law 
I  as  to  the  nature  and    extent  of   the    right.     The 
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valf  amount  of  liglit  for  a  dwelling-boiiBe  which 
can  be  claimed  by  preBcription  or  by  length  of 
time  (whether  prior  or  fubseqaently  to  the  Limita- 
tion Act  of  1871)  without  an  actual  grant  \b 
luch  an  amount  as  is  reasonably  necessary  for  the 
convenient  and  comfortable  habitation  of  the 
house.  Rule  laid  down  in  Bagram  v.  Khettranath 
Karformah,  3  B.  i.  JR.,  O.  C,  4U  followed.  The 
right  of  air  is  co-extensive  with  the  right  ^ 
light.  To  {!ive  a  right  of  action,  either  prior  or 
subsequently  to  the  Limitation  Act  of  1871»  in  a 
case  (where  there  is  no  express  contract  on  the 
subject)  for  an  interference  with  the  access  of 
air  to  dwelling-houses  by  building  on  adjoining 
land,  the  obstruction  must  be  sucb  as  to  cause 
what  is  technically  called  a  nuisance  to  the  house  ; 
in  other  words,  to  render  the  house  unfit  for  the 
ordinary  purposes  of  habitation  or  business.  There 
is  CO  such  right  as  a  right  to  the  uninterrupted 
flow  of  south  breeze  as  such.  The  **  45  degree 
rule  '*  is  not  a  positive  rule  of  law,  but  is  a  cir^ 
cumstance  which  the  Court  may  take  into  con- 
sideration, and  is  especially  viduable  when  the 
proof  of  the  obscuration  is  not  definite  or  satis- 
factory. DxLBi  AHD  London  Baxtk  v.  Hum  Lal 
DiTTT        .  .!.!«.  B.,  14  Calo.,  889 


48. 


Partition  of  a 


Joint  family  house — Effect  of  partition  hy  a 
consent  decree  where  the  decree  does  not  reserve 
auy  right  to  the  use  of  light  and  air — Implied 
grant  of  eakement  upon  severance  of  tenement. — 
On  partition  rf  a  family  dwelling-house  by  a  consent 
decree  the  plaintiff  claimed  a  right  to  the  passage 
of  light  and  air  necessary  for  the  enjdyment  of  his 
share  of  the  building  in  the  way  in  which  it  was 
enjoyed  at  the  time  of  the  partition,  though  no 
>uch  riffht  was  expressly  reserved  in  the  decree. 
The  defence  was  that  the  principle  of  an  implied 
grant  of  easement  upon  severance  of  the  tenement 
diould  not  be  applied  to  the  case,  but  that  the 
rights  of  the  parties  shoald  be  determined  solely 
with  reference  to  the  decree  made  in  the  partition 
suit,  ffeld  that  the  principles  of  justice,  equity, 
and  good  conscience  should  be  applied  to  the  case, 
and  that  the  plaintiff  ^as  entitled  to  the  right 
claimed,  even  in  the  absence  of  any  express  pro- 
vision in  the  decree  reserving  such  right.  Queere^ 
Whether  the  principle  of  an  implied  grant  of  ease- 
ment in  severance  of  tenements  would  apply  in  a 
case  where  the  partition  was  effected  by  a  decree 
of  the  Court  in  a  contested  suit,  and  not  by  a  con- 
sent of  parties.  Eadambiki  Dsbi  r.  Kali  Kumab 
Haij>ab  .    I.  I«.  R.,  26  Calc.,  516 

[8  C.  W.  N.,  409 


49. 


Partition,  decree 


for,  of  famil^^  dvelling-hovse — Implied  grant  of 
easement  ^Easements  Act  fP  of  1882J, — In  a  paHi- 
tion  suit  between  brothers  with  respect  to  a  family 
dwelling-bonse  the  plaintiff  was  given  certain  rooms 
with  windows.  Ko  easements  were  claimed  in  respect 
of  the  windows  in  that  snit  and  the  decree  made 
no  mention  of  it.    The  windows  beirg  ancient  lights, 
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it  was  held  that  the  partition  decree  must  be  taken 
to  have  made  an  implied  grant  of  such  easements. 
DwABXA  Nath  Paul  v.  STrin)SB  Lall  Sbal 

[8  O.  W.  N.,  407 


60. 


(t)  BiaHT  OP  Wat. 

Path  across  land— Implied 


grant — Modes  of  acquiring  easements — Limita* 
tion  Jet  fXr  of  1877 J,  s.  5tf.— In  a  suit  for  an  in- 
junction to  restrain  the  defendant  from  using  a  path 
on  the  plaintiff's  land,  it  appeared  that  the  land  held 
by  the  plaintiff  and  defendant  had  originally  belonged 
to  one  owner,  and  that  the  plaintiff  and  the  defen- 
dant had  obtained  their  respective  tenements  more 
than  twenty  years  previously.  The  path  had  been 
admittedly  made  by  the  original  owner,  but  the 
plaintiff  contended  that,  when  ho  purchased  the  land, 
he  had  iclosed  the  path.  This  the  Munsif  disbelieved, 
and  refused  the  injunction.  The  District  Judge, 
treating  the  case  as  if  it  fell  under  s.  26  of  the 
Limitation  Act,  and  being  of  opbion  that  the  defen- 
dant had  not  proved  twenty  years'  peaceable,  open, 
and  uninterrupted  exercise  of  the  right  of  way,  gave 
the  plaintiff  a  decree.  Seld  that  the  mode  of 
acquiring  an  easement  provided  by  s.  26  of  the 
Limitation  Act  is  not  the  only  way  in  which  an  ease- 
ment may  be  acquired,  but  an  easement  may  also  be 
acquired  by  implied  grant.  In  the  present  case  the 
use  of  the  path,  mi^ht  be  absolutely  necessary  to  the 
enjoyn^ent  of  the  defendant's  tenement,  in  which  case 
there  woald  be  an  easement  of  necessity ;  or  the  use 
of  the  path,  though  not  absolutely  necessary  to  the 
enjoyment  of  the  defendant's  tenement,  might  be 
necessary  for  its  enjoyment  in  the  state  in  which  it 
was  at  the  time  of  severance ;  and  in  this  case,  if  the 
basement  were  apparent  and  continuous,  there  would 
be  a  presumption  that  it  passed  with  the  defen- 
dant's tenement.  Chabit  Svbkokab  «.  Pokovbi 
Chukdeb  Thakoob 

[L  Ii.  B.,  8  Gala,  956 ;  10  C.  li.  K.,  677 

61.'- u-  'Rig.'ht  of  vr9kj— Implied  grani 

— Easement  upon  the  sereranoe  of  a  heritage  bg  its 
owner  into  two  or  more  parts — Continuous  and 
apparent  easement  Limitation  Act  (XV  of  1877), 
s.  26, — Implication  of  a  gprant  of  easement  upon  the 
severance  of  a  tenement  may  extend  to  a  "  way,"  but 
that  is  so  only  where  there  has  been  some  permanence 
in  the  adaptation  of  the  tenement  from  which  conti- 
nuity .could  *  be  inferred.  Charu  Surnokur  v. 
Dokouri  Ch  under  Thakoor,  /.  L,  £„  8  Calc,  956, 
distinguished.  Bau  Nabaitt  Shaha  «.  Kama£A 
Eavta  Shaha       .        •    I.  L.  B.,  26  Calc,  811 

62. Iiaae  from   public  road  to 

honae— User— Limitation  Act  ( KV  of  1^1), 
1.  27,— \d.  a  suit  for  declaration  of  the  plaintiff's 
right  of  way  over  a  lane  leading  from  a  public  road 
to  a  door  in  the  plaintiff's  house,  which  lane  the 
defendant,  who  re8id(>d  at  the  end  of  the  lane,  had 
obstructed  so  as  to  prevent  access  to  the  plaintiff'* 
house,  it  appeared  that  the  house  in  reitpect  of  which 
the  easement  was  claimed  belonged  in  1855  to  one 
R  C,  during  the  time  of  whose  occupation  there  waa 


(    7011    ) 


DIQBST  Of  CA8BS. 


(    7012    ) 


TB35SCBIPTION— 0<7ii<tftMi2. 

user  of  the  right  of  way  over  the  lane  to  the  door, 
until  he  had  the  do3r  bricked  up.  In  April  1865 
the  house  was  sold  by  R  C,  and  in  June  1867  was 
conTeyed  by  the  purchaser  to  the  plaintiff.  From 
the  blocking  up  of  the  door  until  the  plaintiff's  pnr* 
<;ha8e  no  user  was  proved.  The  suit  was  brought  in 
June  1876,  about  a  month  after  the  erection  by  the 
defendant  of  the  obstructiou  oompluned  of.  Seld, 
both  in  the  Court  beloT  and  on  appeal,  that  the 
•owner  of  the  dominant  tenement  having,  with  the 
intention  of  preventing  the  use  of  the  way,  created  an 
■obstruction  of  a  permanent  nature  which  rendered 
9uch  use  imposnble,  the  way  could  not  be  said,  during 
the  continuance  of  such  obstruction,  to  have  "  been 
openly  enjoyed  **  within  the  meaning  of  s.  27  of  Act  IX 
•of  1871>  and  that  accordingly,  though  there  had 
been  no  interruption  within  the  meaning  of  that  sec* 
tion,  a  right  to  the  way  had  not  been  established 
under  the  Act.  Sham  Chubh  Auddt  9.  Tabivbt 
Chxtbn  Bahbbjbb  •   _ 

[I.  li.  B.,  1  Calc^  4S2 :  25  W.  B^  228 

68.  — Bight  of  passage—  FwtVy  of 

possession  —  Sererancs  —  Nuisance  arising  from 
acts  ofeeveral  persons,— t^e  words  •'appurtenant" 
H)r  "belonging'*  will  ordinarily  carry  only  actual 
existing  easement,  and  therefore  will  carry  no  right  of 
way  over  the  land  of  the  grantor,  though,  under 
certain  circumstances,  even  these  words  will  have  a 
wider  construction.  Where  further  words  are  used, 
such  as  "  therewith  held  or  used,"  such  words  will 
carry  a  way  formerly  enjoyed  as  an  easement,  but  as 
to  which  the  right  has  been  suspended  by  unity  of 
possession.  B  at  such  words  will  nc*  carry  a  way  made 
by  the  owner  of  both  propertiei  during  the  unity  of 
possesnon  for  his  own  greater  convenience  in  the  use 
of  the  two  properties  Jointly.  But  where,  during 
the  unity  of  possession,  a  way,  which  has  never 
existed  as  an  easement,  is  in  fact  used  for  the  conve- 
nience of  one  of  the  tenements  afterwards  severed, 
the  authorities  show  that  the  words  in  question  are 
large  enough  to  carry  it.  One  who  has  a  right  of 
passage  over  any  place  must  not,  any  more  than  the 
owner  of  the  soil  mighty  use  it  in  an  excessive  or 
improper  manner  so  as  to  obstruct  the  exercise  by 
■others  of  their  rights.  The  acts  of  several  persons 
may  together  constitute  a  nuisance,  though  the 
damage  occasioned  by  the  acts  of  any  one,  if  taken 
alone,  would  not  be  appreciable.    Chuhdeb  Eooiub 

MOOKBBH  V.  KOTLA8H  ChITKDBB  SbTT 

[L  Ifc  B.,  7  Calc,  666 

Substontially  confirmed  on  appeal;  see  Shama 
€hitbn  Dbt  it.  Chthtdbb  Coomab  Mookbbjbb. 
Chtodbb  Coomab  Mookbbjbb  r.  Kotlaah 
ChundbbSbtt  .    L KB., scale, 677 

54^  Change  ofnee^ 

Easements  Ak  (V  of  1882J,  s.  2S— Increase  of 
servitude.—VndeT  s.  23  of  the  Indian  Basements 
Act  (V  of  1882),  a  right  of  way  enjoyed  for  agricul- 
tuml  purposes  may  be  used  for  the  purposes  of  a 
factory,  provided  no  additional  burden  is  thereby 
imposed  on  the  servient  heritage.  Jbsabg  r. 
Wkcttlb     .        .        .    L  L.  B^  28  Bom.,  696 


FBXS8CBIPFION— eofli/tMMi. 


2.  BASSMBNTS-ooiilMMMiK. 


6& 


of  passage  for  boats 


in  the  rainy  sea  so  a— TTa/er.— A  right  of  paa> 
sage  for  boats  in  the  rainy  season  over  a  channel 
wholly  in  another  man's  land  is.  in  respect  of  extent, 
analogous  to  an  ordinary  right  of  wi^i  and  the 
dominant  owner  cannot  complain  of  the  servient 
owner's  narroraig  the  channd,  so  long  as  the  latter, 
by  so  doing,  does  not  prevent  the  former  from  pass- 
ing and  re-passing  as  conveniently  as  he  has  always 
been  accustomed  to  do.  A  right  ot  passage  for  boats 
in  the  rainy  season  over  another  person's  tank  most 
be  claimed  in  a  particular  direction  in  order  to  be 
valid.  DoOBGA  Chdbv  Dhub  «.  Ea£LT  Coobi^ak 
Sbx      .    LLuB.,  7  Cala.l46:8  C.Ii.B^876 


66. 


Bight  of  private  fbrry — 


User  for  iwenig  gears — Per  QabtH,  C.J^  and 
Whitb,  J*.— Twenty  years  is  the  shortest  period 
within  which  such  a  right  of  ferry  can  be  eskaUislied 
by  user.  For  Mittbb,  J, — Where  the  existence  of  a 
private  right  of  ferry  plying  between  the  lands  of  ^ 
and  JB  is  admitted  by  3,  no  question  of  user  ariaet  ; 
the  issue  that  is  raised  bciween  the  parties  is  not 
whether  a  private  ferry  exists,  but  whether  the 
recognised  private  ferry  which  is  in  existence  is  the 
property  of  A  €ft  B  ;  bat  semble — supponng  sadi 
question  of  user  to  arise,  a  right  of  private  ferry  can- 
not be  established  as  an  indefeasible  right  by  long 
user.  Pabmbshabi  Pbobad  Nabadt  Susqk  v. 
Kahohbd  Stud 

[L  L.  B.,  6  Calc,  608 :  7  C.  li.  R.,  604 

67. Ijandlord   and   tenant— .^49^ 

V  of  1882  (EasBmemU  Aet)'-Aet  VIII  of  1891-^ 
Applieation  of  Act—Snit  before  Aet  VIII  of  1891 
eame  into  force, — ^There  is  nothing  in  Act  YIII  of 
1891,  which  extended  the  Easements  Act  to  the 
Korth^Westem  Provinces,  to  compel  the  Court  to 
apply  the  Easements  Act  (Y  of  1888)  to  a  suit  com- 
menced before  Act  YIII  of  1891  eame  into  force.  A 
tenant  cannot  as  against  his  landlord  acquire  by  pre- 
scription an  easement  of  way  in  favour  of  the  lead 
occupied  by  him  as  tenant  over  other  land  belongiag 
to  his  landlord.  So  held  by  the  Full  Bench,  Ga^ord 
V.  MoffaiU  L,  M„  4  Ch,  App-.  1$S,  referred  to.  Udit 
SiiraH  V.  Kabhi  Bam       .    I.  Ii.  B^  14  All.,  186 


68. 


Prescriptive   right   of  the 


defendant  to  have  branches  ot  his  trees 
overhanging  the  plaintifTs  land  -Bight  of  ike 
defendant  to  go  on  to  the  plaintiff's  land  to  etUleet 
the  fruit  of  the  trees  distinct  from^  and  not  acoes* 
sorv  to,  the  right  to  have  the  branches  overhangiug, 
— The  defendant  having  acquired  a  prescriptive  right 
to  have  the  branches  of  his  trees  overhanging  the 
plaintiff's  land,  the  lower  Courts  held  that  he  hsA  a 
right  to  go  on  to  the  plaintiff's  land  for  .the  purpose 
of  gathering  the  fruit  of  trees,  on  the  ground  that  the 
prescriptive  right  to  have  the  branches  of  his  trees 
overhanging  the  pWatifPs  land  carried  with  it  an 
"accessory"  right  to  enjoy  the  profits  of  the 
branches  in  the  best  way  possible.  Held  (reversing 
the  lower  Court's  decree)  that  the  right  to  go  on 
the  plaintiff's  land  to  pick  the  fruit  off  the  branches 
perfectly  distinct  from  the  prescriptive  right  to 
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have  the  bntnchei  overhanging  the  land*  andeonld 
not  be  laid  to  be  accesaory  to  the  latter  right  in  the 
«eDee  of  being  within  the  limits  of  that  right.     Pab- 

«OTAX  QHSLA  v.  GaVDBAP  FaTBL&L  G0KUlt>A8 

\t  Ik  B.,17  BozEL,  746 


69. 


Iiandlord  and  tenant  ~^<m0- 


memi  of  n€e€9tiijf,—A  tenant  cannot,  as  against  his 
lan^ord,  acqnire  by  prescription  an  easement  of  way, 
in  faronr  of  the  land  occnpied  by  Mm  as  tenant  over 
•other  land  belonging  to  his  landlord.  Bnt  a  tenant 
is  entitled  to  a  way  of  necessity  over  the  adjoining 
land  of  his  landlord.  Udit  Sin^h  v.  Kathi  Bam, 
I,  i.  J2.,  14  All.,  185,  approved,  &afford  v. 
Mofat,  Bl  L.  J.,  Ch.,  610,  followed.  Qmrnre-- 
Whether  one  tenant  can  acquire  a  prescriptive  right 
•of  easement  against  other  tenant  nnder  the  same 
landlord.    JtBHAB  Au  v.  Ailabuddih 

[1  O.  W.  N.,  161 


60. 


(/)  BxaHT  CovoBftViva  Watsb. 

Bigbt  to  flow  of  'water— 


Ohtitweiion  to  flow  of  waiBr—Coniinmal  user,-— The 
plaintiff  bronght  a  snit  to  establish  his  right  to  an 
uninterrupted  flow  of  water  through  a  channel  which 
Tan  into  a  tank  in  a  village  which  was  the  pUdntifPs 
property,  and  to  compel  the  removal  of  sluices 
erected  across  the  said  channel  by  the  first  defendant's 
predecessor  in  office,  and  used  for  the  purpose  of 
diverting  the  flow  of  the  water.  Held  that  ac^ uies* 
•cence  in  the  sense  of  mere  submission  to  the  inter- 
ruption of  the  enjoyment  does  not  destroy  or  impair 
an  easement.  To  be  eifectual  for  that  purpose,  it 
-must  be  attributable  to  an  intention  on  the  part  of 
the  owner  to  abandon  the  benefit  before  enjoyed. 
Seld  also  tluit  the  diversion  of  the  water  was  a  con- 
'tinuinsr  injury  down  to  the  time  of  the  institution  of 
the  suit,  and  that  the  phuntiif  s  suit  was  not  barred. 
Seld  also  that  it  must  appear  from  flhe  circum- 
etances  in  evidence  in  such  case  that  the  interference 
■or  obstruction  complained  of  is  not  a  trivial,  but  a 
S'tbstantial  injury  in  order  to  warrant  relief  by  way 
of  injunction.  Held  also  that  the  right  to  au  ease* 
ment  in  the  flow  of  water  throutrh  an  artificial 
water-course  is  as  valid  against  the  Qovernment.as  it 
is  against  a  private  owner  of  land.  Held  per  Soot- 
XAND,  C.  J.— That  the  grant  of  an  casement  may  be 
presumed  from  mere  continued  user  of  the  privilege 
openly  enjoyed  by  the  occupiers  of  the  d«tmuiant 
tenement  as  of  right  throughout  any  1  mg  period  of 
time  without  interruption  on  the  part  of  the  proprie- 
tor of  the  servient  tenement,  but  with  this  qualifica- 
tion, that  the  user  should  be  for  at  least  the  period  of 
adverse  possession  which  is  prescribed  by  s.  1, 
•cl.  12,  of  the  Act  of  Limitations,  as  a  bar  to  the 
enforcing  of  title  to  corporeal  property.  Per  Inkm, 
J.— That  no  precise  period  of  uninterrupted  enjoy- 
ment can  be  fixed  as  sufficient  of  itself  to  establish 
a  right  to  an  easement.  PomnJSAWKi  Teyab  r. 
CoLLBOTOB  ov  Madvba  '6  MacL,  6 
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defined  channel  over  the  lands  of  others  may  exist 
independently  of  the  provisions  of  s.  27  of  the 
Limitation  Act,  1871.  When  such  a  right  is  claimed 
as  a  hereditary  and  customary  right  and  evidence  is 
given  in  support  of  long  user,  such  evidence  may 
be  sufficient  to  justify  the  Court  in  presuming  a 
grant  of  the  easement,  and  a  Court  is  not  justified 
in  dismissing  the  suit  on  the  ground  that  there  had 
been  no  user  by  the  plaintiff  within  two  years  prior 
to  suit.  SsnriYAsA  Bait  Saheb  (jAeiBDABOvABSi) 
V,  Sbcbbtaey  op  State  pob  Ikdia 

[I.Ii.B.,6  Mad.,2d6 


62. 


Permueiou      to 


erect  dam — QraiU — Relief  against  injury  done  bjf 
permietive  act, — When  a  tenant  by  his  lessor's  per* 
mission  erected  a  dam  upon  his  holding,  and  thereby 
obstructed  the  natural  flow  of  the  water  to  other 
landsof  the  lessor,— J7^e2(2  that  the  mere  permission 
did  not  amount  to  a  grant.  Held^lao  that  there 
was  no  implied  grant  of  the  right  to  use  water  so  as 
to  derogate  from  the  rights  of  those  through  whose 
lands  the  stream  would  otherwise  flow.  Held  also 
that  the  right  under  the  permission  might  be  ter^ 
minated  by  revocation  of  the  latter,  but  that  such 
revocation  would  only  be  permitted  on  the  terms  of 
the  landlord  paying  to  the  tenant  the  expenses 
which  that  permission  had  led  him  to  incur.  Even 
when  the  dominant  and  servient  tenements  are  the 
property  of  different  persons,  a  man  may  license  an 
act  in  its  inception,  and  yet  be  entitled  to  relief 
when  the  act  is  found  to  have  injurious  consequences 
which  he  could  not  have  contemplated  at  the  time  of 
the  license.    Kbsata  Pzllai  v.  Pbddxt  Hbdbi 

[1  Mad.,  268 


68. 


JEselusive  right 


Jrom  long  user— Limitation  Act,  1877,  «.  ^7.— A 
right  to  the  uninterrupted  flow  of  water  along  a 


to  uee  of  water,— The  plaintiffs,  as  shareholders  in, 
and  heads  of,  the  villages  of  Ariyur  and  Euviriku^, 
sued  for  an  injunction  directing  the  defendants  to 
close  an  irrigation  channel  which  was  opened  in 
1869  and  to  remove  the  sluice.  It  appeared  that  a 
channel  called  Eaduvai  had,  by  means  of  a  branch, 
for  very  many  years,  supplied  the  plaintiff's  village 
with  water.  The  village  of  Partlcal,  of  which  the  first 
defendant  was .  mirasidar,  up  to  the  date  of  the 
opening  of  the  new  channel,  had  received  its  supply 
from  the  Mallattar  channel.  The  supply  from  this 
was  insufficient,  and  the  second  defendant,  the  Supe^ 
intending  Engineer  (representing  Government),  de- 
signed a  new  channel  from  the  Eaidu.vai  to  supplement 
the  deficiency  of  the  ICallattar.  The  water  of  the 
Eaduvai  was  diverted  into  the  new  channel  at  a 
point  above  the  point  of  divergence  of  the  branch 
channel  from  the  Eaduvai  to  the  plaintiff's  village. 
The  relief  was  prayed  for  in  the  Court  of  first  in- 
stance, on  the  ground  that  the  supply  by  the  Eaduvai 
hid  never  been  suffident  for  the  ivants  of  the  village, 
and  thai  the  new  channel  must  necessarily  cause  a 
still  further  deficiency.  The  Civil  Judge  found  that 
the  plaintiffs  had  sustained  no  loss  by  the  opening  of 
the  new  channel,  and  dismissed  the  suit.  On  appeal 
it  was  contended,  first,  that  plaintiffs  had  an  abso- 
lute right  to  the  uninterrupted  flow  of  all  the  water 
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In  the  Kaduvai  channel  without  subtraction  or  dimi- 
nntioQ  by  the  defendants  or  by  the  Government, 
represented  by  the  second  defendant,  and  that  any 
diminntion,  thongh  not  causing  loss*  was  tm  inyasion 
of  their  rights;  second,  that  if  they  had  not  snch 
absolnte  right,  they  had  a  right  to  a  supply  of  water 
for  the  necessary  purposes  of  irrigation  and  otherwise 
for  their  village,  and  that  the  possibility  of  loss  at 
some  future  time,  arising  from  a  possible  wrongful 
diminution  of  the  water  to  their  detriment  through 
the  new  sluice  and  channel,  entitled  them  to  the 
relief  claimed.    Upon  the  first  point, — Seld  that 
the  plaintiffs  had  not   the  extensive  and  exclusive 
right  to  the  water  contended  for  by  them,  but  that 
their  right  was  limited  to  the  ben^cial  enjoyment  of 
the  water    for  the  irrigation  and  other   necessary 
purpose  bf    their  tenancies  as  heretofore  enjoyed. 
Also   that  the  Government,  as  proprietor   of   the 
Kaduvai  channel  and  water  in  it,  had,  subject  to  the 
above  limited  use  by  the  plaintiffs  and  other  villages 
in  the  tame  position  as  the  plaintiffs,  a  right  to  dis- 
tribute the  water  of  the  Kaduvai  (hannd  for  the 
bent  fit  of  the  public.     Fonusami  Terar  v.  Collector 
of  Madura,    6   Mad,,  5,  distinguished.     KsiSTNA 
Atyan  r.  Ybvxataohblla.  Mcdali  •    7  MacL,  00 


64. 


Suit  to  resfrain 


interference   with  water  rights — Vamagee—Uight 
of  Government  to  distribute  water. — The  plaintifliB, 
who  were  raiyats  under  the  Government,  brought  a 
suit  to  restrain  the  defendants,  the  agents  of  the 
Government,  and  others,  from  so  altering  a  calingula 
as  to  diminish  the  quantity  of  water  which  the  plain- 
tiffs were  entitled  to  receive  for  the  irrigation  of  their 
lands,  and  the  plaintiffs  alleged  that  the  supply  of 
water  had  been  materially  diminished  by  reason  of  the 
acts  of  the  defendants.    The  only  ground  upon  wbich 
the  plaintiffs'  claim  was  put  was  that  they  had  re- 
ceived the  water  for  a  long  time.    The  District  Court 
held  that  the  Government  were  authorized  to  regulate 
the  distribution  of  water  in  such  cases.     Held,  on 
regular  appeal,  per  Hollowat,   •/.,  that  no  legal 
right  was  shown  by  the  plaintifPs  which  could  have 
been  violated  by  the  defendants,  and  that,  if  such 
right  were  established,  there  was  nothing  to  show  that 
a  decree  for  damages  would  not  have  been  the  proper 
remedy.    Per  iKNKft,  tT*.— That  the  evidence  did  not 
^ow  any  diminution  of  the  supply  of  water  below  the 
quantity  to  wbich  the  plaintiffs  were  entitled.     Vkk- 
KATA  Besdt  r.  LiSTXB  .    7  Mad.,  842 


66. 


'\Tnterruption 


— Abandonment, — ^The  plaintiff  claimed  a  prescriptive 
right  in  the  flow  of  the  surface  drainage  water  from 
the  land  of  the  defendant  on  to  hi^^  land.  Held  that 
such  an  easement  can  be  acquired  only  where  the 
water  flows  in  a  dcflnite  channel.  In  a  suit  for  in- 
terrupting the  flow  of  water  from  thn  land  of  tae 
defendant  to  the  land  of  the  pUintiff  it  appeared 
that  eight  years  before  suit,  the  defendant  had  diverted 
the  water,  and  that  it  had  been  diverted  ever  since. 
Held  that  the  right,  if  acquired,  would  not  necessarily 
be  Iwt  by  the  interruption,  but  that,  if  the  plaintiff 
acquiescfd  during  that  time  in  the  interruption,  it 
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might  be  some  evidence  of  an  abandonment  of  the 

right.     KbHA  MAHOMKD  r.  BOHATOO  SiRCAB 

[MfiiTBh.,  60S 

LUCHMEB    FSBBHADr.   FuZXBLUTOOWlgaA   BlBEl 

[7  W.B.,8e7 

€^« Bight  to  passage  of  water— 

Limitation  Act  fXV  of  1877 J,  «.  23 and  26— Con- 
ttnuing  nuisance— Easement,— Vrom  time  immemo- 
rial and  certainly  for  more  than  twenty  years  prior 
(o  the  date  of  the  obstruction  by  the  defendants,  the 
plaintiff  en joye'd  the  rijrht  of  having  an  egress  for  bis 
rain-water  through  a  drain  in  the  defendants'  land. 
The  plaintiff,  more  than  two  years  after  the  date  of 
the  obstruction,  sued  the  defendants  for  the  removal 
of  the  obstruction.  Held  that  though,-  under  the 
circumstances,  the  plaintiff  had  failed  to  prove  a  title 
acquired  under  a.  26  of  Act  XV  of  1877,  yet  the 
pUiintiff,  havmg  a  title  evidenced  by  immemorial  user, 
did  not  require  the  aid  of  that  Act ;  and  inasmuch 
aa  the  obstruction  complained  of  constituted  a  ood- 
tinuing  nuisance,  as  to  which  the  cause  of  actioo 
was  renewed  de  die  in  diem,  the  plaintiff's  claim  wb% 
not  barred  by  any  provision  of  the  Act,  but,  on  the 
contrary,  was  saved  by  the  express  provision  of  s.  23. 
PcnrjA  KvTABji  v,  Bai  Kutab 

[L  Ii.  B.,  6  BonL,  SO 

SooJAV  BjBi  V.  Sbjmej}  Alt  ,    iaixr.ir.,96 

® ■• 7"^ Sasemenis    ap' 

parent  and  continuous— Easements  of  necessitg— 
Implied  grant,— A  and  JB  were  originally  in  joint 
possession  of  certain  land.    They  divided  this  land  in 
18t*5,  and,  ten  years  later,  built  at  their  joint  expense 
a  partition  wall  between  their  respective  portions^ 
leaving  a  drain  in  the  wall  for  the  passage  of  water 
from  A*B  to  B'b  knd.    In  1885  B  stopped  the  flow 
of  ^  water  by  this  drain,    a  thereupon  sued  'for  an 
injunctionjto  restrain  B  from  causing  the  obstructioD. 
The  Court  of  flrst  instance  decreed  the  claim.    The 
Appellate  Court  rejected  the  claim,  on  the  ground 
that  there  was  no  express  agreement  between  the 
parties  that  the  water  should  be  carried  off  by  the 
drain  in  the  wall.    Held  on  second  appeal  to  the 
High  Cout  that  A  would  be  entitled  to   the  ease* 
meut  claimed  by  him  if  he  could  show  either  that 
it  was  necessary  for  the  enjoyment  of  his  share  of 
the  property,  or  that  it  was  apparent  and  continuous 
and   necessary    for  enjoying  the  share  as  it  was 
enjoyed  when  the  partition  took  effect.    PubshOTAIC 
Sakhabam  v.  Dobooji  Tukabau 

[I.  Ij.  B.,  14  Bom.,  46S 

68. Water  in  defined 

channel' — From  time  immemorial  a  certain  "al" 
formed  the  boundary  of  two  pieces  of  land  belonging 
to  the  plaintiffs  and  the  defendants  respectively.  The 
plaintiffs'  land  was  on  a  higher  level  than  that  of  the  ' 
defendants,  and  fri-m  time  immemorial  the  surplus 
water  used  to  fl  tw  from  the  plaintiffs'  land  through 
certain  passages  in  the  "  al "  and  across  the  defen- 
dants' land.  The  defendants  closed  up  the  passages 
and  increased  the  h(i-ht  of  the  "al."  Held  that,  it 
ha\  ing  been  established  that  for  a  long  series  of 
years  the  waters  from  the  plaintifEs'  lands  had  been 
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aocQfltomed  to  eicape  in  a  jwrticiilar  &ecikm  and  by 
certain  tepante  pasnges  acroBS  the  defendants'  land, 
the  defendants  conld  not  do  anything  which  would 
interfere  with  the  plaintiif s  rights  in  this  respect. 

IXAM  AU  «.  POBBSH  MUVDUL 

[I.  Ij.  B.,  8  Calo.,  468 :  10  C.  Ij.  B.,  896 


•  69. ; Bight  to  use  of  water— Irri- 

gaiion — License  creating  right  of  easement — JSavo- 
cation  of  agreement  to  use  water. — In  a  suit  to 
establish  a  right  of  water  and  for  damages  for  inter- 
mption  of  the  same,  the  facts  were  as  follow :  Plain- 
tiff and  defendant  by  agreement  between  them  con- 
stracted  a  dam  across  a  main  channel,  and  from 
thence  a  smaller  channel  was  made  through  the  land 
of  the  defendant  to  the  plaintiff's  land,  by  means  of 
which  it  was  agreed  that  the  plaintiff  should  be  at 
liberty  to  irrigate  the  fields.  The  agreement  was 
acted  upon  for  a  long  course  of  years.  JETeld  that  the 
agreement  was  not  a  mere  parol  license  revocable  at 
the  pleasure  of  the  defendant,  but  an  agreement 
which  created  a  right  of  easement,  unlimited  in  point 
of  time  to  the  use  of  the  water  by  the  plaintiff,  and 
imposed  upon  the  defendant  the  corresponcUng  duty 
of  allowing  the  accustomed  supply  to  flow.  A  mere 
license  differs  in  its  effects  from  a  license  coupled 
with  the  creation  of  an  interest.  The  former  is 
revocable,  but  the  latter  is  subject  to  the  same  inci- 
dents, and  is  as  binding  and  irrevocable  as  any  other 
contract,  gift,  or  grant.  Kbishna  r.  Bayapfa 
Shahbhaoa 4  Mad.,  98 

70. —  Artificial  water* 

course, — The  right  to  water  flowing  to  a  man's  land 
through  an  artificial  water-course,  constructed  on  a 
neighbour's  land,  must  rest  on  some  grant  or  arrange- 
ment, proved  or  presumed,  from  or  with  the  owner  of 
the  land  from  which  the  water  is  artificially  brought, 
or  on  some  other  legal  origin.  Such  a  right  may  be 
presumed  from  the  time,  manner,  and  circumstances 
under  which  the  easement  has  been  enjoyed.  Bambs- 
BVB  Pbbbad  Nabaik  Sino  o.  Koovj  Bbhabi  Pat- 
TTK .    I.  Ij.  R.,  4  Calo.,  688 :  Ii.  B.,  6  I.  A.,  88 

71.^ User—AHificial 

water-course.—In  1860  JSi,  whom  the  plaintiff  in  this 
suit  represented,  agreed  with  Government  for  the 
lease  of  a  plot  of  ground  called  the  D  estate  and  got 
possession.  In  1865  E  took  a  lease  of  the  estate  from 
Government  for  999  years,  to  enure  as  a  lease  from 
1860,  the  time  at  which  he  entered  upon  possession. 
Th&  defendant's  estate  adjoined  plaintiff's.  Defen- 
dant's title,  also  derived  from  Government,  dated  from 
1869.  A  formal  lease  was  granted  to  his  predecessor 
in  1874  in  similar  terms  to  that  to  plaintiff  In  1864 
E  opened  an  artificial  channel  for  the  conveyance  of 
water  for  the  use  of  his  estate.  This  channel  was 
taken  off  from  a  ravine  in  Government  waste  land, 
and  before  reaching  the  plaintiff's  estate  passed 
through  land  which  in  1864  belonged  to  Government, 
but  which  subsequently  formed  portion  of  the 
defendant's  estate.  When  the  lease,  under  which  the 
defendant  claimed,  was  made  in  1874,  the  flow  of 
water  through  the  channel  was  enjoyed  by  the 
pUintjff.  The  plaintiff  sued  to  restrain  the  defen- 
dant from  interfering  with  and  diverting  the  flow 
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of  water  In  this  channel  and  for  damages.  Seld 
that  the  flow  of  water  in  the  channel  having 
existed  as  an  apparent  and  continuous  easement  in 
fact  at  tibe  time  of  the  execution  of  the  lease  in  1865, 
a  right  to  it  passed  by  implication  under  that  lease, 
and  that  the  plaintiff  was  accordingly  entitled  to  it ; 
that  the  defendant,  whose  lease  was  subject  to  that 
right,  was  not  entitled  to  interrupt  the  flow;  but 
that  he  might  use  the  water  in  a  reasonable  manner, 
as  it  flowed  through  his  land.    Mobgav  v.  Eibbby 

[L  Ii.  B.,  2  Kad..  46 


72. 


Obstructing 


watercourse — Presumption  of  title  founded  on  user 
— Limitation  Act,  1871,  s,  27,  and  art,  81 — Continw 
ing  act  of  wrong, — More  than  twenty  years,  and  pos- 
sibly fifty  or  sixty,  before  suit,  the  plaintiff's  ances- 
tors and  predecessors  in  estate  had  constructed  and 
used  a  p^in,  or  artificial  water-course,  on  the  defen- 
dants^ land,  making  compensation    to    them.    The 
p4in,  by  a  channel  at  one  part  of  its  course,  contri- 
buted to  the  water  in  a  tal,  or  reservoir,  belonging 
to  the  defendants ;  and  by  a  channel  at  another  part 
took  the  water  which  oveiflowed  from  the  tfl,  siter 
the  defendants  had  used  as  much  of  the  water  therein 
as  they  required.     Less  than  twenty  years  before, 
the  suit,  the  defendants,  without  authority,  obstructed 
the  flow  of  water  along  the  piin  in  several  places. 
The  Courts  below  differed  as  to  whether  some  of 
these  obstructions  had  not  been  made  more  than  two 
years  before  the  suit,  the  rest  having  been  made 
within  that  period.    Meld  that  the    provisions  of 
Act  IX  of  1871— a  remedial  Act,  and  neither  pro- 
hibitory nor  exhaustive — did  not  exclude,  or  inter- 
fere with,  the  acquirement  of  rights  otherwise  than 
under  them.     A  title  might  be  acquired  under  that 
Act  by  a  person  having  no  other  right  at  all ;  but  it 
did  not  exclude,  or  interfere  with,  other  titles  and 
modes  of  acquiring  easementa    And  s.  27,  by  allow- 
ing a  user  of  twenty  years,  if  exercised  untU  within 
two  years  of  suit,  under  the  conditions  prescribed,  ^ 
to  give,  without  more,  a  title,  cUd  not  prevent  proof 
of  an  easement  founded  on  another  title,  indepen- 
dently of  the  Act.    Such  a  long  enjoyment  as  the 
plaintiff  had  proved  should  be  referred  to  a  legal 
origin,  and  the  long  user  of  the  p&in  and  of  the  supers 
fluous  water  of  the  ii\  afforded  evidence  giving  rise 
to  a  presumption  that  a  grant,  or  an  agreement,  had 
been  made  creating  an  easement.    Although,  on  the 
assumption  that  some  of  the  obstructions  in  question 
had  existed  for  more  than  two  years  before  tiie  suit, 
the  plaintiff  might  not  have  shown  a  right  under  Act 
IX  of  1871,  s.  27,  yet  he  did  not  require  its  aid. 
Seld  also  that  such  obstructions  being  continuous 
acts,  as  to  which  the  cause  of  action  accrued  de  die 
in  diem.  Act  IX  of  1871,  sch.  II,  part  V,  cl.  31» 
fixing  two  years  from  the  date  of   the  obstruction 
as  the  period  of  limitation  "  for  obstructing  a  water- 
.  course,"   did    not  preclude   a   suit   complaining  of 
obstructions*  though  made  more  than  two  years  pre- 
ceding the  date  of  the  commencement  of  the  suit. 
Bajbup  Kobb  «.  Abxtl  Hobbbiv 

[I.  Ik  B..  6  Gala, 884:  L.  B.»7  LA.,  240 

7  C.  Ii.  B^  628 
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Bight  to  discharge  surplus 


water  on  another's  lB,nd—8ervUudesServ%eni 
and  dominant  owners,  -  Where  A  has  a  right  to  dis- 
charge the  surplus  rainfall  from  his  land  on  to  the 
land  of  B,  no  length  of  time  will  give  B  a  right  to 
compel  A  to  send  the  water  on ;  provided  that  A  does 
not  interfere  with  ahy  portion  of  the  water  which 
flows  from  his  land  to  that  of  ^  in  a  natural  and 
defined  channel.  The  servient  owner  cannot  prevent 
the  dominant  owner  from  putting  an  end  to  the 
tet\  itude  at  any  time  he  may  think  proper.  Ehoob- 
SHBB  HosSBnr  v,  Teknaiuht  Sisq 

[2  C.  Ii.  B.,  141 

74, '■ —  Bight  to  have  water  carried 

off  over  neighbour's  land— J7ofo  far  it  inter' 
feree  with  right  of  erecting  huildinge.  -A  right  to 
have  water  carried  away  over  the  adjoining  land  does 
not  give  its  owner  any  power  to  prevent  the  erection 
of  huildings  on  the  adj<nnlng  ground  so  long  as  the 
arrangements  necessary  to  the  preservation  of  his 
right  are  made.    Bala  v.  Mahabu 

[I.  Ii.  B,  ao  Bom.«  788 


76. 


Right  to  use  of  water  drain 


— Proof  of  enjoyment  of  eatement  for  term  ntffl* 
eie%t  to  gire  right  to  it. — In  a  suit  for  the  recovery 
of  a  right  of  easement  in  a  drain  that  had  heen  closed 
up>  in  which  suit  the  Munsif  found  that  a  drain  had 
existed  which  had  recently  heen  closed,  and  that  there 
was  no  other  way  wherehy  water  could  escape  from 
plaintiff's  land,  and  accordingly  gave  the  plaintiff  a 
decree  which  was  upheld  by  the  Judge,  — Seld  that 
the  real  issue  to  be  tried  was  whether  the  plaintiff  had 
enjoyed  the  easement  for  the  time  (twenty  years)  and 
in  the  manner  laid  down  in  the  law.  Bambbbub 
MisBBB  r.  Bbojo  Bboozjts  Missbb 

[26  W.  B,  271 


76. 


Bight  to    divert    flow     of 


WAter— Presumption  of  grant — User, — A  right  to 
divert  the  flow  of  i  water  into  a  particular  channel  by 
erecting  a  dam  across  a  stream  was  held  to  be  estab- 
lished in  a  suit  brought  in  1878  by  proof  of  exercise 
of  the  right  for  eighteen  years  prior  to  1871.     Zakik* 

DAB  OV  HUBUPAM  V,  ZAMIKDAB  OV  MbBANJI.  VbBI- 
OHBBLA  SUBTA  NABATANA    BaJU   «     SaTBAOHBBLA 

jAGhAiTADA  Bajit  .  I.  Ij.  B,  6  Mad.,  258 


77. 


Bight  to  water   of  river — 


Relative  rights  of  riparian  proprietors  and  occu» 
piers  to  the  water  of  river — Diversion-^User — 
Bights  of  the  Government — Khalsa  or  raiyateadi 
land, — A  dam  had  been  in  existence  across  a  river  for 
upwards  of  280  years,  and  during  all  that  time  the 
vUlages  of  D  and  P  had  receivei^an  equal  supply  of 
water  from  separate  sluices  in  the  dam.  The  Govern- 
ment authorities,  being  of  opinion  that  D  required  less 
water  than  P,  reduced  the  size  of  the  D  sluice,  and 
consequently  the  amount  of  water  flowing  to  the  D 
village.  The  village  of  D  was  khalsa  or  raiyatvadi, 
i,e.y  was  held  immediately  of  Government.  The 
inhabitants  of  D  appealed  against  the  action  of  Qov- 
emment;  Held  that  the  Government  had  no  such 
right  of  interference,  neither  (1)  as  riparian  proprie- 
tors (supposing  them  to  be  such),  since  the  right  to 
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the  enjoyment  of  the  water  of  a  river  belongs  to  the 
occupant  of  the  river-bank,  whatever  the  nature 
of  his  tenancy;  nor  (2)  by  any  other  unaginable  rights 
existing  in  the  Government  as  such,  since,  if  any  such 
fights  ever  existed,  the  long  user  for  upwards  of  280 
years  of  the  water  from  the  dam  by  the  village  of  D 
would  be  amply  sufllcient  to  justify  a  presumptioa  of 
an  original  animus  dedioandi  in  the  Gbvemment. 
Co£lbotob  ov  Nasik  r.  Shauji  Dasbath  Patil 

[I.  Ii.  B,  7  Bonu,  909 

78. Katural    streame — Easememi 

Act  (V  of  1892J,  ss.  6,  7,  nSurfaoe  water- 
Bights  of  riparian  owners, — The  owners  of  a  tank 
fed  by  natural  streams  which  depended  for  their 
supply  on  natural  rainfall  and  surface  water  sued  for 
an  injunction  to  restrain  superior  riparian  owners  fiom 
damming  the  streams  or  interfering  with  the  supply 
of  water,  over  which  the  plaintiffs  claimed  a  right  of 
easement.     The  issue  as  to  the  ownership  of  the  land 
on  which  the  streams  rose  was  undecided.     Held  (1) 
The  Easement  Act  only  declared  the  existing  law  as 
to  easements  over  water ;  (2)  An  easement  can  there- 
fore he  acquired  in  regard  to  the  water  of  the  rain&lL 
But  surface  water  not  flowing  in  a  stream,  and  not 
permanently  collected  in  a  pool,  tank,  or  otherwise,  ia 
not  a  subject  of  easement  by  prescription,  though  it 
may  be  the  subject  of  an  express  grant  or  contmct  ; 
(3)  It  is  the  natural  right  of  every  owiler  of  land  to 
collect  or  dispose  of  all  water  on  the  surface  which  does 
not  pass  in  a  deflned  channel ;  (4)  Biparian  owners  are 
entitled  to  use  and  oousume  the  water  of  the  stream 
for  drinking  and  household  purposes,  for  watering 
their  cattle,  for  irrigating  their  land,  and  for  parposes 
of  manufacture,  subject  to  the  conditions  (i)  that  the 
use  is  reasonable,  (ii    that  it  is  required  for  their 
purposes  as  owners  of  the  land,  and  (iii)  that  it  does 
not  destroy  or  render  useless  or  materially  diminish  or 
affect  the  application  of  the  water  by  inferior  riparian 
owners  in  the  exercise  either  of  their  natural  right  or 
their  right  of  easement  if  any ;  (5)  It  was  tiierefore 
necessary  to  ascertain  where  the  streams  rose,  and  the 
course,  source,  and  length  of  their  tributaries.    Pbbu- 
icAL  r.  Baicasami  .  I.  Ii.  B,  11  ICad.,  10 


79. 


Easement     over    a   well — 


Basements  Act  (V  of  1882),  s,  2  fh)  ^Customary 
right  to  use  the  welL—lSo  fixed  period  of  enjoyment 
is  laid  down  by  law  as  necessary  to  establish  a  custom- 
ary right,  and  a  customary  right  to  use  a  well  may 
exist  apart  from  a  dominant  heritage.      PALAiniNDi 

TBTAV  «.  PUTHIBANaOKDA  NaDAN 

[I.  L.  B,  20  Mad.,  889 

Water-course  -Bipariam 


80.  — ^ 

owners t  eights  of — Mamlatdar^  Jurisdiction  of — 
Easements  Act  (V  of  18812),  s.  7,  -  The  law  as  to 
riparian  owners  is  the  same  in  IncUa  as  in  England, 
and  is  stated  in  illustration  (A)  of  s.  7  of  the  Ease- 
ments Act  (V  of  1882).  Each  proprietor  has  a  right 
to  a  reasonable  use  of  the<water  as  it  passes  his  land* 
but,  in  the  absence  of  some  special  custom,  he  has  do 
right  to  dam  it  hack,  or  exhaust  it,  so  as  to  deprive 
other  riparian  owners  of  like  use.  What  would  consti- 
tute an  unreasonable  diversion  of  water  suoh  as  to 
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dUfturb  the  ase  o£  the  lower  riparian  ownen,  is  a 
qnestion  of  fact  which  the  Legiilatttre  has  given  a 
Mamlatdar  jarisdiction  to  decide.  Nabatan  Hixi 
Dhyal  v.  Kbshay  Shitbaic  DBYAIi 

[X  Ii.  U,  28  Bom.,  606 

8L Bight  to  throw  baok  water 

on  ttnother's  land — Eight  of  other  person  to  ro- 
Ueve  himself  from  inconvenience. — The  tank  nied  for 
the  irrigation  of  the  plaintiiPs  village  wae  supplied  in 
part  by  rain-water  falling  on  the  lands  of  the  village 
occupied  by  defendants  9  to  17)  and  the  bund  of  the 
tank  used  formerly  to  throw '  back  the  waters  so 
flowing  into  the  tank  on  to  the .  lands  of  defendants, 
where  it  remained  till  gradually  drawn  off  into  the 
area  of  the  tank.  Defendants  9  to  l7,  through  the 
agency  of  the  Government,  relieved  themselves  of  this 
inconvenience  by  making  a  work  for  draining  off  the 
water  so  periodically  thrown  back  upon  their  land. 
A  channel  was  also  constructed  for  conducting  a 
supply  of  water  to  the  plaintiffs'  tank.  Plaintiffs, 
however,  claimed  to  have  the  former  state  of  things 
restored,  on  the  ground  that  they  had  a  prescriptive 
right  to  throw  back  the  water  on  to  the  defendant's 
lands  and  to  keep  it  there  till  required  for  use.  Held 
that  there  was  here  no  object  over  which  a  right  could 
be  acquired.  Bobikson  (Collbctob  ov  North 
Abgot)  r.  Ayta  Kkishkaha  Chabitab.  Maniyak 
Nabasihha  GArHPAir  r.  Atta  Kbishkama  Chabi- 
tab     7  Mad.,  87 

S% Bight  to   discharge   water 

from,  roof  on  another's  land  -  Purchaser,  Eight 
of.—lftk  party  has  ancient  right  to  the  discharge  of 
water  from  his  roof  on  a  certain  piece  of  land,  it  is  not 
competent  for  a  purchaser  of  the  land  to  exercise  his 
right  thereto  in  such  a  manner  as  to  interfere  with 
the  easement,  and  impose  the  trouble  and  expense  on 
the  owner  of  the  easement  of  procuring  some  new 
mode  of  discharge.  Shbo  Nauth  Shtgh  r.  BiSHo- 
VATH  SnroH  .2  Agra,  Ft.  II,  191 


88. 


Suit  for  removal 


of  wall. — In  a  suit  for  the  removal  of  a  wall  on  which 
plaintiff  had  been  allowed  by  defendants  for  a  number 
of  years  to  rest  the  thatch  of  a  hut,  and  which  wall 
and  thatch,  after  having  been  thrown  down  by  a 
cyclone,  had  been  rebuilt  by  plaintiff,  though  the 
thatched  rcof  had  been  agiun  blown  down,  and 
there  was  no  thatch  at  the  time  of  the  suit, — Seld 
that,  under  these  <  ircumstances,  the  plaintiff  could 
not  have  acquired  a  prescriptive  right  that  the  water 
from  the  thatch  should  pass  over  defendant's  lands, 
«nd  was  not  entitled  to  restrain  him  building  up 
the  wall.  Lall  Mokbb  Dosbbb  r.  Jothabaiit. 
Shaha 11 W.  B.,  606 


84.- 


Bight  to  discharge   water 

ftom  roof  on  house  of  another  -  Limitation — 
User* — The  plaintiff  and  the  defendant  were  owners, 
respectively,  of  two  adj<nning  bouses,  having  a  space 
between  them  belonging  to  the  plaintiff.  The  roof  of 
the  defendant's  house,  built  more  than  thirty  years 
previously,  projected  over  a  part  nf  this  space.  The 
plaintiff  built  a  new  storey  to  his  house,  with  a  roof 
•overhanging  the  roof  of  the  defendant's  house>  and 

▼Oil.  IT 
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under  an  alleged  custom  of  the  country  (Ahmedabad) 
claimed  a  right  to  remove  the  part  of  the  defendant's 
roof  which  projected  over  his  (plaintiff's)  land.  He 
also  sued  to  establish  his  right  to  an  ^sement  as 
against  the  defendant  of  compelliug  the  defendant  to 
receive  upon  the  roof  of  his  house  the  rain-water 
whic^  flowed  from  the  newly-erected  roof  of  the 
plaintiff.  Seld,  with  regard  to  the  former  claim,  that 
if  the  enjoyment  by  the  defendant  were  considered  as 
possession,  by  him,  of  the  space  occupied  by  his 
projecting  roof,  the  Limitation  Act  extinguished  the 
plaintiff's  right  to  sue ;  and  if  such  enjoyment  were 
to  be  regarded  as  a  mere  easement,  then  the  uninter- 
rupted user  of  more  than  thirty  years  vested  in  the 
defendant  a  proprietary  right  to  the  same.  Held 
further,  with  regard  to  the  plaintiff's  claim  to  an 
easetnent,  that  the  plaintiff  could  only  have  acquired 
such  easement  either  by  contract  or  prescription,  on 
neither  of  which  did  he  rely.  No  custom  can  be  ad- 
mitted to  override  the  provisions  of  the  Limitation 

Act.      MOHAKLAL  JbOHAHD   r.  AlCBATLAL   BbOHBB- 

7>A8  .  X  li.  B.,  8  Bom.,  174 

85. : Bights  accessory  to  an  ease- 
ment—JS'a«em6M/«  Act  (V  of  1882J,  s.  24.--The 
plaintiff,  having  in  a  previous  suit  obtained  a  decree 
declaring  his  right  of  having  the  roof  of  his  house 
projecting  over  the  defendants'  land  and  discharging 
water  thereon^  now  sued  for  a  declaration  of  his  right 
to  go  upon  the  defendants'  land  for  the  purpose  of 
repairing  the  roof.  Seld  that  the  pUdntiff  was 
entitled  to  the  right  claimed  as  being  accessory  to  the 
easement  already  established,  but  that  it  should  be 
exercised  only  once  a  year,  and  after  notice  to  the 
defendants.    Hataobbbta  r.  Sami 

[I.  li.  B,  15  Mad.,  886 

(  k)  Tbbbb. 

86.  Trees  overhanging  neigh- 
bour's land — Eight  to  have  branches  of  trees  cut 
—Nuisance-— Easement  Act  (V  of  i885[;.— Plaintiff 
sued  for  an  injunction  restraining  the  defendant  from 
allowing  the  branches  of  a  tree  belonging  to  him  to 
overhang  plaintiff's  land,  and  for  an  order  directing 
him  to  cut  off  the  branches.  Defendant  pleaded  that 
the  branches  of  his  tree  had  projected  over  plaintiff's 
land  for  forty  years,  and  contended  he  had  therefore 
acquired  a  prescriptive  right  of  the  nature  of  an 
easement  over  plaintiff's  Islud.  Seld  that  the  plain- 
tiff was  entitled  to  cut  away  the  branches  which 
overhang  his  land,  though  they  had  done  so  for  more 
than  forty  years.  Habi  Kbiehva  Jobhi  v.  Shahkab 
ViTHAL  .  I.  If.  R.,  19  Bom.,  420 


FBBSIDENCY    BAKKS    ACT    (XI    OF 
1876). 

' S.    4 — Certificate    of    administration 

--Act  XXVII  of  ISeO—Eegistration  of  guar- 
diam  as  proprietor  of  shares — Power  to  negotiate* — 
At  the  mother  and  guardian  of  a  minor,  obtained  a 
certificate  under  Act  XX  \  II  of  1860.  Part  of  the 
property  of  the  minor  connsted  of  shares  in  the 
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PBE8IDENCT    BANKS    ACT    CSI    OF 

Bank  of  BengaL  A  obtuned  power  under  her  certi* 
ficate  to  dimw  the  di^-idends  dne  npon  the  shares. 
After  the  pasring  of  the  Presidency  Banks  Act,  1876, 
A  applied  nnder  s.  4  of  that  Act  to  be  registered 
as  proprietor  of  the  shares.  The  Bank  refused 
to  register  her  name  as  proprietor,  and  A  then 
applied  to  have  her  certificate  amended  by  empower- 
ing her  to  negotiate  the  shares.  Held  that  she  was 
not  entitled  to  have  snch  a  power  inserted  in  the 
certificate.  Ik  thb  icattbb  ov  the  fbtitiov  of 
Badhabullitbh  Sil 

[  I.  li.B.,  8  Calo.,  800  :  11  C.  L.  B.,  274 

88.   20,  22,  2S—BaHk  of   Bombay 

— Regutration  and  trantfer  of  $harea — Bights  of 
mrviving  co^pareenert — Vecettity  of  probate  or 
letter*  of  administration, — Thirteen  shares  of  the 
Bank  of  Bombay  stood  in  the  name  of  one  Sarabhuj 
who  died  in  March  1895.  The  plaintiff,  who  was 
the  minor  son  of  Sarabhai  and  joint  and  nndivided 
with  him,  applied  to  the  Bank  to  have  the  shares 
transferred  to  his  name  as  the  sole  snrviTing  oo-parce- 
ner  of  Sarabhai.  The  Bank  contended  they  were  not 
boand  to  do  so  without  production  of  the  probate  of 
the  will  of  Sarabhai  or  letters  of  administration  to 
his  estate.  Seld  (reversing  Bitbbell,  J,)  that, 
having  regard  to  the  terms  of  the  Presidency  Banks 
Act  (XI  of  1876),  the  Bank  were  right  in  their  con- 
tention. For  a  share  in  the  Bank,  for  the  purposes 
of  devolution  or  survivorship,  must  be  deemed,  as  far 
as  the  Bank  was  concerned,  the  exclusive  property  of 
its  registered  holder,  and  that  therefore  the  sole 
surviving  co-parcener  of  a  deceased  Hindu  cannot 
demand  that  the  Bank  of  Bombay  should,  by  reason 
of  his  survivorship,  register  him  as  a  shareholder  in 
respect  of  shares  in  the  Bank  which*  stand  in  the 
name  of  his  deceased  co-parcener.  Baite  of  Bombay 
r.  Ambala£  Sarabhai  .    I.  L.  B.,  24  Bom.,  350 

FBE8IDENCT  MAQISTBATE; 

See  High  Coubt,  Jubissictiok  of— Cal- 
cutta—Cbiminal. 

[I.Ii.B.,26Calc.,746 

Duty  of— 

See  CovKiBBiOK— CBiinirAL  Cabbs. 

[X  li.  B.,  24  Calo.,  561 

See   Bbyision- Cbimutal     Casbs— Com- 
xiTHBirTB     .    I.  Ij.  R,  16  Bom.,  580 

— . FrooeedlngB  of— 


See  CoMFLAiiiT— Bbtiyal  of  CohfIiAIht. 

[I.Ii.B.,24  Calo.,  528 

1  O.W.K.,49 

4C.W.ig'.,26,4d 

See  Betisiok  — Cbucikal  Casbb— Mibobl- 

LAITBOUB  CABBB. 

[L  Ii.  B.,  26  Calo.,  6, 746 

—  Beferenoe  to  High  Court  by — 

See  Bight  to  Bbgiv. 

[L  Ii.  B.,  10  Cala,  880 


FBISSIBENCY  MAQIBTBATE— 0<m<«»M(;. 

Statement  made  to— 

See  CoHFBBBiov— C!ovFB88ioir8  to  ICagib* 

tbatb  .    I.  Ii.  B^  15  Calo.,  595 

[I.  L.  B.,  21  Bom.,  495 


1. Jurisdiction — Coroners       Act 

(IVof  1871),  s,  aS'-Committal  to  the  High  Court 
by  a  Coroner — Presidency  Magistratt^s  power  to 
inquire  into  a  ease  committed  by  the  Coroner. — A 
Presidency  Magistrate  is  competent  to  hold  a  pre- 
liminary inquiry  into  the  case  of  an  accused  person 
who  has  heen  committed  to  the  High  Court  by  the 
Coroner  under  s.  25  of  Aet  IV  of  lh71.  QmBH- 
EbfFBBBB  «.  Mahoicbd  Bajudik 

[I.  L.  B^  16  Bom.,  159 

2. Criminal    Proee- 


dure  Code  (Aot  X  of  1889J,  s.  196— Penal 
Code  (Act  XLV  of  1860),  ss.  116,  193— Abet* 
ment — Instigating  person  to  give  false  evidence. 
—  ff,  without  having  obtained  sanction  under 
s.  196  of  the  Criminal  Procedore  Code,  charged  C 
before  the  Chief  Presidency  Magistrate  with  insti- 
gating her  to  give  false  evidence  in  a  certain  divorce 
suit  in  which  C  was  co-respondent.  Jleld  that  the 
Chief  Presidency  Magistrate  had  no  jurisdiction  to 
try  the  case  without  the  sanction  of  the  Court  before 
which  the  divorce  proceedings  were  pending,  as  the 
o£Fence  charged  was  alleged  to  have  been  committed 
in  relation  to  those  proceedings.  Chahdra  Mohan 
Banbbjbb  «.  Balfoub  .    I.  Ij.  B.,  26  Calo.,  859 


8. 


« 


Magistrate    of 


Toliee  "—Act  XIII  of  1859,  ss,  h  4— Criminal 
breach  of  contruet — Criminal  Procedure  Code 
(Aet  X  of  1882),  s,  S.—A  Presidency  Magi^rate 
of  Calcutta  may  lawfully  take  cognizance*  under  s.  1 
of  Act  Xin  of  1859,  of  a  complaint  in  respect  of  a 
contract  made  in  Calcutta,  the  breach  of  which  has 
been  committed  beyond  the  local  jurisdiction  of  lus 
Court.  The  expression  "Magistrate  of  Police"  in 
s.  1,  Act  XIII  of  1859,  mea^  "Presidency  Magis- 
trate." Lal  MoHAjr  Chowbbt  v,  Hasi  Chabak 
Dab  Baibaoi  .    I.  Ij.  B.,25  Cale.,  887 

4. Summ€iry  trial — 

Conviction  in  nonappealable  case — Code  of  Cri- 
minal Procedure,  s,  S70. — In  every  case  whidi 
is  not  api>ealable  to  the  High  Court,  a  Prendency 
Magistrate  should  state  his  reasons  for  convicting  the 
prisoner,  so  that  the  High  Court  may  judge  as  to 
whether  there  were  sufficient  materials  before  the 
Magistrate    to   support    the    conviction.    Ik    thb 

JCATTBB  of   thb   FBTITIOir  OF  YaOOOB.      YAOOOB   O. 

Apahson     .  .    I.Ii.B.,13  Calo.,  272 

5, Criminal  Proce- 
dure Code,  1898,  s.  570.— In  the  trial  of  a  case 
under  Act  XIII  of  1859  the  record  n^ed  not  be 
framed  in  accordance  with  s.  d70  of  the  Code  of 
Criminal  Procedure.  Aybsak  Dab  Moohi  v.  Abdul 
Bahik                           .    X  Ii.  B.,  27  Calo,  131 

[4C.W.K.,201  * 

8. Sentence   of    tm- 

prisonment — Beasons  for  conviction  to  be  recorded 
—Code  of  Criminal  Procedure  (Act  V  of  1898), 
s.  $70,  cl.  (i)'-Penal  Code  (Act  XLV  of  1860), 


(    7026    ) 


D1Q£ST  OF  GASBS. 


(.  7026    ) 


PBXSrDBKCY  UAQJBTHATB— concluded, 

«.  408.-8.  370  of  the  Code  of  Criminal ,  Pro- 
cedure requires  that  in  a  case  in  which  the  accused  is 
xen^enced  to  impriBonment  a  Presidency  Magistrate 
shall  record  a  brief  statement  of  the  reasons  for  th^ 
•oonyiction.  It  is  not  sufficient  for  him  to  record 
that  the  offence  is  proved,  for  that  may  necessarily  be 
implied  to  be  his  opinion  from  the  &ct  that  he  has 
•convicted  the  accused.  The  law  contemplates  some- 
iSiiDg   further   as  the   reason    for  the    conviction. 

jSkTABAR  GhOSB  V,  PSOTASH  ChAITDBA  ChATTBBJBB 

[L  I..  B.,  27  Calo.,  461 
4  C.  W.  TSt.,  467 


7. 


Criminal    Frocc 


dwre  Code  (Act  V  qf  1898J,  f,  657— Appointment 
of  a  pleader  to  act  ae  Presidency  Magistrate. — 
The  appointment  of  a  pleader  to  act  as  a  Magistrate 
as  not  forbidden  by  s.  557  or  any  other  provision  of 
ihe  Code  of  Criminal  Procedure  (Act  V  of  1898). 
After  the  Criminal  Procedure  Code  of  1898  had  come 
onto  force,  a  practising  pleader  was  appointed'  to  act 
as  a  Presidency  ICagistrate.  On  his  appointment  he 
^ve  up  practising,  and  was  not  practising  at  the  time 
the  accused  was  tried  and  convicted  by  him  of  theft. 
The  accused  applied  to  the  High  Court  in  revision  to 
•quash  the  conviction,  on  the  g^round  that  the  appoint- 
ment of  the  Magistrate  contravened  the  provisions  of 
s.  667  of  the  Code  of  Criminal  Procedure.  Held  that 
s.  657  of  the  Code  does  not  deal  with  appointments, 
■and  had  no  application  to  the  present  case,  as  the 
Magistrate  was  not  practising  at  the  time  the  accused 
was  tried  and  convicted.    Ik  bb  Jiyanji  adamji 

[I.  li.  B.,  28  Bom.,  490 

FBB3IDXSNCY  ICAQISTBATSS  ACT  (IV 
or  1877). 

B.  80  (Criminal  (Frooednre  Code, 


1882,  8.  197). 


See  Savotiov  to  Pbosboutiov-Whebb 

SANOTION  is  NB0BS9ABT  OB-OTHBBWI8B. 

[LK  B.,  8  Cala,  768:  2  C.  li.  B.,  520 


8.  41  (Criminal  Frooedure  Code, 


1882, 8. 195). 

See  AffbaIi  nr  Cbixinal  Casbs—Aots — 
Pbbbidbkot  Maoutbatbs  Act. 

[L  Ii.  B.,  2  Calo.,  466 


8. 87  (Criminal  Procedure  Code, 


1882,  8.  209). 

See  Mauoious  Pbobbovtiof. 

[I.  L.  B.,  6  Bom.,  876 

See  WiTVBSS— CsncnrAL   Casbs— SxAX- 

INATIOK  OV  WitNBBSBB—GbKBBALLY. 

[I.  Ii.B.,  5  Calo.,  121: 4  C.  Ii.  B.,806 


-  8. 124  (Criminal  Frooedure  Code, 


1882,  88.  92,  844). 

See     CoicPLAnrr— DismssAS    ov     Coic« 

FliAIBT— BVTBOT  OV  DISMISSAL. 

[L  li.  B.,  6  Cale.,  628 


FBBSXDBNCT  MAGI8TBATE8  ACT  (TV 
OF  1877)  -concluded. 

B.  129  (Criminal  Frooedure  Code. 

1882,  8.  495). 

See  CouKSBL. 
[L  £i.  B.,  6  Calo.,  69  : 6  C.  L.  B.,  874 

8. 167  (Criminal  Procedure  Code, 


1882,88. 4li;'412) 

See  Appbal  nr  Cbihinal  Cases— Acts— 

PSBSIDBVOr  MAaiSTBATBS  AOT. 

[L  Ii.  B.,  6  Bom.,  86 
See     Sbstbnob— iHPsisoirMBirr — Impbi- 

•      SOKMBKT  IH  DBTAULT  OV  FniB. 

[L  Ii.  B.,  2  Mad.,  80 
8. 168  (Criminal  Frooedure  Code, 


1882,88.417,427). 

See  STTPBROrTBlTDBVCB   OP   HlOH  COUBT-- 

Chabtbb  Act,  s.  15— Cbdonal  Casbs. 

[I.  Ii.  B.,  7  Calc,  447 

8. 170. 


See  Cbdiinal  Pbocbdubb  Codbs,  s.  648. 

[I.  Ij.  B.,  8  Calc,  166 
10  C.  L.  B.,  190 

8. 181  (Criminal  Procedure  Code, 


8.626). 

See  Tbanspbb  op  CTbdcinal  Cabb— Gbn- 
BBAL  Casbs    .    L  Ii.  B.,  2  Calo.,  290 

This  Act  was  repealed,  and  its  provisions  were  in- 
corporated into  the  Criminal  Procedure  Codes  '(Act 
X  of  1882  and  Act  V  of  1898). 

FBXSSrDEIS'CY  TOWNS  SMAUi  CAUSE 
COUBT  ACT  (XV  OF  1882). 

See  Casbs    uudbb  Shall  Causb  Coitbt, 
Pbbsidbnoy  Towns. 


8.22. 


See  CJosTs— Spboial  Cases— Small  Causb 

Coubt  Suits    L  Ii.  B.,  24  Calc,  899 

[I.  Ii.  R,  21  Bom.,  779 

—   8.28. 

See  Claim  to  Attachbd  Pbopbbtt. 

[XL.B.,l8Calo.,296 


8.87. 


See  CiTiL  Pbocbdubb  Codb,  s.  108. 

[1.  L.  B.,  21  Calc,  269 
I.  Ii.  B.,  20  Bom.,  880 

See  ChkiM.  to  Attachbd  Pbopbbtt. 

[I.  Ii.  B.,  18  Calc,  296 
I.  Ii.  B.,  26  Calc,  778 

See  Limitation  Act,  1877,  AS,%  164, 

[I.  Ii.  R,  17  Bom.,  607 
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DIGB8T  OF  CASES. 


(    7028    ) 


VKBBTDENCY  TGWNB  SMAIiL  CATT8E 
COUBT  ACT  (I  OF  1895). 

See  0a8B8  uitdbb  Shall  Cavbb  Coub.t, 
Pbbsidbnoy  Towns. 


8.  11. 


See  Costs— Sfbol&l  Cabbb— Shall  Cavbb 

CoiJBT  SiTiTB  .  I.  L.  B.y  24  Calcv,  899 

[L  Ii.  IL»  31  Bom.,  779 


FBE8I7MFnOir. 


See  Casbs  inn>BB  EHHAFOSXBirr  op  Bbht 

— EXBlfPTIOir  PBOM  EVHAKOBlOnfC  BT 
UZIIVOBH  PaYUBNT  07  BlHT  AZO)  PbB- 
BUKPnoK. 

See  Casbs  nmBB  HniDV  Law — Jonrc 
Family— PBBsnMPTioK  ahd  Oirvs  ob 
Pboob  as  to  Joii^  Faiolt. 

See  Hindu  Law — Pbbsvicptiov  op 
Dbath. 

See  Casbs  ttkdbe  Landlobd  ahp  Tbnaitt 
— Natubb  op  Tbnahot. 

See  Mamoiosdax  Law — Pbbsvxptiok  op 
Dbath. 

See  Casbs  vsdwl  Owkbbship,  Pbbbttxp- 
TioK  op. 

—  of  lost  grant. 


See     Pbbscbiftiof— EA8BUBBTB— Gbhb- 
BALLY  .     16W.B.,  812 

See     Pbbbobiptiok— Easbkbkts — Liqht 
and  Aib    .        •  8  B.  Ij.  B.,  O.  C,  18 

[6  B.  I«.  B.,  86 


S.  C.  on  appeal 


12  B.  Xm  B.,  408 
[L.  B,  X  A.,  Sup.  VoL,  176 

Bebuttal  of— 


See  SirooBssioN  Aor,  s.  128. 

[I.  1m  B.  16  Calo.,  88 

PBEVEKTIOI9'      OF      CBXTBIjTT       TO 
ATOMAIiS  ACT  (XI  OF  1890). 

88.    2    and      S— Crabs— Anima?^— 

Cruelty  to  animals, — The  provbions  of  Act  XI  of 
1890  apply  to  cmelty  exercised  towards  any  animal 
which  is  either  **  domestic  **  or  which  being  /era 
natures  has  been  **  captured "  and  is  in  captivity. 
C^bs  are  " animals''  within  the  definition  of  s;  2  of 
Act  XI  of  1890.  If  a  person  exposes  them  for  eale  iit 
a  public  place  with  their  legs  broken  and  with  their 
shells  crushed  in  so  as  necessarily  to  cause  them  pain« 
he  incurs  the  penalty  prescribed  by  s.  3  of  the  Act. 
TuLSi  Bbwah  «.  SwBBNBY  I.  Ii.  B,  24  Calc,  881 

Ik  thb  uattbb  op  Tttlsi  Bbwa 

[1  O.  W.  ig-.,  842 


■  8.  8  (1) — Meaning  of  the  word  ''per* 
mit'* — field  that  the  word  "permits/'  as  used  in 
s.  6,  cL  (I),  of  Act  XI  of  1890>  implies  knowledge  of 


PKEVBTTPIOH'      OF      CBUBLTT       TO 
ANIMAIjS  act  (XI  OF  IB&Qf^-eonclmded. 

that  which  is  permitted.  Qttbbn-Ekfbbss  «.  LALTik 
Prasad  I.  L.  B,  20  AIL,  18e 

PBBVIOTTB  COmnCTIOH-. 

See  Chulbob— FoBjc  op  Chabob— Gbsbbai^ 
Casbs    .  .  19  W.  B^  Ct«,  41 

[21 W,  B,  Or.,  4f> 

22  W.  B.,  Cr.9  89 

4Mad..Ap.,U 

8e0  CWXXBkL  PBOGBDUBB    Ck>DB8t  s.  310. 

[12  C.  Ii.  B.,  665 

* 

See  Casbs    itiidbe  Etidbbcb— C^iminak 
Casbs — ^Pbbyious  Cozmcnoirs. 

See  Casbs  inn>BB   Sbbtbitob— Sbbtbnov 

APTBB  PBBYlOXrS  COBTIOTIOK. 


PBIE8T,  AFPOINTHBirF  OF- 

See  CsuBOH     .    L  Ii.  B,  17  Mad.,  447 

FBIMOQENITUBES. 

See  EYiDBiroB— Civil  Cabbs— Mibcblla- 

ITBOnS  DOOUMBBTB — WaJIB-UL-UBZ. 

[L  lu  B.»  16  AIL,  147 

See  HiNDV  Law— C^toh  -iMPABTiBiunnr. 

[L  I..  B,  19  Aa»  I 
L.  B,  28  I.  A.;  147 

See  Casbs  vhdbb  Hindu  Law — Cvotok^ 

PBIUOaBNITITBE. 

See  Hindu  Law — Endow icbnt—Suooes* 
BiON  nr  Manaobmbnt. 

[L  Ii.  B,  17  Calc,  8 
L.  B,,  16  I.  A.,  187 

See  Hindu  Law — Inhbeitangb— Ikpabti- 
BLB  Pbopbbty     .  6  Bom.,  A.  C,  161 

[6  Mad.,  98 

L  Ii.  B.,  6  AU.,  642 

X  Ii.  B,  2  Mad.,  288 

L  Ii.  B,  4  Mad.,  260 

I.  li.  B.,  18  Mad.,  408 

Ii.  B.,  17  X  A.,  184 

X  Ii.  B,  19  All.,  1 

Ii.  B.,  28  L  A.,  147 

See  Mahomxdan  Law  -  Endowmbnt. 

[I.  Ii.  B,,  18  Bom.,  666 

See  OuDB  Ebtatbs  Act,  s.  8. 

[L  Ii.  B.,  10  Calo.,  616, 792 

Ii.  B.,  11  L  A.,  61, 186 

I.  Ii.  B.,  20  Calo.,  649 

L.B,20I.A.,;77 

See  OuDB  Ebtatbs  Aot,  b.  22. 

[I.  Ii.  B.,  21  C^o.,  997 
Ii.  B,  21 1.  A.,  168 

See  Salbbttb,  Law  afpuoablb  nr. 

[I.  Ii.  B,  19  Bom^  680 
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DIOKST  OF  CASES. 


(    7080    ) 


TBINCIFAIi  AND  AQEITT. 


COK. 

1.  AvTHOBnr  op  Agbhts 

.  7029 

&  BATmOATIOV      • 

.  7042 

8.  BSTOOATION 

.  ,.     .  7048 

4.  Dim  07  Agbitts  to  Accovin 

.  7046 

6.  LlABniTT  07  PBnroiFAL      . 

.  7046 

6.  LiABnrnr  ov  Agbitts 

.  7050 

7.  C0MVIB8I0V  AGBVTB 

.  7068 

8e€  ACCOITBT,  SUTT  70B. 

[I.  li.  B^  6  Oalo ,  764 

I.  li.  B.,  7  Calo.,  654 

8  lucL  Jur.,  N.  a,  888 

16  W.  B..  2iB0 

22  W.  B.,  191 

I.  li.  B^  14  Calo.,  147 

K  B.,  18  I.  A.»  128 

809  Cabbb  uitdbb  BBirGALBxHT  Aox,  1869, 
8.  80i 

Se€  Chabtbb  Pabtt     .  8  B.  L.  B.,  644 

[I.  Ij.  B.,  7  Bom.,  61 

See  CoHPAVT— PowBBs,  DtmsB,  aitd  Lia- 

BILITIBB  OT  DiBBCTOBB. 

[6  B.  L.  B.»  186 
L  Ij.  B.,  8  Bom^  826 

8e€  IirrBBBST- MisoBLi^NBOUB    Cabbb -> 
Pbivcifal  Aim  Agbnt  .  28  W/  B.,  826 

8ee  JuBisDiOTiOK — Cavbbb  o7,  Jubibdio- 
TioK— DwBLLiiro,  Cabbthtg  oh  Bvbi- 

irB88>  OB  WOBBING  TOB  GahT. 

[I.  li.  B.,  12  Bom.,  602 
I.  Ij.B,  17  Bom.,  662 
I.  li.  B,  28  Mad.,  468 

See  LiiciTATZOK  Act,  1877,  abt.  86. 

[I.  Ii.  B.,  22  Mad.,  842 

See  Cabbb  uitdbb  LiKiTATioir  Act,  1877, 

ABT.  89. 


See  Onub 

'  Agbitt 


OB     PBOOy— PbIHOIPAI.     kVD 

.    I.  Ii.  B.,  20  Calo.,  847 
[li.  B.,  20  X  A.,  86 

See  Cabbb  uvdbb  Pabties— Pabtdeb  to 
Suits— Agbntb. 

See  Pabtibb -Pabtibb  to  Suits -Pbiv- 

OIFAli  AND  AGBBT  .      8  AgTB,  181 

[I.  Ii.  B.,  6  Bom.,  208 

See  Cabbb  ubdbb  Powbb  op  Attobnbt. 

See  Bight  op  Suit    Hisbbfbbsbntation. 

[I.  L.  B.,  24  Bom.,  166 

See  Tazi  Mamdi  Chittib. 

[8  B.  Ij.  B.,  412, 416  note 

1.  AUTHOBITY  OP  AGBNTS. 

Proof    of    authority— ^^e»^ 


aeting  omt  of  scope  of  auihority, — To  hold  a  person 
l)Oand  by  the  acts  of  his  agent,  it  mnst  be  shown  that 


FBtNCIFAIi  AKB  KOiESTE—eontinvied. 

1.  AUTHOBITY  OP  AGENTS-^n/tmitfil. 

the  agent  acted  within  the  scope  of  his  authority. 
MniroHUB  Dasb  v,  Bbbn  Dyal    .    8  N.  W.,  179 

Bbbb  Eishobb  Sahot  «.  GoTEBincBirT  or  BengaIi 

[17  W.  B.,  497 


2. 


Effect  of  act  done  without 


autliority — Signing  document  hy  unawthorieed 
agent, — The  signature  by  an  agent  of  a  wajib-ul-urB 
from  which  the  record  of  an  important  interest  in 
property  was  omitted  cannot-  be  considered  as  a 
waiver  of  the  right  or  claim  nnless  he  was  properly 
authorised  to  sign  it.  Imaxeuitdbb  v,  Bhugwah- 
DABB     .  .    IK.W.,41:  Ed.1878,88 

Suit  against  agent 


for  account — Pagments  or  advances  to  third  partiee 
— Proof  of  authority  of  agent, — As  a  genenl  rule, 
an  agent  or  collector  cannot  discharge  himself  of 
moneys  for  which  he  is  liable  to  account^  by  proving 
payments  or  advances  to  third  parties,  unless  he  can 
show  th9>t  snch  payments  or  advances  were  made  by 
the  express  authority  of  the  principal)  or  with  his 
knowledge  and  consent.  FagAit  v.  Chuitdbb  Kaut 
Baitbbjeb 7  W.  B.,  462 

4.  •*— ; Implied  authority  of  agent 

— Liahilitg  of  Pf^noipal. — When  a  person  takes  ad- 
vantage of  the  management  of  his  afffurs  by  another* 
he  must  fulfil  the  engagements  which  that  other  has 
contracted  in  his  name,  provided  such  engagement 
be  within  the  proper  limits  of  the  manager's  authority, 
and  be  for  the  benefit  of  the  estate.  Eooba  v. 
BoBmsON  .  .'       .        2 Agra, Mis., 2 


6. 


Holding  out,  by  the  prin- 


cipal, of  the  agent's  authority.— The  right  of 
a  third  party  against  the  principal  on  the  contract 
of  his  agent,  though  made  in  excess  of  the  agent's 
actual  authority,  vas  nevertheless  enforced  where 
the  evidence  showed  that  the  contracting  party  had 
been  led  into  an  honest  belief  in  the  existence  of  the 
authority  to  the  extent  apparent  to  him.  Bax  Pbb- 
TAB  r.  MABBHALIi  .     I.  Ij.  B.,  28  Calo.,  701 

[8  C.  W.  W.,  818 


6. 


Evidence     of     authority— 


Policy  of  insurance, — To  prove  the  authority  of  an 
agent  who  underwrites  a  policy  of  insurance,  it  is 
not  necessary,  in  order  to  charge  his  principal,  that 
the  instrument  appointing  such  agent  shoold  be  pro- 
duced, if  it  is  shown  that  he  has  been  in  the  habit  of 
underwriting  policies  for  his  principal,  and  that  the 
latter  has  been  in  the  habit  of  paying  losses  upon 
policies  so  subscribed.  Mulohahi)  Chxttumal  v, 
SuHDABJi  Nabanji  .    7  Bom.,  O.  C,  89 


7. 


General  or  special 


povrer  of  agent Svidence  of  agency, — Where  the 
evidence  goes  to  show  that  a  particular  person  said 
to  be  the  agent  of  the  defendant  was  really  his 
general  agen^  and  did  transact  business  of  various 
kinds  for  his  principal,  it  is  unnecessary  to  prove 
.any  special  power  enabling  him  to  enter  into  a 
particular  contract  of  bargain  and  sale.  Per  MAD' 
FHBB80N,  J. — The  extent  and  nature  of  the  powers 
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U  AUTHOBITT  OF  AQB^NTS-^omiimted, 

Tested  in  an  ftgent  are  not  so  mnch  matter  of  law 
M  matter  of  fact.  If  it  be  proved  that  a  person  acted 
ordinarily  as  an  agent  for  the  defendant  in  bnying 
and  sellmg  articles  of  merchandise,  the  fact  of  his 
not  being  proved  to  have  previonsly  purchased  a 
particnlar  kind  of  article  would  not  necessarily 
operate  against  the  plaintiff's  case.  The  Court,  in 
deciding  the  question  of  agency,  must  look  to  the 
general  evidence  on  the  record.    Sak  Baks  Laij  «. 

KISHOBI  MOHAH  ShAHA 

[8  B.  Ii.  B.,  A.  C,  278: 12  W«  B.,  180 


8. 


FaetoTf,  Shipmentt 


Ig  —  Consignees  —  Cnttom  of  Calcutta,  —  factors 
Ittving  an  interest,  by  reason  of  their  advances  in 
their  principal's  goods,  are  jubtified  in  shipping  those 
goods  for  ssJe,  either  "  on  account  of  those  concerned," 
or  "on  account  of  themselves,"  unless  their  genenl 
authority  was  controlled  by  instructions  from  their 
principal  or  by  contract.  The  evidence  failing  to 
show  that  any  particular  usage  or  custom  qualifying 
the  law  of  England  as  between  principal  and  f^ictor 
prevails  in  Calcutta.  ITeld  that  the  powers  and 
duties  of  the  factors  in  making  consignments  of  their 
principal's  goods  must  be  determined  by  the  general 
mercantile  law.  Factors  entrusted  with  possession  of 
their  principal's  goods,  and  having  advanced  upon 
them,  shipped  the  goods,  to  London,  drawing  bills 
against  them  in  their  own  names,  and  selling  the 
biUs  with  the  shipping  documents  in  the  market. 
The  acceptance  of  the  f  acton^  bills  by  the  consignees, 
and  the  delivery  of  the  shipping  documents  to  them, 
made  them  the  pledgees,  but  did  not  alter  the 
character  of  the  transaction,  which  was  one  whereby 
the  &ctors  had  pledged  the  goods  for  the  payment 
of  bills  on  which  they  (and  not  the  principal)  were 
liable  as  drawers  for  an  amount  exceeding  the  value 
of  the  goods.  In  such  a  case  np  privity  exists  be- 
tween the  consignees  and  the  un<£sclosed  principal. 
JETeld  therefore  that*  a  loss  having  occurred  on  the 
shipments,  the  principal  was  liable  to  the  factors' 
estate  for  the  full  amount  of  re-drafts  representing 
thf^  lo8S»  although  the  factors  had  become  insolventa^ 
and  had  in  fact  paid  only  a  small  dividend  on  the 
re-drafts.  MiBTimJOT  Chuokbsbtttty  v,  CooHBAira 
[4  W.  B.,  P.  a,  1: 10  Moore's  I.  A.,  228 


9. 


Pledge   by    agent    without 


avtllOTity-'Stat.  6  <f  6  Viet.,  c,  39,  ««.  1  and  8 
-^Facton  Act  (XX  of  18UJ— Notice  of  agents 
maid  fides. — Where  an  agent  entrusted  with  a  docu* 
ment  of  title  to  goods  pledged  it  maid  fide,  or  without 
authority,  it  was  necessary,  in  order  to  deprive  the 
tsansaction  of  the  protection  given  by  the  1st  section 
of  the  5  &  6  Vict.,  c.  89,  and  to  bring  it  within 
the  proviso  of  the  8rd  section,  that  the  jury  should 
ftad  categorically  that  the  lender  had  notice  of  the 
agent's  maid  fides  or  want  of  authority.  To  prove 
such  notiee,  it  was  sufficient  to  show  that  the  cir- 
cumstances attending  the  transaction  were  such  as 
that  a  reasonable  man,  and  a  man  of  business,  apply- 
ing his  understanding  to  them,  woald  certMuIy  infer 
that  the  agent  had  Dot  authority  to  make  the  pledge 
or  that  he  was  acting  maid  fide  in  respect  thereof 
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against  his  .principals.     Go^dtd  CHTnn>BS  Smr  v. 
ADMnriSTBATOB  Gbvbbai  op  Bsvgal 

[1  tnd.  Jut.,  O.  S.,  17 
1  W.  B.,  F.  a,  48:  8  Moore's  X  A.,  140 

10. BaxdaoL—Del  credere    agent^ 


Dealings  between  Native  and  European  firm, — Q 
S  4*  Co,  employed  S  to  make  purchases  for  them  in 
the  bazar,  upon  orders  which  were  in  force  for  two 
days,  and  they  imposed  restrictions  on  &'s  authori'^ 
to  pledge  their  credit,  which  were  not  made  known  to 
those  with  whom  he  dealt.  His  remuneration  was  to 
be  certain  dastooree  on  the  purchases,  and  he  paid 
and  gave  receipts  for  the  jute,  as  agents  far  &  8  Jj^ 
Co.  He  furnished  accounts  specifying  the  price  of 
the  gobds  and  the  expenses  incurred  by  him  upon 
them,  and  upon  being  paid  he  affixed  his  receipts  to 
them.  The  purchases  were  unusually  large*  and  in 
i^'s  books  &  8  ^  Co,  were  debited  with  &e  amount 
paid  for  the  goods.  It  retaining  no  interest  in,  or 
profit  out  of,  it.  J  8,  one  of  the  vendors  to  S,  sued 
G  8  ^  Co.  for  the  price  of  some  of  the  goods  so  pui^ 
chased  by  J2«  JETeld  that  a  general  aut^mty  impiiefl 
all  powers  necessary,  or  usual,  or  proper,  as  means 
to  effectuate  the  purposes  for  which  it  was  created. 
A  banian  is  a  del  credere  agent  with  regard  to  his 
employer  in  making  purchases*  and  is  a  principal  with 
reference  to  third  persons.  Held  also  that  a  persoD 
who  has  been  allowed  to  represent  himself  as  agent 
of  a  merchant  under  a  general  authority  is  not  as 
such  a  banian ;  that  when  a  native  dealer  makes  pur- 
chases  for  a  European  house,  the  presumption  is  that 
the  vendor  gave  credit  to  the  native  dealer ;  and  that 
goods  having  been  purchased  for  an  employer  and 
entered  to  his  debit,  and  receipts  given  for  them  in 
his  name,  raises  no  presumption  t£it  the  buyer  was 
a  banian.  Gbast,  Sutth  k  Co.  v.  Jijo<k>bi7Bdoo 
Shaw       .    Bourke,  A.  O.  C,  17 : 2  Hyde,  801 

JETeld  in  the  same  case  in  the  Court  below — In 
the  absence  of  a  specific  contract,  a  European  firm 
in  Calcutta  is  not  bound  by  a  contract  made  by  third 
parties  with  their  banian.  JxrGHK>Bnin>oo  Shaw  «. 
Qbaht,  Shith  &  Co.     .2 Hyde,  128:  Cor.,  47 

IL —  Agent  exceeding  authority 

—  Variation  in  time  for  delivery, — Where  a  prin« 
cipal  instructed  his  agent  to  enter  into  a  contract  for 
the  delivery  of  cotton  at  the  end  of  Eartik,  but  the 
agent  enterod  into  a  contract  for  the  delivery  thereof 
by  the  middle  of  that  month,  it  was  held  that 
the  agent  exceeded  his  authority  in  such  a  manner 
as  to  exempt  the  principal  from  liability  upon  the 
contract.  Though  the  objection  assigned  by  a  prin- 
cipal for  repudiating  a  contract  at  the  time  of  such 
repudiation  be  unfounded,  he  is  not  precluded  from 
subsequently  availing  himself  of  other  valid  objec- 
tions.   Ablapa  Nayak  9.  Nabsi  Ebshatji  &  Ca 

[8  Bom.,  A.  C  18 


12. 


—  Taking  adoaneee. 


— A  native  lady,  possesong  an  estate  in  a  district 
in  which  she  did  not  reside,  opened  an  account 
with  a  banker,  through  her  son,  as  agent,  to  provide 
for  the  punctual  payment  of  Qovemment  revenuot 
and  to  me^  current  expenses.     Held  that  lueh  a 
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i.  AUTHOEITY  OF  AQWIT&— continued, 

comie  of  dcaliDg  did  not  of  itself  warrant  the  banker 
in  advancing  to  the  son,  as  the  accredited  agent 
of  his  mother,  large  snms  of  money  on  bonds. 
MiBSAiK  V.  GoFAL  La£L  Dobs  .  10  W.  B.,  876 


18. 


General  agent.  Power  of— 


Universal  agents. — A  general  agent  has  not  ordi- 
narily powers  co-extensive  with  those  possessed  by 
a  universal  agent.  A  general  agent  therefore  em- 
ployed to  carry  on  a  trading  business  has  no  authority 
to  deal  with  immoveable  property  by  sale.  Doobga 
Chttsk  v.  Kookjbbhabbb  Pandey  .  8  Agra,  28 


14. 


Power  of  agent 


to  borrow — JEvidence  of  oii/Aori/'y.— Although  a 
general  agent  may  not  have  power  to  borrow  money 
for  his  principal,  yet  the  authority  to  borrow  in  a 
particular  case  may  be  shown  by  a  previous  authority, 
either  expresss  or  implied,  or  by  subsequent  rati- 
fication.      BtnrWABBBLAUi    SAHOO    «.    MOHBSHITB 

SiBdH  .  .    ICarsh.,  644  :  2  Hay,  644 


16. 


General  agent— Pow^r  to  pur* 


chaee — Anthority  to  eelL — An  authority  granted  to 
an  agent  to  purchase  does  not  imply  anthority  to 
sell  ;  and  the  mere  fact  of  the  principal  not  ques- 
tioning his  agent's  right  ta  sell  is  no  proof  that  he 
consents  to  the  latter's  exercising  such  right.  G oluok 
Chitbdbb  Chowbby  v.  Eabto  Pbbbhas  Hazabbb 

[16  W.  B..  817 

.16.  Government    offloere  — 

Officers  acting  as  agents  o/ffoMmm««f.  — Question 
ox  authority. of  Government  officers  acting  as  agents 
of  Government  discussed.  Kvmdlb  r,  SbcbbtAby 
obStatb        ....    2Hyde,  26, 86 

JOHBBOV  V.  Sbobbtabt  OB  Statb  2  Hyde,  168 


17. 


Master  and  servant— £«y»ii^ 


goods  on  credit*^  Semble, — If  a  master  usually 
instructed  bis  servant  to  buy  goods  upon  credit,  he 
will  be  bound  by  his  acts,  even  when  he  has  pro- 
hibited   him   specially   from   buying  upon    credit. 

ITABAIHBB  KOOHWABBB  V,  JOOOUL  EI8BOBB  BOT 

[6.W.  IL,  809 

,  18.  Agent  employed  to  make 

wagering  oontraot — Money  paid  on  account  of 
wagering  contract.  Liability  for — Act  XXI  of 
1848,— An  agent  employed  to  effect  a  wagering 
contract  is  entitled  to  recover  from  his  principal 
money  paid  on  his  account  in  respect  thereof,  his 
authority  not  having  been  revoked.  The  daim  is 
not  affected  by  Act  XXI  of  1848.  TBiBHtrTANDAS 
Jagjitaiidab  r.  MoTiLALL  Baicdas  .    1  Bom.,  84 

19.     ■  -  Agent  sent  to  bid  at  auction 

-^Contract  Act,  s,  2S7, — The  sending  a  man  to 
bid  at  an  auction  cannot  be  considered  as  conduct 
calculated  (in  the  language  of  the  Contract  Act, 
s.  237)  to  induce  third  persons  to  believe  he  had 
general  authority  to  buy.  Maokevzib,  Lyall 
k  Co.  V,  MosBS  .    22  W.  B.,  166 

20. Agreement    by 

agent  with  third  party, — When  a  principal  merely 
authorises  aa  agent  to  bid  at  an  auction,  he  is  not 
liable  for  an  agreement  entered  into  by  the  agent 
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with  a  third  party  pledging  him  to  pay  to  soch 
party  a  certain  sum  in  consideration  that  he  should 
abstsln  from  bidding.  Ebhan  Chubdbb  Sin^h  v. 
Shaua  Chubn  Bbtttto 

[2  Ind,  Jur.,  N.  S^  87 :  6  W.  B.,  P.  C,  67 

11  Moore's  I.  A.,  7 


21. 


Husband  and  wife— Jfor/- 


gage  by  w*/3s.— When  a -man  allowed  his  wife  to  have 
control  over  certain  property  and  to  mortgage  it, — 
Eeld  that  she  acted  as  his  agent,  and  that  be  was 
bound  by  her  act.  Moobadbb  Bbbbb  «.  Stbfool- 
LAH    ...  .     W.  B.,  1864,  818 


22. 


Suit  for  goods 


sold  and  delivered  to  wife  after  separation, — It  is 
not  necessary  that  knowledge  of  a  separation  between 
husband  and  wife  should  be  brought  home  to  the 
plaintiff  in  an  action  for  goods  sold  and  delivered  to  tlie 
wife  after  separation  where  plaintiff  has  long  dealt 
with  the  wife  as  the  husband's  agent.  Sham 
Chttbd  Boss  o.  Cox     ....   Cor.,  82 

28.  '■ Right  of  agent 

to  sue— Suit  by  wife's  constituted  attorney—  Luna^ 
tie— Act  XXXV  of  1868.— D  sued  in  the  Mamlat- 
dar's  Court,  as  A's  constituted. attorney,  for  an  in- 
junction restraining  the  defendants  from  causing  any 
obstruction  to  his  possession  of -certain  lands.  The 
land  belonged  to  A*b  husband,  who  was  alleged  to  be 
a  lunatic,  but  there  was  no  adjudication  of  hu  lunacy, 
nor  was  A  appointed  a  manager  of  his  estate  under 
Act  XXXV  of  1858.  ffeld  that  D  had  no  right  to 
sue.  A,  not  having  been  appointed  a  manager  of  her 
husband's  estate,  had  herself  no  right  to  sue  in  respect 
of  a  disturbance  of  her  husband's  possession.  She 
could  not  therefore  authorize  her  agent  to  sue  on 
her  behalf.    Nemaya  v,  Dbyabdbappa 

[I.  Jm  H.,  16  Bom.,  177 

24. Gk>mashta,  Foiver  of—  Con- 

tract  through^  broker, — N  sued  J  S  ^  Co,  fm 
diamages  occasioned  by  the  inferiority  of  certun 
goods,  which  he  alleged  that  he  bought  of  them  on  a 
verbal  contract  made  by  his  gomashUt  If  through  hie 
broker  F,  The  defendants'  case  was  that  the  con* 
tract  was  a  written  one,  and  contained  a  stipulation 
exempting  them  from  liability  on  certain  conditions 
which  had  not  been  complied  with,  and  was  made  by 
K,  one  of  the  plaintiffs'  gomashtas,  by  the  pen  of  J, 
one  of  their  brokers,  whom  J2  had  authorized  to  sign 
the  contract  The  Court  below  found  that  R  was 
jy's  gomasbta,  but  could  not  as  such  depute  a  third 
party  to  sign  a  contract  for  N,  and  judgment  was 
given  for  the  plaintiffs.  On  appeal,  —  Held  that  a 
gomashta  has  a  general  authority  to  manage  his  em- 
ployer's business,  not  as  a  mere  agent,  but  with 
power  to  do  all  acts  necessary  for  carrying  it  on,  and 
to  authorize  brokers  to  make  contracts.  A  broker 
authorized  to  sign  a  particular  contract  is  not  author- 
ized to  sign  it  if  it  contain  a  stipulation  unknown  to 
his  employer,  and  cice  versd,  Jabdibb,  Sxibbbb 
&  Co.  V.  Nathobak        .    Bonrke,  A.  O.  C,  48 


26. 


Oomashta   em* 


ployed  to  collect  rents — Power  to  distrain— Sati' 
fioation^—  A  gomashta  employed  to  collect  rents  is  not 


/ 
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authorized  to  distrain  unlesB  he  has  been  expressly 
authorized  by  power-of-attomey.  Therefore  if  a 
.gomashta,  without  such  express  authority,  distrain  for 
rent  due,  or  pretended  to  be  due,  to  his  principal,  his 
principal  is  not  bound  by  his  acts,  unless  he  ratify 
them,  as,  for  example,  by  receiving  the  proceeds  of 
the  distress,  knowing  they  had  been  obtained  by  dis- 
tress. Bamjot  Muin>UL  €.  KALLYuoHinr  Boy 
Chowdhby        ....     Mar8h.»  282 

B.  C.  Eallymohun  Bot  Chowdebt  v.  Baujot 
Utjvdvl    .  .2  Hay»  289 

Authority  tosu0 


for  principal  vtithout  special  powers. — A  suit  for 
rent  under  Act  X  of  1869  may  be  instituted  by  a 
gomashta  employed  in  the  collection  of  rents  or  man- 
agement of  land,  on  behalf  of  hb  principal,  without 
his  being  specially  empowered  by  warrant  of  attor^ 
ney.    Meajan  Ehan  v.  AkaiIiT 

[MarBh.,  384 : 2  Hay»  428 


27. 


Authority  to  sue 


on  behalf  of  principal, —  In  a  suit,  under  Act  X  of 
1869y  where  plaintiff  sues  as  a  gomashta  of  the  zamin- 
dar,  it  is  not  necessary  that  a  power-of-attomey  or  any 
other  formal  document  conferring  a  special  power  on 
the  plaintiff  should  be  produced,  if  it  is  proved  from 
the  evidence  that  he  filled  ths^  character.  Madho 
SnraH  v.  GTrNBSHBB  Lall  2  Agra»  275 

28.  »      Tahsildar,  Power  of— Act 

X  of  1859,  s.  69, — A  newly-appointed  tahsildar 
stands  in  the  same  position  in  respect  to  arrears  of 
rent  which  accrued  during  the  time  of  his  predecessor 
as  in  respect  to  rents  accruing  during  his  own  time, 
and  may  take  advantage  of '  s.  69,  Act  X  of 
1859,  in  respect  of  one  as  well  as  the  other.  Held 
(by  Mabxby,  J.)  that  no  one  can  be  plaintiff  in  a  suit 
for  rent  except  the  person  who  has  the  right  to  re- 
cover; the  only  effect  of  s.  69  being  to  enable 
the  person  who  is  employed  in  the  collection  of  rents, 
to  sue  as  agent.  Held  also  (by  Mabkbt,  J,)  that, 
though  it  has  been  d^ded  that  a  general  atithority  to 
collect  rents  and  to  sue  for  them  must  be  stamped  if, 
in  writing,  it  has  not  yet  been  decided  whether  such 
authority  must  be  in  writing.  •  MODHOoBOODUir 
Singh  r.  Moban  &  Co.  11 W.  B.,  48 


29. 


Kaib,  Power   of— Power   of 


mofussH  naihto  grant  pottahs  at  fixed  rents, — As  it 
does  not  fall  within  the  ordinary  scope  of  the  duties 
of  a  mofussil  naib  to  grant  pottaba  for  fixed  rents,  it 
is  requisite  in  such  cases  that  express  authority 
should  be  proved  to  make  the  grants  valid.  Golfob- 
HONBB  Dabea  v.  AsSIKOODBBir  .     1 W.  B.,  66 

OoMA  Taba  Debia  v.  Pbbka  Bibbb 

[2  W.  B.»  155 

PiTNOHAiitrM  Bo8B  V.  Pbaby  Mohuv  Bisb 

[2  W.  B.,  225 

Ealbb  Coohab  Doss  r.  Aitbbb 

[8  W.  B.,  Act  X,  1 

80. 


'■ Tower  to  grant 

mokurari   lease, — The  grant  of  a  mo&urari  lease  is 
beyond  the  scope  of  a  naiVs  general  authority.    To 


FBnsrCIPAL  AND  AOENT-^otUinmed.  . 

1.  AUTHOBITY  OV  AQ^NT^—coniitHied. 

enable  him  to  give  such  a  lease,  his  principal's  special 
consent  or  approval  is  necessary.  Unvoda  Pkrbhat> 
Banbbjbb  «.  Chctbsbb  Sbkhub  Dbb 

[7  "W".  IL,  894 


8L 


Agent   of  lessor — Bower   to 


grant  lease — Stipulation  for  reootery  of  cott*  of 
litigation  from  lessor,— i\\fs  agent  of  a  lessor  was 
held  to  have  acted  in  excess  of  his  power  in  granting 
a  lease  containing  a  stipulation  that  the  lessee  was  to 
receive  from  the  lessor  the  expenses  which  he  might 
incur  in  any  litigation  which  might  take  plskce  with 
third  parties  respecting  t>ieland  leased.  Where  such 
litigation  did  ensue,  and  the  lessee  was  cast  in  costs, 
he  was  held  entitled  to  recover  the  same,  not  from  the 
lessor,  but  from  the  agent.    Ksmnr  «.    Mookta 

SOOBDEBBB  Dabbb  .7  W.  R.^  419 


82. 


Agent  of  inamdar  —  Fom^er 


to  lease  on  permanent  tenure,— An  inamdar's  sigent 
cannot  gprant  lands  on  suti  or  other  permanent  tenure 
without  express  authority  from  his  principal.    "NabaR' 

TAHJI  HOBMABJI  v.  NaBATAIT  TBDCBAB  PaTII^ 

[4  Boni.»  A.  C^  125 

88. ; — Manager — Agent  granting  lease 

on  pretended  title  afterwards  set  aside— Right  of 
lessees  to  possession. — Where  a  manager  has  conveyed 
certain  property  to  himself  by  a  pretended  deed  of 
gift,  and  under  such  pretended  title  granted  a  dar- 
mokurari  lease,  and  his  title  is  set  aside  by  a  decree 
of  Court,  the  lessees  cannot  be  allowed  to  maintain 
possession,  at  any  rate,  where  the  lease  granted  is  be- 
yond the  powers  of  the  manager  as  agent.  Shbo 
SHTTKBTm  Lall  «.  Bhtjbm  Joy  Poobbb 

[8  W.  B.»  880 


84. 


Agent  of  samindar — Bower 


to  auihorite  transfer  of  Z«a*«.  —  Without  special 
powers,  the.  ordinary  agent  of  a  zamindar  who  cannot 
ffrant  a  lease  cannot  authorize  the  quasi  transfer  of  a 
lease  by  a  tenant  to  some  other  party.  Bai  ^ooba- 
bbb  Dobb  v.  Bitoha  Sutqh 


4  ir.  W.,  122 


86. 


Agent  of  owner  of  estate — 


Lease  by  agent — Fraud  and  collusion — Satifieation. 
—  In  a  suit  to  set  aside  a  lease  as  granted  without 
authority  by  an  agent  to  the  defendant,  who  was  the 
naib  of  the  estate,  and  as  procured  by  fraud  by  the 
defendant  in  collunon  with  the  agent,  the  latter  charge 
of  collusion  having  be^n  withdrawn  at  the  hearing 
before  the  Subordinate  Judge,  the  High  Court 
remarked  on  the  impropriety  of  presenting  a  plaint 
charging  collusion  between  the  agent  and  defendant 
without  good  grounds  for  such  imputation,  and  on  the 
withdrawal  of  such  charge  at  the  hearing  if  there  were 
grounds  for  it ;  and  agreed  with  the  Subordinate  Judge 
m  thinking  that  the  owner  of  the  estate  in  issue  must 
be  presumed  to  know  what  was  being  done  on  her 
behalf  by  her  agent.  The  presumption  is  that  a  man 
acts  rightly  and  not  fraudulently.  The  mere  circnm- 
stance  that  the  rents  were  low  does  not  give  rise  to 
the  presumption  that  there  had  been  fraudulent  con- 
duct on  the  part  of  the  naib,  or  that  he  did  not  state 
the  circumsUnce  to  the  azent  before  obtaining  the 
lease  from  him.    There  is  also  this  difEerence  hetween 
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PRINCIPAIi  Ain>  AGENT— contimmed. 

3.  AUTHORITY  OF  AGENTS— con/iViwrf. 

this  case  and  other  cases  in  which  contracts  between 
principals  and  agents  are  sought  to  be  set  aside  on 
the  gronnd  of  good  faith,  that  here  another  agent  in 
interposed,  and  it  is  not  the  case  of  the  defendant 
(the  naib)  making  a  report  to  the  owner  in  England. 
Even  supposing  &e  original  transaction  liable  to  be 
set  aside,  the  ratiflcatton  by  a  person  having  author- 
ity from  the  owner  to  make  inquiries  and  ratify 
what  had  been  done  would  render  it  invalid.    An- 

VUKD  CHirVDEB  BOBB  O.  BBOrOHTOlfr 

[17W.B^801 

Affirmed   by    Privy    Council.      Administb^ltob 

GBNBBAJIi  OT  BBKaili  V.  AWKDO  ChUKDBS    BOSS 

[21 W.  R.,  425 

86. Agent  for  receipt  of  rent — 

Notice  of  renewal  /o.— A  lessor's  agent  for  the 
receipt  of  rent  is  not  necessarily  his  agent  to  receive 
the  lessee's  notice  of  option  to  renew  the  lease ;  but  if 
he  has  received  such  notice,  and  given  it  to  the  lessor 
within  time,  the  notice  is  sufficient.  Babvbt  r. 
Skikkbb  2W.B^208 


87. 


Agent  to  give  lease — Notice 


of  prior  claim, — Semble  per  NoEM AN,  J. — A  person 
who  has  authority  to  conduct  the  negotiation  respect* 
ing  a  lease  is  such  an  agent  that  a  notice  to  him  may 
be  notice  to  his  principaL    Nni>DEAB  Chand  Sbin 

V.  KiSHOBBB  hiJU  CHCrOKBBBCTTZ     7  W.  B.,  468 


88. 


Headman    of  village— .4  c/« 


of,  to  hind  co'tharert, — Held  that  to  make  the  acts 
€1  the  headmen  of  a  village  in  boundary  cUsputes 
and  other  matters  binding  on  the  co-sharers  it  is  not 
necessary  that  there  should  be  specific  authority  by 
power-of-attomey  or  otherwise,  or  subsequent  express 
or  implicit  assent  or  sanction  in  absenq^  thereof. 
Requisite  authority  may  be  inferred  from  the  facts 
of  each  case  by  showing  that  the  headman  of  the 
village  have  usually  in  similar  disputes  been  permit- 
ted to  act  and  represent  for  the  other  sharers.  Held 
also  that  agency  in  every  case  can  only  be  created  by 
the  will  of  the  princijMd,  and  his  will  may  be  mani* 
fested  in  writing  or  orally,  or  simply  by  placing 
another  in  a  position  so  as  to  be  understood  according 
to  <»rdinary  rules  and  usages  to  represent  and  act  for 
one  who  has  placed  him.  Gctngafiibbhad  v, 
Ajooshia  Pbbshas.  GrNaAPBBSHAD  V.  Bah- 
PBBSHAs  Agra,  I*.  B.,  81 :  EcL  1874, 28 

88. Agent  'in  survey  of  land 

Thakhuit  map — Act  of  ageni — Endoreement — J&tJt- 
dence, — In  a  suit  for  possession  of  certain  lands,  for 
rectification  of  a  thakbust  map,  and  reversal  of  an 
Act  X  decision,  the  plaintiffs  obtained  a  decree  in  the 
Court  of  first  instance,  the  lower  Appellate  Court,  and 
subsequently  in  the  High  Court  on  appeal.  It  ap- 
peared that  the  lower  Courts  had  before  them  an  in- 
correct copy  of  the  thakbust  map,  the  original  form- 
ing part  of  the  record  of  another  suit.  The  High 
Court  on  appeal  refused  to. send  for  tins  map.  but 
subsequently,  on  review,  it  was  sent  for.  There  was 
an  endorsement  on  the  back,  which  did  not  appear  on 
the  copies  originally  before  the  Court,  to  the  effect 
that  the  lands  in  dispute  were  pdnted  out  by  ooe 
T    C   acting    as    agent    for  the  plaintiffs,  to  be 


FBICrCIFAL  AKD  AGENT— continued. 

1.  AUTHOBITY  OP  KQiElSTS— continued, 

measured  as  belonging  to  the  defendant's  talukh.. 
Meld  the  case  must  be  remanded  to  the  lower  Appel- 
late Court  to  determine  (1)  whether  T  C  was  the^ 
agent  of  the  plaintiff ;  (2)  whether,  acting  within  the 
scope  of  bis  authority  as  such  agent,  he  did  sign  the 
map  as  a  correct  map  and  pohited  out  the  lands  aa 
belonging  to  the  defendant ;  (3)  and  if  so,  how  far 
these  acts  of  the  agent  were  binding  on  the  plaintiffs. 
SupAEHnrA  Chowdhbain  v.  Baj  Mohan  Bobb 

[8  B.  Ii.  R.,  A.  C,  877 

40. Power  to  api>ear  in  suit— 

Manager, — The  manager  of  an  estate  under  a  safu- 
namah  on  behalf  of  £  cannot,  without  special  author- 
ity from  B,  represent  him'  in  any  suit  or  charge  him 
with  the  costs  of  the  defence  of  an  action  brought 
agaist  him.  Bholanath  Sakdtai  r.  Goubbb  Pbb- 
SHAD  MOITBO  .         16  W.  B.,  810 

41, Potcer-of-attor^ 

neg— Option  of  agent  to  accept  service  oftummone^ 
— A  person  holding  a  power-of*attomey,  even  if  an* 
thorised  by  the  power  to  appear  and  defend  suits  on 
behalf  of  his  principal,  is  at  liberty  to  refuse  to  accept 
service  of  summons  and  appear  in  a  suit  brought 
against  his  principal,  but  may  either  act  upon  the 
power  or  not,  as  he  may  think  proper.    In  thb  mat- 

TBB  OF  THB  PBTITION   OF  LUOHMBB   ChVND 

[I.  Ii.  B.,  d  Calc,  817 

42^ Power  to  carry  on  suits— 

Assent  to  be  bound  by  witness, — An  agent's  assent  to 
be  bound  by  the  statement  of  a  particular  witness  is 
not  an  assent  to  arbitration,  but  is  an  act  entirely 
within  the  scope  of  his  general  authority  as  agent  to- 
carry  on  his  principal's  suits,  and  to  do  all  acts 
necessary  to  that  end.  Bubndbb  Chctvbbb  Nbwgbb 
v,  Mahoubd  Axnooddeen         W.  B.,  1864, 148- 


48. 


Mooktear,  Power   of— Ad* 


mission  of  title  bg  mooktear— Authoritg  of  mook' 
tear  to  bind  mortgagee, — Where  a  mortgagee  signed 
a  mookteamama,  ih  which  he  stated  that  he  would 
abide  by  any  arguments  which  might  be  urged,  and 
any  documents  which  might  be  filed  by  the  mooktear 
thereby  appointed,  and  the  mooktear  subsequently 
filed  a  written  statement  signed  by  himself  alone  in 
which  he  admitted  the  mortgagor's  title,— J?^;^;  the 
written  statement  could  not  be  incorporated  with  the 
mookteamama  so  as  to  make  it  part  of  the  document 
signed  by  the  mortgagee.    Lttohmeb  Bttksh  Boy  «. 

BUNJBBT  BaK  PaNDAY 

[18  B.  L.  B.,  P.  C,  177:  20  W.  B.,  876 


S.  C.  in  Court  below 


12  W.  B.,  44a 


See  SuNDBB  Das  o.  PATncuLinr-NissA 

[1 0.  W.  K.,  6ia 


44. 


Mooktear       ap* 


pointed  by  several  co-sharers — Authority  of  agent 
— Evidence  of  general  authority. —Where  a  general 
mooktear  empowered  to  act  on  behalf  of  co-sliarers 
does  formal  acts  to  enforce  the  rights  of  his  princi- 
pals (the  zamindars),  it  is  not  necessary  to  trace  back 
his  authority  in  each  case  to  the  explicit  sanction  of 
every  single  member  of  the  family.  Mookteara 
must  be  considered  to  have  a  certun  discretion,  and. 
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nnleM  the  coDtnry  is  shown,  to  do  toch  acts  as 
come  within  the  ordinary  scope  of  their  duty  with 
aathority.  HrsBr  Eisro  Boy  t.  Mom  Lall 
Km>BB 14'W.B.,d6 


46. 


Authority        t  o 


9\an  deed  of  $ale — Froof'of  authority  of  ayenf.- 
Where  a  man  resists  liability  for  a  deed  of  sale  exe- 
ented  by  bb  am-mooktear,  it  b  necessary  for  the 
purchaser  claiming  under  that  deed  to  show  that  the 
mooktear  had  authority  either  by  virtue  of  a  gene- 
ral or  special  power-of -attorney  to  execute  that  deed 
and  to  bind  his  principal  by  executing  that  deed. 

HOHAV  KOOEB  r.  AjoODBTA  D088 

[20W.B.,119 


46. 


JPardaiM9hi$^  tco* 


man — AeeowU  etated, — A  mcokteamama  executed  by 
•  pardanashin  woman  appmnted  her  husband  to  be  her 
general  mooktear,  and  declared  that  "aJlacts  done 
by  the  said  mooktear,  such  as  giving  and  taking 
loans  to  and  from  others,  executing  on  my  behalf, 
getting  executed  in  my  favoor,  deeds  of  absolute  sale,'* 
and  so  on, "  shall  be  accepted  by  me.''  It  was  sought 
to  render  the  principal  liable,  on  an  account  stated 
by  her  husband  as  her  mooktear  so  'empowered,  for 
a  debt,  without  proof  that  the  money  constituting  it 
had  been  borrowed  on  her  account.  Heldt  on  the 
construction  of  the  mookteamama,  that  the  mook- 
tear had  no  authority  to  bind  her  by  snch  a  statement 
<of  account,  whatever  authority  he  might  have  had  to 
bind  her  by  an  actual  borrowing  of  money  on  her  be- 
half. No  implication  of  authority  in  the  mooktear 
to  bind  the  woman  by  his  stated  account  had  arisen 
from  the  carrying  on  of  a  course  of  buriness.  Ac- 
cordingly, when  the  evidencjD  of  express  authority 
failed,  the  statement  of  account  by  the  mooktear 
was  insufficient  to  render  the  principal  liable.  No 
evidence  was  given  of  the  items  lent,  so  as  to  establish 
an  indebtedness  independently  of  the  account  stated. 
SUDiBHT  Lall  v.  Shsobasat  Koxb 

[L  Ii.  B^  7  Calc,  246 
Ii.  B.,  8 1.  A.,  88 


47. 


Manager  of  firm— /'ow^r  of 


manager  to  hind  partners  in  concern, — The  part- 
ners of  a  concern  are  bound  by  the  acknowledgments 
of  their 'manager  as  their  avowed  agent.  Masbsyx 
V.  Gbish  Chundbs  Chuoebbbuttz   24  W.  B.,  84 


4a 


Partner  of  firm — Knowledge 


ofpereon  dealing  with  partner — Contract  ineapabie 
of  division.— A  firm  of  carriers  authorized  one  of 
their  partners  to  draw  bills  on  the  firm  to  the  extent 
of  B200  each.  The  partner,  acting  in  excess  of  his 
authority,,  and  without  the  knowledge  of  the  firm, 
made  two  promissory  notes,  in  the  name  of  the  firm, 
for  K  1,000  each.  The  plaintiff!  knew  the  partner 
was  limited  to  a  particular  sum,  but  also  knew  that 
two  of  his  bills  for  R800  each  had  been  previously 
accepted  by  the  firm.  In  an  action  on  the  notes, — 
Seld,  first,  that  the  firm  was  not  liable  for  the  whole 
amount  drawn ;  and,  secondly,  that  the  contract,  where- 
on the  aotion  was  founded,  was  not  capable  of  division, 
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and  therefore  the  firm  was  not  liable  to  the  extent 
of  fi200.    Pesmabhai  Hbicabhai  r.  Bbowv 

[10  Bom.»  Sia 


49. 


PartnerBhip  in  tea  garden. 


— Liahilitif  of  partner  for  aete  of  managing  parti 
— Authorttg  of  agent. — By  an  agreement  made  on 
22nd  July  1862  between  C  and  2'  (since  deeeaaed) 
and  the  defendants  P  and  8,  C  agroed  to  sdl,  and 
T,  P,  and  S  to  purchase,  a  half  etue  in  the  lands, 
I^antation    and    estate  belonging  to    C,  known  as 
the  Laojan  Tea  Estates  and  Ghrants.    The  agreement 
provided  that  C  was  to  conduct  and  manage  all 
matters  and  aifairs  of  the  estates,  but  nothing  was 
said  as  to  its  being  done  in  his  own  name  or  in  that 
of  the  partners  of  any  firm.    Money  to  cany  on  the 
business  was  provided  by  means  of  bills  4^wn  by 
the  local  manager  upon  C  in  the  same  manner  as  if 
he  (C)  had  been  the  sole  owner,  the  defendants  being 
fully  aware  of   this  and  fin(Ung  the  funds.    This 
mode  of  dealing  continued  down  to  the  time  of  the 
transaction,  which  is  the  subject  of  this  suit.    The 
only  act  in  the  way  of  notice  to  the  public  on  the 
part  of  the  defendants  was  a  notification  in  a  direc- 
tory published  by  them  in   Calcutta  {T,  S  f  Co. 
being  booksellers  and  publishers),  in  which  in  the 
Ust  of  tea  estates  the  Laojan  concern  was  mentioned* 
'  and  C,  T*  Ft  and  iS  named  as  proprietors.    In  the 
directory  for  1870  and  1872  C  was  also  described  mm 
Calcutta  agent.    This  suit  was  brought  to  recover 
a  balance  due  in  respect  of  moneys  alleged  to  have 
been  advanced  by  the  plaintiffs  on  the  tea  to  be 
manufactured  in  the  season  1872,  the  plaintifliB  being 
tea  brokers  who  made  the  advances  on  the  security 
of  tea  invoices  and  bills  of  lading.    The  terms  on 
which  the  required  advances  were  to  be  made  were 
arranged  by  an  agreement,  dated  9th  February  1872> 
between  C  and  the  plaintiffs,  who  were  under  the 
belief  that  C   was  the  proprietor   of   the  Laojan 
concern  and  not  merely  manager.     By  reason  of  Cs 
death   and  the  non-delivery   of  a  portion   of  the 
season's  tea,  the  plaintiffs  were  unable  to  reimburse 
themselves  for  their  later  advances,  and  brought  the 
present  suit  against  the  defendants,  who,  they  con- 
tended, were  bound  by  all  C'a  acts  and  dealings.     Meld 
by  ConoE,  C.J.,  that,  assuming  that  the  plaintifliB 
knew  what  was  in  the  directory,  it  could  not  be  con- 
sidered as  a  notice  to  them  that  the  authority  which 
C  had  been  exercising,  and  which  he  continued  to 
exercise  with,  so  far  as  it  related  to  bills  and  drafts 
drawn  by  the  local  manager,  the  knowledge  of  his  part- 
ners, the  defendants,  had  been  determined,  and  that 
he  had  only  the  authority  of  an  ordinary  Calcutta 
agent.    Seld   also   that    the  question  in  the  case 
was    whether    the  transaction  between  C  and  the 
plaintiffs  was  within  the  scope    of   the    authority 
which  C  had,  or  was  allowed  by  his  partners  to  ap- 
pear to  have,  in  maoaging  and  conducting  the  affairs 
and  business  of  the  partnership.     It  was  a  question 
of  actual  or  apparent  authority,  and  whether  the 
transaction  was  one  which  the  owner  of  a  tea  garden 
carrying  on  the  cultivation  of  it  would  in  the  ordi- 
nary course  of  business  enter  into.     Held  further 
that  the  transaction    would   have   been   according 
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to  aiage  if  C  had  been  the  sole  owner  of  the  gardena, 
and  the  defendants,  by  allowing  him  to  nuuiage  osten- 
sibly as  sole  owner,  clothed  him  with  every  authority 
incidental  to  a  sole  owner  in  that  business.  The  de- 
fendants were  therefore  bound  by  the  agreement  of 
the  9th  February  1872.    Sranc  r.  Moban 

[21 W.  R,  161 


60. 


Mercantile  agent-  Power  of 


agent  to  indorse  bills  —  Special  anthoritif — Implied 
authority. — A  special  authority  is  required  to  em- 
power a  mercantile  agent  to  draw  or  endorse  bills 
and  notes,  but  the  authority  may  be  implied  from 
drcumstances.  PbstOvjbb  Nssssbwaitjbb  v.  Gool 
Mahombd  Sabib  .  .    7  Mad.,  869 


51. 


MaTiaglng   agent— Xta5t7tVy 


of  principal — Banker  and  customer — Bills  of  ex- 
change— Indorser  and  acceptor, — N  4*  Co.,  the 
managing  agents  of  the  Baree  Tea  Company,  had  a 
general  banking  account  with  the  Oriental  Bank  Cor- 
poration, which  account  they  were  allowed  to  over- 
draw on  haviuff^the  overdraft  properly  secured.  Under 
the  articles  of  association  of  the  Baree  Tea  Company, 
2f  4*  Co.  had  power  to  "  draw,  accept,  indorse,  and 
negotiate  on  behalf  of 'the  company  all  such  cheques, 
promissory  notes,  drafts,  etc.,  as  should  be  necessary 
for  enabling  them  to  carry  on  the  business  of  the 
company."  Purporting  to  act  under  this  power,  N  (f* 
Co.  drew  a  bill  of  ezcb&nge  on  the  managing  agents 
of  the  company,  which  was  accepted  by  the  latter,  and 
indorsed  by  iV^  4*  Co,  to  the  Oriental  Bank  Corpora- 
tion, who  credited  the  amount  to  N  ^  Co,'»  general 
account.  The  amount  was  drawn  out  by  cheques 
drawn  hy  N  ^  Co.  personally  without  reference  to 
*  the  Baree  Tea  Company,  and  there  was  no  proof  that 
the  money  had  been  applied  for  the  purposes  of  the 
Baree  Tea  Company.  Held,  in  an  action  by  the  Ori- 
ental Bank  against  the  Baree  Tea  Company,  that  the 
latter  were  not  liable  on  the  bills  as  acceptors.    Obi- 

BNTAL    BAI7K    COBFOBATIOB    r,    BABBB    TbA     ColC- 

PAirr      I.  Ii.  B.,  8  Calo.,  880 :  18  C.  Ij.  B.»  412 


52. 


Agent  aoting  contrary  to 


emthority— Liability  of  assent,— An  agent  who 
acts  contrary  to  the  authority  given  him  by  his  pri- 
cipal  is  himself  liable  on  the  transaction  in  which  he 
has  so  acted.    Gomakbb  Lall  v,  Juxwttv  Bam 

[2  Agra,  88 

58. Agent  acting  out  of  scope 

of  authority — Liability  of  principal. — Held  that 
an  agent  who  is  appointed  for  the  general  manage- 
ment and  conduct  of  business  cannot  bind  his  princi- 
pal by  an  unusual  contract,  not  strictly  relating  to 
the  conduct  of  the  business,  unless  he  has  express  or 
implied  authority  for  the  same.  The  fact  that  a 
consignor  dealt  in  good  faith  with  the  agent,  who 
exceeded  his  authority,  is  not  sufficient  to  bind  the 
principal.  The  consignor  dealing  with  the  agent 
ought  to  satisfy  himself  of  the  agent's  authority.  The 
defendant,  not  having  ratified  his  agent's  act  by  re- 
ceiving the  benefit  of  the  contract,  cannot  be  bound 
by  the  acts  of  his  ai^ent  and  liable  to  make  good  the 
loises.    Mitdabbb  Lazl  v.  Gilmobb    8  Agra,  196 


FBrETClFAL  AND  AGEiNT— continued. 
1.  AUTHORITY  OP  AOtVST^— concluded. 


54. 


Payment  to  agent  in  belief 


he  was  principal — Liability  of  purchaser, — 
Where  a  party  purchased  cotton  from  a  person  both 
banker  and  broker*  upon  the  just  belief  authorized  by 
the  facts  that  he  (tlie  seller  to  him)  was  the  principal 
and  not  merely  a  broker,  and  paid  him  in  good  faith 
the  price  of  the  article  purchased,  he  cannot  be  held 
liable  to  the  real  principal's  claim,  such  payment  pro- 
tecting him  from  farther  liability.  Pbtumbbb  Bhtt* 
auTT  V.  MiTTHOOBA  Dabs  1  Agra»  121 


55.  ; —  Suit  brought  by  agent  for 

principal — Dismissal  of  suit  brtmyhi  by  agent  in 
his  principal's  name— Amendment  of  plaint— Court, 
power  of— A  Coxirt  in  which  a  suit  is  brought  on 
behalf  of  one  person,  through  the  agency  of  another,  is 
entitled  to  inquire  as  to  the  agent's  authority.  A  suit 
for  arrears  of  rent  was  brought  by  an  agent,  pro- 
fessing to  act  under  authority  from  his  principal. 
The  plaintiff,  after  instituting  the  suit  in  his  own 
name  as  agent,  obtained  an  order  &om  the  Court 
granting  him  leave  to  amend  the  plaint  by  sub- 
stituting the  name  of  his  principal  as  plaintiff, 
suing  through  him,  an  amendment  which  the 
defendant  resisted  disputing  the  authority  of  the 
agent.  Meld  that  the  Court  in  allowing  it  did  not 
decide  that  the  agent  had  authority :  that  remained  to 
be  proved ;  and  as  it  was  not  proved,  the  suit 
fuled.  Nam  Nabain  Singh  r.  Baohv  Nath 
Sahai  .     I.  Ii.  B.,  18  Calc,  678 

[L.  B:,  18 1.  A.,  185 


56. 


2.  BATIFICATION. 

—  Effect  of  ratification— wdlo/ 


of  principal, — Where  the  act  of  the  agent  has  been 
communicated  to  and  ratified  by  the  principal,  it 
becomes  the  act  of  the  principal  in  point  of  law. 
Pbbtonjbb  Nbssbbwakjbs  V,  Gool  Mahombd 
Sahib 7Mad.»869 


57. 


Promise   to   redeem   mort- 


gage— Consideration — Contract  made  by  agent  on 
his  own  behalf, — The  plaintiff  sued  the  defendant  on 
mortg^es  executed  to  the  plaintiff  by  the  adoptive 
mothers  of  the  defendant  (who  were  also  defendants) 
subsequently  to  his  adoption.  The  plaintiff  contended 
that  the  mortgages  had  become  effectual  as  against 
the  defendant  by  reason  of  his  subsequent  conduct. 
Evidence  was  given  that  he  had  promised  his  adoptive 
mothers  to  redeem  the  mortgages,  and  that  he  had 
stood  by  and  allowed  the  plaintiff  to  carry  out  the 
provisiobs  of  the  mortgage-deeds  to  his  own  detriment 
by  paying  muntenance  to  the  defendant's  adoptive 
xnothers,  and  by  paying  off  certain  mortgages  which 
had  been  created  by  them  previously  to  the  adoption 
of  the  defendant.  ITeld  that  the  defendant  was  not 
liable  upon  the  mortgages.  His  promise  to  redeem 
the  mortgages  was  not  made  to  the  plaintiff,  but  to 
his  adoptive  mothers,  and  there  was  no  consideration 
for  such  promise  as  he  made.  Nor  could  the  promise 
have  the  effect  of  ratification,  for  the  ratification  of 
the  authorized  contract  of  an  agent  can  only  be  effec- 
tual when  the  contract  has  been  made  by  the  agent 
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DIGEST  OF  CASES. 
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PBINCTPAIj  AJSTD  AGENT—  continued. 

2.  RATIFICATION— <?o»(?Z»rf«<f. 

Avowedly  for  or  on  acconnt  of  the  principal,  and  not 
when  it  hae  been  made  on  acconnt  of  the  agent  him* 
«elf.    Sriddbbhyab  «.  Bakohandbabay 

[I.  Ij.  B.,  6  Bom.,  468 

58.  -   Acquiescence  by  oo-sharers 

— MortfffffjB  hy  lamhardar — Acquiescence  in  acts  of 
etgent, — Where  a  mortgage  was  made  by  a  lambardar 
of  hii  own  share  and  shares  of  his  co-sharers  as 
agent  on  their  part  in  order  to  raise  a  snm  required  to 
pay  the  Government  revennp, — Held  that  the  co- 
sharers  being  aware  of  the  fact  of  mortgage,  and 
not  having  at  the  time  repudiated  it,  and,  moreover, 
having  acquiesced  in  the  decree  of  the  Court  of  first 
instance  which  awarded  their  shares  on  payment  of 
their  quota  of  the  mortgag^debt  and  interest,  must 
be  taken  to  have  thereby  consented  to  the  act  of  the 
lambardar  which  was  done  on  their  behalf.  PuK* 
tJHUM  Singh  v.  Munglb  Sin&h 

[2  Agra,  Ft.  II,  207 


59. 


Acquiescence  by  mortgagor 


—  Condition  in  wajih-ul-urz— Execution  of  wajih* 
ul'urt  ae  mortgage, — Held  that  the  original  proprie- 
tors were  not  bound  by  a  condition  in  the  wajib-ul-urz 
which  had  been  signed  and  attested  by  a  third  party 
then  in  possession,  not  as  authorized  agent  on  behalf 
of  the  proprietors,  but  as  a  mortgagee.  Subsequent 
acquiescence  by  the  mortgagor  or  his  vepresentative 
might  be  only  an  acquiescence  in  the  mortgagee's  act 
to  the  extent  and  in  the  qualified  way  in  which  his 
consent  was  given.    Bhagbsbttth  v»  Mohtjk 

[2  Agra,  129 

But  eee  Mibajoolktbsa  9.  BrNBEBDHUB 

[1 TS.  W.,  198:  Bd.  1878,  277 

8.  REVOCATION. 

00^ Agency  of  manager— J^aroea- 

tion  hy  one  of  eereral  shareholdert, — A  principal 
can  determine  the  authority  given  to  an  agent.  The 
authority  given  to  a  manager  may  be  revoked  by  a 
•shareholder,  and  another  shareholder  cannot  resist 
such  revocation,  unless  there  has  been  a  stipulation 
in  the  deed  providing  for  the  appointment  of  a 
manager  that  the  authority  should  continue  for  some 
definite  time.  Bulabbe  Lall  «.  Indttbpttttbb 
KowAB 8  W.  B.,  41 

ei. Agent   to   sell   proi)erty— 

Agreement — "Remuneration  for  work  and  labour 
<foiM.— The  defendant  requested  the  plaintiff  to  sell 
for  htm  a  plot  of  ground  on  the  Esplanade  in  Bombay 
at  any  rate  exceeding  the  price  at  which  the  defen- 
<dant  himself  had  purchased  it,  and  agreed  t^  give  him 
as  remuneration  half  of  the  net  profit  realized  on  the 
sale.  The  defendant  subsequently  revoked  this 
-authority>  and  the  plaintiff  shortly  afterwards  found 
a  purchaser,  whose  offer  the  defendant  did  not  accept. 
Held  that  the  plaintiff  could  not  recover  on  the  agree- 
ment, which  had  not  been  performed  on  his  part ;  that 
there  was  no  ground  for  holding  that  the  plaintiff  and 
the  defendant  were  partners  in  the  transaction  as 
between  themselves ;  and  that  the  plaintiff  was  not 
entitled  to  recover  for  work  done  as  broker,  or  for 
•commission,  the  nature  of  the  agreement  being  that 


PKINCIPAIi  AND  AGENT— «o] 

8.  BEVOCATICN— «o»c/Mrf«d. 

the  plaintiif  took  the  risk  of  the  authority  being 
revoked.    Hubst  r.  Watbof 

[2  Bom.,  428:  2xid  XML,  400 

62. Hereditary  agenoy — Comiraet 

-Contideration— Specific  performance -— Contract 
Act  riXofl872J,  et,  202,  S05.-The  defendant,  by 
an  agreement  in  the  nature  of  a  letter  of  attorney, 
constituted  the  plaintiff  and  his  descendants  the  here* 
ditary  agents  of  the  defendant,  gave  him  authority  to 
collect  the  rents  of  his  share  in  an  inam   village,  and 
promised  to  pay  him  an  annual  salary  out  of  the  rents. 
Held  that,  as  between  the  parties  and  dnrinR  thdr 
lifetime,  the  appointment  was  valid  and  binding, 
whether  op  not  any  valuable  consideration  pnsnrd. 
the  mere  acceptance  of  the  office  by  the  plaintiff 
being  a  sufficient  consi<i  era  tion  for  the  appointment. 
But,  independently  of  the  terms  of  the  agreement, 
and  whether  or  not  the  agency  had  been  created  for 
valuable  consideration,  the  defendant  had,  under  the 
general  provisions  of  a  203  of  the  Contract  Act 
(IX  of  1872),  a  right  to  revoke  the  authority,  as 
the  mere  arrangement  that  the  plaintiffs  salary  should 
be  paid  out  of  the  rents  could  not  be  regarded  as 
giving  to  the  plaintiff  an  interest  in  the  property, 
the  subject-matter  of  the  agency,  within  the  meaning 
of  s.  202.      If  the  defendant  had  revoked  the  agency 
improperly,  the  remedy  lay,  under  ordinary  circum- 
stances, in  a  suit  by  the  plaintiff  for  damages  for 
breach  of  contract.    Where,  however,  the  plaintiff 
chose  to  sue  for  specific  performance,  and  demanded 
arrears  of  salary ,~J5r«;<£  that,  without  a  valuable 
consideration  for  the  defendant's  promise,  the  agree- 
ment passed  by  him  to  the  plaintkf  would  be  nudum 
pactum,  and  the  plaintiff  would  no^•  be  entitled  to 
recover,  except  for  work  and  services  actually  rendered* 

VlBHlOrOHABTA  «.  BAMOHAKDBA 

[I.  Ii.  B.,  6  Bom.,  258 


68. 


Bevooation  of  authority— 


Contract  Act  (IX  of  1872J,  ee.  201,  202,  208^ 
Agent — Interent  of  agent  in  properly — Exercise 
of  authority    eo    as    to    hind    principal,  —  The 
plaintiff  received  instructions  by  letter  from  the 
defendants   to    purchase    cotton    on    their    behalf. 
This  letter  was  received  by  the  plaintiff  before  a 
telegram  sent  by  the  defendants  the  next  day  revok- 
ing the  order  reached  him.    The  plaintiff  replied 
by  letter  stating  that    the   telegram   had   arrived 
too  late,  and  that  the  purchase  had  already  been 
made.    In  fact,  the  plaintiff  had  merely  appropriated 
to  the  defendants  a  contract  entered  into  by  bimy*!^ 
with  a  thurd  party  the  day  before  the  defendants' 
order  reached  him.    Held  that  the  telegram  was  a 
revocation  of  the  order  contained  in  the  letter  of  the 
previous  day.    Held  further  that  the  plaintiff  had 
no  such  interest  in  the  subject-matter  of  the  agency 
as  to  prevent  its  termination ;  nor  had  he  exercised 
his  authority  so  as  to  bind  his  principal,  no  con- 
tractual relation  with  any  third  person  having  been 
created  before  the  receipt  of  the  telegram.    Laehx i- 

OHAITD  BAKOHAND  r.  CHOTOORAM  MoTIBAM 

[I.  Ii.  B,,  M  Bom.,  403 
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PBINCIFAZi  AHD  AQBN*£— continued. 
4.  DUTY  OF  AGENTS  TO  ACCOUNT. 


64. 


Form  of  aooount— i^i^A^  io 


intpeet  hooks, — Per  Field,  J, — It  is  the  duty  of  an 
agent  to  render  proper  accounts  to  his  employer  irres* 
pective  of  any  contract  to  that  effect.  And  he  does 
not  discharge  that  duty  hy  merely  delivering  to  his 
employer  a  set  of  written  accounts  without  attending 
to  explain  them,  and  produce  the  vouchers  by  which 
the  items  of  disbursements  are  supported.  In  order 
to  enable  an  agent  to  prepare  accounts  to  be  furnished 
to  his  principal,  he  should  be  allowed  to  have  reason- 
able access,  at  proper  times  and  in  the  presence  of 
responsible  persons,  to  such  books  and  papers  in  the 
principal's  possession  as  may  be  necessary  for  the  pre- 
paration  of  the  accounts.    AmroDA  Pbbsad  Boy 

«.  DWABKAKATH  GAVaOPASHYA 

[L  Ii.  R.,  6  Calc,  764 :  8  C.  L.  B,»  821 


66. 


Bight  to  account  on  death 


of  manager — Manager  of  company  and  employer 
— Liability  io  account — Accrual  of  right  on  death 
of  manager  againet  representatives* — A  manager  is 
bound  to  account  to  his  employer  whenever  he  is 
called  upon  to  do  so  under  reasonable  circumstances. 
On  the  death  of  such  manager,  a  fresh  right  to  an 
account  accrues  to  the  employer  as  against  the  mana- 
ger's representatives.     LAWLB88  o.  CALOirtTA  LaKD- 

iFe  AND  SHippnr&  Compaitt.    Caloutta  LASDVua 

AlTD  ShiPPUTG  COMPAHT  0.  LAWLB88 

[L  Ii.  B.,  7  Calc,  627 


68. 


6.  LIABILITY  OF  PRINCIPAL. 


Proof  of  purchase  having 


been  made  for  principal—  Constructive  purchase 
hg  agent  with  Junds  of  principal. — To  establish  a 
primd  facie  case  of  constructive  purchase  by  an  agent 
out  of  the  funds  of  the  principal,  it  must  be  proved 
that  at  the  time  of  the  purchase  the  agent  had'  In  his 
hands  funds  of  the  principal  sufficient  to  make  the 
purchase.  BooKOHissA  v.  Woolvut  All  Sttpdub 
An  r.  WooLprT  Au  .8  W.  B.,  282 


67. 


Bight  to  sue  prinoix>al— 


Election  te  sue  agent— Suit »  Dismissal  of, — Where  a 
^creditor  sued  an  agent  of  his  debtor,  alleging  that  the 
agent  had  made  himself  personally  liable  for  the  debt, 
and  the  suit  was  dismissed  on  the  ground  that  the 
creditor  gave  credit  to  the  principfU,~jEre2<f  that  the 
•creditor  was  not  debarred  by  such  proceedings  from 
suing  the  principal  .    Baicak  v,  Vaibayak 

[I.  li.  B^  7  Mad.,  882 


6a 


Purohase  by  agent  out  of 


AOOpe  of  authority — Assistant  in  indigo  factory. 
Purchase  of  seed  hy — Disclosed  principal.— Held 
by  the  majority  (Glotbb,  J,,  dissentienie)  that  it  Is 
not  within  the  reasonable  scope  of  the  authority  of  an 
assistant  in  an  indigo  factory  to  purchase  any  amount 
of  indigo  seed  for  his  master  and  to  make  his  master 
liable,  particularly  when  the  seed  was  t  ot  purchased 
•or  used  for  the  factory  ;  and  that,  though  the  assist- 
ant, in  writing  to  the  vendor  for  the  seed,  styled  him- 
self in  the  boay  of  the  letter  as  the  manager  of  the 
concern,  yet  his  signing  himself  for  another  person, 
.and  not  for  the  owner  of  the  factory,  disclosed  to  the 


FBnSrCIPAIi  AND  AGENT-'eontinMed. 

6.  LIABILITY  OF  V^JNCl? Ah— continued. 

vendor  that  the  other  person,  and  not  the  owner  of  the 
factory,  was  his  principal.  KoaHOOBUBDTAL  MuK- 
PUB  V.  Chbishak  .        •  .8  W.  B.,  128 


69.  • liiabiUty   of  principal  to 

be  sued  on  negotiable  instrument  executed 
by  agent  in  his  own  Ji.a.m.e— Contract  Act,  1872, 
ss,  23S,  2S4,— Whether,  having  regard  to  ss.  238  and 
234  of  the  Contract  Act,  a  principal  cannot  be 
proceeded  against  upon  a  negotiable  instrument  exe- 
cuted by  an  agent  in  his  own  jiBme— ^Queers — Fer 

SUBBBAHMANIA     ATTAB,     J,       EbISVA     AYTAB     O. 

EBi8HNA8ASii  Atyab       .  I.  Ij.  B.,  28  Mad.,  697 

70.  Bight  of  person  dealing 

with  agent  personally  liable— ^SwtV  and  judg* 
ment  recovered  against  agent — Subsequent  suit 
against  agent  barred — Act  IX  of  lfs7^  ^Contract 
Act  J,  s,  233. — The  obligee  under  a  hypothecation-bond 
brought  a  suit  thereon  against  one  who,  upon  the  face 
of  the  instrument,  contracted  as  obligor,  but  whom, 
when  the  suit  was  instituted,  the  plaintiff  knew  to 
have  anted  as  agent  in  the  transaction  for  a  third  per- 
son. Having  obtained  a  decree,  he  satisfied  it  in  part 
by  attachment  of  a  sum  of  money,  and  next  caused 
the  hypothecated  property  to  be  sold,  and  purchased 
it  himself.  Upon  attempting  to  obtain  possession,  he 
was  SDccessfuUy  resisted  by  the  principal  debtor 
under  the  hypothecation-bond,  on  the  ground  that  the 
latter  was  the  real  owner  of  the  property,  and  that  the 
decree-holder  had  derived  no  title  thereto  from  his 
judgment-debtor.  He  then  sued  the  principal  debtor 
to  recover  the  balance  remaining  due  upon  the  bond, 
after  giving  credit  for  the  amount  recovered  by 
attachment  in  the  suit  against  the  agent.  Held  that 
the  plaintiff,  .having  elected  to  bold  the  agent  respon- 
sible upon  the  contract,  and  having  obtained  jadgmenc 
and  decree  against  him  and  written  up  full  satis&c- 
tion  of  the  decree,  could  not  afterwards  maintain  a 
suit  against  the  principal  in  respect  of  the  same 
subject-matter.  Priestly  V.  Femie,  3  S.  and  C, 
977 :  34L.  J.  Ex.,  172,  referred  to.  Bib  Bhasdhab 
Sbwak  Pavdb  V,  Sabjtt  Psasad 

[I.  L.  B.,  9  All.,  681 
7L Carriage  of  goods  by  rail- 
way— Goods  passing  over  the  lines  of  several  com* 
panies  —Jgreementfor  interchange  of  traffic — Loss 
of  goods  -Liability. — The  plaintiff  delivered  to  the 
Madras  Railway  Company  a  bale  of  cloth  for  carriage 
from  B,  a  station  belongmg  to  that  company,  to  S,  a 
station  belonging*to  the  defendants,  the  0.  I.  P.  Bail- 
way  Company,  and  obtained  from  the  Madras  Com- 
pany a  receipt  which  redted'that  it'  was  granted, 
'*  subject  to  tiie  rules  and  regulations  and  charges  in 
force  on  that  or  any  other  railway  over  which  the 
goods  mi^ht  pass."  The  goods  were  lost  while  on  the 
line  and  m  the  charge  of  the  defendants,  the  G.  I.  P. 
Biulway  Company,  and  the  plaintiff  sued  them  for 
damages  for  breach  of  the  contract  of  carriage. 
Between  the  two  railway  companies  there  existed  an 
agreement  arranging  for  the  interchange  of  traffic, 
which  provided,  inter  alid,  that  gcods  should  be 
booked  through  to  and  from  all  stations  on  both  lines 
at  certain  stated  rat^ ;  that  in  such  cases  one  com- 
pany should  receive  payment  and  should  account  to 
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PBIVCIPAL  AXTD  AOXST-eomUmmed, 

5.  UABILITT  OF  YNSClPAJL—amiimmed, 

Che  dther ;  tint  so j  ckim  for  Vjm  or  dftmmge  sboald 
be  paid  by  the  eompknj  in  whoie  enstody  the  goodi 
were  wben  loct  or  dsaMg«d»  or  if  tbat  could  not  be 
— cntefnfd,  then  by  \  oth  oompknietrBteably ;  mnd  that 
no  altentaon  affecting  the  thitm^b  traAc  fhonld  be 
made  by  dther  eompany  withcmt  prerioof  notice  to 
the  other.  The  defendants  pleaded  t^iat  the  sait  waa 
wrongly  brooght  againat  them,  as  there  was  no  contract 
between  theoMelTea  and  the  plaintiff.  HM  that  the 
•ait,  whether  or  not  it  might  alao  hare  been  bnm^t 
agahiit  the  Ifadnw  Railway  Company,  waa  rightly 
brooght  against  the  defendants,  ina«mich  as  the 
agreement  between  the  two  companies,  if  it  did  not 
actoally  oonstitnte  a  partnership  between  them, 
showed  at  least  that  the  Madras  Railway  Company 
became  the  agents  of  the  defendants  to  make  the 
contract  for  carxiage  with  the  plaintiffs  O.  I.  P. 
Railway  Comfavt  r.  Radhakuav  KHUsaAZDAs 

[I.  Iju  &,  6  Bonu,  871 


72. 


Undiflcloaed      prindiMil  — 


Settlement  ofareounU  beiween  priueipal  and  agent 
^  Bight  of  unpaid  tend or—Contr act  Aet  (IX  of 
t872j,  99.  231,  232.— The  defendant,  who  resided 
in  Dholera,  employed  the  firm  of  ^  f  as  his  agents 
in  Bombay.    A  running  account  was  kept,  in  which 
the  defendant  was  debited  with  the  price  of  goods 
purchased  on  his  account  by  8  K^  and  was  credited 
with  the  price  of  goods  sold  by  i9  £*  on  his  account, 
and  with  the  amount  of  the  remittances  which  he 
made  from  time'  to  time.    In  fQlfilment  of  orders 
receired  from  the  defendant  on  16th  March  1879, 
8  K,   <Xk   the  23rd  March  1879,  bought  from  the 
pUuntiff  20,000  cocoannts  (out  of  a  cargo  of  42*000 
then  lately  arrired  at  Bombay) ;  on  the  24th  March 
1879, 10,160  oocoanuts  (out  of  a  cargo  of  23,000) ; 
and  on  the  27th  March,  26,626  cocoannts  (out  of  a 
cargo  of  71,250).     By  each  of  these  three  contracts 
it  was  agreed  that  the  purchase  money  should  be  paid 
on  delivery.    At  the  time  of  msking  these  contracts 
the  plaintiff  did  not  know,  nor  had  he  any  reaion  to 
suspect,  that  8  K  wss  an  agent,  and  not  principal,  in 
the    transactions.    On  the  27th    and    28th  March 
1879  the  80.160  cocoannts  (the  subject-matter  of 
the  first  two  contracts)  were  transhipped  into  the 
▼esfel  Lakhmipra9ad,   and    on   the    29th    March 
1879,  the  26,626  cocoannts  (the  subject-matter  of  the 
third  contract)  were    translupped  into   the    resMl 
Lahari  for  conreyance  to  Dbolera.     The  LaUari 
sailed  from    Bombay  on  the  Slst  March,  and  on 
her  arrival  at  Dholera  the  defendant  obtained  pos- 
sewion  of  the  third  lofc  of  26,626  cocoannts  which 
had  been  shipped  on  board.    On  the  1st  April  8  K 
received  from  the  defendant  remittances  sufficient  to 

Siy  for  all  the  cocoannts,  and  to  leave  a  balance  of 
1,727  to  the  credit  of  the  defendant  in  his  account 
with  8  JT.  These  remittances  were  made  by  the 
defendant  in  good  faitb>  and  were  received  hy  8  K 
at  a  time  when  the  plaintiff  gave  credit  to  8  K, 
and  did  not  know  of  any  one  else  to  be  charged  with 
the  price  of  the  cocoannts.  On  the  2nd  April  the 
firm  di  8  K  stopped  payment,  and  on  the  8rd  April 
1879  the  pUuntiff,  in  consequence  of  the  failure  of 
8  K  and  the  non-payment  of   the  price   of   the 
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cocoanuts,   tran^pped    the   30,160  ^iMi?a?»Titt  (the 
subject  of  the  first  two  eootncts)  from  the  Lakh- 
mipra9ad  into  the  Bampra9ad,     These  coeoaoiU* 
were  subsequently  s^ld,  and  the  proceeds  of  the  aale 
deposited  in  the  Bank  of  Bombay  to  abide  the  molt 
of  this  suit^    On  the  4th  April  the  jdaintiff  diaeo- 
vered  that  the  defendant  was  the  principal  in  the 
eocoanut  transactioa,  and  bnmght  Uiis  suit  agminat 
him  to  recover  the  price  of  the  three  lots  of  eoeo«* 
nutc    The  defendant  denied  that  8  K  had  author^ 
ity    to   pledge  his  (defendant's)  crefit  in  "^H^ 
purchases,  and  contended  that,  having  in  good  faith 
paid  his  agent  8  K  for  the  cocoanuts  prior  to  the 
institution  of  the  suit,  he  (the  defendant)  was  not 
liable  to  the  pluntiff.    Held  that  the  i^aintiff  waa 
entitM  to  recover.    The  rule  of  English  law,  wl^efa 
makes  the  liability  of  an  undisdosed  principal  sob- 
jeet  to  the  qualification  that  he  has  not  bond  fide 
paid  the  agent,  or  that  the  state  of  accounts  has 
not  been  altered,  is  not  adopted  in  the  Contract 
Act    8.  232  is  to  be  read  as  a  qualification  of 
the  first  portion  of  paragraph  1  of  su  231,  iHiieh 
gives  a  principal  a  general  right  to  enforce  a  eoift- 
tract  entered  into  by   his  agent.      8.  232  quafiflea 
that  general  right  by  making  it  subject  to  the  r%htn 
and  obligations  snbssting  between  the  agent  and 
the  other  contracting    party.    The  2ttd  clause   of 
paragraph  1  of  s.  231  gives  a  party  contracting 
with  an  agent  the  same  rights  against  the  principal 
only  as  he  would  have  had  against  the  agent ;  and 
SL  234  adds  a  further  qualification  to  his  rights  as 
against  the  principaL    8.  232  of  the  Contract  Act 
adopts  the   qualification  imp^sed   by  Knglish   law 
upon  the  right  of  the  principal  to  enforce  a  contract^ 
Tix,f  that  he  must  take  the  contract  subject  to  all 
the  equities,  in  the  same  war  as  if  the  agent  were 
the  real  principal ;  but  it  does  not  impose  upon  the 
right  of  the  other  contracting  party  the  qualification 
laid  down  by  the  cases  of  Thomp9on  v.  Davempori, 
2  8mith'9  L,  C,  7th  Ed.,  364,  and  Amutrong  v. 
8to1ce9,  L.  B.,  7  Q.    B.,  699,  namely,  that  the 
principal  has  not  paid  the  agent,  or  tint  the  state 
of  the  account  between  the  prindpal  and  agent  has 
not  been  altered  to  the  prejudice  of  the  principal. 
The  only  qualification  to  the  right  of  the  other  con- 
tracting party  against  the  principal  is  that  imposed 
by  s.  234,  namely,   that  he  has  not  induced  the 
principal  to  act  upon  the  belief  that  the  agent  only 
will    be    held    liable.      Pbbxji    Tsikamdab     v. 
Madhowji  Munji  .        .    I.  Ii.  B.,  4  Bom.,  447 

78. Secret     arrangement     hy 

agent — Pmreha9e  hg  agent  afterward9  adopted  by 
prineipal.—  If  a  principal  adopts  the  acts  of  an  agent 
in  respect  of  the  purchase  of  a  property,  he  must 
take  the  property  subject  to  the  concQtions  with 
which  the  agent  encumbered  it,  notwithstanding 
any  secret  arrangement  between  them  not  known  to 
third  parties.  Ishbh  Chuudbb  SnraH  e.  Shaxa 
Chubh W.B.,18e4,S 


74. 


TrBud—Framdvleni  etafemetOe 


made  bg  ctgent, — ^Statements  fraudulentiy  made  by 
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an  agent  for  his  own  benefit  are  not  binding  on  the 
principal.    Jowabib  La£L  v.  Pookxtbum  Sxvgh 

[6  W.  B.,  262 

76, Fraud   of  agetd 

in  salt  of  property, -—If  an  agent>  antborized  io  sell 
property,  oommitt  a  frand  against  bis  principal,  the 
principal  is  the  person  who  onght  to  suffer,  and  not 
a  stranger.  Doobga  Nabaih  iSxv  v.  Bavbt  Madhub 
HozoOMDAB  I.  Ij.  B.9  7  Cala»  189 

76, Fraud  of  agent. 

Adoption  of,  hy  principal, — Principals  are  not  allowed 
to  benefit  by  adopting  the  frand  of  their  agents. 
EoTLABH  Chuitdxb  Banbbjxx  r.  Kalbb  Pbobonvo 
Chowphbt  .    16  W.  B«,  80 


77. 


Liability  in  civil 


action  of  principal  for  coneeqmencee  of  agent's 
fraud,—  In  a  suit  to  recover  the  value  of  bullocks 
iiired  by  the  defendant's  gomashta  to  convey  quanti- 
ties of  salt  from  the*  Government  golahs,  whidi, 
proving  to  be  in  excess  of  the  quantity  entered  in  the 
tiovemment  pass  owing  to  the  frand  of  the  gomashta 
in  making  an  addition  to  the  lawful  quantity*  was 
-seised  jby  the  Salt  officials  as  contraband,  and  the 
bullocks  sold  under  the  provisions  of  Regulation  X  of 
1819, — Held  that  neither  the  want  of  authority  on 
the  part  of  the  somashta,  nor  the  ignorance  of  the 
salt  merchant,  the  defendant,  could  be  pleaded  to 
exonerate  him  from  the  consequences  of  his  ser- 
vant's fraudulent  act.  SADHOOJinnrA  r.  Bamhttbby 
MiTifDUL        .  .1  Hay,  461 


78. 


Bankruptcy    of 


agent.  Effect  of— Breach  of  contraoi—Damagee — 
Amendment  of  bill  of  complaint— Thin  was  a  suit  for 
foreclosure  of  a  mortgage  for  R50,000  during  a  cer- 
tain contract  which,  the  plaintiffs  contended,  had  de- 
terndned  by  the  bankruptcy  of  their  Calcutta  agenta 
The  defence  was  that  the  contract  was  not  so  deter- 
mined ;  and  that,  even  if  it  were,  the  defendant  had  a 
right  of  lien  or  set-ofP,  which  would  cover  the  amount 
•of  the  advances.  This  set-off  consisted  at  the  amount 
of  loss  in  the  sale  of  silk,  which  the  defendants,  after 
the  said  bankruptcy,  had  shipped  direct  to  London, 
and  sold  there  on  non-acceptance  by  the  plaintiifs; 
and  of  a  cl^m  of  R18,024,  the  amount  of  a  bill  of  the 
mid  agents  which  the  defendant  had  accepted  from 
them  as  payment  for  silk,  but  which  bill  was  dis- 
honoured after  the  said  bankruptcy.  CI.  6  of  the 
agreement  was  as  follows :  **  The  silk  to  be  paid  for 
on  delivery.  Delivery  to  be  taken  within  ten  days  of 
the  arriviU  of  any  parcel  in  Calcutta;  failing  the 
payment  within  that  time,  Carr,  Tagore  £  Co. 
may  sell  it  at  the  market  price;  and  should  this 
be  under  the  contract  rate,  yon  i^ree  to  pay  the 
difference.''  CL  10  of  the  agreement  was  as  follows : 
*'As  you  have  no  authority  to  make  advances 
jprcYious  to  the  receipt  of  tl^e  silk,  and  as  Carr, 
Tagore  k  Co.  stipulate  for  the  advance  in  part  of  the 
■um  which  they  are  out  of  pocket,  to  carry  on  the 
filatures,  the  advances  proposed  being  U  60,000,  at 
fuch  times  and  in  such  portions  as  they  may  require 
after  the  delivery  of  the  first  parcel  of  mlk  under  this 
i^tiact,  so  that  such  advances  shall  not  at  any  time 
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be  in  excess  of  R50,000,  beyond  the  silk  delivered,  for 
which  interest  at  the  rate.oi  6per  cent,  will  be  allowed, 
and  it  is  agreed  that  the  question  of  advances  shall  be 
an  open  question  ;  and  that,  in  the  event  of  advances 
being  authorixed,  the  contract  shall  at  once  be  in 
force.*'  The  lower  Court  held  that  under  these  two 
clauses  tbe  defendants  could  not  resort  to  the  advances 
for  their  set-off ;  that  the  plaintiffs  were  not  liable 
for  the  B18,024;  and  that  the  contract  was  not 
determined.  Plaintiff  also  alleged  a  serien  of  frauds 
on  the  part  of  their  agents,  with  whom  defendants 
were  in  collusion,  but  these  charges  were  abandoned 
at  the  hearing.  Seld  that  acceptance  by  the  agent 
binds  the  principal  where  there  is  no  fraud ;  that 
voluntary  acceptance  of  an  agent's  bill  as  payment 
discharges  the  principal ;  that  a  contract  is  not  deteiv 
mined  by  death  or  bankruptcy  of  an  agent,  unless 
there  has  been  an  express  sitpalation  to  that  effect; 
that  an  impossibility  of  fulfilling  the  terms  of  a  con- 
tract must  be  clearly  established  in  order  to  avoid  a 
liability  for  breach  thereof;  that  when  a  place  of 
delivery  is  specified  in  a  contract,  deliver^'  must  be 
made  there ;  that  the  plaintiff,  having  failed  to  prove 
alleged  fraud  in  a  deed,  although  entitled  to  relief 
under  a  distinct  head  of  equity,  will  not  be  allowed  to 
make  a  new  case,  and  cannot,  in  the  same  suit,  obtain 
a  decree  on  the  footing  of  the  said  deed ;  that  amend- 
ment of  a  bill  will  not  be  allowed,  if  it  appear  that  an 
account,  being  the  relief  attainable,  would  have  been 
given  if  demanded,  and  that  the  plaintiff  has  not  offered 
to  perform  his  part  of  a  contract  and  allow  compensa- 
tion for  breaches  thereof  to  the  defendant  and  to  pay 
any  balance  that  should  be  found  against  him ;  that 
the  mode  of  ascertaining  damages  for  breach  of  contract 
prescribed  in  the  contract  must  be  adopted,  and  the 
remedy  by  action  at  once  accrnes.  Polb  r.  Gobdov 
[2  Hyde,  288 :  Cor.,  83 :  Bourke,  O.  C,  1 


79. 


Misfeasanoe    and    tort    of 


agent — Liability  qf  principal  for  wrongful  acts 
of  agent, — A  principal  is  liable  for  the  misfeasance, 
or  tort  of  his  agent,  when  such  misfeasance  or  tort 
has  been  done  or  committed  with  the  subsequent  as- 
sent, adoption,  or  ratification  of  the  principal.  When 
it  is  found  that  a  principal  was  cognizant  of,  and 
countenanced,  the  act  of  his  agent,  it  may  be  inferred 
that  he  assented  to  it.  Bai  Kishbb  Chakd  v.  Shbo 
Babam  Kai  .    7  N.  W.,  121 


80. 


6.  LIABILITY  OF  AGENTS. 

Banian,  Iilability  of— Cm- 


fofii.— There  is  a  presumption  in  Calcutta  that  where 
a  vendor  of  goods  deals  with  a  banian  of  a  Suropean 
firm,  qud  banian,  he  is  only  to  look  to  the  banian  for 
the  price.    Faizullah  r.  Bamkaxajj  Mitteb 

[2  B.  Ii.  XL,  O.  C,  7 

JnoGOBUKDOo  Shaw  •.  Gbakt,  Smith  &  Co. 

[2  Hyde,  129 :  Cor.,  47 

S.  C.  on  appeal.    Obavt,  Sioth  k  Co.  •.  Juooo- 
bukdoo  Shaw 

[Bourke,  A.  O.  C,  117:  2  Hyde,  801 
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8L 


Agent    of  foreign    prinoi- 


pal — PresuMption  of  law  a*  to  whom  credit  is 
airen. — Where  it  is  songht  to  make  the  agent  of  a 
{oreign  principal  liable  on  a  contract,  there  is  no  pre- 
•nmi^ion  of  law,  but  the  case  mnst  be  determined  by 
ihe  particular  facts.  But  in  the  absence  of  evidence 
to  the  contrary,  it  will  be  presume.^,  as  a  matter  of 
fact,  that  credit  was  given  to  the  agent.  McOatin 
V.  WnsOH   ...         .1  Ind.  Jur.,  N.  8.»  406 


82. 


Agent  mixing  transaotioos 


of  principal  with,  his  ovm— Borrowing.— An 
agent  is  personally  liable  who  mixes  up  his  private 
transactions  with  thoae  of  his  principal  by  borrow- 
ing for  both.  Ju&orBNATH  Boy  Chowphst  «. 
MnvoBBKHA  DossvB    .  .2  W.  B.»  166 


68. 


Agent  dealing  with  third 


parties'  goods  as  those  of  the  principal— 
Liahilitif  to  owner  of  goode, — An  agent  who  deals 
with  another  man's  goods  at  if  they  belonged  to  his 
principal  may  be  answerable  to  the  true  owner,  not- 
withstanding that  he  acts  by  the  command  or  direc- 
tion of  his  principal.    Wisx  «.  Bn&K 

[4  W.  XL,  Bee.  Bet,  1 


84. 


Unconditional    acceptance 


of  bill  *by  agent— Liafri/«7jf  on  hill.— Eel d  that 
the  defendant's  agent,  having  nnconditionally  ac- 
cepted the  bill,  must  be  held  liable  for  the  amount. 
Sauq  Bak  v.  Juaevv  Nath  .        .    1  Agra,  187 


86. 


Purchase  by  agent— iTaotp- 


Udge  of  agency  hg  vendor — &oremment  serrant. — 
The  defendant,  a  servant  of  Government,  having 
given  orders  for  bricks,  and  the  plaintiff  being  aware 
that  the  defendant  was  a  servant  of  Oovemmeat,  and 
that  the  bricks  were  required  for  building  bridges  on 
accoQut  of  Government, — Held  that  the  Government 
was  liable,  and  not  the  defendant  personally.  Sbbv- 
ITATH  BoT  V.  Boss    .    4  W.  B.,  S.  C.  C.  Bef.9 18 


86. 


Goods  ordered  by  princi- 


pal and  accepted  by  agent— Personal  Habilifg 
of  agent. "In  a  suit  for  the  recovery  of  the  value 
of  certain  articles  sold  and  delivered  to  defendant 
Ko.  1,  who  had  given  an  order  for  payment,  which 
defendant  Ka  2,  as  his  agent,  had  accepted  by  an 
endors<ment,  plaintiff  gave  np  the  claim  against 
defendant  Ko.  1,  and  demanded  the  amount  from 
defendant  No.  2  alone.  Held  that,  under  the  cir- 
cumstances, there  could  be  no  claim  againut  defendant 
Ka  2.  Kalbb  Mohttn  Sibcab  v.  Huvafv  Kadxb 
Mahombd  Au     .  .    26  W.  B.,  91 

87.  '-  Iiiabilitsr  in  case  of  two  in- 

nocent persons— Xta6t7t<^  of  agente  to  third 
partiee^ Forgery, — ^Two  letters  were  presented  to 
Mi  one  addressed  to  himself  and  the  other  to  the 
manager  of  the  Mussooree  Savings  Hank,  both  pur- 
porting  to  be  written  by  K.  In  the  letter  to  M, 
Jf  was  reauested  to  deliver  to  the  manager  of  the 
Bank  the  letter  addressed  to  him.  In  the  letter  to 
the  manager  he  was  asked  to  send  B2,600  in  cur- 
rency notes  through  M,  payment  being  promised 
b.v  a  remittance  through  another  bank  or  through 
M.    M  delivered  the  letter  to  the  manager,  who 
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upon  the  strength  of  it  made  over  the  notes  to  i^ 
who  gave  a  receipt  for  them  for  and  on  behalf  of  K* 
and  afterwards  handed  them  over  to  the  persoa  who 
had  brought  him  the  letter.  The  letters  were  for- 
geries. In'  a  suit  agunst  M  by 'the  Bank  to  reoorer 
the  money  paid  to  M, — Held  that,  in  presenting  the 
letter,  in  receiving  the  notes,  and  in  granting  t 
receipt  for  them,  the  defendant  was  in  some  sense  so 
agent  of  K ;  but,  inasmuch  as  the  notes  were  given 
on  the  authority  of  the  letter  addressed  to  the  plain- 
tiif  himself,  and  not  in  consequence  of  any  represent* 
ation  made  by  the  defendant,  the  latter  could  not 
be  held  liable  /or  the  loss  sustained  by  the  former. 
MoovBr  9.  MU8800BBB  Saviugs  Baitk 

[6  BT.  W.,  819 


88. 


Undisclosed  principal— Pro- 


miesory  note  signed  by  agent.— It  an  agent  signs  t 
promissory  note  without  disclosing  the  names  of  hii 
principals,  the  latter  are  not  liable.  Shbo  CHiTBf 
Sahoo  v.  Cubtis  .  .    8  W.  B.,  189 


89. 


Contract      Jfit 


(IX  of  1872),  #.  290.  -A  broker  gave  to  one  Q  the 
following  sold  note :  "  Sold  this  day  by  order  and 
for  account  of  B.  B.  Ghibboy,  to  my  principal,  G.  P. 
Notes  for  B2,0O.0aO  (two  lakhs)  at  Hi'8-ll.  (Sd.) 
A.  T.  A.,  Broker."  This  note  was  endorsed—"  A.  T. 
A.,  for  principal."  In  a  suit  by  Q  against  the 
broker  for  failure  to  take  delivery,  -  Hel  <  that  there 
was  nothing  in  this  contract  to  rebut  the  peraonsl 
liability  of  the  broker.    Gubboy  «.  Aybtoo^ 

[I.  li.  B^  17  Calc,  449 


90. 


-  Liability  of  age»t 


for  rent — Honorary  secretary  to  a  school  maintained 
by  a  foreign  sccittu — Confraet  Act  (IX  of  191%) t 
s.  230.— The  plaintiff  sued  the  defendant  to  recover 
possession  of  a  certain  hoose  in  Bombay  and  for 
arrears  of  rent.  The  defendant  pleaded  that  the 
house  in  question  was  occupied  by  the  Heni  Israel 
school  of  Bombay  which  was  maintained  by  the 
Anglo- Jewish  Association  of  London,  that  he  wii 
Honorary  Secretary  of  the  school,  and  as  such,  and 
not  in  his  personal  capacity,  had  hired  the  bouse,  and 
that  he  had  never  paid  the  rent  or  expenses  of  the 
school  out  of  his  own  pocket.  He  contended  that  he 
was  not  liable  to  be  sued  personally.  Held  that  th« 
defendant  was  liable  for  the  rent.  There  was  nothing 
to  show  that  the  contract  for  the  hoase  was  msde  on 
the  personal  credit  of  any  one  except  the  defendant* 

BhOJABHAI  Ar.T.AitfynrTA  «.  HATB»  SasCUBL 

[I.  Ii.  B.,  2a  Bom..  784 
91.   Right  to 


Liability  of  agent — Charter  party — Actual  hnow 
ledge — Disclosure  of  name  of  principal  at  t*m$ 
of  mcjcing  the  contract — Presnmption  of  liabili^ 
of  agent  where  name  of  principal  not  disclosed— 
Contract  Act  (IX  of  1872),  ^.  2S0.—The  pUintifi 
by  charter-party  contracted  to  let  the  steam-ship 
Oakdale  to  the  defendants  upon  certain  terma  ^^ 
first  clause  of  the  charter-party  stated  that  the 
plaintiffs  "  agreed  as  agents  for  owners  of  the  t^d 
steamnihip,"  and  subsequent  clauses  provided  thii 
the  owers  should  bind  themselves  to  recdve  thecai^^ 
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on  board*  and  that  the  master  on  behalf  of  the  owners 
•hoold  have  a  lien  on  the  cargo  for  freight,  etc 
I'he  charter-party  was  signed  by  the  plaintifb  and 
defendants  in  their  own  names.  The  ^aintiifs  sued 
the  defendants  for  breach  of  the  charter-party  in 
refusing  to  lead  the  said  steam-ship.  Be/d  that 
the  plaintiffs  had  contracted  as  agents,  and  were 
ther^ore  not  entitled  \o  sue.  If  a  contract  made 
by  a  person  who  is  an  agent  is  worded  so  as,  when 
taken  as  a  whole,  to  conTey  to  the  other  contracting 
party  the  notion  that  the  agent  is  contracting 
in  that  character,  he  cannot  sne  or  be  sued  on  the 
contract.  Where  one  contracting  party  knows  that 
the  other  is  contracting  as  an  agent  for  a  third  person 
whose  name  he  also  knows,  the  presumption  laid 
down  in  cl.  2  of  s.  280  of  the  Contract  Act  (IX  of 
1872)  does  not  arise,  although  at  the  time  of  making 
the  contract  the  agent  does  not  disclose  the  name 
of  his  principal.  The  essential  point  is  the  know- 
ledge, and  actual  knowledge  is  equivalent  to  dieclosnre, 
the  whole  object  of  which  would  be  to  convey  such 
knowledge.  MAOznnrov,  Maokshzib  k  Co.  v. 
Lavo,  HoiB  &  Co.  .        .    I.  Iju  R^  6  Bom^  684 

93. Liahility    of 

a^ent— Contract  Act  (IX  of  1S72J,  s.  980— Evi- 
dence Act  (I  of  1873J,  9,  92— Charter-party-  JPrn- 
plovment  of  steredoreM  to  load  and  diMcharge  cnrgo. 
— The  defendants  let  a  steam-ship  to  the  pluntiff  for 
a  certain  term,  and  signed  a  charter-party  "  by  and 
on  behalf  of  the  owners  of  the  steam-ship  A,"  The 
charter-party  was  a  time-charter  to  commence  on 
arrival  at  Calcutta,  and  to  terminate  at  one  of  certain 
ports ;  the  steamer  in  the  interim  to  ply  to  and  from 
any  port  the  charterers  pleased.  It  was  agreed  that 
the  steamer  should  be  provided  '*  with  a  proper  and 
foiBcient  crew  of  seamen,  engineers,  stokers,  firemen, 
and  other  necessary  persons  for  working  c^o  with 
all  despatch;"  and  that  in  taking  and  discharging 
cargo,  *'  the  master  and  hb  crew  with  his  boats  shall 
be  aiding  and  assisting  to  the  utmost  of  their  power ;" 
and  that  "the  owners  or  agents  of  the  said  steam- 
ship shall  be  held  responsible  to  the  said  charterers 
for  any  incapacity,  want  of  skill,  insobriety,  or  negli- 
gence on  the  part  of  master,  officers,  engineers, 
stokers,  firemen,  or  crew  of  the  said  steam -ship." 
The  names  of  the  principals  were  not  disclosed  in  the 
charter  party,  but  were  verbally  disclosed  before  the 
charter-party  was  signed.  In  an  action  against  the 
agents  for  damages  for  refusing  to  supply  stevedores 
and  other  persons,  in  addition  to  the  crew,  when  ^ 
loading  and  discharging  cargo,— ^s/<{  that  the  pre- 
sumption created  by  the  second  clause  of  s.  280  of 
the  Contract  Act  is  merely  a  primd  facte  one  and 
may  be  rebutted,  and  that  the  contract  was  not  per- 
sonally binding  on  the  agents,  because  the  pr^md 
facie  presumption  of  an  intention  to  contract  person- 
ally was  rebutted  by  the  language  of  the  contract 
itself.  Beld  also  that  the  terms  of  the  charter-party 
showed  that  the  crew  only  were  to  assist  in  loading  and 
discharging  cargo ;  and  that  the  plaintiffs  were  not 
entitled  to  call  on  those  responsible  for  the  steamer 
to  load  and  discharge  cargo  by  steredores  instead 
of  by  the  crew.    Beadbg  the  second  part  of  s.  280 
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of  the  Contract  Act  with  s.  92  of  the  Evidence 
Act :  Semble — That  if,  on  the  face  of  a  written  con- 
tract, an  agent  appears  to  bn  personally  liable,  he 
cannot  escape  liability  by  evidence  of  any  disclosure 
of  his  principal's  name  apart  from  the  contract. 
SooPKOMOinAV  Sbttt  v.  Hbilotbb 

[I.  Ij.  R.,  6  Calo.,  71: 4  C.  Ii.  B.»  977 


98.  On    6th    April 

1865  A,   who  resided  and  carried  on   business  at 
Bombay,  through  his  gcmastah  at  Calcutta,  shipped 
on  board  the  Sir  Jameetjee  Family  268  bags  of 
sugar,  and  received  from  the  captain  a  bill  of  lading 
by  which  he  certified  that  they  were  shipped  in  good 
order  and  well,  conditioned  on  board  the  said  ship 
bound  for  Bombay,  to  be  there  delivered  in   like 
good  order  and  well  conditioned  to  B,  or  his  assigns, 
on  payment  of  freight  at  Bl6  per  ton.     The  bill  of 
lading  was  subject  to  the  usual   exceptions.     The 
vessel  was  at  the  time  chartered  to  M  A,  and  C  j* 
C    were     agents    for    the    owners.      S   A    being 
unable  to  carry  out  the  terms  of  the  charter,  there 
was  a  delay  in  the  departure  of  the  vessel.     On  26th 
May  186ft  A  wrote  to   C  4*  ^>  addressing  them  as 
agents  of  the  ship :  "  I  beg  to  inform  you  that  I  have 
shipped  per  Str  Jameefjee  Family  268  bags  of 
sugar  for  Bombay ;  I  hold  the  bills  of  lading  for  the 
same,  alid  the  ship  is  still  detained  here.    I  hope 
you  will  be  kind  enough  to  let  me  kno«v  what  yon 
will  do  about  the  cargo,    if  the  said  ship  will  sail 
for  Bombay  or  trans-ship  to  any   other  vessel,  or 
deliver  the  cargo  here."    To  which  C  ^  C  on  the 
same  day  replied  :  "  We  shall  be  able  to  tell  you  in 
the  course  of  a  week  or  so  what  we  propose  doing 
with  the  ship  Sir  Jamsetjee  Family ;  as  s*  on  as  any 
thing  has  been  decided,  due  noticeshall  be  given  to 
the  shippers  of  cargo  already  on  board."    On  Ist 
June   C  3f  C  again  wrote  i  **  H  A  having  failed 
to  carry  out  his  charter  of  the  Sir  Jameeijee  Family 
in  terms  of  the  shipping  order  and  sundry  goocCi 
having  been  sent  on   board  by  him,  of  which  the 
following  are  believed  to  be  to  >  our  order,  and  for 
which  bills  of  lading  have  been  signed  and  delivered 
to  H  At  we  shall  he  glad  to  know  u  hether  you  are 
willing  that  the  said  ga>ds— 268  bags  of  sugar— be 
trans-shipped  to  a  steamer  going  to  Bombay,  at  the 
current  rate  of  freight,  the  bills  of  lading  for  the 
same  being  sent  to  the  owners  of  the  Sir  Jameetjee 
Family,  to  be  delivered  to  the  consignees  of  the 
goods  upon  production  of  the  bills  of  lading  already 
signed.     Ton  will,  of  conrse,  undiTstand  that  the 
goods  are  liable  for  the  chartered  rate,   rVs.,  B20-10 
per  ton  ;  and  the  charterer  having  failed  to  complete 
the  loading,  the  difference  of  freight  between  what 
H  A   granted  yon  a  shipping  order  at  and  the 
freight  charged  by  the  steamer  will  have  to  be  paid 
by  the  shipper  previous  to  the  goods  being  ddivered 
in  B(  mbay."      On  the  8th  June  A  replied  :  "  I  am 
agreed  that  my  grods  be  trans-shipped  to  a  steamer 
iroing  to  Bombay  at  the  current  rate  of  freight,  but 
I  must  not  pay  the  difference  of  freight,  whatever  it 
may  be.     In  regard  to  J7  A,  I  have  nothing  to  do 
with  them,  as  the  bills  of  lading  per  Sir  Jameetjee 
Family  for  268  bags  of  sugar  being  signed  by  the 
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captain  of  tlie  same  at  the  rate  of  freight,  Bl6  per 
ton,   I   am  liable  for  the  same  only.     If  yon  are 
willing  to  trans-sbip  my  said  goods  to  a  steamer  at 
the  same  rate  of  freight,  I  am  willing  and  most  pay 
it ;  otherwise  yon  will  kindly  order  to  deliver  my 
goods  from   Sir  Januefjee  Family  here."      C  4;  C 
accepted  and  acted  on  the  proposal  in  the  last  letter. 
The  sngar  was  trans-shipped  from  the  Sir  Jamtefjee 
Familjf  to  the  Gun^a,  from  the  mate  of  which   C 
4c  C  obtained  a  receipt,  stating  that  the  goods  had 
been  shipped  in  good  order,  etc.    The  goods  were 
afterwards   removed  without  the  knowledge  of  C 
f  C    from  the   Ountfa  to    another  steamer,  the 
Mfda,  which  belonged  to  the  same  owners.    Sub- 
sequently   C    Sc   C  gave  up  the  receipt  from    the 
mate  of  the  Oungay  and  obtained  in  exchange  a  bill 
of  lading  signed  by  the  agents  for  the  captain  of 
the    Mula,     The  bill  of  lading  stated  the  receipt 
of  goods  (in  which  were  included  those  of  A)  from  C 
4f   C,  and    made  them    deliverable. to    order  of   C 
4*   C,  at  Bombay,  and  receipt  of  freight  for   the 
whole  at  R15  per  ton  was  admitted.      A  Imew  that 
his  goods  had  been  put  on  board  the  Mula,  and  got 
his  policy  of  insurance,   which  was  against  a  total 
loss  only,  transferred.    There  were  inserted  in  red 
ink  in  the  bill  of  lading  when  given    to  A  the 
Wjords,  "  Bags  all  more  or  less  in  bad  order  and  torn  ; 
contents  damsged  and  rotten  ;  marks  indistinct ;  not 
responsible  for  marks  or  condition  of  packages  or 
contents."    The  Atula  proceeded  on  her  voyage,  but 
returned  to  Calcutta  with  her  cargo  damaged  by  the 
perils  of  the  sea :  260  of  A'b  bags  of  sngar  were 
condemned  and  sold  in  Calcutta,  under  the  authority 
of  the  sg^nts  of  the  Mula,   without  notice  to  C 
4*  C  or  to  A,  and  neither  were  aware  that  the  sale 
was  about  to  take  place.    The  remaining  eight  bags 
were  sent  to  Bombsy  in  another  ship  by  the  agents 
of  the  Qun.ga  and  Mula,  and  were  received  by  A. 
Meld  (overruling  Pheab,    J.)  that  C  i[  C  were 
agents  only  of  the  owners  of  the   Sir  Jamteijee 
Family  ;  but  had  C  S(  C  been  liable  as  agents  for 
Ay  they    would  not  have  been  liable  for  the  full 
value  of  the  gcods  damaged  by  the  perils  of  the  sea. 
Qii««--If  C  ^  C    had  expressly,   as    sgents  of 
the  owners  of  the  Sir  Jamseijee  Family,  contracted 
to  trans-ship  and  deliver  at  Bombay,  according  to  the 
terms  of  the  bill  of  lading,  would  they  have  been 
personally  liable  ?    Semble-  -A  contract  made  with 
express  reference  to  a  principal,  though  not  by  name, 
would  not  render  the  agent  personally  liable  as  the 
agent  of  an  undisclosed  principal.     Cowib  v.  Dhubk- 
fiBB  FoovjAB^OY  .        .    2  Ind.  Jur.,  N".  S.,  75 
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Ayents  of  siip 


«^«  : — Jiyents  oj  9hip 

— Liability  of  ayents,—\J^on  the  following  facts 
referred,  "  Defendants  contracted  with  plaintiffs  as 
agents  of  the  captain  and  owners  of  a  certain  ship 
then  in  the  Madras  Boads.  The  plamtiffs  were  aware 
of  this  at  the  time  when  the  contract  was  made. 
The  captun  was  at  the  time  in  charge  of  his  ship. 
At  the  time  of  the  contract  nothing  was  said  by 
dther- party  as  to  the  person  or  persons  on  whose 
credit  the  contract  was  made, — all  that  occurred 
being  that  defendants,  known  l)y  plaintiffs  to  be 
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acting  as  asents  fo>  the  captain  and  owners  of  the 
ship,  Hgreed  with  plaintifts  to-  carry  certain  of  their 
goods  on  board  thr  ship  to  Calcutta.  The  defendants 
did  not  at  the  time  of  the  contract  in  terms  say 
that  they .  contracted  only  as  agents.  The  plain- 
tiffs did  not  know  the  names  of  the  owners,  nor  of 
the  captain  ;  nor  had  they  any  further  or  other 
knowledge  of  the  latter  than  that  which  his  designsF 
tion  by  his  office  of  master  of  the  ship  conveyed." 
Meld  that,  in  the  absence  of  anything  more  thao 
knowledge  that  the  defendants  were  acting  as  agents 
of  the  master  and  owners  of  a  ship  in  the  Boads,  a 
decision  declaring  the  agents  liable  was  strictly  in 
accordance  with  English  law.    Patbb  v,  GoBDOir 

[7MacU88 

96.    Captain  and    officers   of 

man-of-war — Datnaye  occationed  by  treaiment,of 
etranded  ship  without  content  of  owner. — A,  tile 
captain  of  a  man-of-war,  gave  written  instructions  to 
M,  his  lieutenant,  -concerning  a  certain  ship  which 
was  stranded.    The  official  instructions  contained  the 
following  passage  :  "  You  will  in  all  emergencies  act 
as  your  discretion  and  judgment  direct.''     At|  the 
same  time,  A  sent  a  demi-officiiU  letter  to  27,  in 
which,  after  several  directions  having  reference  to 
the  disposal  of  the  cargo,  he  added,  **  After  getting 
all  you  can,  I  should  think  that  the  wreck  ought  to 
be  burnt ;  but  all  is  left  to  your  discretion  and  judg- 
ment."   In  pursuance  of  these  orders,  the  wreck  was 
burnt  without  the  consent  of  the  owner.     A  subse* 
quently  ratified  the  act  of  his  subordinate.    Meld, 
first,  that  A,^  by  the  expressions  used  in  the  demi- 
official  letter,  rendered  himself  liable  as  principal ;  and 
second*  that  B,  as  the  agent  directly  concerned  in 
causing  the  burning  of  the  ship,  was  liable  jointly 
with    A  to  the    owner  for  the  damage  occasioned 
thereby.    Abdoola  bin  Shaik  Aiat  v.  Stbphbnb 

[2  Ind.  Jur.,  O.  S.,  17 


96.  VrAUd— Fraudulent  agreement 

between  agent  and  contraotors  for  work, — The  ex- 
King  of  Oudh  ordered  Jf,  one  of  his  officers,  to  pith 
cure  the  erection  of  certain  buildings.     M  made  over 
to  T  (also  one  of  the  King's  officers)  the  contract  for 
a  portion  of  the  work  whidi  the  appellant  nndertof^ 
to  execute.    The  contract  for  the  work  was  signed  by 
the  appellant  alone,  and  it  provided  (among  other 
things)  that  F  was  to  be  allowed   K20,000  out  of 
every  RL,00,OCO  paid  to  the  appellant.    By  another 
agreement  it  was  stipulated  that  the  work  should  be 
examined  and  checked  by  Y  or  his  agents.    The  ap- 
pellant was  discharged  before  the  completion  of  the 
work,  and  he  sued  F,  M,   and  the  ex-King  jotnUy. 
Meld  that  Fdidnot  render  himself  personally  liable, 
and  that  the  contract  was  of  such  a  description  thst 
the  appellant  was  not  entitled  to  a  decree  against  the 
other  respondents  in  respect  of  it,  as  both  Fand  the 
appellant  were  parties  to  a  fraud  on  the  ex-King. 
Bbogoban  Cbundbb  Sbb  v.  Bassa  Aixt  Sha  - 

|1  Ind.  Jur..  O.  8.,  108 


B7. Payment  of  deposit  as  pur- 
chase-money with  auctioneer  -  Suit  to  ««- 
cover  deposit — The  plaintiff  purchased  immoveable 
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property  at  an  auction  sale  and  deposited  a  certain 
aoMmnt  on  account  of  the  pnrcbaae-moaey  with  the 
auctioneer.  The  Tender  refused  to  convey  the  pro- 
perty to  the  plaintiff.  Held  that  the  money  having 
been  deposited  with  the  auctioneer  as  a  stakeholder 
and  not  as  an  agent  merely>  and  being  in  his  hands, 
the  action  to  recover  it  lay  against  the  auctioneer, 
and  not  agunst  the  vendor.  Essaji  Adaiiji  v. 
Bhimji  PtmsHOTAic    .         .  4  Born.,  O.  C,  126 


9a 


Contract  for    munioipality 


— Repudiation  of  eonfraci  by  munieipaiity —  H^ant 
of  authority* — Plaintiff  sued  one  MM,  overseer  for  the 
municipal  office,  for  the  recovery  of  money  due  on  a 
contract  under  which  plaintiff  had  done  certain  work, 
defendant  contracting  for  the  municipality,  and  for 
the  performance  of  work  known  by  plaintiff  to  be 
municipal  work.  The  municipality  having  ignored  the 
contract,  it  was  held  that,  the  contract  being  a  quasi- 
contract,  defendant  could  not  be  held  personally  liable 
in  the  action.     Modhoobooditk  Dby  v.  Mohbhdbo- 

VATH  MOOKBBJBB  .  9  W.  R.,  206 


99. 


Gratuitons      agent— Ne^lv 


aence—  Orosg  negligence, — A  sratuitoas '  agent  is 
liable  for  any  loss  sustained  by  his  principal  through 
the  gross  negligence  of  the  agent.  What  is  gross 
negligence  is  a  question  on  the  facts  of  each  particular 
case.    AchNBw  «.  Indian  CABBTiNa  Compant 

[2  Mad.,  449 


100. 


Negligence  of  agent— 4^  en^ 


to  buy  indiyo  seed — Exercise  of  judgment.— K^ent^ 
buying  indigo  seed  in  a  rising  market,  under  an  order 
to  purchase  on  the  most  favourable  terms,  cannot 
experiment  by  sowing  a  sample  and  waiting  before 
they  purchase  to  see  whether  it  will  germinate.  They 
are  only  bound  to  act  to  the  best  of  their  judgment, 
and  to  use  proper  care  and  skill  as  agents  in  purchas- 
ing what  they  are  ordered  to  purchase,,  and  their 
action  cannot  be  repudiated  unless  they  are  shown  to 
have  been  guilty  of  negligence.  Bbtts  r.  Abbuth- 
HOT 19  W.  K.,  P.  C,  66 

Affirming  decision  of  High  Court  in  Abbuthbot  v. 
Bbtts  .  6  B.  L.  B.,  273 


lOL 


Liability  of  firm 


for  acts  of  member  of  firm — Contract  Act,  *.  192, 
— ^The  plaintiffs  and  defendants  earned  on  business 
in  the  same  place,  and  when  a  member  of  either  firm 
was  sent  to  Calcutta  to  make  purchases,  the  other  6rm 
took  advantage  of  the  opportunity  to  get  the  same 
person  to  purchase  goods  on  their  behalf.  A  member 
of  thA  defendant's  firm,  who  wtA  sent  to  Calcutta, 
through  his  own  negligence  lost  a  sum  of  money  given 
by  the  plaintiffs  to  the  defendants'  firm  for  the 
purchase  of  gouds.  The  lower  Courts  found  that  the 
defendants  acted  as  agents.  Held  that  the  defen- 
dants' firm,  and  not  only  the  particular  member  of  the 
firm  by  whose  negligence  the  money  was  lost,  was 
responsible.  Sbkukdbb  Mondttl  «.  Nooowbi 
Biswas  .      11  C.  Ii.  B.,  647 


102. 


Liability   for 


lo99  sustained  by  company. — Meld,  under  the  circum- 
stances, that  the  ocnnpany  had  suffered  loss  by  the 


6.  LUBILITT  OF  AG£KTS--eoiioi«<2Mf. 

neglect  of  their  agent,  and  that  he  was  liable  to  make 
good' the  loss  sustained  in  consequence  of  his  negli- 
gence.   Cbawlbt  «,  MA£iNa  1  Agra,  68 


108. 


Suit  by  principal  against 


agent  to  recover  money  received  and  not 
accounted  for — Termination  of  agency —Act  IX 
of  1872  ('Contract  Act),  *#.  20U  J21S.— Where  an 
agent  for  the  sale  of  goods  receives  the  price  thereof, 
the  agoicy  does  not  terminate,  with  reference  to 
ss.  201  and  218  of  the  Contract  Act  (IX  of  1872); 
until  he  has  paid  the  price  to  the  principal ;  and  a  suit 
by  the  principal  to  recover  the  price  is  within  time  if 
brought  within  three  years  from  the  date  of  a 
demand  for  an  account  of  such  price.  The  agency 
does  not  terminate  immediately  on  thoi  sale  of  the 
goods.  It  does  not  terminate  at  the  time  when  the 
plaintiff  obtuned  knowledge  of  the  defendant's 
breach  of  duty.    Babu  Bah  «.  Rax  Datal 

[L  Ii.  B.,  12  AIL,  641 

Fink  r.  Buldbo  Dabs  .  I.Ii.  B.,  26  Calc,  716 


104. 


7.  COMMISSION  AGENTS. 


UnautlioriBed    profits    of 


ei,%ent— Contract  Act  (IX  ofl872J,  w.  215,  21$^ 
'Evidence  Act  (I  of  1872),  s.  92 — Contemporaneous 
oral  agreement — Account* sales. — The  plaintiffs,  a 
firm  of  merchants,  entered  into  an  agreement  (which 
was  reduced  to  writing)  with  the  defendants,  who 
were  dealers  in  coffee  and  other  produce,  to  the 
followiuu'  effect,  «tz.,  that  all  conrignments  of  produce, 
which  the  defendants  mtgbt  make  to  Europe,  should 
be  made  through  the  plaintiffs'  firm ;  that  the  plain- 
tiffs should  receive  a  commission  of  1  per  ceut.  fbr 
themselves  and  2\  per  cent,  for  their  agents  at 
the  port  of  consignment ;  that  the  plaintiffs  should 
make  certain  advances  to  the  defendants  against 
the  produce ;  and  that  the  sums  advanced  should  be 
repaid  with  interest  "at  such  rates  as  n)ay  be 
fixed  at  the  various  dates  of  such  loans,  it  being 
agreed  that  such  interest  is  to  be  regulated  by  the 
then  prevailing  rate  at  the  ofiice  of  the  6ank>  of 
Madras  at  TeUicherry.'^  The  written  agreement  was 
silent  as  to  the  mode  of  sale,  rate  of  exchange,  and 
other  matters  connected  with  the  business ;  but  it  was 
at  the  same  time  further  agreed  orally  that  the  sales 
of  the  defendants'  produce  were  to  be  made  under  the 
directions  and  at  the  discretion  of  the  plaintiffs. 
Business  was  carried  on  on  the  footing  of  the  above 
agreements  for  eighteen  months,  during  which  period 
the  plaintiffs  furnished  to  the  defendants  copies  of 
the  account-sales  for  the  consignments  made  through 
them,  and  they  were  accepted  \%  itbout  objection  by 
the  defendants.  The  business  resulted  in  the  defen* 
dants  becoming  indebted  to  the  plaintiffs ;  and  about 
nine  months  after  the  date  of  the  above-mentioned 
of  agreement  the  defendants  executed  in  favour  of  the 
plaintiffs  a  mcrtt^age  in  which  the  then  amount  their 
indebtedness  was  recited.  The  defendants  became 
further  indebted  to  the  plaintiffs,  and  the  plaintiff^, 
having  furnished  them  with  an  account  of  the  trans- 
actions between  theui,  now  sued  to  recover  the  balanbe 
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due*  The  def  endft&tt  admitted  the  correctness  of  the 
debit  side  of  the  account,  but  denied  in  general  terms 
that  of  the  credit  side.  Evidence  was  given  by  the 
plaintifb  oi  the  receipt  of  the  account-sales  in  the 
ordinary  course  of  business  and  of  the  delivery  of  copies 
to  the  defendants  from  time  to  time,  and  they  were  tiled 
as  exhibits  W'thout  further  proof.  It  appeared  that  in 
the  account  the  defendants  were  charged  on  account  of 
lp(Mtl  exchange  at  a  rate  higher  than  that  actually 
paid  to  the  Bank,  with  which  the  pluntifPs  had  made 
a  special  arrangement  without  reference  to  the  contract 
with  the  defendants.  It  also  appeared  that  the 
plaintiifs,  under  an  arrangement  made  with  their 
agents  at  the  ports  of  consignment,  had  received  from 
them  about  1  per  cent,  on  the  various  coosignments 
by  way  of  return  commission,  and  that  this  arrange- 
ment had  not  been  communicated  to  the  defendants. 
Meld  (1)  that  the  account-sales  were  primd  fgoie 
proof  of  the  transactions  to  which  they  related ;  (2) 
that  evidence  of  the  contemporaneous  oral  agreement 
was  admissible;  (3)  that  the  defendants  were  not 
entitled  to  the  benefit  of  the  special  arrangement 
between  the  plaintiffs  and  the  Bank ;  (4)  that  the 
plaintiffs  wvre  liable  to  the  defendants  for  the  nmount 
received  by  them  as  return  commission.  Matin  «. 
AxsTOK  .    I.  Xi.  IL,  16  Mad.,  288 


106. 


Prinqix>al  and  factor— Co»« 


tiff nment  for  safe — Advance  htf  factor  on  coneign' 
ment — Right  of  factor  to  tell  goode  consigned  to 
him  for  sale  below  the  limit  of  price  prescribed  by 
consignor*— In  January  ISSi*  an  agreement  was  made 
between  the  plaintiffs  and  the  defendant  which  pro- 
vided that  the  defendant  in  Bombay  was  to  act  for  the 
pluntiffs  *'  in  influencing  conngnments  of  produce  " 
to  the  care  of  the  pLintiffs  in  London.  Such  produce 
was  to  be  »old  by  the  plaintiffs  in  London  for  a 
certain  commission  and  brokerage.  One  of  the  terms 
of  the  agreement  was  that  the  business  in  England 
was  to  be  worke<i  entirely  in  the  defendant's 
name*  and  the  defendant  was  to  "undertake  to 
guarantee  the  plaintiffs  free  of  all  loss  in  connection 
with  the  said  consignments  and  to  guarantee  the 
payment  of  redrafts,  etc."  On  the  2oth  January 
1889  the  defendant  consigned  435  packages  of  cloves 
to  the  plaintiffs  in  London  and  drew  against  the  con« 
aignment  a  draft  for  £2,10)  on  the  plaintiffs.  In 
hu  consignment  letter  ihe  defendai>t  stated  that  the 
consignment  was  from  his  constituent  C  K,  but  that, 
at  B80,000  had  b<>en  advanced  to  him,  the  consien* 
ment  was  shipped  in  the  defendant's  name.  The 
letter  continued :  '<The  cost  is  9%d,per  pound,  but 
he  expects  more,  and  not  to  be  sold' under  the  above 
xate."  The  sum  drawn  agiunst  the  cloves  (£2,10<>) 
was  £400  in  excess  of  their  value,  and  on  receipt  of 
the  consignment  letter  on  the  11th  February  1889, 
the  plaintiffs  at  once  telegraphed  to  the  defendant  to 
remit  by  cable  £4'.'0  against  overdraft  against  doves. 
On  the  next  day  the  defendant  replied  by  telegraph : 
"  1  will  remit  you  by  outgoing  mail. "  The  plain- 
tiffs accepted  and  paid  the  draft  for  £2, 1 00  drawn 
against  the  cloves.  The  price  of  cloves  in  the 
I^ndou  market  fell  rapidly.  The  defendant  from  time 
to  time  lowered  the  limit  of  price,  but  not  to  such 
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an  extent  as  to  sllow  of  a  sale  being  effeeted.     The 
lowest   limit   named  by  him  was  tid.    per    pound 
on  the  81st  October  1889.    In  December   1889  tlM 
market  price  was  only  5</.  per  pound,  and  the  deficit 
owing  to  the  pUkintiffs  was  £1,300.    The  plaintiffs 
presented  bills  to  the  defendant  for  this  balance*  but 
they  were  refused.    On  the  5th  Februsry  l8IK>j  after 
due  notice  to  the  defendant,  the  436  bales  of  cloves 
were  sold,  20  of  them  at  4}<2.  per  pound  and  415  at  4^d, 
The  balance  due  to  the  plaintiffs  in  respect  of  this 
consignment  after  aJlowing  for  the  proceed  of  sale  was 
£1,432-16-0.     This  sum  was  part  of  the  amount  for 
which  the  present  suit  was  brought.    The  defendant 
contended  that  the  plaintiffs  were  not  jostified  in 
selling  the  cloves  below  the  price  limited^   vix.,  6d, 
per  pound,  and  claimed  to  be  credited  with  dB329-l-8, 
which  was  the  difference  between  the  amount  actually 
realized  by  the  sale  and  the  amount  which  would 
have  been  obtained  if  the  cloves  had  been  sold  at  the 
prescribed  price.    Meld    by  Fabbav,  J„    and  by 
the  Court  of  appeal  on  the  evidence  (1)  that  the 
plaintiffs  had  accepted  the  consignment  and    bad 
advanced  .money  against  it  on  condition  of  being  kept 
in  funds  in  case  a  deficit  should  arise  owing  to  a 
falling  market,  and  that  the  defendant  aoquicMed  in 
that  condition  (2)  that  the  plaintiffs  had  throughout 
claimed  the  right  to  sell  if  the  condition  vras  not 
observed,     and    that    the    defendant    inferentially 
admitted  the  right  claimed  by  the  plaintiffs.    The 
conclusion  to  be  drawn  was  that  the  business  was 
conducted  on  that  basis,  and  that,  when  the  oonditioB 
was  broken,  the  plaintiffs'  right  to  sell  arose  according 
•  to  the  course  of  business,  notwithstanding  the  limit 
of  price  imposed  by  the  defendant.    Per  Sabobht, 
C.J, — The  result  id  the  authorities  is  to  show  that 
where  a  factor  for  sale,  who  has  made  advance^ 
claims  the  right  to  sell,  invito  domino,  the  questioo 
is  whet  1 1  er  there  was  an   agreement  between    the 
parties,  either  express  or  to  be  inferred,  from  tlie 
general  course  of  business  or  from  the  circumstances 
attending  the  particular  conngnment,  that  the  factor 
should  under  any  and  what  circumstances  have  the 
power  to  sell  against  the  wish  of  the  owner  of  the 
golds.    The  onus  of  proving  such  agreement  lies  on 
the  factor  who  has  made  the  advances.     Per  Fabjuv, 
J. — On  the  whole,  the  authorities  warrant  the  infer- 
ence that  where  goods  are  consigned  to  a  foreign 
merchant  as  security  for  an  advance,  albeit  he  may  be 
a  factor  entrusted  with  the  sale  of  goods  on  commis* 
sion,  and  where  by  reason  of  the  fall  in  the  market  or 
other  causes  his  securitv  is  declining  in  valuci  and 
becoming  insutticient*  such  foreign  merchant  is  invested 
with  a  power  of  sale  over  the  goads  after  due  notice  to 
his  principal,  although  the  latter  may  place  a  limit  on 
their  sale,  and  de»ire  to  hold  them  on,  if  the  principsl 
do  not  put  his  factor  in  funds  to  make  up  the  deficit 
so  caused.    JAmaBHOY  Lxtdhabhot  Chattoo  e. 
Chablxbwosth.  .  I.  L.  IL»  17  Boxbl,  620 


106. Agency  to   sell,   coupled 

with  interest— Coafrew*  Act,  s.  202-Disere* 
tion  as  to  price  left  with  agent — Power  of  prit^ 
eipal  to  impose  limits  as  to  price*  —  The 
defendant  consigned  goods  to  a  fixm  in  London  for 


(  Wl  ) 


DIGEST  OF  CASB8. 


(    7062    ) 


PBINCIPAIi  AND  AQ'SSNT—coneluded. 

7.  COMMISSION  AOmiTS^  eofielud€d. 

8ale>  and  in  respect  of  each  conBignment  he  received 
»n  advance  from  the  plaintiff,  who  was  the  agent 
of  the  London  firm,  and  signed  a  consignment 
aote,  which  contained  the  following  pasbage :  **  I 
hereby  authorize  yon  to  sell  the  above  goods  at  the 
best  price  obtainable  without  reference  to  me,  and  I 
give  you  full  ^Uscretion  and  power  to  act  on  my 
behalf  to  the  best  of  your  judgment  in  regard  to  such 
sale  and  in  all  matters  connected  with  the  manage- 
ment of  this  consignment.  Should  there  be  any  short 
fall  after  realization  of  the  above  consignment,  I 
iiereby  authorize  you  to  draw  on  me  for  the  amonnt, 
and  I  engage  to  honour  such  draft  and  to  pay  it  on 
presentation."  The  plaintiff  guaranteed  the  payment 
•of  the  redrafts  to  the  London  firm,  on  whose  account 
he  made  the  advances  to  the  defendant.  Short  falls 
having  occurred  on  certun  consignments,  and  the 
Xondon  redrafts  having  been  dishonoured,  the  plain- 
tiff paid  them,  and  now  sued  to  recover  the  amount 
from  the  defendant.  It  appeared  that  consignments 
had  been  sold  at  prices  less  than  certain  limits  which 
had  been  fixed  by  the  defendant  subsequent  to  the 
receipt  of  the  advances  and  the  signature  of  the  con* 
signment  notes.  Meld  that  the  defendant  had  no 
right  (regard  being  had  to  the  terms  of  the  consign- 
ment note  and  the  coarse  of  dealing  between  the 
parties)  so  to  impose  limits  of  price^  and  that  the  plain* 
tiff  was  entitled  to  recover.  Kokdatta  Chbtti  v. 
NABA8iMHTri.n  Chbtti     .    I.  Lb  B.9  20  Mad.»  97 
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1.  LIABILITY  OF  PBINCIPAL. 

Joint  and  several  liability— 


Decrees  against  hoik  parties, — Where  two  parties 
«re  jwntly  and  severally  liable  under  the  terms  of  a 
hood,  the  principal  may  be  sned  for  the  amount  due 
with  interest,  notwithstanding  that  a  decree  has  been 
obtained  for  the  same  sum  against  the  other  party. 
Mabombd  Bobbemooddbbn  v.  Ikdoob  Chfvdbb 
Jowbubbb        ....    12'W.  B.,192 


2. 


Bemedy  between  prinoii>al 


and  BUrety— Deficit  in  Collectoraie  treasmry — 
Attachment  of  property  hy  Collector, — When  on  the 
discovery  of  a  deficit  in  the  depont  accounts  of  certain 
zaminc^s  a  Collector  attaches  the  property  of  the 
floreties  for  the  CoUeetorate  treasurer,  the  remedy 


PBINCIPAIi  AND  BUBIEFIfY—coniinned, 

I.  LIABILITY  OF  PBINCIPAL— eoMltt^/eef. 

open  to  the  sureties  is  against  the  treasurer  only. 
Sadvt  Ah  Khan  «.  Manikabbiba  Chowshbaih. 
KvvD  MoHTTB  Chowdhbt  V.  Mabibabbixa  Chow- 
DBBAIB         ....     W.  B.,  1864, 119 


8. 


Eight    of  surety 


who  has  paid  the  debt  to  recorer  from  principal, — 
Applying  the  law  of  England  and  Scotland  and  the^ 
general  law  of  Europe  to  this  country,  it  was  held 
that*  when  a  surety  has  paid  off  the  debt  of  his  prin- 
cipalj  not  only  are  all  the  collateral  securities  trans- 
ferred to  the  surety,  but  by  what  is  called  subroga- 
tion, the  right  is  sJso  transferred  to  him  to  stuid 
in  the  place  of  the  original  creditor,  and  to  use 
against  the  principal  debtor  every  remedy  which  the 
principal  creditor  himself  could  have  used.  Accor- 
dingly, the  surety  is  not  debarred  from  proceeding 
affiunst  the  original  debtor  upon  the  instrument  itsi  If 
which  created  the  debt,^y  reason  of  the  debt  having 
been  paid  by  himself.  Hbbba  Lall  Savant  v. 
OozBBB  Ali  .  21  W.  B.,  847 


2.  BIGHTS  AND  LIABILITIES  OF  SUBBTY. 


4. 


Extent  of  Hability  —  Volnn^ 


tary  payments  hy  prineipaL—'i'he  liability  of  a  surety 
will  not  extend  beyond  the  precise  limits  of  his 
undertaking ;  he  is  not  liable  for  any  sum  voluntarily 
paid  by  his  principal  to  a  third  party  for  any 
purpose  of  his  own.  Ehbttab  Nath  8ba£  v.  Shib 
Nath  Chattbbjbb     .  W.  B.,  1864»  284 


5. 


Specific    contract 


— Liahilify  of  surety — Costs  of  suing  principal, — 
Held  that  a  surety's  liability  must  be  measured  by 
the  contract ;  and  where  the  contract  is  specific,  ana 
not  in  generstl  and  in  definite  terms,  the  surety  cannot 
be  held  liable  for  costs  and  interest  incurred  in  suing 
the  principal  debtor.  Dabbb  Chubn  v,  Jankbb 
Pbbshad  ....       8  Agra,  141 


6. 


Idsbility  on  hond^Eunning 


account-^  Appropriation  of  payments — Joint* bond 
— Notice  to  suretu  of  default, — A  principal  and  two 
sureties  executed  m  ravour  of  a  bank  a  joint  bond  te 
secure  the  payment  of  a  sum  placed  to  the  cash 
credit  loan  account  of  the  principal,  together  with 
interest,  and  the  premia  on  a  policy  of  life  assurance^ 
within  one  year  from  the  date  of  the  bond.  At  the 
end  of  the  year  a  considerable  sum  remained  unpaici 
but  the  principal  continued  dealing  with  the  bank, 
and  the  account  was  continued  for  three  years  after 
the  date  of  the  bond  as  a  running  account,  during 
which  time  divers  sums  were  paid  in  by  the  principal 
more  than  sufficient  to  discharge  the  amount  due  a* 
the  end  of  the  first  year  from  the  date  of  the  bond^ 
and  divers  sums  were  in  like  manner  drawn  out.  In 
a  suit  brought  by  the  bank  agunst  the  sureties  to 
recover  the  amount  due  at  the  end  of  the  first  year^ 
it  was  held  that,  inasmuch  as  the  whole  account  from 
the  date  of  the  bond  to  the  end  of  the  principal's 
dealing  with  the  bank  had  been  treated  as  a  running 
account,  all  payments  made  hy  the  principal  to  the 
bank  were  to  be  appropriated  to  the  earliest  items  in 
the  account ;  and,  inasmuch  as  all  the  moneys  due  on 
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— continued, 

the  bond  at  the  end  of  the  first  year  were  thereby 
•atisfiedj  no  amount  remuned  dne  on  the  bond. 
Semble — ^That  for  the  purpose  of  giving  persons 
who  appear  on  £he  face  of  an  instrument  to  have 
executed  it  as  principals  the  equitable  rights  of  sure- 
ties, tbey  may  show  by  evidence  dehors  the  instru- 
ment that  -they  executed  only  as  sureties.  Semble — 
That  a  surety  is  not  entitled  to  notice  of  default 
made  by  the  principal.  Semble — That  there  being 
no  express  stipulation  to  the  contrary,  the  fact  that 
the  principal  was  allowed  a  greater  credit  than  that 
secured  would  not  have  discharged  the  sureties. 
EooNDAW  LaiiL  v.  Jasasb  .  .1  Agra,  17 


7. 


Sale  of  mortgaged 


property  in  execution  of  moneg-deeree  obtained 
by  firet  mortgagee — "Effect  %n  eecond  mortgagee** 
ttghts — Furchaee  by  one  of  several  Joint  mortgagees 
6f  mortgaged  property — Limitation — Suit  for  sale 
of  mortgaged  property, — ^In  January  1866  B  obtained 
a'simple  money-decree  only  in  a  suit  for  enforcement 
of  lien  created  by  a  bond  executed  by  the  wife  of  Z, 
and,  at  a  sale  in  execution  of  such  decree,  a  lO-biswas 
•hare  hypothecated  in  the  bond  was  sold  and  purchaa^ 
by  J2;  in  November  1872.  On  the  8rd  May  1872,  two 
bonds  were  executed  in  favour  of  B  and  E  jointly,  the 
first  by  Z  and  I  jointly  hypothecating  6^  out  of  the 
above-mentioned  10  biswas,  and  the  second  by  S,  in 
which  the  obligor  promised  to  pay  the  obligees  the 
amount  of  the  bond  given  by  Z  and  1  in  the  event  of 
such  amount  not  being  paid  by  them,  and  mortgaged 
certain  property  as  security  for  soch  payment  by  him. 
In  December  1872  Z  gave  another  bond  to  B  hypo- 
thecating the  same  10  biswas,  and  in  execution  of  a 
decree  obtained  by  B  upon  this  bond  the  10  biswas 
were  sold  and  purchased  by  B  himself  in  1877,  and 
in  1883  were  sold  by  him  to  D.  Subsequently,  B  and 
S  brought  a  suit  against  Z  i^d  i,  the  joint  obligors, 
under  the  bond  of  the  3rd  May  1872,  the  heirs  of 
their  surety  S,  a  purchaser  from  those  heirs  of  the 
property  mortgaged  in  the  security- bond,  and  2>,  in 
which  they  claimed  to  recover  the  money  due  on  the 
bond  by  sale  of  the  property  mortgaged  therein,  and  also 
by  the  sale  of  the  property  mortgaged  in  S*^  security 
bond.  Meld  that,  inasmuch  as  the  bond  executed 
by  S  was  only  a  guarantee  for  the  personal  obligation 
created  by  the  joint  bond  of  Z  and  /,  and  a  cause  of 
action  could  only  accrue  as  against  him  in  respect  of 
the  personal  de&ult  of  the  joint  obligors  to  pay  the 
bond-money,  and  such  defMilt  occuired  beyond  the 
period  of  limitation  within  which  a  suit  to  enforce  the 
personal  obligation  to  pay  the  money  could  have  been 
maintained,  it  followed  that,  had  there  been  a  claim 
in  the  plaint  to  obtain  a  decree  personally  against 
the  joint  obligors,  the  plea  of  limitation  by  which 
such  a  claim  could  bave  been  defeated  would  have 
been  equally  efficacious  as  regards  the  heirs  of  S ;  but 
no  such  claim  had  been  made,  and  the  obligation  of 
surety  under  his  bond  of  the  Srd  May  1872  being 
confined  to  the  personal  default  of  ^S*,  his  heirs  had- 
been  wrongly  imported  into  the  present  litigation, 
which  aloue  sought  to  enforce  the  hypothecation  of 
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— eontinned, 

the  joint  bond  against  the  hypothecated   inoperty.> 
Bhup  Snr&H  «.  Zaik-ttl  Abdik 

[t  li.  R.,  8  AIL,  20fr 

Contract  Act,  e,  137, 


illus,  (cj — Suretybond—JFant  of  eoneideration.— 
Where  N  advanced  money  to  JT  on  a  bond  hypothecat- 
ing JT^s  property  and  mentioning  M  as  sur^y  for  any 
balance  that  might  remain  due  sfter  realisatioQ  of  JTs 
property,  M  being  no  party  to  f  s  bond,  bat  ha%  ing 
signed  a  separate  surety-bond  two  days  subsequent  to 
the  advance  of  the  money, — JSTs/^^  that  the  subsequent 
surety-bond  was  void  for  want  of  considerstioa 
under  s.  127  of  the  Contract  Act  (IX  of  1872).  Per 
Stttabt,  cj, — The  legal  position  of  the  surety  con- 
sidered and  determined.    Nakak  Bam  v.  Mbhik  Lal 

[I.  Ii.  IL,  1  AIL,  487 


8. 


Bond  for  fiskithfiil  discharge 


of  duty  of  overseer — Carelessness  oj  principal* 
— By  a  bond  given  for  the  faithful  dischai>;e  of  the 
office  of  overseer  to  a  ferry  fund  committee,  the 
surety  became  bound  "to  make  good  any  funds  en- 
trusted to  the  ^overseer  which  may  be  misused." 
Held  that,  under  these  words,  the  surety  was  liable 
for  a  loss  of  funds  arising  from  the  mere  carelessness 
or  indiscretion  of  the  principal,  independently  of  any 
dishonesty,  as  by  his  lending  the  money  to  contractors. 
Sbcbbtabt  ov  thb  Fbbbt  Fnin>  CoicsaTTBB  r. 
Wabd  .    Marsh.,  88 : 1  Hay,  166 

10. Bond   for   performance  of 

duties  of  office— C/«rib  of  Small  Cause  Court- 
Subordinate  Judge,  Powers  o/.~The  defendant  and 
J  W  C,  Clerk  of  the  Small  Cause  Court  at  Allahabad, 
entered  into  a  bond  to  the  Judge  of  the  Sm^ll  Cause 
Court,  as  well  as  to  his  successors  in  office,  in  a  certain 
sum  as  security  for  the  true  and  f uthful  performance 
by  J  TT  C  of  his  duties  as  clerk  of  the  said  Court, 
and  for  his  well  and  truly  accounting  for  all  moneys 
entrusted  to  his  keeping  as  such  Clerk  of  the  Court. 
Keld,  in  a  suit  against  the  defendant  as  surety,  that 
he  was  liable  for  misappropriation  hy  J  W  C  of 
moneys  arising  from  sales  of  moveable  property  held 
in  execution  of  decrees  -passed  by  the  Judge  of  the 
Small  Cause  Court  in  the  exercise  of  his  powers  ss 
Subordinate  Judge,  and  that,  had  the  SmaU  Caase 
Court  Judge  not  been  invested  at  the  time  of  the 
execution  of  the  bond  with  the  powers  of  a  Subordinate 
Judge,  the  defendant's  liability  in  respect  of  such 
moneys    would    not    have    been    thereby    affected. 
Cbobthwaitb  r.  Haxiltoh      I.  Ii.  R.,  1  AIL,  87 

11. Creditor  and  BUrety— Might 

of  surety  to  benefit  of  securities  held  bit  vreditor— 


Surety  for  a  part  of  debt  due  by  principal  debtor 
to  creditor — Payment  by  surety  of  that  part- 
Might  of  surety  to  benefit  ofsecnrities  does  not  arise 
until  iohole  of  debt  paid  off— Contract  Act  (IX  of 
1R72J,  s,  141,— In  August  1889,  one  K  was  indebted 
to  the  Bank  of  Bengal  (the  defendants)  in  the  suo» 
of  ii8,16,000.  The  Bank  pressed  for  security  or 
payment,  and  on  the  5th  September  1889  X  exe- 
cuted, in  favour  of  the  Bank,  two  mortgages  of 
certain  immoveable  properties,  the  value  of  whiclk 
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-^-eontinmed. 

wsi  estimated  to  be  Bl,86,000.  The  mortgages, 
though  stamped  to  secure  thu  amount  only,  were 
drawn  to  cover  the  whole  liability  of  JIT  to  the  Bank, 
and  recited  that  he  had  become  largely  mdebted  to  the 
Bank  on  certain  bills,  etc.,  and  had  agreed  to  give 
security  in  respect  of  such  indebtedness  as  was  there- 
after expressed,  and  they  contained  covenants  by  K  to 
pay  to  the  Bank  all  sums  of  money  then  due,  or  there- 
after to  become  due,  by  him  in  respect  of  such  bills, 
etc  Besides  the  said  two  mortgages,  the  Bank 
obtained  other  securities  for  a  further  sum  of  B55,000, 
making  the  total  sum  secured  B  1,90.000,  and  leav- 
ing a  balance  of  B  1,25,000  unsecured.  Under  these 
circumstances,  the  Bank  refused  to  renew  certidn  bills 
of  f  s  which  fell  dne  on  the  9th  September  18^9. 
unless  further  security  were  given,  and  accordingly 
the  plaintiff  became  surety  for  K  for  the  sum  of 
B  1,25,000.  This  gum  he  was  subsequently  obliged 
to  pay,  and  he  then  brought  this  suit  claiming  to  share 
in  the  proceeds  of  the  mortgages  held  as  security  by  the 
Bank.  He  contended  that  these  mortgages  were  given 
as  security  for  the  whole  debt  {viz.,  R8,15,000)  ; 
that  of  this  debt  he  as  surety  had  pud  a  part,  viz*, 
B1,25,OO0,  to  the  Bank ;  and  that  he  was  therefore 
to  that  extent  entitled  to  stand  in  the  place  of  the  Bank 
and  to  receive  a  share  of  the  proceeds  of  the  said 
securities  proportioned  to  the  sum  which  he  had 
paid.  Held  that  the  plaintiff  was  not  entitled  to 
the  benefit  of  the  securities  held  by  the  Bank  until 
the  whole  of  the  debt  due  to  the  Bank  by  K  was 
paid.  A  surety,  who  has  paid  the  debt  which  he  has 
guaranteed,  has  a  right  to  the  securities  held  by  the 
creditor,  because  as  between  the  principal  debtor  and 
surety  the  principal  is  under  an  obligation  to  indem- 
nify the  surety.  The  equity  between  the  creditor 
and  the  surety  is  that  the  creditor  shall  not  do  any- 
thing to  deprive  the  surety  of  that  right.  But  the 
creditor's  ri^ht  to  hold  his  securities  until  his  whole 
debt  is  paid  is  paramount  to  the  surety's  claim  upon 
such  securities,  which  only  arises  when  the  creditor's 
clum  sgfainst  such    securities    has   been    satisfied. 

GK>TKBDHAKDA8     GOKULDAB    TSJPAL     V.    BUSK    OT 

BxiraAL .  .    L  Ii.  B.»  16  Bom.,  48 


12. 


Stipulation  with  Bank  to 


be  considered  as  sureties  only  as  respected 
the  principal  debtor,  not  principal  debtors 
as  between  themselves  and  Bank.— The 
appellants,  in  becoming  sureties  to  the  respondent 
Bank,  covenanted  that,  though  as  respects  the  prin- 
cipal debtor  they  should  be  considered  as  sureties  only, 
yet  as  regards  the  Bank  they  should  **  be  considered  as 
principal  debtors,"  so  as  not  to  be  exonerated  from 
liability  by  any  dealings  between  the  Bank  and  the 
principal  debtor,  which  would  otherwise  have  that 
effect,  ffeld  that  the  appellants  became  liable  as 
principals  to  the  Bank  immediately  or  the  default  of 
the  principal  debtor,  and  were  not  discharged  by 
reason  of  time  having  been  given  to  him.  The  effect 
of  the  deed  being  plain.,  neither  appellant  could  escape 
liability  except  by  proof  of  misrepresentation  or  undue 
influence.    Bodobs  r.  Dilhi  and  Lokdov  Bavk 

[L.  B.,  27  L  A.,  168 
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IS. IjaoheB  of  creditor— F^a* 

amount*  to  laches — DtMcharge  of  awretp. — Plain  tilt 
advanced  money  ta  K  \o  enable  him  to  complete 
a  Government  contract  and  repayment  was  secured 
by  an  assignment  of  the  expected  profits.  The  official 
to  whom  the  arrangement  was  notified  declined  to- 
recognise  it,  and  this  was  known  to  all  parties.  K 
made  default  in  payment,  and  the  plaintiff,  who  had 
taken  no  further  steps  in  applying  to  the  Government 
for  payment  of  profits  according  to  the  arrangement 
between  himself  and  K,  found  that  K  had  been 
drawing  the  profits.  In  a  suit  against  the  surety, 
who  claimed  to  be  exempt  from  liability  at  least  to* 
the  extent  of  the  profits  which  the  plamtiff  might 
by  due  diligence  have  received, — Held  that  the  plain* 
tUf  had  not  neglected  any  imperative  duty  incumbent 
on  him  as  a  creditor,  and  that  his  conduct  did  not 
amount  to  laches  so  as  to  discharge  the  surety  from 
any  portion  of  his  liability.  Dwabkaitath  MrrrBS 
r.  Dbnonath  Bonvbbjbb         •    Bourke,  O.  C,  1 


14. 


Mutual  debts— 5«^o^—Z>M. 


charge  of  surety, — R  borrowed  money  of  the  D.  B, 
Corporation  payable  by  monthly  instalments,  and  Q- 
became  security  tot  him.  R  failed  to  pay  the  D.  B. 
Corporation,  having  then  a  considerable  balance  to 
his  credit  in  their  hands.  A  year  after  they  sued 
Q-  as  surety  for  the  sum  borrowed.  Held,  in  giving 
a  decree  for  the  plaintiffs,  that  a  banker  need  not  s€i 
off  against  a  debt  a  cash  balance  of  the  debtors  in  hia 
hands,  but  may  proceed  against  the  surety.  Db£hi 
Bank  Cobfobatiok  t.  Gbbbkway 

[Bourke^  O.  C,  227 


16. 


Agreement    to   mortgage. 


Assignment  oi—Bond  of  indemnity — Guarantee 
— Interest, — Liability  of  parties  discussed  and  form 
of  decree  given  in  a  case  where,  by  an  agreement 
in  writing,  one  of  the  defendants,  in  consideration 
of  money  lent  to  him  by  B,  the  other  defendant^ 
agreed  to  execute  a  mortgage  to  B  containing  the 
usual  covenants  (in  default  the  agreement  to  stand 
as  a  mortgage),  and  B  assigned  the  agreement  to 
the  plaintiff,  guaranteeing  by  bond  of  even  date  the 
^payment  of  the  principal  and  interest  specified  in  the 
agreement.    Maviokta  Motbb  v.  Baboda  Pbosad 

MOOKBBJBB 

[I.  Ii.  R.,  8  Calo.,  866 :  11  C.  Ij.  B.,  48<> 


16. 


*  Suit  against  Bxaety— Acquit' 


ial  of  principal  by  Cfiminal  Couft. — The  acquittal 
of  the  principal  in  a  Criminal  Court  is  no  bar  to  a 
civil  action  against  the  sureties.  In  a  suit  by  the 
mutwalli  of  the'  Hooghly  Imambara  ag^nst  the 
treasurer  of  that  endowment  and  sureties,  under  a 
security  bond  executed  on  an  optional  stamp  of  BS 
for  a  sum  of  fil7,280-5>6  alleged  to  have  been  mis- 
appropriated by  the  treasurer,  who  had  been  com- 
mitted  to,  but  acquitted  by,  the  Sessions  Court, — 
Held  that,  although  there  was  gross  neglect  on  the 
part  of  the  mutwalli  in  the  supervision  and  exam* 
ination  of  his  cash  balance,  yet  as  there  was  no  evi- 
dence of  frand  or  mutual  connivance  at  the  delin- 
quence  of  the  treasifter,  the  former  was  entitled  to 
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recover  from  the  sureties  the  sum  which  the  stump 
used  on  the  security  hond  would  cover— ««.,  RliOOO, 
^th  costs  in  proportion  ftod  interest.  Ebbamut 
Am  «.  Abbool  Wahab  .    17  W.  R.,  181 


17. 


Suit  for  breach 


of  contract — Performance  hy  surety, — Where  the 
furety  had  hegun  to  perform  the  duty  wluch  the 
principal  had  contended  to  perform, — Held  that  thi^ 
circumstance  would  not  preclude  the  plaintiffs  from 
«uing  the  defendant  as  surety  for  breach  of  the  con- 
tract.   PiKBCB  V,  Opibbba  Shbttj  Gavapathy 

[7  Mad.,  864 

18.  ' — C ontract  Ac  t 

(IX  of  1872J,  >#.  13S,  139— Surety  still  liable 
thongh  remedy  against  principal  barred,  —Where  a 
plaintiff  sued  a  principal  and  surety  for  arrears  of 
rent>  and  it  appeared  that  the  principal  was  dead  at 
ihe  time  the  suit  was  instituted,  and  where  the 
representative  of  the  principal  was  not  made  a  party 
till  after  the  right  to  recover  the  arrears  as  against 
him  was  barred  by  limitation, — Held  that  the  surety 
was  still  liable,  the  suit  as  against  him  having  been 
instituted  within  the  period  allowed.  Rc^arimal  v. 
Krishnarav,  I,  L,  R„  5  Bom,,  647,  cited  and  ap- 
proved.    KbIBHTO  EiSHOBI  CHOWBHBAnr  V.  Babha 

BoKUN  MwBHi    .        .    I.  Ii.  B.*  12  Calo.,  880 


19. 


Obligation  to  sue 


principal. — Held  that  a  creditor  is  not  bound  to  ex- 
haust his  remedies  against  the  principal  debtor  before 
«uing  the  surety,  And  that,  when  a  decree  is  obtained 
against  a  surety,  it  may  be  enforced  in  the  same 
manner  as  a  decree  for  any  ofcher  debt.    Lachxan 

JOHABIMAL    V.     BAPU     EHAlfBU.      NanBBAK     SAB- 

DABiTAL  r.  Bbabaki  Haibati  6  £om.»  A.  C,  241 


20. 


C ontract  Act, 


ss,  JS4,  137.^A  surety's  liability  to  pay  the  debt  is 

not  removed  by  reason  of  the  creditor's  omission  to 

^8uethe  principal.    Savkaita  Eaxana  o.  Vibupak- 

SHAPA  Gakbbhapa  I.  Ij.  B.,  7  Bom.,  146 


21. 


Suit  on  hundi — 


Accommodation  acceptance — Contract  Act,  s.  128 — 
Co»extensire  liability  of  surety, — In  a  suit  against 
the  acceptor  of  a  hundi,  the  defendant  contended 
that,  as  he  had  accepted  the  hundi  for  the  accommoda- 
tion only  of  a  third  person,  he  was  liable  only  as 
surety,  and  the  plaintiff  therefore  could  not  pro- 
■ceed  against  him  until  he  had  exhausted  all  his 
remedies  against  the  ^principal.  Seld  that  the  lia- 
bility of  a  surety  being  under  the  Contract  Act  co- 
extensive, unless  there  is  some  contrary  agreement, 
with  that  of  his  principal,  it  was  not  necessary  for 
ihe  plaintiff  to  have  first  exhausted  his  remedies 
4igainst  the  principal.  Totakot  Shangunni  Menon 
V.  KutMsingal  Kaku  Varid,  4  Mad,,  190,  and 
Lachman  Joharimal  v.  Bapu  Kkandu,  6  Bom,,  A,  C, 
241,  cited.    Pakioty  «.  Bwabka  Mohuk  Dabs 

[4  C.  L.  B.,  146 

.   22.  1 Ezeoution  of  decree  against 

•nrety — Right  to  execute  decree  against  property 
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— concluded' 

forming  security  for  payment  of  debt  where  prind' 
pa's  have  been  released, — Where  a  judgment-cre- 
ditor or  decree-holder  releases  his  deceased  judgment- 
debtor's  representatives,  into  whose  bands  thst 
debtor's  assets  have  come,  and  exempts  the  propeity 
in  question  from  execution,  he  cannot  go  against  pro- 
perty which  only  became  liable  by  way  of  security 
for  the  due  payment  of  the  debt  by  the  prindp^ 
debtor.  Villatbt  Ali  Khan  v.  Ambbkooddbd 
Ahkbd 28  "W.  B»  19 


28. 


8.  DISGHABGE  OF  SUBETY. 

Death,  of  principal — Bxeew 


tion  of  decree, — A  decree  was  obtained  against  a 
surety  only,  the  principal  debtor  being  dead  and  his 
property  having  been  attached  as  of  an  intestate, 
and  proclamation  made.  Meld  that  the  property 
could  not  be  taken  in  execution  of  the  decree  against 
the  surety.    Kali  Chaban  €.  Sbibak 

[2  B.  L.  B.,  A.  C 182 :  U  W.  B.  60 

24.- -  Beng,  Heg,  II  of 

1806,  s.  4.— The  liability  of  a  surety  or  his  har 
under  s.  4,  Kegulation  II  of  1806,  ceased  after  th« 
death  of  the  principal.  DaiTKic  Chakd  Sbbbwtl 
V.  HuBBiBH  Chukdbb  DooBsr  2  Hay,  115 

26. 


Indillgenee  granted  to  prin- 
cipal—^ft^etice  of  injury  to  surety.—  Semble— 
An  indulgence  granted  to  a  principal  debtor  doei 
not  absolve  a  surety  who  is  not  injured  thereby. 
Dblhi  Bask  Cobpobatioh  «?.  Qbebitway 

[Bourke,  O.  C.  287 

26. BelinquiBhment  of  portion 

of  claim  by  creditor— ^c<  pr^'udidal  to  surety. 
— Where  a  creditor  sued  his  principal  debtor  and 
two  sureties  upon  a  mortgage-bond,  and  in  his  plaint 
formally  relinquished  his  claim  against  part  of  the 
mortgaged  property,  it  was  held  that  after  such  re- 
linquishment- the  sureties  were  no  longer  bound, 
their  position  being  altered  for  the  worse  by  ressoa 
of  such  relinquishment.  Nabatah  Govm)  Ok  r. 
Gabbbh  Atmabam  Kadkb   .    7  Bozn.9  A.  C.»  118 


27. 


Bight  of  surety  to   diaolo- 


sore  of  material  tiBMits— Absence  of  friivd," 
There  if  no  rule  of  law  entitling  a  surety,  witboot 
question  asked,  to  a  disclosure  of  all  material  fscti 
known  to  the  creditor  which  it  may  be  material  for 
him  to  know.  Without  proof  of  fraudulent  misre- 
presentation or  concealment  on  the  part  of  the  cre- 
ditor or  his  agent,  a  surety  is  not  entitled  to  be  diar 
cluu*gedfrom  his  suretyship.  Dblbi  avd  Lokpoi 
Bank  v.  Huntbb  .    8  N.  W.,  264 

Concealment    of    material 


fact  from  siirety—  Ouarantee— Contract  Act  (IX 
of  1872),  ss,  138,  143— Further  duties  imposed  <m 
person  for  whom  defend auts  were  sureties.— l^ 
August  1881  the  defendants  became  sureties  to  tbe 
Bank  of  Bengal  for  the  due  discharge  by  one  i?  of  the 
duties  and  liabilities  of  the  oliice  of  khajanchi  of  the 
Bank  in  Bombay.  B  was  the  second  clerk  in  the 
Bank>  and  it  was  arranged  between  lum  and  the  ageot 
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that  he  sbonld  gtill  oootinae  to  fill  that  offiee.  He  did 
eo  ftfter  hie  appoiutment  ae  khajanchi,  and  he  received 
the  nme  saUury  ae  beofre  in  respect  of  it.  In  1889 
defalcations,  for  which  as  khajanchi  he  was  responsible, 
were  discovered  to  the  extent  of  81,42,142.  The  Bank 
obtained  a  decree  against  him  for  the  total  amonnt, 
and  they  sued  the  defendants  as  sureties.  The  def en* 
dants  pleaded  that  they  were  not  liable,  inasmuch  as 
the  Bank  had  appointed  B  to  perform  the  duties  of 
second  clerk,  in  Addition  to  those  of  khajanchi  without 
their  knowledge  and  consent,  and  they  contended  that 
such  appointment  amounted  to  a  sabseqnent  variation 
of  the  contract,  which  discharged  them  under  s.  1 83 
of  the  Contract  Act,  as  to  transactions  subsequent  to 
the  variance.  The  Court  was  of  opinion  that,  inas- 
much as  the  evidence  showed  that  B  was  second  clerk 
at  the  time  of  his  appointment  as  khajanchi  and 
continued  afterwards  to  fill  that  office  by  arrangement 
between  him  and  the  agent  of  the  Bank,  the  quesUon 
was  not  whether  there  had  been  a  subsequent  variation 
of  the  contract,  but  whether,  as  the  surety-bond  was 
silent  as  to  this  part  of  the  arrangement  between  the 
Bank  and  J3,  and  it  was  made  (as  the  defendants 
alleged)  witlwut  their  knowledge  and  consent,  they 
were  discharged  from  liability  on  the  gnmnd  that  a 
material  circumstance  had  been  concealed  from  them. 
Meld  that  the  defendants  were  not  discharged  from 
liability.  The  exprrssion  "  keeping  silence  **  in  s.  148 
of  the  Contract  Act  clearly  implies  intentional  con- 
cealment as  distin^ruished  from  mere  non-disclosure. 
The  withholding  must  be  fraudulent,  as  necessarily  is 
the  case  when  a  material  circumstance  is  intentionally 
concealed.  In  this  case  there  was  not  thn  slightest 
reason  to  suppose  that  there  had  been  any  intentional 
concealment  by  the  Bank  of  the  fact  that  B  was  to 
continue  to  fill  the  office  of  second  clerk,  or  that,  if 
the  defendants  had  been  informed  of  it,  it  would  have 
in  the  least  degree  affected  their  readiness  to  make 
themselves  liable  for  his  faithful  discharge  of  the 
duties  of  khajanchL  1  he  evidence  showed  that  the 
duties  of  the  two  offices  were  perfectly  distinct,  and 
therefore,  even  if  B  had  been  re-appointed  to  the 
office  of  second  clerk  after  his  appointment  to  the 
office  of  khajanchi  (as  it  was  contended  for  the  def en« 
dants  was  the  proper  way  of  regarcfing  what  occurred), 
there  would  have  been  no  matiprial  alteration  in  the 
duties  of  khajanchi  which  would  have  relieved  the 
^fendants  from  their  obligation  as  sureties,  but 
merely  the  addition  of  a  new  office  which  would  not 
affect  the  sureties'  liability,  unless,  indeed,  the  surety* 
bond  contained  an  agreement  that  the  principal  should 
not  undertake  any  other  business.  It  was  also 
contended  for  the  defendants  that  they  were  dis- 
charged from  liability,  inasmuch  as  in  the  year  1883 
the  names  on  certain  bills  discounted  with  uie  Bank 
were  found  to  be  forged.  The  Bank  then  made  a  claim 
upon  B  in  respect  thereof,  and  he  repudiated  his 
liability.  The  defendants  contended,  on  the  authority 
of  Phillips  V.  Fosall,  L.  S.,  7  (J.  B.,  666,  that  it 
was  the  duty  of  the  Bank  to  have  informed  them  of 
thb  occurrence  at  that  time.  Seld  (distinguishing 
Phillipg  V.  Foaall)  that  it  could  not  have  been 
ssiumed  that  B  was  infallible  in  detecting  foiigeries, 
wd  the  guarantee  given  by  the  defendants  was  not 
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therefore  founded  on  that  assumption,  and  therefore 
fair  dealing  could  not  require  that  the  Bank  should 
at  once  have  informed  the  sureties  as  snon  as  B  had 
proved  to  be  fallible.  Balkbishka  Eibtikab  •. 
Bank  ov  Bbnoal  I.  L.  R.,  16  Bom.,  685 


29. 


SubBeqoent  arrangement— 


Obtaining  Jrtsh  acknowUdgmenl  frvm  debtor. — 
Money  was  lent  on  the  security  of  a  third  party  who 
died  before  the  loan  was  repaid.  The  lender  then- 
took  a  fresh  acknowledgment  from  the  borrower  for' 
the  sum  due.  Held  that  the  subsequent  arrangement, 
i^hich  did  not  contemplate  the  continuance  of  the 
third  party's  security,  cancelled  his  liability.  Sbbta* 
BAtf  Sahoo  r.  DaCobta  .  12  W.  B.,  284 


80. 


Variance  in  terms  of  oon- 


tract— Co«/rac/  Act,  s.  1S8,—A  kabuliat  whereby 
a  lessee  agrees,  without  the  consent  of  the  person 
guaranteeing  the  payment  of  the  rrnt  agreed  tj  be 
paid  under  a  former  kabuliat,  that  he  will  pay  rent  at 
a  higher  rate  than  that  agreed  to  be  paid  in  such 
former  kabuliat,  amounts  to  a  variance  ci  the  terms  of 
the  contract  of  guarantee,  and  discharges  the  lessee^s 
surety  in  respect  of  arrears  of  rent  accruing  subse- 
quent to  such  variance.    Khatun  Bibi  v,  Abdullah 

[L  li.  R.,  8  AIL,  8 


81. 


Neglect  to  register  bond— 


Snit  for  money^  lent  against  principal. — In  a  suit 
against  a  principal  and  two  sureties,  to  recover  the 
amount  advanced,  on  a  bond  by  which  certain  im- 
moveable  property  was  mortgaged,  one  of  the  sureties 
appeared  and  contended  that  he  was  discharged  from 
his  liability  in  consequence  of  the  plaintiff's  neglect 
to  have  the  bond  registered.  Held  that  the  surety 
was  discharged,  aa  he  could  only  be  liable  by  virtue  of 
the  mortgage-bond,  which,  being  invalid  for  want  of 
rrgistration,  could  nt  t  be  used  against  him.  The 
principal,  however,  might  be  sued  as  for  money  lent, 
if  the  loan  could  be  proved  by  the  other  evidence. 
Shane AB  Bafu  v*  Vishku  Nabayav 

[4  Bom.,  A.  C,  78 


82. 


Bills  of  exchange — Deposit  of 


goods  as  collateral  seeuritg  for  repayment — Sale 
by  creditor  of  goods  deposited  as  security, — A  drew 
five  bills  in  &>our  of  ^  on  ^  4*  ^<>*>  ^^o  accepted 
them  and  got  them  discounted  by  the  Bank  of  i-'engal, 
and  on  their  becoming  due  procured  their  renewaL 
F  4"  Co.  subsequently  drew  three  bills  on  the  Bank ; 
and  for  securing  as  well  the  repayment  of  the  princi- 
pal sum  due  on  these  bills  and  interest,  as  of  all  sums 
which  the  Bank  hnd  already  advanced  or  should 
advance  on  account  of  the  drawers,  deposited  as 
collateral  security  various  quantities  of  Chili  copper 
of  a  larger  amount  in  value  than  the  advances  then 
made.  By  a  condition  in  these  bills,  the  Bank  was 
authorized,  in  default  of  payment  within  the  time 
stipulated,  to  dispose  of  the  copper  by  public  or 
private  sale,  and  to  reimburse  themselves  the  principal 
and  interest  due  thereon.  Shortly  afterwi^s  F  4* 
Co.  failed,  and  assignees  of  their  estate  and  effects 
were  appointed  under  the  Insolvent  Act.  On  present- 
ation to  ^  of  the  first  of  the  renewed  bills,  he  served 
DO<ace  on  the  Bank  not  to  part  with* the  securities 
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deposited  with  them,  alleging  th&t  the  billB  drawn  and 
renewed  by  him  were  accommodation  bills,  for  which 
he  had  not  received  any  consideration,  and  were 
renewed  on  the  &ith  of  the  securities  being  applicable 
to  their  discharge.  The  assignees  of  ^  <|*  Co, 
redeemed  the  copper  by  paying  to  the  Bank  the 
amonnt  of  the  principal  and  interest  due  on  the  bills 
drawn  by  J?*  ^  Co.,  all  the  bills  drawn  by  A  were 
dishonoured,  and  the  Bank  of  Bengal  brought  an  action 
against  A  for  their  amount.  On  a  bill  filed  by  A, 
the  I  lank  was  restndned  by  injunction  from  procceiUng 
with  the  action  at  law«  Meld  on  appeal  by  the 
Judicial  Committee,  discharging  the  injunction  and 
reversing  the  decree  of  the  Supreme  Court,  that, 
under  the  circumstances,  the  redemption  of  the  seen- 
rities  was  a  sale  within  the  meaning  of  the  condition 
contained  in  the  deposit  bills,  and  that  such  sale  was 
not  a  release  to  ^  as  surety  for  the  previous  bills,  the 
condition  not  beings  that  the  copper  or  the  proceeds 
thereof  should  be  applied  preferentially  or  pari 
passu  with  the  other  debts,  but  simply  in  reimburse- 
ment to  the  Bank  of  the  principal  and  interest  due 
on  thH  bills  Bavk  op  Bbnoal  r.  Badhakissbn 
MrrrxB  .8  !BCoore*s  I.  A.,  19 

83. Agreement  for  payment  of 

decree,  or  in  default  to  execute  it— Failure 
to  execute  it  on  default — Act  IX  of  1872,  ss*  134, 
187,  139,  and  14L—A  decree-holder,  in  execution 
proceedings,  agreed  to  accept  payment  of  the  decretal 
amount  by  the  judgment-debtors  in  annual  instal- 
ments. He  also  accepted  from  certain  other  persons 
a  surety-bond  in  the  following  terms :  ''  In  case  of 
default  of  paying  the  instalments,  the  whole  decretal 
money,  with  costs  and  interest  at  8  annas  per 
cent.,  shall  be  executed  after  one  month ;  and  for 
the  satisfaction  of  the  decree-holder  we,  the  ex- 
ecutants, stand  as  sureties  of  the  judgment- 
debtors.*^  The  judgment  debtors  paid  five  instal- 
ments and  then  made  default.  The  decree-holder 
omitted  to  apply  for  execution,  and  the  decree  became 
time-bar  red.  He  then  sued  the  sureties  to  recover 
the  amount  of  the  decree.  H^ld  that  the  terms  of  the 
bond  requiring  the  creditor  to  execute  his  decree 
within  one  month  were  peremptory,  and  imported 
much  more  than  the  usual  agreement  under  such  cir- 
cumstances ;  that  the  decree  holder  might  execute 
his  decree,  if  he  pleased,  on  a  default ;  that  the  legal 
consequence  of  his  omission  to  execute  the  decree 
■being  the  discharge  of  the  principal  debtors,  the  sure- 
ties would,  under  s.  184  of  the  Contoact  Act, 
stand  discharged  likewise ;  that  his  action  was  much 
more  seri'Us  than  "mere  forbearance''  in  favour  of 
his  debtors,  in  the  sense  of  s.  l:-7 ;  that  he  had 
done  an  act  inconsistent  with  the  equities  of  the  sure- 
ties, and  omitted  to  do  an  act  which  his  duty  to  them 
(under  the  agreement)  reqnkred,  whereby  their  even- 
tual remedy  against  the  principal  debtors  was  im- 
paired (s.  139);  that  he  had  deprived  the  sure* 
ties  of  the  beneist  of  the  security  constituted  by  the 
decree ;  that  they  were  therefore  discharged  to  the 
extent  of  the  value  of  that  security  (s.  141) ;  and 
that  the  suit  must  consequently  be  dismissed.  Ha* 
xABi  o.  CHinrm  Lal  .    I.  Ii.  R.,  8  All.,  868 
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84. 


Qivixig  time  to  principal — 


Execution  of  subsequent  agreement  unJcnowm  io 
surety, — A  and  hb  surety  B  executed  a  hood  to  C 
for  the  faithful  discharge  of  A*b  duties  as  a  go* 
mashta.  In  September  1866,  upon  accounts  bemg 
rendered,  A  was  found  indebted  to  C  in  a  certain  stuoft 
T>f  money.  A  thereupon  executed  an  ikrar  to  C,  whicli 
was  accepted  by  C  agreeing  thereby  to  pay  tbe 
amount  due  in  February  following.  On  default  being 
made,  C  sued  A  and  JS  for  the  amount  due.  Seld 
that  the  acceptance  of  the  ikrar,  without  the  know- 
lediie  or  consent  of  B  giving  time  for  payment,  was 
a  discharge  to  the  surety.  Pvbi  Sundasi  Db£i  «. 
Dboboicayi  DBni  .    7  B.  Lb  B.,  Ap.,  lO 

S.    C.  PVBBX     SOOHDTTBBB     DABBB     «.    ChUITDXB 
ShBBHTTB  UH088AL     .  .15  W.  B.^  252 


86. 


1/iahilfty  of 


surety — Acceptance  of  promissory  notes, — A  en- 
tered into  a  bond  to  C  as  surety  for  B's  good  oon* 
duct,  etc,  as  C's  servant.  C  subsequently,  on  A'» 
request,  retained  B  in  his  service.  B  became  a 
defaulter,  and  with  A's  concurrence  gave  C  pro* 
missory  notes  to  satisfy  the  defalcations.  Seld  that 
C  could  sue  A  on  the  bond,  although  he  had  smed 
and  recovered  against  B  on  one  of  the  promisaocy 
notes  and  had  received  payment  on  another.     Wisb- 

HAX  V,  GOPAUL  D068  SbN 

[1  Ind.  Jar.,  ST.  &»  277 

86.  NeyotiahU  In  - 

struments  Act  (XXVI  of  1881J,  ss.  S7, 39,  66~Con' 
tract  Act, »,  135 — Accommodation  maker.  Discharge 
of — Presentment  of  promissory  no^e.— Suitby  the 
endorsee  against  the  maker  oi  a  promissory  note, 
dated  9th  August  1886.  The  plaintiff  was  aware 
that  the  note  was  made  by  the  defendant  for  the 
accommodation  of  the  acceptor,  Watson  &  Co.,  with 
whom  the  plaintiff  had  large  dealings.  On  the  4t]i 
August  18S7,  Watson  &  Co.  executed  in  favour  of  the 
plaintiff  and  another  creditor  a  mortgage  of  certain 
pioperty  to  secure  the  amount  then  due  by  Watson 
&  Co.,  including  the  amount  due  to  thepUdntilf  on 
the  promissory  note :  the  mortgage  contained  a  per* 
sonal  covenant  by  Watson  k  Co.  to  pay  the  sums  da^ 
together  with  interest  on  the  4th  August  1888  ;  and 
the  mortgagees  practically  took  over  the  wbole  bun- 
ness  of  the  mortgagor,  and  it  was  intended  that  they 
should  work  it  for  his  benefit  up  to  that  date.  Tile 
promissory  note  fell  due  in  June  1887>  but  was  not 
presented  to  the  defendant  for  payment.  Held 
that  the  plaintiff,  by  accepting  the  mortgage,  pro- 
mised to  give  time  to  Watson  &  Co.,  and  thus  ren- 
dered it  impossible  for  him  to  sue  Watson  &  Co.  had 
the  defendant  as  surety  called  on  him  to  do  so,  and 
that  the  defendant  was  accordingly  dischai^^ed. 
Foyose  v.  Bank  of  Bengal,  I.  L,  E.,  3  Calc,  174, 
distinguished.  Semble — The  maker  of  a  promissory 
note  is  not  discharged  by  the  holder's  failure  to  pre- 
sent it  at  due  dato.    Bamakibtnayta  r.  Kabbiv 

•  [I.  L.  XL,  18  Mad.,  172 


87. Sureties  of  aaii 

— Acceptance  of  bonds  from  naib, — The  sureties  ol 
a  naib  are  absolved  from  liability  if  the  prindpil 
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iakei  bonds  from  the  naib  in  acknowledgment  of  the 
debts,  giving  him  different  periods  of  time  for  pay- 
ment, without  the  knowledge  and  consent  of  the  sure- 
ties.   PoooBE  «.  AmrvD  Chttndbb  Oohoo 

[1 W.  R.  81 

88. Proof  of  fad  of 

person  heing  surety,— In  a  snit  against  D  and  K  on 
A  promissory  note,  where  K  raised  the  def  enee  that 
he  was  only  a  surety  for  D,  and  that,  the  plaintiff 
having  given  time,  D  was  released  from  liability, 
— Meld  that  it  was  necessary  to  show  that  the  fact 
that  K  signed  the  note  only  as  surety  for  D  was 
known  to  the  plaintiff  at  the  time  when  the  note  was 
made,  ffeld  also  that  a  binding  contract  to  give 
time  to  the  principal  cannot  be  inferred  from  the 
mere  receipt  by  the  creditor  of  interest  in  advance  on 
the  note.    PcriroHAKUN  Ohosb  v.  Dalt 

[16  B.  Xi.  XL,  881 


89. 


'Acceptance  of  in' 


terest  in  excess  or  advance— Discharge  of  surety. 
'In  an  action  against  a  surety  for  principal  and 
interest  payable  on  a  promissory  Jiote,—Meld^  over- 
ruling the  decbion  of  th^  Court  below  (Maophbb- 
BOH,  J,),  that  the  creditor,  by  the  mere  acceptance, 
without  the  knowledge  or  consent  of  the  surety,  of 
interest  in  excess  of  what  was  due  on  the  note,  bound 
himself  to  give  time  to  the  principal  debtor,  and 
thereby  discharged  the  surety.  Kali  Pbasanna 
B07  V.  Ambioa  Chaban  Bobb 

9  B.  Ii.  R.,  261 :  18  W.  B.,  416 


40. 


Acceptance    of 


interest  in  advance.— The  mere  taking  by  the  holder 
of  a  promissory  note  of  interest  in  advance  from  the 
principal  debtor  does  not  operate  as  an  agreement 
not  to  sue  during  the  time  covered  by  the  interest, 
and  therefore  does  not  constitute  such  a  giving  of 
time  to  the  principal  as  would  release  the  surety. 
Dwaskanath  Mittbb  v.  Daly.  Dwabxanath 
HiTTBB  V,  BiBOH  .         .    15  B.  Ii.  B.,  888  note 


41. 


Interest  paid  in 


advance— Discharge  of  snretjf — Accommodation 
acceptor— Contract  Act  (IV of  1872),  t.  iS5.— The 
drawer  of  hundis  paid  advance  interest  to  the  bolder 
to  obtain  time,  which  he  did  obtain,  for  payment 
after  due  date.  Meld  by  the  Privy  Council  that  the 
liability  of  an  accommodation  acceptor  of  the  hundis 
depended  on  whether  he  knew  of  and  consented  to 
jthis  arrangement.  Meld  also,  on  the  merits,  that  he 
knew  of,  and  consented  to,  advance  interest  being 
taken.  Qoubohandba  Bai  «.  Pbotapohafpba 
Dabs    .  L  Ii.  B.,  6  Calc,  241 : 6  C.  I*.  B.,  691 

Affirming  on  appeal.  Pbotap   Chukdbb  Dab  «. 

OOITB  CHrNDBB  BOY 

[I.  la.  B.,  4  Calo.,  182 : 2  C.  Ij.  B.»  465 

42. — " —  ^*^  o«  hundi — 

Accommodation — Acceptance, — The  defendant,  in 
the  course  of  dealing  with  8  J  oi  Patna,  used  to 
■dnw  hundis  at  Patna  on  himself  at  Calcutta,  and  sell 
them  to  8  A  tA  Patna  ;  S  A  sometimes  only  pay- 
ing part  of  the  consideration  for  the  hnndL  On  ISth 
September  1867  the  defendant   drew  a  hundi  for 
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B2,500,  payable  forty-one  days  after  date  in  the 
Qsual  way,  and  it  was  stipulated  between  him  and 
S  A  that  the  value  should  be  paid  by  5  ^  in  three 
days.  On  15th  September,  the  plaintiff  in  Calcutta 
discounted  the  hundi  in  the  ordinary  course  of  busi- 
ness, paying  for  it  R2,4^8.  or  thereabouts.  It  then 
purported  to  be  accepted  by  the  defendant  in  favour 
of  S  A,  Before  the  hundi  fell  due,  8  A  failed, 
and  the  plaintiff  tcok  the  hundi  to  the  defendant  in 
Calcutta,  and>  informing  him  of  8  A*b  failure, 
asked  him  to  pay  the  hundi.  The  defendant  admit- 
teb  he  had  drawn  the  hnndi,  denied  he  had  accepted 
it,  and  refused  to  pay,  saying  (he  alleged)  that  he 
had  received  no  ronsideration  for  it.  Kefore  the 
failure  of  iS  A,  who  had  not  paid  the  consideration 
as  stipulated,  the  defendant  pressed  him  for  payment 
of  the  consideration  for  the  hundi,  and  8  A  wrote 
and  delivered  to  the  defendant  the  following  letter, 
dated  September  16th,  1867,  from  himself  to  his 
firm  in  Calcutta :  *'  Further,  I  sent  you  a  chitti 
(hundi)  for  &2t5(  0,  drawn  by  Bhugwan  Das  (the 
defendant)  upon  Bhugwan  Das  upon  (us),  Calcutta  % 
value  deposited  by  me  on  September  13th,  18G7,  pay* 
able  forty -one  days  after  date  in  Company's  rupees. 
I  have  taken  a  hundi  of  this  description,  which  }  on 
will  pay  on  its  due  date.  The  money  has  not  been 
paid,  for  which  I  give  this  puja  in  writing,  which 
you  will  know."  After  8  A's  failure,  and  after 
the  defendant's  refusal  to  pay  on  the  due  date,  the 
plaintiff  made  the  arrangement  with  <$  A*  which  is 
embodied  in  the  following  letter  from  ^  ^  to  the 
plaintiff,  dated  November  3rd,  1867 :  "  Further,  I  dis- 
counted with  you  at  Calcntta  hundis  forfi5,000, 
which,  one  Pitam  Das  coming  to  Calcutta,  were  paid 
off  in  the  following  manner  :  a  hundi  for  B2,&00 
drawr.  by  Bhugwan  Das  on  Bhugwan  Das  value  de- 
posited by  me  on  the  15th  day  of  the  light  side  of 
the  moon  in  Bbadra,  payable  forty 'one  days  after 
date  ill  Company's  rupees  ;  and  a  hundi  for  H2,590 
by  Gapi  Shaw,  Debi  Shaw,  Badha  Shaw,  Bam  Sahayi 
Boy,  value  deposited  by  me  on  14th  day  of  the  light 
side  of  the  moon  in  Bhadra  payable  forty-one  days 
alter  date  in  Company's  rupeos.  I  discounted 
hundis  of  this  description,  and  out  of  them  I  paid 
H  2,200  in  cash  through  Syad  Mahomed  Hossein 
Khan  Sahib.  The  balance,  ft  2,800,  is  due,  the  con- 
dition for  payment  of  which  is  as  follows  (here  fol- 
lows the  manner  in  which  payment  was  to  be  made)  ; 
I  made  an  agreement  of  this  sort,  and  I  will  pay  the 
whole  of  the  amount,  inclusive  of  interest  at  8  annas, 
and  will  take  the  two  hundis  from  Bhai  ICam  Eissen 
Futteh  Chund,  with  whom  they  are  kept.  Should  I 
not  pay  the  money  according  to  the  condition,  then 
you  have  the  authority."  For  the  defendant  it  was 
contended  that  the  effect  of  the  letter  of  16th  Sep- 
tember was  to  make  the  defendant  a  surety  only  for 
8  A;  that  the  plaintiff  had  notice  of  this  at  the 
time  of  entering  into  the  agreement  giving  time  Uy 
8  A,  which  therefore  operated  as  a  release  to  the 
defendant.  In  a  suit  by  the  plaintiff  to  recover  the 
amount  of  the  hundi  from  the  defendant,  the  Court 
found  that  it  was  not  proved  that  the  hundi  had 
been  accepted  by  the  defendant,  but  held  that,  whe- 
ther the  effect  of  the  agreement  contained  in  the 
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8f€  Custom        .    L  Ii*  B^  10  AIL,  868 

See  J  usiBDiOTiov  ov  Civa  Coubt — Pbi. 
TAOT,  Invasion  ov. 

See  Casbs  undbb  Pbbsokiption — Easb- 

MKNTS— PbITACT. 

See  Right  ov  Suit^Pbiyaot,  Intasion 

OB. 

—  IntruBionon — 


See  Cbdcinal  Trbsfasb. 

[L  Ii.  B..  22  Calo^  S91^  984 

See  Pbna£  Codb,  s.  382. 

[I.  Ii.  B.»  18  AIL,  246 

PRIVATE  BKPENCE,  BIOHT  OF— 

See  CULPABLB  HOKIOIDB. 

[12  W.  B.,  Or.,  16 
I.  Xi.  B.,  8  All.,  268 

See  RiOTiNO        .         .     1  C.  L.  B«,  621 

[10  O.  Ii.  B.,  678 

L  Ii.  B.,  18  Mad.,  148 

I.  Ii.  B.,  24  Gale.,  686 

L  Ii.  B.,  26  Calo.,  674 

1. Commencement  of,  and  restrio- 

tions  on,  right— Penal  Code,  #*.  97,  i^P.— The 
righ£  of  priyate  defence  as  described  in  s.  97  of  the 
Penal  Code  is  subject  to  the  restrictions  mentioned 
in  s.  99,  that  is>  it  should  be  exercised  only  in 
the  defence  of  one's  own  body  or  that  of  another 
person  against  an  offence  affecting  the  human  body. 
'Under  s.  102,  the  right  commences  only  on  a 
reasonable  apprehension  of  danger  to  the  body  caused 
by  an  attempt  or  threat  to  commit  an  offence,  and 
by  s.  99,  d.  4,  the  right  is  restricted  to  not  inflicting 
more  hurm  than  it  is  necessary  to  inflict  for  the 
purpose  of  defence.  Qctbbv  «.  Qobabdhan  BHtrrAN 
[4  B.  Ii.  &,  Ap.,  101 :  18  W.  B.,  Cr.,  66 

.2. Extent  of  right— Penal   Code, 

«.  103  and  #.  99. — The  right  of  private  defence  under 

s.  103  of  the  Penal  Code  is  restricted  by  s.  99  of  that 

'Codie,  and  does  not  extend  to  the  inflicting  of  more 

harm  than  it  is  necessary  to  inflict  for  the  purpose 

vof  defence.    Qvbbn  v.  Dhununjai  Poly 

[14  W.  B.,  Cr.,  68 


8. 


Commencement  and  extent 


of  the  right— Penal  Code,  ss.  99,  106— Informal 
Hon  of  offence  to  he  committed, — ^The  third  clause  of 
8.  99  of  the  Penal  Code  must  be  read  with  the  first 
Hdause  of  s.  105.  The  right  of  private  defence  of  pro- 
perty commences  when  a  reasonable  apprehension  of 
danger  to  the  property  commences.  Before  such 
apprehension  commences,  the  owner  of  the  pro- 
perty is  not  called  upon  to  apply  for  protection 
to  the  public  authorities.  The  npprehension  which 
justifies  a  recourse  to  the  authorities  ought  to 
be  based  on  some  information  of  a  definite  kind 
at  to  the  time  and  place  of  the  danger  actually 
threatened.  The  accused  No.  1  received  information, 
•one  evening,  that  the  complainants  intended  to  go  on 
^118  land  on  the  following  day  and  uproot  the  juvari 
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— eoniinmed. 

seed  sown  in  it.  At  about  3  o'clock  next  morning  ho 
was  informed  that  the  complainants  had  entered  on 
his  land  and  were  ploughing  up  the  seed.  Thereupon 
he  at  once  proceeded  to  the  «pot,  followed  by  the 
other  accused,  and  remonstrated  with  the  complainants. 
The  complainants,  without  pa^'ing  any  attention  to  his 
remonstrances,  commenced  an  attack  on  the  accused. 
In  the  fight  which  ensued,  both  sides  received  serious 
injuries,  and  the  leader  of  the  complainants'  party 
was  killed.  The  accused  were  thereupon  charged  and 
convicted,  under  ss.  304,  114,  325,  and  828  of  the 
Penal  Code,  of  culpable  homicide  not  amounting  to 
murder,  of  volnntanly  causing  grievous  -hurt,  and  of 
causing  hurt.  Held,  reversing  the  convictions,  that 
the  complainants  being  the  aggressors,  the  accnsed 
had,  under  the  circumstances,  the  right  of  private 
defence,  both  of  person  and  of  property,  and  that,  in 
the  exercise  of  this  right,  they  did  not  inflict  more 
harm  than  was  necessary.  Held  also  that  the 
accused  were  not  bound  to  act  on  the  information 
received  on  the  previous  evening  and  seek  the  protec- 
tion of  the  public  authorities,  as  they  had  no  reason 
to    apprehend    a    night-attack    on    their    property, 

QUBBN-ElCFBBBB  v.  NaBSAVG  PaTHABHAI 

[L  Ii.  B.,  14  Bom.,  441 

4. Pleading  right —Ptfr#ojMt»t?t^ 

ing  attach,— Th&  right  of  private  defence  cannot  be 
pleaded  by  persons  who,  believing  they  will  be 
attacked,  court  the  attack.    QrBBy  v.  Nowabdbb 

[W.  B.,  1864,  Cr.,  11 

6.   ' ■_ Onmt  proband i — 

Alternative  plea . — It  is  for  those  who  raise  the  plea 
of  private  defence  to  prove  it.  The  act  charged  can- 
not be  denied,  and  the  plea  of  private  defence  raised 
as  an  alternative.  If  raised,  a  full  account  of  the 
occurrence  must    be    given  in  evidence.    Ib    thb 

HATTBB  OB  THB  PBTITIOB  OF  JAMBS  SiBDAB 

[1  C.  Ij.  IL,  62 

6. '  Right  of  private 

defence— Plea  of  acoueed,—li  the  accused  pleads 
not  guilty  and  does  not  admit  the  a<t,  but  the  pleader 
for  the  defence  advances  in  his  argument  the  plea  of 
the  right  of  private  defence,  the  duty  of  the  Court  is 
to  accept  the  plea  if  it  appears  upon  the  evidence, 
either  for  the  prosecution  or  from  the  defence,  that 
what  was  done  by  the  accused  was  in  self-defence. 
Paspttt  Gofb  v.  Bam  Bhajan  Ojba 

[1 C.  W.  TSr.,  646 

7, -— Onnt  prohandi — 

Evidence  Act,  s.  105, — Where  the  accused  had  been 
convicted  of  riot  under  s.  148  and  of  grevions 
hurt  under  s.  826  of  the  Penal  Code,  the  Sessions 
Judge  on  appeal  held  that  the  complainants  had, 
themselves  been  the  aggressors,  and  that  the  accused 
had  merely  exercised  the  right  of  private  defence; 
hut,  inasmuch  as  they  had  not  set  up  the  plea  of 
private  defence,  he  i-onsidered  it  was  not  competent 
to  him  to  set  aside  the  conviction.  Held  that, 
though  the  onus  was  on  the  accused,  the  finding  of 
the  Judge  amounted  to  one  that  thgy  had  discharged 
that  onus,  and  on  that  finding  the  accused  were  en- 
titled to  an  acquittal    Iv  thb  icattbb  ob  Eau 

ChVBN  MOOKBBJBB  11  C.  Ii.  B.,  282 
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— eoniinusd. 


8.  ISzeroise  of  right — Possession, 

— A  party  in  postession  of  land  u  legally  entitled  to 
defend  his  poneaeion  against  another  party  seeking  to 
eject  him  by  force.    Qitbbv  r.  TrLsi  SiiraH 

[2  B.  Ii.  B.,  A.  Cr.,  16:  10  W.  B.«  Cr.,  64 

Queen  p.  3f  okeb  .    12  W.  B.,  Cr.,  16 

9.  — _      ^     -  Dispute  (Ts  to  pos' 


§ession  of  land. — ^Where  A  ib  \n  actual  peaceable 
possession  of  land,  B*b  attempt  to  recover  possession 
of  it  by  force  is  an  illegal  act  which  d  has  a  right 
to  resist.  If  JB  nses  force  in  carrying  ont  his 
attempt,  A  has  a  right  to  oppose  force  to  force,  and 
to  inflict  npon  B  snch  injury  as  is  necessary 
to  compel  him  to  desist.  Qveeh  r.  Saohbb  nlias 
Saoheb  Bolbr       .  .    7  W.  B.,  Cr.,  112 


10. 


Criminal  trespass. 


— Penal  Code,  ss.  99  and  104. — Where  the  oifcnce 
wUch  occssions  the  right  of  private  defence  of 
property  is  criminal  trespass,  the  ri^ht  of  defence 
under  s.  104  of  the  Penal  Co^le  only  extends  (subject 
to  the  restrictions  of  s.  99)  to  the  voluntarily  causing 
to  the  wrong-doers  some  harm  other  than  death. 
QuEBif  0.  Gobubbbvk  Pari        14  W.  B»,  Cr.,  74 


11. 


Culpable  homicide 

— The  legal  right  of  private  defence  of  the  body 
and  property  is  not  exceeded  by  a  person  who  is 
attacked  by  another  with  a  spear,  and  who  strikes  a 
blow  with  a  latee,  which  results  in  the  death  of  the 
party  attacking,  and  snch  right  of  private  defence  of 
the  body  extends,  under  s.  100  of  the  Penal  Code,  to 
the  takiner  of  life  where  grievous  hurt  is  reasonably 
apprehended.    Queen  v.  Moizudtn 

[11 W.  B.,  Cr.,  41 


12. 


-  Penal  C ode,  9u  lis. 


804  —  Culpable  homicide,  ~  The  prisoners,  who 
in  resisting  a  sudden  attack  made  upon  them  by 
certain  persons  for  the  purpose  of  cntting  their  crop, 
and  when  they  had  no  time  to  complain  to  the  police, 
inflicted  a  wound  on  one  of  them  with  a  bamboo,  from 
the  effects  of  which  the  man  died,  were  convicted 
by  the  Sessions  Judge  under  ss.  148  and  304  of  the 
Penal  Code.  The  High  Court  acquitted  the  prisoners, 
holding  that  the  force  used,  or  the  ia juries  inflicted, 
were  not  such  as  to  exceed  their  rights  of  private 
defence  of  property.  Queen  v,  Oooroq  Churn 
Chano  .    6  B.  Ij.  B.,  Ap.,  8  :  14  W.  B.,  Cr.,  68 


18. 


Penal  Code,  s.  100, 


el  2,  and  s.  f03,  el,  4.— Under  the  facts  of  this 
case,  a  person  was  held  to  have  rightly  exercised  the 
i^ht  of  private  defence  as  contemplated  in  cl.  2, 
s.  100,  and  cl.  4,  s.  103,  Penal  Code,  though  in 
the  exercise  of  such  right  he  killed  one  of  his 
aggressors.    Queen  v.  Bam  Laix  Sinoh 

[22  W.  R,  Cr.,  61 


14. 


Souse-break  ing 


— Limits  of  right  of  defence, — ^The  right  of  private 
defence  of  property  against  house-breaking  does  not 
extend  to  causing  the  death  of  the  house-breaker 
when  he  has  made  his  escape  from  the  premises 
empty-hlnded,  and  is  at  some  custance  from  the  place. 

TO&.  IT 
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— continued. 

No  more  harm  should  be  done  than  is  necessary  to 
effect  his  capture.    Queen  r.  Bolaki  Joijahad 

[lB.Ii.  B.,  aN.,8:  10  W.  B.,  Cr.,8 


16. 


Attaching    man 


found  in  house  at  night, — The  accused  was  attacked 
by  a  man  whom  he  found  by  a  hole  cut  in  his  house 
for  the  purpose  of  committing  a  burglary,  and  struck 
the  man  a  blow  which  caused  his  death.  Held  that 
the  accused  simply  exercised  his  right  of  private 
defence,  and  had  committed  no  crime.  Queen  r. 
PblkooNushto  .        .    2W.  B.,Cr.,  42 


16. 


Bouss'trespass 


with,  intent  to  commit  aduHerif — Penal  Code,  ss.  96, 
104,— Where  a  person  assisted  by  a  friend  retaliated 
severely  on  another  who  trespassed  into  his  house 
with  the  object  of  having  intercourse  with  his  wife, 
he  was  held  to  have  committed  no  offence ;  ss.  96  and 
104  of  the  Penal  Code  justifying  him  in  causing  any 
harm  short  of  death  ta  the  trespasser ;  and  his  friend 
was  ^Iso  acquitted  as  having  aided  him  to  commit  no 
offence.    Quebn  v.  Dhauuun  Teli 

[20  W.  B.,  Cr.,  86 


17. 


Resisting  police 


officer  making  search  without  warrant — Obstruction 
of  public  sernant— Penal  Code,  s.  99 — Criminal 
Procedure  Code,  1861,  s,  185,— An  officer,  subordi- 
nate to  an  officer  in  charge  of  a  police  station,  who  was 
deputed  by  the  latter  to  make  an  inquiry  under  s.  185 
of  the  Code  of  Criminal  Procedure,  attempted 
without  a  search  warrant  to  enter  a  house  in  search 
of  property  alleged  to  have  been  stolen,  and  was 
obstructed  and  resisted.  Held  (applying  s.  99  of  the 
Penal  Code)  that,  even  though  the  p:)lice  officer  was 
not  strictly  justified  in  searching  the  house  without  a 
warrant,  the  person  obstmctin$r  and  resisting  could 
not  set  up  the  illegality  of  the  officer's  procecniing  as 
a  justification  of  his  obstruction,  and  it  was  not  shown 
that  that  officer  was  acting  otherwise  than  in  good 
faith  and  without  malice.  Bsa.  v.  Vtankatray 
Shriniyab       ....    7  Bom.,  Cr.,  60 


18. 


Penal  Code  (Aot 


XLV  of  1860),  8.  99— Obstruction  of,  and  resist- 
ance to,  Inspector  searching  house  without  warrant 
— Office  acting  illegally,  hut  in  good  faith — 
Madras  Abkari  Act,  ss,  31  and  86, — A  Sub-In* 
spector  of  Salt  and  Abkari  attempted,  without  a  search 
warrant,  to  enter  a  house  in  search  of  property,  the 
illicit  possession  of  which  is  an  offence  under  the 
Madras  Abkari  Act,  and  was  obstr acted  and  resisted. 
Held  that,  having  regard  to  s.  99  of  the  Penal 
Code,  even  though  the  Sub-Inspector  was  not  strictly 
justified  in  searching  a  house  without  a  warrant,  the 
persons  obstructing  and  resisting  could  not  set  up  the 
illegality  of  the  officer's  proceeding  as  a  justifteation 
of  their  obstruction,  as  it  was  not  shown  that  that 
officer  was  acting  otherwise  than  in  good  faith  and 
without  malice.    Qubbn-Bicfre88  v,  Phkot  Kotv 

[L  li.  B^  18  Mad.,  848 

18. 7  Penal  Code,  ss.  99 

a^d  186 — Voluntarifg  obstructing  a  public  servant 
in  discharge  of  his  duties— ManU  at  da  r^s  decree  — 
Execution  by  a  surveyor  under  Collector's  orders — 

10  B 
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PBIVATE       DEFENCE,      BIGHT      Ol* 
^—continued. 

Public  Junction. — In  a  gait  filed  in  a  Mamlatdar's 
Court  nnder  Bombay  Act  III  of  1876,  the  plaintiff 
obtained  a  decree  against  the  accused  for  possession 
of  a  certain  piece  of  land.  When  the  Mamlatdar 
proceeded  to  execute  the  decree,  he  found  that  there 
was  no  land  corresponding  to  the  boundaries  set  forth 
in  the  plaint,  and  that  the  parties  were  joint  owners 
and  in  joint  occupation  of  the  land  in  dispute. 
Finding  himself  unable  to  execute  the  decree,  the 
Mamlatdar  referred  the  matter  to  the  Collector  for 
adyice  The  Collector,  on  looking  into  the  papers  of 
the  case,  ordered  a  surveyor  to  execute  the  decree  by 
dividing  the  land  in  dispute  and  putting  the  decree* 
holder  in  possession  of  his  share.  The  surveyor,  in 
attempting  to  execute  the  decree,  was  obstructed  by 
the  accused,  who  was  thereupon  tried  and  convicted  of 
voluntarily  obstructing  a  public  servant  in  the  dis- 
charge of  bis  public  functions,  under  s.  186  of  the 
Penal  Code  (Act  XLV  of  I860).  Held  that  the 
Collector's  order  was  entirely  ultra  vires  as  to  leave 
no  room  for  the  operation  of  either  the  first  or  the 
second  clause  of  s.  99  of  the  Penal  Code,  as  to  right  of 
private  defence.    Qubbk-Ev fbbbs  v.  Tulbibam 

[I.  li.  B.,  18  Bom.,  168 


20. 


Penal  Code, «.  99 


'^Meeietance  to  warrant  of  arreet  in  execution  of 
a  decree — Ateault  on  officer, — A  warrant  issued  for 
the  airest  of  a  debtor  under  the  provisions  of  s.  261 
of  the  Civil  Procedure  Code  was  initialled  by  the 
Munsarim  of  the  Court,  sealed  with  the  seal  of  the 
Court,  and  delivered  to  the  proper  officer  for  execution. 
The  debtor  forcibly  resisted  the  officer,  and  was  tried 
and  convicted,  under  s.  853  of  the  Penal  Code,  of 
assaulting  a  public  servant  in  the  execution  of  his 
duty  M  such.  Held,  with  reference  to  s.  99  of  the 
Penal  Code,  that  the  act  of  the  accused  did  not  cease 
to  be  an  oifence  on  the  ground  that  it  was  done  in  the 
exercise  of  the  right  of  private  defence.  Qubbv* 
Shpbbsb  r.  Janei  Pbasad  .  I.  Ij.  B.»  8  AIL,  288 


2L 


—Premeditated  riot. 


— ^There  can  be  no  right  of  private  defence,  either 
<m  one  side  or  the  other,  in  a  case  of  premeditated 
riot    QuBBN  r.  Jbolall        .    7  W.  B»,  Or.,  84 

Pen al  Code 


(Act  XL  r  of  1860),  $,  96  et  te^y.— When  a  body 
of  men  are  determined  to  vindicate  their  rights  or 
supposed  rights  by  unlawful  force  and  when  thev 
engage  in  a  fight  with  men  who,  on  the  other  hand, 
are  equally  determined  to  vindicate  by  unlawful  force 
their  rights  or  supposed  rights,  no  question  of  self- 
defence  arises.    Qubbv-Ehpbbsb  v.  Pbao  Dat 

[I.  Ii.  B.,  20  AVL.  458 

28r 


Penal  Code,9, 104 

— Pereone  acquitted  of  culpable  homicide,  but 
eonvicled  of  rioting,  -  In  an  affray  respecting  land 
one  of  the  aggressive  party  was  killed.  The  prisoners, 
who  were  exercising  the  right  of  private  defence 
of  property,  were  acquitted  by  the  jury  of  culpable 
homicide,  but  convicted  of  rioting.  Held  that,  not 
being  legally  guilty  of  any  offence  coupled  with  riot- 
ing, and  not  being  rioters  or  members  of  an  unlawful 
assembly,  they  could  claim  the  benefit  of  s.  104, 


PBIVATE      DEFENCE, 

— continued. 

Penal  Code  :  they  were  therefore  released, 
r.  MiTTo  Sivan  .8  W.  B., 


vn 


Cr^41 


24. 


-Rioting —  TTnla  y 


ful  at  tembly— Eight  of  private  defence  of  propertff 
•^ Penal  Code  (Act  XLV'ofiaSOJ,  «#.  97,  103, 104, 
105,  and  107, — A  party  of   persons  consisting   of 
some  five  peadas  and  a  number  of  coolies  sufficient  for 
the  work  to  be  done  went  to  a  spot  on  a  river  flowing 
through  the  lands  of  M  for  the  purpose  of  either 
repairing  or  erecting  a  bund  across  it  to  cauae  the 
water  to  flow  down  a  channel  on  the  lands  of  their 
master  T,    The  river  at  the  time  was  almost  dry,  and 
the  party  did  not  go  armed  ready  to  fight  or  use 
force,  and  they  did  not  during  the  subsequent  occur- 
rence use  force.      Having  arrived  at  the  spot  about 
10  A.K.,  they  proceeded  to  work  at  the  bund  until  the 
afternoon.    At  about  4  f.k.  a  body  of  men,  consisting 
about  1,200  in  all,  many  of  them  armed  with  lathis 
and  headed  by  the  prisoners,  who  were  servants  of  M, 
which  had  been  seen  collecting  together  during  the 
day,  proceeded  to  the  spot,  and  about  25  or  80  of  them 
attacked  T'n  men,  some  five  of  whom  were  more  or 
less  severely  wounded  with  the  lathis.      The  occur- 
rence resulted  in  the  conviction  of  some  of  M*b 
servants  for  rioting  under  s.  147  of  the  Penal  Code. 
M*B  people  wholly  denied  any  right  on  the  part  of  T 
to  construct  or  repair  the  bund,  and  had  previously 
denied    the  existence  of    such  right    and    refused 
permission  to  T  to  exercise  it.    It  was  contended  that 
the  assembly  of  Jf's  people  was  not  an  ''unlawful 
assembly  "  ;  that  the  interference  by  T'n  people  with 
the  channel  of  the  river  justified  them  in  coming  to 
stop  the  work,  and  the  show  and  use  of  force  in 
compelling  them  to  do  so.    Held  that  the  prisoners 
had  been  rightly  convicted.      Held  further  that,  as 
no  right  of  private  defence  of  property  is  conferred 
by  the  Penal  Code,  except  as  against  the  perpetrators 
of  offences  under  the  Penal  Code,  and  that,  as  npon  the 
facts  of  the  case  as  found  no  offence  had  been  com- 
mitted by  Pa  people,  their  acts  amounting  merely  to 
a  civil  trespass,  and  as   there  was  no  pressing  or 
immediate  necessity  of  a  kind,  showing  that  there 
was  no  time  to  have  recourse  to  the  protection  of  the 
public  autborities,  no  question   as  to  the  right  of 
private  defence  arose  in  the  case.     Gavottiu  I^al 
Dab  V,  QuBEN-EvFBEBS  .  I.  Ij.  B.,  16  Calc,  206 

25. Treepaee— Penal 


Code,  S9.  97,  104,  105> — V^  here  A  trespassed  on  the 
lands  of  B,  whose  servants  seised  and  confined  A  till 
the  following  day,  when  B  gave  information  to  the 
police,  it  was  held  that  the  conduct  of  B  and  his  ser* 
vants  in  confining  A  could  not  be  supported  on  the 
ground  that  they  were  exercising  the  right  of  private 
defence  of  property  under  ss.  97, 104^  and  106  of  the 
Penal  Code.    Shubxtpooddin  r.  Easbikath 

[18  W.  B.,  Cr.,  64 

T reepaee-  2>e- 


mand  for  payment  of  rent, — Mere^  persistence  ia  de- 
mand for  rent  does  nofc  amount  to  trespass  justify- 
ing the  exercise  of  the  right  of  private  defence. 
Hahombd  Jan  e.  Khadi  Shbieh.  Hitbj^ath  Db 
V,  JoToopAL  Db.    Hvbib  Chvndsa  Dab  «.    Boil 
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AUDHIOABBB.  Ahxiipdt  «.  Anvitd  MoHim  Mo- 

SEO0Mi>AR  16  W.  B.,  Cr^t  76 


27. 


■Penal  Code,  a,  97, 


99 — Wrongful  dieiraintof  cropt.— Where  a  zamin- 
dar't  lervantt  enter  on  land  with  the  intention  of  dis- 
timining  the  crops  without  proper  notice,  the  raiyat- 
cwnen  are  justified  in  considering  sach  actions  as 
trespass.  Qu€ere — Would  the  raiyats  in  such  a  case 
be  protected  by  the  provisions  of  the  Penal  Code, 
■B.  97  and  99.  in  preventing  the  distraint  and 
confining  the  men  employed  to  make  it  ?  Qubbk  «. 
Kahhai  Shahit  88  W.  IL,  Cr.,  40 

PBIVATE  PBOSECUTOB. 

-  Bight  to  'p^peTB— Criminal  Procedure 


Code  (Act  XXV  of  1861),  #.  434.— Private  prose- 
cntor  not  allowed  to  appear  on  a  reference  to  the 
High  Court  under  s.  434  of  the  Criminal  Procedure 
Code.    QtTBBN  V,  Bakjai  Mozumdab 

[6  B.  li.  B.,  Ap.,  46 

S.  C.   SUDDUBirODBBV    SiBOAB  V.  BAM    JoY  Mo- 

jooiCDAB  .14  W.  B.,  Cr.»  61 

PBTVlIiEOE. 


"* , 


See  Dbtaxatioit     .    8  Bom.,  Cr.,  168 

[L  Ij.  B.,  6  Mad.,  381 

I.  la.  B.,  11  Mad.,  477 

L  li.  B.,  16  Mad.,  214,  414 

I.  L.  B.,  16  Mad.,  286 

1. 1-  B.,  17  Bom.,  127,  678 

I.  li.  B.,  22  Calc,  46 

I.  Ij.  B.,  17  Mad.,  87 

I.  li.  B.,  19  Bom.,  61,  840 

See  Palsb  Chabob. 

[L  li.  B.,  19  Bom.,  61 

See  Casbs  uudbb  Libbl. 

[I.  Ij.  B.,  14  Bom.,  97 
I.  li.  B.,  28  Calo.,  867 


firom  arrest. 


See  Cabbs  uhdeb  Abbbst — Citil  Abbbbt. 

See     COKTBMPT      OP     COTTBT— EPPBOT     OP 
COKTBHPT        .     4  B.  li.  B.,  O.  C  90 

See  PABDAVABHnr  Wokbit. 

[8  W.  B.,  282 

1  B.  Ii.  B.,  F.  B.,  81 

I.  Ii.  B.,  4  Calo.,  688 

I.  Ii.  B.,  7  Calo.,  19 

.    from,  attendanoe  in  Court. 

See  CA8B8  TTin)BB  Pabdakabhin  Wombv. 

See  Pabtibb — Pbitileobb  op  Pabtibb. 

[MarBh.,  627 
16  W.  B.,  129 

—  firom  suit. 

See  Cabbs  wsbb  JuBiBrionoK  op  Citil 
CorBT — FoBBiav  Ain>  Natitb  Bulbbb. 
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See  Abbitbation  —  AwabdB  —  Vamditt 

OP  Aw  ABBS  ABD  GBOFim  POB  BBTTIKa 

THBM  ABiDB     .  L  Ii.  B.,  4  Calo.,  281 

See  Cabbb  ttitdeb  Dbpauation. 

See  IirBPBcnoK  op  Docvmbvts. 

[I.  Ii.  B.,  2  Bom.»  468 
I.  Ii.  B.,  11  Calo.,  666 
I.  Ii.  IL,  12  Calc,  266 
L  Ii.  R.  16  Bom.,  7 
L  Ij.  B.,  22  Calo.,  106 

See  Cases  tthdbb  Libbl. 
L Professional  oommunioation 


— Attorney  and  client — Privilege— Act  I  of  1872, 
$,  126, — ^To  be  privileged  under  b.  126  of  the  Evidence 
Act  (1  of  1872),  a  communication  by  a  party  to  his 
attorney  must  be  of  a  confidential  or  private  nature. 
Where  defendants  at  an  interview,  at  which  the 
plaintiif  was  present,  admitted  their  partnership  to 
their  attorney,  who  was  then  also  acting  as  attorney 
for  the  plaintiff, — Held  that  the  attorney  was  not 
precluded  by  s.  126  of  the  Evidence  Act  (I  of 
1872)  from  giving  evidence  of  this  admission  to 
him:  Ist,  because  the  defendants'  statements, 
having  been  made  in  presence  and  hearing  of  the 
plaintiff,  could  not  be  regarded  as  confidential  or 
private  ;  2nd,  because  those  statements  did  not  appear 
to  have  been  made  to  the  attorney  exclusively  in  his 
character  of  attorney  for  the  defendants,  but  to  have 
been  addressed  to  him  also  as  attorney  for  the  plain- 
tiff. Mbmoit  Hajbb  IIaboov  Mahombd  V,  Abdttl 
Kabisi  .    I.  Ii.  B.,  8  Bom.,  91 

Privilege,  Extent 


TOL.  ZY 


of — Row  far  eolieitor  hound  to  disclose  eommuni^a" 
tion  made  in  course  of  emplotfment — Attorney  and 
client -Evidence  Act  (I  of  1872J,  #.  126.-~The  law 
relating  to  professional  communications  between  a 
solicitor  and  a  client   is  the  same  in  India  as  in 
England.    It  is  not  every  communication  made  by  a 
client  to  an  attorney  that  is  privileged  from  disclosure. 
The  privilege  extends  only  to  communications  made 
to  him  confidentially,  and  with  a  view  to  obtaining  pro- 
fessional advice.    Where  a  solicitor  claims  privilege 
under  s.  126  of  the  Indian  Evidence  Act  (I  of  187^, 
he  is  bound  to  disclose  the  name  of  his  client,  on 
whose  behalf  he  claims  the  privilege.     The  mere  fact 
that  the  client's  name  had  been  communicated  to  him 
in  the  course  and  for  the  purpose  of  his  employment 
as  solicitor  by  another  client,  affords  no  excuse,  unless 
it  was  communicated  to  him  confidentially,  on  the 
express  understanding  that  it  was  not  to  be  disclosed. 
But  a  solicitor  is  not  at  liberty,  without  his  client's 
expres%consent,  to  disclose  the  nature  of  his  profes- 
sional employment.      S.  126  of  the  Indian  Evidence 
Act  protects  from  publicity  not  merely  the  details  of 
the  business,  but  also  its  general  purport,  unless  it  be 
known  aliunde  that  such  business  falls  within  pro* 
viso  I  or  II    to  the    section.       At    an   interview 
between  a  solicitor  and  a  client,  the  solicitor  took 
down  a  certain  statement  made  by  a  person  named  A  B, 
who  was  in  his  client's  company,  and  whose  name 
was  communicated  to  him  in  the  course  and  for  the 
purpose  of  his  professional  employment.     A  B  was 
afterwards  tried  for  defamation,  and  the  solicitor  was 

10  B  2 


(    7087    ) 


DIGEST  OF  CASE8. 


(     7088    ) 


FBIVIIiSaiSD    COMMUNICATION 

— continued* 

examined  by  the  pro«ecntion  with  reference  to  the  state- 
ment made  to  him  by  the  accnsed  at  the  above  interview. 
The  Bolicitor  was  asked  whether  the  person  who  had 
made  the  statement  had  given  his  name  m  A  B,  The 
solicitor  declined  to  answer  the  question  on  the  ground 
of  privilege.  Seld  that  the  solicitor  was  bound  to 
answer  the  question,  unless  A  Ii*a  name  was  com- 
municated to  him  by  bis  client  in  confidence  with 
a  view  to  its  not  being  disclosed.  Fbamji  Bhioaji  v. 
if  oHAHSnro  Dkasbivq     .  L  Ij.  B.*  18  BoiZL,  268 


8. 


Commnnication  to 


Mukhtart  acting  as  pleaders  Jor  their  clients-- 
Evidence  Act  (I  oj  1872),  s,  i2^.— The  restrictions 
imposed  by  s.  126  of  the  Evidence  Act  in  respect 
Q^  what  are  known  as  privileged  communications 
extend  also  to  communications  made  to  mnkhtars  when 
iacting  as  pleaders  for  their  clients.  Abbas  Pbada  v, 
QuBBK'ExPBESs    .         .    I.  Ij.  B.,  26  Cala»  786 

[2  C.  W.  N.,  484 


4. 


Commnniration  to 


clerk  of  pleader— Fvidence  Act  CI  oJ  1872J, 
ss.  120, 127  —Per  Banbbjbb,  J,—S.  127  of  the  Evi- 
dence  Act  (I  of  1872)  extends  to  a  c<immunication  made 
to  the  pleader's  clerk  the  same  confidential  character 
that  attaches  to  a  communication  to  the  pleader  direct, 
under  s.  126.  Kambshwab  Pbbbhad  r.  Axanit- 
TULLA  .    L  li.  B.,  26  Calo.,  68 

[2  C.  W.  N.,  649 


6. 


Act  II  of  1855, 


#.  24t— Vakil  and  client.— 8,  24,  Act  II  of  1865, 
does  not  warract  a  vakil's  exclusion  from  the  witness- 
box,  though  it  may  excuse  his  answerint^  certain  ques- 
tions relating  to  communications  between  him  and 
his  client.    Doolab  J  ha  v.  1:i7NJBBT  Bot 

[16  W.  B.,  840 

6. Act   II  of  1S6R, 

«.  24—Mnkktar  and  client, — The  question  whether 
a  communication  between  the  accused  and  witness 
Is  privileged,  is  a  question  of  law  for  the  Judge  to 
decide.  Communications  between  mnkhtars  and 
their  clients  are  not  privileged  within  s.  24  of  Act  II 
pf  1855.  Qubbk  v.  Chandbakaivt  Chuokbbbuttt 
[I  B.  Ii.  B.,  A.  Cr.,  9 :  10  W.  B.,  Cr.,  14 

7. Prosecutor  in  cri* 

minal  case  and  his  attorney  and  clerk.—  Semhle — 
Communications  between  a  prosecutor  in  a  criminal 
case  and  his  attorney,  and  between  the  attomev  and 
his  clerk  with  respect  to  the  case,  are  not  privileged. 

Iir  THB  MATTBB  OB  TBB  FBTITIOK  OB  BBULIOS 

[12  B.  Is.  B.,  248 

8.  C.  QuBBw  r.  Bbliuob     .    20  W.  B.,X;r.,  61 

Statements  laid  before  coon- 


t 


wA— Legal  advice,  —  Statements  laid  by  clients 
before  counsel  for  the  purpose  of  obtaining  legal 
advice  are  privileged.  Munobbbshaw  Bbzokji  v. 
27BW  Dhvbumbbt  Sfinnihq  and  WBATma  Com- 
PAirr     ....    I.Ij.  fi.,  4  Bom.,  676 

9.  Letters     between    Qovem- 

ment  servants-  Diseoverg— Production  of  docu- 
ments—Solicitor and  client  — Act  XIV  of  1882, 
«.  iafl.— Letters  written  by  one  of  the  defendant's 
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servants  to  another  for  the  purpose  of  obtaining 
information  with  a  view  to  possible  future  litigation 
are  not  privileged,  even  though  tbey  might,  under 
the  circumstances,  be  required  for  the  use  of  the 
defendant's  solicitor.  In  order  that  privilege  may  be 
claimed,  it  must  be  shown  on  the  face  of  the  affidavit 
that  the  documents  were  prepared  or  written  merely 
for  the  use  of  the  solicitor.      Bifbo  Doss  Dbz  o. 

SBCBBTABT  OB  SXATB  BOB  Iin>IA  IN  COITVCIL 

[L  li.  B.,  U  Cala,  666 

10.  -  liOtters  between  solioitovs 

for  various  plaintiffs— ^//orn^y  and  client-^ 
Inspeciif  n  —  Production  —  Waiver  of  privilege, — 
The  plaintiifs  resided  in  England,  and  sued  the 
defendant  in  Bombay  for  specific  performance  of  ^n 
agreement  to  purchase  certun  premises.  This  agree- 
ment had  been  made  on  behalf  of  the  plaintiifs  by  Sl 
thek  agent  in  Bombay .  The  defendant  pleaded  that 
by  the  terms  of  the  agreement  it  was  provided  that 
the  deed  of  assignment  should  contain  a  covenant 
by  the  three  plaintiffs  to  indemnify  the  defendant 
against  any  claims  upou  the  premises  that  might  be 
made  at  any  time  by  or  on  behalf  of  the  representa- 
tives of  one  N,  The  defendant's  solicitor  prepared  a 
draft  assignment  which  contained  this  covenant,  and 
sent  it  to  the  plaintiff's  solicitors  (Itfessrs.  P  and  W% 
for  approval.  On  the  19th  March  1880  W  called 
upon  £,  the  defendant's  solicitor,  and  informed  him 
that  J£,  the  third  plaintiff,  refused  to  sign  any  deed 
which  contained  the  above  covenant.  At  this  inter- 
view W  read  to  B  portions  of  a  letter  written  with 
reference  to  the  proposed  deed  by  McQ-  4*  Co.  (soli- 
citors for  the  first  t»o  plaintiffs)  to  V,  the  solicitor  of 
the  third  plaintiff,  and  of  another  letter  written  by  V 
to  his  client,  the  third  plaintiff.  The  defendant  called 
upon  the  plaintiff  to  produce  these  letters  for  inspec- 
tion. Held  that  the  letters  were  privileged,  and  that 
the  fact  that  portions  of  them  had  been  read  to  the 
defendant's  solicitor  was  no  waiver  of  the  privilege 
as  regarded  the  parts  which  were  not  read.  Eat  0. 
PooBVNCHAND  PooNALAL   .  I.  L,  B.,  4  Bom.,  681 

11. liOttarB  by  client  to  solicitor 

— Discovery — Affidavit  of  documents — Sufficieneg 
of  affidavit — Further  affidavit — Inspection  ofdocw 
ments — Practice, — Where  in  an  affidavit  of  docu- 
ments privilege  is  claimed  for  a  correspondence  on  the 
ground  that  it  contains  instructions  and  confidential 
communications  from  the  client  (the  plaintiff)  to  his 
solicitor,  it  must  appear  not  merely  that  the  corres- 
pondence generally  contains  instructions,  etc.,  but 
that  each  letter  contains  instructions  or  confidential 
communications  to  the  attorneys  with  reference  to  the 
conduct  of  the  suit.  Bewicks  v.  Graham,?  Q.  B,  />., 
400,  followed.  Obibittal  Bane  Cobpobation  v, 
Bbown  &  Co.  I.  Ii.  B.,  12  Calc,  286 

12.  Statement  in   petition    to 

"NLo^^ixXvdkt^— Defamation.— Reld  that,  under  the 
oircnmstanoes  of  the  case,  the  allegations  contained 
in  a  petition  presented  by  respondent  to  the  Magis* 
trate  acting  in  his  administrative  capacity  cannot  be 
regarded  as  a  privileged  oommuuication  made  in  the 
course  of  ludicial  proceedings;  and  it  beinv  proved 
that  the  allegations  so  made  were  made  with  sinister 
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motive  and  malicioas  intentioiij  and  that  they  were 
irrelevant  to  the  occasion,  the  appellant  was  entitled 
to  tome  subBtautial  damages.  Chowdbby  Qcobdutt 
Sivdfi  9.  OoPAii  Da88    .        .  1  Agra,  88 

18,  Statement  to  ponohayet — 

Illegal  conviction /or  defamation, — Where  a  person 
called  upon  by  a  pnnchayet,  convened  by  the  com- 
plainant's relatives,  to  explain  why  he  had  made  a 
defamatory  remark  concerning  the  compliunant,  made 
a  statement  by  way  of  explanation, — Meld  that,  such 
statement  being  privileged,  a  conviction  for  defama- 
tion for  making  snch  statement  was  illegal.  Ik  bb 
dovnTDAPPA  Katak  .        .  1.  Ii.  B.,  7  MadL,  86 

14. ; Petition  to  Bevenne  Officer 

—  Defamation  —  Preeumptione  om  to  malice.  — 
-Certain  raiyats  in  a  samindari  village  addressed  a 
petition  to  the  tehsildar  praying  that  the  Village 
Hunsif  might  be  retained  in  office  notwithstanding 
the  zamindar's  application  for  his  removal.  The 
petition  imputed  criminal  acts  to  the  zemindar,  who 
DOW  sued  the  petitioners  for  damages  on  the  ground 
that  the  petition  contained  a  false  and  malicious  libel. 
It  was  found  that  in  fact  the  communication  was 
made  bond  fide,  and  that  there  was  some  ground  for 
smne  of  the  imputations.  Seld  the  petition  was 
a  privileged  communication,  and  the  alleged  libel  was 
Jiot  actionable.  The  question  when  malice  may  be 
presumed,  discussed.  Vbnkata  Nabasimha  v. 
KoTATTA  •    I.  Ii.  B.,  12  Mad.,  874 

18. Communication  by  a  servant 

<2f  a  company  to  one  of  his  subordinates  as 
to  another  subordinate — Defamation. — In  an 
action  for  damages  for  defamation  brought  by  a 
brewer  recently  employed  by  a  brewery  company 
against  the  local  manager  of  the  company,  the 
defamatory  statements  complained  of  were  contained 
in  a  letter  written  by  the  defendant  to  the  directors  of 
the  company,  and  also  in  a  letter  written  to  another 
brewer  in  the  employ  of  the  company,  in  which 
he  said  that  the  pUintiif ."  had  f ail^  most  utterly, 
and  I  have  been  compelled  to  inform  him  that 
you  will  take  the  position  of  senior  brewer  at 
the  brewery."  Held  that  all  these  statements 
were  in  the  nature  of  privileged  communications. 
Lbishhab  r.  HoLLAKD     .    L  Ii.  B.,  14  Mad.»  61 


16. 


Iietter  from  husband  to  wife 


—iCtidenee  Act  (I  ofl872Jy  e,  122— Letter  taken 
on  eeareh  of  wife* t  h'omse,—On  a  trial  for  the  offence 
of  breach  of  trust  by  a  public  servant,  a  letter  was 
tendered  in  evidence  for  the  prosecution  which  had 
been  sent  by  the  accused  to  his  wife  at  Pondicherry 
and  had  been  found  on  a  search  of  her  house  made 
there  by  the  police.  Held  that  the  letter  was  not  in- 
admissible in  evidence  against  the  accused  as 
being  a  privilpged  communication.  S.  122  of  the 
Evidence  Act  was  not  applicable.  Qvbbn-Empbbbs 
r.  BoBAOHin!  .  I.  Ii.  B^»  22  Mad.,  1 

to 

PBIVY  COUNOII.. 

See    GA8B8     TTHDBB      APPBAIi     TO     PBITT 

ConvoiL. 


PBTVY  OOUKCrL— ooncZikfsrf. 
Decree  of— 

See  Cabbs  uitdxb  ExsoTmoN  or  Dbobbb 
—  Obdebs  A2n>  Deobsks  ob  Pbity  Cow- 
oil. 


Execution  of  decree  of— 


•  See  Cases  vkdbb  Exboutiov  of  Dbcbbb— 
Obdbbs  akd  Dbobbbb  ov  Pbiyt  Couir- 
on. 

See  Cases  uItdeb  Limitatiok  Act,  18^7, 
AA!r.  180  (1859>  s.  19). 

See  Mbskb  Pbopits— Abbbsskbvtiv  Ki:b* 

cvTioK  Aim  Suits  bob  Mesvb  Pbobits* 

[6  B.  Ii.  B.,  606 :  18  Koore'e  I.  A.,  490 

16  W.  B,  80 
28  W.  B..  449 

PBIVY  CODNCIIi  APPEAIiB  ACT  (VI 
OP  1874). 

See  Cases  trvDEB  Appeal  to  Pbitt  Coirir- 

OIL. 

PBIVY  COUNCIIi,  PBACTIOB  OP— 

Col. 

1.  ADMISSION  TO  PbACTIOE   .  .  .  7091 

2.  JtBOOBD,  PBEPABATIOK  OB  .  •   7091 

3.  Appeals  bbom  Iittbblooutoby  Ob- 

debs         .....  7091 

4.  Enlaboibg  Timb  bob  Appbal  .  7092 

5.  Special  Lbatb  to  Appeal  .  7092 

6.  Leave  to  dbbevd  Appeal  .  7097 

7.  Cbosb-appeal         ....  7098 

8.  Valitatioh  OB  Appeal     .         .        .  7099 

9.  Stat    ob    PBOCBSDiNas    is   Ikdia 

pending  Appeal  .         .  7101 

10  WiTHDBAWAL  OB  Appeal  .        .  7108 

11.  iNSOLTENOr  OB  APPELLANT    .     .  7l04 

12.  Death  ob  Pabtt  on  Becobd    .         .  7104 
18.  SuBSTiTirriON  ob  Appellant    .         .  7104 

14.  DismssAL  OB  Appeal  bob  Want  ob 

Pboseoution    .        .        .         .7105 

15.  Bestobation  ob  Appeal  .  7106 

16.  Rbhission  ob  Case  to  India  .        .  7108 

17.  Pbaotiob  as  to  Objections     .        .  7  OD 

18.  Bbtitob  ob  Appeal        .        .        .  7113 

19.  Questions  ob  Fact         .        •         .  7113 

20.  Conourbent  Jitdgmbntb  on  Facts    7117 

21.  Bb-hbabing 7124 

22.  Leave  to  bbinq  bbesh  Sinr   ..        .  7126 
28.  ENBOBonre  Exbcutton  of  Obdeb    .  7126 

24.  Costs    .        .         .        .        •        .  7126 

25.  Cbiminal  Cases  .        .7139 


(    7091    ) 


DIGBS7  OF  CASBB. 


(    7008    ) 


FRIVT      COUB'CIL,      PBACTICE      OT 


See  Cabss  inn>KE  Atfkalto  Peitt  Cow- 
cot — Pbacticb  kXD  Pbocbditbx. 

1.  ADMISSION  TO  PBACTICE. 

RqIbb  of  dlst  of  March  1871- 


Vmkil  of  Sigh  Comrt.^  The  words  of  at.  2  and  3  of 
UieBnlesof  31«k  MMxch  1871  are  sach  tlut  the  cUaea 
off  pcnoos  to  be  ■dmiUed  to  pimciue  in  the  PriTj 
Coondl  iniui  be  either  idlidton  or  otheim  practiriiig 
in  London,  or  lolidtorB  admitted  by  the  High  Conii 
in  India  or  in  the  Colonies,  respectively,  and  hare 
not  left  an  nndefined  das  admisnble  at  the  dis- 
cretion of  the  Jndidal  Connuttee.     Iv  thx  mattxb 

or  THX  TETOSOW  OF  TWIDAUI 

(X  Ii.  B^  18  Cala,  636 
IhIL.16I.A^168 

2.  BECOBD,  PBEPABATION  OF. 


limited  to  one  of 
several  ieanes  of  law— 0«t««tVm  of  immaterial 
wurtter  in  preparation  of  printed  book, — In  a  suit  in 
which  the  original  Court  had  framed  and  decided 
seTeiml  issues,  the  High  Court  on  appeal  confined 
thdr  dedsion  to  the  questions  which  in  thdr  opinion 
goremed  the  case,  lesTing  other  issues  undecided 
as  not  affecting  Uie  result  after  the  dedfion  to 
whidi  they  had  come.  Afterwards  the  snit  w«i 
admitted  to  appeal  in  conformity  with  .s.  603, 
Code  of  Civil  Procedure.  In  the  preparation  of 
the  printed  copy  of  the  record  the  question  arose 
whether  the  copy  should  be  made  of  the  whde 
record,  or  of  only  so  much  of  it  as  was  mate- 
rial to  the  correctness  of  the  High  Court's  ded« 
sion.  'I  heir  Lordships  directed  that  only  so  much 
of  the  original  record  as  bore  upon,  and  was  mate* 
rial  to,  the  questions  dedded  by  the  High  Court, 
and  the  subject  of  the  appeal,  should  l^  printed 
in  the  copy.  Ykitkata  Subita  Mahipati  Bax 
Kribhha  Bag  •.  Cofrt  ov  Wasds 

[I.  ii.  B.,  SO  ICad.,  896 
I..  B.»  84 1.  A^  IM 

8.  APPEALS  FBOM INTEBLOCUTOB  Y  OBDEBS. 


3.- 


— There    is    no   law 

which  requires  a  suitor  to  appeal  from  interlocutory 
orders  under  penalty  of  forfdting  for  ever  the 
benefit  of  the  connderation  of  the  Appellate  Court. 
The  Privy  Council  have  in  many  cases  coirrected 
srronecus  interlocutory  orders  on  the  appeal  of  the 
whole  cause  coming  before  them.  llOHBSHrB  SnieH 
«.  Gom>viiiT  or  Ibdia 

[3  W.  B.,  P.  C.»  45 :  7  Koore'B  I.  A.»  288 

Shbobath  aliae   BuBBAT    Eaxa  r.   Bajuath 
alias  CfiOTAT  Easa 

[1  Ind.  Jnr^  N.8^  161:  6  W.  B^  P.  C.»  81 

10  Moore'B  I.  A^  418 

FOBBBfl  V.  AMBBB0OVI8BA  BbOITM 

[1  Ind.  Jur.,  JX.  81,  U7 

5W.B..P.C.,47 

10  Moore's  I.  A^  840 


COUB'CIL,      PBACTIGK     OV 
— ccmHmmed, 

4.  SNLABQIKQ  TIICE  FOB  APPJBAIi. 

4.   Jmriadletion    of    Judicial 

Committee  as  to  i^iplicatioii  to  enlarge 
time  for  appeaL— The  Judkial  Committee  have 
no  jurisdiction  to  entertain  an  application  for 
eixtension  of  time  to  i^pcal  until  tiie  petition  of 
appeal  is  lodged.  Where  it  i^ipeared  thatan  inquiry 
was  pending  before  the  Master  in  the  Court  bdow, 
arising  out  of  the  decree  which  was  the  subject  of  the 
appeal,  the  result  of  whidi  might  render  the  prose- 
cution of  the  appeal  unnecesssry,  the  Judicial  Com- 
mittee enlarged  the  time  prescribed  by  Bule  5  of  the 
Order  in  Council  of  ISth  June  1B5S  for  prooeeutiott 
thereof,  until  further  order.  GmrGABHiTB  Sbal  e. 
Babdamovbt  D088BB     .    6  Moore's  I.  A^  90^ 


5.  SPECIAL  LEAVE  TO  APPEAL. 

IPorm  of  petition— ^flieaAHeal 


5.  -     

of  a  petition  too  general  and  ragne, — It  is  incnm* 
bent  upon  a  party  applying  for  special  leave  to  appeal 
to  set  out  in  the  |>etition  a  full  statement  of  the 
facts  and  legal  grounds,  to  show  that  there  is  a  sub- 
stantial esse  on  the  merits,  and  a  point  of  law  in- 
volved, proper  to  be  detennined  by  the  Appdlate 
Court.  A  petition  for  special  leave  to  appeal  con- 
tained a  general  statement  of  the  proceedings  in  India* 
and  an  averment  that  they  were  irregular  and  con- 
trary to  law.  Such  petition  ordered  to  be  dismissfd 
or  to  stand  over  for  amendment  as  being  too  gcnersl 
and  vague.  On  the  amended  petition,  stating  in  de- 
tail the  facts,  and  specifically  showing  legal  grounds 
of  objection  to  the  decrees  and  order  of  the  Court 
below  refusing  leave  to  appeal,  special  leave  to  appesl 
was  granted.  Gobbb  Mohbb  Dobbbb  r.  JveocT 
Indbo  Nabadi  Chowdbt     .   11  Moore's  I.  A.,  1 


6. 


Application  for 


leave 
A   petitaon 


^OmitMion  of  material  facte — Coet*. 
for  special  leave  to  appeal  being  ex^parte,  it  is  a  um> 
versal  and  most  important  rule  of  the  Court  that 
every  fact  which  is  material  to  the  determination  of 
the  question  raised  upon  the  petition  should  be  truly 
and  fairly  stated,  and  where  there  is  an  omission  dt 
material  facts,  whether  it  arises  from  improper  inten- 
tion on  the  part  of  the  petitioner,  or  whether  it  arises 
from  acddent  or  negligoice,  still  the  effect  is  the 
same,  if  the  Court  has  l^en  induced  to  make  an  order 
which,  if  the  fscts  had  been  fully  before  it,  it  iroald 
not,  or  might  not,  have  been  induced  to  make.  Where 
the  Court  was  of  opinion  that  there  had  been  no  inten- 
tional misrepresentation,  and  that  there  had  been 
dday  on  the  other  side,  it  disdtaxged  an  order  giving 
special  leave  to  appeal  where  an  important  fiict  had 
been  kept  from  tiie  Court,  without  costs,  remarking 
that  it  would  have  thought  it  ri^t,  whether  the 
mistake  was  intentional  or  not,  to  nave  given  costii 
had  it  not  been  for  the  dday.  Mohtv  Lall  SookcIi 
e.  Bbbbb  Dosa  8  Moore's  I.  A.,  188 

7. — 


' Incorrect    eiait* 

Men/  of  facte— Incorrect  statement  ae  to  valmatioB. 
— In  this  case  the  Privy  Council  originally  gare  leat'e 
to  appeal,  provided  satisfactory  evidence  were  sup" 
plied  by  the  appdlants  to  the  Begiskrar  of  the  Sudd«r 


(    7008    ) 


DIGEST  or  CASES. 


(    7094    ) 


FBIVY      OOUirOIL,      PBAOTICE      OV 

— eontinmed, 

6.  SPECIAL  LEAVE  TO  APPEAL— eontinuBd. 

Court  that  the  real  or  market  value  of  the  land  in 
dispute  exceeded  B10,000.  This  order  was  snbse- 
qnently  discharged  as  obtuned  upon  an  incorrect 
statement  of  the  facts,  it  appearing  afterwards  that 
the  appellants  had  satisfied  the  Registrar  that  the 
real  or  market  value  of  the  land  exceeded  fil0,000. 
The  appeal  was  restored^  with  a  general  suggestion 
that  the  terms  of  the  Bengal  Stamp  Regulation  (X  of 
1829)  upon  the  subject  of  value  should  be  carefully 
attended  to.  MoHuir  Loll  Sookul  v,  Dbbbb 
D086  DVTT  2  W.  B.»  p.  C,  9 

^  [8  Moore's  I.  A.,  492 


8. 


Beasons   omitted  in  order 


admitting  to  review— C««t7  Proeedmre  Code 
(Ad  XIV  of  1682),  «.  «JW.— With  reference  to  the 
requirement  in  s.  626  of  the  Civil  Procedure  Code  that 
reasons  should  be  recorded  by  the  Judge  granting  an 
order  of  admission  to  review,  the  mere  omission  to 
record  them  was  not  held  a  ground  for  granting 
special  leave  to  appesl  from  the  order  or  from  the 
decree,  which  was  subsequently  made.  Shankab 
Eaesh  r.  BVLWANT  Sutoh.  Ez-pabtb  Shaneab 
Baksh  .      I.  L.  R.,  27  Calo.,  838 

[L.  B.  27  I.  A.,  79 
4C.W.ir.,208 


9. 


Counter-petition  to  dismiBS 


appeal — Leave  to  appeal  granted  ex^parte, — If 
leave  to  appeal  be  granted  ex'parte,  the  respondent 
may,  as  a  matter  of  course,  present  a  counter- petition 
to  dismiss  the  appeal.  Sibkabain  Ghosb  «.  Hullo- 
DHVB  Dobs  ...        6  Koore's  I.  A^  207 


10. 


Appeal    in   matter    not 


strictly  api>ealable— ^>'<a^  SS^4  Will.  IV„ c,4U 
— Where  a  matter  has  been  referred  by  Her  Majesty 
to  the  Judicial  Committee  wMch  is  not  strictly  an 
appealable  grievance,  their  Lordships  may,  under  the 
reservations  contained  in  3  &  4  Will.  lY.,  c.  41, 
advise  Her  Majesty  to  ^rant  the  petitioner  leave  to 
appeal.    Mobgak  v.  Lbboh  2  Moore's  I.  A.,  428 

U. Special  leave  w^here  no  ap- 
plication made  in  Ibidia  -  Case  under  appeal' 
able  value.— The  Judicial  Committee  will  not  enter- 
tain an  application  for  special  leave  to  appeal  to  Her 
Majesty  in  Council  from  a  decree  of  the  High  Court 
where  the  subject-matter  in  suit  is  under  the  appeal- 
able value  prescribed  by  ss.  39  and  46  of  the  Bumbay 
Charter  of  1862,  uidess  the  petitioner  has  applied  to 
the  High  Court  for  such  leave  and  has  been  refused. 
OTmaowA  EoHB  Malvpa  v.  Ebawa  Eomb  Jogafa 

[18  Moore's  I.  A.,  488 

12. Special  leave  where  appli- 
cation in  India  not  made  -within  time — 
Order  giving  intereei  on  amount  of  decree. — Leave 
to  appeal  was  granted  on  payment  of  costs  from  an 
order  of  the  Sudder  Court  at  Bombay  decreeing  in-, 
terest  upon  the  amount  awarded  by  the  judgment  of 
the  Court,  the  appellant  having  failed  to  apply  to 
the  Court  in  India  within  six  months  as  required  by 
the  Order  im  Council  of  10th  April  1888.  EiBKLAim 
V.  MoDBB  Pbbtoitjbb  Khoobbhbdjbb 

[8  Moore's  I.  A^  220 


PBIVY      COUXrOUi,      FBACnCE      OF 

— eontinned, 

5.  SPECIAL  LEAVE  TO  XPFlRAh—oonUnued. 


18. 


Alteration    of 


praetiee  hp  High  Court — Appeal  from  original 
decree  ana  order  refuting  review. — Pending  pro- 
ceedings befor^  the  High  Court  on  an  application  for 
a  review  qf  judgment,  that  Court  altered  the  then 
prevailing  practice  of  permitting  an  appeal  within  six 
months  from  the  date  of  the  judgment  allowing  or 
refusing  a  review.  In  such  circumstances,  the  six 
months  prescribed  by  the  Order  in  Council  of  the  16th 
April  1888  from  the  date  of  the  decree  having  ex- 
pired, special  leave  to  appeal  from  the  original 
decree  and  the  order  refusing  a  review  was  allowed. 
^oaBlrDBO  Chuitdbb  Ghobb  v.  Mahombd  Ensmnr 

[12  Moore's  I.  A..  107 

14.   Case    under    appealable 


value-  Subjeot-matier  at  iesue  exceeding  appeal* 
able  value, — Special  leave  to  appeal  granted,  not- 
withstanding that  no  application  had  been  made  for 
such  leave  to  the  Court  below,  upon  the  allegation 
thatf  though  the  amount  decreed  was  mnch  under 
the  appealable  value,  the  ori^^inal  demand  being 
necessarily  limited  by  the  jurisdiction  of  the  Court 
in  which  the  suit  was  originally  instituted,  yet  the 
subject-matter  at  issue  exceeded  in  value  the  appeal- 
able amount.  Mutitsawmt  JAaATBBA  Ybttafa 
Naikbb  v.  Vbnkatabwasa  Ybttia 

[10  Moore's  I.  A.,  818 
1  Ind.  Jur.,  N.  8.,  206 


16. 


Leave  granted 


on  terme  -  Provieion  for  payment  of  eompentation 
agreed  on. — Where  the  Court  grants  leave  to  appeal 
under  the  general  jurisdiction  of  the  Queen  in 
Council,  it  will  impose  such  terms  upon  the 
party  applying  as  the  special  circumstances  of  the 
case  reqtiire.  Appeal  admitted  from  an  order 
confirming  the  report  of  the  commissioners  in  a 
partition  suit,  although  the  appitUable  value  was 
under  B10,006,  the  amount  prescribed  by  the  Order 
in  Council  of  the  10€^  April  1838.  The  petitioner 
(the  plaintiif)  had  offered  to  compensate  the  defen- 
dant if,  the  report  of  the  commissioners  was  varied. 
The  Judicial  Committee,  in  granting  leave  to  appod, 
put  the  petitionee  u^n  terms  of  lodging  in  the 
Council  ctece,  within  four  months,  a  certificate  of 
recognisance  to  the  Queen  in  the  sum  of  £1,£00  for 
such  compensation  and  costs  as  might  be  awarded. 
In  bb  Sibvabain  Ghobb    .  6  Moore's  L  A.,  822 


16. 


Value     of    the 


eubject-matter  ditputed, — The  value  of  the  subject- 
matter  in  dispute*  though  laid  in  the  plaint  at  a  sum 
exceeding  the  minimum  amount,  HI 0,0.0.  was  reduced 
on  calculation  by  the  Zillah  Judge  to  an  amount 
under  that  sum,  and  the  finding  on  the  merits  was 
for  the  plaintiff  for  such  reduced  sum.  In  a  cross- 
appeal  the  Sudder  Court  dismissed  the  entire  claim* 
and»  on  the  gronnd  that  the  matter  in  dispute  was 
under  the  appealable  value,  refused  leave  to  appeal  to 
England.  On  spedal  petition,  leave  to  appeal  was 
granted,  the  appellant  claiming  to  open  the  question 
of   the    value   of    the  subject-matter  in  question 


(    7091    ) 
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PKIVY      COUNCIL,      FBACTICE      OF 

— eontiuued, 

Sse  Casbs  ttndbb  Appbal  to  Pritt  Comr- 
oiL — Pbaotiob  akd  Pboobdubb. 


1. 


1.  ADMISSION  TO  PRACTICE. 


Bules  of  diet  of  Mar  oh  1871— 


Vakil  of  High  Courts  The  words  of  88.  2  and  3  of 
the  Bales  of  Slst  March  1871  are  sach  that  the  classes 
of  persons  to  be  admitted  to  practise  in  the  Privy 
Coancil  must  be  either  solicitors  or  others  practising 
in  London,  or  solicitors  admitted  by  the  High  Conrt 
in  India  or  in  the  Colonies,  respectively,  and  have 
not  left  an  undefined  class  admissible  at  the  dia> 
cretion  of  the  Judicial  Committee.     Ik  thb  xattbb 

OV  THB  PBTITION  07  TWIDALB 

[I.  Ij.  B.,  16  Calo,  686 
Ii.  B..  16  I.  A.,  168 

2.  BECOBD,  PBEPABATION  OF. 


S. Deoision  limited  to  one  of 

several  issues  of  law —  Omission  of  immattrial 
matter  in  preparation  of  printed  hook, — In  a  suit  in 
which  the  original  Conrt  had  framed  and  decided 
several  issues,  the  High  Court  on  appeal  confined 
their  decision  to  the  questions  which  in  their  opinion, 
governed  the  case,  leaving  other  issues  undecided 
as  not  affecting  the  result  after  the  decision  to 
which  they  had  come.  Afterwards  the  soit  was 
admitted  to  appesl  in  conformity  with  .s.  608, 
Code  of  Civil  Procedure.  In  the  preparation  of 
the  printed  copy  of  the  record  the  question  arose 
whether  the  copy  should  be  made  of  the  whole 
record,  or  of  only  so  much  of  it  as  was  mate- 
rial to  the  correctness  of  the  High  Court's  deci- 
sion. 'Iheir  Lordships  directed  that  only  so  much 
of  the  original  record  as  bore  upon,  and  was  mate- 
rial to,  the  questions  decided  by  the  High  Court, 
and  the  subject  of  the  appeal,  should  be  printed 
in  the  copy.  Vbnkata  Subiya  Mahipati  Bam 
Ebibbna  Bao  •.  Coubt  ob  Wasds 

[I.  ii.  B.,  20  ICad.,  886 
Ii.  B.,  84 1.  A.,  184 

3.  APPEALS  FBOM INTEBLOCUTOB  Y  OBDEBS. 


8.- 


There    is    no   law 

which  requires  a  suitor  to  appeal  from  interlocutory 
orders  under  penalty  of  forfeiting  for  ever  the 
benefit  of  the  consideration  of  the  Appellate  Court. 
The  Privy  Council  have  in  many  cases  corrected 
erroneous  interlocutory  orders  on  the  appeal  of  the 
whole  cause  coming  before  them.    Mohbshub  Sikoh 

«.  GOVBBMIBNT  OV  InDIA 

[8  W.  B.»  P.  C,  45 :  7  Moore's  I.  A.»  288 

Sbbovath  alias   Bubbay    Kaka  v.   Bahnath 
alias  Cbotat  Eaea 

[1  Ind.  Jur.»  N.  8.,  161 :  5  W.  B.»  P.  C,  21 

10  Koore's  I.  A.»  418 

Pobbbb  V,  'Ambbboobisba  Bbouic 

[1  Ind.  Jur.,  N.  a,  117 

6  W.  B.,  P.  C;  47 

10  Moore's  I.  A.,  840 
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— coniinmed. 

4.  ENLABQING  TIME  FOB  APPEAL. 
Jurisdiction    of    Judicial 


4. 


Committee  as  to  application  to  enlarge 
time  for  appeaL—The  Judicial  Committee  LaTa 
no  jurisdiction  to  entertun  an  application  for 
extension  of  time  to  appeal  until  the  petition  of 
appeal  is  lodged.  Where  it  appeared  that  an  inquiry 
was  pending  before  the  Master  in  the  Court  beloir, 
arisinff  out  of  the  decree  which  was  the  subject  of  the 
appeal,  the  result  of  which  might  render  the  prose* 
cution  of  the  appeal  unnecessary^  the  Judicial  Com« 
inittee  enlarged  the  time  prescribed  by  Bule  5  of  the 
Order  in  Council  of  ISth  June  1858  for  prosecution 
thereof,  until  further  order.  Gubgadhub  Skal  o. 
Baddamonby  Dosbbb     .    6  Moore's  I.  A.,  SO^ 

5.  SPECIAL  LEAVE  TO  APPEAL. 

5. Porm  of  petition— ^mefM^m^a^ 

of  a  petition  too  general  and  vague. — It  is  incum- 
bent upon  a  party  applying  for  special  leave  to  appeal 
to  set  out  in  the  {letition  a  full  statement  of  the 
facts  and  legal  grounds,  to  show  that  there  is  a  sub- 
stantial case  on  the  merits^  and  a  point  of  law  in- 
volved, proper  to  be  determined  by  the  Appellate 
Court.  A  petition  for  special  leave  to  appoJ  con- 
tained a  general  statement  of  the  proceedings  in  IndiEf 
and  an  averment  that  they  were  irregular  and  con- 
trary to  law.  Such  petition  ordered  to  be  dismiMed 
or  to  stand  over  for  amendment  as  being  too  general 
and  vague.  On  the  amended  petition,  stating  in  de- 
tail the  facts,  and  specifically  showing  legal  grounds 
of  objection  to  the  decrees  and  order  of  the  Court 
below  refusing  leave  to  appeal,  special  leave  to  appeal 
was  granted.  Gobbb  Mobbb  Dobsbb  «.  JvoouT 
Insbo  Nasahi  Chowdbt     .   11  Moore's  I.  A.,  1 


0, Application  for  special  leave- 

—  Omission  of  material  facts—  Costs, —  A  petition 
for  special  leave  to  appeal  being  ex'parie,  it  is  a  uni- 
versal and  most  important  rule  of  the  Court  that 
every  fact  which  is  material  to  the  determination  of 
the  question  raised  upon  the  petition  should  be  truly 
and  fairly  stated,  and  where  there  is  an  omission  of 
material  facts,  whether  it  arises  from  improper  inten* 
tion  on  the  part  of  the  petitioner,  or  whether  it  arisea 
from  accident  or  negligence,  still  the  eifect  is  the 
same,  if  the  Court  has  been  induced  to  make  an  order 
which,  if  the  facts  had  been  fully  before  it,  it  %oald 
not,  or  might  not,  have  been  induced  to  make.  Where 
the  Court  was  of  opinion  that  there  had  been  no  inten- 
tional misrepresentation,  and  that  there  had  been 
delay  on  the  other  side,  it  discharged  an  order  giving 
special  leave  to  appeal  where  an  important  fact  had 
been  kept  from  the  Court,  without  costs,  remarking 
that  it  would  have  thought  it  right,  whether  the 
mistake  was  intentional  or  not,  to  have  given  costs, 
had  it  not  been  for  the  delay.  Mohuk  Lall  Sookitl 
V.  Bbbbb  Doss  8  Moore's  I.  A«,  188 


7. 


Incorrect    stai^* 


ment  of  facts— Incorrect  statement  as  to  valuation* 
— In  this  case  the  Privy  Council  originally  gave  leave 
to  appeal,  provided  satisfactory  evidence  were  stip« 
plied  by  the  appellants  to  the  Begistrar  of  the  Sudder 
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6.  SPECIAL  LEAVE  TO  APF^AL—eoniinusd. 

Court  that  the  real  or  market  value  of  the  land  in 
dispute  exceeded  B10,000.  This  order  was  snbse* 
qnently  discharged  as  obtained  npon  an  incorrect 
statement  of  the  facts,  it  appearing  afterwards  that 
the  appellants  had  satisfied  the  Begistrar  that  the 
real  or  market  valne  of  the  land  exceeded  fil0>000. 
'Hie  appeal  was  restored,  with  a  general  suggestion 
that  the  terms  of  the  Bengal  Stamp  Begulation  (X  of 
1829)  upon  the  subject  of  valne  should  be  carefully 
attended  to.  Mohun  Loll  Sookul  t?.  Dbbbb 
D088  DUTT  a  W.  B.,  P.  C,  9 

[8  Moore's  I.  A.,  492 


a 


Beasons   omitted  in  order 


admitting  to  review— Ctot7  Frocedmre  Code 
(Act  XIV of  1882),  #.  6J90.— With  reference  to  the 
requirement  in  s.  626  of  the  Civil  Procedure  Code  that 
reasons  should  be  recorded  by  the  Judge  granting  an 
order  of  admission  to  review,  the  mere  omission  to 
record  them  was  not  held  a  frronnd  for  granting 

Special  leave  to  appeal  from  the  order  or  from  the 
ecree,  which  was  subsequently  made.  Shaitkab 
Eakbh  r.  BVLWANT  SnraH.  Ez-pabtb  Shankab 
Baksh  L  L.  R.,  27  Calo.,  888 

[L.  B.  27  L  A.,  79 
4C.W.ir.,208 


9. 


Counter-petition  to  dismiss 


appeal — Leave  to  appeal  granted  ex-parte.— If 
leave  to  appeal  be  granted  ex'parte,  the  respondent 
may,  as  a  matter  of  course^  present  a  counter-petition 
to  dismiss  the  appeal.  Sibnabaiit  Qhobb  «.  Hullo- 
DHUB  Doss ...        6  Moore's  I.  A^  207 


10. 


Appeal    in   matter    not 


strictly  api>ealable— ^>'«a^  8^4  Will.  IV., e.4U 
— Where  a  matter  has  been  referred  by  Her  Majesty 
to  the  Judicial  Committee  wMch  is  not  strictly  an 
appealable  grievance,  their  Lordships  may,  under  the 
reservations  contained  in  8  &  4  Will.  lY.,  c.  41, 
advise  Her  Majesty  to  finxxt  the  petitioner  leave  to 
appeal.  Mobgan  v.  Lbboh  2  Moore's  I.  A.,  428 
IL Special  leave  where  no  ap- 
plication made  in  India  -  Case  under  appeal' 
able  valne.^The  Judicial  Committee  will  not  enter- 
tain an  application  for  special  leave  to  appeal  to  Her 
Majesty  in  Council  from  a  decree  of  the  High  Court 
where  the  subject-matter  in  suit  is  under  the  appeal- 
able value  prescribed  by  ss.  89  and  46  of  the  Bombay 
Charter  of  1862»  unless  the  petitioner  has  applied  to 
the  High  Court  for  such  leave  and  has  been  refused. 
OxmoowA  KoMB  Malvta  v.  Ebawa  Eokb  JoaAPA 

[18  Moore's  I.  A.»  488 

12. Special  leave  where  appli- 
cation in  India  not  made  -within  time — 
Order  giving  iniereet  on  amount  of  decree. — Leave 
to  appeal  was  granted  on  payment  of  costs  from  an 
order  of  the  Sudder  Court  at  Bombay  decreeing  in-, 
terest  upon  the  amount  awarded  by  the  judgment  of 
the  Court,  the  appellant  having  failed  to  apply  to 
the  Court  in  India  within  six  months  as  required  by 
the  Order  im  Council  of  10th  April  1888.  ElBKLAim 
V,  MoDBB  Pbbtovjbb  Khoobbhbdjbb 

[8  Moore's  I.  A.,  220 
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18. 


Alteration     qf 


practice  hu  High  Court — Appeal  from  original 
decree  ana  order  refueing  revieto. — Pending  pro- 
ceedings befor^  the  High  Court  on  an  application  for 
a  review  qf  judj^ent,  that  Court  altered  the  then 
prevailing  practice  of  permitting  an  appeal  within  nz 
months  from  the  date  of  the  judgment  allowing  or 
refusing  a  review.  In  such  circumstances,  the  six 
months  prescribed  by  the  Order  in  Council  of  the  16th 
April  1888  from  the  date  of  the  decree  having  ex- 
pired, special  leave  to  appeal  from  the  original 
decree  and  the  order  refusing  a  review  was  allowed. 
>oaBin>BO  CHinrDBB  Ghobb  «.  Mahoxbd  Ensmnr 

[12  Moore's  I.  A.,  107 

14.   ^ Case    under    appealable 

value-  Subject-matter  at  iteue  exceeding  appeal* 
able  value, — Special  leave  to  appeal  granted*  not- 
withstanding that  no  application  had  been  made  for 
such  leave  to  the  Court  below,  upon  the  allegation 
that*  though  the  amount  decreed  was  much  under 
the  appealable  value,  the  original  demand  beiufr 
necessarily  limited  by  the  jurisdiction  of  the  Court 
in  which  the  suit  was  originally  instituted,  yet  the 
subject-matter  at  issue  exceeded  in  value  the  appeal- 
able amount.  Mvtvsawmt  Jac^aybba  Ybttapa 
Naikbb  v.  Vbneataswasa  Tettia 

[10  Moore's  I.  A.»  818 
1  Ind.  Jur.,  N.  a,  206 


16. 


Leave  granted 


on  terms  -  Provision  for  pagment  of  compensation 
agreed  on, — Where  the  Court  grants  leave  to  appeal 
under  the  general  jurisdiction  of  the  Queen  in 
Council,  it  will  impose  such  terms  upon  the 
party  applying  as  the  special  circumstances  of  the 
case  reqtiire.  Appeal  admitted  from  an  order 
oonfirmiu)?  the  report  of  the  commissioners  in  a 
partition  suit,  although  the  appealable  value  was 
under  B10,006,  the  amount  prescribed  by  the  Order 
in  Council  of  the  lO^ti  April  183a  The  petitioner 
(the  plaintiif)  had  offered  to  compensate  the  defen- 
dant if,  the  report  of  the  commissioners  was  varied. 
The  Judicial  Committee,  in  granting  leave  to  appeal, 
put  the  petitionee  u^n  terms  of  lodging  in  the 
Council  (^ce,  within  four  months,  a  certificate  of 
recognizance  to  the  Queen  in  the  sum  of  £1,600  for 
such  compensation  and  costs  as  might  be  awarded. 
In  bb  Sibnabain  Ohosb    .  6  Moore's  L  A.,  822 


la 


Value     of    the 


subject-matter  disputed. — The  value  of  the  subject- 
matter  in  dispute,  though  laid  in  the  plaint  at  a  sum 
exceeding  the  minimum  amount,  HI 0,0. 0,  was  reduced 
on  calculation  by  the  Zillah  Jud^e  to  an  amount 
under  that  sum,  and  the  finding  on  the  merits  was 
for  the  plaintiff  for  such  reduced  sum.  In  a  crosa- 
appeal  the  Sudder  Court  dismissed  the  entire  claim* 
and,  on  the  ground  that  the  matter  in  dispute  was 
under  the  appealable  value,  refused  leave  to  appeal  to 
England.  On  special  petition,  leave  to  appeal  was 
granted,  the  appellant  claiming  to  open  the  question 
of   the    value   of    the  subject-matter  in  question 
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calonlated  by  the  Zill&h    Judge.     Pbavnath  Rot 
ChoWdhbt  v.  Subnomotbb 

[7  Moore^s  I.  A.,  668 


17. 


Important    prin* 


eiple  of  law  involved, — Where  an  imporlant  prin- 
ciple of  law  was  involved  in  the  decisi  >n,  special  leave 
to  appeal  was  granted^  thongh  the  amount  of  damages 
recovered  was  under  the  appealable  value.  Booebb 
«.  Bajbvdbo  Dutt 

[2  W.  B.,  P.  C,  61 :  8  Moore's  I.  A.,  108 
Ebbaeoose  9.  Bbooes 

[8  Moore's  I.  A..  889 : 4  W.  B.,  P.  C,  61 


la 


—  QiMition  ofpuhlio 


importance, -Where  a  question  of  great  public 
importance  arose,  special  leave  was  granted,  though 
the  subject-matter  in  dispute  was  under  fi  10,000. 

StTMBHOOLALL      GlBBHlTBLAlL     v,      COLLBOTOB      0» 

S^»^T  .  .8  Moore's  L  A.,  1 

[4  W.  B.,  P.  a,  66 


19. 


Quesfion  on  which 


th9  deciton  of  many  $uitt  depended,— H^ecuA  leave 
to  appeal  given  in  a  case  involving  a  question  of 
tenure  service,  called  chakeran,  although  the  subject- 
matter  in  dispute  was  below  the  appealable  value ; 
there  being  many  other  suits  depending  on  the  deci- 
sion of  the  case.  Jotkissbit  Mookbbjbb  r.  Cot- 
LBOTOB  OP  East  Bubdwan    8  Moore's  I.  A.,  S66 


20. 


Leave  granted  on 


terms  a»  to  patfment  of  coete— Question  ofjuriadic 
^»oji.— The  Supreme  Court,  in  overruling  the  objec- 
tions to  the  jurisdiction  of  the  Court,  refused  leave  to 
appeal,  the  subject  matter  of  the  action  being  trifling 
and  under  the  amount  required  by  the  rules  erf  the 
Privy  Council.  On  petition,  the  Judicial  Committee 
granted  leave  to  api)fal,  but  upon  terms  of  the  East 
India  Company  paying  the  respondent's  costs  of  the 
appeal,  to  enable  him  to  appear,  to  prevent  the  ques- 
tion being  argued  ex-parte.    S^oohbb  «.  J  uddow 

[4  Moore's  I.  A.,  868 


21. 


Ijeave  in  suits  consolidated 


by  consent—  Fa /^^^loa.— Special  leave  to  appeal 
granted  in  a  suit  which  had  been  consolidated  by 
consent  of  both  parties.  A  defendant  to  a  suit,  having 
adopted  a  certain  valuation,  cannot  in  the  same  suit 
object  to  that  valuation.     Ebibto  Indbo  Saha  v, 

HUBOMOKBB  D088BB  •   Ii.  R.,  1  I.  A.,  84 


22. Decrees  of  the  High  Court 

made  on  oross-app<^als— Prore<;«r0.— The  High 
Court  passed  a  separate  decree  on  a  cioss-appeal  iden- 
tical in  terms  with  those  of  a  decree  passed  on  the  ap- 
peal in  the  same  suit.  From  the  latter  de^ee  an  appeal 
to  Her  Majesty  in  CouncH  was  then  declared  by  the 
fligh  Court  to  be  admitted  under  §.  603,  Civil  Proce- 
dure Code.  But  the  defendant's  application  to  have 
his  appeal  from  the  decree  on  the  cross-appeal  similarly 
admitted  was  refus^.  The  Judicial  Committee  was 
of  opinion  that  special  leave  should  be  granted  to 
appeal  from  this  decree,  without  further  security 
being  required  than  had  already  been  taken  in  respect 
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of  the  appeal  in  the  other.  MrHAViC4i>  Ikbam-iti)- 
DDT  r.  Najibak  .  .  I.  li.  B.,  18  AIL,  86 

[Ii.Il.,28I.A.,167 

28. —  Iieave   on   appeal    tcom.   a 

decree  not  final —Prac/tee  on  erroneous  construe' 
tion  of  Charter, — On  a  special  application  to  the 
King  in  Council,  founded  on  the  fact  that  the  pre- 
vious uniform  practice  of  the  Supreme  Court  at 
Madrds,  though  upon  an  erroneous  construction  of  the 
Charter,  was  to  admit  only  appeals  upon '  a  final 
decree,  leaye  to  appea  1  was  granted  by  the  Privy 
Council.    East  Ivoia  Companv  v.  Ally 

^  Moore's  I.  A.,  666 

84,  Order  as  to  custody  of  child 

—  Child  with  Christian  father  and  Mahomedan 
mo^Aer.— Special  leave  to  appeal  allowed  from  an 
order  of  the  High  Court  of  Judicature  for  the  North- 
West  Provinces  of  India,  by  which  order  an  infant 
daughter  was  taken  from  the  custody  of  her  mother, 
a  Mahomedan,  on  the  ground  that  the  minor's  deceased 
father  had  been  a  prof  essed  Christian,  and  her  mother, 
who  was,  as  the  Court  held,  living  in  adultery,  was 
inducing  her  daughter  to  adopt  the  faith  and  habits 
of  a  Mahcmedan.  Liberty  given,  pending  the  hearing 
of  the  appeal,  to  the  petitioner  to  apply  to  the  High 
Court  to  have  access  at  suitable  times  to  her  daughter. 

Is    THB    HATTBB    OV     SkIITNBS     alias     NAWBHABA 

BsaFM  .  .18  Moore's  I.  A.,  682 


26. Order  as  to  important  ques- 
tion of  la^wTi— Special  leave  to  appeal  was  granted  to 
try  the  question  whether,  under  the  Registration 
Act,  1871,  a  Zillah  Judge  can  review  an  order  of  his 
own  Court  refusing  to  register  a  document.  Rsasut 
HOBSBIN  r.  Abdoo£lah   .         .  Ii.  B.,  1 1.  A.,  72 


26. Appeal  from   I9*on-Begula- 

tion  Provinces— 6Ya^  S  4"  4  Will,  IV.,  c.  41,— 
No  provision  by  Statute  or  Charter  being  made  for 
appeal  to  Her  Majesty  in  Council  from  judgments  of 
the  Court  of  the  Judicial  Commissioner  of  Oudh, 
created  on  the  annexation  of  that  kingdom  in  the  year 
1858,  the  Judicial  Committee,  to  prevenb*  the  denial 
of  justice,  admitted  an  appeal  under  Stat.  8  &  4 
Will.  IV.,  c.  41.  Salik  Baic  V,  Aziji  Ali  Bbo 
[1  Ind.  Jur.,  O.  S.,  117 : 8  Moore's  I.  A.,  270 

27. Order  suspending   pleader 

for  misconduct— ^c^  XX  of  1866,— The  -High 
Court,  acting  regularly  within  its  jurisdiction,  sus- 
pended a  pleader  from  practice  for  misconduct.  The 
Judicial  Committee,  not  being  prepared  to  say,  from 
the  materials  before  it,  that  the  High  Court's  con- 
clusion on  a  pure  question  of  fact  was  wrong,  refused 
to  grant  special  leave  to  appeal.  It  would  not  have 
followed,  even  if  more  doubt  had  been  entertained  on 
such  a  question,  that  an  appeal  would  have  been 
granted  against  Judges  so  acting.      In  thb  icattbb 

OV  QUABBT 

[L  Ii.  R,  2  Aa,  611:  L.  R.,  7  L  A.,  6 


28. 


lioave  to  appeal  on  terms — 


Counter»pe1ition  to  revoke  /^aM.— Leave  to  appeal 
on  an  ex-parte  application  was,  under  the  special 
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etKamstancety  granted  on  ternu  of  the  appellant 
prosecuting  the  appeal  and  givine  eecnrity  for  £500. 
No  ttep  wa«,  however,  taken  by  the  appellant  to  per- 
fect the  tecnrity  or  proetcute  the  appeaL  The 
respondents,  on  being  served  with  the  order  admitting 
the  appeal,  filed  a  counter- petition  to  revoke  the 
leave  granted  to  appeal.  The  Judicial  Committee 
under  the  circumstances,  there  having  been  great 
delay*  made  an  order  putting  the  appellant  upon 
terms  of  lodging  his  petition  of  appeal  within  six 
weeks,  or  the  appeal  to  stand  dismissed,  and  enlarged 
the  amount  of  the  recognizance  to  £1,000  to  cover  the 
expenses  occasioned  by  proceedings  which,  owing  to 
appelUnt's  delay  in  appealing,  had  taken  place  in  the 
Master's  office,  reserving  the  costs  of  the  application 
to  revoke  the  leave  to  appeal  until  the  hearing. 
MoKbllab  v.  Waxlios        6  Moore's  I.  A^  372 

28. Time  for   making   appUoa- 

tion — Application  nuie  pro  tunc — Special  appeal, 
Appeal  from  order  on — Jndgmenta  of  lower  Court 
onfads.—'Whexe  a  case  has  been  heard  by  the  High 
Court  on  special  appeal,  and  on  appeal  to  the  Privy 
Council  it  is  desired  to  include  in  the  appeal  the 
decisioKS  .of  the  lower  Courts  on  the  facts,  an  applica- 
tion for  special  leave  to  do  so  should  be  made  previous 
to  the  hearing.  The  Judicial  Committee  will  not,  »s 
a  rule,  allow  a  petition  of  appeal  from  those  decisions 
to  be  put  in  at  the  hearing  nunc  pro  tunc,  GoLAM 
Ali  V,  Kallt  Eishbk  Thakoob 

[12  B.  li.  R.,  P.  C,  107 :  18  W.  R.,  280 


80. 


Ap plica  tion 


nunc  pro  tune — Leave  to  appeal  granted  without 
authority — Preliminary  objection, — An  objection 
tiiat  an  appeal  has  come  before  the  Judicial  Com- 
mittee without  proper  authority  ought  to  be  taken  at 
the  earliest  moment,  but  may  be  entertained  at  any 
stage  of  the  appeal,  and  is  not  unfrequeiitly  heaid 
when  -the  appeal  is  called  on  and  before  the  argu- 
•.  ments  on  the  merits  have  commenced.  An  appeal 
being  called  on,  and  before  the  case  was  gone  into  on 
the  merits,  the  objection  was  taken  by  the  respondent 
and  appeared  to  be  well  founded.  The  appellant 
thereupon  applied  to  the  Judicial  Committee  to  grant 
him  special  leave  to  appeal  nunc  pro  tune,  MeldthMt 
it  was  competent  to  the  Judicial  Committee  to  grant 
such  special  leave,  but  leave  was  refused  under  the 
particular  circumstances  of  the  case.  Gajadhab 
Pbbsad  v.  Widows  ot  Bscaic  Ali  Bbg 

[15  B.  li.  R.,  P.  C,  221 
li.  R.,  2  I.  A^  206 

6.  LEAVE  TO  DEPEND  APPEAL. 

8L Appeal  by  one  of  two  de- 
fendants severed  in  defenoe  ^Alternative 
liahility, — Two  sets  of  defendants  severed  in  their 
defence  (their  interests  involving  an  alternative  as  to 
which  was  responsible  to  the  plaintiff),  and  the  Court 
below  fixed  one  set  of  the  defendants  with  liability. 
On  an  appeal  in  which  the  plaintiff  was  made  sole 
respondent,  the  other  defendants  were  held  entitled  to 
appear,  and  to  lodge  a  separate  case.  East  Ikdia 
CoMPAKT  P.  BoBBBTSOif      .  7  Mooro's  I.  A.,  881 
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82. 


Allowing    respondent     to 


defend  after  great  delay  in  appearing.— 
Leave  on  terme, — Where  the  respondent  did  not 
appear,  the  appeal  was  after  two  vears  set  down  for 
hearing  ex*parte.  Before  the  heanng,  the  respondent 
appeared,  and  moved  under  special  circumstances  to 
postpone  the  hearing  for  six  months  to  enable  him  to 
lodg^  his  case.  The  Judicial  Committee  put  him  upon 
terms  of  having  the  appeal  heard  at  the  next  sittings, 
restraining  him  from  doing  anything  in  the  interval 
to  the  prejudice  of  the  fund  in  the  Court  below,  and 
with  payment  of  the  costs  of  the  application.  Wat- 
Bov  V.  SBBBinrvT  Lall  Khan 

[5  Moore's  I.  A.»  447 

88.      —  Delay   of  respondents   in 

entering  appearanoe  -Service  of  peremptory 
nofioe  on  ret  pendent. — No  appearance  having  been 
entered  by  the  respondents  to  an  appeal  from  India, 
and  the  appellants  being  ready  with  tbeir  case  for 
hearing,  their  Lordships*  on  the  application  of  the 
appellant,  made  an  order  that  the  res^pondcuts  should 
be  served  with  notice  that,  unless  they  brought  in  their 
case  without  delay,  the  appeal  would  be  heard  «a^ 
part ;  giving  the  appellant  liberty  to  proceed  in  the 
Court  below,  to  render  such  service  effectual,  and  the 
Court  was  ordered  to  certify  to  the  Judicial  Com- 
mittee what  had  been  done  with  respect  to  the  same. 

WiBB  «.  ElBHBN  CoOtfAR  BOSB 

[4  Moore's  I.  A.,  aOl 


84. 


7.  CBOSS-APPEAL. 


Admission  of  cross-appeal 


after  time — Admission  on  conditions.— A  cross- 
appeal  from  a  decree  of  the  Sudder  Court  in  India, 
although  not  interposed  within  the  proper  time,  ad- 
mitted upon  conditions  (>)  of  the  principal  appeal 
being  prosecuted,  and  (2)  that  the  principal  and 
cross-appeals  be  consolidated  and  heard  on  one  printed 
case.    Omanath  Chowdhbt  «.  Nitjbbb  Chowdhbt 

[8  Moore's  I.  A.,  498 


86. 


Mistake  qf  res^ 


pondents  as  to  practice.  — CTo»9-'%ppea\  allowed  from 
part  of  a  decree  of  the  Sudder  Court  appealed  from  to 
England,  although  the  respondents  had  not  applied  in 
India  for  le^ve  to  appeal  within  the  proper  time ;  the 
respondents  being  mistaken  in  the  practice  of  the 
Judicial  Committee  upon  a  cross-appe^.  Such  cross- 
appeal  directed  to  be  prosecuted  and  heard  np  )n  one 
printed  case  if  the  principal  appeal  was  proceeded 
with  ;  but  in  the  event  of  the  principal  appeal  being 
dismissed  for  want  of  prosecution,  liberty  was  reserved 
to  the  respondents  to  prosecute  the  cross-appeal  as  a 
separate  appeal.  Nana  Nabain  Bag  v.  Hu&bbb 
PcKT  Bhao  6  Moore's  I.  A.,  484 


88. 


lioave  given  at  hearing  to 


bring  oross-appeal  in  order  to  open  out 
"Whole  deor&e— Appeal  from  part  of  decree. — In 
an  appeal  from  part  of  a  decree  the  whole  decree  is  not 
open  to  the  respondents.  Under  the  peculiar  circum- 
stances of  this  case,  however,  leave  was  given  to  present 


(    7099    ) 


DIGBST  OF  CASES. 


(    7100    ) 


PEIVY      COUUrCIL,      PBACTIOB     OP 

— eontinued, 

7.  CEOSS-APPBAL— c6«(?Z«<f«</. 

a  cnxM-appeal,  and  the  appellants  not  objectin|r«  the 
appeal  was  heard  from  the  whole  decree.  Mtita 
Botes  v.  Oottobam 

[2  W.  B.,  P.  C,  4 :  8  Koore's  I.  A.,  400 


87. 


8.  VALUATION  OF  APPEAL. 


Ifode  of  velu&tion-^ Appeal 


to  Frivy  Council — Appealable  value — Stamp  on 
plaini—Beng,  JELeg^  X  of  1829,  e,  17,— In  estimating 
the  appealable  value  for  an  appeal  to  the  Privy  Conn- 
oil  by  order  of  10th  April  1838,  viz,,  810,000,  regard 
should  be  had  to  the  whole  matter  involved  in  the  suit, 
and  not  to  the  valne  of  a  fractional  part  of  the  property 
soaght  to  be  recovered.  A  snit  was  brought  to  recover 
a  samindari  in  the  possession  of  different  persons  nnder 
deeds  of  sale  in  execution  of  a  decree.  The  value  of 
the  property  was,  by  Bengal  BeguUtion  X  of  1829, 
stated  in  the  plaint  to  be  fil^,826.  The  Sudder 
Court  upheld  the  sales  so  far  as  related  to  the  claim 
of  some  of  the  defendants.  The  other  defendants 
applied  for  leave  to  appeal  to  England,  which  the 
Sudder  Court  refused,  on  the  ground  that,  as  the 
value  of  their  portion  was  only  fi8,215,  it  was  not 
within  the  appealable  value ;  but  this  construction 
was  overruled  by  the  Judicial  Committee,  and  leave 
was  granted  to  appeal.  Quare— Whether  the  stamp 
on  the  plaint  required  by  Begulation  X  of  1829, 
s.  17>  being  for  fiscal  purposes  only,  is  conclusive  of 
the  value  of  the  property  sued  for.  Ahbeka  Kha- 
Tooir  r.  Badhabbnod  Misses 

[7  Koore's  I.  A.,  261 

88. Test  of  value  of  property 

Market  valve — Appeal  to  Privy  Council, —  By  Ben- 
gal Begulation  X  of  1829,  the  test  of  the  value  of  the 
propeity  in  suit  is  the  selling  or  market  value. 
MOHUH  Lall  Sooettl  v.  Bbbee  Doss 

[8  Moore's  I.  A.,  198 

88. Case  under  appealable  value 

unless  by  addition  of  interest  after  decree  — 
Discretion  of  Judicial  Committee.— lice^ye  to  appeal 
to  the  Privy  Council  is  to  be  given  in  cases  where  the 
petition  is  presented  within  the  prescribed  period, 
and  the  value  of  the  matter  in  dispute  in  the  appeal 
amounts  to  ttlO,000,  including  interest  up  to  the 
^  decree.  The  grant  of  leave  to  appeal  m.  cases  where 
the  specified  amount  of  fi  10,000  can  only  be  renched 
by  the  addition  of  interest  subsequent  to  the  decree 
is  in  the  discretion  of  the  Privy  Council.    Stttebs- 

CHUKDEB  Box  V  GVITEB  ChoNDEB.  SubKOMOYEB 
V,  SUTBBSOUUVPEB  Bor.      GOOBOOPBBBAD  EhOONO 

V.  JvoaFT  Chuhdbb 

[8  W.  B.,  p.  C,  14 :  8  Moore's  I.  A.,  164, 

166, 166 


40. 


Abandonment  on  appeal  of 


part  of  amount  of  oltAm— Seduction  of  claim 
to  below  prescribed  limit  of  appealable  amount. — 
The  defendants,  having  a  bond  fide  intention  to 
appeal  in  respect  of  the  whole  amount  decreed,  obtained 
the  certificate  and  admission  of  their  appeal  as 
competent  within  the  Code   of    Civil    Procedure. 


d. 


counchj^ 

— continued. 

8.  VALUATION  OP  APPEAL— <?o«/i 

Afterwards,  in  their  printed  case  and  at  the  bearing, 
they  withdrew  part  of  tiieir  appeal,  reducing,  by  so 
doing,  the  amount  in  dispute  to  one  below  the  limit 
prescribed  for  appeals,  where  there  is  no  special  leare 
obtained.  Meld  that  this  did  not  render  the  appeal 
incompetent.    Kalka  SnraH  v.  Pabab  Bak 

[L  Ii.  R.,  22  Calc,  484 
.     Ii.  B..»  22  I.  Al.»  68 

41. Additionof  costs  of  suit  to 


principal  BUm.— Appealable  veUue— Appeal  to 
Friry  Council,— Cogta  of  suit  cannot  be  added  to  the 
principal  sum  and  interest  in  calculating  the  appeal- 
able value  of  H  10,000,  the  amount  restricted  by  the 
Order  in  CouncU  of  the  10th  April  1838.  DOOBGA 
DosB  Chowdbt  r.  Baxanaitth  Chowdbt 

[8  Moore's  L  A.,  968 


42. 


Actual  value  of  property  in 


suit —  Valuation  in  plaint—  Evidence. — Appeal  ad- 
mitted from  the  Sudder  Court  at  Calcutta  in  a  case 
where  the  land  sued  for  was  laid  in  the  plaint  as 
under  H  10,(00  upon  evidence  stating  the  value  of  the 
property  much  to  exceed  that  sum.  Gofbkokbt 
Debia  r.  Abdool  GiTNirY   .  8  Moore's  I.  A., 

48. 


Va  luationin 

plaint — Evidence,— The  amount  of  the  stamp  upon 
the  plaint  is  not  conclusive  of  the  value  of  the 
subject-matter  of  the  suit.  By  the  procedure  of  the 
Native  Courts  the  value  of  the  suit  for  the  purpose  of 
the  stamp  duty  is  assessed  at  three  times  the  annual 
rent  payable  to  Government  in  respect  of  the  pro- 
perty sued  for.  Seld,  on  an  ex^parte  petition  for 
leave  to  appeal  in  a  case  in- which  the  value  was  laid 
in  the  plaint  as  being  under  BlO,O0O,  that  as  the 
calculation  was  estimated  with  reference  to  the  stamp 
duty  only,  leave  to  appeal  would  be  granted  condition- 
ally upon  the  production  of  satisfactory  evidence  in 
India  by  the  petitioner,  and  transmitted  with  the 
transcript,  that  the  real  or  market  value  of  the  pro- 
perty exceeded  ii  10,000,  otherwise  the  leave  granted 
to  be  null  and  of  no  effect.  Mohuk  La£L  Sookitl  v. 
BsBBB  Doss  7  Moore's  I.  A.,  428 


44. 


Consolidation      of     suits 


under  appealable  YBlne—Stat,  21  Geo.  Ill,, 
c.  70,  s,  21, — Upon  the  construction  of  the  Stat.  21 
Geo.  III.,  0.  70,  s.  21,  it  was  held  that  two  suits  (each 
for  less  than  &50,000,  but  both  for  more  than  that 
amount),  in  which  separate  judgments  were  given, 
could  not  be  consolidated  for  the  purpose  of  permit- 
ting an  appeal  to  the  Privy  Council ;  each  judgment, 
when  pronounced,  having  been  final  and  conclusive. 
Mahombd  ITbdoollah  v.  Motbbohvnd 

[6  W.  R.,  F.  C,  84 :  1  Moore's  I.  A.,  868 


46. 


Several  suits   each  under 


appealable  value— ^«it7«  as  to  same  question  of 
law — Leave  to  appeal  granted  on  condition, — Five 
separate  suits  were  brought  by  the  same  plaintiff 
against  the  same* defendants  in  which  the  same  ques- 
tion of  law  was  raised.  The  amount  involved  in  eadi 
suit  was  under  R  10,000,  the  appealable  value,  al- 
though in  the  aggregate  the  amounts  claimed  exceeded 
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8.  VALUATION  OF  APPEAL  ^ooneluded. 

that  ram.  Leave  to  appeal  in  the  raits  wa«  granted 
upon  the  andertaking  that  the  parties  consented 
within  two  months,  by  a  proceeding  before  the  Sudder 
Court,  to  abide  by  the  decision  of  the  Privy  Conucil 
in  the  first  appeal,  as  governing  the  four  other 
appeals,  when  tiie  Begbtrar  of  the  Sudder  Court  was 
to  transmit  only  the  transcript  of  the  first  rait: 
otherwise  the  five  transcripts  to  be  remitted  in  the 
ordinary  course.  Gofal  LaUj  Thakoor  v.  Tblvk 
Chundbb  Bai  •       7  Koore'a  I.  A.*  548 

9.  STAY  OF  PBOCEEDINGS  IN  INDIA 

PBNDING  APPEAL. 


46. 


BeftiBal  to  stay  prooeedingB 


—  Appeal  tpeeially  <tdmitted  by  Privy  Counoil.- 
By  a  decree  of  the  Sudder  Court  at  Calcutta  a  suit 
was  remanded  to  the  Zillah  Court  to  be  tried  de  novo. 
An  appeal  to  England  from  this  decree  was  refused, 
but,  upon  special  application,  was  admitted  by  the 
Judiciid  Committee  of  the  Privy  Council ;  whereupon 
the  appellant  applied  to  the  High  Court  at  Calcutta 
to  stay  proceedings  pending  the  appeal  to  England, 
on  the  g^und  that  the  decision  of  the  Appellate 
Court  wuuld  govern  the  question  at  issue,  which 
application  that  Court  refused.  The  appellant  then 
presented  a  petition  to  Her  Majesty  in  Council,  and 
applied  ex- parte  iot  the  same  relief,  but  the  Judicial 
Committee,  in  the  respondent's  absence,  refused  to 
make  anjf  order,  though  without  prejudice  to  the 
petitioner's  further  application  when  he  had  served 
the  respondent.  Pbkladh  Sbin  v.  Bhoodoo  Sik&h 
;  [10  Moore's  I.  A.,  78 


47. 


Applioatioii  to  stay  pro- 


ceedings without  appealing  from,  order 
refusing  to  stay  tham,— Appeal  from  order  of 
remand — Delay  in  apply ing» — Application  to  stay 
pn>ceedings  in  a  cause  in  which  an  appeal  from  an 
order  in  the  nature  of  an  interlocutory  order  is  pend- 
ing  before  Her  Majesty  in  Council  ought  satbfao- 
torily  to  show  that  a  serious  injury  will  be  the  result 
to  the  party  applying  unless  the  delay  asked  for  be 
granted,  and  that  the  party  applying  has  come 
promptly  to  make  the  application.  Where  therefore 
an  appellant  from  an  order  of  the  High  Court  of 
Judicature,  which  remitted  back  a  cause  appealed  to 
that  Court  from  the  Zillah  Court  for  the  trial  of 
issues  framed  in  accordance  with  the  provisions  of 
Act  XIII  of  1869,  s.  189,  having  fuled  in  obtaining 
an  order  from  the  High  Court  to  stay  proceedings  in 
the  Zillah  Court  pending  the  appeal,  but  not  having 
appealed  from  that  decision,  presented  a  petition  to 
Her  Majesty  in  Council  praying  that  all  proceedings 
In  the  remanded  suit  might  be  stayed  till  the  pending 
appeal  had  bced  heard,  the  Judicial  Committee, 
without  determining  the  question  of  their  right  to 
interfere  in  such  circumstances,  held  that  the  peti- 
tioner  had  not  shown  any  such  injury,  or  used  such 
expedition  as  entitled  him  to  ask  for  a  stay  of  proceed- 
ings. Queers  -Whether,  where  an  order  has  been 
made  by  the  superior  Court  below  refusing  to  stay 
proceeding^,  and  such  order  is  not  specially  appealed 
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from,  the  Judicial  Committee  have  any  authority  to 
interfere,  though  an  appeal  is  pending  before  them 
from  a  previous  order  of  the  superior  Court  made  in 
tbe  same  suit,  remitting  the  cause  back  to  the  inferior 
Court  before  which  it  is  pending.  Sidhek  Nvzub 
A£LY  Khan  v.  Oojoodrtabav  Khan 
[10  Koore's  L  A.,  822 : 1  Ind.  Jur.«  N.  8.,  185 

48.    Stay  of  execution— ^^/^Ztoa* 

lion  to  set  aside  order  of  Court  in  India  for  exeow 
tion  pending  appeal. — An  application  to  rescind  an 
order  of  the  Sudder  Court  at  Madras  for  the  execution 
of  a  decree  pending  an  appeal,  and  for  an  order  to- 
stay  execution,  refused  on  the  ground  of  the  length 
of  time  that  had  elapsed  from  the  making  of  the 
order,  and  the  probability  of  its  having  been  acted  on 
in  India.    In  bb  Bommabanjbb  Bahaditb 

[5  Moore's  I.  A.,  28a 

49. Stay  of  proceedings  on  re- 
cognisances— Abandonment  of  appeal— Vaca- 
Hon  of  recognizance  pending  appeal, — Becogpiizance 
entered  into  to  abide  the  determination  of  an  appeal 
vacated  upon  petition  of  the  appellant  upon  the 
abandoment  of  the  appeal.  Bbbd  r.  GouBacoNBY 
Dabbb        ...        6  Moore's  I.  A.,  490 

50. RefOsal  of  order  staying  exe- 
cution where  decree  was  not  yet  appealed 
to  the  Privy  Council,  but  leave  to  appeal 
from  interlocutory  orders  in  execution 
grtknted— Security  for  performance  of  order  to  be 
made  by  Her  Majesty  in  Council  —  Civil  Procedure 
Code,  1882,  s,  60S— Intimation  to  Court  below,— A 
party  to  a  suit  in  an  Appellate  Court,  who  had 
obtained  leave  to  appeal  from  its  decree  to  Her 
Majesty  in  Council,  petitioned  for  the  order  of  the 
latter  staying  execution  of  interlocutory  orders  made 
in  execution  of  sucl^  decree,  and  directing  payment  by 
the  petitioner  to  the  opposite  party  of  large  sums  with- 
out security  taken  for  their  repayment  in  the  event  of 
the  decree  being  reversed.  This  accompanied  a  peti- 
tion for  special  leave  to  appeal  against  those  orders. 
The  latter  was  granted,  but  it  not  being  competent  to- 
the  Judicial  Committee  to  make  any  order  as  to  the 
stay  of  execution,  an  intimation  was  made  by  it  to  the 
Court  below  that  it  appeared  to  be  the  reasonable 
course  that  the  opposite  party  should  not,  pending  the 
appeal,  be  put  into  possession  of  the  large  sums  in 
dispute.  That  intimation  being  made,  the  petitioner 
might  apply  to  the  Court  below  for  the  due  security 
of  all  money  paid  into  the  Treasury  in  obedience  to- 
the  decree.  Sidhee  Natir  AH  Khan  v.  Oojoodhya* 
ram  Khan,  10  Moored s  I,  A ,  329,  and  Jariutool 
Baiool  V.  Sosseinee  Begum,  10  Moored  $  I,  A„  196, 
referred  to.    Indbb  Kumabi  v.  Jaifal  Eumabi 

ri.  li.  R.»  14  Gala,  280 
Ii.  B.,  14  I.  A.,  1 


61. 


Civil   Pr  o  ee^ 


dure  Code  (1882),  s.  608,  sub-s,  ^cJ— The  High. 
Court  having,  under  s.  603,  sub-s.  (a),  of  the  Civil 
Procedure  Code,  declared  the  admission  of  an  appeal 
from  their  decree,  refused  an  order,  applied  for  under 
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«.  608,  anb-B  (c),  for  staying  ezccntioii  pending 
the  appeal,  the  two  Jndges  conBtitnting  the  Court 
Offering  as  to  whether  or  not  the  case  was  each  that 
the  application  shonld  be  granted.  Their  Lordships 
decided  that  the  execution  of  the  decree  should 
be  sta}'ed  pending  the  sppeal.  An  order  of  Her 
Hajesty  in  Council  followed  to  that  effect.  Chaisa- 
PAT  Singh  Duboa  r.  Dwabkahath  Ghobb 

[I.  li.  B.,  22  Calo.,  1 
Ii.  B.,  21 1.  A.,  170 


62. 


Stay  of  prooeedingB  in  India 


pending  appeal — Protection  of  property  pending 
an  appeal  by  epecial  leave— Order  for  stay  oj 
proceedings— Ciwl  Procedure  Code  (Act  XIV  of 
18S2J,  Ch,  J'Xr.— Special  leave  of  Her  Majesty  in 
Council  was  obtained  for  the  filing  an  appeal  from  a 
decree  of  the  High  Court  affirming  the  dismissal  of 
the  petitioner's  suit.  The  High  Court  rejected  his 
application  as  plaintiff  (appellant)  for  an  order  stay- 
ing execution  and  continuing  the  possession  of  a 
manager  of  the  estate  in  'litigation  pending  the 
result  of  the  appeal.  The  rejection  was  grounded  on 
the  absence  of  auU)ority  for  this  purpose,  the  High 
Court  being  authorized  in  their  judgment  only  to 
make  such  an  order  in  regard  to  appeals  admitted  by 
themselves.  On  the  petition  that  the  High  Court's 
decision  might  be  reversed  or  such  order  made  as 
would  protect  the  property  to  abide  the  ultimate 
disposal  of  the  suit,  thier  Lordships  were  of  opinion 
that  direct  interference  to  continue  the  management 
or  to  appoint  a  Beceiver  was  impracticable.  But 
that,  on  the  other  hand,  interference  had,  on  occasions, 
been  effected  where,  the  appellant  being  in  possession, 
an  order  for  stay  of  proceedings  had  maintained  the 
existing  sti^e  of  things.  Therefore,  an  order  staying 
I>roceedings  should  now  be  recomjnended  by  them,  the 
petitioner  being  answerable  in  damages,  and  any 
aggrieved  respondent  having  leave  to  move  for  the 
discharge  of  the  order.  Mobbbohakdba  Dhal  v. 
Satbughan  Dhal   .  L  Ij.  B.,  27  Calo,  1 

EX-PABTB  MoBBSCHAVDBA  DHAL 

[Ii.  B.»  26  I.  A.,  281 
4C.W.ir^84 


58. 


10.  withdbawal  op  appeal. 


Application  for   disniisBal 


of  appeal  by  Agrf'Bment— Arrangement  between 
parties, — A  petition  to  dismiss  an  appeal  from  the 
Sudder  Court  in  India,  and  for  an  order  directing 
that  Court  to  carry  into  execution  the  terms  of  a 
deed  of  compromise,  upon  which  the  withdrawal  of 
the  appeal  was  founded,  refused.  All  that  the  Privy 
Council  will  do  in  such  circumstances  is  to  make  an 
order  of  dismissal,  reserving  to  the  parties  leave  to 
apply  to  the  Court  in  India  to  take  further  proceed- 
ings  in  pursuance  of  such  agreement.    Sittti  Chubit 

ObOBAL  r.  MUDDBN  KiBBOBE  iNPOO 

[6  Moore's  L  A.,  107 


FRIVY      COUNCIL,      FBACTICE     Of 

—continued, 

11.  INSOLVENCY  OP  APPELLANT. 
64. Effect  of  Insolveney  of  ap- 


pellant oil  appeal— Proc6<ftir0 — Adjovmment  to 
allow  Official  Assignee  to  appear. — After  an  appeal 
from  Calcutta  had  heen  set  down  for  hearing,  intelli- 
gence was  received  shortly  before  the  day  appointed 
for  hearing  that  the  appellant  had  been  adjudged  an 
insolvent  under  the  Indian  Insolvent  Act,  11  ft  12 
Vict.,  c.  21.  On  the  appeal  being  opened,  the 
Court  postponed  the  hearing  for  six  months,  to  en- 
able the  Official  Assignee  in  insolvency  in  Calcutta 
to  revive  the  appeal  and  .prosecute  the  same,  and  in 
default  the  appeal  to  be  dismissed  ;  and  directed  the 
respondents  to  serve  the  Official  Assignee  in  India 
with  such  notice.  No  steps  having  been  taken  by 
the  Official  Assignee  within  the  time  limited  for  pro- 
secution, their  LordsMps  refused  a  further  extension 
of  time  and  dismissed  the  appeal.  GooBoo  CarBir 
Sbin  v.  Badhakaitth  SBnr     .  7  Moore's  I.  A,  1 


12.  DEATH  OF  PABTY  ON  BECOBD. 


65. 


Practice  relating  to  Bubsti- 


tutlon  of  parties  on  revivor — Hepreseniatifte 
character  to  be  ascertained  by  lower  Court,-  On 
the  death  of  a  party  on  the  record  of  an  appeal  pend- 
ing before  Her  Majesty  in  Council,  proof  must  be 
given  in  the  Court  from  which  the  appeal  has  been 
preferred  of  the  representative  character  of  the 
person  or  persons  by  or  against  whom  revivor  is 
sought.  There  ought  to  be  some  finding  of  the  Court 
below ;  which  also  should  give  its  own  opinion  as  to 
who  are  the  parties  proper  to  be  substituted  upon 
the  record.  A  certificate  or  statement  on  which 
their  Lordships  can  act  should  be  made  by  the  Court 
below.  Haidab  Ali  v,  Tasbadduk  Basvl.  Ez- 
rABTB  Haidab  Ali         .    I.  Ij.  B.»  Id  Calo.,  IM 

[L.  R..  16  I.  A.,  209 


66. 


Death  of  respondent  after 


hearing  and  before  iudgment— Addition  of 
parties. — Where  the  respondent,  a  widow  and  heir, 
died  after  the  case  had  been  argued,  and  in  con- 
sequence the  inheritance  ceased  to  be  represented  in 
the  suit,  and  there  was  no  one  in  whose  presence 
certain  necessary  accounts  could  properly  be  taken 
against  the  widow,  the  Judicial  Committee,  after 
adding  the  heir,  thought  it  unnecessary  to  delay  the 
decree,  but  let  it  rest  with  the  plaintiff,  the  appellant* 
to  apply  to  the  Court  below  to  add  the  necessary 
parties.  Subkitdbo  Ebshub  Bot  v.  DooBOASOoir- 
DEBT  DosBBB  .    I.  Ij.  B.,  19  Calo.,  618 

[li.  B.,  19  I.  A.»  108 

See  Chxtab  Chabak  Das  r.  Balbbabba  Dab 

Ll.Ii.B.,21AlL,814 


18.  SUBSTITUTION  OF  APPELLANT. 


67. 


"Prooedare— Security  for  costs 


— Terms  as  to  eo»is, — An  appellant,  after  the  trans- 
mission of  his  appeal  to  England,  obtained  leave 
in  the  High  Court  to  withdraw  it.  The  appeal  in* 
volved  the  rights  of  a  minor,  party  to  the  suit,  whose 
mother  and  guardian  obtained  an  order  for  her  to  be 
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PBIVT      COXTRTCIL*      PRACTICE      OF 

—  continued. 

13.  SUBSTITUTION  OF  APPELLANT 
— concluded, 

substituted  for  the  withdrawing  appellant«  on  the 
terms  that  she  should  give  security  to  the  satisfaction 
of  the  High  Court  for  costs  already  ordered,  and 
should  undertake  to  abide  by  any  order  as  to  general 
costs.  Qaub  Mohttn  Chakbbbati  «.  Tabasttn- 
DXBi  Dbbi  .    I.  Ij.  IL,  17  Calo.,  693 

14.  DISMISSAL  OF  APPEAL   FOR  WANT   OF 

PROSECUTION. 


68. 


Delay  in  taking  proceed- 


ings after  admission  of  appeal— An  appeal 
was  allowed  in  October  1854  by  the  Supreme  Court 
at  Calcutta  to  England.  After  the  allowance  of  the 
appeal,  no  further  steps  were  taken  by  the  appellant. 
In  March  1856  the  Judicial  Committee,  upon  a  cer- 
tificate of  the  Registrar  of  the  Supreme  Court  that 
no  further  proceedings  had  been  taken  after  the 
order  allowing  the  appeal,  dismissed  the  appeal  at 
the  instance  of  the  respondents  for  want  of  prosecu- 
tion.   Ravutty  Dobsbb  v.  Radhanauth  Sbik 

[6  Moore's  I.  A.,  846 

59.  ; On  special  appli- 
cation, permission  to  appeal  was  granted  in  December 
1860,  on  the  condition  of  the  appellant  depositing 
with  the  Registrar  of  the  Judicial  Committee  of 
the  Privy  Council  the  sum  of  £300  for  costs.  The 
record  was  transmitted  from  India  and  the  respondent 
brought  in  his  printed  case,  but  the  appellant, 
though  served  with  a  peremptory  notice,  did  not  lodge 
his  case  or  take  any  other  step  in  the  matter.  In 
such  circumstances,  on  application  by  the  respondent, 
the  appeal  was  dismissed,  and  the  respondent's  costs 
directed  to  be  paid  out  of  the  sum  deposited  in  the 
Council  office,  the  balance  to  be  returned  to  the 
appellant.    GouBMOirBB  Dbbia  r.  Abdool  Gvnvbb 

[10  Koore's  I.  A.,  59 


60. 


Failure  to  depbeit 


security. — Six  months  having  elapsed  without  the 
appellant  having  lodged  the  required  security,  the 
respondent  applied  to  di»miss  the  appeal  for  non-per- 
formance of  that  condition.  As  it  appeared  that  the 
appellant's  agent  was  in  daily  expectation,  of  funds 
ffom  India,  the  case  was,  on  the  appellant  paying  the 
costs  of  the  day,  ordered  to  stand  over  for  three 
months,  for  the  appellant  to  perform  the  condition  ; 
in  failure  thereof  the  appeal  to  stand  dismissed. 
HuBKOSOOirsBBB  Ddiiah  v.  Pbav  Kishbk  SuroH 

[7  Koore's  I.  A.,  16 


61. 


Application  to  the  Court  in 


India  by  infant  on  coming  of  age  to  with- 
draw from  the  BVdt^  Guardian  and  vard, — 
An  infant  appellant,  in  an  appeal  pendinff  in  the 
Privy  Council,  having  come  of  age,  and  havmg  peti- 
tioned the  High  Court  in  India  to  be  allowed  to 
withdraw  from  the  suit,— JZs/<i  that  it  was  compe- 
tent to  the  respondent  in  England  to  have  the 
appeal  dismissed  for  want  of  prosecution,  although 
the  guardian  had  given  security  for  the  costs  and 
paid  the  expenses  of  the  appeal,  and  although  the 


PBIVY      COUNCIL,      FBACTICB      OF 

— continued. 

14.  DISMISSAL  OP  APPEAL   FOR  WANT   OF 
PROSECUTION— coacZtt^erf. 

(former)  infant  was  not  served  with  notice  of  the 
motion,  the  Council  being  satisfied  that  he  had  in  the 
High  Court  petitioned  for  leave  to  withdraw.  Bi8- 
TUPBYA  Paticapati  V.  Basitdbb  Dhall  Bbwabti 
Patvaik   .  6  B.  li.  B.,  190 :  16  W.  B.,  P.  C,  10 

S.  C.  BI8T00PBIA  POTMADATB  r.  NlTNI)  JiVJTL 

[18  Koore'8  I.  A.,  602 


16.  RESTORATION  OP  APPEAL. 

62.       Appeal  dismissed  through 

** unavoidable  accident"— ^c^«  XVI of  1845, 
XXIX  of  1841,  and  XV  of  1853,  t.  e—Cotte.^Act 
XVI  of  1845,  amending  Act  X  XIX  of  1841,  enacts  that 
it  is  competent  to  the  Sadder  Court  in  the  case  of  the 
dismissal  of  an  appeal  for  want  of  prosecution,  upon 
the  application  of  the  appellant  within  three  months 
after  the  appeal  has  been  dismissed,  to  re-admit  the 
appeal,  if  the  appellant  satisfies  the  Court  that  the 
dismissal  was  "  occasioned  by  the  default  of  his  vakil 
or  by  unavoidable  accident."  An  appeal  was  made 
to  the  Sudder  Court  at  Calcutta,  bi|t  in  consequence 
of  the  absence  from  illness  of  the  appellant's  mukhtar 
the  written  reasons  of  appeal  were  not  lod^red  within 
six  weeks,  the  time  prescribed  by  Act  XV  of  1858, 
s.  6,  and  the  appeal  was  dismissed.  Upon  appli- 
cation for  re-admission  of  the  appeal,  the  evidence 
showed  that  there  had  been  no  wilful  delay,  and  that 
the  appellant  was  in  ignorance  of  the  faict  of  the 
reasons  of  appeal  not  having  been  filed.  Held,  re- 
versing the  decree  of  the  Sudder  Court,  that  such 
circumstances  constituted  a  case  of  "unavoidable 
accident"  within  the  meaning  of  Act  XVI  of  1845, 
and  the  appeal  was  ordered  to  be  re-admitted  on  the 
file  of  pending  causes.  In  reversing  the  decree  of  the 
Sudder  Court,  the  order  of  that  Court  that  the  costs 
of  the  application  to  re-admit  the  appeal  should  be 
paid  by  the  appellants,  was  confirmed ;  but  as  the 
appellants  were  successful  in  obtaining  a  reversal  of 
the  decree  of  the  Court  below^  the  costs  of  the  appeal 
in  England  against  such  decree  were  ordered  to  be 
paid  by  the  respondents.  ANVKDVOrBB  Dossbb  v. 
PooBKO  Chvndbb  Rot      .    9  Moore's  I.  A.,  26 


68. 


Api>eal  dismissed  by  reason 


of  guardian  absconding  and  abandoning 
case — Power  to  rect\fjif  mittakee  in  orders. — By  the 
Common  Law  the  Judicial  Committee  possesses  the 
same  power  as  the  Courts  of  Record  and  Statute  have, 
of  rectifying  mistakes  which  have  crept  in  by  mis- 
prision or  otherwise  in  embodying  its  judgments. 
Where  therefore  an  order  had  been  made  ex -parte 
upon  the  appearance  of  the  respondents  alone  for  the 
dismissal  of  an  appeal,  and  affirmance  of  the  judg- 
ment of  the  Court  below  which  purported  to  be 
upon  the  hearing  of  the  cause,  the  Judicial  Commit- 
tee held  that  such  order  must  be  taken  *simply  as  a 
dismissal ;  and  it  appearing  that  the  appellants  were 
infants  under  the  protection  of  the  Court  of  Wards  in 
India,  and  that  the  agent  appointed  by  the  Court  to 
act  as  their  guardian  ad  litem  in  the  matter  of  the 
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— continued. 

16.  EESTORATION  OF  kW^kh— continued. 

«ppeal  had  absconded  and  abandoned  the  canse,  theur 
Lordships  rescinded  the  order  of  dismissal  and  restored 
the  appeal  on  the  terms  of  the  appellant's  paying 
the  costs  and  giving  access  to  the  transcript  of  the 
proceedings  in  the  Court  below,  in  their  handB«  and 
-undertaking  to  lodge  the  case  within  five  months. 
Rajttndbb  Nasajn  Bab  d.  Bijai  Gotind  Sikoh 

[2  Moore's  L  A.,  181 

64, Appeal  dismissed  for  -want  of 

prosecution— Jynoranctf  of  necessary  proceedings. 
— Where  an  appeal  had  been  dismissed  for  want  of 
prosecution,  no  step  having  been  taken  in  it  for  ten 
years,  the  appeal  was,  on  petition  to  the  King  in 
Council)  restored,  the  appellant  paying  the  costs  of 
dismissal  and  restoration ;  it  appearing  that  the  appel- 
lant wss  ignorant  of  the  proceedings  necessary  to  be 
taken  in  England,  and  that  he  had,  though  after  the 
lapse  of  some  years,  instructed  a  commercial  house 
in  Calcutta  to  prosecute  the  appeal,  but  whose  agent 
m  England  becoming  insolvent,  no  proceedings  were 
taken  to  bring  the  case  to  a  hearing.  Debdab  Hob- 
8EIK  V.  ZvHooBOONNissA  .    2  Moore's  L  A.y  441 


66. 


Delay  in  receipt 


hy  agent  of  appellant  of  the  transcript. — Leave 
^ven  to  restore  an  appeal  dismissed  for  want  of 
prosecution,  the  appellant's  agent,  though  instructed 
to  prevent  the  dismissal  of  the  appeal,  not  having 
received  the  transcript  until  after  the  expiration  of 
a  year  and  a  day  from  the  time  of  the  allowance  of 
the  appeal,  and  the  respondent  having  in  consequence 
thereof   obtained    an  order    of    dismissal.    BiBSNO- 

4S0Oin>BBY  DaBBB  V.  BUBBODAOAUKT  ROT 

[2Moore'sI.A.,  127 

66. Ignorance  of  exist* 

'cnce  of  new  ruZe*.— Appeal  restored  after  being 
dismissed  for  want  of  effectnal  prosecution  within  the 
time  limited  by  the  6th  rule  of  the  Order  in  Council 
'of  18th  June  1853,  the  new  rules  having  been  only 
recently  adopted  by  the  Sudder  Court  at  Calcutta, 
and  the  appellant,  in  ignorance  of  their  existence, 
being  engaged  in  taking  steps  to  prosecute  the  appeal 
within  the  time  and  according  to  the  practice  previ- 
ously existing.  Gudadhitb  Purshad  Tbwabbb  o. 
SooiTDBBKOOHABEB  .    6  Moore's  L  A.y  201 

Sbto  LroHHBBOHXJKD  r.  Sbto  Zobawub  Mttll 

[6  ICoore's  L  A.,  204 


67. 


Abandonment  of 


appeal—Stat,  8^9  Vict.,  c.  80,  s.  2.— In  cir- 
cnmstances  showing  conflicting  and  opposite  decisions 
by  the  Sudder  Court  upon  the  same  question  at  issue 
between  the  same  parties,  an  appeal  treated  under 
Stat.  8  &  9  Vict.,  c.  80,  s.  2,  as  abandoned 
for  non-prosecution,  was  restored  upon  terms  of 
•paying  costs  and  undertaking  to  lodge  cases  forthwith 
and  to  lodge  security  or  a  bond  in  England  to  the 
amount  of  £600.  Where  an  appeal  has  been  treated 
4M  abandoned  under  8  &  9  Vict.,  c.  80,  s.  2,  their 
Lordships  have  no  power  to  grant  leave  to  institute  a 
new  appeal ;  only  a  discretion  to  allow  the  original 
appeal  to  be  restored.    Httbbosoondbbb  Dbbiah  r. 

PlUH  ElBHBN  SlKQH  .     6  MOOFO'S  I.  A.,  491 


PBIVY      COUNCIL*      PRACTICE      OF 

—  continued, 

16.  RESTORATION  OF  kV?T&kL— concluded. 


68. 


Consolidation  of 


dismissed  appeal  with  another  pending. — Lemve 
given  to  restore  an  appeal  dismissed  for  want  of 
prosecution,  the  Court  below  having  consolidated  it 
with  another  appeal  in  the  same  cause  which  was 
still  pending.    SirBBooji*  CHirmoBB  Sibgab  Chow- 

DBY  V.  RAICBITTTON  MULUOK 

[1  Moore's  L  A.,  858 


69. 


Application  for 


restoration  of  case — Security  for  costs  ofappeciw — 
Application  for  restoration  of  appeal  acceded  to  in 
consideration  of  the  interests  of  infants  being  involTed 
in  the  case,  and  of  the  state  of  that  part  of  Indift 
when  the  matter  arose  in  and  after  1867>  on  the  con- 
dition of  deposit  of  further  security,  and  of  the 
prosecution  of  the  appeal  within  a  certain  time.  The 
security  in  India  was  held  to  have  gone  by  the 
dismissal  of  the  appeal  for  de&ult  of  prosecution. 

BlBJOBVTTBB  B.  PeBTAB  SiKGH 

[8  W.  B.,  P.  C,  86 :  8  ICoore's  I.  A.,  168 

70,  -  —  -  Seourity  on  restoeation  of 
appeal  -Deposit  of  costs.— Where  Government 
securities  for  the  due  prosecution  of  the  appeal  and 
costs  were  deposited  in  the  registry  of  the  Sudder 
Court,  the  Judicial  Committee  in  restoring  the  appeal 
dispensed  with  the  usual  recognizance  in  England. 
Sbto  LrcHKBBOHirin)  o.  Sbto  Zobawub  Mull 

[6  Moore's  I.  A^  204 


71. 


Petition     to      restore     an 


appeal — Terms  under  which  it  was  restored. — 
Under  rule.  6  of  the  Orders  in  Council  of  the  ISth 
June  1893,  an  appeal  was  dismissed  for  want  of 
prosecution  on  the  8th  October  1896.  The  record, 
had  been  received  on  the  15th  January  1896,  and 
since  then  no  steps  had  been  taken.  The  delay  having 
been  explained,  and  the  cause  of  it  considered  suffi- 
cient, the  appeal  was  restored  to  the  file,  on  conditions 
as  to  costs,  and  on  security  to  be  given  in  England. 
Rabiabai  o.  Mabombd  Ismail  Khan 

[L  li.  B.,  21  Bom.,  723 
li.  R.,  24  I.  A.,  128 


16.  REMISSION  OF  CASE  TO  INDIA. 


72. 


Reftisal  to  consider  dooa- 


mentary  evidence  not  sent  with  record. — 
The  iMvy  Council  will  not  act  as  a  Court  of  Original 
Jurisdiction;  therefore,  where  the  Judge  of  the 
Court  below  improperly  suppressed  documents  which 
were  not  discovered  until  after  the  transmissioa  of 
appeal  to  Her  Majesty  in  Council,  their  Lordships 
refused  to  give  an  opinion  on  the  merits  and  remitted 
the  case  to  India  for  reconsideration.  Jitybbbbeabb 
o.  VxrBTTJBHABB  .    8  Moorc's  I.  A.,  824 


78. 


Bemand  to  take  firesh  evi- 


dence— Refusal  of  Court  below  to  consider  eet- 
dence,— Where  the  lower  Courts,  on  the  ground  that 
the  defendant's  title  under  a  sanad  was  absolute, 
declined  to  consider  evidence  which  the  plaintiff  relied 
on  as  showing  that  tlie  defendant  really  held  for  him 
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— continued. 

16.  BBMISSION  OF  CASE  TO  INDIA 
— oonclnd§d, 

M  a  troitee,  the  case  wm  remanded  by  the  Judicial 
Committee  in  order  that  BQch  evidence  might  be 
received  and  considered.  Shbbb  Bahadttb  Sikg  v, 
Thakubaiv  Dabiao  Euab  I.  Ii.  B.,  8  Calc,  646 


74. 


Beverssl  in  former  analo- 


gous case— CaM  decided  by  High  Court  ae  i*f 
volving  quettion  already  decided. — ^The  High  Coart 
dismiMed  an  appeal  from  the  Zillah  Court  on  the 
ffTOund  that  it  involved  the  same  question  as  had  been 
decided  by  them  in  another  suit  brought  by  the 
plaintiff  in  respect  of  the  validity  of  a  zur-i-peshgi 
deed.  The  decision  in  the  prior  suit  was  on  appoJ 
reversed  by  the  Judicial  Committee.  In  such  circum- 
stances, on  the  appeal  from  the  later  decision  coming 
on  for  hearing  ex*  parte,  their  Lordships,  with  the 
consent  of  the  appellant,  remitted  the  case  to  the  High 
Court,  with  a  declaration  that  the  deed  was  valid ;  and 
with  directions  that,  if  the  respondent  did  not  appear 
within  a  reasonable  time,  to  be  fixed  by  the  High 
Court,  to  dismiss  the  appeal  from  the  Zillah  Court 
and  in  the  event  of  the  respondent  appearing,  then 
to  hear  the  case  on  the  merits.  Kalbbpbbshad 
Tbwabbb  v.  Lauqa  Bikda  Lall 

[12  Moore's  L  A.,  848 

75.   Porm   of  decree   of 


Court-  (General  decree  affirming  Conrt  below 
iDithout  details  where  lower  Court  merely  revertea 
flrtt  Court.— A  suit  for  possession  and  redemption 
in  which  a  third  party  intervened  on  the  claim  that 
the  plaintiff  had  conveyed  to  him  half  of  the  pro- 
perty in  dispute,  was  dismissed.  On  appeal  by  the 
plaintiff  in  which  the  intervenor  did  not  appear,  the 
lower  Appellate  Court  merely  reversed  the  decree  of 
the  first  Court,  and  the  High  Court  aflirmed  the 
decree  of  the  lower  Appellate  Court.  The  Privy 
Council,  wMle  afi&rming  the  decree  of  the  High  Court, 
observed  that  the  question  as  to  the  form  of  the 
decree  ought  to  have  been  raised  before  the  High 
Court,  if  it  was  thought  that  tbe  decree  was  not  sulii- 
cient  to  found  execution  upon,  to  that  the  details  of 
the  decree  might  have  been  stated;  and  the^  remanded 
the  case  to  the  High  Court  to  amend  their  decree  in 
conf«rmity  with  their  judgment  by  declaring  affirm- 
atively what  the  plaintiff  was  entitled  to  recover. 
IjALA  Sham  Soonsub  Lal  r.  Soobaj  La£ 

[aew.E.,p.c.,48 


17.  PBACTICE  AS  TO  OBJECTIONS. 


76. 


P  o  r  nx  a  1    objections. — The 


practice  of  the  I'rivy  Council  has  been  never  to 
favour  objections  merely  of  form.    Mobuddims  ov 

MonZA  KUNKUBWADT  V.  EbAMDAB  BBAHMnTs  OF 
MonzA  SOOBPAI* 

[7  W.  K.,  p.  C  8: 8  Moore*a  L  A.,  888 

77. Pleadinye — 

Matter*  of  form.  Rental  to  inaitt  upon,— In  review- 
ing proceedings  of  the  Courts  in  India,  where  the 
Hindu  and  Mahomedan  laws  are  the  rule,  and  where 
ithe  forms  of  pleadiogs  are  wholly  different  from  those 
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17.  PBACTICE  AS  TO  OB  JECTIONS— eon^tiMMcf. 

in  use  in  Courts  where  the  law  of  England  prevails* 
the  Privy  Conncil  will  look  to  the  essential  justice  of 
the  case,  not  considering  whether  matters  of  form 
have  been  strictly  attended  to.     Obidhabbb  SivaK 

V.  KOOSAHUL  SlBGH 

[6  W.  B.,  P.  C,  1 :  a  Moore's  I.  A.»  844 


78. 


Technioal  obJections—^reM 


ground* — Question  of  disputed  consent  to  arbitral 
tion, — In  the  examination  of  such  questions  as 
whether,  as  alleged,  the  consent  of  one  of  the  parties 
to  an  arbitration  was  obtained  by  threats,  the  Privy 
Council  will  lo')k  to  the  broad  principles  of  justice 
and  equity,  and  cUscourage  mere  technical  objections, 
and  the  invention  of  new  grounds  of  dispute  which 
were  not  even  mentioned  at  the  commencement  of 
the  suit.    PiTBYATHA  Vthidhay  Nauohiab  V.  Jay- 

ATEBA  BAMABOaCABA  EtTYAPA  NAIOEEB 

[4  W.  R.,  p.  C,  81 

S.   C.   ZaHINDAB  of  BATr&NAD      r.  ZAHIBDAB    OB 

Tbltiapoobah  .    7  Moore's  I.  A.,  441 


79. 


Objections  on  matters  of 


practice — Immaterial  irregularities.— The  Privy 
Council  will  not  interfere  in  a  case  in  which  objec- 
tions are  taken  to  matters  of  practice,  unless  they  see 
very  clearly  that  justice  has  not  been  done.    Abdool 

ALI  r.  MoZTTFrBB  HOSBBIK  ChOWDBY 

[16  W.  R.,  P.  C,  22 


80. 


Pleadings,  Bole  ot—Presump* 


tion  at  to  averments  not  traversed,  —The  strict  rule 
that  averments  not  traversed  must  be  taken  to  be  ad- 
mitted, will  not  be  applied  by  the  Privy  Council  to 
the  Indian  Courts.  Anokdohoybb  Chowdhbaib 
V.  Shbbb  Chubdbb  Boy 

[2  W.  B.,  P.  C,  18:  8  Moore's  I.  A.,  287 

Marsh.*  466 


8L 


Ghround  for  varying  decree 


— Duty  of  Appellate  Court— Suits  heard  together, 
Evidence  in, — It  is  objectionable  to  disturb  or  vary 
a  decree  properly  made  by  the  lower  Court  for  the 
mere  purpose  of  guarding  against  the  possible  error 
of  some  other  tribunal  in  some  future  suit.  Two 
suits  were  heard  together.  On  objection  made  in 
appeal  that  the  evidence  taken  in  one  suit  (to  which 
the  objector  was  not  a  party)  had  been  irregularly 
read  in  the  other, — Held  that,  having  regard  to  aU 
the  circumstances,  the  suits  having  been  tried  to- 
gether, and  the  evidence  objected  to  having  been 
commented  on  by  the  objector,  or  on  his  behalf,  it 
sufficiently  appeared  that  the  evidence  had  been  sub- 
stantially taken  in  both  suits.  A  Court  of  Appeal 
has  to  determine  whether  the  decision  of  the  lower 
Court,  when  pronounced,  was  a  correct  decision  of  the 
issues  then  pending  before  it  between  the  then 
parties  to  the  suit.  Akuitdoiioybb  Chowshxain  v. 
Shebb  Chuitdbb  Roy 

[Marsh.,  466 :  2  W.  B.,  P.  C,  18 
8  Moore's  L  A.,  287 


82. Objection  as  to  suit  being 

merely  declaratory — Special  leave  to  appeal-^ 
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17.  PRACTICE  AS  TO  OBJ ECTIOJ^S— continued. 
Technical  naivre  of  ff rounds  of  appeal, — A  defen- 
dant obtained  Bpeeial  leave  to  appeal  to  Her  Majesty 
in  CoTincil,  on  the  ground  that  the  case   involved 
questions  of  law  of  great  importance  to  the  Jain 
sect,  of  which  he  was  a  member.    On  the  appeal 
coming  on  for  hearing,  he  contended  that  the  suit 
•bould  have  been  dismissed  by  the  Courts  below  as  a 
daim  for  a  declaration  of  right  in  respect  of  which 
no  consequential  relief  was  sought  or  could  be  given. 
Meld  that,  considering  the  special  grounds  on  which 
the  defendants  had  obtained  leave  to  appeal,  the 
somewhat  technical  character  of  the  defence  he  now 
put  forward,  and  the  general  circumstances  of  the 
case,  he  ought  not  to  be  allowed  to  insist  on  I  this 
objectbn.    Shbo  Singh  Bai  r.  Dakho 

[I.  la.  n.,  1  AIL,  688 :  2  C.  Ii.  R.,  193 

Ii.  IL»  6  L  A.,  87 

88. Objection  not  taken  before 

High  Court- Grounde  of  appeal.— The  Judicial 
Committee  refused  to  entertain  an  objection  taken 
in  the  grounds  of  appeal,  whicb  had  not  been  taken 
on  appeal  to  the  High  Court.  Fobbbs  r.  Mbeb 
Mahomed  Hosbbin 

[12  B.  lu  R.,  P.  C,  210 :  20  W.  B.,  44 

84.  — ^ ■ .  Point  not  taken 

in  lower  Courls. — A  point  not  raised  in  the  plaint 
before  the  District  Judge  nor  in  the  High  t'ourt 
cannot  be  raised  before  the  Judicial  Committee. 
SoMBHir  Nath  Saktba  Mahapatba  «.  Sttrja 
MoNi  Dbi  .  lew.  N.,  649 

[I.  Ii.  B.,  25  Calo.,  187 
L.  B.»  24  L  A.,  191 


86. 


—     Ciroufnetaneee 


not  raised  in  the  lower  Court — Pleadings, —  In  this 
case  there  were  concurrent  findings  of  facts  both  by 
the  lower  Court  and  the  High  Court,  but  it  was 
sought  to  distinguish  the  case  against  two  of  the  de- 
fendants on  the  ground  of  special  circumstances  con- 
nected with  their  holding.  These  circumstances 
were  never  relied  upon  in  the  pleadings,  no  issue  was 
directed  as  to  them,  and  there  was  no  proper  examin- 
ation of  the  case  with  respect  to  them.  Meld  that 
the  High  Court  was  justified  in  refusing  to  allow  the 
appellant  to  raise  the  point.  Nam  Nabaik  Singh  4>. 
BhimGahjhtt  .    8C.  W.  N.,24e 

86.  ■ Objection  as  to 

validity  of  deeds, — A  plaintiff  sued  to  set  aside  cer- 
tain documents  which  he  alleged  to  have  been  forged 
by  the  defendant.  At  the  trial  of  the  case  in  the 
Court  of  first* instance  the  only  issue  directed  to  these 
documents  was—"  Are  the  three  written  agreements 
said  to  have  been  given  by  the  plaintiff  to  the  def  en- 
d^nt  genuine  and  valid  deeds  P  '*  It  was  not  contended 
by  the  plaintiff  in  that  Court  that  the  agreements 
had  been  obtained  from  him  while  he  was  a  minor 
by  undue  influence,  nor  was  that  objection  taken  in 
the  g^rounds  of  appeal  aguiust  the  judgment  of  the 
^oiirt.  Held,  that  i^  was  too  Lite  to  take  the  ob- 
jection for  the  first  time  in  the  Court  of  A  ppeal. 
AMBBBoonssA  Ehatooho.  Adadoovisba  Khatooh 

L16  B.  Ii.  B.,  87 :  23  W.B..  208 

Ii.  B.,  2 1.  A.,  87 
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17.  PRACTICE  AS  TO  OBJECTIONS— c<»/t«««rf. 

.®7-  ^ OLjeetion     Ui 

rtfht  of  acfion,~The  Privy  Council  will  not  entov 
tain  a  purely  technical  objection  to  a  party's  right  of 
action  which  has  not  been  made  in  the  Court  below. 
Bakz  op  Bbnoaii  V,  MACLEOD  6  Moore's  I.  A.,  1 


88. 


Sight  to  erne. — 


Semble—The  right  of  a  party  fo  institute  a  suit  aa 
heir  of  an  original  grantee,  not  having  been  disputed 
m  the  Courts  below,  cannot  be  quentioned  before  the 
Judicial  Committee.  Mills  ©.  Modbb  Pseroirja 
Khookshbdjbb  .     2  Moore's  I.  A..  87 

.^' ~ Objection  of  /t- 

mxtation  Beng.  Regs,  II  of  1805,  II  of  1819,  III 
of  1^28,— An  objection  raised  for  the  first  time  at  the 
hearing  of  the  appeal  before  the  Privy  Council,  that 
the  Government's  rieht  to  sue  was  barred  by  Begtil^ 
tion  II  of  1805  from  lapse  of  time,  sustained,  the  pro- 
ceedings in  India  before  the  Revenue  Collector  and 
Special  Commissioner  under  Regulations  II  of  1819 
and  HI  of  1828  not  being  in  the  nature  of  a  regular 
suit.     Dhbbraj  Baja  Mahatab  Chitm)  Bahatoob 

V,  GOTBEKKBHT  OP  BbKOAL 

[4  Moore's  I.  A.,  488 

90.  -  Objection  to 

order    of  Court  in   India  eubstttuting  renpondemi 

for  appellant  on  death  ofsoleappellanL — Pending 

the  appeal  to  England,  the  sole  appr Uantt  died,  and 

the  Sudder  Court  made  an  order  substituting  o  ne  of 

the  respondents  in  his  stead  as  appellant.      SembU 

It  is  not  competent  to  the  other  respondents  to  object 
to  such  order  at  the  hearing  of  the  appeal,  the  proper 
course  being  to  move  the  Sudder  Court  to  discharge 
such  order.  Easi  Pbbbad  Nabaiv  r.  Kawalbabi 
KooBB  ....    6  Moore's  I.  A.,  148 

W. Objections  to   re* 

port  of  Commissioner  under  Civil  Procedure  Code, 
1859,  8, 181, — Where  a  report,  or  supplementaJ  reports 
had  been  made  b.y  Commissioners  to  whom  accounts 
had  been  referred  for  investigation  under  Act  VIII 
of  1859,  s.  181,  the  Privy  Council  refused  to  enter- 
tain any  objections  thereto  which  had  neither  been 
brought,  to  the  notice  of  the  first  Court  nor  made  in 
any  of  the  grounds  of  appeal  in  the  Courts  in  India, 
Sbth  Gujmull  17.  Chahbb  Kowab 

[I..  XL,  2 1.  A^  34 


92. 


Objection  taken 


without  cross-appeal — Alteration  of  decree  asked 
for  bg  respondent  without  cross* appeal — Civil  Pro* 
cedure  Code  (1882)  tS,  561, — In  reference  to  whether 
the  decree  made  against  one  of  the  respondents  could 
be  varied  in  his  favour,  he  not  having  filed  a  eross- 
appeal,  the  rule  prevailed  that  he  could  only  be  he  aid 
to  support  the  decree,  s.  661  of  the  Civil  Pxt)cediu« 
Code  not  applying  in  an  appeal  to  the  Privy  CouneiL 
Caspbbsz  r.  Kibhoki  Lal  Rot  Chowdhbz 

[I.  Ii.  B,  28  Calo.,  028 


98. 


Question  of  law  referred  to 


Full    'BenalL  — Objection  by    respondent  without 
orossHtppeal  to  answer  of  Full  Bench, — Where  a 
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17.  PRACTICE  AS  TO  OBJECTIONS -coiM>/ikf«rf. 

Division  Bench  of  a  High  Court  ref ersa  question  of  law 
for  the  consideration  of  the  Full  Bench,  and  the  answer 
of  the  Full  Bench  is  not  framed  as  a  decree  or  as  an 
interlocutory  order,  and  an  appeal  is  brought  to 
Her  Majesty  in  Council,  it  is  open  to  the  respondent 
without  a  cross-appeal  to  object  to  the  correctness  of 
the  answer  given  by  the  Full  Bench  on  the  question 
of  law  referred.  Phoolbas  Koonwab  v.  Lalla 
Jo&BBBTJB  Sahoy  I.  Ij.  XL,  1  Calo.»  226 

[L.  B.,  8  I«  A.,  7:  26  W.  B.,  285 


94. 


18.  BEVIVOB  OF  APPEAL. 


Bevivor  of  appeal  which 


had  eXiBXed.-' Alteration  of  form  of  claim  on  appeal 
— Suecestion  or  inheritance,— Jjetkse  to  revive  an 
appeal,  in  a  case  governed  by  the  Oude  Estates  Act  (I 
of  1869) » which  abated  on  the  appellant's  death  before 
the  hearing,  was  obtained  by  the  younger  daughter 
of  the  deceased  talukhdar,  one  of  the  defendants,  she 
being  next  among  those  who  would  have  a  clum  to  in- 
herit the  talukh  in  succession  should  the  appeal  be 
decreed.  f0/<{  that  the  appellant  by  revivor  must  be 
restrictedtothesuitfor  the  talukh,  and  could  not  ad- 
vance on  this  appeal  any  claim  of  her  own  which  she 
might  have  preferred  in  a  suit  to  inherit  property  which 
haS  belonged  to  the  deceased  other  than  the  talukhdari 
estate.    UxBAO  BBauic  9.  Ibshad  Hvsain. 

[I.  H  B.,  21  Cala,  997 
L.  B.,  21 1.  A.,  188 


19.  QUESTIONS  OF  FACT. 


96. 


TTnanimouB  judgment   on 


faetB"  Onus  of  proof  "The  rule  of  the  Appellate 
Court  is  that  it  will  not,  on  a  question  of  fact,  reverse 
an  unanimons  judgment  of  the  Courts  in  India  unless 
the  very  clearest  proof  is  shown  that  such  decision 
is  erroneous.  Tabbbvy  Chubk  Boiwbbjibb  r. 
Maixland  .11  Moore's  I.  A.»  817 


9o« 


Credibility  of  witaesses  — 


Effect  of  sridBnee.— It  b  not  the  habit  of  the  Privy 
Council*  unless  hi  very  extraordinary  cases,  to  advise 
the  reversal  of  a  decision  of  the  Courts  of  India  merely 
on  the  effect  of  evidence,  or  the  credit  due  to 
witnesses.  Nabagitiitt  Luobxbdavavah  o.  Ybh- 
OAICA  Najdoo 

[1 W.  B.,  P.  C  80:  9  Moore's  I.  A.,  68 

Jabuttool  Butool  r.  Hossbivbb  Bsotnc 
[10  W.  B.,  P.  C,  10:  10  Moore's  I.  A.,  198 

97. ; ; letuee  of  faot^ 

Miecarriage  in  reception  or  appreciation  of  eot- 
dence* — It  is  not  the  practice  of  the  Privy  Council 
to  disturb  the  finding  of  the  Court  below  upon  mere 
issues  of  fact,  unless  it  is  clearly  satisfied  that  there 
has  been  some  miscarriage  either  in  the  reception  or 
in  the  appreciation  of  evidence.  In  cases  that  turn 
upon  the  credibility  of  the  testimony  given,  it  is  dis- 
posed to  defer  to  the  judgment  of  those  who,  with 
the  advantsHge  of  load  experience,  have  had  the 
means  of  seeing  the  witnesses  under  examination  and 

TCI.  IT 
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19.  QUESTIONS  OF  ^ekCl— continued. 

of  inspecting  the  original  documents.  Biohabdsoh 
V.  OoYBBiniEirT  .  .    1  W.  B.y  P.  C,  47 

Chett  Bah  v.  Chowdhbt  Nowbft  IUm 

[6  W,  B.,  P.  C,  3 :  7  Moore's  L  A.,  307 
Ebipahotbe  Dbbia  r.  Bohaitath  Chowdhbt 

[2  W.  B.,  P.  C,  1 

S.  C.  Ebipoicotbb  Dbbu  «.  Gbish  Chitni>sb 
Lahobbb    .  8  Moore's  I.  A.,  487 

GhOOXAH  MoOBIOOZAH  KhAN]«.  GoVBBKlfBBT 

[9  Moore's  I.  A.,  488 

DwABEA  Dobs  o.  Sita  Bax     .  6  C.  Ii.  B.,  430 

98i  — —  Consideration  of 

tsivd  voce  e  tide  nee.  ^  Considenne  the  advantages 
which  the  Judges  in  India  generally  possess  of  form- 
ing a  correct  opinion  of  the  probabilitj'  of  a  transac- 
tion and  in  some  cases  of  the  credit  due  to  the  wit- 
nesses, the  fact  that  the  Courts  below  have  decided 
against  the  validity  of  an  instrument  aiTords  a  strong 
presumption  of  the  oorrectness  of  their  decisions,  but 
does  not  and  ought  not  to  relieve  the  Privy  Council, 
as  the  Court  of  last  resort,  from  the  duty  of  examm- 
ing  the  whole  evidence,  and  forming  for  itself  an 
opinion  upon  the  whole  case.  With  reference  to  the 
lamentable  disregard  of  truth  prevailing  amongst  the 
natives  of  India,  the  Privy  Council  held  that  it  would 
be  very  dangerou*  for  the  Court  altogether  to  discre- 
dit witnessess  deposing  vivd  voce  by  reason  of  the 
necessity  imposed  on  the  Court  to  sift  the  evidence 
of  such  witnesses  with  great  minuteness  and  care. 

MODHOOSOODUN     SASDIAL     V.     SOBOOF      ChCITDXB 

SiBOAB  Chowdhbt 

[7  W.  B.,  P.  C  78:  4  Moore's  L  A.,  481 

99. —Doeumeniar^ 

evidence — Decision  on  facts. — Their  Lordships  r^ 
fused  to  reverse  a  decision  of  the  High  Court  upon  a 
question  of  fact  in  which  that  Court  had  before  it  the 
documents  and  the  evidence  of  the  witnessesi,  and 
had  an  opportunity  of  judging  of  the  demeanour  of 
the  witnesses.  Jugojbbbuk  Lall  Dhubal  Dsb  c 
Eabtiok  Chvbdbb  Bokdofadhta 

[25  W,  B.,  P.  0..  1 

100.  Erroneous  00%- 

elusions  from  evidence, — Semble—Uhe  Privy  Conn- 
dl  will  nbt  disturb  a  judgment  of  a  Court  m  India 
upon  a  question  of  the  credibility  of  witnesses*  unless 
it  is  manifestly  clear  from  the  probabilities  attached 
to  certain  circumstances  in  the  case  that  the  Court 
below  was  wrong  in  the  conclusion  drawn  from  such 
evidence.  Mttbadbb  Mahombd  Cazttic  Srhbazbb 
r.  Allt  Hahoicbd  Ehah    .  8  Moore's  L  A.,  87 

lOL  Disputed  facts-  Presump- 
tion of  correctness  iu  oases  of  disputed  fact.-^lt  la 
the  practice  of  the  Judicial  Committee  in  a  case  of 
disputed  fact,  when  the  Courts  in  India  appear  to 
have  diligently  investigated  the  evidence,  and  no 
palpable  mistake  is  apparent  in  the  appreciation  by 
the  Court  below  of  such  evidence,  to  affirm  the  decree 
appealed  from  with  costs.  Chvitdbb  Hohbb  Dbbia 
Chowdhoobatav  V,  Mw  MoHnrBB  Dbbia 

[8  Moore's  L  A.,  477 

10  T 
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19.  QUESTIOKS  OF  V ACT- continued. 


102. 


Judgment    on     facts— ^p- 


pealt  from  Non»B.egulaUon  Vrovinces.— In  cases 
from  Non-BeguUtion  Provinces,  ivherein  the  procc- 
dure  is  somewhat  loose,  and  where  the  merits  depend 
mnch  on  local  custom  and  local  inquiry,  it  is  even 
more  necessary  than  it  is  on  appeals  from  the  Civil 
Courts  in  the  Begulation  Provinces  to  act  on  the 
principle  of  not  disturbing  the  judgment  under  ap- 
peal, unless  it  is  substantially  wrong.  Hydbb 
HosBSiN  V.  Mahoiced  Hossein 

[14  Moore's  I.  A.,  401:  17  W.  B.,  185 

103. Improper  admission  of  evi" 

dGJUQB— Sufficiency  of  evidence,  — VfYiere  evidence 
such  as  hearsay,  is  improperly  admitted,  the  question 
for  the  Judicial  Committee  is  whether,  rejecting  that 
evidence,  enough  remains  to  support  the  finding. 
Disapproval  was  expressed  by  their  Lordships  of  the 
reception  by  the  lower  Court  of  evidence  which  ought 
not  to  have  been  admitted.  Mohun  Sino  v.  Ghubiba 
[e  B.  Ii.  K.,  486 :  15  W.  R,  P.  C,  8 


104. Erroneous  conclusion  from 

evidence— J7«ar«ay  ^vtc^ence. -  Where  the  High 
Court  founded  their  judgment  upon  evidence  which 
did  not  justify  the  conclusion,  the  Judicial  Committee 
reviewed  the  whole  evidence,  in  order  to  ascertain 
whether  the  decree  could  be  supported.  Ajodhta 
Pbasad  Sing  v.  Umrao  Sing 

[6  B.  L.  K.,  509 :  15  W.  R.,  P.  O.,  1 
13  Moore's  I.  A.,  519 


105. 


Evidence  wrongly  admit- 


ted— Sufficiency  of  evidence, — Where  the  Courts  be- 
low had  admitted  evidence  not  properly  admissible, 
the  Judicial  Committee  examined  the  whole  evidence, 
and  being  satisfied  that  there  was,  independent  of 
that  inadmissible  evidence,  sufficient  to  justify  the 
dcjcision  of  those  Courts,  dismissed  the  appeal.  Lala. 
•  Bavbiphab  v.  Gotebnhbnt  op  Bekgal 

[9  B.  L.  B.,  264 :  16  W.  R..  P.  C,  11 

14  Moore's  L  A.,  86 


106.  — ; Direct  evidence  as  opposed 

to  suspicion— ^<fo/?</o». —The  Sudder  Ameen 
having  held  an  adoption  proved,  the  Principal  Sudder 
Ameen  on  appeal  reversed  that  decision  on  the  facts. 
The  case  came  before  the  High  Coart  on  special 
appeal,  and  the  decision  then  given  was  appealed  to 
England,  and  special  leave  was  given  by  Her  Majesty 
to  appeal  against  the  decision  of  the  Principal  Sudder 
Ameen.  The  decision  of  the  High  Court  on  the  law 
wiks  admitted  to  be  good,  but  the  Judicial  Committee 
reversed  the  finding  oE  the  Principal  Sudder  Ameen 
on  the  facts.  Kaxi  Chansba  Chowdhby  r.  Shib 
Chandra  Bhadubi 

[6  B.  \u  B.,  501 ;  15  W.  B.,  P.  C.,  12 


- 107. Second  appeal— Co^«  of  Civil 

Procedure  (Act  XI V  of  18S2J,  ss.  584,  585— Juris- 
diction to  hear  a  second  appeal,  on  what  matters — 
Secondary  eritience.  Question  of, — Under  ss.  584 
and  585  of  the  Code  of  Civil  Prccedure,  1882,  a 
second  appeal  is  confined  to  matters  of  law,  usage 
having  the  force  of  law,  or  substantial  defect  in 
procedure.    On  an  appeal  to  the  Judicial  Commis- 
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— continued. 

19.  QUESTIONS  OF  Ykiyi—eotUinued, 

sioner  from  a  decree  given  on  first  appeal  b^'  an 
Appellate  Court,  and  maintaining  a  finding  of  fact  by 
the  original  Court,  the  only  qnestions  were  (1)  whe- 
ther secondary  evidence  had  been  properly  admitted 
on  a  case  that  had  arisen  for  its  admission ;  and 
(2)  whether  the  evidence  offered  constituted  secon- 
dary evidence  of  the  matter  in  dispute,  which  was  the 
making  of  a  document.  Held  that  (no  special  lesve 
to  appeal  from  the  judgment  of  the  Commissioner,  the 
first  Appellate  Court,  having  been  applied  for)  the 
facts  were  not  open  to  decision  on  thb  appeal ;  this 
Committee  could  only  do  what  the  Judicial  Commis- 
sioner on  second  appeal,  under  the  above  sections, 
could  have  done;  and  that,  as  the  case  stood,  they 
were  bound  by  the  findings  of  facts  of  the  first 
Appellate  Court.    Luchmak  Sdtgh  r.  Puna 

[I.  Ii.  B.,  16  Calc,  763 
Ii.  IU»  16  L  A.,  125 


108. 


Question  in  iBSUB— Parties 


— Admission — Execution  of  deed, — The  plaintiff 
claimed  to  have  inherited  estate  in  the  possession  of 
the  defendant,  who  was  also  related  to  the  last  owner, 
but  who  set  up,  independently  of  other  title,  a  deed 
of  gift  from  the  latter  in  his  favour.  It  was  decided 
in  the  Appellate  Court  that,  even  if  this  deed  had 
been  executed,  it  was  inoperative,  and  on  this  point 
the  decision  of  the  first  Court  was  maintained.  An 
issue  having  been  fixed  as  to  the  execution,  and  the 
plaint  also  showing  that  the  execution  was  ditpnted, 
their  Lordships  declined  to  treat  the  execution  as  not 
having  been  in  contest.    Anakd  Kttab  r.  Tanbvkh 

[L  If.  B.,  11  AIL,  806 


109. 


Failure  to  produce  evidence 


at  hearlBg — Omission  of  Judye  to  call  for  record, 
—  At  the  hearing  of  a  suit  a  party,  though  he  had 
sufiicient  warning  of  what  was  necessary,  did  not  take 
the  proper  steps  to  cause  the  production  of  the  docu- 
mentary and  only  admissible  evidence  of  a  material 
fact  which  had  to  be  proved  by  him,  and  the  decision 
was  against  him.  The  record  of  another  proceeding 
would,  it  was  said,  have  supplied  this  evidence ;  and 
an  application  had  been  previously  made  on  which 
the  order  of  the  Judge  was  that  "  the  matter  would 
be  decided  when  the  case  was  tried,  and  the  record 
would  be  sent  for,  if  necessary."  No  further  appli- 
cation to  the  Court  was  made,  and  no  attempt  to 
supply  this  evidence.  Held  that,  if  there  had  been, 
as  there  might  have  been,  an  oversight  by  the  party 
in  not  calling  the  attention  of  the  Judge  to  the  above 
order,  and  in  not  tendering  the  evidence,  there  had 
been  no  omission  on  the  Judge's  part  affording 
ground  for  appeal,  and  tlie  Judicial  Committee 
refused  to  interfere.  Chakdichubv  Shabhmal  «. 
Ddboa  Chtjbn  Mibdua 

[I.  Ii.  B.,  9  Calc,  260 :  12  C.  Ij.  XL,  81 


110. 


Queetions   of  boundary- 


Miscarriaye  in  conduct  of  decision, — The  Privy 
Council  will  never  interfere  with  the  finding  of  an 
Indian  Court  on  a  question  of  boundary,  unless  they 
are  clearly  satisfied  that  there  has  been  some  plun 
miscarriage  in  the  conduct  or  decision  of  the   case 
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19.  QUESTIONS  OF  VACT-^oneluded. 

upon  which  they  can  put  thdr  hands  and  make  the 
grounds  for  an  order  reyersmg  or  varying  the  decree. 
BAMaoFAL  Boy  v.  Oobdok,  Stxtabt  &  Co. 

[14  Moore's  I.  A.,  458 :  17  W.  R-,  286 


lU. 


—  Eetersal  on  evi* 


dence.— In  a  qnestion  relating  to  boundaries  of  land, 
the  Judicial  Committee  on  a  review  of  the  evidence 
reversed  the  concurrent  decrees  of  the  Court  of  first 
instance  and  the  Sudder  Court,  but  without  costs. 
Bax  Chukpbb  Dutt  v.  Chtthdbb  Coomab  Muk- 
DrL        .        •  -     .         .13  Moore's  L  A.,  181 

20.  CONCUBBENT  JUDGMENTS  ON  FACTS. 


112. 


Presumption  as  to  correct- 


ness of  facts.— Where  the  lower  Courts  have  pro- 
ceeded upon  the  evidence  and  have  come  to  the  same 
conclusion,  it  is  an  established  rule  of  practice  that 
the  Judicial  Committee  of  the  Privy  Council  will  not 
on  appeal  enter  into  the  question  whether  the 
decisions  of  the  Courts  below  are  or  are  not  correct  on 
matters  of    fact.    Jaimunoal  Kokbi  «.  Mokhuk 

KoBi      ....      10  c.  L.  B..  en 


iia 


The  Privy  Coun- 


cil, in  cases  depending  upon  facts  which  have  received 
the  concurring  judgments  of  two  Courts  in  India, 
will  not  set  aside  the  last  judgment,  unless  it  can  see 
very  clearly  that  that  judgment  was  wrong.    Pbtah- 

BBB  MAVIKJBB   V,  MOTEBOnUND   MAVIEJSB 

[5  "W.  R^  P.  C,  58 : 1  Moore's  I.  A.,  420 
Kbobshedjee  Makikjbb  v.  Mbbbwakjee  Ehoob- 

SHBJ>JBB 

[5  W.  B.,  p.  C,  57 : 1  Moore's  I.  A.,  481 

Venoata  NUiAdby  Bow  v.  Enoogoonty  Soobiah 

[5  W.  R.,  P.  C,  79 

Chbllayahal  v.  Mvttialaual 

[15  W.  B.,  P.  C,  1 

Kakbudebgowpa  r.  Dessai  Saheb 

[17  W.  R.,  P.  C,  8 

Joy  Nabain  Gnu  r.  Shbbb  Pboshad  Gibi 

[19  W,  B.,  P.  C.  275 

Pobebh  Nabain  Boy  v.  Watson  &  Co. 

[23  W.  R.,  P.  C,  451 


114. 


This  case  did  not 


come  strictly  within  the  above  nile,  but  the  Privy 
Council  observed  that,  whereas  in  this  case  the  ques- 
tion of  fact  had  been  tried  upon  evidence  fairly  war- 
ranting the  conclusion  to  which  the  High  Court  had 
come,  and  there  had  been  no  adverse  findings  of  facts, 
their  Lordships  would  require  a  strong  case  to  be  made 
out  before  they  would  recommend  Her  Majesty  to 
reverse  such  a  decision.  Htthbeda  aliat  Khajoo  r. 
Amatool  Mbhdee  BBairii  .  17  W.  B.,  P,  C,  108 
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the  conclusion  is  yery  plainly  erroneous.      GoSAtN 
TOTA  Bah  v.  Bxjeimibjilllab 

[3  B.  li.  R..  P.  C,  84 
12  W.  R.,  P.  C,  82 :  18  Moore's  I.  A.,  77 

Lala  Sbah^oondub  Lal  v.  Soobaj  Lal 

[26  W.  B.,  P.  C  48 

Detaji  Gayaji  v.  Godabhat  Godbhai 

[2  S.  L.  R.,  86: 11  W.  R.,  P.  C,  86 


116. 


—  The  Lords  of  the 


Privy  Council  do  not,  as  a  rule,  disturb  the  concur- 
rent decisiqn  of  both  the  Courts  below  upon  a  question 
of  fact  unless  it  very  clearly  appears  there  has  been 
some  miscarriage  of  justice,  some  mistrial,  or  that 


116. 


Where  the  Court 


of  appeal  in  India  concurs  in  the  finding  of  the  Court 
of  first  instance  on  a  question  of  fact,  the  Privy 
Council  will  not  disturb  that  finding,  unless  satisfied, 
beyond  all  reasonable  qnestion,  that  there  was  some 
miscarrisge  in  respect  of  the  principle  on  which  the 
decision  rested,  of  a  presumption  to  which  too  much 
weight  was  given,  or  of  something  as  to  which  the 
Judicial  Committee  could  see  there  was  a  principle 
involved  which  ought  to  be  set  right  for  the  guidance 
of  the  Court  in  other  cases.  Gabhtdsukditabi  Dbbi 
v.  Jaoapasiba  Dbbi 

[6  B.  li.  R.,  168:  16  W.  R,,  P.  0.,  6 

117.- Provided    that 

there  has  been  no  contravention  of  law  or  procedure, 
or  of  any  principle  of  justice,  the  rule  is  observed  by 
the  Judicial  Committee,  and  commonly  recognized  by 
Courts  of  second  appeal,  that  there  will  be  no  inter- 
ference with  concurrent  judgment  of  Appellate  and 
Original  Courts  upon  matters  of  fact  unless  very 
definite  and  explicit  reasons  are  assigned  for  it.  Such 
concurrent  judgments  are,  however,  open  to  argument 
before  the  Committee  as  in  this  case.  HouNGh  Tha 
HNYBEy  V,  MouKa  Pan  Nto 

[I.  Ii.  R.,  28  Calc,  1 

li.  IL,  27  L  A.,  166 

*      4rC.  W.  N.,  808 


118. 


— ■ Weight  of  evi- 
dence. Question  as  to. — Where  both  the  lower  Courts 
had  agprced  as  to  the  facts,  the  Privy  Council  refused 
to  examine  the  evidence,  the  controversy  being  merely . 
as  to  the  weight  to  be  attributed  to  it.      Lalji 

SAHU  «.   COLLBOTOB  OV  TiBHOOT 

[6  B.  I..  R.,  648 :  16  W.  R,  P.  C,  28  ' 


119. 


Omission  of 


VOL.  lY 


reasons  for  affirmance  of  judgment  on  facts, — 
Where  the  High  Court  affirmed  the  judgment  of  the 
Court  below  on  the  facts,  without  giving  reasons 
for  such  affirmance,  the  Judicial  Committee  reviewed  ' 
the  facts  and  reversed  the  decree.  Gtttbbie  v.  Abttl 
Mazapvab 

[7  B.  L.  R.,  630 :  15  W.  R,  P.  C,  50 

14  Moore's  I.  A.»  68  ' 

120. Questionof 

boundary* — Where  there  are  concurrent  decisions  on 
a  question  of  fact,  the  Judicial  Committee  will  not 
(specially  on  a  question  of  fact  as  to  boundaries)  " 
reverse  the  decision,  unless  there  was  no  evidence,  oi*  ' 
there  has  been  in  the  conduct  of  the  trial,  or  iu  the 
mcde  in  which  evidence  was  adduced,  or  in  the  course 
of  deciding  the  case,  a  clear  departure  from  the 

lb  T  2 


*  w 
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ordinary  principles  which  regulate  judicial  proceed- 
insB*    Gakeswab  Sing^  v.  Duboa.  Outt 

[7  B.  TU  B.,  661 

S.  C.  GUKBBHUB  SiKaH   o.  DOOBOA  D(7TT 

[15  W.  B.,  P.  a,  87 


laL 


Balance  of  ief 


iimony. — Where  the  decision  of  the  first  Court  upon 
a  question  of  fact  has  been  affirmed  on  appeal,  their 
Lordships  will  not  reverse  such  finding  on  a  mere 
balance  of  testimony :  there  must  be  so  strong  a  pre« 
ponderance  of  testimony  that  they  can  confidently 
pronounce  it  to  be  vrroug.      Sabat  Sundabe  Dbbi 

e.  PABEBlf ABAIir  BoY 

[8  B.I..  B.,  118 :  16  W.  B.,  P.  C,  8 


12a 


Question  as  to  oompromise 


-^Failure  to  ehow  fraud  or  eollusion, — The  Judicial 
Committee,  reversing  the  finding  of  the  Courts  below, 
r^hised  to  set  aside  a  oompromise  (confirmed  by  a 
decree  of  Court)  by  the  former  guardian  of  the  plain- 
tiif  of  a  dfum  against  his  estate  for  debt  after  sixteen 
years,  the  plaintiff  having  failed  to  prove  that  the 
suit  was  fictitious,  and  the  oompromise  fraudulent  and 

collusive.     LBKBAJ  BOT  «.  MAHTABOHimD 

[10  B.  li.  B^ 86: 17  W.  B.»  P.  C,  117 

14  Moore's  I.  A.»  888 

1SI8. Question  as  to  amount  of 

dower^  Refusal  to  ascertain  amo«»/.— The  Courts 
bdow,  without  ascertaining  the  amount  of  the  widow's 
dower,  decreed  possession  of  the  estates  to  the  heirs. 
Such  decree  was  reversed  on  appeal,  and  the  amount 
of  dower  was  ascertained.  Baohuk  r.  Hamid 
HoBBBiN    10B.I«.B^46:  17W.B^P.C.,118 

[14  Moore's  I.  A.,  877 

124.  ■  Question  of  dissolution  of 

marriage,— A  decree  of  a  High  Court,  confirming 
the  decree  of  a  District  Judge  for  dissolution  of  mar- 
riage, reversed  so  far  as  it  sheeted  the  co-respondent 
and  condemned  him  in  costs.  The  circumstances  of 
the  case  took  it  out  of  the  general  rule  not  to  reverse 
the  concurrent  findings  of  two  Courts  on  a  question 
of  fact.    Hat  v.  Gobdon 

[10  B.  Ii.  B.»  801 :  18  W.  B.»  P.  C.,  480 
Ic  K.,  I.  A.,  Sup.  VoL,  108 


126. 


Mixed  question  of  law  and 


fact.— The  rule  of  the  Judicial  Committee  of  the 
Privy  Council  not  to  permit  the  concurrent  judgments 
of  two  Courts  on  a  question  of  fact  to  be  disputed  may 
be  relaxed  in  a  case  where  the  question  of  fact  is 
closely   mixed  up  with  questions  of  law.    Yaloo 

ChETTY  «.  SOOBATAH  CHBTTY 

[I.  It.  B.,  1  Mad.,  262:  L.  B.»  4  L  A.,  109 
128. 


Question  as  to  property 

belonging  to  endowment— Admiitibitii^  of 
'evidence — Sthanam  lanU,  -A  raja  having  made  a 
perpetual  lease  of  sthanam  lands  appertaining  to  the 
raj,  one  of  his  successors  sought  to  set  it  aside  on  the 
ground  that  the  property  was  devaswam,  or  the 
endowment  of  temples.  That  it  was  devatwam  was 
denied;  and  after  questions  of  the  admissibility  of 
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— continued, 

evidence,  the  construction  of  documents,  and  the  effect 
to  be  given  to  judgments  had  arisen,  the  fact  was 
found  in  the  affirmative  by  two  Courts  concurrently. 
Upon  an  examination  of  the  evidence  by  the  Judicial 
Committee  it  was,  however,  found  that  the  plaintiff 
had  not  proved  his  case.  Vbhkateswaba  Itah  «. 
Shbkhabi  Vabma 

[L  Ii.  B.,  3  Mad.,  884 :  Ii.  B.,  8  I.  A.,  148 


127. 


Question  as  to  disputed 


adoption— J{0r0r«aZ  of  concurrent  Courts  on  fact, 
— In  a  suit  which  involved  a  disputed  question  of 
fact  as  to  an  alleged  adoption  and  the  due  execution 
of  a  will,  the  Courts  in  India,  disregarding  other  evi- 
dence, relied  solely  upon  the  evidence  of  a  witness 
examined  at  the  instance  of  the  first  Court  itself. 
The  effect  of  the  evidence  of  this  witness  was  to 
show  that,  at  the  time  of  the  adoption  and  execution 
of  the  will,  the  alleged  testator  was  in  a  dying  state, 
and  although  at  timep  roused  to  consciousness,  was, 
from  his  enfeebled  ndnd,  incapable  of  understanding 
the  acts  he  was  represented  to  have  performed ;  the 
Courts  below,  however,  on  the  evidence  of  thb  witness 
as  to  his  testamentary  capacity,  corroborated,  as  they 
thought,  by  a  letter  of  the  widow  of  the  alleged  tes- 
tator recognising  the  adoption,  and  by  her  acquiesc- 
ing in  the  performance  of  certain  funeral  rights  of 
her  deceased  husband  by  the  supposed  adopted  ton, 
pronounced  both  the  adoption  and  t)ie  will  to  be 
valid.  Upon  appeal,  held  that,  although,  as  a  general 
rule  in  a  question  of  fact,  the  Ju^cial  Committee 
wero  unwilling  to  disturb  the  judgment  of  the  Court 
below,  yet  that,  as  it  was  the  duty  of  the  Appellate 
Court  to  weigh  the  evidence  and  probabilities,  and 
form  an  in£pendent  judgment,  and  taking  into 
consideration  the  evidence  regarding  the  state  and 
capacity  of  the  alleged  adopter  and  testator,  they  were 
of  opinion  that  the  evidence  relied  upon  was  so 
unsatisfactory  that  neither  of  the  decrees  of  the  Courts 
below  could  be  supported,  and  reversed  the  same  with 
costs.    TATAUCAirii  «.  Saihaohalla  Naikbb 

[10  Moore's  I.  A.,  429 

Question  as  to   authority 


of  agent —Docitmtffli^  signed  h^  a^nt^  Objection 
not  raised  below, — Where  the  soie  question  raised  in 
both  Courts  in  JndU  was  whether'or  not  certain  docu- 
ments purporting  to  be  an  allowance  of  plaintiff's 
accounts  by  the  defendant's  agent  were  signed  by  the 
agent,  as  to  which  &ct  both  Courts  below  were  con-  . 
current,  the  Privy  Council  declined  to  relax  their 
rule  as  to  concurrent  judgments  on  facts,  and  to  allow 
the  defendant  to  raise  bdTore  them  the  question  as  to 
the  authority  of  the  agent  to  bind  his  principaL 
Baboo  Lall  v,  Lvttoo  Rax 

[18W.B^P.  O,  288 


129. 


Conourrent  judgments  as 


to  failure  to  prove  title.— Where  in  a  suit  for 
confirmation  of  possession  the  Indian  Courts  agree 
in  holding  that  the  plaintiff  has  not  made  out  his 
title,  the  Judicial  Committee  will  not,  even  though 
the   High  Court  may  not  have  attended   to   &9 
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deposition  of  material  witnesBes,  disturb  the  decision  of 
the  Court  belovr.  Tobab  Ali.y  r.  Mahomed  Ttjkkbb 

[19  W.  R.,  P.  C,  1 


180. 


Question  as  to  evidence  of 


custom—  Question  of  fact, — It  having  been  alleged 
that  an  estate,  by  cnstorai  descended  to  a  single  heir 
in  the  male  line,  the  High  Court,  concurring  with  the 
Court  of  ^rst  instance,  found  that  this  custom  had 
not  been  proved  to  prevail  in  the  family.  On  an 
appeal  contesting  this  finding,  it  was  argued,  among 
other  objections,  that  the  High  Court  had  not  given 
sufficient  effect  to  af\  entry  in  the  wajib-ul  urz  of  a 
samindari  village,  the  principal  one  comprised  in  the 
family  estate  now  in  dispute ;  the  last  owner  of  that 
estate,  who  held  all  the  shares  in  the  village,  having 
caused  an  entry  to  be  made  to  the  effect  that  his 
eldest  son  should  be  his  sole  heir,  the  others  of  the 
family  being  maintained.  The  appeal  was  not  taken 
out  of  the  rule  as  to  the  concurrent  findings  of  two 
Courts,  primary  and  appellate,  on  a  question  of  fact. 

MCTHAlf  MAD  IbMAU  EhAN  r.  FlDAYAT-UK*llI88A 

[LI1R.,8A1L,616 


181. 


WaJih'ul'Urz 


— Concurrent  findinpt  of  Courts  below,— A.  custom 
of  inheritance  was  alleged  to  prevail  in  an  Oudh 
clan  that,  if  the  branch  of  a  family  became  extinct, 
the  other  branches  of  it  should  take  the  estate 
amongst  them  in  equal  shares  without  regard  to  their 
degrees  in  kinship  to  the  deceased.  This  custom  was 
found  not  proved  by  the  Original  and  Appellate  Courts 
upon  evidence  of  instances  of  succession  in  kindred 
£unilies  and  of  rights  recorded  in  certain  wajib-ul- 
nrz.  If  there  had  been  any  principle  of  evidence 
not  properly  applied,  or  documentary  evidence  had 
been  referred  to,  on  which  it  could  be  shown  that  the 
Courts  below  had  been  led  into  error,  the  case 
might  have  been  re-examined  on  this  appeal,  but 
in  the  absence  of  such  ground  this  could  not  be 
done.  Thakub  Habihab  Baesh  v.  Thakcb 
XJman  Pabshad     .        .    L  L.  R.,  14  Calc,  296 

[li.  R.,  14  L  A.,  7 


182. 


Agreement  for  division  of 


flamily  property  in  equal  shares.— Two  Courts 
in  concurrence  found  that  there  had  been  an  agreement 
between  two  parties,  interested  in  a  family  fund,  that 
it  should  be  divided  into  equal  four  parts  among 
the  four  branches  of  the  family,  but  that  an  unequal 
division,  made  under  a  decree,  had  resulted  from  un- 
fair dealing.  To  contest  upon  this  appeal  those  find- 
ings of  fact,  nothing  was  stated  to  make  it  appear  to 
the  Committee  that,  if  they  went  through  the  whole  of 
the  evidence,  they  would  differ  from  the  Courts  below 
on  anything  but  questions  of  pure  fact.  Accordingly, 
their  Lordships  were  of  opinion  that  the  case  fell  within 
the  rule  which  makes  appellate  tribunals  reluctant  to 
interfere,  and  in  most  cases  makes  them  refuse  to  in- 
terfere, with  concurrent  findings  of  the  Courts  below. 

EbisHKAN     V,      SbiDBTI.  '     PtTTHIA     EOVII^AKATH 
KbIBHITAV  BAJA  AYBBOAIi  «.  PUTHIA  KoTaAEATH 

Sbidbyi  .    I.  Ij.  R.,  12  Had.»  612 
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188. 


Pindings   of  fact->Cofie«r- 


rent  findings  hy  two  Courts. — The  usual  course  of 
not  disturbing  concurrent  findings  of  fact  may  be 
followed,  notwithstanding  that  a  pjirt  of  the  evidence 
in  the  suit  has  not  been  considered  by  the  lower  Court, 
when  both  Courts  have  arrived  at  the  same  result. 
In  this  case,  however,  the  whole  of  the  evidence  having 
been  brought  to  their  notice,  the  Judicial  Committee 
expressed  their  opinion  that  the  Appellate  Court  below 
co.ild  not  have  decided  otherwise  than  as  it  had  decided. 
Bah  Lal  v,  Mbhdi  Hubaik 

[L  Ii.  R.,  17  Calc,  882 
li.  R..  17  I.  A.,  70 


184. 


Necessity  of  there  being 


glEt  and  acceptance  of  the  adopted  child.— ^ 
Mindu  Law — Adoption,— The  Court  of  first  instance 
and  the  Appellate  Court,  after  observing  fully  upon  the 
evidence,  found  that,  although  a  ceremony  of  adoption 
had  taken  place,  there  had  not  in  fact  been  a  giving 
and  taking  of  the  child.  There  being  no  reason  for 
departing  from  the  ordinary  course,  where  two  Courts 
have  concurred,  the  above  finding  was  accepted ;  and 
it  was  thei%upon  held  that  there  had  been  no  adoption. 

BIBB3WAB     MVBBBJI    V.     ABDHA      ChAKDBB    BOY. 

Shib  Chaitdbb  Bot  v,  Gobivd  Mohivi 

[L  Ii.  R.,  19  Cala,  452 
[L.  R.,  19  I.  A.,  101 


186. 


Practice  of  abid- 


ing by  concurrent  decisions  on  fact  followed.    Asohab 
Bbza  v.  Mbhdi  Hossbin  I.  Ii.  R.,  20  Calc,  660 

L.  R»  20  L  A.»  88 


186. 


Inferences  of  faot^Cencur- 


rent  findings  hg  two  Courts  below,  not  influenced  hy 
precisely  the  same  considerations,  upon  the  same 
evidence, — It  cannot  detract  from  the  weight  of  con- 
current findings  of  fact  4hat  different  Cdurts,  in  arriv- 
ing at  the  same  result  upon  the  same  evidence,  have 
not  been  influenced  by  precisely  the  same  considerations ; 
a  difference  of  opinion  to  that  extent  is  only  calculated 
to  suggest  that  the  evidence,  whatever  view  be  taken 
of  it,  necessarily  leads  to  one  and  the  same  inference. 
NiLMoiri  SDraH  Dbg  t,  Kibti  Chitndbb  Ghowdhby 

[L  Ii.  R.,  20  Calc,  847 
[L.  R.»  20  I.  A.»  95 


187. 


Pindings  of  fa,ct  on  docu- 


mentary evidence  apart  firom  construc- 
tion.— Against  a  claim  for  the  proprietary  right  by 
inheritance  brought  by  the  nearest  bandhu  or  cognate 
heir  of  the  deceased,  the  defendant  in  possession  set 
up  his  adoption  by  the  widow  under  her  husband's 
authority.  The  Courts  below  had  found  that  no  such 
authority  had  been  given,  and  that  the  widow,  not 
adopting  to  her  husband,  had  adopted  the  defendant 
as  her  son.  The  Courts  below  had  also  concurred  in 
finding  against  the  fact  of  a  dattaka  adoption  having 
taken  place,  which ,  would  have  had  the  effect  of 
removing  one  of  the  plaintiff's  ancestors  into  another 
fainilv,  whereby  a  necessary  link  in  the  succession 
I  would  have  been  lost  to  the  pUuntiff's  title  had  this 
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adoption  been  proved.  Ai  a  ground  for  interference 
with  these  finding!  of  &ct,  it  was  snggested  that  the 
evidence  consisted,  in  a  great  measure,  of  documents  of 
which  the  construction  had  been  matter  for  decision, 
thus  rendering  the  questions  to  be  other  than  of  fact, 
but  it  was  held  that  they  turned  on  the  effect  of  the 
evidence  afEorded  by  the  documents,  and  not  on  the 
construction,  so  that  there  was  no  reason  for  departing 
from  the  ordinary  rule  as  to  the  concurrence  of  two 
Courts  upon  fact.  Laohicak  Lai  Chowdhbi  v. 
Kakhaya  Lal  Howab  .    I.  Ij.  IL,  22  Calo.»  609 

[li.  R.,  22 1.  A.»  61 

188.'--  --  Xiffeot  of  reception  in 
evidence  on  appeal  of  documents  rejected 
by  flrtt  Court.— The  merits  of  a  claim  depended 
upon  the  authenticity  of  an  anumati-patro  (doed  of 
permission  to  adopt)  alleged  to  have  been  given  to  a 
widow  by  her  husband.  The  first  Court  found  that 
the  instrument  was  not  fcenuine.  The  High  Court,  on 
appeal,  upheld  this  finding,  but  had  considered  rele- 
vant, and  admitted  in  evidence,  documents  rejected  by 
the  first  Court  when  tendered  by  the  appellants.  This 
reception  of  evidence  afforded  no  reason  for  making 
the  case  an  exception  to  the  application  of  the  rule,  in 
the  discretion  of  the  Committee,  against  the  disturbance 
of  concurrent  decisions  upon  a  fact  in  issue  below. 
HuBBi  Bhttsait  Mukbbji  r.  TJpEirbBA  Lal  Hitkbbji 

[L  Ij.  B.,  24  Calc.,  1 
Ii.  B.»  28  I.  A.»  97 


PBIVY      COUNCIL,      PBACTICB 
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189. 


Want  of  legal  necessity— 


Hindu  Law — Alienation  hy  one  of  two  oO'widow*,- 
Two  widows  of  the  same  husband,  each  having  in- 
herited her  undivided  share  in  the  inheritance,  disputed 
as  to  their  rights  therein.  They  then  settled  their 
dispute  by  a  compromise,  in  which  it  was  agreed 
that  each  had  obtained  absolute  proprietary  right  in 
her  share  as  a  co*widow,  nnd  that  ^vision  had  been 
made  between  them.  Having  no  power  by  this  to 
affect  the  rights  ol  the  successor  to  the  estate  on  their 
deaths,  each  was  entitled  to  her  share  for  her  widow's 
estate  only.  Upon  a  mortgage  made  by  the  elder 
widow  before  her  death,  the  mortgagee  now  claimed 
not  only  the  interests  of  both  the  widows  and  thus  to 
deprive  the  younger  who  had  survived  the  other  of  her 
interests  during  her  fife,  but  also  claimed  a  charge 
on  the  estate  of  inheritance  in  the  land  mortgaged. 
Against  the  competency  of  the  elder  widow  to  charge 
the  estate  of  both  and  to  bind  the  reversioner,  both 
Courts  below  had  decided.  They  had  found  that  there 
had  been  no  justifying  necessity  established  by  the 
evidence  for  the  mortgage.  These  concurrent  findings 
having  been  accepted  by  the  Judicial  Committee  as 
correct  in  regard  to  the  absence  of  necessity  for  the 
mortgage,  they  saw  no  occasion  to  say  anything  about 
any  other  questions  as  to  the  competency  of  the  elder 
widow  to  mortgage  the  whole  estate  in  the  way  in 
which  she  did.  Dhabav  Chakd  Lal  v,  Bhawani 
MisBAiN  .        •    I.  Ij.  IL»  26  Calc,  189 

[Ii.  IL,  24  I.  A.,  183 
1  C.  W.  IT.,  697 


21.  BE-HEABING. 


140. 


Qrounds  for  re-he&rins- — 


An  order  passed  by  the  Judicial  Committee  of  the 
Privy  Council  after  hearing  an  appeal  is  final ;  and 
an  application  for  a  re-hei^ng  will  not  be  granted 
except  upon  the  ground  that  the  applicant  has,  by 
some  accident,  without  blame  or  default  on  his  own 
part,  not  been  heard,  and  the  order  has  inadvertently 
been  made  as  if  heliadbeen  heard.    Ikthx  icattbb 

Ot  THB  APPEAL  OP  PeBTAB  NABAIH  SiN&H  V,  SlTBHAO 
KOOEB 

iX.  Ii.  R,  4  Calc,  184:  Ii.  B^  6  I.  A.,  171 


141. 


Irreffulariisf  in 


triaL —An  irregularity  in  a  trial  is  no  ground  of 
complaint  to  the  party  at  w:hose  instance  it  was 
caused.  Tbe  sasjHcion  that  a  party  who  his  failed 
to  prove  his  case  may  prove  more  successful  on  a 
second  and  fuller  investigation  it  no  sufficient  ground 
for  directing  a  new  trial.  Nitbasub  SnreH  v.  Nmro 
Lall  Sivoh 

[1 W.  R.,  P.  C,  61 : 8  Moore's  I.  A.,  199 


142. 


Laches  of  peii* 


tioner, — ^There  were  four  respondents  in  an  appeal 
to  the  Privy  Council.  At  the  hearing,  the  appeal 
was  allowed  ex»parte  against  all  the  respondents. 
One  respondent  afterwards  petitioned  for  a  re -hear- 
ing, on  the  ground  that  neither  he  nor  his  agents 
had  notice  that  the  appeal  had  been  entered  or 
fixed  for  hearing  until  after  it  had  been  decided. 
On  inquiry,  it  appeared  that  the  petitioner  had  in- 
accurately  described  the  suit  to  his  agents  as  an 
appeal  against  himself  only,  without  mentioning  the 
names  of  the  other  respondents ;  and  the  agents,  on 
being  told  at  the  Privy  Council  office  that  no  appeal 
so  entitled  was  pending,  had  taken  no  further  steps. 
Held  that  there  had  been  omission  and  neglect  on  the 
petitioner's  part  and  on  the  part  of  his  agents  such  as 
to  prevent  the  Judicial  Committee  from  recommend- 
ing   a    re-hearing   of    the    case.    Swabkaicati    r. 

SHASHI  MXTEHI  B  ABM  a  VI 

[2  B.  Ii.  R.,  P.  C  10 :  11 W.  R.,  P.  C,  6 

12  Moore's  I.  A.,  244 


148. 


Partff  accident- 


ally  presented  from  beiny  heard, — In  a  petition  for 
rc-hearing  of  two  appeals  which  had  been  fully  heard 
upon  their  merits,  and  in  which  iudgment  had 
been  given  and  reported  to  Her  Majesty,  and  con- 
firmed by  regular  orders  in  Council, — Held^  that, 
assuming  a  relevant  case  of  new  matter  had  been 
made  out,  the  decision  was  final,  and  the  petition 
must  be  refused.  There  may  be  exceptional  circum- 
stances which  will  warrant  this  Board,  even  after 
an  order  of  Her  Majesty  in  Council  has  been  made? 
in  allowing  a  re-hearing  at  the  instance  of  one  of  the 
parties ;  but  this  is  an  indulgence  with  a  view  mainly 
to  doing  justice  when  by  dome  accident,  without 
blame,  the  party  has  not  been  heard,  and  an  order 
has  been  made  inadvertently  as  if  the  party  had  been 
heard.  Rajunder  Narain  Rae  v.  Bijai  Q-ovind 
Sing,  2  Moore*t  L  A,,  181,  referred  to.  Veksiata 
Nabasimha   Appa    Bow   v.    Coubt    op  Wabbs. 
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VbITILATA   BAIIALAKSHVI    Q-A1117    r.    GOFALA    Afpa 

Row.    Ex-PABTB  Gopa&a  Afpa  Bow 

[L.  B.,  18 1.  A.,  166 : 1.  L.  B.,  10  Mad.,  78 


144« 


Alleged  want  of 


notice  to  respondent — Appeal  heard  ex- parte, — 
There  is  no  rule,  among  those  made  by  the  Kiigh 
Court  nnder  the  authority  of  law,  that  the  respon- 
dent in  an  appeal  to  the  Queen  in  Council  shall 
receive  formal  notice  of  the  transmission  of  the  record 
of  the  appeal,  of  the  pendency  whereof  he  has  had 
notice.  The  mere  allegation  that  the  respondents  in 
this  appeal  had.  In  conseqneuce  of  their  having  had 
no  express  notice  that  the  appeal  had  been  set  down 
for  hearing,  allowed  the  hearing  of  the  appeal  to  take 
place  ex'parte  was  not  considered  sufficient  to  entitle 
them  to  a  re-hearing  thereof.  Lalta  Pbasab  t7. 
Aziz-uo-DiK    .  .    LI«.B»,19  All.,  209 

[L.  B.,  24 1.  A.,  49 

146.  ;-  Infancy       of 

party  at  the  time  of  the  hearing  of  appeal — 
" Ree  nociter**— There  may  be  exceptional  circum* 
stances  which  will  warrant  the  Judicial  Committee 
in  allowing,  even  after  an  order  of  Her  Majesty  in 
Council  has  issued  upon  their  report,  a  re- hearing  at 
the  instance  of  one  of  the  parties.  But  this  is  an 
indulgence  with  a  view  mainly  to  d  ing  justice  when 
by  some  accident,  without  any  blame,  the  party  has  n  t 
been  heard,  and  an  order  has  been  made,  inadvertently 
as  if  he  had  been  heard.  In  one  of  two  appeals 
in  suits  relating  to  the  same  estate,  judgment  was 
given  by  the  Judicial  Committee  after  a  hearing 
on  the  merits,  (n  the  cthor  judgment  was  given  to 
the  same  effect  as  in  the  nrst,  it  being  conceded 
between  the  parties  that  the  questions  in  both  snits 
were  tbe  same.  After  bcth  judgments  bad  been 
reported  to  Her  Majesty  and  confirmed  by  her  orders 
in  Coancil,  a  petition  for  a  re-hcaring  was  presented. 
Meld  that,  even  assuming  that  a  case  of  ris  noriier 
had  been  made  out  (which  was  not,  however,  the  fact), 
the  orders  were  final,  and  the  petition  mnst  be 
rejected.  In  sb  Afpa  Bao.  Venkata  Narasimha 
Afpa  Bow  r.  Coxjbt  of  Wabds.    Vsnkata  Bama- 

LAK8HHI  GaBU  r.  GOLAFFA  APPA  BoW 

[L  Ii.  R.,  10  Mad.,  78 
'         L.  IL,  18 1.  A.,  166 


146. 


—  "  See  noriter,*' 


— The  judgment  of  the  Judicial  Committee  reported 
to,  and  confirmed  by.  Her  Majesty  in  Council  cannot 
be  re*opened  only  for  the  reason  that  new  evidence  is. 
forthcoming.  In  re  Appa  Hao,  I,  L,  S.,  10  Mad., 
73,  referred  to.  Yarlaoaddu  DuBaA  r.  Mallikab- 
JITNA    ....    L  Ij.  B.,  14  Mad.,  489 


22.  LEAVE  TO  BBINQ  FBESH  SUIT. 


147. 


-Suit  brought  under  misap- 


prehension  of  la'w. — The  parties  having  acted 
under  a  misapprehension  of  the  law,  leave  was  given 
to  bring  a  new  soit  within  three  years.  GooBOO 
SwAMT  Pbbbia  Woodia  Tayeb  r.  Akoa  Mootoo 

^  ATG  H  AIB 

•     [6  W.  B.,  F.  C,  60 : 8  Moore's  I.  A.,  278 
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148. 


Application     to     enforce 


execution  of  order—  Order  for  potseteion — Issue 
of  peremptorp  drder  qf  enforcement. — Where  the 
Court  in  India*  having  decided  a  suit  for  land  in 
favour  of  A,  put  bim  into  possession  of  the  estate 
without  taking  security  as  required  by  Madras 
Brgnlation  VIII  of  1818,  s.  4  u^d  on  appeal 
by  B  the  decision  was  reversed  and  B  ordered  to  be 
put  in  possession,  and  in  the  meantime  the  Madias 
Board  of  Bevenuehad  got  into  possession  as  purchasers 
of  a  portion  of  the  estate  at  a  sale  for  arrears  of  its 
revenue,  and  the  Court  in  India  refused  to  carry 
into  execution  the  order  of  the  Privy  Council,  the 
Judicial  Committee,  on  the  application  of  B,  issued  a 
peremptory  order  to  the  Madras  Court  to  carry  it 
into  execution  and  put  B  into  possession.    In  bb 

VASSABBPPY  LTTTCBMBPrTTrNAIDOO 

[6  Moore's  L  A.,  800 

2*.  COSTS. 

149. Discretion   as  to  costs— 

Appeal— Bom,  Reg.  II  of  18O0,  s.  7.— When  a 
discretion  is  vested  in  a  Court  as  to  costs,  the  Privy 
Council  ^ill  not  allow  any  appeal  against  the 
exercise  of  that  discretion,  because  no  appeal  lies 
against  a  mere  decree  as  to  costs.  But  when  a  Court 
has  no  discretion  to  exercise  in  the  matter  (as  when  a 
suit  was  instituted  by  partirs  who  had  no  right  to 
institute  it,  as  the  person  in  whose  name  and  on  whose 
behalf  they  instituted  it  was  dead  at  the  time),  costs 
must  follow  the  decree  according  to  s.  7f  BcKulation 
II  of  1800  of  the  Bombay  Code.  Kbeveb  Babb  r. 
LrcHxvK  Dab  Nabadt  Das 

[5  W.  B.,  P.  C,  59: 1  Moore's  I.  A.,  470 

150.  Improper     admission    of 

evidence —PtfiwW.y  on  parties  to  appeal.— The 
Privy  Council,  whilst  lamenting  the  great  latitude 
with  which  documentary  evidence  was  received  in 
India,  held  that  it  would  be  contrary  to  justice  in 
any  particular  case  to  visit  upon  an  individual  penal 
.consequences  by  way  of  ccsts,  because  the  administra- 
tion of  justice  was  not  mere  strictly  conducted  with 
reference  to  the  admission  of  evidence.  Buhwabbbe 
Lall  v.  Hbtnabain  Singh 

[4  W,  B..  P.  C,  128 :  7  Moore's  I.  A.,  148 

161. — ~  Hespondent's      right      to 

uphold  judgment  -  Rerersal  of  decision,— Appeal 
by  defendant  against  whom  the  suit  was  decreed  in  tbe 
Court  of  first  instance,  which  decree  was  confirmed  on 
appeal  by  the  Sudder  Adawlut.  The  Privy  Council 
held  that  the  plaintiff  had  not  made  out  his  case 
^  below,  and  reversed  the  judgment,  but  awarded  to 
the  defendant  ccsts  in  the  first  Coui-t  only,  and  not  in 
either  of  the  J^ppclUte  Courts,  on  the  ground  that  the 
plaintiff,  as  respondent,  was  defending  the  judgment. 

Madho   Bow  Cbibto  ^dnt  Qolat  r.  Bhookujt 
Dab  Boolaki  Das 

[6  W.  B.,  P.  C  S8 : 1  Moore's  I.  A.,  S51 


152. 


Bespondents  in  same  in- 


terest.— Where   respondents    were   in   the    same 
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24.  COSTS— continued. 

interest,  but  severed  ia  their  defences,  only  one  set 
of  costa  was  allowed,  and  that  to  the  respondent  who 
first  entered  appearance.  Woomataba  Drbia  v, 
UiorOFooBirA  Debia         .  11  B.  la.  R.»  P.  C,  168 

[18  W.  B.,  168 


153. 


Delay  in  suing— DwaWoto- 


ffnce  of  co9t9. — Case  in  which  the  Privy  Council 
affirmed  the  decision  of  the  Sndder  Court ;  but  as 
there  had  been  delay  in  suing,  and  as  the  case  was 
attended  with  a  considerable  degree  of  suspicion, 
refused  to  the  respondent  before  it  all  costs,  and 
decreed  further  that  the  cost  of  the  appeal  to  the 
Sudder  Court  should  be  disallowed.  Ulbttk  SnroH 
«.  Bekt  Pbbbad    .  .  5  W.  IL,  P.  C,  77 


164. 


Delay    in    appealing    by 


which  costs  were  incurred--5c/-o^o/co#f*.- 
Where,  in  a  suit  to  have  accounts  re  opened,  the 
Court  at  Calcutta  found  that  the  accounts  ought  to 
be  opened,  and  referred  the  suit  to  the  master,  and 
the  defendant  did  not  appeal  at  once  from  this 
interlocutory  order,  but  proceeded  in  the  master's 
office  in  respect  of  the  matters  included  in  the 
accounts,  but  before  the  general  report  was  made 
by  the  master  he  appealed  to  England  from  such 
interlocutory  decree,— the  Judicial  Committee,  in 
reversing  the  decree,  ordered  him  to  pay  the  costs 
of  the  proceedings  in  the  master's  office  and  remitted 
the  cause  to  the  Court  below,  with  directions  that 
the  costs  payable  to  the  defendant  on  the  dismissal 
of  the  bill,  and  the  costs  payable  by  him  consequent 
on  his  proceedings  in  the  master's  office,  should  be 
set  (ff  one  against  the  other,  and  the  balance  paid 
to  the  party  entitled  to  the  same.  McKellab  v. 
WaujAob  .6  Moore's  L  A.,  872 

166. 1^  Slight     modification      of 

decree — Alteration  in  rate  of  interest, — Where, 
in  lieu  of  interest  at  5  per  cent,  on  a  loan  made  to 
a  guardian  of  a  minor  in  a  tiansaction  which  was 
■et  aside,  the  Privy  Council  made  an  order  for  6 
per  cent,  interest, — Held  not  to  be  such  a  modifica- 
tion of  the  decree  of  the  Court  below  as  was  sufficient 
to  deprive  the  respondent  of  the  costs  of  appeal. 

LA£LA  BlTKSEBDHtrB  V.  Blin)S8EBBB  DUTT  SlKaH 

[10  Moore's  I.  A.,  464 

166. Leave  to  appeal  granted  on 

condition  that  appellant  paid  respondents' 
costs  if  directed  to  do  bo— Cotts^iven  at  hearing 
againtt  retpondente*— S^^ibX  leave  to  appeal  had 
been  granted  on  terms  that  the  appellant  should  be 
liable  to  pay  the  respondents'  costs  in  any  event,  if 
directed  so  to  do.  Costs  were,  however,  directed  to 
be  paid  by  the  respondents.  Bbvi  Bah  v.  Kuitdak 
Lal  .  I.Ij.  IL,  21  All.,  496 

[li.  IL»  26. 1.  A.,  88 
8  C.  W.  IT.,  602 


167. 


Evidence— Co#f#— Co- 


eharere,—  One  of  two  co-sharers  by  ancestral  title  in 
the  under- proprietary  right  in  certain  villages 
obtained  In  1870  decreea.  against  the  talukhdarfor 
sub-settlement,  and  getting  possession  had  his  name 
entered  in  the  khewat.    The  other  co  sharer  remuned 
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— continued, 

24.  COSTS— continued. 

entitled  to  claim  that  this  possession  was  held  paxtly 
for  him.  The  present  suit  was  brought  upon  two 
agreements,  purporting  to  have  been  made  in  1S70, 
between  the  two  co-sharers,  while  proceedings  to 
obtain  the  above  decrees  were  pending,  to  the  effect 
that,  whereas  both  had  claims  against  the  talukhd&r, 
one  only  was  to  sue  him;  the  other  paying  half  of  the 
costs  and  being  entitled  to  receive  half  of  what  mi^lit 
be  decreed,  'ihe  Judicial  Committee  upon  the 
evidence  concluded  that  the  Appellate  Court,  attri- 
buting too  much  to  certain  omissions  and  acts  on  the 
plaintiff's  part  which  were  more  or  less  explained, 
had  erred  in  reversing  the  decree  of  the  first  Court, 
which  maintained  the  agreements,  depriving  the 
plaintiff  of  his  costs  in  that  Court  only.  MiTHAM3iAi> 
YusTTP  tj.  Muhammad  Hubain 

[I.  Ii.  B.,  16  Cala,  62 

168.  Appeal     dismiBsed     on 

grounds  different  from  the  reasons  given 
by  lower  CoMct—Dismiesal  without  cost*. — 
Whore  an  appecl  was  dismissed  on  wholly  different 
grounds  than  those  which  the  lower  Court  had  given 
for  its  decision,  it  was  dismissed  without    costs. 

FiSCHBB  9.  EAKALA  NaIC£BB 

P  W.  B.,  P.  C,  88  : 8  Moore's  L  A.,  170 

169.  Misstatement  in  x>etition. 

—Where  special  leave  to  appeal  to  the  I^rivy  Council 
is  granted  upon  a  petition  in  which  material  misstate- 
jnents  are  made.;objection  should  be  taken  by  the  rei- 
pondent  by  preliminary  motion  to  rescind  the  leave  to 
appeal,  or  at  any  rate  before  the  hearing  of  the 
appeal,  when  called  on,  has  been  entered  on.  Where 
it  was  not  clear  that  the  material  misstatements 
in  the  petition  had  been  made  with  an  intention  to 
deceive,  and  the  objection  to  the  appeal  wa«  only 
taken  at  a  late  stage  of  the  hearing,  the  Judicial 
Committee  declined  to  dismiss  the  appeal,  but  re- 
fused the  appellant  the  costs  of  the  appeal.  Ram 
Sabux  Boss  v.  Kamiiteb  Kooxabbb  Dossbb 

[14B.Ii.  B..894 

S.  C.  Bah  Sabux:  Bosb  v.  Monmohini  Dossbb 

[Ii.  B.,  2 1.  A.,  71 :  28  W.  B.»  US 


160. 


JPetUion  for 


special  leave  to  appeal, — An  Order  in  Council  grant- 
ing leave  to  appeal  is  liable  at  any  time  to  he  res- 
cinded with  costs,  on  its  appearing  that  the  petition 
upon  which  the  order  has  been  granted  contains  any 
misstatement  or  any  concealment  of  facts  which  ought 
to  have  been  disclosed.  Even  if  there  ha«  been  no 
intention  to  mislead,  a  material  misstatement  having 
been  made,  the  order  is  still  liable  to  be  rescinded  s 
and  to  maintain  it  to  clear  the  case  of  bad  faith 
is  not  sufficient.  Mohan  Lall  Sukul  v.  Behee  Daee, 
8  Moore's  7.  A.,  19S,  referred  to  and  followed.  Of 
three  grounds  on  which  special  leave  to  appeal  had 
been  obtained,  two  had  been  correctly  stated,  but 
with  the  third  was  connected  an  error  in  the  petition 
to  which  objection  was  taken  at  the  hearing.  On 
its  appearing  that  there  had  been  no  intention  to 
mislead,  the  appeal  was  heard  and  allowed  ;  but,  in 
regard  to  the  above,  without  costs.    Bam  Sahnk 


J 
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Bote  V.  MonmoAini  Dossee,  L,  B.*  2  I.  A*,  71, 
referred  to.    Mussoobib  Bank  v.  Bathob 

[I.  I,.  K.,  4  AU.,  600  :  li.  B.»  9 1.  A.,  70 

161. Appeal  brought  contrary  to 

agreement  not  to  appeal.— A  fixed  sum  nomine 
expensarum  was  given  to  each  respondent  in  lien  of 
cosfee,  where  an  appeal  was  preferred  contrary  to  an 
agreement  rot  to  appeal,  and  the  proceedings  had 
been  stayed.    Amib  Au  r.  Inpttbjit  Kobb 

[9B.Ii.  R.,4e0 
14  Moore's  I.  A.,  208 


162. 


Suit  for  damages  valued 


unnecessarily  high — Decree  for  smaller  amovnt. 
— There  being  no  grounds  fcr  a  claim  for  damages 
amounting  to  the  appealable  sum  of  filO,OrO,  and 
the  amoant  actually  recovered  falling  far  short  of 
that  sum,  the  Court  directed  the  costs  below  to  be 
apportioned  according  to  the  ordinary  course  in  the  so 
Courts,  and  gave  neither  party  costs  of  the  appeal. 

IfUDHUN  MOHUN  D088  V.  GOKTJL  D088 

[10  Moore's  I.  A.,  668 :  6  W.  B.,  P.  C,  91 


168. 


Charges  by  respondent  of 


ftraud,  forgery,  and  perimry—Herereal  of  de- 
cree.— Charges  of  fraud,  forgery,  and  perjury  having 
been  made  by  the  respondents  against  the  appellant, 
the  party  who  propounded  the  will,  costs  of  the  Courts 
in  India  and  upon  appeal  to  Bngland  were,  upon  the 
reversal  of  the  decree  of  the  Sadder  Court,  ordered  to 
be  paid  by  the  respondents.  Naita  Nabain  Bag 
r.  HuBEB  PuKTH  I3HA0  9  Mooro's  I.  A.,  98 


164. 


Costs  of  respondents  — 


JPrinied  cases — Ex-parle  hearing, — The  wspon- 
dents  in  four  appeals  which  were  consolidated  and 
heard  as  one  filed  their  printed  case,  and  did  not 
appear  at  the  hearing,  which  was  ex-parte .  Held  that 
the  respondents,  notwithstanding  their  non-appear- 
ance, were  on  the  dismissal  of  the  appeal  entitled  to 
the  costs  thereof  up  to  and  including  the  filing  of  their 
printed  case,  and  also  to  the  cofts  of  applying  for  those 

costs.       SVMBBTT    KaTH     SaVTBA     HABAPATBA      V, 

SvBJAMOKi  Dbt  I.  Ij.  B.»  26  Calc,  187 

[L.  B.,  24  I.  A.,  191 
1  C.  W.  N.»  649 


166. 


Taxation  of  eostn^  Costs 


of  appeal  from  India — Unnecessary  expenses,— In 
taxing  the  costs  of  an  appeal  from  India,  the  Privy 
Council  will  disallow  all*  such  costs  and  expenses  as 
may  have  been  unnecessarily  occasioned  by  the  in- 
clusion, in  the  transcript  sent  from  India,  of  matters 
which    have  been    improperly    introduced  therein. 

TABAKAirr  BAVNBBJEB  V,  PUDDMOBBY  DOSSEB 

[6  W.  B.»  p.  C„  68  :  10  Moore's  I.  A.,  476 


166. 


Irrel evant 


matter — Directions  as  to  taxation  of  costs. — Where 
irrelevant  matter  had  been  introdDced  into  the  record, 
the  Begistrar  was  directed  to  tax  the  costs  at  if  the 
record  had  not  contained  what  he  might  consider  to 
have  been  inserted  unnecessarily,  ^ttapub  Baja 
V.  Bttchi  SrTAYTA        .       L  Ii.  B^»  8  Mad,,  219 
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8.  C.  Baja  op  PiTTAPTTB  r.  Bow  BiToni  Sittata 
Qabtt         ....      li.  B.,  12 1.  A.,  16 

BisHBNHUN   Singh  r.  Land   MoBTaAQB    Babk 
OP  India  • 

[I.  li.  B,  U  Calc.,  244 :  L.  B,  12  I.  A..  7 


167. 


26.  CBIMIlf  AL  CASES. 


Pelony. — Semhle—'So  appeal 


lies  in  cases  of  felony  to  the  Queen  in  Council,  from 
any  of  the  dominions  of.  the  Crown  of  Great  Britain 
which  are  governed  by  the  law  of  England. 
Qtteen  r.  Edttlseb  Bybahjee 

[8  Moore's  I.  A.,  488 

168.  Irregularity     in    trial 

causing  in^VLBtioe-^JPrerogatire  of  Crown, — 
There  is  no  right  of  appeal  to  the  Privy  Council  in 
criminal  cases.  In  a  petition  for  leave  to  appeal 
against  a'  conviction  and  sentence  of  the  Sudder 
Kizamut  Adawlut  of  Bengal  on  the  ground  of  alleged 
irregularities  in  the  proceedings  causing  g^eat  hard- 
ship and  injustice,— Held  that,  assaming  that  the  pre* 
rogat&veof  the  Crown  extended  to  the  granting  of 
leave  to  appeal  in  such  a  case,  and  was  not  curtailed 
by  the  operation  of  the  Indian  Act  XXV  of  1861,  and 
that  this  was  primdjacie  a  cause  of  great  grievance, 
yet  the  consequences  of  allowing  appeals  in  criminal 
cases  would  be  such  as  to  justify  their  Lordships  in 
II d vising  Her  Majesty,  in  the  exercise  of  her  discre- 
tion to  refuse  to  grant  the  prayer  of  thQ.  petition. 

JOTKisSBN  MOOXBBJBB  O.  QuEEN 

[1  Ind.  Jar.»  0. 8.,  61 
1 W.  B,  P.  C,  IS :  8  Moore's  I.  A.,  168 


169. 


Befusal  of  leave  to  appeal 


— General  rule  as  to  refusal  of  leave  to  appeal  in 
criminal  eases — Misdirection  of  a  jury  not  of  itself 
a  ground, — Althongh  in  very  special  and  exceptional 
circomstances  leave  to  appeal  to  Her  Majesty 
in  Council  may  be  granted  in  a  criminal  case,  no  coun- 
tenance was  given  \o  the  view  that  an  appeal  would 
be  allowed  merely  on  the  ground  that  the  Judge 
trying  the  case  had  misdirected  the  jury.  There 
was  no  reason  to  believe  that  there  had  been  any 
misdirection  by  the  Judge,  or  that  he  had,  as  he  was 
alleged  by  the  petitioner  to  have  done,  misconstrued, 
in  charging  the  jury,  a  section  of  the  Penal  Code. 
Not  only  on  the  latter  ground,  but  on  the  broader 
ground  above  stated,  the  petition  was  rejected.    In 

IHB    MATTER  07  MAcCbBA   I.  Ii.  B»  16  All«,  810 

[Ii.  B,  20  L  A.,  90 


170. 


Befusal  oflemve 


to  appeal  from  a  conviction  and  sentence — Alleged 
misdirection  to  ajurg — Penal  Code  (Act  XLV  of 
2860J,  s,  24A,— The  petitioner  applied  to  the  Privy 
Council  for  leave  to  appeal  from  a  verdict  finding 
him  guilty  on  a  charge  nnder  s.  124 A  of  the  PeniJ 
Code  (Act  XLV  of  1860).  Held  that,  consistently 
with  the  rules  hitherto  guiding  the  Judicial  Com- 
mittee in  recommending  the  grant  of  leave  to  appeal 
from  convictions  in  criminal  cases,  the  petitionor's 
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— concluded, 

26.  CEIMINAL  CASISB— concluded. 

case  wai  not  one  in  which  leave  should  be  granted. 
Bal  Ganoaphab  Tiulk  v.  Qttekn-Empbbss 

p.  I..  B.,  22  Bom.,  628 
Ii.  IL,  25  I.  A.,  1 


FROBATE. 

1.  PowBa  OP  High  Coubt  to  GbanTj 


CoL 


Ai!a)FoBuov        ....  7182 

2.  JUBISPIOnONIZrPBOBATB  Casbs         .7133 

3.  Afflioation  fob  Pbobate,  ahd  Pro- 

CBDIKE 7186 

4.  Of  what  Docuvbntq  obaittbd        .  7186 

5.  To  WHOM  OBAKTBD  .  .  .   7186 

'  6.  Pboof  of  Will       ....  7138 

7.  ADMiinBTBATioir  Bonds  •  .  7189 

8.  Ahenpmbnt  of  Ebbob  in  Pbobatb  .7140 

9.  Offobition  to,  and  Bbvocatxon  of, 

Gbant 7140 

10.  Effect  of  Pbobatb  ....  7149 

See  Cases  undeb  A pfeal— Pbobatb. 

See  Cbbtifioatb  of  Administbation— 
Biqht  to  Sub  ob  Execute  -  Deobbe 
WITHOUT  Cbbtifioatb. 

[I.  Ii.  B.,  4  Calc,  645 

See  CiTiL  Pbooedubb  Code,  1877,  s.  60. 

[I.  Xi.  B.,  6  Bom.,  78 

See  Casbs  under  Costs — Special  Cases— 
Pbobatb. 

See  Cases  undeb  Coubt  Fees  Act,  sch. 

I,  CL.  II. 

See  ExBCUTOB      I.  L.  B.,  20  Bom.,  227 

I.  L.  B.,  21  Bom.,  400 
I.  Ii.  B.,  27  Calc,  683 

See  Letters  of  Administration. 

[11 W.  B.,  418 

1  Hyde,  67 

L  Ii.  B.,  16  Mad.,  71 

I.  L.  B.,  18  Bom.,  128 

See  Will— Attestation     .  8  N,  W.,  82 

LI.  Ii.  B.,  1  Calc,  150 
13  B.  Ii.  B,  882 

See  WiLL—PoBM  OF  Will. 
[2  B.  Ii.  B,  a.  C,  79: 10  W.  B.,  417 

2  Ind.  Jur.y  N.  8.,  6 

Application  for — 

See  DouiciLB     .    I.  Ii.  B.,  4  CaIc,  106 

See  JuBisDiCTnoN  —  Testament aby  and 
Intestate  Jurisdiction     1  Mad.,  69 

[8  W.  B.,  8 
I.  Ii.  B.,  20  Bom.,  283 
I.  Ii.  B.,  21  Bom.,  835 


T'ROBAT^— continued. 

See  Limitation  Act,  1877,  abt.  178. 

p.  I*.  B,  19  Calc  4S 
L  I-.  B.,  17  Mad..  879 

See    Pbactioe— CmL     Cases -Pbobjltb 

AND  LbTTBBB  of  AdMINIBTBATION. 

See  Will— FoBM'OF  Will. 

[I.  I-.  B.,  4  Calc,  721 
£  H  B.,  24  Calc.  784 

Second  grant  of— 

See  CouBT  Fbbs  Act,  sch.  I,  cl.  11. 

[L  I*.  B.,  8  Calc,  733 

1.  POWEB  OP  HIGH  COUBT  TO  GBANT,  AND 

POBM  OF. 

1.  Power  of  High  Coutt-'Tesiator 

having  no  aetets  within  juriediction — British 
JSuropean-horn  »ubject.^Th»  High  Court  granted 
probate  of  a  will  of  a  British  Buropcan-bom  sabject 
who  had  no  assets  within  the  local  limit  of  the  <»^- 
nary  civil  jurisdiction  of  the  Court.  -  In  the  goods 
OF  Bebd     .  Hod.  Jut.,  K.  S.,  20 


2. 


Testator  dying  out 


of  juriediction  with  effects  within  it— Act  XXFII 
of  i860.— Where  a  Hindu  testator  died  out  of  the 
jurisdiction  of  the  Court,  but  left  effects  within  it, 
it  was  competent  to  the  Court  to  grant  probate,  there 
having  been  no  certificate  applied  for  in  the  Zillah 
Court  under  Act  XXVII  of  I860.  In  thb  goods  of 
Tabachand  Coondoo  Chowdrby 

[1  Ind.  Jnr.,  N.  B.,  10:  Bourke,  Test.,  8 

8.     Act  XIIIoflS75 

"Rule  4  of  Rules  of  High  Court,  22nd  June  1873.— 
Act  XIll  of  1875  (iocs  not  empower  the  High  Court 
to  grant  probate  limited  to  property*  in  any  province 
or  presidency,  in  cases  where  an  unlimited  grant  had 
been  made  extending  only  to  property  in  another  pro- 
vince or  presidency  before  the  passing  of  the  Act. 
Per  Macfhbeson,  .r.— Kule  4  of  the  Bules  of  22nd 
June  187 5,  as  to  grants  of  probate,  only  applies  to 
grants  of  the  class  mentioned  in  rule  1*  i.e.,  only 
to  cases  in  which  the  application  for  probate  is  made 
after  1st  April  1875,  and  not  to  cases  in  which  the 
application  was  made  before  that  date.  In  thb 
GOODS  OF  Shahachubn  Mullice.  In  thb  hatteb 
OF  the  fbtition  of  Bajbanse  Dossee 

[I.  Ii.  B.,  1  Calo.,  52 :  *z4  W.  B.,  206 


4. — ^ Form    of  prohofe 

— Limited  probate  —  Succession  Act  (X  of  1S65J, 
ss.  179,  j2:96.— Probate  limited  to  part  of  the  estate 
cannot  bu  granted  in  cases  where,  under  s.  179  of  the 
Succession  Act  (X  of  1865),  the  whole  estate  is  vested 
in  the  executor.    In  be  Thakbb  Madhayji 

[I.  Ii.  B.,  6  Bonu,  460 

5.     --  —  —     Form   of  probate 

— Probate  in  cases  not  governed  by  the  Succession 
Act —  Probate  to  take  effect  throughout  India  — 
Limited  probate — Probate  dufg-^Cufchi  Msmon 
Mahomedan^ Succession  Act  (X  of  1S65),  s.  331 — 
Siudu  mils  Act,  S.2-  Act  XXVII  of  1S60,  s.  18,— 
In  cases  not  governed  by  the  Indian  Succession  Act 
(X  of  1865),  probates  and  letters  of  administration 
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PROBATE— 0o»/t»«tf(f. 

1.  POWER  OF  HIGH  COUBT  TO  GBANT,  A2JD 
FORM  Oil— concluded. 

gnnted  by  the  High  Court  of  Bombay  in  respect  of 
HinduSf  MahomedanB,  and  other  persons  not  usually 
designated  as  British  subjects,  take  effect  only  and 
can  only  be  granted  for  the  purpose  of  recovering  debts 
and  securing  debtors  paying  the  same,  except  so  far 
as  is  otherwise  provided  in  Act  XXVII  of  1860 ;  and 
probate  duty  is  only  payable  on  the  amount  of  such 
debts.  Cutclii  Memons  are  not  Hindus  within  the 
meaning  of  s.  2  of  the  Hiudu  Wills  Act  (XXI 
of  1870)  .  and  therefore  probate  to  take  effect 
throughout  India  cannot  be  granted  in  the  case  of  a 
will  of  a  Cutchi  Memon  testator.  Cutchi  Memons 
are  Mahomedans  to  whom  Mahomedan  law  is  to  be 
applied  except  when  an  ancient  and  invariable  special 
custom  to  the  contrary  is  established.    In  bb  Ibhail 

[X  Ij.  B.,  6  Bom.,  462 

See     Ahhbdbhot  Hubibhot    r.  Vullbbbhoy 
CASsincBHoy      .  I.  Ii.  B^  6  Bom.,  708 

2.  JUBISDICTION  IN  PBOBATE  CASES. 


6. 


Facts  giving  jurisdiction— 


Suoceteion  Act,  g.  244 — Property  in  posteseion  of 
feetaior  at  hit  death  ^Dieirici  Judge,  Power  of. — 
In  an  application  for  probate  of  a  will,  4t  is  sufficient, 
for  the  purpose  of  giving  jurisdiction  under  s.  244 
of  Act  X  of  1866,  that  the  property  alleged  by  the 
petition  to  have  been  situate  within  the  jurisdiction 
of  the  Judge  should  have  been  in  the  possession 
of  the  testator  at  the  time  of  his  death.  Bmr 
Bahadvb  Sikoh  r.  Baj  Hitp  Eoobs 

[4  C.  Jj.  B.,  498 

7.      Will   made  before   Hindu 

Wills  Aot— Hindu  WilU  Act  (XXI  of  ISVOJ,  s.  2 
— District  Judge,  Power  of, — The  only  powers  con- 
ferred on  mofussil  Courts  being  in  respect  of  wills 
made  on  or  after  the  1st  day  of  September  1870,  pro- 
bate of  a  will  made  by  a  Hindu  prior  to  that  date 
cannot  be  granted  by  a  mofussU  District  Court. 
Lttchhan  Bhabti  v.  DuKHABAir  Bhabti 

[6  C.  li.  B^  188 


8. 


-  Will  of  Mahomedan— JDu^rtc^ 


Judge,  Power  of, — A  District  Court  has  no  jurisdic- 
tion to  admit  the  will  of  a  Mahomedan  to  probate. 
FATiifuinssA  BsaiTM  r.  Haxza  Ali 

[6  C.  Ii.  B.,  S81 


9. 


Will  of  Hindu  woman   of 


immoveable  property  in  mofussil— 2>t>;rt>^ 
Judge,  Power  of— Execution  in  Bomhag — Properig 
in  mofussU— Hindu  WilU  Act  (XXI  of  1870J,  s,  2 
—Probate  Act  (V  of  1881),  es,  2  and  83— Code  of 
CitU  Procedure  (Act  XIV  of  1882J,  s.  177, —Held 
that  the  Districts  Judge  of  Thana  had  jurisdiction  to 
grant  probate  of  a  will  executed  on  z8th  October 
1881  by  a  Hindu  woman  in  the  town  of  Bombay 
devising  immoveable  property  situated  in  Thana. 
Where  the  caveator  refuses  to  answer  a  question, 
s.  177  of  the  Code  of  Civil  Procedure  (Act  XIV  of 
1882),  the  provisions  of  which  are  extended  to  pro- 
ceedings before  the  District  Judge  by  s.  83  of  Act 
V  of  1881,  will  not  justify  the  Judge  in  d'lspensiug 


'FROBAT^—continued. 

2.  JUBISDICTION  IN  PBOBATB  CASKS 

— (continued. 

with  the  proof  of  the  will  set  up,  and  passing  a  decree 
in  favour  of  the  petitioner.  The  Court  of  appeal  will 
reverse  such  a  decree  if  passed.  Bayji  Baschod 
Naik  9.  VisHKi;  Bahchod  Nauc 

[I.  Xi.  IL»  9  Bom.»  241 

10. Will  of  Hindu  made  before 

Hindu  Wills  Act  (XXI  of  1870)  —Probate  Act 
(V  of  1881J—Succet9ion  Act,  ».  187 — Application 
for  letters  of  administration.— Since  the  passing  of 
Act  y  of  1S81  the  District  Courts  have  jurisdiction 
to  entertain  applications  for  the  grant  of  probate  or 
letters  of  administration  in  respect  of  wills  of 
Hindus  made  before  the  1st  September  1870,  that 
is  to  say,  wills  of  Hindus  to  which  the  Hindu  WiUs 
Act  (XXI  of  1870)  did  not  apply.  Ebishita 
Kna[UB  Boy  r.  Bai  Mohtjn  Bot 

[I.  Ii.  B.»  14  Calc,  87 


11. 


Application     for     probate 


where  on  appeal  from  District  Ck>urt  the 
High  Court  finds  that  the  will  was  proved. 
— Where  on  appeal  from  the  District  Court  it  was 
found  b^  the  High  Court  that  a  will  was  proved, — 
Meld  that  a  subsequent  application  for  probate 
should  be  made  to  the  District  Court.  Batabai  o. 
Sababyatibai        .        .    I.  Ii.  IL,  17  Bom.,  686 

12.         Will  executed  at  Baroda— 

Probate  and  Administration  Jet  (V  of  1881  J, 
ss.  56  and  57 — Testator  subject  of  the  Baroda 
State — disposition  of  immoveable  properig  in 
British  India — Jurisdiction  of  Courts  in  British 
India, — Under  s.  bG  of  the  Probate  and  Administra- 
tion Act  (V  of  1881),  a  District  Judge  has  jurisdiction 
to  grant  probate  of  a  will  executed  out  of  British 
India  by  a  person  who  is  not  a  British  subject,  if  the 
testator  had  at  the  time  of  his  death  moveable  or 
immoveable  property  within  the  jurisdiction  of  the 
Judge.  The  discretion  vested  in  a  Judge  by  s.  57 
of  that  Act  does  not  extend  to  a  case  where  there  is 
,  no  Court  of  concurrent  jurisdiction  in  India  to  which 
application  for  probate  can  be  made.  The  validity 
of  a  will  uhich  purports  to  dispose  of  immoveable 
property  in  British  India  must  be  tested  by  the 
rules  applicable  to  the  execution  of  wills  in  British 
India.    Bhaubao  Dadajibao  v,  Lakbicibai 

[L  Ij.  R.,  20  Bom.,  607 

18. Transfer  of  a  probate  ease 

by  the  District  Judge  in  whose  Court  it 
was  instituted  to  that  of  a  Subordinate 
Judge — 7'A«  Bengal,  North'Western  Provinces, 
and  Assam  Civil  Courts  Act  (XII  of  1S87J,  s.  23, 
sub'S.  2,  cl.  (dj — Probate  and  Administration  Act 
(V  of  1381  J,  s,  52. — An  application  was  made  for 
probate  of  the  will  of  a  deceased  testator  in  the 
Court  of  the  District  Judge  who  transferred  the  case 
to  that  of  the  Subordinate  Juds;e.  The  opposite 
party  inter  alid  objected  that  the  Subordinate  Judge 
had  no  jurisdiction  to  try  the  case.  Meld  that  the 
case  came  within  the  scope  of  s.  28,  snb-s.  2,  cl.  {d), 
of  the  Bengal,  North- Western  Provinces,  and  Assam 
CivU  Courts  Act  (XII  of  1887),  and  therefore  the 
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VROBATB^continued. 

2. 'JURISDICTION  IN  PROBATE  CASES 

^-condvded. 

Subordinate  Judge  had  jurisdiction  to  try  it.     Kunjo 
BeHABI  GOSSAVI  t\  Hex  CHtlKDEB  Lahibi 

[I.  L.  B.,  26  Calc,  840 

3.  APPLICATION  FOR  PROBATE,  AND 
PROCEDURE. 


14. 


Minor—  Special  citation — Pro- 


hate  and  Administration  Act  (V  of  1881J,  ««.  60, 
S3— Service  of  summons ^Code  of  Civil  Procedure 
(Act  XIV  of  1682 J,  sg.  443,  647.— Where  executorg 
applied  for  probate  and  there  was  living  a  minor  widow 
entitled  to  maintenance  and  residence  under  the  will, 
— ffeld  that  a  special  citation  should  iasne  upon  the 
widow  and  be  served  personally  on  her  and  on  her 
father  with  whom  she  resided.  In  the  goods  of 
Ambifa  I/al  Mttluck    .    L  Ii.  B.,  27  Cala,  860 


16. 


Service  of  notice 


on  minor  -  Appointment  of  guardian  ad  litem, — 
If  an  application  is  made  for  the  probate  of  a  will 
which  aJffects  the  interest  of  a  minor,  the  proper  course 
is  to  serve  the  minor  with  a  notice  and  have  a  pro- 
per guardian  ad  litem  appointed  for  him.  Resells 
o.  Rebells    .         .         •         .    2  C.  W.  N.,  100 

16. Withdrawal  of  application 

before  proceeding  became  ooDtentious— 
Right  qf  applicant  to  propound  will  in  opposition 
to  application  for  grant  of  letters  of  administration 
— Succession  Act,  s,  861 -Effect  qf  vnthdratoal  of 
previous  application  for  probate  of  same  will  with* 
out  leave  to  apply  again-^Civil  Procedure  Code, 
s,  873,— Where  a  person  applied  for  probate  of  a  will, 
but  withdrew  the  application  before  the  proceedings 
became  contentious,— J70;<2  that  he  was  entitled  as 
caveator  to  int>pound  the  same  will  in  opposition  to 
an  application  for  grant  of  letters  of  administration 
to  the  estate  of  the  deceased.  Held  further  that, 
though  the  provisions  of  the  Civil  Procedure  Code 
are  applicable  to  suits  under  Act  X  of  1865,  s.  261, 
still,  in  the  present  case,  the  application  for  probate 
had  been  withdrawn  before  the  proceedings  became 
contentious,  and  that  therefore  s.  873,  Civil  Pro- 
cedure Code,  was  not  applicable.  Paetam  Pillai 
«.  Iknasi  Febnaitd        .    I.  Ii.  B.»  19  Mad.,  468 

4.  OF  WHAT  DOCUMENTS  GRANTED. 


17. 


Document  partly  testament- 


ary— Cliftf  I>9ed  of, — If  one  part  of  a  document  is 
testamentary  in  its  character,  it  may  be  presumed  that 
the  remainder,  if  the  language  is  capable  of  that  con- 
struction, is  also  intended  to  be  testamentary.  Under 
such  circumstances,  where  there  is  nothing  inconsist- 
ent with  the  supposition  that  the  arrangements  made 
therein  are  to  take  effect  from  the  death  of  the  person 
executing  it,  the  document  ought  to  be  admitted  to 
probate  as  a  will.  Ik  the  mattes  oe  Eomola 
Kamt  Biswas    .  .         .  4  C.  L,  K.,  401 

18. Probate  of  part  of  a  will— 

Probate  and  Administration  Act  (V  of  1881  J,  s,  25, 
— Probate  can  be  granted  of  a  portion  only  of  a  will 


PROBATE— coii/tM«e^. 

4.  OP  WHAT  DOCUMENTS  GRANTED 
--concluded, 

to  the  extent  to  which  the  contents  are  proved  where 
the  other  portion  is  lost ;  and  there  is  nothing  in 
s.  25  of  the  Probate  and  Administration  Act  (V  of 
1881 )  to  prohibit  such  a  grant  of  probate.  Svgden  v. 
Lord  St,  Leonard*,  L.  R.,  1  P,  />.,  154,  referred  to. 
Kbdae  Nath  Mitteb  r.  Sahojivi  Dasi 

[I.  Ii.  R,  28  Calc,  634 
b  C.  W.  H.,  ei7 


19. — 


Document  in  form  of  will 


passing  no  property  and  only  eppointing 
guardians — Probate  and  Administration  Act  (  y 
of  18S1J,  ss,2j4,—k  document  in  the  form  of  a 
will,  which  was  presented  for  probate,  dealt  with  no 
property,  the  petition  stating  that  the  family  of 
which  the  testator  had  been  managing  member  was 
undivided,  and  that  the  testator's  property  had 
devolved  by  aurvivorship  on  his  sons  and  nephews. 
The  document,  however,  appointed  persons  to  manage 
the  fanuly  business  during  the  minority  of  the  said 
minors.  Held  that  it  was  not  a  document  of  which 
probate  could  be  granted.  Ik  RE  Buethawar 
Mull  Sowcar  •       L  Ii.  R.»  23  Mad.»  183 

20. Nuncupative 

will  of  a  Mahomedan — Probate  and  Administration 
Act  (V  of  1881J,  ss,  8,  24,  25,  26,  62  -  Succession 
Act  CXV  of  1865),  s,  244,  and  Ch.  7X-^ Probate 
may  bo  granted  ox  a  nuncupative  will.      Ik  the 

VATTER  or  THE   WILL   OV  MAHOMED  ABBA.        Ik  RE 

Mariahbai         •        •        .  L  Ij.  IL,  24  Bom.,  8 


2L 


6.  TO  WHOM  GRANTED. 


Nephew — Brother  ^H  indu 


wilL — In  this  case  the  High  Court  directed  probate  of 
a  will  executed  by  a  Hindu  in  favour  of  a  nephew  (the 
son  of  an  elder  brother)  to  be  granted  to  the  nephew, 
instead  of  to  a  brother;  the  property  being  of  small 
value,  and  consisting  of  several  small  holdings,  and 
the  widow  of  the  deceased  being  a  girl  of  very  imma- 
ture age,  whereas  the  nephew  had  been  brought  up  by 
him  and  was  the  object  of  his  special  affection. 
Chuvser  Shikvr  Mullice  r.  Sham  Chakd 
MuLLiOK 18  W.  B.,  385 

22. Executor  by  implication— 

Direction  in  will  to  get  in  and  distribute  estate, — 
Where  A,  under  the  terms  of  a  will,  although  not 
expressly  appointed  an  executor,  was  directed  to 
receive  and  pay  the  testator's  debts  and  to  get  in  and 
distribute  his  personal  estate, — Held  that  A  must  be 
taken  to  have  been  appcnnted  under  the  will  an  exe* 
cutor  by  implication,  and  therefore  was  entitled  to 
probate.  Ik  the  matter  ot  MoKOHxrR  Mocker- 
JEE     .    L  It.  R.,  6  Calc,  756 :  6  C.  Ii.  B.,  228 

23.  — ■  Adminietration 

with  will  annexed—Succession  Act  (X  of  1865), 
s,  182 —A  Hindu  died  leaving  a  will  whereby  be 
bequeathed  all  his  property  whatever  (including 
debts)  to  two  of  his  sons,  who  now  applied  for  probate 
of  the  will  on  the  ground  that  they  were  appointed 
executors  by  implication.  Held  that  the  sons  were 
not  entitled  to  probate  of  the  will.  £z-farte  Yittal 
Dobs  •  .    I.  L.  B.,  16  Mad.,  860 
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6.  TO  WHOM  GRANTED— co«//jK/ec?. 


24, Succession    Act, 

s.  182— Hindu  Wills  Act  fXXI  of  1870;.— Probate 

f  ranted  of  the  will  of  a  Hiuda  to  his  widow  and 
eirc88>  who  was  nniversal  legatee  under  the  will,  as 
executor  by  necessary  implication,  there  being  no 
executor  mentioned  in  the  will.  In  thb  goods  of 
Badhioa  Mohan  Sett  .  7  B.  L.  B.,  663 


25. 


Universal  legatee 


not  entitled  to  probate — Letters  of  administration 
with  the  will  annexed — Probate  and  Administra* 
tion  Act  (V  oflS81J,  s,  J9.— A  universal  legatee  is 
not  entitled  to  probate,  but  only  to  letters  of  adminis- 
tration with  the  will  annexed.  In  the  goods  of 
Badhica  Mohan  Sett,  7*B.  L,  R.,  5SS,  not  followed. 
In  thb  goods  of  Shoshbb  Bhusan  Bavnbrjsb 

[L  L.  B.,  19  CalCt  582 


28. 


Appointment    of 


wife  as  manage  of  all  property  and  guardian  of 
children,^The  testator  by  his  will  appointed  H,  his 
wife,  guardian  of  his  infant  children,  "  in  order  that 
of  all  hU  property  she  should  carry  on  the  manage- 
ment (until  his  youngest  son  should  attain  twenty- 
two  years  of  age),  and  in  the  testator's  name  the 
maniigement  of  his  firm.  He  appointed  his  brothers, 
B  and  if,  his  vakils  to  settle  any  quarrel  that  might 
arise,  find  directed  them  not  to  give  unjust  advice  i 
but  should  the  vakils  give  unjurt  advice,  B  was  not 
to  act  upon  it.  Upon  certain  contingencies  H  and 
the  vakils  ^ere  to  separate  and  make  over  to  the  sons 
their  shares.  Held  that  H  was  by  implication 
appointed  sole  executrix,  and  that  she  alone,  to  the 
exclusion  of  the  testator's  brothers,  was  entitled  to  pro- 
bate.   Hahabai  r.  Bahakji  Nasabyanji 

.  [7  Bom^  A.  C,  64 


27 


Probate  and  Ad' 


ministration  Act  (V  of  188 1 J,  ss.  Bo,  43,  62— 
Executrix — Letters  of  administration  with  will 
annexed. — A  petitioner  prayed  for  a  grant  of  probate 
of  her  deceased  son's  will.  "So  executrix  had  been 
appointed  then-in,  but  the  petitioner  was  directed 
that  out  of  certain  property  she  should  pay  certain 
debts.  Held  that  such  a  direction  was  insufficient  to 
show  an  intention  on  the  testator's  part  that  for  the 
general  purposes  of  administration  the  petitioner 
should  be  executrix ;  and  that  the  petition  should  have 
been  for  letters  of  administration  with  the  will 
annexed ;  that  the  petition  should  state  all  assets  likely 
to  come  to  the  petitioner's  hands ;  and  that  proof  of 
execution  and  of  the  consciousness  of  a  testator  is 
•  insufficient,  and  that  it  should  be  further  shown  that 
he  knew  of  and  understood  the  contents  of  the  docu- 
ment which  he  signed.  Eitppatavii al  «.  Amm am 
Ammaa  .  .  L  Ii.  B.»  22  Had.»  845 


28. 


Probate        and 


Administration  Act  (V  of  1881  J— Discretion  of 
Court  as  to  refusal  to  grant  probate — Executor. — 
Where,  on  application  for  probate  by  a  person 
appointed  executor  by  the  will,  the  genuineness  of  the 
will  is  not  disputed,  and  the  applicant  is  a  person  not 
legally  incapable,  the  Court  acting  under  the  Probate 
and  Admini>tration  Act  ( V  of  1 881)  has  no  discretion 
to  refuse  probate  on  the  ground  that  in  its  opinion 


"PROBATB-^ontinued^ 

6.  TO  WHOM  QnANTJSjy-^ncluded. 

the  applicant  is  not  a  fit  and  proper  person  to  be 
jippoiuted  executor.'  Haba  Cooicab  Sibcab  «. 
DooBQAUONJ  Dasi  .         .  I.  Ii.  B.,  21  Calc.»  195 


29. 


Executor  without 


means  to  pay  fees — Application  by  executor  for 
probate  in  for-nd^auperis  — Civil  Procedure  Code 
(18S2),  «•  64ff, — Where  an  executor  is  not  in  posses- 
sion of  the  property  of  his  testator  and  cannot  get 
possession  of  it,  and  where  he  has  not  himself  the 
means  of  paying  the  necessary  fees,  he  may  be  allowed 
to  petition  for,  and,  if  entitled  thereto,  to  obtain, 
probate  tfi  formd  pauperis.  In  thb  icattbb  of 
THB  WILL  OF  Dawubai    .  I.  !D?  B*,  18  Bom.y  287 


80. 


Probate  and 


Administration  Act  fV  of  18SIJ,  s.  9-- Applica- 
tion for  probate  by  an  executor — Discretion  of 
Court  as  to  granting  such  application, — Although 
under  s.  85  of  the  Probate  and  Administration  Act, 
1881,  it  is  within  the  discretion  of  the  Court  to  refuse 
to  grant  an  application  for  letters  of  administration, 
no  such  discretion  is  given  in  regard  to  an  application 
for  probate  byia  person  selected  by  a  testator  for  the 
administration  of  his  estate.  Hara  Coomar  Sircar 
V.  Doorgamani  Dassi  J,  X.  J2..  21  Calc,  11*5, 
referred  to.  Pbav  Nath  Ghosb  «.  J  ado  Nath^ 
Bhattaohabji  •        •  I.  Ii.  B.,  20  All.»  189 


8L 


6.  PROOF  OP  WILL. 


Evidenoe  of  exeoution  of 


win—Hindu  Wills  Act,  1870— Procedure.— It  is 
incumbent  on  persons  propounding  a  will  for  the  pur- 
pose of  obtaining  probate  or  letters  of  administration 
under  the  Hindu  Wills  Act  to  produce  all  the  evi- 
dence which  the  circumstances  of  the  case  indicate  as 
proper  and  necessary  to  prove  the  execution  of  the 
will.  Taba  Chabn  Chuckbbbuttt  v.  Dbb  Nath 
Boy 10  C.  la.  K^  550 


82. 


-Evidence  of  testator's  know- 


ledge of  contents  of  ^^IL-^Proof  of  execution 
and  of  the  consciousness  of  a  testator  is  insufficient ; 
it  should  be  f  nrther  shown  that  he  knew  of  and 
understood  the  oontente  of  the  document  which  he 
signed.    Kuffataiimal  e.  Akuavi  Ahmal 

[I.  L.  B.,  22  Mad.,  845 

88. Evidence. -Probate  is  rightly 

granted  where  the  Judge  believes  the  witness  who 
speaks  to  the  execution  of  the  will  and  the  disposing 
mind  of  the  testator.  The  rule  in  Tyrrell  v.  Pain* 
ton,  L.  M'f  1894,  p.  151,  requiring  proof  that  the 
testator  actually  knew  and  approved  the  contents  of 
the  will  does  not  apply,  unless  surrounding  circum- 
stances excite  suspicion.  Shama  Chabk  Kvkdu  v, 
Ehbttbomohi  Dabi       .    L  L.  R.,  27  Calc,  521 

[4  C.  W.  N..  501 

84.  ^         ;      ~  Genuineness  of  will— Appear* 
ance  and  **<ff^^ures — Probate,  Application  fo 


Probate  an^  Administration  Act  (V  of  1881  J.— The 
High  Court>  considering  it  to  have  been  proved  by  the 
evidence  that  the  alleged  testator  was  incapable, 
by  reason  of  illness,  of  rigning  the  will  as  firmly  as  it 
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TB,OBATSi^confinu€d. 

6.  PBOOF  OF  WlLL—conoludBd. 

purported  to  be  sigDcd,  found  that  the  signatures 
were  not  genuine,  and  reversed  the  decree  of  the 
first  pourt  which  had  granted  probate.  On  appeal 
there  was  no  view  of  the  signatures,  neither  party 
having  applied  to  have  the  originals  .transmitted/ 
or  to  have  photographs  taken  of  them.  But  their 
Lordships  found  that  the  evideucedid  not  warrant 
the  conclusion  that  on  the  day  on  which  the  will 
purported  to  have  been  executed  the  testator  physi- 
cally and  mentally  was  unable  to  execute  it ;  but 
that  there  was  sufficient  evidence  to  establish  the 
genuineness  of  the  will  and  the  capacity  of  the 
testator  to  make  it,  and  that  the  evidence  for  the 
defence  was  rot  sufficient  to  destroy  the  petitioner's 
case  on  either  of  these^ints.  Baicas  ukd  a bi  Dbbi  v, 
Tarasitnpabi  Dbbi   .        .  I.  L.  B.,  19  Cala»  66 

[LB.,  181.  A..  132 

86. SuflQoiency  of  proof  of  will 

— Proof  of  execution  oftoitL — Having  regard  to  the 
fact  that  a  grant  of  probate  is  not  irrevocable,  and  to 
the  importance  of  a  deceased  testator's  estate  being 
represented  as  speedily  as  possible,  primd  facie  proof 
of  the  execution  of  his  will  is  sufficient  to  warrant  the 
grant  of  a  probate  when  the  applicatio%for  such  pro- 
bate is  unopposed.  Iir  tbb  icATrBB  ov  thb  fetitiok 
o»  NoBODooBaA        .  .  7  O.  Ii.  B.,  887 

•  80, Proof  of  inoffloioas  will  - 

Knowledge  of  testator  as  to  nature  of  his  acts  in 
making  will, — Where  a  will  is  inofficious  in  character, 
it  is  incumbent  on  the  parties  propounding  it  to  prove 
it  not  only  affirmatively,  bnt  completely,  and  by  cir- 
cumstances showing  not  only  that  the  testator  signed 
the  will,  but  that  he  knew  what  he  was  doing,  that  he 
was  making  a  will,  and  that  he  did  all  that  he  did 
with  his  eyes  open.  Saboda  Sookpubbb  Dossia  r. 
MUDDUN  MoHUN  Shaha  .  24  W,  B.,  162 


87. 


Internal  evidence  in  will  — 


Grant  of  probate  unopposed— Ground  for  refusal  of 
probate.^Vfhere  an  application  for  probate  was 
unopposed,  although  a  notice  in  the  nature  of  a  citation 
had  been  issued  to  the  testator's  widow,  the  Judge  was 
held  not  to  have  been  justified  in  rejecting  the 
application  merely  upon  internal  evidence  contained 
in  the  will.  Shubteb  Chdbk  Patuck  v.  Aukhh 
Chundeb  Sen   .  .28  W.  B.,  108 

88. Evidence  of  acknowledg- 
ment by  teBtSLtor—Grcund  for  granting  probate, 
— The  fact  that  a  contested  will  bears  an  endorsement 
stating  that  it  was  acknowledged  by  the  testator 
before  the  Begistrar,  docs  not  warrant  a  Judge  in 
granting  probate  without  any  other  evidence  in 
support  of  the  will,  even  though  the  caveator  does  not 
produce  any  evidence  to  impeach  the  will.  Obhoy 
Chubttn  Mubtaei  r.  Uma  Chtjbun  Mubtaei 

[1  O.  L.  B.,  862 

And  see  Cases  0ndeb  Peobate— Opposition  to, 

AND  BETO  CATION  OF,  GbANT. 


88. 


7.  ADMINISTRATION  BONDS. 

Practice  as  to  taking  bond 


-^Bond,  Form  of—Succession  Act   (X  of  1865J, 


TUOBATTl^oontinued. 

7.  ADMINISTRATION  BOJiiDS-coneluded. 
s.  256^Fractice.—The  Indian  Succession  Act,  s.  256, 
requires  that  an  administration  bond  should  be  taken 
in  every  case.  It  may,  however,  be  varied,  by  special 
order  of  the  Court,  in  the  cas^  of  a  limited  or  special 
administiutiou  and  follow  the  English  iorm.  In  thb 
GOODS  OE  GuBBOT  I.  L.  B.,  26  Calc.,  407 

^' Succession    Act, 

s,  256— Bond  when  probate  is  granted A  bond  is 

not  to  betaken  from  a  person  to  whom  probate  is 
granted  under  the  Succession  Act.    Anonthous 

[8  Mad,,  Ap.,  10 

«  •  ~,      Z, — 7~^ Succession  Aetf 

ss,  3  and  266.— It  having  been  the  uniform  practice 
of  the  Court  to  grant  probate  without  taking  a  bond 
from  executors  named  m  the  will,— JTe/rf  that  it  waa 
unnecessary  to  depart  from  the  practice,  notwith- 
standmg  the  words  of  ss.  8  and  256  of  Act  X  of 
1865.    Run  Bahaditb  Singh  r.  Raj  Rup  Koeb 

[4  C.  I..  B.,  498 
Contra,  In  the  mattee  oe  the  petition  oe 

JUGGODISHAEI  DeBI 

[I.  L.  B.,  7  Calc,  84 :  6  C.  L.  B.,  897 

8.  AMENDMENT  OF  ERROR  IN  PROBATE. 

*2. Amendment  allowed— 7F«7/— 

Succession  Act  (X  of  1865 J,  s.  ;839.- Amendment 
of  error  in  probate  allowed.  In  thb  goods  of 
White  .  .    I.  U.  B.,  4  Gala.  58E 

9.  OPPOSITION  TO,  AND  REVOCATION  OF. 

GRANT. 

48, Opi>o8itlon  to  grant— iSittv 

cession  Act,  s.  261— Civil  Procedure  Cede,  1859, 
s,  172 —Proof  of  will:-  Where  a  will  is  contested, 
the  proceedings  should  take,  as  nearly  as  may  be,  the 
form  of  a  regular  suit,  as  if  brought  by  the  party  pro- 
pounding the  will;  and  where  a  Judge  granted  a 
probate,  it  was  held  to  be  a  serious  defect  with  refer- 
ence  to  Act  XXIII  of  1861,  s.  88,  and  Act  VIII  of 
1859,  8.  1 72,  that  he  took  down  only  memoranda  of 
the  evidence,  and  not  their  testimony  in  the  language 
in  ordinary  nse  in  proceedings  before  the  Court. 
Saboda  Soondvbeb  Dossia  r.  MuDDrw  MoHirir 
Shaha 24W.B,,lea 

44.  • Probate     uSct, 

18Sl,s.  50— Hindu  widow  -  Interest — Bevocation 
of  prolate— Locus  standi,— Where  a  will  has  been  * 
proved  summarily,  proof  iu  solemn  form  per  testes 
will  not,  as  a  rule,  be  required  on  the  application  of  a 
person  who  had  had  notice,  or  had  been  aware  of  the  * 
previous  proceedings  before  the  grant  of  probate 
issued,  and  had  then  abstained  from  coming  forward. 
The  widow  of  a  Hindu  testator  who  has  died  leaving 
sons  has  sufficient  interest  to  call  upon  the  executor  to 
prove  the  will  in  solemn  form  per  testes,  Bbikda 
Chowdhbaik  r.  Radhica  Chowdhbaik 

[I.  Ij.  R.,  11  Cale.,  692 


45. 


Succession  Act, 


s,  261 — Procedure-- Contested  cases  of  application 
for   probate  of  will, — In  cases  where  a  will  ia 
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9.  OPPOSITION  TO.  AND  REVOCATION  OP, 
QEA}sT^eontinued. 

contested,  the  Court  is  bound  to  coasider,  not  0!ily 
whether  the  alleged  will  was  executed  by  the  testator, 
bnt  whether  the  will^s  vi^id  or  invalid,  and  whether 
probate  of  the  will  ought  to  be  granted.  Erery  con- 
sideration which  ought  to  induce  the  Court  to  refuse 
probate  of  the  will  must  be  taken  into  account. 
Saroda  Soondure€  Dossia  v.  JUuddun  Jfohun  Shaha, 
24  W.  S.,  162,  cited.  Aksopa  Sundari  Dabi  v. 
JuauT  MoKi  Dabi  .        .        .    6  C.  Ii.  It.»  176 

43.  Procedure-^ 

Question  ae  to  power  ofdieposition — Succeteion  Act, 
*.  2d4.— Upon  a  bond  fide  application  for  probate  of 
a  will,  it  is  not  the  proTince  of  the  Court  to  which  the 
application  is  made  to  go  into  questions  with  refer- 
ence to  the  power  of  the  testator  to  make  a  disposition 
of  the  property  of  which  the  will  purports  to  dispose. 
Behary  Lall  Sandy al  v.  Juggo  Mohun  Qoesain,  J. 
X.  J?.,  4  Calc,  1:  2C.  L.  R.,  422,  followed.  Komul 
Lochun  Dutt  V.  Nilrutton  lilundle,  I.  L.  B.,  4  Cal<*,, 
360:  4  C.  L.  £.,  176,  commented  on.  NAifHtr  Kobr 
r.  SoiiiBUN  Thakub  .        .        .  8  C.  Ii.  B*»  287 

47.  ; —   Quettion  of  title 

— ttiyhit  of  person*  claiming  vnder  will. — Upon  a 
hond  fide  application  for  probate  of  a  will,  it  is  not 
the  province  of  the  Court  to  which  the  application  is 
made  to  go  into  questions  of  title  with  i*eference  to 
the  property  of  which  the  will  purports  to  dispose. 
The  grant  of  probate  does  not  prejudice  the  rights  of 
any  person  who  claims  any  sach  property.  Bbhabt 
Lall  Sakdyal  «.  Jugo  Mohun  Qossain 

[I.  L.  IL,  4  Calo.,  1:  2  C.  Ii.  B.,  422 

See  Teen  Cowbee  Dossbb  v.  Kubbehua  Moo- 
XBBJBB 8  W.  R.,  808 


48. 


Person  having  in- 


terest  in  estate— Person  disputing  right  of  testator 
to  deal  with  property  as  his  own — Probate  and 
Administration  Act  (V  of  1881  J,  «.  65.— A  person 
not  claiming  any  of  the  property  of  the  testator,  but 
disputing  the  right  of  the  testator  to  deal  with  certain 
property  as  his  own,  has  not  such  an  interest  in  the 
estate  of  the  testator  as  entitles  him  to  come  in  and 
oppose  the  grant  of  probate.  Kamona  Soondary 
Dassee  v.  Hurro  Lall  Shaha,  I.  L.  PL.,  8  Cale„570, 
dissented  from.  Behary  Lall  Sand  gal  v.  Juggo 
Mohun  Oossain,  L  L,  B.,4  Calc,  1:2  C.  L..R.y 
422,  and  Nanhu  Koer  v.  Somirun  Thakur,  8  C.  L. 
B.,  287,  followed  in  principle.  Abhibax  Dabs  «. 
QopAX  Dabs  I.  Ij.  B.,  17  Calo.,  48 


49. 


Interest  entitling 


person  to  apply  for  revocation —  Hindu  law — 
Inheritance  — Succession  to  property  of  degraded 
and  outcaste  woman — Right  of  her  husband's  family 
in  her  property  acquired  while  degraded, — In  an 
application  for  revocation  of  probate  of  the  will  of  K, 
which  had  been  granted  to  D,  it  appeared  that  K 
was  a  Hindu  widow,  who  many  years  ago  left 
her  husband's  family  dwelling-house  and  became  a 
woman  of  the  town ;  that  she  had  lived  under  the 
protection  of  D  for  85  years ;  that  when  she  came  to 
D,  she  had  no  property,  but  that  all  the  property  she 
left  had  been  acquired  by  her  while  in  a  degraded  and 
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9.  OPPOSITION  TO,  AND  REVOCATION  OF, 
QiRkYiT"  continued. 

outcaste  state.  Held  that  the  applicant,  as  her 
husband's  sister's  son,  had  no  interest  in  her  estate 
entitling  him  to  maintain  the  application.  The 
general  role,  that  the  tie  of  kindred  between  a 
woman's  natural  family  and  herself  ceases  when  she 
becomes  degraded  and  an  outcaste,  applies  with  even 
greater  force  as  between  her  and  the  members  of  her 
husband's  family.  Those  members  therefore  have  no 
right  of  inheritance  in  property  acquired  by  a  woman 
who  leaves  her  husband's  family  and  becomes 
degraded.  In  the  goods  of  Kakinbucokby 
Bbwah        .  L  Ii.  XL,  21  Calo.,  697 

50. Application    to 

revoke  probate — Jurisdiction  of  Civil  Court — 
Bight  of  suit  to  revoke  probate, — A  grant  of  probate 
of  a  will  is  not  in  the  nature  of  a  summary  proceeding 
to  be  contested  by  a  regular  suit  in  the  Civil  Court. 
The  grant  must  be  contested  by  a  suit  hi  tl^e  Court 
out  of  which  such  grant  issued,  and  it  must  be  con- 
tested  before  the  Court  sitting  as  a  Court  of  Probate, 
and  not  in  the  exercise  of  its  ordinary  civil  jurisdic- 
tion. Persons  who  seek  to  coatest  a  will  must  prove 
an  interest  to  entitle  them  to  a  locus  standi  in  Court, 
but  the  want  of  interest  is  an  objection  which  should 
be  taken  at  the  earliest  stage  of  the  prooeedingn. 
There  is  nothing  in  the  Indian  Succession  Act  to 
deprive  a  District  Court,  as  a  Court  of  Probate,  of 
jurisdiction  to  hear  and  determine  an  application  to 
revoke  grant  of  probate  of  a  will  on  the  ground  of  the 
execution  of  such  will  having  been  obtained  by  force 
and  coercion.  Semhle — That  a  legatee  under  a  will 
has  '*  an  interest "  sufficient  to  maintain  a  suit  for  the 
revocation  of  probate.    Mayho  r.  Williahs 

[2  N.  W.,  268 

6X. —    Probate  and  Ad* 

ministration  Act  (V  of  1881),  ss.  50,  69— 
Bevocation  of  probate — Party  interested  in  apply' 
ing  for  such  revocation — "  Interest,**  whether  claim 
for  maintenance  is  such  an,  as  entitles  the  claimant 
to  apply  for  revocation, — Where  one  of  the  two 
widows  of  tho  adoptive  father  of  the  testator,  who 
was  entitled  to  maintenance  out  of  her  husband's 
estate,  applied  for  revocation  of  the  probate  of  the 
Will, — Held  that  the  right  to  muntenance  cannot 
be  affcctdd  by  the  will  in  question,  whatever  the 
provisions  of  that  will  may  be.  The  Court  may  look 
at  the  will  to  see  if  it  affects  the  claim  to  main% 
tenauce.  The  applicant  for  revocation  of  probate 
has  no  such  interest  in  the  estate  as  would  entitle  her 
to  make  tho  application  under  s.  50  of  the  Probate 
and  Administration  Act.  Brinda  Chowdhrain  v. 
Badhici  Chowdhrain,  I.  L,  B.,  1 1  Calc,  492,  dis- 
tinguished. Abhiram  Das  v.  Gopal  Das,  I.  L.  £., 
17  Calc,  48,  and  Bahamtullah  Sahib  v.  Bama 
Bam,  I,  L,  B.,  17  Mad.,  373,  followed.  Gababini 
Dassi  v.  Pbatap  Chakdba  Shaha 

[4  O.  W.  N.,  602 

62. -_  -  -    Succession  Act, 

s,  261 — Procedure, — As  to  procedure  in  opposing 
grants  of  probate,  see  s.  261  of  the  Successi(^n  Act, 
and  Ealeb  Taba  Dossia  v.  Nobin  Chundbs  Eub 

[21 W.  B.,  84 
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68. 


Sight  to  oppote 


grant  of  probate,— k  person  who  is  not  the  next  of 
kin,  and  who  hai  no  interest  in  the  estate  of  a  testa- 
tor, has  no  right  to  oppose  the  grant  of  the  probate 
or  dispute  the  validity  of  the  will.  Ik  thb  mattbb 
ov  Mbb  Tbbb  .  .  15  W.  B.,  351 


54. 


Application  for 


revocation  of  probate— Jurisdiction — Interest  of 
applicant  in  the  estate — Reversioner — Special  cita- 
tion — Succession  Act  (X  of  1865 J,  es.  2S5, 244,  260. 
— The  test  of  jurisdiction  made  use  of  in  applications 
for  grant  of  probate  may  be  also  applied  to  cases  in 
which  a  revocation  of  probate  is  demanded,  riz*, 
whether  or  no  the  deceased,  at  the  time  of  his  death, 
had  his  fixed  place  of  abode,  or  had  some  property, 
moveable  or  immoveable,  situate  within  the  jurisdic- 
tion of  the  particular  District  Judge  to  whom  the 
ajpplication  is  made.  A  presumptive  reversioner  to 
property  with  which  a  will  deals  has  a  sufficient  interest 
m  the  property  to  entitle  him  to  maintain  a  snit  in 
respect  of  such  property  ;  and  on  the  authority  of 
Nobeen  Chundra  Sil  v.  Bhobo  Soonduri  Dabee, 
I,  L.  J?.,  6  Calc,  460,  he  is  entitled  to  maintain  a 
case  for  the  reTocation  of  probate.  In  every  case  in 
which  probate  of  a  Hindu's  will  is  applied  for,  a 
special  citation  should  be  served  upon  those  persons 
whose  interests  are  directly  aifected  by  the  will.    Iv 

THB  XATTBB  OB    THB  PBTITIOIT  OB    HUEBO    LAUi 
SHAHA.      KAMOHA    SOOVDUBT    DABBBB    «.    HUBBO 

LA£L  Shaha 

IX  li.  B.,  8  Calo.  570: 10  C.  I«.  B.»  409 


55. 


Creditors  of  ah 


leged  heir ^  Hindu  testator — Succession  Act,  t.  260 
— Caveat, — A  Hindu  testator  died,  leaving  B,  alleged 
to  be  his  adopted  son,  and  C,  who  would  be  his  heir 
in  default  of  adoption.  On  application  made  by  B 
for  probate  of  the  will  after  the  usual  notices,  the 
creditors  of  C  came  in  and  opposed  the  grant  of  pro- 
bate. Held,  under  the  Succession  Act,  as  made 
applicable  by  the  Hindu  Wills  Act,  that  the  creditors 
were  not  parties  having  any  interest  in  the  estate  of 
the  deceased,  and  therefore  were  not  entitled  to 
oppose  the  grant  of  probate.  Iir  thb  kattbb  or 
THB  petition  OB  Dbsputtt  SiiraH.  Baijhath 
Sahai  «•  Dbbpdtty  Sikoh 

[I.  li.  B.,  2  Calc,  a08 :  25  W.  R,  480 


68. 


T^oeeediuge    to 


revoke  probate — Purchaser  or  assignee  of  next»of» 
kin — Succession  Act,  ss.  188,  242. — The  grant  of 
probate  is  the  decree  of  a  Court  which  no  other  Court 
can  set  aside,  except  for  fraud  or  want  of  jurisdiction. 
Where  it  has  been  alleged  that  probate  has  been 
wrongly  granted,  the  proper  course  to  be  pursued  is 
to  apply  to  the  Court  which  granted  the  probate  to 
revoke  the  same.  Procedure  upon  such  application 
discussed.  Semble — A  person  mterested  by  assign- 
ment in  the  estate  of  the  deceased  may,  where  a  will 
has  been  set  up  and  proved  at  variance  to  his  interests, 
apply  for  the  revocation  of  probate  of  the  will  so  set 

up.      KOKOLIOCHUN  DVTT  V.  NTIADTTUir  IIUBDLB 

[L  Ii.  B^  4  Calc.  860: 4  C.  li.  B..  175 
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57. 


Person     having 


interest  in  estate — Morfgagms — Application  to 
revoke  or  withdraw  probate. — Mortgagees  of  the 
estate  of  a  deceased  person  have  an  interest  in  such 
estate  entitling  them  to  intervene  and  be  heard  in 
oppotttion  to  an  application  made  to  withdraw  pro- 
bate.   Eabhi  Chuhdba  Dbb  r.  Qopi  Kb[8hva  Dbb 

IX  Ii.  B.,  19  Calc,  48 

58. 


Caveat — Interest 

of  attaching  creditor — Next'of-kin  —Mortgagee — 
Succession  Act  (X  of  1865),  s,  234,  illus.  (h), 
s.  242—20  4*  21  Vict.,  c.  77,  s,  6i.~^,  a  judgment- 
creditor,  attached  certain  property  as  belonging  to  B, 
his  debtor.  B  was  the  next-of-kin  of  C,  deceased. 
The  widow  of  C  applied  for  probate  of  an  alleged 
will  of  her  husband.  On  caveat  entered  by  A, — 
HeldthAt  he  had  such  an  interest  as  entitled  him  to 
opf  os<ft  the  grant.  D  held  a  mortgage  from  B,  exe- 
cuted subseqnently  to  C's  death,  of  other  property, 
which  the  widow  also  alleged  formed  part  of  her 
husband's  estate.  On  caveat  entered  by  D,—Held 
also  that  he  had  such  an  interest  as  entitled  him  to 
oppose  the  grant.  Fer  Fuu),  J.— Under  s.  242 
of  the  Succession  Act,  any  person  who  can  show 
that  he  is  entitled  to  maintain  a  suit  in  respect  of 
property  over  which  probate  would. have  effect  pos- 
sesses a  sufficient  interest  to  enUtle  him  to  enter  a 
caveat  and  oppose  the  grant.  Iv  thb  xattbb  op 
thb  pbtitiov  op  Bhoboboovddbi  Dabbb.  No- 
BBBV  Chundbb  Sil  V.  Bhobosoovdubi  Dabbb 

[L  Ii.  B.,  8  Calc,  480 


59. 


Person  claiming 


interest  in  the  estate  of  the  deceased— Interest 
sufficient  to  support  application  to  revoke  pro- 
bate  ^Revocation  of  probate— Probate  and 
Administration  Act  (V  of  1881),  s.  (?P.— Where 
the  heir'a6  iniestato  of  a  deceased  person  has 
entered  into  a  contract  to  sell  the  property  of 
the  deceased,  and  has  received  the  greater  pari  of 
the  consideration -money,  the  purchaser  from  such 
heir^is  a  person  claiming  to  have  an  interest  in  the 
estate  of  the  deceased  within  the  meaning  of  s.  69  of 
the  Probate  snd  Administration  Act,  and  Is  entitled, 
upon  a  will  being  set  up  and  proved  at  variance 
with  his  interest,  to  apply  for  revocation  of  the  pro- 
bate of  the  will  so  set  up.  Komollochun  DnU  v. 
Nilrutfun  Mundle,!.  L.R.,4  Calc,  360,  followed. 

MUDDITV  MUHUV  SiBGAB  V,  KaLI  ChuBV  DbT 

[L  I«.  B.,  20  Calc,  87 


.80. 


Application  for 


order  revoking  probate — Succession  Act  (X  of 
1866),  s.  243— Locus  standi  of  attaching  creditor 
of  newt'Of*kin  to  applg  for  revocation. — A  will  on 
the  evidoice  was  held  duly  proved.  An  application  for 
revocation  of  probate  was  made  by  a  judgment-cre- 
ditor who  had  attached  his  debtor's  right,  title,  and 
interest  in  family  estate,  wherfof  a  one-fourth  share 
would,  but  for  this  will,  wUch  made  other  disposi- 
tions, have  been  inherited  by  such  debtor.  Whether 
such  an  attaching  creditor  can  oppose  the  grant  of 
Vrobate,  or  apply  to  have  it  revoked,  is  a  matter  of 
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9.  OPPOSITION  TO,  AND  EBVOCATION  OP, 
QRAJHT'-oofUinued. 

.grave  doxibt ;  at  least,  in  a  case  which  is  not  foanded 
•on  the  ground  that  the  probate  has  been  obtained  in 
fraud  of  creditors.  £atjnaih  Sahai  v.  De*p»tty 
Sinffk,  I,  X.  E„  2  Calo,,  208,  referred  to;  and 
Komollochun  Dntt  v.  Nilmtten  Mundle,  J,  L.  E„ 
4  Cale.,  860,  distinguished.    NiiKOHl  Sin&h  Deo  v. 

UlCAKATH  HOOXBB  JEB.    NlLUONI  SiSQB.  V.  BhOTHA- 

sna  Debi 

[L  Ii.  B.,  10  Calo.,  19: 13  C.  L.  B.,  314 

li.  R.,  10  L  A.,  80 

Affirming  the  decision  of  the  Higl  Court,  which 
held  that  a  judgment-creditor,  who  has  attached 
property  of  his  debtor,  which  purports  to  have  been 
inherited  by  such  debtor  from  his  deceased  father, 
may,  where  the  will  of  such  deceased  is  set  up  and 
proved  at  variance  to  his  interests,  apply  for  a 
TeTocation  of  the  order  granting  probate  of  the 
will  so  set  up.    In  thb  mattbb  ov  thb  petition  ov 

KiLllONBT     SiNd.      UmANATH     MoOKHOPADHTA     v, 

Hujsovm  Sora  I.  Ii.  B.»  6  Calc.»  429 


61. 


Caveat  —  Mori' 


gagee — Attaching  creditor — Fraud, — A  mortgaged 
certain  property  to  JB,  who  obtained  a  decree  on  his 
mortgage  on  the  20ih  of  August  1881.  In  execution 
<if  this  decree,  B,  on  the  5th  of  September  18S1, 
attached  the  mortgaged  property  and  obtained  an 
order  for  sale.  On  the  14th  of  September  1881,  the 
wife  of  the  mortgagor  applied  for  probate  of  the  will 
of  one  T  D,  the  mother  of  the  mortga^'or,  who  had 
died  on  the  16th  of  May  1881.  The  testatrix,  by  her 
will,  left  all  her  property  to  the  mortgagor's  wife. 
The  mortgaged  property  was  included  in  the  property 
dealt  with  by  the  will.  B,  the  mortgagee,  entered  a 
caveat  agaiust  the  grant  of  probate,  alleging  that  the 
will  was  a  forgery,  got  up  by  the  mortgagor  for  the 
purpose  of  saving  the  mortgaged  property  from  being 
■old  in  execution  of  a  decree  against  himself.  Held 
that  B  was  entitled  to  enter  a  caveat      Sitbbo- 

KONOALA  DA8BI  r.  ShABHIBHOOSHUN  BI8WA8 

[L  Ii.  R»  10  Gale.,  413 


62. 


Intereit  in  tee' 


tator's  estate — Defendant  in  suit  for  probate  of 
ioill  —  Legatee  —  Creditor  of  testator  -  Proof  of 
former  wtll.—ln  a  suit  brought  to  obtain  probate 
of  a  will,  the  defendant,  before  he  can  contest  the  will, 
must  show  that  he  has  some  interest  in  the  testator's 
estate^  The  fact  of  being  a  legatee  under  the  will,  or 
a  creditor  of  the  testator,  does  not  amount  to  such  ao 
interest.  But  proof  of  a  former  will  of  the  testator 
in  which  the  defendant  is  interested  is  a  sufficient 
interest  to  contest  the  will  set  up.  Bahavtihlah 
Sah|B  V,  &A1CA  Bau       .    I.  Ij.  B.,  17  Mad.,  373 

63.  Will  hg  a  Rindu 


vidow  in  respect  of  property  inherited  from  her 
deceased  husband  —  Invalid  will  —  Ground  for 
refusing  probate* — A  Court  is  not  justified  in  refus- 
ing to  grant  probate  of  a  will  because  the  testator  had 
no  power  to  dispose  of  some  or  even  all  of  the  pro- 
perty he  purported  to  deal  with.  Babot  Pabbho- 
tAK  Ealu  V,  Bai  Muli  .  L  L.  R.,  18  Bom.,  749 

TOL.  Vf 


TROBATlSi— continued, 

9.  OPPOSITION  TO,  AND  BBVOCATION  OP, 
OtRAXT—coniinmed, 


64. 


Issue  raised  as 


to  testator^e  title  to  property  purporting  to  be  dealt 
with  hg  the  will — Practice, — It  is  not  the  duty  of  a 
Court  entertaining  an  application  for  grant  of  probate 
to  consider  any  issue  as  to  the  title  of  the  testator  t<j 
the  property  with  which  the  will  propounded  pur- 
ports to  deal,  or  as  to  what  disposing  power  the  testa- 
tor may  have  possessed  over  such  property.  Beharg 
Lall  Sandgal  v.  Juggo  Mohun  Gossain,  I,  L.  B,,  4 
Calc,  1 ;  Hormusji  Navraji  v.  Bai  Dhanbaiji,  J. 
L,  B.,  12  Bom,,  164 ;  Arunamoyi  Dasi  v.  Mohendra 
Nath  Wadadar,  7.  X.  B„  20  Calc,  888;  and  Barot 
Parshotam  Kalu  v.  Bai  MuV,  I,  L,  B,,  18  Bom,, 
749,  referred  to.  Tharp  v.  Macdonald,  L,  B„  8  P. 
D;  76,  and  Annoda  Sundari  Dasi  v.  Jugutmani 
Dabi,  6  C.  L,  B„  176,  distinguished.  Bnu  Nath 
Db  v.  Chanbab  Mohun  Banbbji 

[I.  !<.  B.,  19  AIL,  458 

66. Probate,  Nature 

and  effect  of— Act  V  of  1881,  ss,  16  and  SO,— 8,  a 
Parsi,  died,  leaving  a  will,  whereby  he  directed  that 
after  his  death  his  estate  should  be  managed  by  his 
widow  J  and  after  her  death  by  his  sistei^in-law  JZ*, 
and  after  S*b  death  by  the  appellant,  his  adopted 
son  S  N,  On  J's  death,  the  testator's  brother  D 
applied  for  letters  of  administration,  and  issued  a 
citation  to  the  appellant  ff  N»  R  entered  a  caveat. 
No  further  proceedings  were  taken,  and  the  matter 
remained  pending.  On  JSTs  death,  D  applied  for  a 
fresh  citation  to  the  appellant  R  N,  but  the  District 
Judge  held  it  to  be  unnecessary  and  declined  to  issue 
it.  Letters  of  administration  were  then  granted  to 
D.  The  appellant  R  N  subsequently  applied  for 
probate  of  the  testator's  will.  The  respondents  filed 
caveats  alleging  that  the  will  was  void,  on  the  ground 
of  certain  bequests  contained  in  it,  and  on  tiiis  ground 
the  District  Judge  refused  probate  of  the  will.  Reld 
that  the  District  Judge  was  wrong  in  refusing  pro- 
bate of  the  wUl  on  the  ground  that  the  bequests  con- 
tained in  it  were  illegal  and  void.  Probate  is  only 
conclusive  as  to  the  appointment  of  executors  and  the 
validity  and  contents  of  the  will ;  and  in  an  applica- 
tion for  probate  it  is  not  the  province  of  the  Court  to 
go  into  the  question  of  title  with  reference  to  the 
property  of  which  the  will  purports  to  dispose,  or  the 
validity  of  such  disposition.  Hobicubji  Nayboji 
V,  Bai  Dhanbaui         .    L  Ij.  B.,  12  Bom.,  164 

66.  Probate  and 

Administration  Ad  (V  of  1881),  ss,  66,88— Ap- 
plication for  revocation  of  probate,  whether  a  civil 
suit  or  a  miscellaneous  proceeding — S.  83  of  the 
Probate  and  Administration  Act  does  not  apply  to  an 
application  for  revocation  of  probate;  the  section 
applicable  is  s.  55 ;  a  proceeding  instituted  for  revo- 
cation of  probate  cannot  be  regarded  (for  the  pur- 
poses of  coats  and  pleader's  fees)  as  a  regular  civil 
suit,  but  is  a  miscellaneous  proceeding,  and  pleader's 
fees  shoald  be  fixed  on  that  footing.  Pbatat 
Chandba  Shaha  v.  Kali  Bhanjan  Shaha 

[4  C.  W.  K.,  600 
Gababinx  Dabbi  v.  Pbataf  Chandba  Shaha 

[4  C.  W.  BT.,  602 

10  F 
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9.  OPPOSITION  TO,  AND  REVOCATION  OF, 
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07. 


Bevoeatioii  of  grant— ^«c- 


ceseion  Act  (X  of  1865J,  *.  234— Practice— Serieto 
in  teeiameniarff  nMtiere. — S.  234  of  the  Succession 
Act  (X  of  1865)  applies  to  HiDdns,  and  an  application 
to  revoke  probate  of  the  will  of  a  Hindu  may  be 
made  under  that  section.  When  once  probate  in 
aolemn  form  has  been  granted,  no  one  who  has  been 
died  or  has  taken  part  in  the  prcceedings,  or  who  was 
cognisant  of  them,  can  afterwards  seek  to  have 
it  cancelled.  Qv^fV'- Whether  a  review  may  not  be 
granted.  The  practice  in  India  in  testamentary  mat- 
ters previously  to  Act  Y  of  1881  was  the  same  as  that 
of  the  Ecclesiastical  Court  in  England,  except  so  far 
as  that  practice  might  be  inconsistent  with  the  Civil 
Prrcednre  Code.  Iir  thb  vattsb  ot  Pitavbeb 
GiBDHAB  .    L  Ij.  XL,  6  Bom.,  688 


es. 


-     Removal  ofmc- 


hunt  eloiming  under  a  will — Suceeesion  Act,  s,234. 
—  By  his  will  the  mohunt  of  an  akra,  or  religious 
endowment,  appointed  A  to  be  the  malik  of  the  pro- 
perties compnsed  in  the  endowment,  and  to  receive 
the  dues  and  pay  the  debts,  and  to  do  everything 
necessary  connected  therewith,  and  provided  that, 
if  any  act  was  done  prejudicial  to  any  of  those  pur- 
poses, or  to  any  property  set  apart  therefor,  or  con- 
trary to  the  Hindu  practice  and  religion  or  usages, 
the  property  should  vest  in  such  disciple  of  his  who 
should  be  competent  and  virtuous.  A  obtained  pro- 
bate of  the  will,  and  entered  upon  the  properties 
mentioned  therein.  Held  that  the  Cmrt  had  not 
power,  under  s.  284  of  the  Succession  Act,  to  revoke 
the  probate  upon  the  ground  that  A  had,  since 
he  took  charge  of  the  office,  taken  to  an  immoral 
course  of  conduct,  and  in  consequence  had  been  ex- 
cluded from  the  community  of  mohunts.  The  proper 
oonxse  to  take  for  depriving  such  a  person  of  his  office 
would  be  to  bring  a  suit  under  the  Religious  Endow- 
ment Act,  or  any  other  suit,  for  a  declaration  that  he 
had  disqualified  himself,  and  if  in  that  suit  a  decree 
was  obtained  and  duly  certified  to  the  Court  which 
granted  probate,  that  Court  would,  no  donbt,  direct 
the  revocation  of  the  probate.      In  thb  vattbb  ov 

THB   PB^ITION   ov   MOBITK   DA8S.      MOHITH  DABS   p. 
LUTCHXTB  DABB 

[I.  L.  B.»  6  Calo.,  11: 6  C.  L.  B.,  266 


69. 


Procedure — 5ue- 


eeesion  Act  (X  of  1865),  e,  234— Onus  prohandi.— 
Upon  a  petition  under  s.  234  of  the  Snccession  Act, 
praying  that  the  probate  of  a  will  alleged  to 
have  been  made  by  the  petitioner's  husband  should  be 
revoked  upon  the  grounds  that  no  citation  was  duly 
published;  that  the  petitioner  was  a  minor,  living 
under  the  care  of  the  person  to  whom  probate  had 
been  granted,  and  had  no  opportumty  of  understand- 
ing his  maid  jldea  and  improper  acts,  and  that  the 
will  was  a  forgery,  the  District  Judsre  held  that  the 
burden  of  proof  in  respect  of  the  whole  case  was  on 
the  petitioner,  and  dismissed  her  petition.  Held  that 
the  District  Judge  ought  to  have  given  the  petitioner 
•n  opportunity  of  proving  that  she  had  no  knowledge 
of  tike*  previous  proceedings.  If  satisfied  that  she 
had  no  such  knowledge,  then  he  should  have  ordered 
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a  new  trial  as  to  the  factum  of  the  will,  when 
the  person  propounding  it  would  have  to  prove  it  in 
the  ordinary  way.  Ih  thb  mattbb  of  thb  pbtitiok 
07  DlHTABIVI  Dbbl  Dibtabihi  Dbbi  r.  Docbo 
Chuitdbb  Boy 

[L  L.  B.,  8  Calc,  880:11  C.  I«.  B.,  180 

70.  Sueeeasiou    AH 

(X  of  J 665 J,  e.  234  —  Just  cause  —  Reeocaiiom 
of  probate — Cittifion  upon  the  heire  of  the  deceaeed 
vitknui  citinp  minor.— It  a  will,  which  affects  the 
interest  of  an  infant,  be  admitted  to  probate  without 
the  infant  being  cited,  when  he  attains  hia 
majority,  he  is  entitled  to  require  the  executor 
to  prove  the  will  in  his  presence ;  and  the  absence  of 
citation  upon  the  infant  would  be  just  cause  within 
the  meaning  of  a.  234  of  the  Succession  Act  for  revok- 
ing the  probate,  as  the  grant  was  made  without 
citing  parties  who  ought  to  have  been  cited. 
Rbbbixb  r.  Bbbbllb  .    2  C.  W.  "N^  100 

,     See  Ik  TUB  goods  op  Gukga  Bisskv  Min^DBA 

[2  C.  W.  N.,  607 

71. ''Just    cause" 

for  revocation — Prolate  and  Administration  Act 
(Vofl881J,s.  50.— The  mere  absence  of  a  special 
citation  in  proceedings  in  which  probate  of  a  will  b 
granted  is  not,  where  the  person  to  whom  a  citation 
has  not  been  issued  is  otherwise  aware  of  the  proceed- 
ings, a  "just  cause"  for  revocation  of  probate 
as  making  th^  prcceedings  substantially  defective 
within  the  meaning  of  s.  6'J  of  the  Probate  Act,  even 
where  such  person  is  a  minor.  Nibtabixt  Dabta  «. 
Bbahmomoyi  Dabta        .    L  L.  B.,  18  Calc,  45 

72.   : —  Ground    for 

rerocafion  of  prolate— Probate  and  Administration 
Act  (V  of  1881),  s.  50,  expl.  (4)— Just  cause-^ 
"  Mismawffentent  ly  ex*euior*' — Mismanagement  by 
the  ezecntor  of  an  estate  is  not,  under  s.  60,  expl.  4, 
of  the  Probate  and  Administration  Act,  a  just  cause 
for  revoking  the  probate.  Seld  therefore  that  the 
order  of  revocation  made  by  the  District  Judge  for 
that  cause  was  made  without  jurisdiction,  and  must 
be  set  aside.  The  words  '*  just  cause,"  as  explained 
in  s.  50  of  the  Probate  and  Administration  Act,  are' 
not  illustrative  merely,  but  exhaustive.  AinrODA 
Pbosad  Chattbbjbb  «.  Ea£Likbi8hva  Chattbbjbb 

(X  Ij.  B.,  24  Calc,  06 


78. 


Right   to    have 


proceedings  re-opened  and  grant  revoked — Person 
cognizant  of  proceedings  and  not  objecting — Co* 
veator, — A  party  cognizant  of  proceedings  in  an  action 
for  probate  t  letters  of  administration  and  not 
objecting  to  the  grant  is  not,  as  a  mle^  entitled  to  have 
the  matter  re-opened  and  the  grant  revoked.  In  this 
case  he  was  allowed  to  re-open  the  case  under  certain 
circumstances  and  upon  certain  oonditions.  IK  THB 
aooDB  OP  BHTreooBnTTT  Dabi 

[L  li.  B.,  27  Calo.,  827 
4  C.  W.  N.,  757 


74. 


Succession  Act, 


s,  187-^Power  of  executors  or  administrators* — 
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Semble—S.  ]87  of  the  Succetsion  Act  not  being 
made  applicable  to  wills  of  Hindus  made  before  Ist 
September  1870,  that  is,  to  wills  of  Hindns  to  which 
the  Hindu  Wills  Act  did  not  apply,  it  is  not  obli- 
gatory on  executors  or  legatees  under  them  to  take 
out  probate  or  letters  of  admiiiistration  in  order  to 
establish  their  rights  in  a  Court  of  justice. 
Kbishfa  EnrxrB  kot  v.  Bai  Mohitk  Bot 

[I.  I..  B..  14  Gale's? 

75, Executor,  Poieer 

of,  before  Hindu  Wills  Act— Evidence  Act  (I  of 
1872J,  9.  41—Prohafe  Act  (V  of  1881J,  ea.  2,  149. 
' — S.  41  of  the  Evidence  Act  is  ap  licable  to  probates 
granted  prior  to  the  passing  of  the  Hindu  Wills  Act. 

OrISH  CHT7NPBB  BOT  V.  BBOVOHTON 

[I.  L.  IL,  14  Calo.,  861 

70;  * o Succeaaion     Act 

(X  of  1865J,  8.  1S7— Hindu  Wills  Act  (XXI  of 
1870),  s.  2— Probate  and  Administration  Act  (V 
of  1881),  Cha.  11  to  X 11— Probate  or  adminisira' 
tion  to  wills  of  Hindus  execufed  before  1st  Septem- 
ber 1870,— S.  187  of  the  Succession  Act,  which, 
by  s.  2  of  the  Hindu  Wills  Act,  was  made  applicable 
to  wills  executed  subsequent  to  the  1st  September 
1870,  has  not  been  incorporated  in  Act  Y  of  1881  $ 
and  although  it  is  competent  to  a  Court  to  grant 
probate  or  letters  of  administration  in  respect  of  wills 
antecedent  to  the  let  September  1870,  still  it  is  not 
oblitratory  upon  executors  or  persons  cl  iming  probate 
or  administration  to  obtain  such  probate  or  letters  of 
administration  before  they  can  establish  their  right 
in  respect  to  any  property  subject  to  such  wills. 
Ebishna  Kinkub  Bot  «.  Panchubam  Munbul 

[L  Ii.  B.,  17  Calo.»  272 


77. 


10.  EFPBCT  OP  PBOBATB. 


Appointment  of  exeoutors 


'^'Validity  and  contents  of  will. — Probate  is  only 
conclusive  as  to  the  appointment  of  ezecutcrs  and  the 
yalidity  and  contents  of  the  will.  Hobmtjsji 
NAYBon  V.  Bai  Dbakbaui 

[L  Ij.  B.,  12  Boin«,  164 


78. 


Executor.  FoBltion  of— Will 


of  Hindu — Evidence  of  title.  -Grant  of  probate  of 
the  will  of  a  Hindu  confers  no  title  upon  the  executor^ 
but  he  derives  his  title  from  the  will  itself.  Probate 
is  evidence  of  his  title  only  so  far  as  a  decree  of  the 
Court  granting  it  would  be, — namely^  between  the 
parties  and  those  privy  to  the  suit  in  which  the  decree 
is  made.    Shabo  Bibi  v.  Basdbo  Das 

[1  B.  L.  R.,  O.  C,  24 

79. Liability  of 

person  acting  as  executor  of  forced  will. — Govern- 
ment promissory  notes  belonging  to  the  estate  of  a 
deceased  Hindu  were  endorsed  oven  without  consider- 
ation, by  J  (who  had  taken  out  probate  of  a  forged 
will>  and  was  acting  under  the  same  as  executor)  to 
Hf  who  received  the  same  bond  fide,  but  without  due 
xnqniry;  and  on  obtaining  a  renewal  of  the  same, 
endorsed  the  renewed  paper  back  to  A  for  the  purpose 

VOU  IT 


'F'ROBAI!^— continued. 

10.  EFFECT  OP  PBOBATB— con/twtt^rf. 

of  enabling  him  to  raise  money  thereon,  believing  that 
A  had  a  right  to  do  so.  Held  that  A  was  liable  to 
account  to  the  representatives  of  the  deceased  for  the 
value  of  the  said  promissory  notes  as  assets  of  the 
deceased  come  into  his  hands.  The  property  in  the 
moveable  estate  of  a  Hindu  does  not  pass  to  his  exe- 
cutor as  such.  Jatkali  Dbbi  v.  Shibkath  Chat- 
tbbjbe  .  2  B.  Ij.  B.»  O.  C,  1 


80. 


Evidence  of  wiU -Will-- 


Evidence— Hindu  Wills  Act  (XXI of  1870)^ Suc- 
cession Act  (X  of  1865),  ss.  180,  j3#J9.— The  effect  of 
the  Hindu  Wills  Act,'  which  makes  (among  others) 
ss.  180  and  242  of  the  Succession  Act  applicable  to 
Hindus,  is  to  make  the  probate  of  the  will  evidence  of 
the  will  against  all  persons  interested  under  the  will. 
Bbajanath  Dby  Sibeab  r.  Anasdamati  DA8I 

[8  B.  K  B.,  208 

81. Probate  as   giving  person 

right  to  sue  under  YiiXi— Succession  Act,  s.  187 
— Suit  for  land  claimed  under  tcill. — Where  the  first 
Court  decreed  a  suit  for  possession  of  land  claimed 
under  a  will,  the  lower  Appellate  Court  was  held 
to  have  done  right  in  reversing  the  decision  on  the 
ground  that  the  plaintiff  had*  not  taken  out  probate 
under  Act  X  of  1866,  s.  187.  The  "  probate  "  Intended 
by  s.  187  is  a  copy  of  the  will,  certified  and  sealed  by 
a  Court  of  competent  jurisdiction,  and  it  may  be 
taken  out  by  a  legatee.    Mitn  Mohun  Ghossal  v. 

PUBEBHNATK  BOT  ^  .   22  W.  B.,  174 


82. 


Probate  as  giving  right  to 


sue  under  will— Pro6a<e  Act  (V  of  lb81),  ss.  92, 
154 — Probate  trhen  necessary  in  cases  of  Hindu 
and  Mahomedan  will — Executor — Act  XXV 11  of 
I860 — Right  of  one  out  of  three  executors  to  carry 
on  a  suit — Succession  Act  (X  of  1865),  s.  187 — 
Hindu  Wills  Act  (XXI  of  7S70;.— Previously  to  the 
passing  of  the  Probate  Act  (V  of  1881),  executors 
appointed  by  such  wills  as  fell  within  the  Hindu 
Wills  Act  (XXI  of  1870)  acquired  the  same  estate 
and  interest  in  the  property  of  their  deceased  testator, 
with  the  same  restrictions  in  representing  the  estate 
in  a  Court  of  justice,  as  obtained  under  English  law. 
All  the  sections  of  the  Succession  Act  (X  of  1865) 
relating  to  grants  of  probate  and  letters  of  administra- 
tion which  were  formerly  incorporated  in  the  Hindu 
Wills  Act  (XXI  of«1870)  are  now  (with  the  exception 
of  s.  187)  removed  from  that  Act  by  s.  154  of  Act  V 
of  1881,  but  are,  with  the  exception  of  s«  187,  re- 
enacted  verbatim  in  Act  Y  of  1881.  S.  187,  however, 
still  remains  incorporated  by  reference  with  the  Hindu 
Wills  Act  (see  s.  154  of  Act  V  of  1881).  The  result 
is  that  probate  is  necessary  in  case  of  such  Hindu 
wills  as  fall  within  the  Hindu  Wills  Act.  But  the 
omission  from  Act  Y  of  1881  (which  applies  to  all 
Mahomedans  and  Hindus)  of  any  section  correspond- 
ing to  B.  187  of  the  Indian  Succession  Act,  and  the 
re&ntion  of  that  section  in  the  Hindu  Wills  Act, 
shows  that  it  was  the  intention  of  the  Legislature 
that,  except  in  cases  falling  under  the  Hindu  Wills 
Act,  an  executor  of  any  Hindu  or  Mahomedan  will 
may  establish  his  right  in  a  Court  of  justice  without 
taking  oat  probate.  In  cases,  however,  falling  within 
the  provisions  of  Act  XXYII  of  1860,  debtors  have 

10  V  a 
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pIGBST  OF  CASES. 


(    715S    ) 


FBOBATB— cMi<tfi«a<2. 

10.  BVFECf  OF  F^OBATH^eofUimmtd. 

-^SSL  the  right  (nnder  b.  2  of  that  Act)  of  insisting 
tipon  a  pluntiff  ezecntor  taUng  ont  probate.  Where 
A,  (me  of  three  exectttors  of  a  Mahomedftn  will*  none 
0f  whom  had  taken  ont  probate,  desired  to  carry  on  a 
suit  originaHy  instituted  by  their  testator  to  recover 
a  share  of  an  estate,  all  the  other  parties  to  the  snit 
being  desirous  that  the  snIt  should  be  dismissed, — 
Meld  that  A,  nnder  s.  92  of  the  Probate  Act  (V  of 
1881),  being  only  one  of  three  executors,  could  not 
cairy  on  the  smt  without  first  taking  out  probate  of 
the  testator's  will.  Held  farther  tnat  A,  being  an 
CKecutor,  had  a  right  to  carry  on  the  suit  and  get  in 
the  assets  of  bis  testator  in  order  to  meet  possible 
claims  on  the  estate.  The  other  parties  to  tiie  suit 
who  were  beneficially  interested  in  the  estate,  and  who 
desired  that  the  suit  should  terminate,  had  the  remedy 
kk  their  hands  by  putting  the  executor  in  funds  to 
discharge  the  debts.    MooflA  c.  £8ba 

[1  Ii.  B.»  8  Bom.,  Ml 

83.  IleoesBity  of  probate— Pro- 

bate  and  Adminietrafion  Act,  1881 — Mahomedam 
will. — An  executor  of  the  will  of  a  deceased  Mahome- 
dan,  since  the  1st  April  1881,  the  date  of  the  coming 
into  force  of  the  Probate  and  Administration  Act  (Y  oi 
1881),  cannot  claim  to  represent  the  estate  of  his  testa- 
tor until  he  has  taken  out  probate.    Fatma  r.  E0BA 

[L  la.  B^  7  Bom«,  266 

84b ■       ■  —  Guardian     ap* 


pcfinted  under  a  will —  Whether  probate  is  a  condi 
4ion  precedent  to  certificate  of  guardianthip  under 
Guardians  and  Wards  Act  (VIII  of  1890),— 
It  is  not  incumbent  on  a  person  who  has  been 
appointed  guardian  of  a  minor  under  a  will  to  take 
out  probate  as  a  condition  precedent  to  his  obtaining 
a  certificate  of  guutUanship  under  Act  YIII  of  1890. 
Pathan  Aukhav  Badlukhah  r.  Bai  Pahibai 

[I.  Ii.  B.,  19  Bom.,  882 


86. 


Will   made    5y 


Bindu—Suit  by  legatee  for  legaey— Hindu  Wills 
Act,  1870.— Save  where  the  Eindu  Wills  Act,  1870, 
is  in  force,  it  is  not  obligatory  on  a  person  claiming 
under  the  will  of  a  Hindu  to  obtain  probate  of  the 
win  before  instituting  his  claim.  Krishna  Kinhur 
Bog  V.  Panohvfram  Mvndul,  T.  X.  S.,  17  Cate,,  272, 
and  Thakurain  v.  Sam  Charan,  Weeklg  Notes, 
All  (1895 J,  97,  followed.    E akhatta  Lal  r.  Mnon 

[I.  L.  B.,  18  AU.,  260 

Siffect  of  probate  .of  Farsi 


win  before  Sncoeseion  A&t-^Prohale  in  1866  - 
Aot  XXVII  <ff  ISeO—Construetion  of  wUl-^Exe^ 
•outrim  also  trustee — 8uH  agcnnst  exeoutrfw  -  Repre- 
sentation of  the  estate — CiM  Procedure  Code, 
.  e.  407.— The  will  of  u  I  torn,  testator  in  Bombay 
sJfecting  lands  in  the  mofussil,  made  before  the 
1st  January  1866,  when  the  Indian  Succession  Act  (X 
of  1865)  came  into  force,  and  proved  subsequently, — 
r»s.,  on  the  25th  day  of  January  1866,— but  before 
Act  XXIV  of  1867  came  into  oi>eration,  is  governed 
by  Act  XXVII  of  1860.  Held  that  such  probate  has 
the  same  effect  as  probate  in  respect  of  the  property  of 
British  subjects,  but  for  the  purpose  only  of  collect- 
ing debts.    It  did  not  confer  a  title  on  the  eaeoutriz 


TROBATS-^coneluded. 

10.  EFFECT  OF  PEOBATB— eoiitf2«i2stf. 

to  represent  the  testator's  estate,  except  for  the  above- 
mentioned  limited  purpose,  or  to  ezerdse  the  nsnil 
powers  of  an  executrix  where  the  testator's  intention, 
to  be  gathered  from  the  whole  of  the  wOl,  was  to  vest 
his  property  with  the  .entire  management  of,  and 
control  over,  it  in  a  series  of  persons  in  sucoesskm  si 
trustee^,  the  first  of  whom  was  the  executrix.  Held 
also  that,  having  regard  to  s.  487  of  the  Code  of  Civil 
P^^ocedure,  the  persons  acting  as  such  trustees  in 
-succession  under  the  said  will  adequately  represented 
«11  persons  ben^cially  interested  in  the  estate  in  all 
suits  relating  to  it  Akdbbir  jBHAjraiB  Fkaxji  c . 
HnuBAi  .  L  L.  K.,  8  Bom.,  474 


87. 


TTlTidn  will  xnade  onteide 


Bombay  relating  to  property  sittiate  partly 
within  and  partly  outside  Bombay— ITt//- 

Hindu  Wills  Act  (XXI  of  1870)  -  Succession  Act 
(X  of  1865),  s.  179— Probate  and  Administration 
Act  (V  of  1881),  s,  4— Probate  of  such  will,  Effect 
of^Mepresentaiion  of  the  estate — Parties  to  swit,— 
One  L  died  at  Surat  m  1878  possessed  of  ancaitnl 
property  situate  paHly  in  Bombay  and  partly  in 
durat  district.  He  left  a  widow  B,  and  a  minor  Km 
M.  At  his  death  he  made  «  will  bequeathing  his 
-property  to  his  son,  and  app<dnting  certain  executon 
to  manage  the  property  during  the  son's  minority. 
VThe  son  died  in  1877>  leaving  a  minor  widow,  M  Q' 
In  1 879  one  of  the  executors  obtaned  probate  of  Vi 
will  from  the  High  Court.  In  1884  a  suit  was  filed, 
on  behalf  of  the  minor  M  G,  against  her  mother-in-law 
B  to  recover  possession  of  the  property  covered  by  tbe 
will  of  L.  One  of  the  defences  to  this  snit  was  that 
the  property  in  dispute  had  vested  in  the  executor, 
who  had  obtained  probate  of  the  will,  and  that,  as  the 
defendant  held  the  estate  under  the  executor,  tbe  suit 
was  not  maintainable  without  impleading  the  exe- 
cutor. Held  that  the  executor  was  not  a  necessary 
party  to  the  suit.  S.  179  of  the  Indian  Succession 
Aot  (X  of  1865)  as  incorporated  into  the  Hindu  Willf 
Act  (XXI  of  1870)  did  not  apply  so  far  as  it  reUted 
to  property  outoide  Bombay.  The  property  in  dispute 
was  situate  in  the  Surat  district.  It  was  joint 
ancestral  property.  On  the  father's  death,  it  veslied 
in  the  sen  by  survivorship,  and  on  the  son's  death  it 
vested  in  the  son's  widow,  the  plaintiff,  in  the  present 
suit.  Under  the  provisions,  therefore,  of  the  Prol»t« 
and  Administration  Act  (V  of  1881),  s.  4  (if  that  Act 
can  be  held  to  operate  at  all  in  the  mofussO  before  s 
notification  is  issued  under  s.  2),  the  estate  could  n<A 
vest  in  the  executor,  as  it  had  passed  by  sarvirorsliip 
to  another  person  long  before  the  Act  came  into 
operation.    Bai  Habkob  v.  Makbklax  Basis  D^  _ 

[1. 1*.  R..  12  Bom.,  «2l 

FBOBATE     AKD     ADMINISTBATION 
ACT  (V  OF  1881). 

See  ADXIinSTBATOB-GBBBBAX'8  AOT,  1874 

B.31     .        .    I.Ii.R,aiCalo.,78a 
[L  lu  B..  22  Calc;,  7BB 

I..  B.,  22  1.  A.,  107 

See  Casbb  vndbb   Lbrbba  ov  ADMons 

TBATIOir. 
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FBOBATB     AISTD     ADMJNJa^RATlGS 
ACT  (V  OF  lBSl)'--c(mtinued. 

See  Caomb  vvdvb  Pbobati. 


8.8. 


See  Appxal  to   Pbiyt  (Dounoil— Gasbb 

IV  WHIOH   APPBAL  LIB8  OB  NOT — YUtU- 
ATIOK  OP  APPBAL 

[LIi.B^MCalo.»80 
8. 19. 

See  Bb8   Judicata— Estoppbs  bt  Judo- 
iCBBTS  .        .    L  Ii.  B.»  21  Bom.,  568 

B8.  18  to  23,  87,  44,  46,  48,  88 

and  86 — DebfUter  property,  Adminieiration  in 
respect  of —Idol— "  Benefieiary  "  -  Truttte  with 
power  of  appoimimewt — AdminiHratioth  Oromt  qf 
letters  of,  to  idol's  property  where  probate  has  been 
previously  yranied  of  will  dedicatiny  the  property, 
— A  tettatrix  by  her  wUl  dedicated  certain  immove- 
able property  to  the  sheba  of  au  idol,  and  appointed 
aa  czecutxix,  whom  she  also  conatitnted  shebait,  and 
to  whom  she  gave  power  to  appoint  the  next  shebait. 
The  executrix  died  without  having  made  any  such 
i^^pointment,  and  thereupon  an  application  was  made 
by  the  sister's  son  of  the  testatrix  for  letters  of  ad* 
ministration,  with  a  copy  of  the  will  annexed,  to  be 
granted  to  him  with  respect  to  the  debutter  property. 
Meld  that  s.  46  of  the  Probate  and  Administration 
Act  authorized  such  a  grant  to  be  made,  inasmuch 
as,  no  shebait  having  been  appointed,  there  still 
remained  some  portion  of  the  estate  of  the  testatrix 
to  be  administered.  Held  also  that  the  idol,  being 
the  cestui  que  trust,  was  a  "  beneficiary '^  within  the 
meaning  of  that  term  as  used  in  s.  87  of  the  Act,  and 
that,  as  it  could  not  undertake  the  management  of  the 
estate,  under  that  section  administration  might  be 
granted  to  some  person  on  its  behalf.  Held  further 
that  the  applicant,  the  sister's  son  of  the  testatrix, 
being  the  heir  in  the  absence  of  other  nearer  heirs*  as 
such  was  entitled  to  letters  of  administration,  as  the 
original  g^nt  in  respect  of  the  debutter  property 
might  have  been  made  to  him.  Bakjit  Snro  v* 
Jaoaitkath  Pbosad  Gupta.  GimaADHTrB  Dabs 
Rai  «.  Jagasitath  PaosAB  Gvpta 

[I.  li.  B.,  12  Calc,  875 


8.19. 


See  Bb8  Jitdioata — Estoppbl  bt  Jitdo- 
KBN^i^        .    I,  li.  B.,  20  Calc,  888 

—  8.84. 

See  ABxnnflTBATioir,  SiriT  fob. 

[1 C.  W.  N.,  886 

S.60. 

Ase Oasis  vitdbb  Will— Exboutiok. 


—  B.68. 

See  APPBAL— PBOBATB. 

(l.Ii.B.,21  Calc,  588 

—  88.  58, 88. 


See  Bbb  Jvdioata— Estoppbl  by  Judo- 

MBBT  •        .    I.  Ii.  B.,20  Calc,  888 

[1  li.  R,  21  Bom.,  568 


PBOBATB     AJSTD     ADMOnSTBAraQV 
ACT  (V  OF  1881)->cofi^iiifi0(;. 

— ^ 8.62. 

See  BBS  Judicata— Estoppbl  bt  Judck 
iCBiiT  I.Ii«B,.,18Mad.,880 

8.  82. 

See  Ezboutob     L  Ij.  B^  27  Calc,  688 

8. 88. 

See  APPBAL— Pbobatb. 

[L  L.  B.,  17  Calc.  48 

I.  li.  B.,  21  Calc,  588 

I.  li.  B.»  27  Calc,  5 

See  Lbttbbs  Patbht,  Hioh  Coubt,  N.«W. 
P.,  OL.  10  .        .  L  Ii.  B.,  17  AIL.  475 


8.90. 


See  Ezboutob. 

[I.L.  B.,  28  Calc,  580»  908 

I.  li.  B.,  28  Bom.,  842 

8  C.  W.  ir.,  408 

See  Lbttbbs  Patbkt,  High  Coubt,  ol.  1$. 

[X  li.  R,  28  Calc,  580 
L  li.  R,  24  Calc.  850^ 

See  BiG-RX  OP  Suit — Ibtbsbst  to  Sitp- 
POST  BiaHT  •    I.  li.  B.,  28  Calc.  446 

L aad  8. 40— Letters  of  admi* 

mistration — Bffeot  of  trcMsfer  of  immoveable  pro' 
perty  by  a  Sindu  vidow  with  the  Judge* s  sauciiou 
om  obtaisUny  letters  of  administreUion — Lsyal 
ueoeesity — Fraudulent  representation*— Aji.  aliena- 
tion made  with  the  permiision  of  the  District  Judge 
by  a  Hindu  widow  who  had  obtained  letters  of  ad* 
ministration  in  respect  of  the  estate  is  valid  as  an 
absolute  alienation  under  s.  90  of  the  Probate  and 
Administration  Act  (Y  of  1881),  inespective  of  the 
existence  of  legal  necessity     Eaxikhta  Nath  Mu- 

XBBJBB  «.  HAit  ChABV  SbN 

[I.  Ii.  R,  26  Calc,  607 


2. 


Letters  of  administration 


— Administrairir,  Applieaiion  by,  for  leave  to  mort* 
gaye — 'Estate  fully  (administered* — ^Application  by 
the  widow  and  administratrix  for  leave  to  mortgage 
certain  premises  left  by  the  deceased.  The  estate  had 
been  fully  administered,  and  there  were  no  debts  or 
legacies  of  the  deceased  to  be  paid.  Weld  that 
applications  of  this  nature  should  not  be  granted 
unless  it  is  necessary  for  the  purposes  of  administration 
and  not  when  the  estate  has  been  fully  administered. 
That  the  estate  having  been  administered,  the  widow 
was  in  possession  as  heiress,  and  she  can  sell  or  mort- 
gage for  purposes  for  which  a  widow  is  entitled  to  sell 
or  mortgage  under  the  law,  and  no  leave  of  Court  is 
necessary.  Ih  thb  goods  op  Nuasiva  CHTTin>BB 
Btsaok  ....    8C.'W.N.,  685 

•— 8.92. 


I. 


See  ExBonroB      L  Ij.  R,  27  Calc,  688 
8.  W—Aot   ri  of  1889»  s.  15, 


amending  Act  V  of  1881 — Construction  of  Act  — 
Meaning    of  the      words    "  an    occMfnl."— The 
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DIGBST  OT  CASBS. 


(    7166    ) 


PBOBAO^E      AND     ADBCINI8TBATION 

ACT  (V  OP  1881)— concluded.  ^ 

provinonB  of  8.  98  o£  the  Probate  and  AdmmiBtration 
Act  that  an  executor  shall,  within  one  year  from  the 
grant  of  probate  or  letters  of  adininiBtration  '*  or  within 
Buch  further  time  as  the  Court  may  from  time  to  time 
appoint,  exhibit  an  account  of  the  estate  "  mean  that 
one  account  is  to  be  exhibited  and  n<»t  a  series  of 
accounts  from  time  to  time ;  the  words  '*  from  time  to 
time  appoint"  relating  to  an  extension  of  the  period 
within  which  an  account  is  to  be  exhibited.  Mohbbh 
Chaitdba  Bhuttaohakjeb  r.  BiSWA  Nath  Bhutta- 
CHABJBB  .    I.I^K.,26Cfiao.,260 

[1  C.  W.  N^  646 


2. 


Sanction  to  proteoute. 


without  finding  if  omission  to  file  aocounie  is  in* 
tentional  or  accounte  intentionally  false— Juris' 
diction  of  District  Judge  to  call  for  accounts  after 
revocation  of  probate.— N  was  executor  to  an  estate. 
The  probate  was  revoked.  He  had  not  filed  an 
account  during  his  executorship.  After  the  revoca- 
tion of  the  probate,  he  was  ordered  to  submit  accounts. 
He  failed  to  do  so  withiu  the  time  appointed.  Sanc- 
tion was  given  to  prosecute  him  under  s.  98,  cl.  {c),  of 
Act  V  of  1881.  The  accounts  were  subsequently 
filed,  whereupon  the  Court  kept  l^e  order  in  abeyance, 
but  after  examination  of  the  accounts  and  suspecting 
its  genuineness,  the  Court  restored  the  sanction  for 
prosecution.  Held  that  the  Judge  was  not  right  in 
making  the  order  depend  on  the  examination  of  the 
accounts  themselves,  and  that  the  Judge  ought  not  to 
have  made  an  order  sanctioning  the  prosecution  under 
s«  176  without  an  enquiry  whether  the  omission  to 
produce  the  accounts  was  intentional,  or  the  accounts 
filed    were    intentionally    false.      Naba   Chaitdba 

C^OWDKUBT  9.  TbIPUBA  ChABAN  ChOWDHUBT 

[2  C.  W.  N.,  697 
8. 104. 


See  Adkihistbatob-Qbhebal's  Act,  1874. 

[L  L.  B.,  25  Calo.,  54 

See  EzBOUTioN  ov  Dbobbb— ExBOUTioy  bt 

AlTD  AGAINST  BbFBEBBHTATITBS. 

[I.  la.  R»  22  MacL,  194 
—  s.  181. 


See  SvcoBBBiON  Aor,  s.  96. 

[I.  Ii.  H.,  16  Calo.,  540 


PROBATE     AlTD      ADMHSTIBTRATIOIQ^ 
ACT  AMENDMENT  ACT  (VI  OF  1889). 

— B.14. 


See  ExsouTOB    I.  Ij.  B,.,  23  Bom.,  842 

See  Bight  ov  Sttit — Intbbbst  to  suppobt 
Bight  .        .     I.  !«.  B.,  28  Calc,  446 


FBOBATE  DUTY. 


See  Casbb  uksbb  Coubt  Fbbs  Act,  sob.  I, 

CL,  11. 


FBOCEDXJBE  (CIVIL). 

See  Casbs  vbdbb  taxioub  SBOTiomi  ov 
thb  Citil  Pboobpubb  Ck>DB. 

See  Cabbs  unbbb  thb  HBABnra  ih  bbspbot 

OB  WHICH  THB  FABTICULAB  FBOOBDUBB  18 
BBQiriBBD. 

FBOCEDUBE  (CBIMINAIi). 

See  Casbb  ukdbb  tabioub  bbotiovs  ot 
THE  Cbucdtal  Pboobduub  Codbb. 

See  Casbb  vitdbb  thb  hbabing  ib  bbs- 
pbot of  which  thb  FABTICULAB  FBOCB- 
D17BB  IS  BXQUIBBD. 

<<  FBOCEEDINaS/'  ME ANINQ  OF— 

See  CiTiL  Pboobdttbb  Codb,  1882,  6.  3 
(1877,  s.  8)      .    I.  Ii.  B,  8  Calc,  662 

[L  Ii.  B^  8  Bom.,  287 

See  Gbfbbal  Clavsbs  Cokbolidatiov 
A0T,s.6    I.  Ii.  R.,  8  Calc  662, 727 

[8  C.  Ii.  B.,  208,  891 

L  Ii.  B.,  8  Bom.,  840 

9  C.  Ii.  B.,  281 

I.  Ii.  B.,  18  Calc  86 

L  Ii.  R.,  16  Ctelc,  267 

PROCEEDS  OF  BAIiE. 

See  Saijb-fboobbbs. 

FBOCESa 

See  CovBT  Fbbs  Act,  1870,  s.  20. 

[I.L.B.,17Calc281 

Non-payment  of  fees  for — 

^edLiaoTATiOH  Act,  1877,  abt.  179— Stbf 
IB  Aid  OF  Bxbcution— Suits  abd  othbb 
Pboobbdivgb  bt  Dbobbb-holdeb. 

[I.  Ii.  B.,  16  MacU  452 

See  Maibtbitakcb,  Obdbb  of  Cbdcibal 
Coubt  as  to     I.  Ii.  B^  16  Mad.,  284 

Fayment  of  fees  for-^ 

See  Limitatioh  Act,  1877,  abt.  179— Stbf 

DV  AID  OF  BxECUTION  —  SUITS  ABD  OTHBB 
PBOOBBDIBGhS  BT  DBCBBB-HOLDBB. 

[L  L.  B.,  22  Calc  827 

I.  1j.  B.,  28  Calc  106,  874 

I.  Ii.  B,  20  Bom.,  179 

I.  Ii.  B.,  22  Bom.,  722 

I.  Ii.  B.,  22  AIL,  858 

BesiBtanoe  to— 

See  CoBTBkpT  of  Coubt— -CJohtbbcftb 
Qbbbballt      .    2  B.  Ii.  R.,  F.  B.,  21 

Service  of — 

See     COMFANT— WlHDIWG     UF— GbBBBAL 

Casbb  L  Ii.  B^  11  Bom.,  241 

See  Casbb  ubdbb  Sukmoks,  Sbbtiob  ov. 


(    7167    ) 


DIOBST  OF  CASBS. 


(    7168    ) 


TROCE&Q—uoniinusd. 


1.  '  Cost  of  service  of  prooess— 

Jet  XXIII  of  1861,  *.  2— Civil  Procedure  Code, 
1877,  18S2,  e,  99—Talahana.-'K  pUintlfl  in  tihe 
Munsif  8  Court  filed  a  list  of  witnesses,  bnt  failed  to 
deposit  talabanaj  or  cost  of  the  service  of  summons, 
for  their  attendance.  The  Court  failed  to  fix  n  time 
for  the  service  of  talabana.  The  processes  were  not 
served,  and  the  Court  dismissed  the  suit  because  the 
•plaintiff  had  produced  no  evidence  in  support  of  hb 
claim.  Held,  under  Act  XXIII  of  1861,  s.  2.  the 
lower  Court  should  first  have  fixed  a  time  for  the 
deposit  of  talabana .  Case  remanded.  I  iAijA  Pbabadi 
Lak  «.  Lala  Akbika  Psasad  8  B.  Ij.  £.»  Ap.»  25 

S.'C.PlTBSHADEB  LALL  V,  UmBIEA  PbBBHADLAU 

[IIW.B.,280 


8. 


Substituted   service    Native 


woman  of  rank, — Where  by  the  custom  of  India  the 
respondent,  being  a  Hindu  woman  of  rank,  could  not 
be  personally  served  with  an  order  of  revivor,  the 
Judicial  C  ommittee  allowed  service  to  be  substituted 
on  her  dewan  or  chief  servant.    Clabx  v.  Bouplall 

MlTLUOX.      CLABK  0.  DOOBGAMONBT  DO8SBB 

[2  Moore's  X  A.,  268 

8.  Sufficiency    of  service— ^c^ 

VIII  of  1859,  e.  239— Service  of  prohihitory  order. 
Sufficiency  o/.— Where  service  of  the  prohibitory 
order  was  effected  by  affixing  it  to  the  wall  of  the 
dwelling-house  of  the  person  on  whom  it  was 
intended  to  serve  it, — Held  it  was  not  a  sufficient 
jervice  under  s.  239  of  Act  VIII  of  1U69.  It  ought 
to  have  been  served  by  delivery  or  by  registered  letter. 
QoBiND    Chukdeb  Dutt  9.   Khebodb    Chtthdbb 

if  ITTBB  10  B.  Ij.  B.,  Ap.,  12 

4.* Attaehmenf  —  Pr«- 

rate  alienation. — Where  an  attachment  of  land  was 
made  by  written  order  under  s.  2-^5  of  Act  VIII 
of  1859,  the  conditions  in  s.  239  had  to  be  fulfilled  in 
•order to  render  any  private  alienation  of  the  property 
.attached  null  and  void  under  s.  240.  Ivdba 
Chuvdba  Babu  v.  Ao-ba  and  Mabtbbxan'b  Battel 

[1  B.  X<.  B.,  a  N.,  20 

S.  C.  IiTDBO  Chukdbb  Baboo  t>.  Duwiiop 

[10  W.  B.»  284 

Nub  Ahmad  r.  Altav  Ali     1. 1|.  B.,  2  All.,  58 


6. 


Service  on  attor- 


mey'e  clerk.— Service  upon  an  attorney's  clerk  of  an 
order  direct  to  be  served  upon  an  attorney  is  not  good 
service.    EHBirLALL  Saligbak  v.  Kidd 

[2  Hyde.  116 


6. 


— Service  on  pleader 


^-Order  under  »,  166,  Civil  Procedure  Code,  1869, 
—An  order  under  s.  166  of  the  Civil  Procedure  Code, 
requiring  a  party  to  a  suit  to  attend  and  give  evidence, 
might  be  served  on  such  party's  pleader  and  not 
necessarily  personally.  Shiybttdbappa  r.  Easbi- 
VATH  ViSHKir ...       6  Boni.9  A.  C,,  141 


7. 


Service  of  notice 


on  pleader.SeTYice  upon  a  respondent's  pleader  is 
^ood  service  upon  himself,  so  far  as  notice  of  the 


TROCEBS—eoneluded' 

appeal  is  concei'ned.    Ishvb  Duti  Mukditl  ««  Shib 
Pbbbhad  Thakoob  .  15  W.  B.,  290 

Service  in  foreign  territory 


— Service  of  notice  of  appeal— Civil  Procedure 
Code,  1869,  a.  60. —Where  a  respondent  resides  in 
Chandemagore,  i.e.,  out  of  British  territory,  the 
summons  or  notice  of  appeal  should  be  forwarded  to 
him  by  post,  under  a  registered  cover ;  and  if  he.  does 
not  appear,  a  verified  statement  should  be  put  in 
to  show  that  he  is  at  present  or  has  recently  been 
residmg  there.  Sobatitn  Buxbhbb  «.  Gopal 
Chundbb  Shamukto    .  .    15  W.  B.9  81 


9. 


-Freeh  notice.  Application  for 


— Failure  for  long  time  to  serve  notice  of  appeal — 
Sufficiency  of  fsrwVtf.— Where  an  appeiUnt  failed 
for  twelve  months  to  serve  notice  of  appeal  upon  his 
respondent,  the  Court  refused  to  allow  him  theoppor^ 
tunity  to  h&ve  a  fresh  summons  issued  and  served. 
Where  the  party  serving  a  notice  of  appeal  finds  the 
respondent  absent  from  home,  and  is  told  where  he  is, 
and  yet  affixes  the  notice  to  the  door  of  his  house, 
such  service  is  void  and  of  no  effect.  BooLBB  CHxrim 
V.  NlBBAN  SlVQH  •  •  .20  W.  B.y  62 


10. 


Inability  to  trace  party  for 


purpose  of  %QVYie&  —Service  of  notice  of  appeal 
—  Civil  Procedure  Code,  1H69,  $,  57, — Where  an 
appellant  to  the  High  Court  was  unable  to  serve 
notice  on  the  plaintiff  (respondent),  because  of  in* 
ability  to  trace  the  plaintiff  in  the  place  given  as  his 
place  of  residence,  when  he  (plaiutiiP)  commenced  the 
suit  and  sent  in  his  petition  of  appeal  to  the  Zillah 
CG\Mt,—Held  that  the  case  might  be  dealt  with  in 
analogy  to  the  procedure  in  respect  to  summons 
under  s.  67  of  the  Code  of  Civil  Procedure.     Bbdhoo 

KOOLAKBB   V,    BOKOHALBB    GUBAIir 

ril  W,  B.,  496 


11. 


Proof  of  BwrTiee-Return  of 


service  of  notice, — ^The  return  of  service  of  notice 
with  the  name  of  the  officer  who  effected  the  service 
on  the  backof  itis|>rtm^/act«  evidence  of  the  service 
of  the  notice.    Lootp  Ali  v,  Aboo  Bibbb 

[16  W.  B.,  208 

HOOKOONDOKATH  BhADOOBT  V,    SeIB  ChUITDBB 

Bhadoobt        ,        .        .        •     19'W.  B.yl02 


12. 


Service  of  notice  of  appeal 


—  Civil  Procedure  Code,  18S2,  as.  79,  80,  82— 
Beepondeni'e  refusal  to  sign  acknowledgment  of 
service — Sx-parte  decree  against  respondent, — 
Where  a  respondent  refused  to  sign  the  acknowledg- 
ment of  service  endorsed  on  the  original  notice  of  the 
appeal,  and  the  serving  officer,  instead  of  affixing  a 
copy  of  the  notice  on  the  outer  door  of  the  house  in 
which  the  respondent  was  residing,  returned  the  notice 
to  the  Court  with  an  affidavit  stating  the  respondent's 
refusal  to  sign  the  acknowledgment,  and  the  Court 
passed  an  ex'parte  decree  against  the  respondent, — 
Held  that,  under  the  circumstances,  there  was  no  due 
service  of  the  notice,  and  that  the  appeal  was  wrongly 
decided  ex-parte,    Mabuti  v.  Vithu 

[I.  Ii.  B.,  16  Bom.,  117 
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DIGEST  OF  CASES. 


(    7160    ) 


PROCESSION. 

■■  ■      in  public  road. 

8ee    JuKisDionoHB  OJ   Civil   Cottbt— 

PsooESSiONS    I.  Ii.  B.»84  Calo.,  624 

[I.  Jj.  R.,  18  Bom.,  693 

Sq§    Bight   op   Sttit— Obstefotion  to 
PuBUO  Highway  IMad.ySO 

[I.  L.  R,  2  Bom.,  467 

L  KB.,  6  Mad.,  804 

1. 1..  B.,  6  Mad.,  208 

I.  Ii.  B.,  18  Bom.,  698 

I.Ii.B.,24  0alo.,624 


wlth-*^ 


Powers    of    police    in    dealing 


See  Madbas  Poliob  Act,  b.  21. 

[I.  L.  B.,  17  Mad.,  87 


PBOCIiAMATION. 


See  Cases  ititdsb  Absoohsikg  Ovebitdbb. 

See  PoBifBiTirBB  op  Pbopbbtt. 

[2  Ind.  Jur.,  S.  B.,  124 

of  Bale. 

See  Casbs  uztdbb  Salb  ih  Exboutiok  o» 
Dbobbb— Sbttdtg   aside  Sale— Ibbb- 

GTOABITT—  GeNBBAI.  CasES. 

— Bight  of  Gk>vernment  to  with- 
draw— 

See  FoBEST  Act,  ss.  76  akd  76. 

[I.  L.  B.,  18  Bom.,  670 

PBODITCTION  OP  DOCirMBM"TS, 

See  Cases  ukdbb  Cith  PBocBDimE  Codb« 
ss.  138, 189. 

See  Cases  vin>EB  Cobtehpt  op  Coubt — 
Pekal  Code,  s.  176. 

[I.  Ii.  B.,  18  Mad.,  24 

See  I5TBBB0GAT0BIES. 

[L  Ii.  B.,  28  Calc,  117 

See  PLAiirr—BEjECTioy  op  Plaint. 

[2  Bom.,  891 :  2nd  £d.,  869 

See  Cases  uhdbb  Pbaotiob—  Cidl  Casbs 
— Inspection  and  Pboduoiion  op 
Documents. 


1. 


Summons  to  produce  docu- 


ment—Ciwi  Procedure  Code,  1859,  ss,  152, 163— 
1882,  ss.  163, 164  —  Verbal  order  to  pleader  to  pro* 
duce, — A  written  sQmmoDB  distinctly  describing  the 
nature  of  the  document  required  must  be  issued 
on  a  party  to  a  suit  required  to  produce  a  document. 
A  verbal  order  to  his  pleader  is  not  sufficient,  and  is 
not  such  a  summons  as  is  contemplated  by   law. 

DOOBGAXONBB  DOBSEB   V.   BENODB  MoNBE   DOSSBB 

[W.  IL,  1864, 184 
2. Production    of  documents 


I   PBODUCTION     OP      DOCUMElSrTS 

— coiUinued, 

Plaintiffs  must,  on  the  presentation  of  their  plaints,, 
produce  in  Court  the  originals  of  the  document  relied 
on  by  them  in  support  of  their  claim.  When  a 
plaintiff  can  satisfy  the  Court  at  the  hearing  that 
some  document  on  which  he  desires  to  rely  was  not 
presented  with  the  plaint,  because  he  was  ignorant  of 
its  existence  at  the  time,  the  Court  will  probably  allow 
it  to  be  received  as  evidence.    Caxpssix  v.  Ksith 

[1  Hyde,  287 

S.  C.  BiTCHIE,  Stewabt  &  Co.  r.   Glaj>8tonb, 
Wtlub  &  Co.    .  1  Ind.  Jur.,  O.  S.,  125 

See  Mahabbbb  Dobs  v.  Lalla  Dobs  1 W.  B«,  12 


8. Civil   Procedure 

Code,  1859,  s.  ^.— Under  s.  89  of  the  Civil  Procedure 
Code,  1859,  the  plaintiff  was  bound  to  produce,  at  the 
time  the  plaint  is  filed,  all  the  documents  on  which  he 
relied.  PBEacsooKH  Chvndeb  v.  Raj  Kisto  Mit- 
teb IHyde,  145 


S.  C.  Anontuous 


4. 


.  1  Ind.  Jur.,  O.  &,  14 

Where  a  phdntiff 


sues  upon  title-deeds  as  evidence  of  his  claim,  he  is 
bound  to  file  them  with  his  plaint,  or  else  have  them 
ready  to  produce  at  the  time  of  the  first  hearing; 
otherwise  he  is  I>ound  to  show  good  cause  for  not 
having  done  so.  Lechbaj  Roy  r.  Mutty  Madhub 
Sbn 14  W.  B.,  96 


6. 


Civil  Procedure 


Code  (Act  XIV  of  1882),  ss.  68,  62,  63,  64— Rejec- 
tion of  plaint  after  being  registered  with  copy  extract 
from  account  hooks  anncTed — Omission  to  produce 
books  of  account  for  verification- Penalty  for 
non^production  of  books,— On  the  14th  April  1897  a 
plaint  was  presented,  and  was  numbered  and  roistered 
as  a  suit.  Annexed  to  it  was  a  copy  of  an  extract  from 
the  plaintiff's  account  books.  The  matter  was  ad- 
joumed  to  the  2nd  June  1897  for  the  production  of  the 
account  books,  in  order  that  the  copy  might  be  com- 
pared and  verified.  On  that  day  neither  the  plaintiff 
nor  his  pleader  appeared  with  the  books,  whereupon  the 
Subordinate  Judge  rejected  the  plaint,  holding  that  no- 
summons  could  be  issued  unless  the  copy  extract 
annexed  to  the  plaint  was  found  to  be  correct.  JSCeld 
(reversing  the  order)  that,  the  plaint  having  been 
registered  on  the  14th  April,  summonses  ought  to  have 
been  issued  on  the  2nd  June.  There  was  no  provinon 
in  the  Civil  Procedure  Code  (Act  XIV  of  1882)  jnsti- 
fying  the  rejection  of  the  plaint.  The  penalty  which 
the  plaintiff  incurred  for  not  producing  his  original  ac- 
counts was  that  prescribed  in  s.  63,  viz,,  not  being 
able  to  put  in  that  account  without  the  special  leave 
of  the  Judge.  Gopal  Gundapa  Naix  v,  Vishnit 
EbishnaKaix  .  I.  I«.B.,2aBom.,971 


6. 


Civil    Procedure 


with     plaint — Ground   for    non-production, — 


Code»  1869,  s.  89— Document  given  to  witnees  to 
refresh  his  memory. — A  document  given  to  a  witness 
as  a  script  to  refresh  his  memory  is  not  "recdved  in 
evidence"  within  the  meaning  of  s.  89  of  Act 
Till  of  1859,  and  need  not  ther^iore  have  been  pro- 
duced when  the  plaint  was  filed.  RAHn  Madauji 
V,  Rangayta  Chbtti  .         .         .1  Mad.,  168- 
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Dia£8T  OF  CASES. 
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PKODUCTION      OV     DOCWMISfVB 

— comiimued,    * 


7. 


€f9il    ProeeduTB 


Code,  1859,  s,  39.— The  ptMoM  rae^  to  recover  leer- 
tain  jewels,  and  one  of  her  wifcneMes  being  examined 
by  her  counsel  with  reference  to  a  list  of  the  jewels 
which  was  in  his  possession,  the  defendant's  connsel 
objected  to  the  document  being  referred  to  at  all,  as 
it  had  not  been  filed  with  the  plaint  in  compliance 
with  s.  89  of  let  VlII  of  1859.  Held  that  s.  89  of 
Act  VIII  of  18S9  referred  only  to  promissory  notes, 
bUls  of  exchange,  and  snch  documents  as  are  in  their 
nature  the  very    essence   of  the  case.     Eambnbb 

DOSSBB  r.  HUBBOMOHBY  DO88BB 

[Boorke,  O.  C,  91:  Cor.,  151 

Mavoobak  Shaw  v.  HuBBYPBBSAtn)  Rot 

[Bourke,  O.  C^  162 


8b  — ■ Civil   Procedure 

Code  (Aci  Xir  of  i882J,  m.  69,  140— Madras 
Siffh  Court  Bules,  Not.  89,  48,  44,  and  47,--A 
defendant  is  entitled,  under  the  High  Court  Bules,  to 
be  furnished  with  a  copy  of  documents  sued  on,  which 
are  deposited  with  the  plaint.  Mahombd  Abdul 
Aziz  v.  Sttbba  Naidu    .    I.  Ii.  B.,  21  Mad.,  490 


9. 


Discretion  io 


receive  documents  after  filing  of  plaint , — Act  VIII 
of  1859  gave  a  discretionary  power  to  receive 
documents  after  the  filing  of  the  plaint.  Lopbz  v. 
Dbibbbg  *  w  .  R.,  1864,  Act  X,  67 


10. 


Reception  ofdocw 


msnts  rfier  filing  of  plaint— Ground  of  appeal. — 
Reception  of  documents  under  s.  89,  Act  VIII  of  1859, 
by  the  Court  of  first  instance  cannot  be  a  ground  of 
appeaL  The  sanction  of  the  Court  receiving  the 
documents  clears  the  defect  of  their  not  having  been 
tendered  with  the  plaint.    Qobain  Tota  Raic  v. 

RUKINIBAIOtiAB 

[aB.  L.  B.,  P.  C^  84: 12  W.  B.,  P.  C,  62 

18  Moore'B  L  A.,  77 

AlTA  OOUiAH  HUHDLB  V.  SUBBEOODDBEV  TlTBUF- 

SAB W.  B.,  1864,  271 


11. 


C««t7  Procedure 


Code,  1882,  ss,  59,  63— Appeal— Bejection  of  docu- 
ments admitted  hy  lower  Court,— Cert&in  documents 
having  been  allowed  by  the  District  Munsif  to  be 
filed  by  the  plaintiff  during  the  trial  of  a  suit,  the 
District  Judgie,  on  appeal,  held  that  he  was  bound  to 
strike  them  <Sf  the  file  on  the  ground  that  they  were 
not  filed  with  the  plaint  nor  entered  in  any  list 
annexed  to  the  plaint*  and  because  the  Munsif  had 
not  recorded  any  reason  for  admitting  them.  Seld 
that,  as  the  documents  had  beetv^admitted  in  evidence 
by  the  lower  Court,  the  Appellate  Court  was  bound 
to  consider  them.    Mivakbhi  «•  Vbi.v 

tLJ^B^e  Mad., 878 


12. 


Civil  Procedure 


Code,  1882,  ss,  59,  6d.Seld  that  the  refusal  to 
admit  in  evidence  a  registered  certificate  of  sale  under 
s.  68  of  the  Code  of  Civil  Procedure,  1882,  on 
the  ground  that  it  had  not  beso  produced  with  the 
l^aint  aa  required  by  s.  69  of  the  Code,  was  improper. 


PBODUCTION     OF     DOCUMENTS: 

•^concluded. 

there  having  been  no  doubt  of  its  existence  at  the  date 
of  snit.    Dbyidas  JAaJTVAV  V,  Pibjada  Beoah 

[I,  Ii.  B.,  8  Bom.,  877 

18. Second  certificate- 

of  sale  obtained  after  first  rejected  as  unregistered, 
— Qu€Bre — Whether,  where  the  original  certificate  of 
sale  had  been  rejected  by  the  Court  as  being  unregis-- 
tered  and  the  pluntifP  had  obtained  a  second  one,  the 
Couii)  of  first  instance  ought  to  have  received  the 
second  one  in  evidence  if  issued  and  tendered  in  evi» 
dence  subsequently  to  the  filing  of  the  suit,  but  pre- 
viously  to  the  original  hearing.  LaIjBHAI  Lakhmi- 
DAs  V,  Kaxuludis  Husbv  Khan      12  Bozn.,  247' 

14.  Omission  to  put 

eopg  on  record, — In  a  suit  brought  on  a  promissory 
note,  where  the  note  was  produ^  when  the  plaint 
was  presented  and  was  marked  by  the  officer  of  the 
Court,  but  the  Judge  at  th^hearing  refused  to* 
receive  it  when  tendered  in  evidence,  because  he  found 
ti^  there  was  no  copy  of  the  note  among  the  papers, 
and  the  plaintiff's  counsel  was  unable  to  explain  the 
omission,  and  there  being  no  application  made  to* 
withdraw,  the  suit  was  dismissed, — Held  that  the 
Judge  ought  to  have  received  a  note  in  evidence 
which  was  "  produced  in  Court  by  the  pUuntiff  when 
the  plaint  was  presented"  (s.  89  of  the  Civil  Proce- 
dure Code,  1859) ;  that  the  plaintifPs  counsel  was  not 
bound,  under  the  circumstances,  to  apply  to  withdraw 
the  suit,  and  the  Judge  was  not  justified  in  dismissing 
the  sui^  which  was*accordingly  remanded  under  b.  851 
of  the  Code,  with  a  direction  that  it  should  be  restored 
to  its  original  place  on  the  register,  and  be  tried  by 
one  of  tiie  Judges  of  the  Court:  Thompson  v, 
Jbhano-ib  Hobmasji  .    8  Bom.,  O.  C,  66- 

16. Dismissal   of 

claim  for  non-compliance  with  Civil  Procedure 
Code, — The  Judge's  decision  disallowing  a  claim  "be- 
cause the  provisions  of  s.  89  of  Act  Till  of  1859  had 
not  been  complied  with,  was  held  to  be  incorrect  under 
tiie  circumstances.  Ex-pabtb  Rayachakd  Ami- 
OHAUD 2Bom.,  86^ 

16. • Civil  Procedure 

Code,  s,  174 — Court's  Jurisdiction  to  punisJi  a  wit" 
nessfor  refusing  to  produce  a  document — Procedure 
-^Indian  Penal  Cod^  (Act  XL  V  of  1860 J,  s,  175— 
Criminal  Procedure  Code  (Act  X  of  18S2J,  s,  480. 
— A  witness  was  summoned  to  produce  a  document 
in  Court  in  connection  with  a  certain  suit.  He 
attended  the  Court,  but  did  not  produce  the  docu- 
ment, stating  on  oath  that  it  was  not  in  his  possession. 
But  this  statement  was  disbelieved,  and  the  Court 
fined  him  B75,  under  s.  174  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882).  ffeld  that  the  fine 
was  illegally  levied.  The  jurisdiction  of  the  Court 
to  punish  under  s.  174  of  the  Civil  Procedure  Code 
exists  only  in  the  case  of  a  witness,  who,  not  having 
attended  on  summons,  has  been  arrested  and  brought 
before  the  Court.  The  case  of  a  witness  who  having 
a  document  will  not  produce  it  is  provided  for  by 
8. 175  of  the  Penal  Code  (Act  XLv  of  1860)  and 
s.  480  of  the  Code  of  Criminal  Procedure  (Act  X 
of  1882).    Iv  BB  Pbbmohahd  Dowlatbak 

[I.  Ii.  B.,  12  Bom.,  6a 
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PROFITS,  SUIT  FOR— 

See  Co-SHABEBS—SinTS  bt   Co-bhabsbs 

WITH  BX8PI0T  TO  THX  JOIHT  PBOPBBTY 
— Ml80B£LAVBOV8  SUTTB. 

[I.  li.  R.,  8  AIL,  186 

28  W.  R.  286 

L  L.  R.,  16  AIL,  28,  888 

^    L  L.  R,  17  AIL,  428 

L  li.  R.,  22  All.,  884 

X  Ii.  R.,  20  All.,  78 

See  Casbb  uiipbb  Jubibdiotiov  ov  Bb- 
Txinns  CouBT— N.-W.  P.  Bbnt  ahd 
Bbybkitb  Casbb. 

See  Cabbs  ubdbb  Mbbvb  Pbovitb. 

See  N.-W.  P.  Bbmt  Act,  b.  7. 

[L  L.  R.,  1  AIL,  659 

See  N.-W.  P.  Bbbt  Act.  b.  94. 

[L  Ii.  R.,  1  All.,  512 

See  N.-W.  P.  Bbbt  Act,  b.  208. 

[I.  Ii.  R.,  2  AIL,  289 
I.  la.  R.,  8  AIL,  61 

See  Pbe-ehftiov— Pbopitb  op  Lakd. 

[L  Ii.  R.,  19  All.,  261 

See  Spboul  ob  Sxoond   Appbal— Skazl 

Caubb  Coubt  Suitb— Pbopitb  ov  Lakd. 

(X  Ii.  R,  21  Bom.,  248 

«  PRO JAH,"  MEANING  OF— 

See  Lxabb — Conbtbvotiov. 

[22  W.  R.,  898 

PROMISSORY  NOTES. 

CoL 

.  7166 

.  7167 

.  7167 

4,  Abbigbmbbt  ow,  jlsd  Suitb  ov^  Pbo- 

ifiBsoBT  Notes     .  ^     .  .  7168 


1.  FOBX  OP 

2.  EXBOUTION 

8.  COVSmBBATIOK 


See  Casbb  itndbb  EyrDBKOB— Ciyil  Cabbs 
— Sbgohdabt     Eyidbbob  -  Ukbtaicpbd 

OB  UBBBaiBTBBBD  DOOTrMBBTS. 

See  Gotbbvmbbt  Pbohibbobt  Notb. 

[18  B.  Xi.  R.,  859 

15  W.  R.,  267 

L  Ii.  R.,  5  Gale.,  654 

L  Ii.  R.,  24  Bom.,  66 

See  HiBDU  Law— Cobtbaot — pBoinssOBY 
Notb    .        .    8  B. !«.  R,  O.  C,  180 

See  Cabbs  uhdbb  Jubibdiotiov—Cattbbs 
OP  Jubibdiction— Caubb  ov  Actio v— 
Nbootiablb  Inbtbukbnts. 

See  Nbgotiablb  Inbtbuhbbtb^  Summ abt 
Pbocbdubb  on. 

See  Nbootiabib  Ikstruubbts  Act,  s.  is. 

[I.Ii.R.,17Mad.,85 


PROMISSORY  jrOTEB—eoniinued, 

See  Onus    ov   Pboov-4)ooumbiit8   bb- 

LATUra  TO   LOAKB,  EXBOUTIOV   OV,  AMD 
CONSIDBBATIOK  VOB. 

[L  Ii.  R^  20  Bom^  367 

See  Plbadbb— Bbmunbbation. 

[I.  KR.,  14  Mad.,  68 
I.  Ii.  R^  16  Mad.,  278 
L  I>.  R.,  17  Mad.,  806 

See  Stakp  Act  (XXXVI  ov  1860). 

[1  Ind.  Jur.,  O.  8.,  124 
1  Mad.,  162 

See  Stamp  Aot,  1862,  s.  22. 

[2  B.  Xi.  R.,  O.  C,  165 
6B.Ii.R.,108 

1  Ind.  Jur.,  N.  8.,  107 

See  Stamp  Act,  1862,  boh.  A,  ol.  1. 

[6  Bom.,  A.  C,  107 

See  Stamp  Act,  1862,  bch.  A,  ol.  10. 

[8  Bom.,  O.  C,  9 

2  Ind.  Jur.,  N.  8.,  208 

See  Stamp  Act,  1869,  s.  8,  abt.  25. 

[X  Xi.  R,  8  AIL,  260,  581 
21 W.  R.,  1 

See  Stamp  Act,  1869,  b.  24. 

[24  W.  R.,  Or.,  1 

See  Stamp  Act,  1869,  s.  28. 

[7  Bom.,  O.  C,  180 

21 W.  R.,  446 

18  B  Ii.  R,  Ap.,  88 

X  Ii.  R,  4  Mad.,  296 

7N.W.,124 

7  Mad.,  861 

See  Stamp  Act,  1869,  s.  89. 

[X  Ii.  R.,  8  AIL,  115 

See  Stamp  Act,  1879,  s.  3, 01..4. 

[X  L.  R.,  8  Bom.»  29T 
X  X.  R.,  8  Mad.,  87 
I.  Ii.  R.,  17  AIL,  211 

See  Stamp  Act,  1879,  s.  8,  cl.  10. 

[X  Ii.  R,  18  AIL,  66 

See  Stamp  Act,  1879,  s.  34. 

[X  X.  R.,  8  Gala,  645 

X  X.  R.,  8  Mad.,  251 

X  Ii.  R.,  12  Bom.,  448 

X  Ii.  R,  18  Bom.,  449, 669 

X  Xi.  R.,  22  Mad.,  887 

Issue  of— 

See     COMPABT— P0WBB8,      DUTIBB,     ABB 
LlABILTTIBB  OV  DiBBOTOBB. 

[1  B.  Ii.  XL,  O.  G.«  14 

Payable  by  instalmenta. 

See  Casbb  ubdbb  Limitatiok  Aot,  1877, 

ABT.  76. 


—    Payable  on  demand. 

See  CovsisBBATiON    .    7  Bonu,  O.  C.,  9 

See  Ibtbbbst — Cabbs  uhdbb  Aot  XXXII 
OV1889    .        .    1  B.  Ii.  R.,  O.  G.,  41 


(    7166    ) 


DIQBST  OF  CASES. 


(    7166    ) 


FB0MIB80HY  TS[OTSB^e(mtinii€d. 

See  Ca8B8  jjkder  Lhotatiok  Act,  1877> 
ABT.  78  (1871>  abt.  72). 

registered  under  s.  52»  Act  XX 


of  1860. 

See  Mbbobb 
Suit  on— 


1  B.  Ii.  R..  O.  C.  86 


See  AssiGiTMSirT  ov  Chosb  ur  Action. 

[1  Mad.,  160 

4  Mad.»  176 

L  Ii.  B.,  1  All:,  788 

See    Cbbtepioatb  ov  APMiinsTSATioir — 

BlQHT    TO    SXTB    OB    EZBOUTB    DBCBBB 
WITHOUT  CbBTIFIOATB. 

IX  K  B.,  17  Mad.,  108 
See  CoHPAiTY — WnrDiKQ-UP — Dutibb  and 

POWBBS  07  LiQUIDATOBS. 

[I.  Ii.  B.,  18  MiuL,  498 

See  Ck)NTBAOT~WAaBBlKa  Ck>FTBA0T8. 

(1.  Ii.  B.,  22  Bom.,  899 

See  CoBTBAOi  Act,  s.  28— Illbgal  Coh- 

TBA0T8— GbNBBALLT. 

[L  It.  B^  20  Mad.,  84 

See  Husbabd  and  Wifb. 

[8  B.  Ii.  B.,  872 

See  LBTTBB8  OT  Admibistbatiob. 

[L  I..  B.,  17  Mad.,  147 

See  Majobity  Act,  s.  8. 

[L  Ii.  B.,  17  Calo.,  944 

8  C.  L.  B.,  419 

I.  Ii.  B.,  21  Bom.,  281 

See   BiaHT   ov    Suir—CoyTBACTS    and 
AaBBEicBBTB    L  Ii.  B.,  17  Mad.,  262 

See  PBAonoB— CiTn  Cabb8— Lbatb    to 
Sub  ob  Dbpebp. 

[I.  Ii.  B.,  8  Calc  689 

1.  FOBM  OF. 
Document  without  ezprees 


promise  to  pay.— A  docament  is  not  a  promisiory 
note  if  it  does  not  contun  an  express  promise  to  pay. 
GOTIBD  GoPAii  V.  Balwabtbao 

[L  Ii.  B.,  22  BonL,  986 

-  Document  proposing  to  bor- 


row on  certain  conditions— iStomp  Ad,  X879 
— Propoeal— Contract  Act  (IX  of  1872J,  e  4,— 
A  letter  containing  a  request  to  borrow  a  certain  sum 
of  money  promising  that  the  same  should  be  repaid 
with  interest  on  a  certun  day  is  not  liable  to  stamp 
duty.  It  is  not  a  promissory  note,  but  a  mere  pro- 
posal under  s«  4  of  the  Indian  Contract  Act  (IX  of 
1872).  Dhobdbhat  Kabhabbhat  r.  Atuabaic 
HoBB8HyAB  .    I.  L.  B.,  18  Bom.,  669 

Kabatababahi  Mttdalub  o.  Lobambalammal 

[I.  L.  B.,  28  Mad.,  166  note 

8.  Acknowledgment.— The  plain- 

tilF  sued  on  two  documents,  signed  by  the  defendant, 
in  one  of  whieh  a  sum  of  fi:^03  was  stated  to  be 


PROMI880BY  JSrOTEB—condnued. 

1.  FOBM  OY— continued. 

"due  to  yon,  and  payable  on  the  16th  July  ; "  and 
in  the  other  a  sum  of  R515  was  mentioned  "for 
which  I  give  you  this  writiDg,  the  whole  amount  of 
which  ^  ill  be  paid  up  in  full  on  the  drd  of  August." 
Seld  to  be  not  mere  acknowledgments,  but  promis- 
sory notes.    Mabiok  Chund  r.  JoicooNA  Dobs 

[I.  Ii.  B.,  8  Calc,  646 


4.-- 


Uncertain  agpreement.— ^0/<i 


that  the  following  instrument  was  so  vague  and  in- 
definite in  its  terms  that  it  could  not  be  regarded  as 
a  promissory  note -.  "I,  J  M  C,  do  hereby  pro- 
mise to  pay  at  Allahabad  to  the  Manager  of  the  Agra 
Savings  Bank,  Limited,  the  sum  of  tilO  on  or 
before  the  15th  day  of  October  1876,  and  a  similar 
sum  monthly  every  succeeding  month,  for  full  value 
and  consideration  received :  dated  the  9th  September 
1876."    Cabtbb  v.  Aoba  Satin&s  Bank 

[I.  Ii.  B.,  6  AIL,  662 

6. —  Promissory  note  payable  to 

«*  bearer  on  demand  ** — Note  payable  whenever 
*dhani'  C^.e.  (he  owner)  may  demand — Dhani  not 
equivalent  to  "bearer** — Not  a  negotiable  inttru* 
ment— Paper  Currency  Act  (XX  ofl882J,  *.  25— 
Negotiable  Instrumente  Act  (XXVI  of  J881J,  ee.  4 
and  13. — The  plaintiffs  brought  a  suit  on  an  alleged 
promissory  note  of  the  defendants  for  H  2,126.  The 
note  was  in  Gu jarati,  in  the  form  of  an  account,  on  a 
loose  sheet  of  paper.  After  reciting  that  the  defen- 
dant had  borrowed  the  said  sum  of  -H  2,126  on  personal 
security,  and  that  interest  was  to  run  there  >n  at  a 
specified  rate,  the  document  continued  as  follows: 
"  The  same  (i.6.,  the  sum  borrowed  with  interest)  are 
payable  whenever  dhani  (the  owner  or  lender)  may 
demand  payment  there<;f."  The  defendant  contended 
that  the  note  in  question  was  in  form  one  payable  to 
"  bearer  on  demand,"  and  as  such  iUegal  and  void,  as 
being  in  contravention  of  the  provisions  of  s.  26  of  the 
Paper  Currency  Act  (XX  of  1882).  Seld  that  dhani 
was  not  in  the  ordinary  or  the  commercial  language  of 
the  Bombay  Presidency  equivalent  to  *' bearer"  in  the 
sense  that  word  was  employed  in  the  Paper  Currency 
and  Negotiable  Instruments  Acts,  and  that  the  docu- 
ment in  question  was  not  therefore  a  negotiable  instru- 
ment,  nor  obnoxious  to  the  provisions  of  the  former 
Act,  and  there  was  no  objection  to  a  suit  founded  upon 
it.    Jbtha  Pabkha  V,  Bavchaitdba  Vithoba 

[I.  Ii.  B.,  16  BonL,  689 

6. Proposal  for  a  loan— Co»/rac< 

Act  (IX  of  1872),  e.  2— Stamp  Act,  e.  3.--A 
letter,  reciting  a  request  for  a  loan,  calling  on  the 
addressee  to  pay  the  amount  to  the  bearer  of  the 
letter,  and  continuing,  "  this  sum  I  shall  repay  with 
interest  .    and  get  back  this  letter:   I 

request  you  will  not  neglect  to  pay  the  amount 
on  the  strength  of  this  letter,"  is  a  promissory  note 
and  not  a  mere  proposal  for  a  loan.  Chankamma  r. 
Attabna  I.  Ii.  B.,  16  Mad.,  288 


7. 


Negotiable  Instmments  Act 


(XXVI  of  1881).  S.  A—Stamp  Act  (1879),  ech.  /., 
art.  1. — A  debtor  signed  and  delivered  to  his  creditor 
an  unstamped  document  as  follows:   "The  account 
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PB0MI880B7  NOTES— «o»^f4i«0(2. 

1.  FORM  OY— concluded. 

ezecnted  on  ...  by  ...  to  ••  • 
The  amonnt  which  I  have  this  day  recdved  from 
you  in  cash  is  B700.  This  sum  I  am  bound  to  pay 
you.  Therefore,  adding  to  this  sum  interest  at  8 
annas  per  cent,  per  mensem,  I  am  liable  to  pay. 
This  is  the  account  io  this  manner  executed  with  my 
consent."  Meld  that  the  document  was  not  a 
promissory  note,  and    was    admissible  in  evidence. 

TiBCTPATHI  GOUlTDAir  o.  BAKA  BbDDI 

[I.  Ii.  R,  SI  Mad.,  4e 

8. CJontract    op   obligation.— A 

promissory  note  was  held  to  be  a  "contract  or  obli- 
gation "  under  s.  16  of  the  Begitration  Act  of  1864 
for  the  purposes  of  limitation.  Pyabi  Chand 
MiTTEB  «.  Fbazbb      .        .    6  B.  Xb  B.,  Ap.t  40 

S.  C.  Otvicxa£  AsBiaiTEE  9.  Fbazbb 

[14  W.  B.,  O.  C.»  51 

See  Lbblib  v.  Pubohabun  Mitteb 

[6  B.  L.  B.,  668 
16  W.  B.,  O.  C,  1 

9. NeoesBlty  of  delivery  of  note 

— MaJcing  of  noie,~  The  making  of  a  promissory 
note  is  altogether  the  act  of  the  maker,  and  delivery 
to  the  promisee  is  requisite  to  render  it  complete. 
WiBTBB  V.  BoiTND       ...     1  Mad.»  202 


10. 


2.  EXECUTION. 

-<  Evidence  as  to  execution— 


Probabilitieg,— CAse  in  which  it  was  held  on  the 
evidence  and  a  discussion  of  surrounding  probabilities 
that  the  first  Court  was  in  error  in  finding  that  a 
promissory  note  sued  on  had  been  executed  by  the 
defendant.  HrBBicHXTBK  Boss  v,  Mobibdba  Nath 
GhObb  .        .         .     !«.  B.»  19 1.  A.,  4 


U. 


3.  CONSIDEBATION. 

Note  given  In  payment  of 


loss  on  wagering  contract— ^c^  J^ZI  of  1848 
—Bom,  Act  III  of  1865.-- A  promissory  note  wMch 
has  for  its  consideration  a  debt  due  on  a  wagering 
contract  is  not  binding  in  the  hands  of  the  originiJ 
payee.    Tbika^c  Dahodhab  v.  Lala  Auibchabd 

[8  Bom.,  A.  C,  131 

12.  Note  gf^ven  x>artly  for  "  ba- 
lance of  bets  and  lotteries" — Lottery  Act  (V 
of  1844).  -  The  defendant  agreed  with  the  plaintifE 
to  take  the  plaintiff's  mare  ''Bridesmaid"  on  <* racing 
terms,"— all  winnings  to  be  divided  equally  between 
them,  and  the  plaintiff  to  have  the  option  of  claim- 
ing a  one-fourth  share  of  any  lottery  in  which  she 
might  be  bought  by  or  on  account  of  the  defendant ; 
the  plaintiff  to  keep  and  trun  "Bridesmaid"  for  B60 
a  month.  Subseouently,  the  plaintiff  agreed  to  keep 
and  train,  for  a  tike  sum  for  each  horse,  five  horses 
belonging  to  the  defendant.  The  defendant  having 
been  posted  as  a  defaulter,  the  plaintiff,  at  the  defen- 
dant's request,  advanced  certain  sums  to  the  Secretary 
of  the  Calcutta  Baces  to  ensJble  tho  defendant's 
horses  to  run.  « As  security  f6r  the  repayment  of  such 
advances,  and  of  a  sum  of  B  4,456^  which  had 
become  due  to  the  pl^trff,  and  which  included  an 


FBOMI8SOBY  KOTX8— ooN^fmMd. 

8.  CONSiraBATION---oo«e;«<{«<f. 

item  of  B1,14i9  for  "balance  of  bets  and  lotteries,"^ 
and  a  smaller  sum  in  respect  of  certain  tickets  in  the 
"Secundra  Baffle,"  the  defendant  gave  to  the  plain- 
tiff a  letter  of  hypothecation  of  hb  five  horses,  whereby 
it    was  agreed   that    in   case    of   the    defendant's 
default  the  plaintiff  should  be  at  liberty  to  sell  the 
horses.    The  defendant  made  d6£raUi,  and  the  plaintiff 
advertised  the  horses  for  sale.    On  the  same  day  the 
defendant  wrote  and  gave  to  the  plaintiff  a  letter, 
itatmg  that,  in  consideration  of  the  plaintiff's  with- 
drawing the  advertisement*  and  withholding  the  sale 
for  a  certain  period,  he  would  give  the  plaintiff  a 
promissory  note  for  the  balance  of  his  claim.    A  note 
for  B7,060  was  accordingly  given  by  the  defendant  ta 
the  plaintiff.    In  fhe  account  delivered  by  the  plaintiff 
to  the  defendant,  he  had  by  mistake  overcredited  the 
defendant  with  R744  in  an  item  headed  "  cash  recdved 
from  the  Secretary  ol  the  Calcutta  Baces,  balance 
of  racing  account,"  and  under  which  was  included 
the  following  item :  "  /.  O.  27.,  deducted  from  lottery 
account,   H^O."    On    receiving  information  of  the 
error,  the  defendant  gave  the  pluntiff  another  promis- 
sory note  for  H744.    In  an  action  on  the  notes  brouglit 
under  Act  V  of  1866,  the  plaintiff  obtained  a  decree, 
which  was  set  aside  on  the  defendant's  application,, 
and  leave  was  given  to  him  to  appear  and  defend. 
Written  statements  were  then  filed  on  the  plaintiff's 
application.    Keld  by  Maophbbsok,  «7.,  that  the  two- 
promissory  notes  were  given  as  security  for  the  whole 
of  the  plaintiff's  claim ;  that  the  items  for  "  balance 
of  bets  and  lotteries"  and  for  the  ."  Secundra  Baffle '^ 
being  rendered  illegal  by  the  Lottery  Act  (V  of  1844),. 
part  of  the  consideration  for  the  notes  was  Ulegal,  and 
no  action  was  maintainable  upon  them.    His  Lordship 
therefore  dismissed  the  plaintifPs  suit.    On  appeal, 
held  by  Couch,  CX,  that  the  promissory  note  for 
B7,000  was  not  vitiated  by  the  Bl,149  being  part  of 
the  consideration  for  it :  although  that  portion  of  the 
latter  sum  which  was  won  by  lotteries  was  obtained  by 
an  illegal  transaction,  it  was  not  illegal  for  the  defen- 
dant to  receive  the  money,  and,  having  done  so,  to  p«y 
the  plaintiff  his  share  or  to  promise  to  do  so.    But 
the  money  paid  in  respect  of  the  "  Secundra  Baffle,'^ 
being  money  paid  in  execution  of  an  illegal  porpooe* 
was  an  illegal  consideration  which  disentitled  the  plain- 
tiff to  recover  on  the  note.    Reld  further  that  the 
note  for   R744  was  given  upon  good  consideration. 
All  the  facts  of  the  case  being  stated  in  the  plaintiiPs 
written  statement,,  the  Court  nught  allow  the  plaint 
to  be  amended,  and  frame  an  issue  as  to  what  amonnt 
was  due  to  the  plaintiff  in  respect  of  the  consideration 
for  the  note  for  B7,000.    Keld  by  Mabkbt,  «/.,  that 
both  notes  were  good,  inasmuch  as  the  promise  con- 
tained in  them  did  not  spring  from,  nor  was  it  the 
creature  of,  the  original  illegal  agreement,  but  was  a 
separate  agreement.    Josbfh  v.  Solaito 

[9  B.  U  B.,  441 :  18  W.  B.,  4M 
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BndorBemeBt   to    a    third 


person  for  purpose  of  aUowiag  him  to  wob 
— Aeeiffnment  of  negotiable  inetruffseaf. — ^There  is 
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nothing  illegal  in  the  tme  holder  of  a  promiuory  note 
endorsing  it  to  another  penon,  with  the  express  object 
•of  allowing  him  to  sne  npon  it.  Bavlal  Mookbbjbi 
o.  Habak  Chaitdka  Dbab 

[8  B.  L.  B.»  O.  C,  180:  12  W.  B^  O.  O.,  9 

14. Benami  tranBaction— J2t^*^ 

of  benamidar  to  sme  on  note,— The  payee  and  holder 
•of  A  promissory  note  is  not  debarred  from  tning  on  it 
by  reason  of  the  fact  that  a  third  person  is  really 
interested  in  it.    Bojjakha  o.  Vbvkatabaicatta 

(X  Ii.  B.,  21  Mad.,  80 

16. Minof^M  9uit  hjt 

another  next  friend — Right  to  sue  on  note  not 
•endorsed, — An  infant  sued  by  his  next  friend  to 
recover  the  balance  dne  on  a  promissory  note  alleged 
to  have  been  made  and  delivered  on  account  of  his 
estate  to  his  mother  and  guardian  who  had  not  endorsed 
the  note.  Held  that  the  suit  was  maintainable  in 
Hhe  absence  of  an  endorsement.  GuBxririTBTi  r. 
SiTATTA  .    L  Ii.  B.,  21  Mad.,  891 


16. 


Asaignment  of  promiaaory 


note  by  endoraement — Negotiable  Instrument* 
Act  fXXVI  of  1882J,i,8— Bight  of  suit— Benami- 
dar. — An  endorsement  legally  made  of  a  promissory 
■note  followed  by  delivery  of  it  to  the  endorsee  makes 
him  the  "holder"  of  it  within  the  meaning  of  s.  8  of 
the  Negotiable  Instruments  Act,  and  he  can  sue  npon 
the  notci  although  he  may  be  a  benamidar  of  the  real 
Ofmer  of  the  note.  Sabat  Chukbeb  Dutt  v.  Ebdab 
NathDabb   ....    2  C.  W.  N.,  286 

17. 


Suit   by    endoraee   agalnat 

maker  -  l&ndore^ment  of  overdue  not  e.—In  a  suit  by 
endorsee  against  the  maker  qf  a  promissory  note  pay- 
able on  demand,  the  defence  was  that  there  were 
dealings  in  skins  between  the  defendant  and  the  payee, 
«nd  an  agreement  was  made  by  which  the  payee  was 
to  pay  the  defendant  fi 4,500  as  an  advance  npon 
goods  to  be  supplied  by  the  defendant  to  the  payee ; 
that  the  money  was  paid,  and  the  promissory  note 
sued  on  was  made  and  delivered  as  an  acknowl^g- 
ment  of  the  receipt  of  the  money  and  as  a  security 
for  what  should  be  due  to  the  maker  in  respect  of 
the  dealings.  The  defendant  stated  that  the  state  of 
the  accounts  between  him  and  the  maker  showed  a 
balance  in  favour  of  the  defendant,  and  notice  to  the 
plaintiff  of  these  facts  was  alleged.  The  note  was 
endorsed  to  the  plaintiff  two  years  and  eleven  months 
ftfter  date.  Held  that,  although  the  evidence  failed  to 
make  out  notice  to  the  plaintiff,  the  note  when  endorsed 
was  an  overdue  ^ote,  and  that  the  plaintiff  took  it 
subject  to  the  then  state  of  the  accounts  between  the 
payee  and  the  defendant.  Cohmtj5i>t7K  Mohidbbk 
Saib  V,  Obbb  Mbbbah  Saib  7  Mad.,  271 


la 


JCndoraemeiit  of  note  ovev' 


due— JToftf  on  demand — Be- endorsement . — Before  a 
promissory  note  on  demand  can  be  treated  as  overdue 
in  the  hands  of  an  endorsee,  there  must  be  some  evi- 
dence  of  demand.  The  re-endorsement  of  a  discharged 
promissory  note  cannot  revive  the  liability  of  the 
maker.    Commundnn  Mohideen  Saib  v.  Oree  Meerah 
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Saib,  7  Mad.,  S75,  followed.  The  fact  that  the 
endorsee  of  a  promissory  note  becomes  one  of  the 
members  of  a  firm  which  has  undertaken  to  discharge 
the  liability  created  by  the  maker  of  the  note  does  not 
discharge  the  obligation  on  the  note  so  as  to  invalidate 
re-endoraement  for  valn^  Vait  iHaBH  e.  Dhunva 
LallLai&ah      •  L  Ij.  B.»  6  Mad.9 106 


19. 


Beoeipt  endoraed  on  note— 


Presumption  o/}7ayms»^.— Though  a  receipt  on  the 
back  of  a  bill  of  exchange  or  promissory  note  primd 
facie  imports  that  the  bill  or  note  has  been  paid,  yet 
the  receipt  is  capable  of  being  explained ;  and  if  it 
appears  that  the  bill  or  note  has  not  been  paid,  and 
that  another  bill  or  note  was  substituted  for  it,  the 
Court  will  not  be  justified  in  concluding  that  the 
party  who  gave  up  the  note  in  that  way  meant  that 
the  debt  .secured  by  the  note  was  to  be  considered  to 
have  been  paid.  Stbwabt  r.  Delhi  and  Lonsoit 
Bank 17W.  B.,a01 


20. 


Salt  to  recover  money  due 


on  a  promiaaory  note  by  aaaigrnee  of  rlghta 
of  payee  not  being  endorBee— Negotiable  7«- 
struments  Act,  1881,  ss,  8,  9, — K  executed  a  promis- 
sory note  on  demand  for  ii  6,000  in  favour  of  iS  in 
1882.  In  1884  5  by  an  agreement  in  willing 
assigned  all  her  property,  including  the  promissory 
note,  to  M,  but  did  not  endorse  over  the  promissory 
note  to  M.  M  assigned  his  rights  in  the  promissory 
note  to  a  bank  in  payment  of  a  debt.  In  a  suit  by  M 
and  the  bank  against  K  and  S  to  recover  the  principal 
and  interest  due  on  the  note, — Meld  that  the  plaintiffs 
could  not  maintain  the  suit.  P attat  Am  b adi  Mabab 
V.  Kbibhhan  L  Ij.  B,  11  Mad.»  290 


21. 


Suit  by  aaaignee  by  invalid 


endoraement — Claim  also  on  the  original  debt  in 
respect  of  which  note  was  given— Maintainability  of 
suit.— The  purchaser  of  the  assets  of  a  bank  in  liqui- 
dation, which  assets  included  a  debt  due  by  defendants 
to  the  late  bank  and  a  promissory  note  given  in  respect 
of  that  debt,  sued  defendants  on  the  promissory  note  as 
well  as  on  the  original  debt  in  respect  of  which  the 
note  had  been  given.  The  note  had  not  been  endorsed 
until  after  the  bank  had  been  wound  up  and  had 
ceased  to  exist,  and  the  endorsement  had  been  held  to 
be  invalid.  Held  that  plaintiffs  were  entitled  to 
sue  for  the  original  debt,  ^ven  though  they  were  not 
entitled  to  sue  on  the  promissory  note.  Pothi  Beddi 
V.  Velagudasivan,  L  L.  JB.,  10  Mad.,  94,  referred 
to."  Bakaohabtdba  Bao  17.  Vbnkatabamaha  Attab 

£r  li.  B.»  28  Mad.,  627 


22. 


Bill  of  exchange — Endorser  of 


note  or  bill.  Bights  of-^Bight  to  securities  deposited 
of  endorser  paying  the  holder  of  note  or  bill  - 
Surety.— The  same  rule  is  applicable  to  the  endorser 
of  A  promissory  note  that  applies  to  the  endorser  of  a 
bill-of -exchange,  that,  if  he  pays  the  holder  of  it,  he 
is  entitled  to  the  benefit  of  the  securities  given  by  the 
maker  in  the  one  case,  the  acceptor  in  the  other,  which 
the  holder  has  in  his  hands  at  the  time  of  the  payment, 
and  upon  which  he  has  no  claim  except  for  the  note  or 
bill     Ihtncam  F09  Sr  Co.  ▼.  Norih  and  South  Wales 
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Bank,  L.  JZ.,  6  Ap,  Cat.*  1,  referred  to.  Promiaaory 
nofces  made  by  an  agent,  acting  for  himself  and  for  his 
principal,  were  secured  by  the  deposit  of  title-deeds  of 
property,  belonging  to  the  principal,  in  the  hands  of 
a  Jbank  which  discounted  the  notes,  and  the  latter 
were  paid  at  maturity  by.  &n  endorser.  Held  that 
the  endorser  was  entitled  to  a  transfer  of  the  deeds  to 
him  as  security,  without  further  assent  from  the 
owner.  Held  also  that  he  was  entitled  to  have  them 
transferred  to  him  on  the  ground  that,  as  a  fact,  the 
agent,  acting  within  the  principal's  authority,  had 
agreed  that,  in  consideration  of  his  paying  the  amount 
of  the  notes  to  the  holder,  he  should  have  this  security, 
the  bank  assenting.  Aga  Ahubd  Ispahaki  v. 
Cbisp  L  Ij.  H.,  19  Cala»  242 

[Ii.  B.,  19  L  A.,  24 


23. 


Iiiability    of  maker,    Dis- 


Charge  of—  Failwre  to  present  note  at  due  date.- 
Semhle — ^The  maker  of  a  promissory  note  is  not 
discharged  by  the  holder's  failure  to  present  it  at  due 
date.    Bamasistnayya  v.  Kassim 

[I.  I..  B.  13  Mad.,  172 


24. 


-  Promissory  note  not   pre- 


sented for  payment  at  TcMVaxity -^Negotiable 
Instruments  Act  ('XXVI  of  1881  J,  is,  64,  66— 
Effect  oj  non-presentment. — Held  that  the  non- 
presentment  for  payment  at  maturity  of  a  promissory 
note,  the  presentment  of  which  is  required  by  s.  66  of 
the  Npgotiable  Instruments  Act,  1881,  has  not  the 
effect  of  relieving  from  liability  the  maker  of  the  note. 
Farzand  Alt  v.  Agra  Savings  Bank,  Weekly  Notes, 
All.,  1896,  SOI,  and  Eamakistnai/.t/a  v.  Kassim, 
I.  X.  B.y  J 3  Mad.,  172,  followed.  Phfl  Chaitd  r. 
Oakoa  Ghulam  L  Ij.  R.,  21  AH.,  460 


25. 


Effect  of  an    invalid   en< 


.dorsement  of  a  promissory  note  by  payee  - 

Negotiable   Instruments   Act   (XXFI  of    1881J, 
t,  46 — Note  recovered  bft,  but  not  re-indorsed  to, 
the  pagee»  -The  defendant  gave  plaintiff  a  promissory 
note  payable  on  demand.     The  plaintiff  endorsed  the 
note  to  a  third  party,  a  creditor  of  his,  who  sued  the 
defendant  on  the  note  on  his  refusal  to  pay.     The 
defendant  pleaded  that  it  had  been  agreed  between 
the  payee  and  himself  that  the  note  should  not  take 
effect  until  the  payee  had  performed  certain  condi- 
tions which  remained   unperformed.     The  suit  was 
accordi^igly  dismissed.     The  plaintiff  thereupon  paid 
the  endorsee  and  took  back  the  note,  which>  however, 
was  not  re-indorsed,  and  instituted  the  present  suit 
against  the  def  end^mt,  who  pleaded  that  the  property 
in  the  note  was  not  vested  in  the  original  plaintiff  so 
as  to  enable  him  to  maintain  the  suit.     On  the  decease 
of  the  plaintiff  before  the  trial,  his  sons  were  substi- 
tuted as  plaintiffs     Held  that,  although  the  propiSrty 
in  a  promissory  note  payable  to  order  on   demand 
passes  by  endorsement  and  delivery  (Act  XXVI  of 
1881,  s.  46),  the  endorsement  in  this  case  had  been 
declared  invalid  in  the  suit  referred  to,  and  must  there- 
fore be  treated  as  cancelled,  and  consequently  the 
property  in  the  note  was  vested  in  the  plaintiff  at  the 
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date  of  the  suit  so  as  to  enable  him  to  maintain  it. 
Mabimuthu  Pillai  v.  Ebishkabaki  Chbtti 

[I.  Ii.  B.,  17  Mad.,  187 


26. 


Assignment  by  payee  of  all 


his  property  inoluding  the  promissory  note 
— Negotiation  ■  Absence  of  endorsement — Negoti' 
able  Instruments  Act  fXXVIofl881J,ss.8and9,^ 
A  promissory  note  payable  to  payee  or  order  cannot 
be  negotiated  by  the  mere  assignment  by  the  payee  of 
all  his  property  Including  the  note.  PcUtat  Amhtsdi 
M'frar  v.  Krishnan,  I,  L.  R.,  It  Mad,,  29,  fol- 
lowed.   Abbot  Chbtti  «.  Ramaohandba  Ratt 

[I.  Ii.  B.,  17  Mad.,  461 


27. 


Contemporaneous  collateral 


agreement  consistent  with  the  terms  of 
the  promissory  note— JSt^A^  of  suit  vndsr 
Ch.  XXXIX,  Civil  Procedure  Code.— The  plaintiffs 
advanced  money  to  defendant  for  the  supply  of 
certain  goods.  On  defendant's  failure  to  supply  the 
goods,  plaintiffs  pressed  for  repayment,  and  a  promis- 
sory note  payable  on  demand  for  the  amount  due  was 
executed ;  at  the  same  time  an  agreement  was  entered 
into  by  defendant  to  liquidate  the  amount  due  on  the 
promissory  note  by  fortnightly  consignments,  the  con- 
signment to  be  made  within  fourteen  days  of  the  date 
of  the  promissory  note.  On  defendant's  failure  to 
send  the  consignments  as  promised,  a  suit  was 
brought  under  Ch.  XXXIX,  Civil  Procedure  Code. 
Held  that  the  suit  was  rightly  filed  under  Ch.  XXXIX ; 
that  the  agreement  to  liquidate  the  amount  due  by 
fortnightly  consignments  was  a  collateral  undertaking 
consistent  with  the  existence  of  the  note  containing  an 
absolute  promise  to  pay ;  that  such  collateral  agreement 
was  no  answer  to  tne  ^uit  on  the  promissory  note ; 
and  that  the  plaintiff  was  entitled  to  a  decree.  Sikoh 
V,  Mahohbd  Shbbibp      .  L  L.  B.»  18  Mad.,  868 

2a 


Promissory  note  by  member 

of  an  undivided  Hindu  fAmily—Liabilitg  of 
other  member — Negotiable  Instruments  Act   (Act 
XXVI  ofl'^81),  ss.  4,  26,  ^.— The  maker  of  a  pro- 
missory  note  (executed  in  plaintiff's  favour),  being 
a  member  of  an  undivided  Hindu  family,  had  bor- 
rowed from  plaintiff  the  money  represented  by  the 
note  and  purchased  therewith  land  for  the  benefit 
of  the  family,  which  consisted  of  himself  (the  maker 
of  note),  an  uncle,  and  the  sons  of  the  uncle.    The 
uncle  had  always  recognized  the  debt  as  a  family 
debt,  and  the  land  purchased  with  the  money  bor- 
rowed had,  in  a  subsequent  division  of  property,  ibeea 
allotted  to    the  uncle  and  his  sons,  who  had  also 
agreed  with  the  maker  of  the  note  that  they  would 
discharge  the  debt.     On  a  suit  being  brought  against 
the  maker  of  the  note,  as  well  as  the  uncle  and  his  tons, 
— Held  (per  Shbphabd  and  Sxtbrahmakia  Attab, 
JJ,  (Dayibs,  J.,  dissenting),  that  all  the  members 
of  the  undivided  family  were  liable.    Per  Sttbbah- 
ICANIA  Ayyab,  J, — Even  assuming  that  the  maker 
of  the  note  was  not  the  manager  of  the  family,  he  was 
the   agent  of   his  oo^parceners    when  buying   the 
land  and  raising  the  loai\,  and  his  acts  as  such  agent 
bound  the  uncle  who    expressly  assented  to  them  ; 
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also  that,  inasmtich  as  the  uncle  was  liable,  his  sons 
must  be  also  held  liable  for  the  debt  to  the  extent 
to  which  they  were  interested  in  the  family  property, 
and  that  even  if  they  were  minors  when  the  money 
was  borrowed.  Whether,  having  regard  to  ss.  233 
and  234  of  the  Indian  Contract  Act,  a  principal  can- 
not be  proceeded  against  upon  a  negotiable  instru- 
ment executed  by  an  agent  in  his  <mu  name — 
Quare,  Per  Dayibs,  </.— (1)  Had  the  sait  been 
brought  on  a  bond,  or  on  the  debt  of  which  the  pro- 
missory note  afforded  evidence,  other  members  of 
the  family  might  have  been  held  liable  as  well  as  the 
maker  of  the  note,  on  the  ground  that  the  latter 
represented  them.  But  in  the  case  of  a  suit  on  a 
promissory  note  (as  this  suit  was)  no  such  representa- 
tion could  be  alleged  unless  the  persons  said  to  be 
represented  appeared  by  name  on  the  face  of  the 
document ;  (2)  where  the  name  of  only  one  person 
appears  on  a  promissory  note  and  he  does  not  purport 
to  make  it  on  behalf  of  any  one  but  himself,  none  but 
the  maker  can  be  held  liable  to  discharge  it.  Ebishna 
Atyab  v.  Kb  IB  hh  as  ami  Attab 

[I.  I..  B.,  28  Mad.,  587 

FBOFEBTY. 

See  Cases  tthdeb  Attach mbht—Sitbjbots 
OB  Attachmbnt. 

See  Cases  xtndbb  Joikt  Pbopbbty  akb 
Joint  Family  Pbopbbty. 

. at  dispoeal  of  Qovernment. 

See  Bight  ob  Sitit— Pbopbbty  at  Dis- 
posal Oy  GOVBBNMENT. 

(X  Ii.  B.,  19  Bom.,  668 

See  Tbbasfbb  Tboyb. 

[L  Tm  B.,  19  Bom.,  668 

decreed    to  plaintiff.  Order  for 

production  of— 

See   ExBcxrriOK   op  DboBbb — Mods    ob 
ExEOVTioK— Gbkbbally>  eto. 

[8  W.  W.,  819 

Description  of— 

See    Cases   xtitdbb    BBGiSTBATioir  Act, 
s.  21. 


Divesting  of— 


See  Casbs  ukdbb  Hindtt  Law— A]>option 
— Ebfbot  ob  Adoptioit. 

See  Casbb  ukdbb  Hikpu  Law^-Inhbbit- 

ANCB— DlTBBTHra  OB,  EXOLVSIOV  BBOM, 
ABD  FOBBBITUBB  OB,  IbHBBITABOB. 

See  Casbs  tthdbb  Hibdv  Law— Widow — 
DiSQVAUBioATioir- TJhohabtity. 

See  Will — CovsTBuonoir. 

rrL.B.,4Calo.,  420 

1  Ind.  Jar.,K.  8.,  876 

I. KB.,  6  AIL,  688 

I.  Ii.  B.,  16  Mad.,  448 


^ROFEBTY—eoncIitded, 

found  on  accused. 

See  Cbucikal  Pbooedube  Codes,  s.  617. 

[L  Ii.  B.,  24  Calc,  499 
1  C.  W.  N.,  488,  661 

ixi  different  districts. 

See  JuEisDiCTioN -Suits  bob  Land— 
Pbopbbty  nr  Dibbbbbnt  Distbicts. 

Injury  op  obstruction  to  enjoy- 
ment of— 

See  Ibjubotiok  ~  Spbcial  Cases  -  Ob- 
stbuotion  ob  Injuby  to  Bights  ob 
Pbopbbty. 

See  Casbs    ubdbb    Bioht    ob   Suit— 
Ibjuby  to  Ehjoyment  ob  Pbopbbty. 

in  the  soiL 


See  Pishbby,  BiaHT  ob    24  W.  B.,  200 

[W.  B.,  1864,  68 

I;  Ii.  B.,  9  Calc,  188 

L  In  B.,  10  Calc,  60 

IW.B.,79 
Marsh.,  884:  2  Hay,  668 

See  OwirBBBHip,  Pbbsumptiob  ob— 

[L  Ii.  B.,  9  Mad.,  176,  286 

See  Sakad  I.  Ij.  B.,  1  Bom.,  628 

not  in  esse,  Fledge  of— 

See  Stamp  Aot,  1869,  s.  8. 

[L  Ii.  B.,  2  Calc,  68 

on  which  duty  has  been  paid 

in  England. , 

See  Codbt  Fees  Act,  sch.  1,  cl.  11. 

[L  L.  B.,  4  Calc,  726 
on  which  there  is  a  mortgage  or 


incumbrance. 

See  Coubt  Fbbs  Act,  soh.  1,  ol.  11. 

[8  B.  L.  B.,  Ap.,  48 

6  N.  W.,  214 

I.  Ii.  B.,  1  Bom.,  118 

Bestitution  of.  Order  for— 

JExecuUon  of  decree — 

Poee^siion  under  decree— Pevereal  of  decree — Res^ 
iitution  of  property  after  revertal  of  decree— Mesne 
proflte— Civil' Procedure  Code,  »,  244,— A  Court 
reversing  a  decree  under  which  possession  of  property 
has  been  taken  has  power  to  order  restitution  of  the 
property  taken  possession  of,  and  with  it  any  mesne 
profits  which  may  have  accrued  during  such  posses- 
sion. MooKOOND  Lall  Pal  Chowdhbt  v.  Maho- 
HBD  Same  lisAH         .     [I.  !«.  B.,  14  Calc,  484 


seised  by  police. 


See  Cbdcimal  Pboobdfbb  Codes,  s.  528. 

[L  Ii.  B.,  17  Bom.,  748 
I.  Tu  B.,  22  Calc,  761 

—  subject  to  a  trust. 


See  Coubt  Fbbs  Act,  soh.  I,  abt.  11. 

[6  B.  Ii.  B.,  Ap.,  188 

^   11  B.  Ii.  B.,  Ap.,  89 

14  B.  Ii.  B.,  184 

7  B.  L.  B.,  67 

I.  Ii.  B.,  20  Calc,  676 
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7BOFBIBTAB7  BIGHT. 

See  BoiTKDAEr  .    SW.  B.,  848 

[8  W.  B.»  426 

Proprietary  right— Mo/ueeil  Court* 

-^Legal  and  equitable  right*  to  property,— In 
mofoMil  Courts  in  th'u  coantry  there  ib  no  dutinc- 
iAaa  between  legal  right  and  equitable  right  to  pro- 
perty. There  is  bnt  one  kind  of  proprietary  right 
not  divinble  into  parts  or  aspects.  Sbbdsb  Kazsbb 
Am  Kha»  r.  Ojooi>hta  Bam  Khan.  Huksoob  Am 
Khan  «.  Ojoodhya  Bam  Khan     .    8  W.  B.,  888 

PBOBECUTION. 

See  Abatement  of  Pbobboution. 

[4  MacU  Ap.»  66 

* 

Ck>inme]ioemeat  of— 

See  Casbs  undbe  Commaint — Institu- 
tion Of  Complaint  and  Nbobbsabt 
Pebliminabibb. 


Bevival  of— 


See  Cabbs  undbe  Complaint — ^Bbyital  op 
Complaint. 

See  TTNDBE  Bbvision    Ceiminal  Cabbb— 

DiSOHABOB  OP  ACCFSBD. 

See  Bbtision— Ceiminal  Cabbs— Bbtital 
OP  Complaint  and  Bbteial. 

—  Withdrawal  from — 


See  PuBUO  Peobbcvtoe. 

[L  Ia  B.,  8  AlU  281 


PB08PBCTUS. 


See  Company— Aetiolbb  ov  Abbooiation 

ANP  LlABUJTT  OP  ShABBHOLDIEB. 

[I.  Ii.  B.,  1  Bom.,  820 


PBOSTITUTfiS. 


1. 


See  Mahombdan  Law— Guaedian. 

[LL-B^l  AIL,  688 

— Suit  for  rent  of  lodgings  let  to  — 

See  Landlobd   and   Tenant— Tbnavct 
BOB  Immobal  Puepobbb. 

[8  B.  Ii.  B.,  Ap.,  87 

BegiBtration  of  proetitntee 


^AeiXIP  of  1868,  st.  It  and  Bl—Junisdiction 
■of  Magistrates  to  entertain  pleas  of  irregularitg  in 
the  registry — Posseesion  of  registrg  ticket* — Under 
Act  XIV  of  1868>  the  ipolice  are  not  empowered  to 
put  a  womnn  on  the  register  of  "  common  prosti- 
tutes" against  her  will.  The  penalty  prescribed  by 
s.  11,  Act  XIY  of  1868,  for  disobedience  of  any  of 
its  rules  is  for  a  **  woman  who  voluntarily  registers 
herself  as  a  common  prostitute."  A  Magistrate  has 
authority  to  hear  any  objection  urged  by  a  woman 
chained  with  disobedience  of  the  rules  under  Act  XIY 
of  1868  against  the  legality  of  her  registry,  or  that 
Ae  is  not  a  common  prostitute.    The  possession  of  a 


PBOSTITUiaiS— tfOM^iM. 

regiikry  ticket  is  not  ssiBcieBt  eviioioe  of  being  a 
common  prostitute.  In  vsb  oabb  of  Laehimani 
Baub     ....    dB.  I«.B^  A.  Cr^TO 

B.  C.  Qmnr  o.  Lttkbimonbb  Baub 

(12  W.  B,  Cr^  66 

2. Act  XIV  of  2868, 

ss.  11,  91—Bufes  IS  and  87  passed  under  tJke  Act 
— Magisftrate,  Competeneg  of— Jurisdiction. — Any 
woman  desirous  of  ceanngto  carry  on  the  business 
of  a  common  prostitute  is,  under  the  provisions  of  the 
Contagions  Diseases  Act,  1868,  absolutely  entitled  to 
hare  her  name  removed  from  the  register ;  and  any  rule, 
or  portion  of  a  rule,  purporting  to  hare  been  framed 
under  the  provisions  of  that  Act  which  places  any 
obstacle  in  the  way  of  her  doing  so  is  ultra  vires,  and 
therefore  void.  Where  a  woman  is  prosecuted  before 
a  Magistrate  under  a.  11  of  Act  XIV  of  1868,  sh^  is 
not  precluded  from  pleading  that  she  has  ceased  to  he 
a  common  prostitute,  and  that  she  has  taken  steps^ 
under  s.  21  and  the  rules  framed  thereunder,  for  the 
removal  of  her  name  from  the  register;  aad  the 
Magistrate  is  competent  to  entertain  such  a  defence. 
Bmpbbbb  v.  Kibtab  Baub 

[I.  Ii.  B.,  8  Calo.»  168:  7  C. !«.  B.,  187 

PBOsnruTioN. 


Obtaining  poeseBBion  or  disposal 


of  minor  for  purposes  of— 

See  Cabbb  undeb  Pbral  Code,  bb.  382, 
873. 


PBOTECTOB  OF  IjABOTTBEBB. 

See  Bengal  Act  YI  of  1865. 

[8  B.  X..  B,  A.  Or.,  88 

FBOVINCIAL  BMAIili  CAUSE  COUBT 
ACT(IXOPlS87). 

See  MUNBIP,  JUEIBDIOTION  OP. 

[L  Ii.  B,  80  If  ad.,  166 

See  Cabbb  vndbb  Small  Caubb  Coitbt, 

MOTUBBIL.  / 

See   Cabbb  undbb   Spboial   ob   Second 
Appeal — Small  Caubb  Couet  Suits. 


s.  16. 


See  Valuation  op  Suit—Suits. 

[L  Ii.  B,  24  Gala,  881 

—  s.  16. 

See  MuNBip,  Jubibdiction  op. 

[I  K  B,  18  Mad.;  477 

See  Bepbebngb  to  High  Coubt — Citil 
Cabbb  L  L.  B»  21  Calo.,  248 


S.17. 


See  'Ct¥iL  Pbocbdubb  Code,  1882,  s.  108. 

[2  C.  W.  N.,  688 
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PROVINCIAL  SMALL  CAUSE  COXJBT 
ACT  (IX  OF  1887)  concluded. 

B.28. 

See  MUKSIP,  Jubisdicticu  op. 

[L  L.  B.,23  Calc,  425 

B.24. 


See  Appeal — Obdbbs. 

[I.  L.  B.,  15  MacL,  88 

—  B.  25. 

See  DiSTBlCT  JUDG^B.  JUBISDICTION  OP. 

[I.  L.  R.,  24  Bom.,  311 

See  Judgment— CiTiL  Cases— Fobm  and 

CONTEWTB  OF  JUDGMENT. 

[L  L.  R.,  13  All.,  53a 

See  Lettbbs  Patent,  High  Coubt,  N.-W. 
P.,  CL.  10        .    I.  L.  B.,  15  All.,  373 

See  Cases  undbb  Betision— Ciyix  Cases 
—Small  Cause  Coubt  Cases. 

—  88. 25  and  27. 


See  Lettebs  Patent,  High  Coubt,  cl.  15. 

[I.  L.  B.,  17  Mad.,  100 
I.  L.  B,  23  Mad.,  169 

8.  33. 

See  SuBOBDiNATE  Judge,  Jubisdiction 
OP        .        .1.  L.  B,  14  Bom.,  371 

B.85. 

See  MuNg«p,  Jubisdiction  op. 

[L  L.  B.,  19  Mad.,  445 

/S^eTBANSPEB   OP    CiTIL   CaSE— GeNEBAL 

Cases    .        .    I.  L.  B.,  13  All.,  824 
[I.  L.  B,  23  Bom.,  382 

Bch.  II,  cl.  e. 

See  Attachment— Subjects  op  Attach- 
ment—Pbopebtf  AND  IntBBEST  in  PbO- 
pebty  op  Vabious  Kinds. 

[I  L.B.,11A1].,  80 

PBOVOOATION. 

See  Cases  undbb  Culpable  Homicide. 

PUBLIC  BODY. 

Delegation  of  powers  to— 

See  PoBTS  Act,  s.  6    I.  L.  B.,  17  Mad.,  118 

PUBLIC   DEMANDS  BBCOVBBY   ACT 
(BENGAL  ACT  VII  OP  1880). 

See  Appeal— Obdebs. 

[L  L.  B,  22  Calc,  419 

See  Limitation  Act,  1877,  s.  14. 

[L  L.  B.,  20  Calc,  264 

See  Limitation  Act,  1877,  abt.  12. 

[I.  L.  B.,  23  Calc,  775 
L.  B,  23  I.  A.,  45 

See  Review— PowEB  to  Beview. 

[I.  L.  B.,  22  Calc,  419 

TOL.  rr 


PUBLIC  DBMANDB  BECOVBBY  ACT 
(BENGAL  ACT  VII  OP  1880) -continued. 

!•  ; 8.  2— Bengal  Act  VII  of  1868, 

8,  8— Certificate  of  sale  —Evidence  oftufficieney  of 
service  of  notice  of  sale  -  Act  XI  of  1859,S,  2  of 
the  Public  Demands  Recovery  Act  (Bengal  Act  VII 
of  18S0),  which  enacts  that  '  that  Act,  so  far  as  is 
consistent  with  the  tenor  thereof,  shall  be  construed 
as  one  with  Act  XI  of  1859  and  Bsngal  Act  VII  of 
1858,"  does  not  extend  the  effect  of  s.  8  of  Bengal 
Act  VII  of  1868  to  a  sale-certificate  granted  under 
s.  19  of  Ben-al  Act  VII  of  1880,  so  as  to  make  such 
a  certificate  conclusive  evidence  of  the  sufficiency  of 
the  service  of  the  notices  of  sale  under  the  last-named 
Act.    Pttlin  Chandba  Roy  v.  Akbab  Hossein 

[I.  L.  B.,  21  Calc,  350 

BhOLA  NaTH  MAITI  V,  MAHlNUDDIlf  MOHOMED 

[I.  L.  B.,  21  Calc,  350  note 

2. ; and  8  1—Benjal  Act  VII  of 

1868,  s*  8— Certificate  of  sale— Evidence  of  suffici- 
ency of  service  of  notice— Act  XIofl859,  s,  2S—Sale 
for  arrears  of  rent.— S,  8  of  Bengal  Act  VII  of  1868 
does  not  apply  to  a  certificate  of  title  granted  to  a 
purchaser  at  a  sale  in  execution  of  a  certificate  issued 
under  s.  7  of  Bengal  Act  VII  of  1880  for  arrears  of 
rent  alleged  to  be  due  to  an  estate  under  the  Court 
of  Wards,  but  it  is  limited  in  its  application  to  the 
two  descriptions  of  certificates  of  title  therein  referred 
to,  namely,  certificates  granted  under  s.  23  of  Act  XI 
of  1889  and  those  granted-  under  s.  11  of  Bengal 
Act  VII  of  1S68.  Fulin  Chandra  Roy  v.  Akbar 
Hossein,  J.  L,  R„  21  Calc,  350,  and  Bhola  Naik 
Maiti  v.  Mohinuddin  Mahomed,  L  L.  J2.,  21  Calc, 
SoO  note,  approved.  Bishahbeb  Halbeb  r.  BoNO- 
mauHaldeb       ,        .    I.  L.  B.,  26  Calc,  414 

[3  C.  W.  N.,  233 

3. and  bb.  8, 10, 19— Beny.  Act 

VII  of  1868,  s.  2— Sale  for  arrears  of  road  cess 
— Suit  to  set  aside  sale— Ground  for  setting  aside 
sale  under  certificate— Act  XI  of  1859,  s.  38^ 
Civil  Procedure  Code,  ss,  290,  311,  812.— Neither 
the  provisions  of  s.  33  of  Act  XI  of  1859  nor 
those  of  s.  2,  Bengal  Act  VII  of  1868,  affect  the 
jurisdiction  of  the  Civil  Court  to  entertain  a  suit 
to  set  aside  a  sale  under  a  certificate  on  any  of  the 
following  grounds,  namely,  that  oio  arrears  were  due 
at  all,  that  no  notice  was  served  in  accordance  with 
the  provisions  of  Bengal  Act  VII  of  1880,  or  that  the 
provisions  of  s.  290  of  the  Civil  Procedure  Code  were 
infringed.  The  words  "  in  respect  of  sales  in  execution 
of  decrees"  in  s.  19  of  Bengal  Act  VII  of  1880  do 
not  include  any  proceedings  instituted  after  the  sale 
for  setting  it  aside.  Ss.  811  and  312  therefore  of  the 
Civil  Procedure  Code  do  not  apply  to  sales  under 
a  certificate.  The  infrir^ement  of  the  provisions 
of  s.  290  of  the  Civil  Procedure  Code  is  not  a  mere 
irregularity,  but  vitiates  the  sale.  Bakshi  Nand 
Kishore  v.  Mnlak  Chand,  L  L.  B.,  7  AIL,  289. 
The  provision  in  s.  8  of  Bengal  Act  VII  of  18S0,  as 
to  the  certificate  becoming  absolute  and  acquiring 
the  force  and  effect  of  a  final  decree,  does  not  come 
into  operation  unless  the  notice  required  by  s.  10 
is  actually  served.  The  only  remedy  of  a  judgment- 
debtor  where  property  has  been  sold  in  execution  of  a 
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FUBIJC  DEMANDS   RECOVER7  ACT 
(BENGAli  ACT  VII  OF  lB80)-<iontinued. 

certificate  issned  under  Bengal  Act  YII  of  1880,  and 
who  baa  anstained  snbetantial  injury  by  reason  of  a 
material  irregularity  in  publishing  or  conducting 
the  Bale,  u  by  way  of  an  appeal  under  s.  2  of  Bengal 
Act  VII  of  1868.  The  effect  of  s.  2  of  Bengal 
Act  VII  of  1880  is  that  Act  XI  of  1859,  and  Bengal 
Act  VII  of  1S68,  and  Bengal  Act  VII  of  1880,  are  to 
be  considered  as  if  the  provisions  contained  in  them 
were  contained  in  one  Act  so  far  as  such  construction 
is  consistent  with  the  tenor  of  the  last-mentioned 
Act.  By  the  force  therefore  of  s.  2  of  the  Act  of 
1880,  the  provisions  of  s.  2  of  the  Act  of  1868  became 
applicable  to  a  sale  under  an  execution  issued  upon  a 
certificate  made  under  the  Act  of  1880.  Bengal 
Act  VII  of  1880  is  an  Act  for  the  recovery  of  all 
kinds  of  public  demands,  and  therefore  applies  to 
cases  of  road  or  other  public  cesses.  Sadhubaban 
SiKGH  V,  Pahohsso  LaIi    .    L  la.  B.»  14  Calo.»  1 

4. and  s.  8— J5e«^.  Act  VII 

of  1868,  t.  2— Suit  to  »et  atid^  certificaie  and 
Male  for  arrears  of  cesses — Bight  of  suit — Appeal, 
— No  suit  will  lie  to  set  aside  the  sale  of  a  property 
Bold  in  execution  of  a  certificate  issued  by  the 
Collector  for  arrears  of  cessefl,  where  it  u  found 
by  the  Court  that  there  was  an  unaatisfied  arrear 
at  the  time  of  the  sale.  The  only  remedy  of  the 
judgment-debtor,  whose  property  has  been  sold, 
is  by  way  of  an  appeal  to  the  commissioner  under 
B.  2  of  Bengal  Act  VII  of  1868.  Sadhvsaran 
Sinsfh  V.  Panehdeo  Lai,  L  Z.  R^  14  Calc,  1, 
f(dlowed.    Tboyluokho  Nath  Mozuitdak  r.  Pahab 

L  I«.  B.»  28  Calo.,  641 

Beng,  Act    VII  of  1868, 


6. 


g,  S^^Sale  in  execution  of  certificate  under  Public 
Demands  Beeovery  Act — Appeal  to  commissioner 
to  set  aside  sale* — In  an  appeal  to  the  commissioner 
under  s.  2  of  Bengal  Act  VII  of  1868  to  set  aside  a  sale 
in  execution  of  a  certificate  under  the  Public  Demands 
Becorery  Act  (VII  of  1880),— ^eW  that  s.  2  of 
Bengal  Act  VII  of  1868  applied  to  a  sale  under 
Act  VII  of  1880,  and  the  app^  to  the  commissioner 
was  rightly  made  under  that  section.  Sadhusaran 
Singh  v.  Panehdeo  Lai,  I.  L.  B,,  14  Calc,  1, 
fd^owed.    GuKESSAB  Sutgh  r.  Gokbbh  Dabs 

[L  Ii.  B.,  25  Calc,  789 


6. 


and  8.  20 -Act   XI  of 


1869,  t.  S4-'Limiiation.—8.  2  of  the  Public 
Demands  Recovery  Act  (Bengal  Act  VII  of  1880) 
does  not  make  the  provision  of  limitation  in  s.  34 
of  Act  XI  of  1859  applicable  to  the  execution  of  a 
decree  annulling  a  sale  under  s.  20  of  Bengal  Act 
VII  of  1880.  Mahoubp  Abpul  Htb  r.  Gajbaj 
Sahai  L  Xk  B.,  25  Calc.,  283 

[2aW.K.»89 

8.  e  (b)  and  8.  lO^Suit  to  set  aside 

certificate — Mode  of  sertice  of  notice, — Although 
no  special  provision  ia  made  in  Bengal  Act  VII  of 
1880  as  to  the  manner  of  service  of  the  notice  pre- 
scribed in  B.  10,  it  is  not  to  be  preaumed  that  the 
Legislature  intended  that  service  of  a  leas  effectual 
chMcter  should  be  sufficient  than  it  has  expreBsly 
provided  for  aixnilar  proceBseB  under  the  Civil  Pn>- 


I 


PUBLIC  DEMANDS  RBCOVBBY  ACT 
(KBNGAIi  ACT  VII  OF  ie80)-€oniinued. 

cedure  Code.  Before  therefore  a  service  under 
Bengal  Act  VII  of  18^0  can  be  effected  b^  posting  it 
on  the  residence  of  the  party  on  whom  it  u  wished  to 
serve  it,  it  must  be  shown  that  some  attempt  baa 
been  made  to  effect  personal  service,  and  that  such 
personal  service,  for  reasons  stated,  could  not  be 
made.  In  such  a  case,  when  the  fact  of  serrice  of 
notice  is  denied,  the  onus  is  on  the  party  alleging 
service  to  prove  it.  Babhal  Chakdba  Bai 
Chowdhubi  v.  Seobbtabt  ot  Statb  tob  India 
IN  Council  I.  Ij.  B.,  12  Calo^  60S 


88.  7,  8. 


See   Salb  70b  Abbbabs  ov  BfrfBNUB — 

Sbttino-   asidb    Salb— iBBsauLABiTT. 

[L  li.  B.,  18  Calo.,  125 

8.  7  and  8.  10— Sole  for  arrears  of 


cesses — Collector's  certificate,  JUffect  of,  after  notice 
of  f/.— According  to  the  true  construction  of  s.  7  of 
Bengal  Act  VII  of  1880,  there  is  no  foundation 
for  a  sale  thereunder,  until  a  certificate  has  been 
made  by  the  Collector  strictly  m  the  manner  pre- 
scribed thereby,  specifying  the  sum  due  and  the 
person  from  whom  it  is  due.  Held  that  such 
certificate,  when  duly  made,  has,  after  service 
of  notice  thereof  under  s.  10,  the  effect  of  a  decree 
so  far  as  regards  the  remedies  for  enforcing  it. 
Baijkath  Sahai  r.  RAMauT  Sinoh 

[L  Ii.  B.,  28  Calo.,  776 
li.  B.,  23 1.  A^  45 


!• 


8. 8  (b),  oL  8,  and  8.  lO—CeWt* 


ficate.  Suit  to  set  aside — Amount  not  "due.'* — 
Where  rent  was  payable  jointly  to  certain  wards  of 
Court,  and  another  proprietor  whose  guar^nship 
under  the  Court  of  Wards  had  ceased,  and  the 
Collector  issued  a  certificate,  under  Bengal  Act  VII 
of  1880,  for  a  proportionate  share  of  the  rent  due  to 
the  wards, —  Meld  that,  there  being  no  right  at  law  to 
claim  any  separate  share  of  the  rent,  there  was  no 
sum  '*  due,"  and  therefore,  under  a.  8  of  the  Act,  the 
certificate  was  invalid  and  must  be  cancelled. 
GiBJAKATH  Roy  Chowdhbt  r.  Rax  Nabain  Das 

[I.  Ij.  B.,  20  Calc,  284 

a  and  8.   1%—Suit  to  set 

aside  certificaie  and  sale —  Limitation* — A  certi- 
ficate was  issued  under  the  Public  Demands  Recovery 
Act  (Bengal  Act  VII  of  1880),  and  notice  under  s.  10 
of  the  Act  was  served  on  the  12th  Decnnber  1896. 
The  debtor  objected  under  s.  12  on  the  g^ronnd  that 
no  arrears  were  due,  but  the  objection  was  overruled, 
on  his  failure  to  produce  evidence,  on  the  7th  Anguat 
1895,  and  the  sale  took  place  on  the  10th  August 
1895.  In  a  suit  brought  on  the  8th  Ausmst  1896  to 
set  aside  the  certificate  and  the  9aXe,^Held  that  the 
tenuB  of  s.  8,  d.  (6),  providing  the  limitation  of  one 
year  from  the  date  of  service  of  notice  are  peremptory^ 
and  in  no  way  controlled  by  the  provisiouB  of  s.  U» 
and  the  suit  in  respect  of  ^e  certificate  was 
therefore  barred  by  limitation.  Held  also  that^ 
if  the  certificate  cannot  be  cancelled,  the  aale  hdd 
in  execution  of  it  also  cannot  be  cancelled.  Bajbuvb 
Sahai  v,  Kakxshab  Pxobad 

[I.  I..  B.,  28  Cal<k,  172 
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PUBLIC   DEMANDS  BISCOVEBT   ACT 
(BENaAIi  ACT  VII  OF  ieaO)--continu€d. 

B.  9. 

See  Saxb  vob  Aebbabs  ov  Betsitttb  — 

SBTTDTG-  A8IDB  SALB —  I&BEGUIiABITT. 

[1  C.  W.  BT.,  516 

—      8.  10. 

See  Cb38        •     I.  Ii.  B.,  19  Calo.,  788 

See  Saub  tob  Abbxabs  ov  Bbybnihs — 
SBTTiira  ABIDE  Salb — Ibbboulabitt. 
[I.  Ii.  B.,  18  Calc,  125 
1  O.  W.  ST.,  516 

Act  XI  of  1859,  MS.  6, 17  — 


Sale  for  arrears  of  revenue,  Notification  of— 
Attachment  under  certificate  procedure, — Where  a 
notice  under  8.  10  of  Bengal  Act  YII  of  1880  was 
serTedy  and  a  certificate  issued  by  the  Collector 
for  default  of  payment  of  road-cess  of  a  revenue- 
paying  cstate>  and  the  Oovcmment  revenue  being 
in  arrears,  no  notification  under  s.  5  of  Act  XI  of 
1869  was  issued,  and  the  estate  was  subsequently 
sold  for  arrears  of  Government  revenue,  ^Held 
that  the  sale  was  valid,  and  S8«  5  and  17  of  Act 
XI  of  1859  did  not  apply,  the  certificate  issued  by 
the  Collector  being  not  an  attachment  as  contem- 
plated by  s.  6.  Ram  Narain  Koer  v.  Mahahir 
Perehad  Singh,  J.  X.  J2.,  IB  Calc.f  208,  referred  to. 
Bipoo  MuBDAK  SiiraH  r.  Bam  Bekha  Lal 

[I.  Ii.  B.,  20  Calc.;  825 

Bengal  Act  VII  of  1868, 


M.  2  and  8 — Notice — Sale  for  arrears  of^Certifi' 
eate  of  Sale. —  A  sale  for  arrears  of  public  demands 
recoverable  under  Bengal  Act  YII  of  1880  cannot  be 
supported  unless  the  certificate,  upon  which  exe- 
cution is  taken  out,  is  in  strict  compli^ce  with  the 
Act.  The  notice  under  s.  10  of  the  said  Act 
must  be  issued  by  the  Collector  in  whose  office  the 
certificate  is  required  to  be  filed.  Even  supposing 
that  s.  8  of  Act  VII  of  1868,  read  with  s.  2  of  the 
said  Act,  makes  a  certificate  of  sale  conclusive 
evidence  that  all  notices  have  been  duly  served 
and  posted  in  the  case  of  a  sale  under  Bengal  Act  Vll 
of  1880  as  well»  the  question  when  the  notice  was 
served  would  still  remain  open.  The  certificate  of 
sale,  moreover,  cannot  be  conclusive  evidence  that  the 
certificate  in  execution  of  which  the  property  was  sold 
was  a  certificate  duly  issued  in  accordance  with  the 
law.  UziBAiii  MoLXAH  V.  Eabtioe  Chxjndeb 
Ghosh        ....       2C.  W.  N.,  868 


8. 


and   B.   ^—' AtttMchment 


under  certificate  procedure.— The  certificate  and  notice 
referred  to  in  s.  10,  Bengal  Act  VII  of  1880,  are 
executive  acts,  snd  an  attachment,  which  is  the  re- 
sult of  those  acts,  b  not  a  judicial,  but  an  executive 
proceeding.  The  meaning  of  s.  23  of  that  Act, 
which  lays  down  that  a  Collector  "  in  the  discharge 
of  his  functions  shall  be  deemed  to  be  a  person  act- 
ing judicially  within  the  meaning  of  Act  XVIII  of 
1860,"  is  that,  for  the  purpose  of  protecting  him 
from  personal  liability,  his  action  is  to  be  regarded  ;as 
judicial.  Bam  Nabaiv  Kobb  v.  Mahabib  Pebshad 
giKOH  .     I.  Ii.  B.,  18  Calo.»  208 

TCXL.  XT 


PUBLIC  DBMAITDS  BBCOVBBY  ACT 
(BENQ AJj  ACT  VH  OF  lQ80)-coiUinmed. 

8.  19. 

See  Sale  bob  Abbeabs  ob  Bbtbnttb  — 

SBTTIHO  ASCDB  SALE  -lBBE()UliABITT. 

[L  L.  B.,  18  Cala,  125 
Certificate      procedure  —  CifHl 


Procedure  Code  (Ad  XIV  of  1882J,  #t.  311, 
312,— X  suit  will  lie  in  a  Civil  Court  to  set  aside 
a  sale  held  under  Bengal  Act  YII  of  1880,  where  the 
sale  proclamation  is  issued  against  the.  whole  sixteen 
^annas  of  the  estate,  but  a  sale  he^d  only  of  a 
portion  thereof.  The  effect  of  s.  19  of  that  Act 
isy  that  it  relates  to  ^he  practice  and  procedure 
in  respect  of  sales,  that  is,  to  the  practice  and 
procedure  of  executing  Courts  in  the  carrying  out 
of  sales.    Baic  Logan  Ojha  «.  Bhawaki  Ojha 

[I.  Ij.  B.,  14  Calo.,  9 

BB.  21  and  2^— Sale  in  execution  of  a 


certificate  under  the  Act— Procedure — Satisfied 
certificate—  Act  XI  of  1859.—  The  Collector,  hay- 
ing received  a  report  from  the  Tehsildar  that 
arrears  of  road  cess  (Bengal  Act  IX  of  1880)  were 
due  in  respect  of  villages,  took  proceedings  pur- 
porting to  be  in  pursuance  of  Bengal  Act  VII  of 
1880.  In  the  certificate  of  unpaid  demand,  the 
names  of  the  persons  described  as  debtors  were 
those  not  of  the  present  proprietors,  but  of  former 
proprietors^  and  the  copy  and  notice  were  addressed 
to  them.  Held  by  the  High  Court  that  the  pro- 
cedure laid  down  by  Bengal  Act  VII  of  1880  must 
be  strictly  followed  ;  and  it  is  therefore  abso* 
lutely  incumbent  on  the  Courts,  when  consider- 
ing the  validity  of  sales  under  that  Act,  to  rigidly 
require  an  exact  compliance  with  the  formalities 
prescribed  therein  bv  the  Legislature.  Where  a 
certificate  is  issued  m  respect  of  a  demand  under 
the  Act,  upon  payment  of  such  demand,  it  be- 
comes the  duty  of  the  Collector,  under  s.  22,  to 
enter 'satisfaction  upon  the  certificate,  and  also  in 
the  register  kept  under  s.  21.  A  sale  in  execution 
of  a  satisfied  certificate,  or  of  a  certificate  not 
duly  made  under  the  Act,  is  absolutely  void. 
Abdul  Hye  v.  Nawah  Eqj,  B,  L,  R,,  Sup.  Vol.,  911  ; 
and  Lala  Moharuk  Lal  v.  Secretary  of  State 
for  India,  I.  L,  R.,  11  Calc,  JgOO,^ followed.  Mohan 
Ram  Jha  v.  Baboo  Shib  Butt  Singh,  8  B,  Z,  R„ 
235,  referred  to.  Semble  —  Demands  in  respect 
of  cess  under  Bengal  Act  VII  of  1880  are  not  on 
the  same  footing  as  revenue  demands  to  which 
Act  XI  of  1859  applies,  and  therefore  the  proce- 
dure prescribed  by  Act  XI  of  1859  for  the  recovery 
of  the  latter  is  not  applicable  to  the  recovery  of 
the  former.  Gujbaj  Sahai  v,  Secbbtaby  ob 
State  bob  India        .     L  I«.  B.»  17  Cala,  414 

Eeld  on  appeal  by  the  Privy  Council,  affirming 
the  decision  of  the  High  Court,  that  even  if  the 
certificate  and  the  proceedings  following  it  had 
been  duly  aathenticated,  and  intimated  to  the  present 
proprietor,  which  had  not  been  the  case,  they  oould 
not  affect  his  right  of  property  in  the  villages,  inas- 
much as  the  Act  only  authorized  the  attachment  and 
sale  of  the  property  of  the  persons  who  are  described 
as  debtors.    This  qSE  itself  iros  a  ground  for  cancellxng 

10  X  2 
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DIGEST  OF  CASBS. 
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PUBLIC  DENLATSTDB  BECOVERY   ACT 
(BENOAIi  ACT  VII  OF  1880) -concluded. 

the  sale.  Their  Lordships  also  concarred  in  the  view 
taken  by  the  High  Court  that  there  was  no  evidence 
showing  that  the  certificate  had  been  duly  signed, 
and  were  of  opinion  that  the  High  Court  had  rightly 
found  iMtyment  of  the  arrears  before  the  sale. 
Mahoiixd  Abdul  Hai  v.  Gttjbaj  Sahai 

[I.  Ii.  B.,  20  Calc,  826 
L.  R,  20  L  A.,  70 

PUBIiIC  DOCUMENTS. 

•  Cases  under  Evidence  Act,  g.  74. 

PUBLIC  DUTTES, 

Enforcement  of — 

Ses  High  Coubt,  Jubisdictiok  op— Cal- 
cutta—Civil. 

[L  Ii.  R»  17  Calc,  829 
I.  Ii.  B.,  21  Calc,  848 

PUBIJC  FUNCTIONS. 

See  Pbhal  Codb,  s.  186. 

\1. 1..  B.,  22  Calo.»  286, 686 

L  Ii.  B.,  28  Calc  896 

1  C.  W.  N..  74 

PUBLIC  HEALTH,  OFFENCE  AFFBCT- 


L Penal  Code,  s.  2d9— Travelling  in 

ii  train  while  suffering  from  cholera* — Kt  knowing 
that  he  was  suffering  £rom  cholera,  entered  a  train  as 
a  passenger  without  informing  the  railway  company's 
servants  of  his  condition.  M,  knowing  of  K's  condi- 
tion, honght  JT's  ticket  and  travelled  with  him. 
Held  that  K  was  properly  convicted  under  s.  269  of 
the  Penal  Code  of  negligently  doing  an  act  which 
was,  and  which  he  had  reason  to  believe  was,  likely  to 
spread  infection  of  a  disease  dangerous  to  life,  and 
M  of  abetment  of  £'s  offence.  Queek-Esifsbbs  r. 
Kbishitafpa  .  •     I.  Ii.  B.»  7  Mad.,  276 

—  Communicating  eg- 


2. 


philie  hy  the  act  of  sexual  intercourse — Cheating. — 
A  prostitnte  who,  while  suffering  from  syphilis,  com- 
municates the  disease  to  a  person  who  h:is  sexual 
intercourse  with  her,  is  not  liable  to  punishment 
under  s.  269  of  the  Indian  Penal  Code  (Act  XLV  of 
1860),  "  for  a  negligent  act  and  one  likely  to  spread 
infection  of  any  disease  dangerous  to  life. "  Quekv 
EicpBEsa  V.  Baehha  I.  L.  B.,  11  Bom.,  69 


8. 


Negligent  act — 


Uefusal  to  allow  person  suffering  from  infectious 
disease  to  he  removed  to  a  hospital. — Where  a 
mother  refused  to  allow  her  daughter  suffering  from 
smallpox  to  be  removed  to  a  hospital  in  accordance 
with  an  order  made  by  the  District  Magistrate, 
unless  she  accompanied  her,  and  was  convicted  of 
an  offence  under  s.  269  of  the  Penal  Code  by  the 
District  Magistrate, — Held  that  no  unlawful  or 
negligent  act  had  been  committed  within  the 
meaning  of  s.  269  of  the  Penal  Code.  Cahooit  r. 
Mathews  .       I.  Ii.  B.,  24  Calc,  494 

[1  C.  W.  N.,  274 


PUBLIC  HIGHWAY. 

See  Ptblic  Boad,  Highwat,  etc. 

PUBLIC  NUISANCE. 

See  KnsAKOE — ^Pcbltc  KriSAEOB  xtstdea 
Penal  Code. 

PUBLIC  OFPICBE. 

See  ATTACHMEirr — Subjects  oy  Attach- 
hbkt—Salaby  L  L.  B.,  24  Calc,  102 


See  CoLLECrOB 


I.  L.  B.,  8  AIL,  2 


See  Official  TBrsxBE. 

[L  Ii.  B.,  7  Calo.,  499 
L  L.  B.,  12  Had.»  260 

See  Stamp  Act,  Sch.  I,  abt.  22. 

[L  L.  B.,  19  All.,  298 


Money  lent  to— 


See  Sfbobdikate  Judge,    Jubisdictiok 
OF        »        .    I.  L.  B.,  22  Bonu,  170 

Notice   of    B  U  1 1— C  1  r  t  /  JP  r  o- 


cedure  Code,  1S82,  t.  42i'-Talukhdari  settlement 
officer  managing  estate  under  Act  XXI  of  1881 
— Broach  and  Kaira  Encumbered  Estates  Act. — ^The 
plaintiff  sned  for  a  declaration  that  he  was  entitled 
to  sncceed,  on  his  father's  death,  to  a  talnkhdari  estate 
to  the  exclnsion  of  defendant  1,  who,  he  alleged,  was  a 
supposititious  child  set  up  by  his  step-mother  to  de- 
feat the  plaintiff's  right  of  inheritance.  It  appeared 
that  defendant  1  had  obtained  a  decree  against  the 
plaintiff's  father  establishing  his  legitimacy  and 
declaring  him  entitled  to  receive  maihitenance  out  of 
the  estate  in  question.  In  accordance  with  that 
decree,  the  talukhdari  settlement  officer  (defendant  2)» 
who  was  manager  of  the  estates  under  the  Broach 
and  Kaira  Encumbered  Estates  Act  (XXI  of  1881), 
paid  defendant  1  an  allowance  of  R200  a  month  on 
account  of  his  maintenance,  which  allowance,  the 
plaintiff  alleged,  was  illegal  and  wrongful.  The  de- 
fendants  contended  that  the  suit  was  bad,  because 
notice  had  not  beto  given  to  the  talukhdari  settle- 
ment officer  as  required  by  s  424  of  the  CiFil  Pro- 
codure/Code  (Act  XIV  of  1882;.  Held,  following 
Shahehxadee  v.  Fergusson,  I.  L.  R..  7  Calc,  499,  and 
BAau  Balapa  v.  Nana,  I.  L.  B.,  3  Bom.,  343,  that 
although  the  talukhdari  settlement  officer  acting  as 
manager  under  XXI  of  1881  was  a  "  public  officer," 
yet  the  suit  was  maintainable  without  giving  the 
talukhdari  settlement  officer  the  notice  required  by 
8.  424  of  the  Code  of  Civil  Procedure,  as  it  was  not  a 
suit  arising  out  of  acts  done  by  him  in  his  official 
capacity.    Sabdabsingji  r.  GAXPATSnrGji 

[L  L.  B.,  14  Bom.,  896 


Oflfer  of  bribe  to  - 


See  AccotfPUCB. 

[I.  L.  B.,  14  Bom.,  881 
L  L.  B.,  27  Calc,  144^  925 
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FUBIiIC  OWFICBR- concluded. 

Suit  againet— 

See  CiTiL  Procedttbb  Codb,  s  424. 

[13  CUB.,  180 
I.  L.  R.»  24  Calo.,  584 
L  L.  B.,  20  Bom.,  697 
I.  Xi.  B.,  25  Calc,  289 

See  SUBOBPINATE    Jm>QK,    jFBIimCTIOV 

0^  .  I.  li.  B.,  15  Bom.,  441 

[I.  L.  B.,  21  Bom.,  754,  773 

I.  li.  B.,  22  Bom.,  170 

PUBLIC  PLACE. 

See  Pbkal  Codb,  s.  169. 

[I.  L.  B.,  17  All.,  166 

PUBLIC  POLICY. 

Agreements  contrary  to— 

See  BsNaAL  Exgisb  Act  (Yll  07  1878)* 

[L  li.  B.,  16  Calc,  436 

See  Cases  itndeb  Champebtt. 

See  Cases  itndeb  Contbact  Act,  s.  23— 
Ilxegal  Contbacts — Against  Public 
Policy. 

See  Costs — Taxation  ob  Costs. 

[L  L.  B.,  17  Mad.,  162 

See  ExEcuTOB    .  L  L.  B.,  22  Calc,  14 
Custom  contrary  to— 


See      Hindu      Law— Citstom— Endow- 
MBNTS  .  L  L.  B,  14  Bom.,  90 

See     Hindu     Law— Custom — Ihmobal 
Customs  .  I.  L.  B.,  1  Mad.,  168,  356 

See  Hindu  Law— Mabbugb— Validity 

OB  OTBEBWISB  OB  MaBBIAGBS. 

[L  L.  B.,  17  Bom.,  400 


PUBLIC  PROSBCUTOB. 


See  Criminal  Pbocebdings. 

[8  Bom.,  Cr.,  126 

—  Discretion  of— 


See  Witness— Cbiminal  Cases— Exa- 
mination OP  Witnesses  —  Genebal 
Cases  .    L  L.  B.,  7  All.,  904 

L  L.  B.,  16  All.,  84 

Government  pleader— TTMrfraioaZ 

from  prosecution—  Criminal  Procedure  Code,  1882, 
f.  494.-  Held  by  the  Full  Bench  that  a  peTson  ap- 
poUited  by  the  Magisti^ate  of  the  district,  under  b.  492 
of  the  Criminal  Procedure  Code,  to  be  Public  Prose- 
cutor for  the  parpoBe  of  a  particular  case  tried  in  the 
Court  of  Session,  has  not  the  power  of  a  Public  Pro- 
se cut:  r  with  regard  to  withdrawal  from  prosecution 
under  8.  494.     Quebn-Empbess  v,  Madho 

[I.  L.  B.,  8  All.,  291 


PUBLIC  BECOBD.    . 

See  Cases  fndeb  Etidbncb  Act,  s.  85. 

PUBLIC    BOAB,  HIGHWAY,    STBBBT, 
OB  THOBOUaHFABS. 

See  Bengaii  MuiaciPAL  Act,  1864. 

[I.  L.  B,  2  Calc,  425 

See  Behgaii  Municipal  Act,  1864,  s.  10. 

[L  L.  B.,  20  Cala,  782 

See  Bombay  Dibtbict  Municipaii  Act, 

1873,  s.  17     .  I.  L.  B.,  12  Bom.,  490 

[L  L.  B«,  20  Bom.,  146 

See  Land  Acquisition  Act,  1870,  is.  13 
and  24        .    I.  L.  B.,  25  Calo.,  194 

[L.  &,  24  L  A^  177 

See  OwNEBSHiP,  Pbbsumption  ob. 

[I.  L.  B.,  7  AIL,  862 

See    BBS    Judicata   —  Estoppel    bt 
Judgment     .  L  L.  B.,  20  Calc,  732 

Allowing  water  to  remain  on— 

See  BoiTBAT  Distbict  Municipal  Act, 
1878,  s.  54     .  I.  L.  B.,  20  Bom.,  83 

Eucroaohment  on-— 

See  Limitation  Act,  abt.  149. 

[I.  L.  B.,  19  MacL,  154 

« 

Obstruction  to,  or  nulsanoe  on— 


See  Bench  of  Magistbates. 

[L  L.  B.,  13  Mad.,  142 

See  Bengal  Municipal  Act,  1884,  s.  217. 

[I.  L.  B.,<17  Calc,  684 

See  Bombay  Distbict  Municipal  Act, 
1878,  s.  42    .1.  L.  B^  19  Bom.,  212 

See  Declabatoby  Decbee,  Suit  pob^ 
Obdebs  op  Cbiminal  Coubts. 

[L  L.  B.,  17  Bom.,  293 

See  Cases  undbb  Jubisdiotion  ov  Civil 
Coubt>-Magi8tbatb's  Obdebs,  Inteb- 
pebbncb  with. 

See    JuBisDiciiON    or    Civil   Coubt— 

Pbocessions  .1.  L.  B.,  24  Calc,  524 

[L  L.  B,  18  Bom.,  693 

See  Cases  undbb  Jubisdiotion  ov  Civil 
Coubt— Public  Ways,  Obstbuction 
op.  • 

See  JuBY— Juby  undbb  Nuisancb  Sec- 
tions op  Cbiminal  Pbocbdube  Code. 

[L  L.  B.,  18  Aa,  158 
L  L.  B.,  22  AIL,  267 

See  Madbas  Police  Act,  1888,  s.  71. 

[L  L.  B.,  14  MacL,  223 

See  Nuisance— Public  Nuisancb  under 
Penal  Code    I«  L.  B.,  20  ICad.,  433 

See  Cases  undbb  Nuisancb— ^Undeu 
Cbiminal  Pbocbdube  Codb. 
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PUBLIC  BOAD,  HIGHWAY,    STREET, 
OB  TH,OIiOVQH.VABJEi— concluded. 

See  Cases  undeb  Bight  ov  Suit — Ob- 

ITBUOTION   OP  PlTBLIO   HIGHWAY. 


—  Baah  riding  on— 

See  Peital  Code,  s.  279. 

[14  W.  E.,  Or.,  dS 
I.  Ij.  B.,  19  Bom.,  715 

User  of  road  by  public— ^vt- 


denee  that  road  is  public, — In  order  to  establish  that 
a  road  is  a  public  road,  it  is  sufficient  if  acts  of  user 
by  the  public  are  shown  to  have  been  acquiesced  in 
by  the  owner  of  the  land  over  whiph  the  road  passes, 
and  that  those  acts  are  of  such  a  character  as  to 
warrant  the  inference  that  the  owner  intended  to 
make  over  to  the  public  the  right  to  use  the  land  as  a 
public  highway.    Akdbbson  «.  Juggoduiiba  Dabi 

[6  C.  Ii.  R,  282 

Suit  to  remove  trees  planted 


on  public  road — Space  on  sides  of  road. — A 
public  road  includes  a  fair  margin  on  either  side  of 
the  road,  which  may  be  used  for  various  purposes  in. 
connection  with  the  road  itself.  Where  trees  have 
been  planted  on  the  margin  of  a  public  road,  a  suit 
wiU  not  lie  by  the  proprietor  of  the  laud  through 
which  the  road  passes  to  have  them  removed.     Hab- 

BBNDBO  COOMAB  ChOWPHBT  r.  TABAHONI  ChOW- 
DHRADT      .  .  .  7  C.  Ii.  B»,  272 


8. 


Diversion  of  road^Risrht  of 


owners  of  land  adjoining  old  road — Grant  by 
municipality  of  land  forming  old  road — N,-  W»  P. 
and  Oudh  Municipalities  Act  (XV  of  1873),  s.  38 
— Power  of  municipality  orer  public  highway, — 
There  is  a  presumption  that  a  highway*  or  wasfce 
land  adjoining  thereto,  belongs  to  the  owners  of  the 
soil  of  the  adjoining  land.  S.  88  of  Act  XY  of  1878 
(N.-W.  P.  and  Oudh  Municipalities  Act)  was  not 
intended  to  deprive  persons  of  any  private  right  of 
property  they  have  in  the  land  used  as  a  public  high- 
way, or  to  confer  such  rights  on  the  municipality,  nor 
has  the  section  any  such  effect.  In  a  case  where 
such  land  ceased  to  be  used  as  a  public  highway,  and 
was  granted  by  the  municipality  to  third  persons,  who 
proceeded  to  build  thereon,^^^^^^  that  the  owners 
had  a  good  cause  of  action  against  such  persons  for 
the  demolition  of  the  buildings  and  restoration  of  the 
property  to  its  original  condition.  Nihal  Chand  «.  ^ 
AziiAT  Ali  Khan      •        .  I.  L.  B.,  7  AIL,  862 

FUBIJC  SAFETY,  OFFENCE  AFFECT- 


See  Chabgb— FoBic  ov  Chabgb— Spboial 
Cabbs— Public  Sasbtt  .  1  Bom.,  187 


JPTTBLIC  BEBVANT. 


See  AiSAULT  ov  PuBUO  Sbbtant. 

[18  W.  B.,  Cr.,  48 

I.  Ij.  R,  9  Bom.,  688 

L  Ii.  B.,  26  Calc,  680 

8  C.  W.  N.,  606,  627 


FUBIJC  SERVANT— continued. 

See  Ebcapb  tboh  drsTODT. 

[I.  Ii.  B.,  6  Aa,  129 

See  Eyidbkob  Act,  s.  74. 

[J.  I..  B.,  18  Calc  684 

See    Casbs    ukdbb    Palsb    Eyidbhcb— 
Fabbicathtg  Falsb  Eyidbnob. 

See  IjiXBGal  Gbativicatiok. 

[8  W.  B.,  Cr.,  10 
I.  Ii.  B.,  21  Bom.,  617 

See  Pena£    Codb,  S.  221. 

[I.  Ii.  B.,  8  All.,  60 

See  Sanotiob  to  Pbobeoution — Whbbb 

Sanction  is  neobsbabt  ob  othbbwibb. 

[I.  Ij.  B.,  8  Calc,  768 :  2  C.  L.  B.,  620 

I.  Ii.  B.,  28  Mad.,  640 

See    Shall   Causb    Coubt,  Hofubbil  — 

JUBISDICTION  —  GCYBBNMBNT,       SUITB 

AGAiNBT        •  I.  Ii.  B.,  18  Mad.,  896 
Acts  don^  by — 


duty. 


See  MuNsiF,  Jubibbiction  cr. 

[1  Bom.,  144 

See  Penal  Codb>  b.  217. 

[I.  Ii.  B.,  8  Calc,  412 

Assaulting,  in  execution  of  his 


See  Penal  Codb,  b.  332. 

[I.  I..  B.,  18  Aa,  246 

See  Sbntbncb— Cumulative  Sbntenobb. 

[4  C.  W.  TSr^  245 


Contempt  of  authority  of— 


by- 


See  Cases  undeb  Contbmpt  or  Coubt. 
—  Disobedience  of  direction  of  law 


See   Cbdcinal  Pbocbdubb  Codeb>  b.  45 
(1872..  s.  90)    .  L  Ii.  B.,  1  Mad.,  266 

See  Penal  Code,  s.  217. 

[I.  Ii.  B.,  1  Mad.,  266 
L  Ii.  B.,  8  Calc,  412 

—  Disobedience  of  order  of-- 


See  Nuisance —Public  Nuisance  undbb 

Penal  Code       .  I.  Ii.  B.,  8  All.,  99 

I.  Ii.  B.,  19  Mad.,  464 

See  Cases  undeb  Penal  Code,  b.  188. 


Giving  false  information  to— 

See  Cabbb  undeb  Penal  CodBj  s.  183. 

Obstruction  of,  in  execution  of 

is  duty. 

See  EscATi  bboh  Custody. 

[2  Bom.,  184:  2nd  Ed.,  128 

See  Pbkal  Codb,  b.  162. 

(I.Ii.B„19Calc,l06 
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-TUBIiIO  BERVANl!— continued. 

See  Pbkaii  Cobb,  s.  188.] 

[I.  li.  B.,  15  Bom.»  564 

I.  Ij.  B.,  25  Calo..  274 

I.  L.  R.,  21  Mad.,  78 

See  Cases  ttkdbb  Fbital  Codb,  s.  186. 

See  WsoKavxTL  BBSTBAiirr. 

[I.  Ii.  B.,  12  Bom.,  877 


FerBonating- 


See  Sbktbkob— CvHinuLTiyB  SsirrBKCBB. 

[L  L.  B.,  10  Aa,  58 


Froseoution  of — 


See  Sanotioh  to  Pboseoution— Natube, 

FOBM,  Airo  SuiriCIBNOT  OP  SANOnow. 

[I.  L.  B.,  16  Mad.,  468 
Municipal  GommiBsioner— 


Act  XXVI  of  1850— Bom,  Reg,  II  of  182^,  #.  48, 
— A  manicipal  commUsioner  appointed  under  Act 
XXVI  of  1850  was  a  public  servant  within  the  mean- 
ing of  Begvlaliou  II  of  1827,  s.  43 ;  and  consequently 
a  Hunsif  had  no  jurisdiction  to  try  a  suit  brought 
against  him  for  acts  done  in  his  public  capacity. 
Obbatbs  V,  Bhagyait  Tttlbi     4  Bom.,  A.  C,  93 

RsG.  V,  PuBBHOTAM  Yaui  .   5  Bom.,  Or.,  83 

Ferson  performing  public 


duties— Ptfiia 2  Code,  s.  21,— Any  person  whether 
receiving  pay  or  not,  who  chooses  to  take  upon  himself 
duties  and  responsibilities  belonging  to  the  position  of 
a  public  servant,  and  performs  those  duties  and 
accepts  those  responsibilities,  and  is  recognized  as 
filling  the  position  of  a  public  servant,  must  be 
regarded  as  one,  and  it  does  not  lie  in  his  mouth  to  say 
subsequently  that,  notwithstanding  his  performance 
of  public  duties  and  the  recognition  by  others  of  such 
performance,  he  is  not  a  *'  public  servant  *''  within 
the  definition  contained  in  s.  21  of  the  Penal  Code. 

<iinBEF-£MPBBSS  V,  PABMBSHAB  DaT 

[I.  L.  B.,  8  AIL,  201 


8. 


Engineer  receiving  munici- 


pal paj—Fenal  Code,  t.  ;8i.— An  engineer  who 
receives  and  pays  to  others  municipal  moneys  is  a 
public  servant  within  the  meaning  of  s.  21,  cl.  10, 
of  the  Penal  Code,  although  he  may  not  have  the 
power  of  sanctioning  the  expenditure  of  such  moneys. 
Use. «.  INavtambam  Uttahbaic  6  Bom.,  Cr.,  64 


4. 


laaphatdar— P^fta^  Code,s,  21 


—  Lett^e  of  village  undertaking  to  keepforeet  etc* 
counts—Officer,— The  word  "officer  "  in  s.  21,  cl.  9, 
of  ^e  Penal  Code  means  a  person  employed  to 
-ezerdse  to  some  extent  a  delegated  function  of  GK>v- 
emment;  he  must  be  either  hunself  armed  with  some 
authority  or  representative  character,  or  his  duties 
must  be  immediately  auxiliary  to  those  of  some  one 
who  is  so  armed.  Hence  an  izaphatdar — t. «.,  a  lessee 
ot  a  Tillage  who  has  undertaken  to  keep  an  account 
of  its  forest  revenues  and  pay  a  certain  proportion  to 
the  Government,  keeping  the  remainder  for  himself 
— is  not  an  officer,  and  therefore  not  a  public  servant, 
withud  the  meaning  of  s.  21.      Bsa.  v.  Baxaji&at 

JiTBAJIBAT  .12  Bom.,  1 


FUBLIC  SERYANT'-continued, 


5. 


Surveyor  employed  by  the 


CoUector— Ptfita/  Code  (Act  XLF  oj^SBOj,  t,  21 
and  t.  186. — The  Collector  acting  in  the  management 
of  a  khas  mehal,  the  property  of  the  Government,  is 
as  much  "  the  Government  "  within  the  meaning  of 
s.  17  of  the  Penal  Code  as  when  he  is  exercising  any 
other  of  the  duties  of  his  official  position.  A  surveyor 
employed  by  the  Collector  in  the  khas  mehal.depait* 
ment  to  maxea  survey  of  a  certain  portionof  a  water- 
course is  a  "public  servant"  within  the  meaning 
of  s.  21  of  the  Penal  Code.  Bfg.  v.  Itamajirav, 
12  Bom.,  1,  and  Chatter  Lai  v.  Thacoor  Ferthad, 
I,  L,  B„  18  Calc,  518,  referred  to.  Bajoo  Singh 
V,  QxTEBir-EMPBESs         .    I.  L.  B.,  26  Calc,  158 

[3  C.  W.  N..  115 


6. 


Labourer  employed  by  Qov- 


ernment — Psjia^  Code^  s,  21,— A  carter  employed 
by  Government  is  not  a  public  servant  within  the 
meaning  of  e.  2L  of  the  Penal  Code.  Qubbn  v, 
Naohimtjttu  L  Ii.  B,  7  Mad^  18 


7. 


Mohurrir   appointed   under 


Beng.  Act  XX  of  1862— Jf  ontfy  received  for 
registering  deeds, — Money  received  by  a  mohurrir 
appointed  under  the  Begistration  Act,  Bengal  Act  IX 
of  1862,  by  way  of  fees  for  registering  deeds  is  money 
entrusted  to  him  as  a  public  servant.  Queen  v. 
DwABKANATH  Ghose  .  20  *W.  B.,  Cr.,  49 


8^ .. Court  of  Wards  peon— P«j»aZ 

Code,  s,  21. — A  peon  employed  by  the  manager  of  an 
estate  under  the  charge  of  the  Court  of  Wards  is  not 
a  public  servant  within  the  meaning  of  s.  21  of  the 
Penal  Code.    Quben  r.  Abayi 

l^  L.  B.,  7  Mad,,  17 

8. Manager  employed  under 

the  Court  of  Wards— Pe«*^  Code  (Act  XLV 
of  1S60J,  iS,  21,  161—*'  Public  servant.  "Seld 
that  the  manager  of  an  estate  employed  under  the 
Court  of  Wards  is  a  "  public  servant "  within  the 
meaning  of  s.  21  of  the  Penal  Code.  Queen^Empress 
V.  Arayi,  I,  L,  R„  7  Mad,^  17,  referred  to.  QUEEN- 
Ehpbbss  9,  Kathitba  Pbasa3> 

[I.  Ii.  B.,  21  All.,  127 

10. Ferson  appointed  by  Gov- 
ernment Solicitor  to  act  as  Frosecutor  in 
the  Folice  Cowct—Benal  Code,  s,  2L—A  person 
appointed  by  the  Government  Solicitor  with  the 
approval  of  Government  and  under  an  arrangonent  by 
the  Governor  General  in  Council  to  act  as  Prosecutor 
in  the  Calcutta  Police  Courts  is  a  public  servant 
within  the  meaning  of  s.  21  of  the  Penal  Code. 
Exfbbbs  V,  BuTTO  Ebibhto  Dobs 

[I.  Ii.  B.,  8  Calc,  497 

11. 


Fublio  servant,  Feon  at- 
tached to  the  ofQ.ce  of  the  Superintendent 
of  the  Salt  Department  whether  &—Fenal 
Code  (Act  XL  V  of  1860),  t.  21,  cl.  (9),  s.  161— 
"  Officer,"  Meaning  of. — ''An  officer  in  the  service  or 
pay  of  Government "  within  the  terms  of  s.  21  of 
the  Penal  Code  is  one  who  is  appointed  to  some  office 
for  the  performance  of  some  public  duty.  A  peon, 
in  the  service  and  pay  of  the  Government  and 
attadied  to  a  Government  office,  u  an  officer  of 
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PUBLIC  BEUY ANT— continued. 

Government  and  a  public  servant  within  the  mean- 
ing of  B.  21,  cl.  (9),  of  the  Penal  Code.  Eeff.  v. 
RamajtraF  Jivhnjirav,  12  Bom,,  i»  explained  and 
distinguished.  Queen  v.  Arayi,  /.  L,  2?.,  7  Mad,,  17, 
and  Queen^Etnpreet  v.  Mathura  Prasad,  I.  L,  ff., 
21  All.,  127,  disapproved  of.  In  the  matteb 
o»  NAJA3£ADDiy     .  .    4  C.  W.  K".,  748 


12.. 


Civil  Surgeon— Pfliia^   Code* 


9S,  116  and  161 — Abetment  of  illegal  gratification, 
— Where  the  accused  was  charged  under  s.  116, 
Penal  Code,  with  having  abetted  the  commission  of 
an  offence  punishable  under  s.  161  of  that  Code, 
the  person  abetted  having  been  a  CivU  Surgeon  of  a 
iudder  station,  it  was  held  that  the  enhanced  impri- 
sonment prescribed  by  the  latter  part  of  s.  116  could 
not  be  awarded,  as  the  Civil  Surgeon  was  not  a 
public  servant  within  the  words  of  the  section  "  whcse 
duty  it  is  to  prevent  the  commission  of  such  offence." 
QrEBN  P.  Bauitath  Sabma  Biswas 

[21 W.  B.,  Cr.,  9 


13. 


Peon  of  Collector's  Court 


Penal  Code,  a,  21^  cl,  9,  and  s,  161 — Illegal  grati' 
Jication — Peon  remunerated  hy  feee^ — A  peon  of  the 
Collector's  Court,  who  received  no  fixed  pay  from  the 
Government,  but  was  remunerated  by  fees  whenever 
employed  to  serve  any  process,  atid  was  placed  on  the 
register  of  supernumerary  peons,  had  been  ordered  by 
the  Magistrate  to  do  duty  on  a  particular  day  at  the 
office  of  the  special  Sub-Brgistrar,  where  he  was 
detected  receiving  an  eight-anna  piece  from  a  person, 
and  was  prosecuted  for  receiving  an  illegal  gratifica- 
tion as  a  public  servant.  ILeld  that  the  peon  was 
a  public  servant  under  the  definifcion  in  the  9th 
clause  of  s.  21  of  the  Penal  Code,  and  the  trial  of 
the  charge  agfunst'him  must  be  proceeded  with. 
QuEBN  r.  Bah  Ebishna  Das    .    7  B.  L.  B.,  446 

S.  C.  Queen  v,  Rameisto  Dabs 

[16  W.  B.,  Cr.,  27 


14. 


Officer  employed  in  Crimi- 


nal Court — Obtaining  valuable  thing  without 
coneideration — Illegal  gratification — Penal  Code, 
t,  165, — K,  a  police  officer,  employed  in  a  Criminal 
Court  to  read  the  diaries  of  cases  investigated  by  the 
police  and  to  bring  up  in  order  each  case  for  trial 
with  the  accused  and  witnesses,  after  a  case  of  theft 
had  been  decided  by  the  Court  in  which  the  persons 
accused  were  convicted,  and  a  sum  of  money,  the 
proceeds  of  the  theft,  had  been  made  over  by  the  order 
of  the  Court  to  the  prosecutor  in  the  case,  asked  for 
and  received  from  the  prosecutor  a  portion  of  such 
money,  not  as  a  motive  or  reward  for  any  of  the  objects 
described  in  s.  161  of  the  Penal  Code,  but  as  "  dasturi." 
Seld  that  K  was  not,  under  these  circumstances, 
punishable  under  s.  161  of  the  Penal  Code,  but  under 
8.  165  of  that  Code.  Empbess  op  Insu  r.  Eampta 
Pbabad     ....    I.  Ii.  B.,  1  All.,  530 


16. 


Foddar  of  Bank  of  Bengal 


— Illegal  gratification — Penal  Code,  ts,  21  and 
161. — The  manager  of  a  Court  of  Wards  estate 
paid  into  a  bank,  carrying  on  the  treasury  business  of 
the  Government,  a  sum  of  money  on  behalf  of  Govern- 
ment. JB,  a  poddar  in  the  bank,  demandtd  and  took 
a  reward  for  his  trouble  in  receiving  the  money. 


PUBLIC  eiHRV ANT-- concluded. 

On  B  being  prosecuted  and  charged  under  s.  161  of 
the  Penal  Code, — Seld  that,  altboueh  the  money 
might  have  been  paid  on  account  of  Government, 
it  was  on  behalf  of  the  bank,  and  not  on  hehalf 
of  the  Government ;  that  the  money  was  received  by 
the  accused;  and  that  the  poddar  was  a  servant 
of  the  bank  only,  and  not  a  public  servant  within  the 
meaning  of  cl.  9,  s.  21  of  the  Penal  Code.    In 

THE  MATTER  07  TBE  PETITION  OP  MODUN  MOHUN 

[I.  li.  B.,  4  Calc,  876 


16. 


-  Convict  warders— P^fwZ  Cede, 


§,223 — Suffering  an  escape  from  custody. — Convict 
warders  are  "  public  servants  "  within  the  meaning  of 
s.  223  of  the  Penal  Code.  Queen  r.  Kallachand 
MoiTEEE  .     7  W.  B.,  Cr.,  199 

17. Municipal   Inspector -2>u- 


trict  Municipalities  Act  (Mad,  Act  -J V of  1884 J, 
a.  41, — A  municipal  inspector  is  a  public  servant 
within  the  meaning  of  s.  41  of  the  Madras  District 
Municipalities  Act.    Queen- Kmpbess  r.  Bai£ASAMI 

[I.  L.  B.,  13  Mad..  181 

18.  Duties  of  zamindari  kar- 

nam  accounts  —  Penal  Code,  s,  166  —  Mad. 
Beg.  XXIX  of  1802,  s.  12.— k  zamindari  kamam 
is  a  public  servant,  and  is  bound  by.  law  to  produce 
accounts  to  the  proprietor  or  farmer  of  a  zamin- 
dari.    SUBBAHANATA  V.  SOMASUNDABA 

[I.  Ii.  B.,  15  Mad.,  127 


19. 


Sanitary  Inspector  —Madras 


Local  Boards  Act  (Mad,  Act  V  of  1884J.—A 
Sanitary  Inspector  appointed  by  the  local  board  is  a 
public  servant  within  the  meaning  of  Local  Poards 
Act,  Madras,  1884,  s.  48.  Queen- Ehfbess  v.  Txbu- 
YBNOADA  MiTDALi        •      I.  L.  B.,  21  Mad.,  428 

PUBLIC  SPBING. 

See  Penal  Code,  s.  277. 

[I.  Ii.  B.,  2  Cala,  888 
I.Ii.  B.,  4Mad.,  229^ 

PUBLIC  THOBOUaHFABE. 

See  PcBLio  Road,  Hiohwat,  etc. 

PUBLIC  WOBSHIP. 

See  Masbas  Municipal  Act,  1878,  s.  119. 

[L  L.  B.,  6  Mad.,  287 

See  Ma  HOMED  AN  Laiv— Custom. 

[I.  L.  B.,  18  Calc,  448 
L.  B.,  18  L  A.,  68 

See  Cases  undeb  Right  or  Suit— Pub- 
lic   WOBSHIP,   SriTB  BEGABDINa-  RiOHT 

op. 

PUBLICATION. 

i(>s  Cases  undeb  Depamation. 
i^ea  Cases  undeb  Libel. 

of  banna  of  marriage. 

See  BiGAMT  I.  L.  B.,  1  All.,  818 
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FUBIilSHEB. 

See  LOTTBSY      .    I.  L.  B.,  10  Bom.,  87 

SeeVniinirfO  Pbbsses  akd  Nbwsfapees 
Act  .  L  L.  B.,  23  Calc,  414 

PUNDITS,  OPINION  8  OP— 


1. 


Weight  to  be  attached  to. — 


Observations  of  the  Privy  Council  as  to  the  weight  to 
be  attached  to  the  opinions  of  pundits.    Collbctob 
OP  Maduba  v.  Mutu  Ramalinoa  Sathupatht 
[1  B.  Ii.  B.,  P.  C,  1 :  12  Moore's  L  A.,  897 

10  W.  B.,  P.  a,  17 


2. 


Pvndits  disagree- 


ing with  current  authorities, — The  opinions  of  pun- 
dits must  not  be  taken  on  their  authority  to  be  a 
correct  exposition  of  the  law  when  such  opinions  are 
discordant  from  wcrks  of  current  and  established 
authority.  Collectoe  op  Masitlipatam  t>.  Catalt 
Vencata  Nabainapah 

[2  W,  B.,  P.  C,  61 :  1  Moore's  I.  A.,  529 

3. Beference  to  pundits— /S'/a/e- 

ment  of  cases.— 'R\ery  reference  in  a  suit  to  law 
officers  likely  to  bind  a  right  should  embrace  all 
important  facts  proved  or  admitted  in  the  cause 
which  may  affect  the  ccnclusiou,  and  it  is  the  duty  of 
the  Court  itself  so  to  frame  the  questions  as  to  elicit 
an  opinion  upon  the  rcry  facts  on  which  the  legal 
title  depends.     Mtna  Boteb  r.  Oottobam 

[2  W.  B.,  P.  C,  4 :  8  Moore's  I.  A.,  400 

PUNISHMENT. 

Enhancement  of— 

See   Maoisteate,     JtrsisDiCTioir     op— 
PowBBS  OP  Magistbates. 

[L  Ij.  B.,  1  Mad.,  54,  289 
L  L.  B.,  4  Mad.,  233 

See    Revisiok— CBUfiyAL     Cases— Sen- 
tences       .  B.  L.  B.,  Sup.  VoL,  443 

[I.  Ii.  B.,  6  AIL,  622 

I.  Ij.  B.,  11  Calc,  530 

20  W.  B.,  Cr.,  15,  22 

See  Cases  itkdeb  Sentbitcb— Poweb  op 

HlOH    COXTBT    AS     TO     SeKTBNCES— Ek- 
HANCBMEKT. 

Form  of— 

See  Oppbkce  committbd  on  thh  Hish 
Sbas  .  .  1  B.  Ii.  B.,  O.  Cr.,  1 

[8  Bom.,  Cr.,  63 
I.  Xi.  B.,  14  Bom.,  227 

See  Cases  ukpeb  Sentence. 


FUBCHA  SE-MONE  Y. 


Pbe-emption-  Pub- 


See   Cases   TTNDEB 

CHASE- MONET. 

See    Vendob  and  Puechaseb— Comple- 
tion OP  Tbanspeb        .    7  W.  B,,  817 

[I.  Ii.  B.,  5  Bom.»  554 
L  I..  B.,  3  AU.,  77 


PUBCHASE-MONBY— cowc.Wtfrf. 

See  Cases  undeb  Vendob  and  Pue- 
chaseb—Px:BCHAaE-MO>BY,  ETC. 

Failure  to  pay— 

See  Vendob  and  Puechaseb— Comple- 
tion OP  Tbanspeb. 

LL  Ii.  B.,  2  Bom.,  547 

See  Cases  undee  Vendob  and  Pue- 
chaseb- Considebation. 

See  Cases  undeb  Vendob  and  Pue- 
CHASEB— Vendob,  Rights  and  Liabi- 
LiTiBs  of. 

Befundof— 

See  Act  XL  op  1858,  s.  18. 

[15  B.  L.  B.,  350 

^ftf  Deobee— FoBM  OP  Becbee— Genbbal 
Cases  .  1  B.  Ii.  B.,  A.  C,  50 

See  GuABDiAN— Duties  and  Powebs  op 

GUABDIANS  .  .      7  B.  Ii.  B.,  90 

[7  N.  W.,  201 

See  Hindu  Law— Alienation— Aliena- 
tion by  Fathbb. 

[I.  Ii.  B.,  11  Cale.,  396 

B.  L.  B.,  Sup.  VoL,  1018 

11  B.  If.  B.,  Ap.,  28 

4  B.  Ii.  B.,  a.  C,  15 

I.  Ii.  B.,  22  Mad.,  312 

See  Cases  undeb   Vendob    and    Pub- 

CHASEB— PUBCHASB-MONET,  ETC.^ 

Befund  of.  Application  for— 


See  Limitation  Act,  1877,  abt.  178. 

[I.  L.  B.,  11  All.,  372 

—  Source  of — 

See  Cases  undeb  Benami  Tbaj<saction  •- 

SOUBCB  OP  PUBCHASE-MONBT. 

See  Cases  undeb  Hindu  Law— Joint 
Family— Pbesumption  and  Onus  op 
Pbcop  as  to  Joint  Family. 

—  Suit  to  recover- 


See  Cases  undeb  Salb  in  Exeoution  op 
Decbe'B— Setting  asidb  Sale— Bights 
OP   Pubchasbbs— Recoveey   op  Pub- 

CHASB-MONEY. 

See  Ship,  Salb  op. 

[L  L.  B.,  21  Mad.,  395 

See    Small    Cause    Coubt,   Mopussil— 

JUBISDICTION — PUBCHASE-MONBY.     ' 

a.  Ii.  B.,  11  Mad.|  269 
4  C.  W.  N.,  63 

See  Cases  undbb  Vendob  and  Pue- 
chabb — pubchase-monby  and  othbb 
Payments  by  Pubchasbbs. 

PUBC^ASEBS. 

See  Cases  undbb  Benami  Tbansaotion— 
Cbbtipied  Pubchasbbs. 

See  Cases  undeb  Lis  Pbndbvs. 
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F  TJRCELASEBB^continued. 

See    MoBTQAOB— Sale    ov    Mo&tgagep 

PbOFBBTT— P  (JBOH  ABBBS. 

See  Pabtibs— Pabtibs  to  Suits— Bbita- 

H£DAB8. 

See  Cabbs  undbb  Pabtibs— Pabtibs  to 
Suits — Pubohasbbs. 

See  Casbs  ukdbb  Salb  pobAbbeabb  ov 
Bbiit. 

See  Casbs  unsbb  Salb  vob  Abbbabs  ov 
Bbybnub. 

See  Cases  ukdbb  Salb  in  ExBCunoN  ov 
Dbobbb—Pubohasbbb,  Bights  ov. 

See  Casbs  undbb  Salb.ik  Exboutiok  ov 

DBCBBB— PUBCHASBBS,  TlTLE  OF. 

See  Casbs  uin>BB  Salb  in  Execution  or 
Dbcbbb— Setting  asidb  Sale— Bights 
07  Pubohasbbs. 

See   Cases   undbb   Yendob   and    Pub« 

CHASEB. 

Bon&fide— 

See  Cases  undbb  Limitation  Act^  1877, 
ABT.  124  (1859,  s.  5). 

See  Cases  undbb  Onus  oir  Pbooe— Hindu 
Law— Alienation. 

See  Cases  undeb  Vbndob  and  Pub-* 
ohasbb — NoTic  e. 

Effect  of  introduotlon  of,   into 


Joint  family* 

See  Cases  undbb  Execution  oe  Deobbi 
—Mode   op   Execution— Joint   Pbo- 

FEBTT. 

See  Cases  undbb  Hindu  Law— Joint 
Family— Sale  of  Joint  Family  Pbo- 
fbbty  in  Execxttion,  and  Bights  ov 

PUBCHASBBS. 

See  Hindu-  Law— Pabtition— Bight  to 

PabtITION— PUBCHASBB         FBOM        CO- 
FABCENEBS. 

See  Hindu  Law— Pabtition— Shabbs 
ON  Pabtition— Pubohasbbs. 

from  guardian. 

See  Cases  xtndbb  Act  XL  of  1868>  b.  18. 

See  Cases  undeb  Guabdian— Duties  and 

POWEBS  OF  OUABDIANS. 

See  Casbs  undbb  Hindu  Law— Guabdian 
— Duties  and  Powebs  of.Guabdians. 

See  If  AHOMEDAN  LAW— GUABDIAN. 

[3  B.  Ii.  B.,  A.  C,  428 
from  Hindu  widow. 


See  Casbs  undbb  Hindu  Law — Aijibna- 
TiON— Alienation  by  Widow. 

—  trojTL  member B  of  Hindtt  family. 


See  Cases  undeb  Hindu  Law— Joint 
Family— PowiB  of  Aubnatiov  bt 
Msmbbbs. 


TTJB.CH.ASERB— continued.     . 

See  Casbs  undbb  Hindu  Law— Joint 
Family— Sale  of  Joint  Family  Fbo- 
febty  in  exboonon,  and  bights  of 
Pubohasbbs.  « 

of  endowed  property. 


See  Cases  undbb  Hindu  Law— Endow- 
ment— Alienation  of  Endowed  Pbo- 
fbbty. 

of  equity  of  redemption* 

See'RQ,vjTY  of  Bedemftion. 

[6  B.  L.  B.»  880, 460,  460  note 
10  B.  lu  B.,  60  note 

See  Cases  undbb  Mobtgage— Sale   of 

MOBTGAGED  PbOFEBTY. 

See  Cases  undbb  Vbndob  and  Pub- 
ohasbb— Pubchabb  of  Hobtgagbd 
Pbofebty. 


of 


—  of  joint  family  property. 
See   Casbs    undbb    Dbcbbb- Fobm 
Dbcbbb— Possession. 

See  Cases  undeb  Hindu  Law— Aluva- 

TION. 

See  Cases  undbb  Hindu  Law— Joint 
Family— Salb  of  Joint  Family  Pbo- 
febty in  Exbcution,  and  Bights  of 
Pubohasbbs. 

See  Cases  undeb  Hindu  Law— Maintb- 
NANCE— Bight  to  Maintbnance —Wi- 
dow. 

See  Cases  undbb  Sale  in  Execution  of 
Dbcbbb- Joint  Pbofebty. 

of  right,  title,   and   interest  of 


widow. 

See  Cases  undeb  Hindu  Law— Widow — 
Deobbes  against  Widow  as  bbfbb- 
bbnting  the  Estate  ob  Pbbbonally. 


Bights  of— 


See  Cases  undbb  Hindu  Law — Azibna- 
TioN — Alienation  by  Fatheb. 

See  Cases  undeb  Hindu  Law— Joint 
Family — Sale  of  Joint  Family  Pbo- 
febty IN   EXBOUTIONj  AND   BiGHTS   OF 

Pubohasbbs. 

See  Hindu  Law— Pabtition— Bight  so 
Pabtition— PuBOHAsBB  fbom  Co-fab- 

CENEB. 

See  Cases  undbb  Hindu  Law— Widow — 
Dbcbbbs   against  Widow  ab  bnfbb- 

SENTING  THE  ESTATE  OB  PeBBONALUT. 

See  Cases  xtndbb  MahoMbdan  Law- 
Debts. 

See  Casbs  undeb  Mobtgage- Sale  of 
Hobtgagbd  Pbofebty. 

See  Cases  undeb  Sale  fob  Abbbabs  of 
Bent— Bights  and  Liabhixiis  of 
Pctbchabbbs. 
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:PXJB,CMAB1BSBS— concluded. 

See  Ca8B8  ttndbb  Salb  tob  Abbbabs  bv 

BbTENITB— PlTBOHASBBS^     BlGhHTS     AND 
LlABILITIBS  OP.  . 

See  Casbs  ttndbb  Salb  in  Ezboittion  ov 
Dbobbb->P[7bchasb£S>  Bights  op. 

See  Casbs  ttndbb  Salb  in  Exbotttion  ov 

DeCBBB— SbTTING  ASIDB  SALB— BlGHlB 
OV  PUBOHASBBS. 

Sei   Casbb   ttndbb   Vbndob    and   Fub- 

CHABBB. 

Title  of— 

See  Cases  ttndbb  Salb  in  Execution  ov 

DbOBXB — PUBOHASBBS,  TiTLB  OF. 

See    Cabbs    undbb    Vbndob   and   Pub- 

OHASBB— NOTIOB. 


Q 


QUABSIEB. 


See  Land  Acquisition  Act,  s.  24. 

[I.  Ii.  B.,  16  Mad.,  868 

ii.  a.,  ao  I.  A.S  80 

—  Suit  for  rent  of— 
See  Bent,  Suit  fob. 


[8  B.  Ii.  B.,  A.  C,  61 


QUABBYING. 


See  CoNTBACT— Constbuction  op  Con- 
tbacts.  I.  Ij.  B.,  18  Bom.,  680 

QUESTION  OP  PACT. 

See  Appeal  to  Pbitt  Council — Cabbs  in 
which  Appeal  lies  ob  not— Concub- 

BENT  JUDaiCENIS  ON  FACT. 

See  Chabob  to  J uby— Special  Cabbb — 
Question  op  Fact    21 W.  B.,  Cr.,  40 

See  Pbitt  Council,  Fbacticb  op— Con- 

GUBBBNT  JUDOMBNTS  ON  FACTS. 

See  Fbiyt  Cottnoil,  Pbacticb  op— Qubb- 
TiON  OP  Fact. 

See  Cases  undbb  Beyision— Cbiminal 
Cases— Questions  op  Fact. 

See  Cases  undbb  Special  ob  Second 
Appeal— Gbounds  op  Appbal— Ques- 
tion op  Fact. 

ilTJESTION  OP  IiAW. 

See    Admission— Admission    in    State-  < 
MINTS  ob  Pleadings. 

[L  K  B.,  21  All.,  286 

See  Appeal  to  Pbiyy  Council— Cabbs  in 
wb;[ch  Appbal  libb  ob  not— Susbtav- 
TiAL  Question  op  Law. 


QUESTION  OP  IjAW— concluded. 

See  Appbal  to  Fbivt  Council—  Cases  in 
which  Appeal  lies  ob  not— Valuation 
op  Appeal    .    I.  L.  B.,  11  Calc,  740 


and  fact. 

See  Chabge  to  Jubt — Special  Casbs 
— Question  op  Law  and  Fact. 

;[8  W.  B.,  Or.,  60 

See  Pbivt  Council,  Phacticb  op — Con- 
cttbbbnt  Judgments  on  Facts. 

[L  L.  B.,  1  Mad.,  252 

See  Cases  undbb  Special  ob  Second 
Appeal— Gbounds  op  Appeal — Bti- 
dbnce,  modb  op  dealing  with. 

QUESTION      BEPEBBED     TO      PULL 
BENCH. 

See  Pbity  Council,  Pbacticb  op-- Pbac- 
ticb AS  to  Objections. 

[L  L.  B.,  1  Calo.,  226 
L.B.,  8L  A.,  7 

See  Casbs  undbb  Bbpebbncb  to  Full 
Bbnch. 

QUO  WAEBANTO,  WBIT  OP- 

See  Calcutta  Municipal  Consolidation 
Act,  8.  81      .    I.  L.  B.,  22  Calc,  717 


B 


BACECOUBSE  ENCLOSUBE. 

See  Bombay  Police  Act,  1890,  b.  47. 

[I.  L.  IL,  22  Bom.,  746 


BAILWAY. 


Cattle  straying  on— 


See  Magisteatb,  Jubisdiction  op— Spe- 
cial Acts— Bailwats  Act,  181)0. 

[L  L.  B.,  18  Mad.,  228 

BAILWAT  COMPANY. 

See  Bombay  Municipal  Act,  1865,  a.  2. 

[9  Bom.,  217 

See  CoNTBACT— Pbiyity  op  Contbact. 

[17  W.  B.,  240 
18  W.  B.,  146 

See  Limitation  Act,  1877,  abt.  80. 

[L  L.  B.,  8  Mad.,  240 

I.  K  B.,  7  Bom.,  478 

I.  L.  B.,  19  Bom.,  165 

/^Negligbncb    .  9W.  B.,  78 

[L  L.  B.,  1  AIL,  60 

See  Pbincipal  and  Agent— Liability  op 
Pbincipal  .       I.  L.  B.,  6  Bom,,  871 

See  Casbb  undbb  Bailway  Aots. 
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BAIIiWAY  COJULTANY— continued. 


1. 


Iiiability  for  nuisance  caused 


by  •wotIslb— Statutory  powers— Beng.  Reg,  I  of 
1824— Act  XLIl  of  1850— Land  taken  for  public 
purposes — Suit  for  injunction  to  restrain  nuisancC' 
— The  plaintiffs,  the  owners  and  occaj^iers  of  a  house 
and  pnmises  in  Howrah,  sued  for  an  injunction  to 
restrain  a  nuisance  caused  by  certain  workshops, 
forges,  and  furnaces  erected  by  the  defendants,  and 
for  damages  for  the  injury  done  thereby.  The  de- 
fendants were  a  railway  company  incorporated  under 
an  Act  of  Parliament  for  the  purpose  of  making  and 
maintaining  railways  in  India,  and  by  an  agreement 
(entered  into  under  their  Act  of  Incorporation) 
between  them  and  the  Ea«t  India  Company,  they  were 
authorized  and  directed  to  make  and  maintain  such 
railway  stations,  offices,  machinery,  and  other  works 
(connected  with  making,  maintaining,  and  working 
the  railways)  as  the  East  India.Company  might  deem 
necessary  or  expedient.  The  workshops  complained 
of  were  erected  in  1867  under  the  sanction  of  the 
Bengal  Government  on  land  purchased  by  the 
Qovemment  in  18 14  for  the  purposes  of  the  railway 
under  Regulation  I  of  1824  and  Act  XLII  of  1850, 
and  which  had  been  made  over  to  the  defendants. 
Held,  a  nuisance  having  been  proved  to  exist—that 
is  to  say,  such  annoyance  as  materially  interfered 
with  the  ordinary  comfort  of  human  existence  in  the 
house  and  caused  sensible  injury  to  the  property,  of 
the  plaintiffs,— the  defendants  could  not  plead  laches 
or  acquiescence  on  the  plaintiffs'  part,  as,  upon  the 
plaintiffs  complaining  in  May  1870,  the  defendants 
had  admitted  that  there  was  a  nuisance,  and  had  up 
to  June  1871  made  various  efforts  to  abate  it.  Nor 
could  the  defendants  escape  liability  on  the  ground 
that  the  nuisance  had  been  caused  by  them  in  the 
reasonable  exercise  of  powers  conferred  upon  them  by 
the  Legislature.  An  injunction  was  granted  restrain- 
ing the  defendants,  and  liberty  to  apply  was  reserved 
in  the  decree.  On  a  motion  by  the  defendants, 
supported  by  an  affidavit  showing  the  alterations 
which  they  proposed  to  make  with  the  view  of  abating 
the  nuisance,  and  alleging  that  a  period  of  three 
months  was  ret^uired  to  carry  out  these  alterations, 
and  that  arefn^^nl  (o  grant  this  time  would  necessitate 
the  closing  of  the  company's  workshops,  and  would 
occasion  great  iiKouvcnieuce,  the  Court  granted  the 
time  asked  for,  ou  the  conditions  that  the  defendants 
paid  the  costs  of  the  application,  and  did  all  they 
possibly  could  in  the  meanwhile  \o  prevent  annoyance 
,  to  the  plaintiffs.  Kiu  Mohuk  Bose  r.  East  Iitdian 
Railway  Company  .        10  B.  Ij.  B.,  241 

Fire  caused  by  spark  from 


•ng^e — Action  for  damages — Negligence — Sta- 
iutcrg  potters. — The  East  Indian  Railway  Company 
was  incori  orated  under  12  &  13  Vict.,  c.  XCIII, 
''for  the  purpose  of  making  and  constructing, 
working,  and  maintaining"  the  East  Indian  Kailway, 
tncludirg  all  necessary,  accessory,  or  convenient  ex- 
tensions, branches,  etc.,  as  might  be  agreed  upon 
between  the  Railway  Company  and  the  East  India 
Company;  and  by  agreement  between  the  Railway 
Conrpany  and  the  East  India  Company,  dated  17th 
August  1849,  the  Railway  Company  was  "  authorized 
and  directed  to  make  and  maintain  such  stations, 
offices,  machinery,  and  other  works  and  conveniences 


RAILWAY  COMFAmr— <;oji^tfi«0(/. 

connected  with  the  making,  maintaining,  and  work* 
ing  the  railway,''  and  *<  to  provide  a  good  and  suffix 
cient  working  stock  of  engines,  carriages,  and  other 
plant  and  machinery  for  working  the  said  railway." 
The  plaintiff  was  the  ojruer  of  a  piece  of  land  adjoin- 
ing the  railway  line  at  Kharmatta,  a  station  on  the 
Chord  Line  of  the  Company's  railway,  on  which  land 
was  erected  a  bungalow,  with  stables  and  out- houses 
adjcining.  In  the  action  brought  by  the  plaintiff 
against  the  Railway  Company  to  recover  compensation 
for  damages  occasioned  by  a  fire  caused  by  a  spark 
from  one  of  the  engines  of  the  Company,  the  plaint 
alleged  want  of  due  care  on  -the  part  of  the  defen* 
dants  in  the  management  of  the  line  by  allowing  dry 
grass  of  too  great  a  length  to  retrain  on  the  railway 
banks,  and  in  driving  their  engines  along  the  line 
witlout  due  precautions  being  taken  to  prevent  the 
expulsion  of  sparks.  Re  Id  that  the  defendant  Com- 
pany was  authorized  to  run  locomotive  engines  on  the 
lines  of  railway  constructed  by  the  Company  under 
the  statutory  powers  given  to  it,  and  therefore  the 
Company  was  not  liable  for  damage  caused  in  work- 
ing the  line  under  such  statutory  powers,  without 
proof  of  negligence.  Held  also  on  the  evidence  that 
neither  in  the  construction  of  their  eng^es  nor  in 
the  condition  of  the  raUway  banks  was  any  negli- 
gence shown  on  the  part  of  the  Company.  Haltobd 
9.  East  Ikpiav  Raiijway  CoMPAfrr 

[14  B.  L.  B.,  1 

See   also  Madsab   Railway   Compakt  v.   Za- 
MlimAB  ov  Cabtbtikagabah 

[14  B.  Ii.  B.,  209 :  22  W.  B.,  279 

Ii.  Be,  1 1.  A.,  304 


8. 


Iiiability  of    6omp*aDy— -&o« 


of  articles  not  declared  or  insured — Liability  be- 
tween arrival  and  delivery,  —A  railway  company  is 
not  liable  for  non-delivery  of  articles  specified  in 
8.  10,  Act  XVIII  of  1854,  the  value  of  which  has 
neither  been  declared  nor  insured.  The  protection 
conferred  by  that  section  extends  till  such  time  as 
the  consignee  takes  delivery,  and  does  not  terminate 
on  the  arrival  of  the  articles  at  their  destination. 

ILLOOB    KBISTUIAH    r.    GbBAT  IlTOIAN    PBUIKSULA 

Railway  CosiPAirr.  Illoob  Kbibtkiah  r.  Madbas 
Railway  CouPAmr   .         .  L  L.  B.,  2  Had.,  810 

-  Bail  tea y  Act,  1854, 


s,  10 — Declaration  of  nature  of  goods— tSilvet 
Loss  by  criminal  act  of  company's  servants, — 
S.  10  of  the  Railway  Act,  which  provides  that  no 
railway  company  shall  in  any  case  be  answerable  for 
loss  or  injury  in  respect  of  gold,  silver,  and  other 
excepted  articles  delivered  for  carriage,  unless  the 
conditions  of  that  section  ore  fulfilled,  applies  where 
the  loss  has  been  caused  by  the  criminal  acts  of  the 
company's  servants.  Semble— If,  after  declaration 
made  by  the  sender  of  an  excepted  article  entitling 
the  railway  company  to  receive  an  increased  charge, 
the  gcods  are  carried  at  the  ordinary  rates,  the  sender 
would  be  entitled  to  recover  in  case  of  loss.  The 
conditions  of  s.  10  are  net  fulfilled  by  the  sender 
merely  giving  an  account  of  the  quantity  and  de- 
scription of  the  goods  delivi-red  foi*  carriage  when 
required  to  do  so  by  tlie  booking  clerk.    To  establish 
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the  liability  of  the  railway  company  in  the  case  of 
excepted  articles,  the  declaration  required  by  s.  10 
matt  be  made  in  such  a  manner  as  to  intimate  that 
the  sender  invites  the  company  to  undertake  the 
special  risk  and  is  willing  to  pay  the  special  rates. 

VaKXATAOHALA    r.   SoTJTH   InDLAK    BaILWAT    CoM- 

TAKT     ....    I.  L.  B..  6  Mad.,  208 


5.  — '  Negligence — Lia' 

liliiy  for  injury— Act  XVIII  of  1854,  s.  IL—A 
railway  company  is  liable  for  injury  sustained  by 
goods  committed  to  thoir  care,  if  they  have  been 
guilty  of  gross  negligence.  Assam  Tea  Comfant 
r.  East  Indian  Railway  Company 

[Bonrke,  O.  C,  88 


6. 


Damage  done  not 


covered  hy  risk  note  — Onus  prolandi. — A  company, 
though  protected  from  certrin  risks  by  a  risk  note, 
is  not  absolved  from  all  liability  or  able  to  impose  on 
the  consignor  the  burden  of  proving  that  the  loss  or 
non-delivery  of  the  goods  was  caused  by  some  default 
not  covered  by  the  risk  note  for  which  the  company 
is  liable.  Sfntokh  Bai  v.  East  Indian  Bailway 
Company    .        .'       .        .        .2  Agra,  200 


7. 


Liability  of  com' 


pony— Carriers  of  goods — Act  XVIII  of  1854, 
s.  ll^Negligence, — The  East  Indian  Bailway  Com- 
pany cannot,  under  s.  11  of  Act  XVIII  of  1864, 
limit  their  responsibility  as  carriers  in  respect  of 
ordinary  goods  so  as  not  to  be  liable  for  loss  or  injury 
caused  by  gross  negligence  or  miscondq^t,  though 
P'>8sibly  they  may,  with  the  consent  of  Government, 
limit  their  liability  by  contract  or  notice  for  oss 
arising  otherwise  than  by  gross  neglect.  East  In- 
dian Bailway  Company  r.  Jobdan 

[4  B.  Ii.  R,  O.  C,  97  :  14  W.  B.,  O.  C,  11 

8. Carriers — Insnffi' 

ciency  of  evidence,— The  consignees  of  two  bundles 
of  cow-hides  which  had  been  carried  by  a  railway 
company  having  refused  to  take  delivery  on  the 
ground  of  shortness  in  the  number  of  pieces,  the 
railway  company  pleaded  that  they  were  not  in- 
debted, as  they  had  contracted  to  carry  such  and  such 
a  number  of  bundles,  and  had  done  so.  The  bills  of 
lading  showed  so  many  bundles  said  to  contain  such 
a  number  of  pieces.  The  company  also  contested  the 
plaintiff's  enumeration  of  pieces.  Held  ttat  the 
railway  company  was  not  liable,  there  being  no  evi- 
dence that  the  bundles  had  been  broken  or  the  hides 
counted  by  pieces.  Schlaeppbb,  PtTTz  &  Co.  r. 
Rastbbn  Bengal  Bailway  Company 

[21W.B.,880 

9. ■ Carrier  s — E  » t- 

de nee— Burden  of  proof  of  negligence— Misde^ 
scription  of  goods — Act  III  of  1365  (Carriers 
Act),  s.  9— Act  XVIII  of  1854,  s.  i/.— The  plain- 
tiff  caused  to  be  delivered  to  the  defendants,  for  car- 
riage from  Bombay  to  Oojein,  certain  goods,  among 
which  were  twelve  bags  of  sugar- candy.  His  agent, 
when  signing  the  consignment  note  at  the  railway 
station,  erroneously,  but  without  fraudulent  intent, 
stated  the  contents  of  the  twelve  bags  to  be  alum,  for 
which  a  lower  freight  was  charged  by  the  defendants. 
The  railway  clerk  received  the  go  ids  and  gave  a  re- 
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ceipt  note,  on  which  the  following  condition  waa 
printed:  "The  company  give  notice  that  they  are 
not  responsible  for  loss  or  damage  arising  from  fire, 
the  act  of  God,  or  civil  commotion.*'  In  the  course 
of  the  journey  a  fire  broke  out  in  the  train,  and  a 
large  portion  of  the  plaintiff's  goods  including  ten 
bags  of  the  sugar-candy  was  destroyed.  In  an  action 
for  damages  for  non-delivery,  -  Held  (1),  under  the 
provisions  of  s.  9  of  the  Carriers  Act  (III  of  1865), 
the  burden  of  proving  negligence  on  the  part  of  the 
defendants  did  not  rest  upon  the  plaintiff,  notwith- 
standing the  condition  in  the  receipt  note ;  (2)  the 
misdescription  by  the  plaintiff's  agent,  of  the  twelve 
ba^zs  of  sngar- candy  as  alum  did  not  exonerate  the 
defendants  from  all  liability  to  the  plaintiff  in 
respect  of  these  bags.  The  plaintiff,  however,  was 
only  entitled  to  recover,  in  respect  of  the  ten  lost 
bags,  the  value  of  alum  only,  and  not  sugar^candy ; 
while  the  defendants,  on  the  other  hatid,  could  not,  in 
respect  of  the  said  ten  bags,  charge  freight  as  for 
sugar-candy.  Ibhtabdab  Gclaschand  r.  Q.  I.  P. 
Bailway  Company  .    I.  L.  B.,  8  Bom.*  120 

10.  Act  XVIII  of 

1864,  ss.  11  and  43— Carriers, — The  defendants,  hav- 
ing made  arrangements  with  the  Madms  Bailway 
Company  for  the  through  carriage  of  goods,  received 
from  the  plaintiff's  agent  at  Poona  thirty  bags  of 
jowari  to  be  conveyed  thence  to  Bellary  and  delivered 
to  the  plaintiff's  agent  there.  The  "  goods  consign- 
ment note,"  which  was  signed  by  the  plaintiff's  agent 
at  Pooan,  contained  the  following  condition,  of  which 
he  had  due  notice:  "The  Company  receive  goods 
for  conveyance  to  stations  on  other  railways  with 
which  they  have  made  arrangements  to  book  through, 
subject  to  the  rules  ani  regulations  and  rites  and 
fares  of  the  respective  companies  over  whose  lines  the 
goods  may  pass.**  On  reaching  Raichore,  the  bags  of 
jowari  were  transferred  from  the  defendants*  wagon, 
in  which  they  had  left  Poona,  into  a  wagon  of 
the  Madras  Bailway  Company.  One  bag  was  subse- 
quently lost ;  but  the  remaining  twenty-nine  arrived, 
and  were  unloaded  in  good  condition  at  Bellary  on  the 
19th  September  1877.  No  steps  were  taken,  either 
by  the  defendants  or  by  the  Madras  Bailway  Com- 
pany, to  give  information  of  the  arrival  of  the  bags  to 
the  consignee,  and  he  never  received  them.  The 
plaintiff  sued  to  recover  their  value.  The  defendants 
pleaded  (1)  that,  under  a  rule  of  the  Madras  Bailway 
in  forca  at  the  time  of  the  making  of  the  contract 
between  the  plaintiff  and  the  defendants,  delivery  was 
complete  the  instant  the  bags  were  unloaded  at 
Bellary  ;  and  (2>  that  the  plaintiff's  agent  at  Bellary 
did  not  apply  for  the  goods,  but  allowed  them  to 
remain  in  the  station-yard  until  they  became  rotten 
by  rain  and  were  destroyed  by  order  of  the  Collector 
some  time  in  November.  The  Madras  Bailway 
Company  had  issued  a  public  notice  of  the  above  rule 
in  the  following  terms :  "  The  Madras  Bailway  Com- 
pany hereby  give  public  notice  that  they  will  not  be 
responsible  for  loss  of,  or  damage  to,  grain  after  it 
has  been  unloaded  from  ithe  Company's  wagons." 
The  defendants  sought  t)  incorporate  this  notice 
into  their  contract  with  the  plaintiff  by  virtue  of  the 
condition  printed  in  their  *'  goods  consij^nment  note." 
Held    that    the   said   public    notice    afforded    no 
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protectioD  to  the  defendants,  on  the  ground  that  it  was 
inYalid  as  a  regulation  for  non-compliance  with  the 
provisions  of  s.  43  of  Act  XVIII  of  1854,  inasmuch 
as  it  had  not  been  sanctioned  by  the  Local  Oovem- 
ment,  and  had  not  been  posted  np  at  all  the  stations 
of  the  Madras  line  of  railway;  and  that  it  could 
not  otherwise  be  binding  against  the  plaintiff,  as 
neither  the  plaintiff  nor  his  agent  were  shown  to 
have  had  any  knowledge  of  it  at  the  time  of  entering 
into  the  contract  with  the  defendants.  Quitre — 
Whether,  if  the  plaintiff  or  his  agent  had  such  know- 
ledge at  the  time  of  making  the  consignment,  the 
notice  would  have  constituted  such  a  stipulation  as  to 
contravene  s,  1 1  of  Act  XVIII  of  1854  or  whether 
it  might  be  read  together  with  that  section,  and 
treated  as  effectual,  except  so  far  as  its  operation 
would  be  limited  in  its  scope  by  that  section.  Held 
also  that,  the  arrival  of  the  grain  at  the  station  of 
destination  (Bellary)  having  been  proved,  the  burden 
of  showing  that  the  goods  were  ready  for  delivery 
to  the  plaintiff  for  a  reasonable  time  after  such 
arrival  lay  on  the  defendants,  although  no  proof 
had  been  given  of  any  application  for  delivery  by 
the  plaintiff  within  a  reasonable  time.  It  is  the 
duty  of  a  railway  company  to  keep  goods  which  have 
reached  the  station  of  their  destination,  ready  there 
for  delivery  until  the  consignee,  in  the  exercise  of 
due  diligence,  can  call  for  and  remove  them,  and  it  is 
the  duty  of  the  consignee  to  call  for  and  remove  them 
within  a  reasonable  time.  Semhle— The  object  of 
s.  11  of  Act  XVIII  of  1854  is  to  preclude  railway 
companies  from  being  able  by  any  stipulation  to 
escape  from  liability  for  loss  or  injury  to  goods 
caused  by  the  gross  negligence  or  misconduct  of  their 
agents  or  servants.  Subuteam  Bhata  v,  G.  I.  P. 
Bail  WAY  CoMPAirr  .        .    I.  Ii.  B.,  8  Bom.»  86 


11. 


Carriers,  Liahi- 


lity  of— Contract  Act  (IX  of  1912),  *».  IBU  262— 
Act  XV in  of  1864- Act  III  of  i865.— The 
English  common  law  rule,  under  which  common  car- 
riers are  held  liable  as  insurers  of  goods  against  all 
risks  except  the  act  of  God  or  the  King's  enemies,  is 
not  now  in  force  in  India.  In  cases  not  met  by  the 
special  provisions  of  the  Act  relating  to  railways  and 
carriers,  the  liability  of  carriers  for  loss  or  damage  to 
goods  entrusted  to  them  is  prescribed  by  ss.  151  and 
152  of  the  Contract  Act  (IX  of  1872).  The  plain- 
tiff's goods  were  being  carried  in  "a  train  of  the 
defendants  from  ^andgaon  to  Egatpuri.  During 
the  journey  the  train  was  plundered  by  robbers, 
and  the  plaintiff's  goods  were  stolen.  Held  the 
defendants  were  entitled  to  the  benefit  of  s.  152  of 
the  Contract  Act,  and  should  be  permitted  to  give 
evidence  that  the  robbers  of  the  plaintiff's  goods 
were  not  the  servants  or  agents  of  the  defencUints, 
and  that  the  defendants  (by  their  servants  and 
agents)  took  as  much  care  of  their  goods  as  a  man 
of  ordinary  prudence  would,  under  similar  circum- 
stances, take  of  his  own  goods  of  the  same  bulk, 
quality,  and  value  as  the  goods  in  question.     Ev- 

TBEJI  TUXBIDAB  «.  G.  I.  P.  RAILWAY  COMPAITT 

[I.  Li.  B.,  8  BoxzL,  108 


12. 


Exemption  from 


liability — Special  contract — Eisk  note — Railioay 
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Act  (IX  of  1890J,  #.  64,  el.  (IJ,  ».  73,  oU.  (a),  (h), 
euMt,  (2)  and  (3J— Carriers  Act,  1866,— The 
plaintiff  sued  the  defendants  (a  railway  company) 
for  damage  for  short  delivery  of  goods  consigned  to 
him.  The  defendants  pleaded  a  special  contract 
signed  by  the  consignor,  which,  in  consideration  of 
their  carrying  the  gcods  at  a  special  reduced  rate 
instead  of  the  ordinary  tariff  Irate,  exempted  them 
from  liability  for  loss  or  damage  to  the  goods  from 
any  cause  whatever,  before,  during,  and  after  transit 
over  their  railway  or  other  railways  working  in  con- 
nection therewith.  Held  that  under  the  contract 
the    defendants    were  not  liable  to  the  plaintiff. 

TiPPANKA  V.  SOITTHEBN  MABATHA  BAILWAY  COM- 
PANY .  .     I.  L,  B.,  17  Bom.,  417 

18. Railway      Act 

(IV  of  1879 J,  s,  11— Lots  of  goods— Carrier- 
Bailment — Declaration  of  nature  and  value  of 
goods  and  payment  of  increased  charge,  Effect  of — 
Contract  Act  (IX  of  1872),  s.  151,— In  respect  of 
goods  for  which,  under  s.  11  of  the  Indian  Bailway 
Act  (IV  of  1879  ,  a  railway  company  is  under  no 
liability  unless  "an  increased  chaise"  is  paid,  the 
payment  of  an  increased  charge  puts  them  under  the 
same  liability  as  they  are  under  with  respect  to  goods 
not  specially  provided  for  by  that  section,  «««.,  fhe 
liability  of  ordinary  bailees.  The  payment  ol  "an 
increased  charge  "  is  not  equivi^lent  to  insurance.  In 
January  1890  a  box  containing  rupees  was  delivered 
by  the  plaintiffs  to-the  defendant  Company  in  Bombay 
to  be  carijkd  to  Saugor.  From  the  evidence  It  ap- 
peared that  the  plaintiffs  did  not  intend  to  insure  the 
box.  The  box  was  taken  to  the  booking  office  at  the 
station,  and  the  parcel  clerk  asked  what  it  contained, 
and  was'told  that  it  contained  coin,  and  he  learned 
casually  that  the  amount  was  B6,000.  The  clerk 
charged  fi  18-1-0  for  the  box,  which  was  the  '*  trea-^ 
sure  rate"  for  carriage.  This  sum  was  paid,  and 
the  box  was  duly  despatched,  but  was  lost  or  stolen 
in  the  course  of  tnuisit.  The  plaintiffs  sued  to 
recover  the  H6,000.  The  defendants  contended  that, 
ha>ing  regard  to  the  provisions  of  s.  11  of  Act  lY 
of  1879,  they  were  not  liable,  inasmuch  as  (1)  the 
contents  of  the  box  had  not  been  duly  disclosed,  nor 
(2)  had  an  increased  charge  been  paid.  _  The  plain- 
tiffs obtained  a  decree  in  the  lower  Court.  On  ap- 
peal,— Held  (reversing  the  decree)  that  the  defendant 
company  was  not  liable  (1)  because  there  was  no 
sufficient  declaration  of  the  value  and  contents  of  the 
box ;  (2)  because  the  sum  paid  by  the  plaintiffs  for 
the  carriage  of  the  box  was  the  ordinary  ohai^e  for 
treasure,  and  was  not  the  increased  charge  which 
under  s.  11  of  Act  VI  of  1879  should  have  been  paid 
in  order  to  make  the  company  liable.     Gbbat  Ikdiah 

PBNDrSTTLA  BAIXWAY  CO.  r.  BAISETT  CHANDmOA 

[L  Ii.  B.»  18  Bom.»  166 

Beversing  the  decision  in  Baisbtt  CHAinoHirxL 
Hahibuull  v.  G.  I.  P.  Bailway  Coicpaky 

[L  Ii.  B.»  17  Bom.»  728 

14# Railways    A  et 

(IX  of  1890),  ss,  72  and  76— Contract  Act  (IX  of 
1872),  ss.  161,  162,  and  161— Carriers  Act  (III  of 
1865)'-' Liability  of  Railway  Companies  as 
bailees. — Subject  to  the   provisions     of    Act    IX 
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of  1890,  the  responBibility  of  Bailway  Companies 
for  lo8f  of  goods  delivered  to  them  for  carriage 
IS  that  of  a  bailee  under  ss.  Ul,  152,  and  161  of  the 
Indian  Contract  Act.  In  a  suit  for  damages  occa- 
sioned by  sach  a  loss,  the  plaintiff  need  not  prove  how 
the  loss  occurred,  bnt,  on  proof  of  the  loss,  the  com- 
pany will,  in  absence  of  proof  of  any  ground  upon 
which  it  can  be  exonerated,  be  liable  as  a  bailee. 
Sbshau  Pattbb  v.  Moss    I.  Ij.  B.»  17  Mad.,  445 


15. 


—  Bailicays    Act 


(IX  of  1890),  St.  72, 16— Contract  Act  (IX  of  1672), 
ss.*161, 152,  and  161 — C  ontract—B  ailment— Liabi' 
litifof  bailee — Burden  of  proof-^Bailioay  Company. 
—  Where  goods  are  delivered  to  a  railway  company  for 
carriage  not  "  at  owner's  risk,"  and  such  goods  are  lost 
or  destroyed  while  in  the  custody  of  the  company,  it 
is  not  for  the  owner  suing  for  compensation  for  such 
loss  or  destruction  to  prove  negligence  on  the  part  of 
the  company,  but,  when  the  owner  has  proved  deli- 
very to  the  company,  it  is  for  the  company  to  prove 
that  they  have  exercised  the  care  required  by  the 
Contract  Act,  1872,  of  bailees  for  hire.    KAiTKir  Ram 

V,  INDIAN  MlDLAHD  BAILWAT  CO. 

[L  L.  B.»  22  AIL,  861 


16. 


**  Terminal 


ehctrgee  " — Right  of  Q.  I,  P.  Railway  Company  to 
levy  terminal  charges — Stat.  12  i^  IS  Vict,, 
e,  83  (Local  and  Pers.) — Railway  Act  (IX  of 
1890),  ss.  41, 46,  46— Carriers.— By  the  Act  of  In- 
corporation of  the  defendant  Company  it  was  enacted 
that  it  should  be  lawful  for  the  Bailway  Company 
and  the  East  India  Company  to  enter  into  such  con- 
tracts, etc.,  as  they  thought  fit  (inter  alid)  '*  for 
performing  all  matters  and  things  necessary  or  con- 
venient for  carrying  into  effect  the  making,  maintain- 
ing, and  working  the  railway  *  •  •  including 
any  provision  as  to  the  tolls,  receipts,  and  profits 
thereof.'^  Subsequently  the  defendant  Company  and 
the  East  India  CoiDpany  entered  into  an  agreement 
with  each  other,  under  which  the  defendant  Company 
were  empowered  to  make  certain  charges  called 
''  terminiJ  charges  "  —  charges  which  are  levied  on 
account  of  the  carrying  of  goods  to  and  from  the 
wagon,  loading  and  unloading  them  on  and  from  the 
wagon,  and  for  the  use  of  the  Company's  premises 
till  the  goods  are  removed.  The  plaintiffs  sued 
to  recover  from  the  defendants  the  sum  of 
B1,S4,152-11,  which  during  the  three  years  prior  to 
suit  the  plaintiffs  had  been  obliged  by  the  defendants 
to  pay  as  "terminal  charges"  on  consignments  of 
cotton  made  by  the  plaintiffs  from  up-country  stations 
to  Bombay.  The  plaintiffs  objected  to  these  charges 
as  not  within  the  scope  of  the  powers  conferred  by  the 
Act  of  Incorporation  of  the  defendant  Company,  and 
contended  (1)  that  such  charges  were  illegal ;  (2}  that 
if  not  illegal,  they  were  excessive.  Eeld  by  Fabbak, 
iT.,  dismissing  the  suit,  that  the  defendants  were 
entitled  to  charge  "terminal  charges"  on  the  gcods 
carried  by  them  for  the  plaintiffs,  subject  only,  as  to 
the  rates  and  amounts  thereof,  to  the  sanction  of 
Government;  and  that  the  rates  charged  to  the 
pluntiffs  were  not  higher  than  the  sanctioned  charges. 
'*  Terminal  charge"  means  a  charge  for  the  nseof 
goods  station  and  for  the  various  duties  which  a 
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Bailway  Company,  as  common  carriers,  perform  in 
connection  witb  the  goods  consigned  to  them  for 
carriage.  Semhle — Under  ss.  41,  45*,  and  46  of  Act 
IK  of  1890,  the  High  Court  has  no  jurisdiction  to 
comnder  or  entertain  a  claim  relating  to  terminals 
charged  by  the  defendants  subsequently  to  the  tims 
at  which  that  Act  came  into  .operation.  Held  on 
appeal  (SABOBirr,  C.J.,  and  Batlbt,  J,)  that  these 
charges  were  within  the  authority  given  by  that  Act. 
Such  charges,  if  not  strictly  '*  tolls,"  were  certainly 
charges  for  performing  of  services,  if  not  "necessary** 
at  any  rate  "  convenient  for  the  working  of  the  rail- 
way," and  payment  for  such  services  might  also 
properly  be  reg^ded  as  a  source  of  "  profit "  to  the 
Bailway  Company,  within  the  meaning  of  that  Act. 
The  only  *•  terminal  charge  "  sanctioned  by  Govern- 
ment was  a  charge  sanctioned  in  1865,.  and  then, 
expressly  defined  as  "including  collection  and  deli- 
very." The  defendant  Company  had  since  that  date 
given  up  "  collecting  and  delivoring,"  but  there  had 
been  no  new  scale  of  terminal  charges  submitted  for 
sanction,  or  sanctioned.  It  was  consequently  conten- 
ded by  the  plaintiffs  that  the  "terminal  charge"  now 
levied  had  never  been  sanctioned.  Seld  also  that  a 
review  of  the  proceedings  leading  to  the  sanction  of 
1865  showed  that  Government  had  contemplated  the 
possible  abandonment  by  the  Company  of  "  collection 
and  delivery"  when  it  sanctioned  the  rate  then  fixed ; 
and  that  consequently  it  mu?t  be  presumed  that 
Government  had  left  it  to  the  defendant  Company  to 
make  such  deductions,  in  case  of  abandonment  of  this 
portion  of  their  services,  as  th^y  should  think  proper, 
which  they  had  done.  Lauibhai  Shamji  r.  G.  I.  P. 
Bailwat  Company       .    I.  Li.  B«„  16  Bom.,  434 

Affirming  decision  of  lower  Court  in  same  case. 

[I.  li.  R,  15  Bom«,  587 

17. Railways      Act, 

(IX  of  1890),  s.  72 — Condition  under  which  goods 
despatched  by  Railway  ^  Absence  ofproof  of  deter  io* 
ration — Remoteness  of  damage — Contract  Act,  s,  73, 
— The  plaintiff,  who  was  a  tailor,  delivered  a  sewing 
machine  and  some  cloths  to  the  Madras  Bailway 
Company  (the  defendant)  to  be  sent  to  a  place  where 
he  expected  to  carry  on  his  business  with  special  profit 
by  reason  of  a  forthcoming  festival.  Through  the 
fault  of  the  Company's  servants,  the  goods  were 
delayed  in  transmission,  and  were  not  delivered  nntil 
6ome  days  after  the  conclnsion  of  the  festival.  The 
plaintiff  had  given  no  notice  to  the  Company  that  the 
goods  were  required  to  be  delivered  within  a  fixed 
time  for  any  special  purpose,  and  he  had  signed  a 
forwarding  note  under  a  statement  that  ho  agreed  to 
be  bound  by  the  conditions  at  the  back,  and  one  of 
those  conditions  was  to  the  effect  that  the  Comi>any  is 
not  liable  "  for  any  loss  of  or  damage  to  any  goods 
whatever  by  reason  of  accidental  or  unavoidable  delays 
in  transit  or  otherwise."  The  plaintiff  now  sued  to 
recover  from  the  Company  a  sum  on  account  of  his 
estimated  profits  and  the  travelling  expenses  of  himself 
and  his  assistant  at  the  place  of  delivery  and  their 
expenses  for  food  and  lodging  while  there.  Held  (1) 
that,  as  the  plaintiff  had  not  shown  that  the  goods  had 
undergone  deterioration  in  value  or  otherwise,  the 
condition  above  cited  was  not  void  under  Bailways 
Act,  1^,  s.  72,  iJthough  it  had  not  been  approved  by 
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BAILWAY  COMPAWTT— coiifift««J. 

the  Governor  General  in  Conncil ;  (2)  that  the  plain- 
tiff was  bonnd  by  the  condition  even  if  he  was  in  fact 
ignorant  of  its  difect ;  (3)  that  the  damages  claimed 
were  too  remote.  Madbas  Railway  Co.  v.  GoynrsA 
BAT7     .  .    L  Ii.  B.,  21  Mad.,  172 


18. 


Duty    to    carry 


passengers  safely — Explosion  in  carriaye^Neyli* 
yence — On%u  of  prooj— Ignorance  or  knowledge  of 
law  as  a  defence — Its  *  limitation — Damagesy  Mea* 
sure  of^Costs  —Seld  by  the  Appellate  Court 
(affirming  the  decision  of  the  Conrt  below):  In 
providing  for  the  safety  of  their  passengers  it  is  the 
duty  of  a  Railway  Company  to  exercise  snch  a  degree 
of  care,  at  the  very  leasts  as  may  reasonably  be 
required  from  them  under  all  the  circumstances  of 
the  case,  and  where  an  accident  happens,  they  must 
show  that  It  was  not  preventible  by  any  care  or  skill. 
If  a  railway  carriage  be  rendered  dangerous  to  the 
passengers  travelling  therein  by  reason  of  the  fact 
that  there  are  fireworks  in  it,  and  if  the  carrying  of  the 
fireworks  could  have  been  prevented  by  the  exercise  of 
due  care  on  the  part  of  the  Railway  Company,  they 
are  liable  for  damages  for  negligence  should  an  explo- 
sion'of  the  fireworks  occur.  Where  loss  of  life  and 
damage  have  resulted  from  the  explosion  of  fireworks  in 
a  p.issenger  carriage,  the  onus  is  on  the  Railway  Com- 
pany to  show  that  they  took  due  care  to  prevent  the 
conveyance*of  fireworks  in  that  manner,  and  not  on  the 
plaintiff  to  show  that  they  did  not.  Scott  v.  London 
Dock  Co*,  BS*Sf  C,  596 ;  Kearney  v.  London,  Brigh- 
ton,  and  South  Coast  Hailway  Co.,  L,  J2.,  5  Q.  J9., 
^/i  :  on  appeal  L,  £.,  B  Q.  B„  759 ;  Byrne  v.  Beadle, 
2  H,  S^  C„  722 ;  Cotton  v.  Wood,  8  C.  B.,  N.  S„ 
66S ;  tFoulkes  v.  Metropolitan  Sailicay  Co.,  L. 
jK.,  5  C,  P.  D.,  157 ;  Welfare  v.  Lonion  and  Brigh- 
ton Bailtcay  Co.,  L,  B.,4  Q.  B.,  693;  and  Daniel  v. 
Metropolitan  Bailtoay  Co,^  L.  J2.,  3  C,  P.,  593  :  on 
appeal,  L,B„5E,(^  L,  Ap„  45,  referred  to.  Costs  in 
a  case  like  the  present  should  be  allowed  as  between 
attorney  and  client,  so  as  not  to  exhaust  the  damages 
or  the  larger  portion  thereof.  Narayan  Jetha  v. 
Municipal  Commissioners  of  Bombay,  I,  L,  S.,  16 
Bom.,  254 ;  Sorahji  Batanji  v.  Great  Indian 
Peninsula  Railway  Co.,  7  Bom.  O.  C,  119  note ;  and 
Ratanhai  v.  Great  Indian  Peninsula  Bailioay  Co., 
7  Bom.,  O.  C,  120  note  :  8  Bom.,  O.  C,  130, 
folio  ved.  Per  O'KiNEALY,  J.  (in  the  Court  below).— 
In  the  absence  of  evidence  that  the  defendants  had 
taken  steps  to  prevent  passengers  from  taking  fire- 
works into  the  carriage,  the  Court  cannot  presume 
that  the  fireworks  were  taken  clandestinely  into  the 
compartment,  notwithstanding  the  fact  that  such 
carriage  of  fireworks  is  an  offence,  and  that  every  one 
is  presumed  to  know  the  law.  The  maxim  that  every 
man  is  presumed  to  know  the  law  is  limited  to  the 
determination  of  the  civil  or  criminal  liability  of  the 
person  whose  knowledge  is  in  questinn.  It  cannot 
legitimately  be  made  use  of  where  (as  in  the  present 
case)  tlie  parties  are  different  and  distinct  from  him. 
East  Ikdiait  Raixwat  Co.  v.  Eally  Dass  Moo- 
SEBJBE  .    I.  li.  B.«  26  Calc,  465 

2  C.  W.  N.,  609 :  3  C.  W.  N.,  781 

19.  Negligence       of 


I 


Bailnoiy    Company   in   leaving  door    of   railway 


'B.A.TLVT KY  COTUCPASSTSr-^oncluded. 

carriage  open  or  unfastened — Hurl  caused  to  pa*' 
senger  while  trying  to  secure  door.— Leaving  tlie 
door  of  a  railway  carriage  open  or  unfastened  amounts 
to  negligence  on  the  part  of  a  Railway  Company,  and 
the  Company  is  liable  for  any  injury  caused  thereby 
to  a  passenger.  If  any  inconvenience  or  danger  is 
caused  by  the  nogligence  of  the^Company,  a  passenger 
may  lawfully  attempt  to  get  rid  of  such  inconveni- 
ence or  danger,  provided  that  in  doing  so  he  runs  no 
obvious  risk  disproportionate  to  the  inconvenience  or 
danger,  and  is  not  Umsdf  guilty  of  any  negligence ; 
and,  if  in  such  attempt  he  is  injured,  the  Company  \n 
liable  in  damages.  The  door  of  a  railway  carriage 
attached  to  a  train  running  from  Poina  to  B  ^mbay 
was  left  open  or  unfastened  when  the  tnun  left  the 
Ehandala  station.  The  plaintiff  was  then  asleep  in 
the  carriage.  He  subsequently  awoke  when  the  train 
was  passing  through  a  tunnel,  and  found  that  the 
whole  of  the  door,  which  opened  outwards,  had  been 
torn  away  from  its  hinges,  except  the  upper  part  or 
sunshade,  which  was  flapping  backwards  and  forwards 
against  the  side  of  the  tunnel  and  the  door  post  of 
the  carriage.  In  attempting  to  secure  it,  the  top  of 
the  plaintiff's  finger  was  torn  away  and  the  bone  of 
one  of  his  fingers  fractured.  Held  that  the  injuries 
were  caused  by  the  negligence  of  the  Railway  Com- 
pany, and  that  the  plaintiff  was  entitled  to  damages. 
BBoacLEY  c.  Gbeat  Indun  PBxnrBULA  Railway  Co. 

[I.  Ij.  B.,  24  Bom.,  1 

20. >  Interchange    of 

traffic  between  two  Railway  Companies — Agency. — 
When  two  Railway  Companies  interchange  traffic, 
goods,  and  passengers  with  through  tickets,  rates ,  and 
invoices,  payment  being  made  at  either  end  and  pro- 
fits shared  by  mileage,  the  receiving  Company,  by 
granting  a  receipt -note  for  goocls  to  be  carried  over 
and  delivered  at  a  station  of  the  delivering  company's 
line,  does  not  thereby  contract  with  the  consignor 
of  the  goods  as  agent  of  the  delivering  Company. 
Ealbb  Eahu  Rrsi  Maigeaj  r.  Mabbas  Railway 
CoMPAKY  .         .    I.  L.  IL,  8  Mad.,  240 

EAIIiWAY  BECEIPT. 

See  CoKTBACT — Bbeach  op  Contbact. 

[8  B.  li.  B.,  681 

See  Vendor  and  Pitbchasbb— Vendob 
Rights  and  Liabilttieb  ot. 

PL  Ij.  B,,  14  Bom.,  67 

BAILWAYS  ACT  (XVIII  OF   1854). 

See  Cases  undeb  Railway  Coicpany. 

8.  10. 

See  Railways  Act,  1879,  s.  11. 

[4  Bom.,  O.  C,  129 

8. 15. 

See  Neoli  }BN0e     •    L  Ii.  B.,  1  All.,  60 

8.  17. 

See  Maoistbate,  Jubisdiction  oe — Spe- 
cial Acts— Railways  Act,  1864. 

[3  Bom.,  Cr.,  64 
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BAILWAYS     ACT     (XVIII     OF     1854) 

—eoncluded. 


8.96. 


See  Magistbatr,  Jukisdiotioh  ot— Spb- 

CIAL  AOTB— BAILWAT8  AOT,  1854. 

[8  Bom.,  Cr.,  10 
4  Mad.,  Ap.,  8 

6  Mad.,  Ap.,  41 
7  Mad.»  Ap.,  8 

See  Sesbiohs  Jupoe,  Jubisdiotion  oe. 

[6  Mad.,  Ap.,  41 

—  and  8.  SB— Duty  of  guard —In' 


jury  to  eooliee  getting  on  train  when  in  motion, — 
Where  Bome  coolies  were  employed  in  aMiiting  a 
ballast  train  into  motion  at  a  railway  station,  and 
one  of  tbem,  after  pushing  the  train,  in  getting  np 
on  the  train,  or  in  attempting  to  do  so,  fell  and  was 
so  injured  that  he  afterwards  lost  his  life, — Held  that 
the  evidence  did  not  show  that  it  was  the  duty  of 
the  guard  to  see  that  no  one  got  up  on  the  train 
when  in  motion.    Qubev  r.  Flood 

[8  W.  K.,  Or.,  4 

B.27. 

See  JniusDiOTiov  OT  Cbihinal  Cottbt— 

OEEBHOES  OOMUITTBD  DlTBIira   JOUBKBT. 

[1  Mad..  188 
B.  34. 


See  Sbbtbkobb  ako  Fikb. 

[6  Mad.,  Ap.,  87 

8.86. 

See  Magistbatb,  JTrRiSDiCTiON  oe— See- 

OlAIi  AOTB— BAILWAYB  AOT. 

[8  Bom.,  Cr.,  54 
BAILWAY8  ACT  (XXV  OP  1871). 


^ 8.  2-^c/  XVIII  of  1854,  s,    17— 

Refusal  to  produce  ticket— Fraudulent  intention 
—  Treepate  —  Paesenger  by    raiL—  The  plaintiff 
entered  a  carriage  on  the  defendants'  railnny  at  Surat 
with    the    purpose  of  proceeding  to  Bombay.    By 
an  oversight,  and  without  any   fraudulent  intent, 
he  omitted  to  procure  a  ticket  at  Sunt.      On  arriv- 
ing at  Nowsari,  he  applied  to  the  station  master  for  a 
ticket  to  Hombay,  but  was  refused ;  he  was,  however, 
allowed  by  the  defeudants'  servants  to  proceed  in  the 
same  train  to  Bulsar,  where  he  again  applied  for  a 
ticket,  and  was  again  refused;  but  was  directed  by  the 
defendants'  servants  to  get  into  the  train  and  not 
leave  it  again.  At  Dhandu  he  again  got  out  and  applied 
for  a  ticket  to  the  station  master.    During  a  discus- 
lion  between  the  plaintifPs  master  and  the  station 
master,  the  plaintiff,  at  the  direction  of  his  master, 
re-entered  the  train.    Ultimately  the  station  master 
refused  to  give  the  plaintiff  a  ticket,  and  ordered  him 
to  get  out  of  the  train ;  and,   on  his  not  complying 
with  this  order,  sent  a  sepoy,  who  forcibly  removed 
the  plaintiff  from  the  carriage.      In  an  action  by  the 
plaintiff  to  recover  damages  for  the  forcible  and  ille- 
gal removal  of  the  plaintiff  from  the  carriage,  and  for 
the  illegal  detention  of  the  plaintiff  at  the  station  at 
Dhandu,  and  for  the  illegal  refussl  of  the  defendants 

TOL.  IV 


BAILWAYB      ACT      (XXV     OF     1871> 

— concluded, 

to  allow  the  plaintiff  to  proceed  in  the  train  to 
Bombay, — Heldt  1st,  that  the  latter  portion  of  s.  2  of 
Act  XXV  of  1871,  amending  s.  1  of  Act  XVIII  of 
1854,  which  provides  for  payments  to  be  made  by  per- 
sons falling  to  produce  their  tickets  when  demanded  by 
the  servants  of  the  company,  applies  only  to  the  case 
of  a  person  who  has  received  a  ticket  and  will  not  or 
cannot  produce  it,  and  not  to  a  person  travelling 
without  having  obtained  a  ticket  with  no  intention  to 
defraud  ;  2nd,  that  the  a^  sence  of  a  fraudulent  inten- 
tion did  not  make  the  entry  iuto  the  carriage  less 
unlawful,  and  consequently  that  the  plaintiff  started 
from  Surat  as  a  trespasser ;  8rd,  that  the  conduct  of 
the  railway  officials  at  the  stations  intermediate 
between  Surat  and  Dhandu,  if  it  amounted  at  all  to 
leave  and  license  to  the  plaintiff  to  proceed  without  a 
ticket,  could  only  operate  as  such  until  the.  train 
stopped  at  the  next  station ;  4th,  that  there  was  no 
legal  obligation  on  the  station  master  to  issue  a 
ticket  to  the  plaintiff  to  enabl^him  to  proci^ed  from 
Dhandu.  Pbatab  Daji  s.  BosfBAT,  Baboda,  and 
Centbaij  India  Bahwat  Comeant 

[L  li.  B.,  1  Bom.,  26 

— '  8.  21 — Allowing  cattle    to  etray    on 

the  line— Fences  to  line.— On  the  loth  April  lS74b 
prisoner's  cow  strayed  on  a  railway  line  (provided  with 
a  fence.  On  the  ISth  Juue  following,  the  Govern- 
ment  published  rules  under  s.  21  of  the  Railway  Act 
Amendment  Act,  1871,  determining  what  kind  of 
fences  should  be  deemed  to  be  suitable  for  the  exclu- 
sion of  cattle.  On  the  date  of  the  offence  there  were 
no  such  rules.  No  evidence  was  offered  of  the  state 
of  the  fence,  and  the  prisoner  was  convicted  solely  on 
his  admission  that  lie  was  tbe  owner  of  the  cow. 
Held  that  the  state  of  the  fences  required  specific 
!  pro)f,  in  tbe  absence  of  which  the  conviction  could 
not  be  sustained.    Anoxtmotts     .  8  Mad.,  Ap.,  1 

8.  ^9 —Endangering    life    by    negli' 


gence — Precaution  taken  by  others  to  avoid  danger, 
— The  prisoner,  a  servant  of  a  railway  company,  was 
convicted,  under  s.  29  of  Act  XXV  of  1871,  of 
endangering  the  lives  of  the  persons  in  a  certain  train 
by  negligence.  There  was  no  evidence  that  the 
safety  of  any  persons  in  any  train  had  been  en- 
dangered by  his  neglect  of  duty.  On  the  contrary, 
by  reason  of  precautions  taken  by  other  persons,  any 
possible  danger  which  might  have  resulted  from  his 
neglect  was  avoided.  Reld  that  he  could  not  be 
convicted  and  punished  under  s.  29  of  Act  XXV 
of  1871.    Qubbn  9.  Manphool     .    6  N.  W.,  240 

BAILWAT8  ACT  (TV  OF  1879). 

See  Cases  ttndbb  Cabbibbs. 

See  CA8B8  UNDEB  RAZLWAT  COMPANY. 
8.  IL  I 


See  LmiTATioN  Act,  1877,  abt.  80. 

[I.  Li.  B.,  19  Bom.,  166 

and  soh.  II  (1)  —  Silks— 


Insurance — Loss  of  goods  bf  railway  company, — 
The  term  '*  silks  in  a  manufactured  state  and  whether 

10  T 
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HAIIiWAYS  ACT  (IV  OF  lS70)^conoUd6d. 

wrought  np  or  not  wrought  up  with  other  materials'' 
used  in  the  second  schedule  of  the  Railways  Act, 
1879,  does  n^t  apply  to  all  classes  of  goods  in  which 
ailk  may  be  introduced.  A  cloth  composed  of  silk  and 
cotton  thread,  one-eighth  being  silk  and  seven-eighths 
cotton,  the  proportionate  value  of  silk  and  cotton 
being  one  to  four  and  a  half  •  does  not  come  within  the 
meaning  of  the  said  term.  Savinapha  Modali  o. 
SovTH  Indian  Baidway  Company 

[I.  L.  B.,  6  Mad.,  420 

Mailwaya  Act,  1S54,  s,  10 


— Silh — Quettion  of  fact  -  Whether  or  not  cotton 
fabrics  bordered  with  silk,  or  haviug.a  portion  of  silk 
otherwise  used  in  their  manufacture,  are  "  silks  in  a 
manufactured  or  unmanufactured  state,  wrought  up 
or  not  wrought  up  with  other  materials,"  Avithin  the 
meaning  of  Act  XVIII  of  1854,  s.  19,  is  a  question 
of  fact  to  be  decided  on  the  evidence,  not  a  question  of 
law  to  be  reserved  for  the  opinion  of  the  H  igh  Court, 
under  Act  IX  of  1850,  s.  56,  and  Act  XXVI  of  1864, 
s.  7.  SBmhU—Ihe  p«oper  test  for  a  Judge  to  apply 
in  such  cases  is  to  determine  whether  or  not  the  value 
of  the  silk  wrought  up  with  other  materials  is  more 
than  half  the  value  of  the  fabric.  If  it  be  not,  the 
fabric  cannot  be  considered  to  be  silk -within  the 
meaning  of  the  Act.  Lakhhidas  Hirachand  r. 
G.  I.  P.  Bailwat  Company    .  4  Bom.,  O.  C,  129 

B8.  17,  81 — Patsenger  not    producing 

season  ticket  when  called  upon — Traveljing  toithout 

a  tirket  -  Order  for  recovery  of  fare.  —A  passenger 

who  has  obtained  a  monthly  ticket  is  liable  to  be 

called  upon  to  produce  it  at  any  time  on  the  journey 

which  it  covers,  and  if  he  doea  not  so  produce  it,  he 

is  liable  under  ss.  17  and  81  of  the  Railways  Act 

to  pay  the  fare  for  the  journey  between  the  stations 

for  which  his  ticket  was  issued.      The  order,  under 

1.  31,  in  case  of  his  refusal  (o  pay  it,  should  bo 

one  merely  for  recovery  of  the  amount  due  as  the 

fare,  and  not  an  order  to  pay  such  or  any   other 

sum  as  if  it  were  a  fine.      A  passenger  who  has  such 

a  ticket  which  is  still  in  force  and  in  his  possession 

cannot  be  said  to  be  travellmg  without  a  ticket 

within  the  meaning  of  s.  81,  merely  because  he  docs 

not  happen  to  have  the  ticket  Avith  him,  and  therefore 

cannot  produce  it  when  called  upon  to  do  so.    In 

THB  KATTBB  OP  THB  PKTITION  OP  BUSKIK.  In 
THB  MATTBU  OP  THB   PBTITIQN  OP  ThOKAB.    HABT 

V,  Buskin.    Haet  v.  Thomas 

[I.  li.  B.,  12  Calc,  182 

' 8.  26—2)  isohedienc  e  ofrule— 

Accident  'Liability.— Jj\tiXi\\iiy  to  conviction  under 
i.  26  of  the  Railways  Act,  1879.  arises  not  from  the 
consequences  directly  referable  to  the  breach  of  the 
rule,  but  because  of  the  danger  which  the  breach  of 
the  rule  entails.    Snel£  r.  Qufbit 

[I.  Ii.  IL,  6  Mad.,  201 

RAILWAYS  ACT  (IX  OP  1800). 

See  Casbi  uvdbb  Cabbibbb. 

See  Casbs  xnrDBB  Railway  Compakt. 


•TTT ■•  '^—^^f^idpality     of     Bombay — 

Utght  to  enter  on  land  of  Mailway  Company  to  lay 


RAILWAYS  ACT  (IX  OF  1880)-oo»<if»«e<r 

pipes,  efo,,  in  connection  toith  wafer  works — Bombay » 
Municipal  Act  (Bom,  Act  III  of  1888),  ss.  229,- 
265. — Under  the  Bombay  Municipal  Act  (Bombay 
Act  III  of  1888),  the  (Corporation  of  Bombay  has  the 
right,  for  the  purpose  of  supplying  the  city  with 
water,  to  enter  upon  land  belonging  to  other  ownei*s  to- 
make  connections  between  the  mains  and  to  lay  the 
pipes  fdrming  the  connections  through  or  under  such 
lands  without  the  owners'  permission,  though  not 
without  giving  them  reasonable  notice  in  writings 
Held  also  that  s.  12  of  the  Railways  Act  (IX  of 
1890)  does  not  exclude  the  above  right  of  the  Corpo* 
ration  of  Bombay  to  enter  on  land  belonging  to  the 
Great  Indian  Peninsula  Railway  Company  for  the 
said  purposes.  Gbbat  Ihdiah  PBNjvBtnQA  Railwax 
Co.  V.  Municipal  Cobpobatiob  of  Bombay 

[I.  Ii.  R..  23  Bom.,  868 


8.   1^— Contract    saving    liability  of 

Compantt  for  loss  of  goods  carried  by  it—"  Uish 
note!* — The  contract  embodied  in  what  is  commonly 
known  as  a  "  risk  note, "  i.e.,  a  contract  whereby, 
in  consideration  of  goods  being  carried  by  a  Rail- 
way Company  at  a  reduced  rate,  the  consignor  agrees 
that  the  Company  shall  be  free  of  all  responsibility 
for  any  loss  or  damage  to  the  goods,  is  a  valid  and 
legal  contract  within  the  terms  of  s.  72  of  Act  IX 
of  1890.  Suntokh  Rai  v.  East  Indian  Railway 
Co.,  2  Agra,  200,  distinguished.  East  ImoiAir  Rail- 
way Co.  V.  BuNYAD  An    .  L  Ij.  B.,  18  AIL,  42 

8.75 — Liability  of  Railway  Company 

for  loss  of  goods.— {!)  The  words  "loss,  destruction, 
or  deterioration  "  in  s.  75  of  the  Indian  Railways  Act 
(IX  of  189^0  inclade  loss  caused  by  the  cnminal 
misappropriation  of  the  parcel  by  a  servant  of  the 
Railway  Administration  in  charge  thereof.  (2)  Under 
s.  75  of  that  Act,  it  is  necessary  that  both  the 
value  and  contents  of  a  parcel  (if  over  BlOO  in  value) 
should  be  declared  before  the  Hailv^ay  Administra- 
tion can  be  held  liable  in  respect  thereof.  (8) 
The  payment  by  a  consignor  of  silver  coin  of  the 
specie  rate  required  by  the  general  regulations  of  a 
Railway  Company  to  be  paid  for  the  carriage  of  such 
goods  is  not  such  a  payment  as  satisfies  the  requirement* 
of  s.  75  of  the  Indian  Railways  Act  (IX  of  1890). 
Balarak  Habichand  v.  Southbbh  Mahbatta 
Railway  Co.  .    I.  L.  B.,  19  Bonu,  159 


1. 8.  77 — Notice  of  suit — Jgeni  of 

Manager— Traffic  Superintendent— Civil  Proce- 
dure Code  C1882J,  ss.  147  and  US-r- Practice — 
Pleading.— The  Traffic  Superintendent  is  not  the 
Manager's  agent,  and  notice  to  Mm  is  not  notice  to 
the  Railway  Administration  within  s.  77  of  the  Indian 
Railways  Act  (IX  of  1890).  Under  s.  77  of  the 
Indian  Railways  Act,  it  is  not  necessary  for  the  defen* 
dant  to  plead  want  of  notice  of  action  in  order  to 
avail  himself  of  it,  but  he  may  raise  the  Objection  ati 
the  hearing.  Sborbtaby  ov  Statb  fob  Ihdia  «. 
Dip  Chanb  Posdab     .    1. 1*.  B.,  24  Calo.  806 


a.  -; and  8. 14O^^o#fe0  ofsmi 

to   Railway   Administration— Service   o»     TraJ^ 
Manager.— In  a  suit  against  the  South  Indian  Bail- , 
way    0>mpaQy   t^  recover  the    value   of  a  parcel 
delivered  to  the  defendant  Company  for  earriage>  it 
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DI0K8T  OF  CASKS. 
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RAILWAYS  ACT  (IX  OF  leBOyHfoneladtd. 

appeared  that  the  plaintiff  had  within  two  months  of 
the  delivery  given  notice  of  the  lait  to  the  Traffic 
Jianager  of  the  defendant  company  at  Trichinopoly. 
Seld  that  the  notice  WBi  a  good  notice  if  it,  in  fact, 
reached  the  agent  of  the  defendant  Companywithin  the 
period  of  lix  months.  PiRiAinrAir  Chbtti  v.  South 
iBDiAir  Bazlwat  Co.      .    I.  Ij.  B^  22  Mad.,  187 

8. 110—"  Compartment "— 3f  s  aning 


of  the  word  -  Offence  ofamoking  in  eompartmenU  qf 
failtoajf  carriage  loithout  consent  of  fellow- pcusen" 
§ere.^Per  Jbhkins,  C.J.,  and  Cavdy,  J.- Good 
sense  requires  that  to  the  word  "  compartment ''  in 
certain  sections  of  the  Indian  Bsilways  Act  (IX  of 
1890)  the  quality  of  complete  separation  should  be 
attribated,  and  it  is  with  that  force  that  it  is  used 
in  s.  110.  Per  Bavai>i,  J:— The  word  "compart- 
ment^  is  nsed  in  s.  110  of  Act  IX  of  1890  in  the 
same  sense  in  which  it  is  used  throughout  the  Act,  and 
does  not  necessarily  mean  a  completely  partitioned 
fivisioa.    Ik  be  Dadabhai  Jamsbdji 

[L  Ii.  B.,  24  Bom.,  298 

L 8«  118  —Sxoes*  charge  and  fare, 

Non'paymtni  of^Power  of  Magistrate  to  impose 
imprisonment  in  default— Fine — Imprisonment, — 
S.  1  •  St  Bub-8.  4,  of  the  Indian  Bailways  Act  (IX 
of  1s90),  which  directs  that  on  failure  to  pay  on 
demand  excess  charge  and  fare  when  due  the 
amount  shall  on  application  be  recovered  by  a 
Magistrate  as  if  it  were  a  fine,  does  not  authorise  the 
Magistrate  to  impose  imprisonment  in  default.  The 
excess  chaif^e  and  fare  referred  to  in  the  section 
is  not  a  fine,  though  it  may  he  recorered  as  such. 
Quibv-Empbbsb  v.  Exttbapa 

[L  Ii.  B^  18  Bom.»  440 

QUBBV-ElCPBSBS  V,  SUBBAVAVTA  AtTAB 

[I.  L.  B.,  20  Mad.,  885 

SI. and  8.  182— Penal  Code 

(Act  XLV  of  1660),  ss,  40,  64'^ Criminal  Pro- 
eedwre  Code,  s.  83--"  Offenee"--TraifeUing  on  a 
railwag  toithout  a  proper  ticket — Imprisonment* — 
A  passenger  who  travels  in  a  trun  without  having  a 
proper  pass  or  ticket  with  him  has  not  committed  an 
<*  offence.''  He  cannot  therefore  be  legally  sentenced 
to  imprisonment  in  default  of  payment  of  the  excess 
charge  and  fire  which  may  be  recovered  under  the 
provisions  of  s.  113,  d.  (4).  of  Act  IX  of  1890. 
QpxBir-EiCFBBBB  V.  Bam  Pal 

[I.  If.  B.,  20  AIL,  96 


See  EAaBMBVT    L  I«.  B,,  22  Bom.,  526 

0. 125. 

See   Maqibtbatb,     Jitbibdiotiov    op — 
SPBOIAIi  AOTB — Hailwatb  Act,  1890. 

[L  Ii.  B^  18  Mad^  228 

BAJt  8UCCE88ZON  TO- 

See     Hnmn      LaV'— AxnvATioir— Bbb* 
VBAoiT  ov  AxuorAanoir. 

[L  Ii.  B^  8  Calo.,  199 

I. !«.  B^  10  Aa,  272 

Ii.B^15I.A^6l 

TOI&.  XT 


RAJ,  SUCCEBBION  TO-^endnded. 

See  HniDV  Law— Cvbtok— Ivhbbitavob 
An>  SvooBBBioir  8  B.  I^  B.,  F.  C,  18 

[12  Moore's  L  A.,  528 

9  B.  Ii.  B.,  810  note 

8  W.  B.,  P.  C,  1 :  2  Moore's  LA.,  844 

2  W.  B.,  282 

W.  B.,  P.  B.,  97 

X.  Ii.  B.,  1  Gala,  188 

See  Cabvb  mnoBB  Hikdit  Law — Inhbbit- 

AVOB— IXPABTIBLIS  PboPBRTT. 

BAPB. 

See  Chabob  to  Jubt— Spboial  Cabbs^ 
Bapb  I.  Li.  B.,  25  Calo.,  280 

See  Sbbtbhob—OSVBbal  Cabbb. 

[6  W.  R.,  Op.,  59 

See  Sbbtbitcb— Tbanspobtatioit. 

fl  B.  Ii.  B.,  a.  Or.,  6 

L  •  Oonsent  —  Consent  through  fear 

of  ii^nry, — Sexual  intercourse  by  a  man  with  a 
woman  without  her  free  consent— 1.0.,  a  consent 
obtained  without  putting^  her  in  fear  of  injury^ 
amounts  to  rape;  and  the  Judge  should  leave  the 
question  to  the  jnry,  and  not  direct  them  to  find  that 
the  woman's  consent  after  a  considerable  struggle 
renders  the  charge  of  rape  nugatory.  QnsBV  v, 
Akbab  Kaz^b    ...       1  W.  B.,  Or.,  21 

2.  Attempt  to  oommit  rape — 

Indecent  assault— Penal  Code,  as.  354,  875^  and 
611,^ An  indecent  assault  upon  a  woman  does  not 
amount  to  an  attempt  to  commit  rape,  unless  the 
Court  is  satisfied  that  there  was  a  determination  in 
the  accused  to  gratify  his  passions  at  all  events,  and 
in  spite  of  all  resistance.  Meg,  v.  Lloyd,  7  C,  ^ 
P„  318,  followed.    Expbbss  v,  Shakbab 

[L  Ii.  B.,  5  Bom.,  408 

BASH  AISTD  TSfBGUiQJSNT  AOT. 

See  Cabbb  ubpbb  ChzpabIiB  Hoxiotdb. 

£SS  HUBT—GBIBTOTrB  HlTBT. 

[L  I..  B^  18  Oalo.,  49 


BATmOATIOK. 


See  Abbitbatxov—  Awabdb— Vauditt  op 

AWABDB  'aBD     GbOUHD      POB     BBTTINa 

THBX  ABiDB     I.  Ik  B.,  24  Calo.,  489 

See    COVPABT^POWEBB,       DUTIBB,     ABO 
LlABILITIBB  OP   DlBBOTOBB. 

[I.  Ii.  B.,  8  Calo.,  280 
L  Ii.  R«,  9  Calo.,  14 

See  EsioPPBL— Bbtoppbl  bt  Dbbpb  ahd 

OTHBB  DOOVMBBTB. 

[t  I..  B.,  10  MacL,  272 

See  QVABABTBB  .   I.  KB.,  5  Calo.,  421 

[L.B.,8I.A«,288 

See  Cmob  mrDBB  Gvabdiak— BatipigA(" 

TIOB. 

10  T  8 
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DIGEST  OF  CASES. 


(  riie  > 


BJLTlFlCATlOTX—ecmcliided. 

See    BiNDir  Law— Asibnation — Aldwa- 
TiON  BT  Fathbb  2  Boxn.,  801 

See  Mastbb  avd  Sbbyawt. 

[2  B.  I<.  B.,  O.  C,  140 

See  Casks  undbb  Pbinoipal  akd  Agbht — 
Batifioatiok. 

See     SpBomo     Pbbpobmanoe-  Spboial 
Casbs  I.  Xi.  K»  17  Calc,  228 

[Ii.  IL»  16  I.  A.,  221 

Doctrine     of    ratification — 


Criminal  raw.— The  doctrine  of  robBeqaent  ratifica- 
tion does  not  apply  in  a  criminal  case.  Beg.  v* 
Baha  bis  Gopal  .       1  Bom.,  107 

2, Delay  in  repudiating  con- 
tract— Content^Vt^here  a  party  to  a  oon tract 
•eekg  relt-ase  from  its  obligations,  on  the  ground  that, 
for  lome  reaaon  or  another,  he  is  entitled  to  repndia  te 
it,  he  must  assert  this  right  as  sqon  after  becoming 
aware  of  It  as  he  reasonably  can.  Long  inaction 
unaccounted  for  must  be  held  in  equity  to  be  a  rati- 
fication of  the  cdhtract.  Isban  Chui^dbb  Mojoox- 
DAB  r.  Sbbbbabt  Kath  8  W.  B.»  110 


8. Delay  in  repudiating  act  of 

agent — ."ige-t  acting  contrary  to  authority  of 
principal. — Where  the  proprietors  of  an  estate,  on 
being  informed  by  their  agent  of  a  proposition  to  ob« 
tain  a  lease  of  the  property,  refused  their  consent, 
and  the  agent  notwithstanding  gave  the  applicant 
an  nmuldustuck  to  enter  upon  the  property  as  lessee, 
and  gave  no  notice  at  the  time  to  the  proprietors,  but 
subsequently  informed  them  of  it, — Held  that  the 
proprietors  were  not  under  obligation  to  take  early 
steps  to  disavow  the  act  of  their  agent,  and  their  not 
doing  so  did  not  amount  to  ratification  of  his  act. 
HUBBOOIi  BUKSH  r.  SUHBBDUV    .     14  W.  B.»  878 

KBADINE88  AND  WILLrEfQKESB. 

See  COBTBACT— COVDITIOHS  Pbbcbdbbt. 

[8  Mad.,  126. 208 

See  COBTBACT—COVTBACTS    FOB    GoTBBN- 
MBNT  SBOUBITIBS  OB  Shabbs. 

[I.  I..  -R.,  8  Calc  781 

8  Bom.,  O.  C,  78 

1  Ind.  Jur.,  N.  8.,  17 

2  Bom.,  280, 287, 272 :  2nd  Ed.,  248, 268, 268 

See  COBTBACT  Act,  s,  51. 

[I.  li.  R.,  4  Calc,  262 


BXSABONABIiE 
CAUBK 


A3ST> 


PROBABLE 


See  ABBBST—CrriL  Abbbst. 

[I.  Ij.  B.,  4  Calc,  688 

See  Chamfbbtt  .  I.  I«.  R.,  2  Calc,  288 

[18  B.  L.  B.,  680 

See  Casbs  irBDBB  DBrAMAXioN. 

See  Maliob    •         .         .  2  N.  W.,  868 

[4  N.  W.,  42 

See  Casbs  ubdbb  MAlioious  Pbosbctt- 

TION. 


BECEIPT. 

See  Pboxissobt  Notbs—Assiovxbht  of* 

AND  SVITB  OH,  PbOMISSOBT  NOTBS. 

[17  W.  &,  201 

See  Casbs  miDBB  Bbgistbatiob  Act,  1877, 

S.  11,  CL.  (e)  AND  CL.  (•). 

See  Stamp  Act,  1869,  sch  II,  gl.  7. 

[L  li.  B.,  4  Calc,  828 

See  Staxp  Act,  1869,  boh.  II,  oii.  11. 

[28  W.  B.,  408 

See  Stavp  Act,  1879.  s  61. 

[I.  Ii.  B.,  8  Mad..  U 

L  li.  B..  U  Mad.,  828 

L  Ii.  B.,  28  Bom^  64 

I.  L.  B.,  27  Calc,  824 

See  Stamp  Act,  1879,  sen.  I,  abt.  62. 

L  li.  R.,  8  AIL,  268 

[I.  I^  B.,  11  Calc,  271 

[L  Ii.  B.,  12  Bom.,  108 

See  Stamp  Act,  1879,  boh.  II,  abt.  16. 

[L  Xi.  B.,  10  Mad.,  84 

for  Counaers  fees. 

See  Stamp  Act,  sch,  II,  abt.  16. 

[I.  K  B.,  8  Mad.,  140 
I.  li.  B.,  18  AIL,  182 

for  money  deposited  with  Banks. 

See  Cobtbact— Cobditigkb  Pbbobdbht. 

[L  L.  R.,  14  Bom.,  488 

for  rent. 

See  Bbngal  Tbnanct  Act,  b.  88. 

[L  I..  B.,  18  Calc,  166 
I.  Ii.  B.,  26  Calc,  681,  688  note 

See  Casbs  tthdbb  Etidbbcb  -  Cirui  Casbs 
—  Bbbt  Bbcbiptb. 


given   by   secretary   of  dub  to 

member  for  club  bill. 

See  Stamp  Act,  1879,  sch.  II,  abt.  16. 

[L  li.  B.,  10  Mad.,  86 

BefOsal  to  give— 

See  Pbnal  Codb,  s.  178. 

[L  Ii.  B.,  3  Calc,  821 

6  Bom.,  Cr.,  84 

I.  Ii.  B»,  6  Mad.,  188,  200  note 

I.  L.  B.,  20  Calc,  868 

See  Stamp  Act,  1879,  s.  64. 

[1  Ij.  B.,  8  Bom.,  27 

BECEIVEB. 

See  ADMnriBTATioir. 

[L  li.  B.,  10  Calc,  718 

See  Casbs  ubbbb  AppBAL—BBOBrrBBs. 

See  APPBII.ATB  COTTBT—  OBJBOnOKS  TAKBH 
POB  nBST    TIMB    ON    ApPBAL     SpBOIAL 

Cases  -  Pabtibs  .        .  12  W.  B.,  117 

See   Costs— Spboul     Casbs— Attobbbt 
ABD  CiiiBBT        I.  Ii.  B»,  21  Calc,  86 
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See    Inbokybitot— iKsOLTBirr     Dbbtobs 

UVDBB  ClTIL  PbOOBSUBB  CoBB. 

[I.  Ii.  B.,  7  Bom.,  456 

L  li.  B.,  12  Bom.,  272 

I.  Ii.  B.«  15  Colo.,  762 

I.  Xi.  B.,  14  AIL,  858 

See  Pbaotiob  -  CiyiL  Casbs  ~  Apfuoation 
BT  Pbbson  not  Pabtt  to  SiriT. 

[I.  If.  B.,  17  Calc,  285 

See   Pbaotiob— CiYiii   Cabbb— Sa£b    by 
Bbobitbb      .  L  I*.  B.,  21  Ca^c,  479 

Application    to    restrain,  from 


parting  with  fbncL 

See   Pbaotiob— Civil   Cabbb— Stat    of 
Pboobbdinob    L  Ii.  B.,  21  Calo.,  561 

appointment  of— 

^M  Dbobbb— FoBK  OT  Dbobbb — Maivtb- 
nahob   .        .  I.  L.  B.,  26  Calc,  441 

See  Pabtibb—Pabtibb  to  Suits— Bzbou- 

370BB  .     I.  Ii.  B.,  18  Bom.,  88 

See  Salb  in  SxBoxrrioir  or  Dbobbb— Dib- 

TBrBUTIOK  OB   SaLB-FBOCBBDB. 

[I.  K  B.,  26  Calc.  771 


of- 


Attachment  of  money  in  hands 


See  Attachxbbt— HoDB  op  Attaohkbht 

AND  iBBBaviABITIBS  IN  ATTAOHMBITr. 

[I.  L.  B.,  21  Gala,  85 

—  Idability  of,  to  aooonnt. 

See  Afpbal  to  Pbivt  Counoil— Evpbot 
OP  Pbitt  Council  Dbobbb  ob  Obdbb. 
[L  Ii.  IL,  22  Calc,  1011 
L.  B.,  22 1.  A.,  208 

—  liienof— 


See  Exboution  op  Dbobbb — Obsbbs  and 
Dbobbbb  op  Pbivt  CouNcni. 

[I. !«.  B.,  22  Calc,  960 

—  Order  on,  to  sell  - 


See  Attachhbnt— Subjbots  op  Attach- 
losNT  -  Pbopbbtx  and  Intbbbst  in  Pbo- 
PBBTT  OP  Vabioub  Kinds. 

[L  I..  B.,  1  Calo.,  408 


Power  to  appoint — 


See  Hindu  Law— Widow— Intbbbst  nr 
EsTATB  OP  Husband    Bt  Inhbbitanob. 

[I.  Ii.  B.,  19  AU.,  285 

See   Small   Caubb  Coubt,   Mopubbil- 
Jubibdiotion— Bbobivbb. 

[I.  Ii.  B.,  2  Bom.,  558 

1. Appointment— Ct>t7  Procedure 

Code,  US2,  #.  608  Diecretion.—The  appdntment 
of  receiver  is  a  matter  resting  in  the  discretion  of  the 
Court.  The  powers  of  appointing  a  receiver  conferred 
by  8.  603  of  the  Code  of  Civil  Procedure  must  be 


BECETVEB-eoji^iiiMd. 

exercised  with  a  sound  discretion,  upon  a  view  of  the 
whole  circumstances  of  the  case,  not  merely  the 
circumstances  which  might  make  the  appointment 
expedient  for  the  protection  of  the  property,  but  all 
the  circumstances  connected  with  the  right  which  is 
asserted  and  has  to  be  established.  The  Court  will 
not  interfere  by  appomting  a  receiver  where  aright  is 
asserted  to  property  in  the  possession  of  a  defendant 
clamjing  to  hold  it  under  a  legal  title,  unless  a  strong 
case  is  made  out.  Owen  v.  Roman,  4  H.  L,  C„  997, 
1032,  and  Clayton  v.  Attornejf  General,  Coopet^s 
eaeee.  Vol,  I,  p.  97,  referred  to.  Sidhbswabi  Dabi 
r.  Abhoybbwabi  Dabi     .  I.  L.  B.,  16  Calc,  818 

Temporary       in- 


2. 


Junction— Civil  Procedure  Code  (1882J,  se,  492  and 
503.— The  distinction  between  a  case  in  which  a 
temporary  injunction  may  be  granted  and  n  case  in 
which  a  receiver  may  be  appointed  is  that,  while  in 
either  case  it  must  be  shown  that  the  property  should 
be  preserved  from  waste  or  alienation,  in  the  former 
case  it  would  be  sufficienik  if  it  be  shown  that  the 
plaintiif  in  the  suit  has  a  fair  question  to  raise  as 
to  the  existence  of  the  right  alleged ;  while  in  the 
latter  case  a  good  primd  facie  title  has  to  be  made 
out.  Sidheewari  Dabi  v.  AhkoyeewariDahi,  J.  L,  R., 
16  Calc,  818,  approved.  An  order  of  the  lower  Court 
for  appointment  of  a  receiver  under  s.  503  of  the  Civil 
Procedure  Code,  Act  XIV  of  1882,  was  set  aside,  and 
an  order  for  a  temporary  injunction  under  s.  492  of 
the  Code  granted.  Chahdidat  J  ha  v.  PadhanaKd 
SwM  ....  I.  L.B.,  22  Calc  459 


8. 


Civil      Procedure 


Code  flSS2J,s.  60S— Watte  or  misappropriation  of 
property  ae  a  ground  for  appointing  a  receiver, — 
The  fact  that  the  acts  complained  of  amount  to  mis- 
appropriation rather  than  waste  makes  no  difference 
for  the  purposes  of  s.  503  of  the  Code  of  Civil  Proce- 
dure.   Handmayyav.  Vbkbatasubbatta 

[I.  L.  B.,  18  Mad.,  28 

—    Administration, 


Suit  for — Receiter  appointed  where  executor  is  in 
possession— Suit  against  executor  where  will  not 
proved — Will  of  Mahomedan  testator.— The  rule  of 
the  Court  of  Chancery,  that  a  receiver  will  not  be 
appointed  against  an  executor  unless  gross  misconduct 
was  shown,  is  not  applicable  to  the  case  of  an  executor 
of  the  will  of  a  Mahomedan.  Havizabai  v,  Abdul 
Kabdc  •         .  L  L.  R.,  18  Bom.,  88 


C» — Appointment   out 

of  jurisdiction  of  Hiyh  Court— Power  of  High 
Court,— Quare — Whether  the  High  Court  at 
Calcutta  can  appoint  a  receiver  of  property  situate  at 
Bombay.  Ibuaii.  Hadjbb  Hubbbb  v.  Mahombd 
Hadjbb  Joobitb.  Hohiha  Btb  o.  Mahoicbd  Had- 
jbb JooBUB      .  18  B.  Ii.  B.,  81:  21 W.  B.,  808 


6. 


Receiver  in  testa- 


mentary suit—High  Court,  Power  of— Succession 
Act  (X  of  1865J,  s.  2S9.— The  High  Court  has  power 
to  appoint  a  receiver  in  a  testamentary  suit.  Tbbh- 
WANT  Bhaowabt  v,  Shabbab  Bamohakdba 

[  I.  L.  B.,  17  Bom.,  888 
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Fending  suit— It 


B.BCElVE'B—ooiainued, 

7.  _ 

i§  not  a  matter  of  course,  but  when  the  drcamstanoee 
are  such  that  a  special  case  is  made  out>  the  Court 
will  appoint  a  receiver,  pending  litigation  to  set  aside 
probate.  Jotkaujy  1>abee  «.  Shxb  Nath  Chat- 
fjBBJU Boorket  Teet*  5 


8. 


Power    of   Prin- 


eipal  Sadder  Ameen, — Semhle — A  Principal  Sadder 
Ameen  cannot,  like  the  Court  of  Chancery,  appoint 
a  receiver  in  a  case  where  the  defendant  has  kept  the 
pluntiff  for  a  condderable  timeout  of  assets  to  which 
he  is  Jointly  entitled  with  the  defendant.      Jotka- 

BAXX  GbBRBE  r.  SHIBPBBflHAD  ObBXBB 

[6  W.  B.,  Mis.,  1 


a 


Grounds  for   aj»- 


poinimeni— Civil  Proeedmre  Code,  1882,  «.  608— 
IFoMte  hy  Hindu  widow.- The  powers  conferred  by 
8.  W^  of  the  CivU  Procedure  Code  are  not  to  be 
exercised  as  a  matter  of  course,  and  it  is  not  a  reason  for 
allowing  aii  application  for  the  appointment  of  a 
receiver  that  it  can  do  no'harm  to  appoint  one.  The 
discretion  given  by  that  section  is  one  that  should  be 
used  with  the  greatest  care  and  caution.  Because  a 
plaintiff  in  his  plaint  makes  violent  and  wholesale 
charges  of  waste  and  malversation  against  a  defend* 
ant  in  possession  of  property  as  executor  under  a  will 
or  as  the  tenant  for  life,  and  upon  this  basis  applies 
for  a  receiver  to  be  appointed,  it  is  not  a  necessary 
consequence  that  such  appointment  should  be  made. 
Ueld  in  this  case,  where  the  sons  of  a  Hindu  widow, 
in  possession  of  her  husband's  estate  under  a  will,  sued 
their  mother,  as  reversioners  under  the  wUl,  for 
possession  of  the  estate,  on  the  ground  of  mismanage- 
ment and  waste,  and  on  the  same  grounds  applied  for 
the  appointment  of  a  receiver  undor  s.  603  of  the  Civil 
Piocedure  Code,  that  a  receiver  had  been  appointed 
on  insufficient  grounds.  Pbobonoxotb  Dbbi  v.  Bbvi 
Madhab  Bai  .  L  Ij.  Bi,  5  AIL,  656 


10. 


Power  of  Subor* 


dinate  Judge— Civil  Procedure  Code,  1877,  ee,  SOS, 
805*— A  Subordinate  Judge,  if  he  has  good  grounds, 
may  decline  to  appoint  a  receiver  even  after  he  has 
received  the  necessary  authority  from  the  District 
Judge  under  s.  605  to  do  sa  GOBsAiH  DniiciB  PuBi 
V*  Tbkait  Hbtsabaut  ..  6  C.  I^  Bi,  467 


U. 


Receiver    in  euit 


for  arreare  of  rent  and  «jectment-^£eng.  Act  VIII 
of  1869,  ss.  23,  62^  Civil  Procedure  Code  (Aot 
Xir  of  1882),  se,  503,  505.— Although,  having 
regard  to  the  provisions  of  ss.  28  and  52  of  Bengal  Act 
VIII  of  1869,  s.  603  of  the  CivU  Procedure  Code 
would  not  apply  to  a  suit  brought  under  Bengal  Act 
VIII  of  186i)  merely  for  arrears  of  rent,  there  ia  no 
provision  in  that  Act  which  excludes  the  operation  of 
a  603  when  a  suit  is  brought  for  recovery  of  the 
tenure  itself.  When  therefore  a  suit  was  brought 
under  Bengal  Act  VIII  of  186w  for  arrears  of  rent 
and  for  ejectment  of  the  defendant,— J7«Zif  that  a 
receiver  of  the  rents  and  profits  of  the  tenure  might 
pivperly  be  appointed  under  the  provisions  of  s.  608 
of  the  Civil  Procedure  Code.  Easho  Nath  Pahdt 
»  PASKAHuin)  SmaH      .  L  Ii.  B.,  11  Calo.,  486 


B:ECSUYBR— continued, 
IS.  ~ 


Ground     J 


AppointmmU  qf  reeeiver^Civil  Proeedmre  Code 
(AjDt  XIV  of  1892),  e.  603 -Discretion  qf  Comri— 
Waste. — The  removal  of  a  large  amount  of  property 
bf  the  defendant,  and  under  circumstances  which 
night  fairly  give  rise  to  suspicion  during  the 
pendency  of  the  suit  in  which  the  question  of  title  to 
that  property  would  be  determined,  is  a  sufficiently 
strong  ground  for  the  appointment  of  a  receiver. 
Sidheswari DabtY,  Ahhoyeswari  Dahi,  /•  X.  R;  15 
Cale.,  818 ;  Ckandidai  Jha  v.  Padmanand  Singh, 
/.  L.  R„  22  Cale.,  469  ;  and  Sham  Chcmd  Qiri  v. 
Bhairam  Pundev,  SuH  No,  179  of  1893,  referred  to. 
SiA  Bak  Dab  v.  Mahabib  Dab 

[L  I*.  B.,  87  Gale.,  S79 


la 


Joint    estate — 


Mortgage — Jurisdiction— Civil  Proeedmre  Code 
(Aot  XlV  ff  1882J,  s.  603,— In  a  siiit  for  partition 
of  a  joint  estate  the  words  *<  property  the  subject  of 
a  suit"  in  s.  6ii8  of  the  CivU  Procedure  Code  mean 
the  whole  joint  estate.  In  such  a  case  "  the  owner" 
in  s.  603  (d)  means  the  whole  body  of  owners  to  whom 
the  joint  estate  belongs.  The  Court  has  jurisdiction 
to  place  the  whole  of  a  joint  estate  out  of  which 
a  pUintiff  seeks  to  have  his  share  partitioned  in  the 
hands  of  a  receiver,  and  to  order  that  a  receiver  so 
appointed  shall  be  at  liberty  to  raise  money  on  the 
security  of  the  whole  of  such  joint  estate.  Poxbsh 
Kath  Mookbbjbb  9.  Oicbbto  Kaitth  Mittbb 

|X  Ii.  B.,  17  Cale.,  614 


14. 


'Receiver  of  mort* 


gaged  property  appointed  at  instance  of  mortgagee 
— Receiver  appointed  hy  Appeal  Court — Practice* 
— In  a  suit  by  a  mortgagee  for  foreclosure  or  sale  in 
default  of  payment  of  his  mortgage-debt  the  Court  of 
first  instance,  when  passing  a  decree  for  the  plaintiff, 
refused,  on  the  plaintiffs  application,  to  appoint  a 
receiver  of  the  rents  and  profits  of  thei  mortgaged 
property.  The  plaintiff,  appealed  against  the  latter 
part  of  the  decree,  and  after  filing  a  memorandum  of 
appeal  obtuned  a  rule  for  the  appointment  of  a 
*  receiver  until  the  hearing  of  the  app<«L  The  Court 
of  appeal,  after  argument,  made  the  rule  absolute,  and 
appointed  a  receiver  until  the  hearing  of  the  appeal* 
and  subsequently,  when  the  appeu  came  on  for 
hearing,  varied  tiie  decree  of  the  Court  below  by 
appointing  a  receiver  of  the  mortgaged  property. 
The  High  Court  possesses  the  same  powers  with  regard 
to  the  appointment  of  a  receiver  as  are  possessed 
and  exercised  by  the  Courts  in  England  under  the 
Judicature  Act.  Jaikisbondab  GAiraADAB  r.  Zbna* 
BAI  .        .         .        I.  Ii.  B.»  14  Bom.,  481 


16. 


Receiver  in  insol» 


I 


venog  proceedings  under  Civil  Proeedmre  Code — 
CivU  Procedure  Code,  s,  366 — Commission  ^ 
receiver  how  compmted, — A  receiver  appdnted  in 
insolvency  proceedings  under  the  Civil  Procedure 
Code  is  entitled  to  a  lien  for  the  amount  of  his  com- 
mission  on  the  net  assets  remaining  after  payment  of 
the  charges  specified  in  Civil  Procedure  Cod«,  s.  866 
(P)»  ic)t  and  (d),    Mahabbta  «.  Eupfubaxi 

[I.I..B.»15]Cad.»S88 
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:KECElVTSSR-'eontimued. 


16. 


—   JurisduHion    »/ 


Dittriet  Judge  to  appoint  receiver — Citil  Proee* 
dure  Code  (1882),  ee,  60S  and 606,— k  Dirtrict  Jadtee 
1mm  no  juriBdiction  to  appdnt  a  receiTer  of  properfeiei 
which  are  the  subject  of  a  init  or  attachment  mother 
Coorti,  even  though  such  Coarts  may  have  been 
flabprdinate  to  his  Coart.  (Ss.  r03  and  505  of  the 
(^vil  Procedure  Code  reviewed.)  In  a  suit  upon  a 
mortgage,  the  mortgaged  properly  was  d  betted  to  be 
aold,  and  the  time  of  grace  bad  expired.  An  appli- 
-cation  was  then  made  by  the  judgment-debtor  to  the 
Court  of  execution  for  the  appointment  of  a  receiver 
under  s.  503,  both  as  regards  the  mortgaged  property 
as  well  as  other  properties  belonging  to  the  judgment- 
debtor.  Held  that  the  Court  had  no  power  to  appoint 
a  receiver  of  properties  other  than  the  subject-matteif 
-of  the  suit,  and  as  regards  the  mortgaged  property  a 
receiver  could  be  appmnted  on  the  mere  ground  that 
the  property  would  not  fetch  so  much  by  forced  sale 
as  it  would  by  sale  under  a  private  contract. 
Latatvt  Hosbbik  o.  Akvitt  CnOWSMBT 

[I.  Ii.  B.,  28  Calo.,  617 


17 


Civil  Procedure 


Code  (1882),  t.  505— Potter  of  District  Court 
Mnder  e.  505  as  to  appointment  of  receiver,— The 
eondu^ng  words  of  s.  505  of  the  Code  of  Civil  Pro- 
•cedure—"  or  pass  such  order  as  it  thinks  ^t "—  must 
be  read  as  controlled  by  the  words  preceding  them, 
and  do  not  confer  upon  the  District  Court  the  power 
itself  to  appoint  a  receiver  not  nominated  by  the 
•Subordinate  Court.     Amir  Nath  9.  Baj  Kath 

[I.  Ii.  B.,  18  AIL,  458 


18. 


Nomintition    hy 


Subordinate  Courte  with  grounde  of  nomination  — 
Sanction  of  the  Dittriet  Judge— Order  passed  hy 
the  District  Judge — tower  io  review— Civil  Proce* 
dure  Code  (lS89),s.  505.— The  District  Judge  made 
an  eas'pjrte  order  for  the  appointment  of  a  receiver 
under  s.  505  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882).  Subsequently,  it  having  been  shown  to  the 
Judge  that  the  nomination  made  by  the  Subordinate 
Judge  on  which  the  order  was  passed  was  incorrect, 
the  District  Judge  made  an  order  admitting  a  review. 
The  plaintiiC  appealed  to  the  High  Court.  Without 
•deciding  whether  an  appeal  would  lie  against  the  order 
of  the  District  Judge,  the  High  Court  dismissed  the 
appeid,  holding  that,  the  order  of  the  District  Jud^e 
having  in  the  first  instance  been  ex  parte,  he  had 
dearly  the  power  to  review  it.  The  words  of  s.  505 
give  the  District  Judge  full  discretion  to  pass  such 
•order  as  the  circumstances  of  t^e  case  in  all  ^eir 
bearinffs require :  the  "  nomination"  in  that  section  is 
equivslent  to  the  conditi.>nal  appointment  of  a  re- 
ceiver which  the  District  Judge  can  accept  or  reject, 
or  modify.    Gbvvilal  Hajabdcal  0.  SoiriBAi 

{L  If.  B.,  21  Bom.,  828 


18. 


Subordinate 


Judge;  Power  of,  to  appoint — Ctvt7  Procedure  Code 
(Aet  XI  r  of  ]882),  ss,  SOS  and  505,— A  Subordi- 
nate Judge,  when  considering  the  expediency  of  the 
.appointment  of  a  receiver,  is  acting  under  s.  508  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882)  as 
.explained  by  s.  505.     When  he  does  appoint,  his 


^LECETTESB— continued, 

wder  is  passed  under  s.  603,  and  when  he  refuses 
to  take  the  necessary  step  preliminary  to  appoiutmeut, 
his  orcfer  is  also  made  under  that  section.  An  appeal  lies 
from  such  an  order  made  by  a  Subordinate  Judge. 
Circumstances  under  which  a  receiver  is  appointed 
considered.  John  v.  John,  L,  R„  2  Ch,,  578,  ref enred 
to.    Sangappa  r.  Sbiybasawa 

[L  L.  B.,  24  Bom.,  88 


20. 


Civil  Procedure 


Code,  1882,  e,  ^05— Criminal  Procedure  Code,  1882, 
e.  146— Order  of  Magistrate  for  maintenance  ofpos' 
session — Effect  of  or  power  of  appointment  of  a 
receiver  hy  a  Cieil  Court.-^  The  fact  that  there 
exists  in  respect  of  any  immoveable  property  an  order 
of  a  Msg  strate  pass^  under  s.  145  of  the  Code  of 
Criminal  Procedure  is  no  bar  to  the  exercise  by  a 
Civil  Court  of  the  power  conferred  on  it  by  s.  E05  of 
the  Code  of  Civil  Procedure  of  appointing  a  receiver 
in  respect  of  the  same  propeity.  BABKAT-UNrHisSA 
V.  Abdulla  Aziz  I.  Xa.  B.,  22  AH.,  214 


21. 


Duration   of 


reeeiverthip  —  Discretion  of  Court  —  Practice  — 
Variance  between  judgment  and  decree — Civil  Pro* 
cedure  Code,  s,  206,— It  is  within  the  discretion  of  a 
Court  appointing  a  receiver  in  a  suit  to  order  that  the 
office  should  ctintinue  permanently  after  the  decree 
when  such  continuance  is  necessary,  or  for  so  long  as 
it  may  be  so.  A  decree  of  the  High  Court  declared 
it  to  be  necessary  that  a  permanent  appointment 
should  be  made  of  a  receiver  and  manager  of  the 
estate  allotted  by  the  Government  to  the  family  of 
the  deceased  Maharajah  of  Tanjore,  and  directed  that 
fresh  appointments  to  the  receivership  should  be 
made  from  time  to  time  as  occasion  might  require 
during  the  life  of  the  seftior  widow,  under  whose 
management  the  estate  had  been  originally  placed, 
and  the  lives  of  the  co-widows  survivwg  her,  or  for  so 
long  as  the  Court  might  consider  necessary.  Held 
that  the  decree  directing  the  permanent  receivership 
was  not  in  variati<m  of  the  judgment  which  it  pur- 
ported to  fellow ;  that  the  Court  had  a  discretion  to 
make  such  an  order  when  necessary  for  the  preserva- 
tion of  the  estate ;  and  that  so  doing  was  in  accordance 
with  the  practice,  there  being  nothing  to  prevent  the 
Court  from  giving  the  management  to  the  senior 
widow  living  at  the  time,  if  she  should  be  fit  to 
manage  the  estate  on  behalf  of  all  interested  in  it. 
Mathitsbi  Umavba  Boti  Saiba  9.  Math r SKI 
DiFAMBA  BoTi  Saiba     .    L  I^  B.,  18  IM  ad.,  120 

[I<.  1^ .,  28 1.  A.,  28 


22. 


Civil  Procedure 


Code,  18S2,  s.  603 — Appointment  of  receiver  after 
decree,— Itcl  a  suit  brought  in  1880  by  the  widow  of 
a  deceased  partner  to  wind  up  a  partnership,  the  sur- 
viving partner  was  prohibited  by  the  Court,  at  the 
instance  of  the  plaintiff,  from  collecting  debts  due  to 
the  firm ;  but  leave  was  given  to  apply  for  the  reco- 
very of  debts  which  might  become  barred  by  limita- 
tion. After  decree,  on  the  application  of  the  plaintiff, 
a  receiver  was  appointed  under  s.  503  of  the  Code  of 
Civil  Procedure  to  collect  outstanding  debts  for  the 
purpose  of  executing  the  decree.  The  recdver  having 
sued  in  1883  to  recover  a  debt  which  was  due  to  the 
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"SiECBTV^B,— continued, 

firm  in  1879>  the  suit  was  dUmissed,  cm  the  gnrand, 
among  others,  that  the  appointment  of  a  receirer 
after  decree  was  ultra  tir»s.  Held  that  the  appoint- 
ment of  the  receiver  t\as  valid.  SnuKiiTraAM  o. 
Moid  IK  1. 1«.  R.,  8  MadL,  229 

rtci7  Procedure 


Code,  1882,  st.  267,  268,  and  603—Ewecution— 
Practice—  Oarnithee — Attachment  by  a  judgment* 
erediior  of  a  debt  due  to  judgment-debtor  by  a  third 
part g— Order  upon  third  party  to  pay,  where  debt 
admitted — Procedure  where  existence  of  delt  not 
admitted,— yfheik  a  debt  alleged  to  be  due  by  a  third 
party  to  a  jndgment-debtor  has  been  attached  by  the 
jndgment-creditor,  the  Conrt  may,  nnder  s.  268  of  the 
Civil  Procedure  Code  (Act  XI V  of  1882),  make  an 
order  npon  the  garnishee  for  the  payment  of  such 
debt  to  the  judnment-creditor  in  case  the  former 
admits  it  to  be  due  to  the  judgment-debtor.  Where, 
however,  the  garnishee  denies  the  debt,  there  is  no 
other  course  open  to  the  judgment  creditor  than  to 
have  it  sold,  or  to  have  a  receiver  appointed  under 
8.  503  of  the  Civil  Procedure  Code.  Toolsa  Goolal 
r.  Antohb  7.  Ij.  It.,  11  Bom.,  448 


24. 


Receiver  of  High  Court- 


Position  oj— Eight  to  sue  and  defend  suite,— The 
Receiver  of  the  High  Court  does  not  represent  the 
estate  for  which  he  is  receiver,  but  is  merely  an  officer 
of  the  Conrt,  and  as  such  cannot  sue  and  bo  sued, 
except  with  the  permission  of  the  Court.  Millbb  t . 
Bak  Bakjan  Chakbatabti 

[I.  Ii.  B.,  10  Calc,  1014 


26 


Position  andfvne- 


tions  of— Parties — Suit  for  specijie  performance.  — 
The  receiver  in  a  suit  is  nothing  more  than  the  hand 
of  the  Court  for  the  purpose  of  holding  the  property 
of  the  litigants  whenever  it  is  necessary  that  it  should 
be  kept  in  the  grasp  of  the  Court  in  order  to  preserve 
the  subject-matter  of  the  suit  pendente  lite ;  and  the 
possession  of  the  receiver  is  simply  the  possession  of 
the  Court.  He  has  no  personal  rights  in  the  property, 
nor  can  he  take  any  steps  with  regard  to  it  without 
the  sanction  of  the  Court.  If  it  is  necessary  for  him 
to  take  action  of  any  sort,  he  should  be  put  in  motion 
by  the  Court  on  the  application  of  the  parties  to  the 
suit ;  and  whatever  he  rightly  does  with  regard  to  the 
property,  he  does  simply  as  the  agent  of  the  owners  of 
the  property.  Where  the  receiver  in  a  suit  had,  by 
order  of  Court,  sold  certain  property  in  the  suit,  and 
had  executed  the  contract  of  sale  in  his  own  name,  a 
plaint  praying  for  specific  performance  against  the 
purchaser  for  refusing  to  complete  the  contract  was 
admitted  with  the  receiver  as  co-plaintiif,  he  having 
obtained  leave  to  sue.  Wilkibson  v.  Gavoadhab 
SiBKAB  6  B.  Ij.  B.»  486 


26. 


-    Sight  of  suit  a« 


receiver  and  right  to  possession  of  property — Mule 
of  Supreme  Court,  -  In  a  suit  by  K  against  B  and 
others,  the  Supreme  Court  ordered  that  the  estate  of 
E  (deceased)  should  be  applied  to  the  payment  of  his 
debts,  legacies,  etc.,  and  appointed  a  receiver  of  the 
rents  and  profits  of  bis  real  property.  It  also  orde  red 
the  defendants  and  persons  claiming  through  them  to 
give  up  to  the  receiver  such  of  the  real  property 


'Bi'EC'SlYl&R—eoniinued. 

as  might  be  in  their  possession.  Subsequently,  in  the 
same  suit,  the  High  Conrt  declared  that  K  wai 
entitled  to  a  moiety  of  the  estate  of  R  after  payment 
of  costs  and  legacies,  and  directed  the  estate  to  be  sold 
and  the  proceeds  brought  into  Conrt.  Afterwards- 
the  receiver  brought  a  suit  in  his  own  name  against 
J?  and  one  S,  alleging  that,  though  the  property,  had 
been  decreed  to  K  and  himself  jointly,  yet  K  had,  by 
collusion,  obtained  sole  possession  of  it,  and  that,  in 
execution  of  a  money-decree  against  her,  it  had  been 
sold  to  .^.  Held  that,  as  Beceiver  of  the  High  Court, 
plaintiff  had  no  title  as  of  right  against  <S  to  the  im* 
mediate  possession  of  the  property,  and  no  right  to 
sue  in  another  Court  in  his  own  person  to  receive  pos- 
session thereof.  The  rule  on  the  Original  Side  of  the 
Court,  taken  from  the  practice  of  the  English  Court 
of  Chancery,  is  not  to  ccmpel  a  party  to  a  suit  (e 
give  up  to  the  receiver  possession  of  property  unless 
an  order  of  Court  to  that  effect  has  previously  been 
made  upon  him ;  the  proper  course  being  by  proceed* 
ings  in  Court  to  fix  an  occupation  rent,  and  to  order 
the  party  in  possession  to  pay  the  same.  Baic 
LocHUN  SiBCAB  r.  HoQa  10  W.  B.y  480 


27. 


Power  of  receiver— Power  <o 


question  title  of  third  party. — A  receiver  appointed 
by  order  of  the  Supreme  Conrt  can  only  sue  for  posses- 
sion, and  has  no  right  to  question  the  title  of  a  third 
party  in  a  suit  with  respect  to  the  propei-ty  put  under 
his  management.    Dikovath  Sbbbkokbb  o.  Hoaa 

[2  Hay,  885 


28. 


Ciril  Procedure 


Code,  1882,  s,  608 — Right  to  sue. — A  zamindari  was 
attached  in  execution  rf  certain  decrees  against  the 
zamindar,  and  the  plaintiff  was  appointed  receiver 
with  full  powers,  under  s.  608  of  the  Code  of  Civil 
Procedure,  to  manage  the  samiudari.  Before  the 
appointment  of  the  receiver,  the  zamindar  had  ex- 
pended certain  sums  at  the  defendant's  request  to 
repair  a  tank  for  the  irrigation  qf  lands  held  by  them 
in  common  with  him.  This  suit  was  brought  to  re- 
cover the  sum  so  expended.  It  was  objecteid  that  the 
receiver  could  not  maintain  the  suit  on  the  ground 
that  tlie  sum  sued  for  was  neither  the  subject  ol  a> 
suit  against  the  zamindar  nor  property  attached 
in  execution  of  a  decree  against  him.  Held  that  the 
receiver  could  maintain  the  suit.  Sukdabam  v.  San- 
KABA.  I.  L.  Bw,  9  Mad.,  8P4 


29. 


Power  of  Court 


to  allow  receiver  to  sue  in  his  own  name — Code  of 
Ciril  Procedure  (Act  XIV  of  1882 J,  s,  50S.— The 
Court  has  authority,  under  s.  603  of  the  Civil  Pro- 
cedure Code,  to  confer  on  a  receiver  the  power  to  sue 
in  his  own  name ;  and  if  the  order  appointing  the 
receiver  gives  him  liberty,  he  may  do  so.  7ikk  r. 
MohabajBahaditbSinoh  I.  Xa.  iC  26  Calo.,64S^ 

[2  C.  W.  N.,  469 


80. 


Suit   to    ej ect 


tenant  claiming  permanent  tenure  without  leave 
of  Court^Civil  Procedure  Code,  1882,  s,  603.— 
D  was  appointed  receiver  in  a  partition-suit  pending 
in  the  High  Court  by  an  onier  which,  amongst  other 
things,  gave  him  power  to  let  and  set  the  immoveable 
property,  or  any  part  thereof  as  he  should  think 
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BECEIVEB— eofli^tiiiitf<2. 

fiti  and  to  take  and  nse  all  such  lawful  and  eqaitable 
means  and  remedies  for  recovering,  realizing,  and 
obtaining  pBvment  of  the  rents,  issnes,  and  profits 
of  the  said  immoveable  property,  and  of  the  out* 
standing  debts  and  claims  by  action,  snit,  or  otherwise 
as  should  be  expedient  D,  without  special  leave 
of  the  Court,  served  a  notice  to  quit  on  certain  tenants 
of  the  estate  who  claimed  to  hold  a  permanent 
lease,  and  afterwards  instituted  a  suit  to  eject  them, 
alfo  without  special  leave  of  the  Court.  Held  that 
the  order  appointing  him  did  not  give  him  power  to 
serve  such  notice  or  to  institute  such  suit  without 
the  special  leave  of  the  Court,  and  that,  as  he  was 
appointed  under  the  provisions  of  s.  503  of  the 
Code  of  Civil  Procedure  Und  not  vefited  with  the 
genenl  powers  referred  to  in  that  section,  but  only 
with  the  power  referred  to  in  the  order  appointing 
him»  and  as  a  receiver  is  not  otherwise  authorized 
to  institute  such  suits  without  special  leave  of  the 
Court,  the  suit  must  be  dismissed.  Dbobomoti 
OuPTA  r.  Datis     .        •    I.  Ii.  B.»  14  Calo.,  328 

SL Right    to    9ue 

without  permission  of  Court — Suit  for  ejectment — 
Monthltf  tenant  holding  over  offer  expiry  of  notice 
to  quit, — The  order  appointing  a  receiver  gave  him 
power  "to  let  and  set  the  immoveable  property  or 
any  part  thereof  as  he  shall  think  fit,  and  to  take  Aud 
use  all  such  lawful  and  equitable  means  and  remedies 
for  recovering,  realizing,  and  obtaining  payment  of 
the  rents,  issues,  and  profits  of  the  said  immoveable 
property,  and  of  the  outstandings,  debts,  »nd  claims, 
by  action,  suit,  or  otherwise,  as  shwll  be  expedrent." 
Meld,  under  the  terms  of  such  order,  the  receiver 
had  power  to  sue  to  ejrct,  without  obtaining  permission 
of  the  Court,  a  monthly  tenant  whose  tenancy  was 
determinable  by  a  notice  to  qui6  which  had  been 
duly  served.  Drohomoyi  Qupta  v.  Darts,  I.  X.  R., 
14  Calc,  828»  distinguished.  HuBi  Dasb  Kuvdv 
r.  Maoobbgob  .  I.  Ii.  B.,  18  Calo.,  477 

82,    Appearance    of 

receiver  in  applicalions  for  payment  of  money 
by  him, — In  all  applications  for  payment  of  money 
by  a  receiver,  the  receiver  ought  to  appear  and  give 
information  to  the  Court,  if  required,  about  funds 
in  his  hands  and  whether  there  are  any  attachments 
or  claims  on  them.  Chaitan  Chaban  Muujoe  v. 
OocooL  Chanpba  Muliiok      .    1  C.  W.  N.,  808 


88. 


Position     and 


power  of  receiver— Agreements  entered  into  with 
one  party  to  a  suit-  Contempt  of  Court  —Attorney, 
Improper  conduct  of —A  receiver  appointed  by  the 
Court  entered  into  two  private  agreements,  one  prior 
to,  the  other  subsequent  to,  the  date  of  his  appoint- 
ment, with  one  of  the  defendants  in  the  suit, 
restricting  and  controlling  his  powers.  Neither 
agreement  was  at  any  time  brought  to  the  notice 
<rf  the  Court.  IFeld  this  was  a  gross  contempt  of 
Court  for  wbich  the  parties  were  liable  to  committaL 
A  receiver  is  a  servant  of  the  Court,  and  has  only  such 
power  and  anthority  as  the  Court  may  chrose  to  give 
niin.  Maviok  Lall  Sbal  r.  Subbut  CoOafABBB 
DA88BE     .  I.  Ii.  B.,  22  Gala,  648 


laO^CETTEB^^continued. 

the  Court  in  a  civil  suit  with  the  object  of  preserving 
property  and  keeping  it  within  the  reach  of  the  Court 
until  a  final  decree  can  be  made  can  but  exercise 
at  the  utmost  such  powers  and  rights  over  the  pro- 
perty as  the  parties  to  the  suit  turn  out  to  be 
possessed  of  when  their  rights  are  finally  determined. 
In  thb  mattbb  ov  the  petition  of  Tsa  &  Co. 
Teil  &  Co.  r.  Abdul  Htb    .        .     18  W.  B.,  87 


86. 


-  Ciril    Procedure 


Code,  1882,  s.  603,^ln  1879  a  zamindar  granted  a 
lease  of  part  of  the  zamindari  for  tweiity  years, 
reserving  a  rent  of  BlSjOOO  per  annum.  In  1881 
the  zamindari  having  been  attached  by  a  creditor^ 
the  zamindar  granted  a  new  lease  in  perpetuity 
in  lieu  of  the  former  lease,  reserving  a  rent  of 
R12,000  a  year.  A  receiver  of  the  zamindiu-i,  hfiving 
subsequently  been  appointed  with  full  powers  under 
th£  provisions  of  s.  603  of  the  C<Kle  of  Civil 
Proc^ure,  sued  the  lessee  to  recover  rent  at  the 
rate  reserved  in  the  first  lease  from  1881.  Held 
that  the  receiver  was  entitled  to  recover  the  rent 
claimed.  The  provisions  of  s.  603  of  the  Code 
of  Civil  Procedure  were  intended  to  declare  that 
the  receiver,  in  respect  of  all  property  which  was 
or  could  be  attached,  had  the  powers  of  the  owner  as 
they  existed  at  the  time  the  property  was  brought 
under  the  orders  of  the  Court  by  attachment,  pro* 
vided  that  they  have  not  ceased  by  operation  of  law. 
GoPALABAMi  V.  Sane  ABA   .  I.  Ij.  B.9  8  MadL,  418 


86. 


Parties  to  oonveyAnoe— Sale 


84. 


Powers    of    r  e- 


ceiver  pending  final  decree, — A  receiver  appointed  by 


by  receiver  under  order  of  Court. --Where  certain 
property,  the  subject-matter  of  a  suit,  in  which  the 
^  Court  receiver  had  been  appointed  receiver,  was  sold 
in  pursuance  of  an  order  of  Court  made  by  consent  of 
parties, —if eZ<^  that  an  application  by  the  Court 
receiver  for  an  order  that  the  purchaser  do  complete 
the  purchase  according  to  the  conditious  of  sale 
must  be  refused  as  not  being  made  in  proper  form. 
A  sale  of  property  under  an  order  of  Court  by  a 
person  appointed  receiver  in  a  suit  is  not  a  sale  by 
the  Court.  The  fact  that  such  person  is  the  Court 
receiver  does  not  place  hlbi  in  a  diiferent  position. 
When  the  receiver  sells  under  such  an  order,  it  is 
necessary  that  he,  being  in  possession  of  the  property, 
should  be  a  party  to  the  conveyance.  Chandba 
Nath  Bi&was  r.  BiswANATH  Biswas 

[6  B.  li.  B..  492  note 


87. 


Mode  of  qnestioning  acts 


of  receiver — Seizure  of  property  by  Collector  as 
receiver. — Where  property  is  scizea  and  retained  by  a 
Collector  in  his  capacity  of  receiver,  his  acts  cannot 
be  disputed  by  way  of  motion  to  discharge  or  get  rid 
of  the  attachment.  BiSSebsubbe  Debia  v,  Soob- 
BAxDoss      ....        16W.  B.»d47 

88.  — • Firm  in  hands  of  receiver. 

Claims  on— Civil  Procedure  Code,  1S77,  s.  SOS- 
Management  of  business  by  receiver — Claim  by 
ser  rant  for  prior  arrears  of  wages  on  assets  of  firm, 
— A  servant  of  a  firm,  the  business  of  which  is  being 
managed  by  a  receiver  appointed  under  s.  6(*3  of 
the  Code  of  Civil  Procedure,  1877,  has  no  preferential 
claim  over  the  attaching  creditor  on  the  assets  of 
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the  firm  for  wages  dae  before  the  appointment  of  the 
receiver.    Shobt  v,  Piokbeihg 

[I.  I«.  R,  6  Had.,  188 


89. 


Befosal    to  remove   a  re* 


celver  and  manager  of  the  estate  of  Hindu 
widows— Difcre^ton  of  Court.—  Case  in  which 
rights  and  prcceedings  rendering  a  Court's  order, 
refusing  to  remove  an  appointed  receiver  and  manager 
■of  the  estate,  of  which  the  widowed  ranis  of  the  Ute 
Maharaja  of  Tanjore  had  become  possessed  by  grant 
from  the  Qovemment,  were  considered*  and  such 
order  held  to  be  entirely  a  matter  for  the  discretion 
of  the  Court  which  had  exercised  its  discretion 
soundly.    Ez-pabtb  Jijai  Aicba 

[L  Ij.  B.,'  18  Mad.»  880 


40. 


Partnership  fands  in  hands 


of  receiver  — ^^^acAfnen^  bjf  *ome  of  many  crt' 
diion — Leave  of  Court  for  attachment  neeeeeary 
•^Termt  on  which  leate  it  granted, — Wher.'  a 
fund,  such  as  the  assets  of  a  partnership,  is  in  the 
hands  of  the  Court  through  its  ofhcer,  the  receiver, 
•one  out  of  the  whole  body  of  creditors  against  the 
fund  will  not  be  allowed  to  gain  priority  over  the 
remainder  by  the  expedient  of  attaching  the  moneys 
in  the  hands  of  the  receiver.  Such  an  attachment 
is  an  interference  with  the  Court's  possession  through 
its  officer,  the  receiver,  and  may  not  therefore  be 
made  withoutrthe  Court's  leave  first  obtained,  which 
leave  will  not  be  granted  except  on  such  terms  as 
will  ensure  equality  between  the  creditors.  Kahs 
r.  Ali  Mahomed  Haji  XThhb 

[I.  Ii.  B.»  16  Bom.,  677 

See  Mahohmbd  Zoiiitbuddeen  r.  Mahoiocbd  / 
NooROOBDBEN        •        .    I.  Ii.  B.,  21  Calc,  86 


41. 


Mon^  in  hands   of    Be- 


•ceiver — Eetote  adminietered  by  Court — Preaeing 
claimt  againtt  ettaie,  or  part  owners  thereof — 
Fower  to  order  Beceiv^r  to  pay — High  Court, 
Power  of, — Plaintiff  was  admittedly  entitled  to  a 
balf  share  of  an  estate,  which  this  suit  was 
brought  1o  divide.  A  decree  had  been  made 
referring  it  to  the  Commissioner  td  ascertain  and 
divide  the  said  estate,  and  a  Receiver  had  been 
appointed.  No  power  had  been  especially  reserved 
by  the  decree  to  the  Beceiver  to  pay  pressing  or 
•other  debts  due  by  the  estate,  or  the  part  owners 
thereof.  Some  time  would  elapse  before  the  ac- 
counts could  be  taken  in  the  Commissioner's  office, 
and  meanwhile  two  creditors  were  threatening 
attachment  of  the  property  of  the  estate,  and  their 
debts  were  running  at  considerable  interest.  The 
estate  was  not  otherwise  indebted.  There  was 
money  in  the  Beceiver's  hands  to  the  credit  of  the 
estate,  half  of  which  would  be  more  than  suffi- 
oient  to  pay  off  the  claims  of  these  creditors.  The 
plaintiff  applied  to  the  Court  for  an  order  to  the 
Beceiver  to  pay  these  two  debts  out  of  the  plaintiff's 
half  share  of  the  moneys  in  his  hands,  leaving  the 
plaintiff  to  prove  his  right  to  debit  the  estate  with 
such  payments.  Held  that  the  Court  had  power  to 
make  the  order  asked  for,  though  such  an  order 
would  only  be  made  in  special  cases  and  on  special 
conditions.     Held  further  that  the  present  was  a 


BSiCXBIVlESBr'^oneluded. 

case  in  which  the  order  asked  for  n  ight  property 
be  made.    Motiyahu  «.  Pbemyahu 

[L  Xj.  B.,  16  Bom.,  511 


4a 


Execution     of   mortgage- 


deoree  by  Bale  of  properties  in  the  p09> 
session  of  the  Beoeiver— If orf^a^s  decree 
— Aliaehment, — A  judgment-creditor  can  sell  pro- 
perties in  the  hands  of  a  Beceiver  of  the  Court  in. 
execution  of  a  mortgage-decree,  although  he  cannot 
execute  a  decree  against  such  properties  by  way  of 
attachment  and  sale.  Setnhle — A  proceeding  by  way 
of  attachment  is  an  interference  with  the  posses- 
sion of  the  Beoeiver.  Hem  Chnnder  Chnnder  >• 
Prankriato  Chunder,  L  X.  JR.,  i  Cale.,  403,  db* 
tinguished.  Jogevdva  I9ath  Gossaih  v.  Dsbbv- 
DBA  Kath  Oobsaih        .    L  Ii.  B.,  26  Calc,  12T 

[8  C.  W.  N.,  90 


48. 


Duties  and  liability  of  re- 


ceiver-Ctrt7  Procedure  Code  (18^2J,  t.  608- 
Co9te,—A.  receiver  appointed  under  s.  503  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)  to  collect 
the  rents  of  an  estate  is  bound  to  make  good  a  loss 
caused  to  it  by  a  breach  of  his  duties.  A  receiver 
is  Ttot  justified  in  delegating  or  entrusting  to  another 
a  duty  entrusted  to  him  by  the  Court.  He  should 
in  all  important  matters  apply  for  and  obtain  the 
direction  of  the  Judge  who  appoints  him.  A  receiver 
is  entitled  to  his  costs,  charges,  and  expenses  properly 
incurred  in  the  discharge  of  his  duties.  Balaji 
Nabatan  Patyabdhak  r.  Baicobakdsa  GoTin) 
Kanadb  .    I.  Xj.  B.,  19  Bom.,  660 


44. 


Receiver  ap» 


pointed  by  Court  under  t.  503  of  Civil  Procedure 
Code  (1882) — Misappropriation  by  reeeirer  of 
money  collected  by  him  -  Liability  for  loaa  eo 
canted— Civil  Procedure  Code  (1882J,  *.  258— 
JSffect  of,  as  to  tatiefaetion  of  decree  and  discharge 
o)  judgment- debtor, — In  execution  of  a  decree,  a 
receiver  was  appcinted  to  collect  certain  rents  due  f o 
the  judgment-debtor.  Some  of  the  judgment-debtor's 
tenants  paid  the  rents  due  by  them  into  the  hands  of 
the  receiver,  but  the  receiver  did  not  pay  the  money 
into  Court.  Held  by  SfUTTUSAHi  Ayyab,  J,—\xl 
cases  in  which  a  receiver,  appointed  at  the  instance 
of  the  judgment-creditor  under  s.  608  of  the  Code  of 
Civil  Procedure,  misappropriates  mone^vs  collected  by 
him,  the  decree  is  not  satisfied  pro  tanto,  but  the  Iom 
falls  on  the  estate  or  its  owner,  subject  to  the  re- 
ceiver's liability.    Obb  v.  Muthia  Chstti 

[L  Ii.  B.,  17  Mad.,  601 

Held  on  appeal  under  the  Letters  Patent,  per 
ShBFHABd,  J,,  that  the  payment  by  the  tenants  to 
the  receiver  did  not  pro  tanto  discharge  the  jndg^ 
ment-debtor  f  i  om  liability  nnder  the  decree.  Held 
per  Datibb,  J.,  that  payment  by  the  tenants  to  the 
receiver  pro  tanto  dischargped  the  judgment-debtor 
from  liability  under  the  decree.  Muthia  Chbtti  «. 
Obb    ....    L  Ii.  &,  20  Mad.,  SM 

The  Judges  differing  in  opinion,  the  case  waa 
referred  nnder  s.  575  of  the  Code  to  C  oixiirs,  C.J^ 
who  agreed  with  the  decision  of  Shbphabd,  J. 
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SSCITAIiS  IN  DOCUMENTa 

8e9    COHTBAOT— COHBTBUOnOir   OT  CoH- 

TBA0T8  .        .    L  Ij.  R,  2  Mad^  888 

See   RYiDBiroB^CiYiL   Cabeb — ^BsaiTALa 
IH  DoomsTB. 

See  Okitb  ot  Pboov— Doooiuntb  bblat- 

VBGt  TO  LOAITB,  EXBOUnOlT  OF  AlTD  CON- 
BXDBBATIOH  lOB,  BTO.    .     8  W.  B^»  216 

[19  W.  B^  149 
4  B.  Ii.  B^  F.  B.»  64 

10W.B^407 
1  B.  Ij.  B.,  A.  C,  92 

BECOaNIZANCE  TO  AFFBAB. 

Case  made  OTer  to  polioe  for 


InTeBtigation— CrimtMaZ  Procedwre  Code,  1861, 
«•  161 — Particulara  of  reeognitai&oe, — In  a  case 
,wliich  is  made  over  for  investigatioQ  to  the  police, 
the  prosecutor  and  his  witnesses  should  be  required 
to  enter  into  recognizances  to  attend  and  give  evi- 
dence. A  recognizance  biuding  over  an  accused 
person  to  appear  to  answer  a  charge  should  specify  the 
particular  cGuy  on  which  ho  should  be  in  attendance 
in  Court.    Quben  v.  Poobak  Jolaha 

[11 W.  B.,  Cr..  47 

2.  -  -  FowertotakereoognisanoeB 

—  WHneea — Potter  of  Magieirate.—A.  Subordinate 
Magistrate  has  no  power  under  the  provisions  of  the 
Criminal  Procedure  Code  to  take  recognizances  from 
a  complainant  and  witnesses  to  appear  on  a  certain 
day  before  a  Magistrate  of  oo-ordiuate  jurisdiction, 
and  recognisances  thus  taken  cannot  be  forfeited. 
AvoNTMOiTB    ...        .4  Mad.,  Ap.»  17 

See  Vbitkatappah  v.  Pataxkah  .  6  Mad*,  182 


See  also  AiroiiTicovB 
8. 


4  Mad.,  Ap.,  6 

Seewriiff  for  good 

hehaviour — Criminal  Procedure  Code,  1872,  a,  204 
— Adjcmmed  hearing. — Where  it  becomes  necessary 
to  adjourn  the  bearing  of  a  sutnmons  case,  the  at- 
tendance of  the  accused  person  at  the  adjoamed 
hearing  can  be  secured  under  the  provisions  of  s.  204 
•of  Act  X  of  1872.  Therefore,  where  a  person 
i^pearod  in  answer  to  a  summons  requiring  Mm  to 
find  security  for  good  behaviour  for  one  year,  and 
the  Magistrate  adjourned  the  hearing  of  the  case  in 
order  that  the  accused  person  might  prcduce  evi- 
dence as  to  character,  the  Magistrate  was  empowered 
to  take  a  personal  recognizance  from  the  accused 
person  for  his  appearance  at  the  adjourned  hearing. 
QvBBV  «.  Chooha  Bai  .    6N.W.,  866 

4. Power  of  police 

officers — Criminal  Procedure  Code,  1872,  ss,  896, 
Sy? — Bail  taken  hy  police  officer, — The  powers  con- 
tained in  ss.  896  and  897  of  the  Code  of  Criminal 
Procedure  extend  not  to  only  recognizances  taken  by  a 
l^istrate  for  the  appearance  of  an  accused  person 
by  a  surety  under  s.  126,  but  also  to  such  recognizances 
when  taken  by  a  police  officer.    In  thb  hattbb  ov 

TBB  TBTITIOH  OV   KbIBTO  PbOBAD  MVKDLB 

l22  W.  B.,  Cr„  74 


5,  Security  bond  to  appear  be- 
fore polloe— CcMie  of  Criminal  Procedure  (Act  X 


KBCOGNIZANGBTO  AFFE  ABr-eoii/i'»«e<l. 

of  1882),  a.  514^ — As  there  is  no  provision  in  the  Cri- 
minal Procedure  Code  authorizing  a  police  officer  to 
take  a  surety  bond  for  the  produ^ion  of  any  person 
before  the  police,  such  a  bond  is  ab  initio  void,  and  a 
Magistrate  has  no  power  to  alter  it  and  impose  fresh 
obligations  thereunder.  I N  thb  if  attbb  ot  Ch  akdka 
SbkhabRai    .        .        .    L  Ii.  B^,  11  Calo.»  77 


6, 


ReoogniBance    bond— ITAere 


appearance  of  aeeueed  kaa  been  diapented  with- 
Agent. — Held  that,  where  the  personal  attendance  of 
an  accused  is  dispensed  with,  a  recognizance  bond*  if 
such  is  deemed  necessary,  should  be  taken  from  him, 
and  not  from  his  agent,  binding  lum  (the  accused)  to 
appear  cither  in  person  or  by  an  agent ;  and  that  a 
Magistrate  has  no  legal  authority  to  secure  the  attend- 
ance of  an  agent  by  such  a  bond.  Hbo.  v.  LaiJiU- 
bhai  Jassitbhai  .5  Bom.,  Cr.,  64 


7. 


Bail  bond  to  apx>ear  "when 


called  on"— Might  of  auretiea  to  notice.— Whsre 
the  condition  of  bail  bonds,  given  by  the  defendants 
and  by  the  surety  of  a  security  bond,  was  that  the 
defendants  should  appear  when  called  upuu, — Held 
that  the  defendants  and  their  surety  were  entitled  to 
reasonable  notice  of  the  time  at  which  the  former 
would  be  required  to  attend.    AMOHTMOTrB 

{4  Mad.,  ^p.,  4 


8. 


Discharge     of    surety— i»«r- 


miaaion  of  Court  to  accused  to  leave.  —'Where  a 
surety  conditioned  that  he  would  be  responsible  for 
the  continued  presence  of  an  accused  person  at  one 
Court  (Nowadah^,  it  was  held  that  the  surety  was 
released  from  liability  under  his  recognizance  by  the 
permission  which  the  Court  at  Nowadah  gave  the 
accnsed,  without  the  surety's  consent,  of  leaving 
that  place  of  business,  and  also  by  the  subsequent 
transfer  of  the  case  to  another  Court.  Qttbbv  v. 
Mbwa  Lau  .    18  W.  B.,  Cr«,  68 


9. 


Froseoutor,  Failure  of,  to  ap- 


X>ear — Power  of  Magiatrate  to  order  recognisance 
to  be  forfeited, — A  Subordinate  Magistrate  has  no 
power  to  order  a  recognizance  executed  by  a  prose- 
cutor before  a  police-station  officer,  binding  himself 
to  appear  before  the  Subordinate  Magistrate,  to  be 
forfeited  on  the  failure  of  the  prosecutor  to  appear. 
Abovthous         ...        4  Mad.,  Ajk,  18 


10. 


Failure   to  appear— JV>r/W- 


iure  of  reeognizancea.  —  The  estreating  of  recogni- 
zances is  a  proceeding  resorted  to  where  persons  who 
have  undertaken  to  give  evidence  in  a  criminal  inquiry 
have  failed  without  just  excuse  to  attend,  and  have 
thus  created  an  obstractiou  to  public  justice;  but 
where  a  Magistrate  thinks  it  proper  to  estreat  their 
recognizances,  he  ought  to  allow  them  an  opportunity 
of  justifying  their  default  Qubbn  v  Dabsoo 
Mabjbb        ....    11 W.  B.,  Cr.,  89 


11. 


Cmminal  Proce* 


dure  Code,  1861,  a.  2 19— Forfeiture  of  recognizance, 
—Where  a  defendant  charged  with  an  cffence  boun^ 
himself  to  appear  before  a  Subordinate  Magistrate  on 
the  10th  June,  and  the  defendant  did  appear  on  that 
day  but  made  default  on  the  11th  of  June,  on  which 
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DIGEST  OF  CASK 


(    7232    ) 


KBCOG17IZANCE  TO  APVlElAn-^ofUinued. 

the  case  was  caX[ed,—Se!d  that  there  was  no  forfei- 
ture of  the  recognizance.  In  such  cases  s.  219  of  the 
Code  of  Criminal  Procedure  requires  that  the  Magis- 
trate shall  form  a  reasonable  opinion  that  there  has 
been  wilful  dofault  before  issuing  process  to  enforce  the 
penalty.    ANomrvoTrs  .    4  Mad.^  Ap.,  44 

12, —  Criminal  Froce  • 

dure  Code  (Act  X  of  1882J,  m.  514- Bond,  Forfei- 
ture of— Mistake  of  Court — Sunday  fixed  for  the 
hearing  oj  a  eaee,—  The  Magistrate,  in  a  case  m  which 
under  s.  107  of  the  Criminal  Procedure  Code  the 
accused  and  his  sureties  had  entered  into  recognizances 
to  appear,  fixed  the  hearing  of  the  case  on  a  Sunday, 
and  on  the  following  Monday  took  up  the  case,  and  on 
account  of  the  non-appearance  of  the  accused  ordered 
the  forfeiture  of  the  bonds  executed  by  the  accused 
and  their  sureties.  Meld  that  in  the  particular 
circumstances  of  the  case  it  was  not  the  intention  of 
the  petiti(>ners  not  to  answer  to  their  bail,  and  that 
it  was  the  Court'»  mistake  to  fix  the  date,  and  that 
they  were  not  bound  to  appear  on  the  day  following ; 
that  the  bonds  ought  not  therefore  to  have  been 
fcrfeifced.    Empssss  r.  Abahulla  Khan 

[2  C.  W.  N^  519 


18. 


-  Forjeiture  of  re- 


vognitances^  Notice,-  Defendants  were  charged  with 
theft,  and  on  their  appearance  before  the  Subordinate 
Magistrate  on  Ist  May  were  bound  over  by  recogni- 
zance to  appear  from  that  date  until  the  close  of  the 
trial.  On  the  2nd  May,  when  tbe  case  was  called  (.n, 
defendants  were  not  present*  but  they  appears  don  the 
8rd.  The  Subordinate  Magistrate  heard  what  they 
had  to  say,  »nd  directed  the  penalties  on  the  forfeited 
recognizances  to  be  levied  from  the  defendants.  Held 
that  there  was  no  ground  for  the  interference  of  the 
High  Court  as  a  Court  of  Bevisiou;  that  there  was 
nothing  illegal  in  requiring  defendants  to  execute  such 
a  bond,  and  that  no  notice  was  necessary  before  pro- 
ceeding to  enforce  the  penalty.    AKOKrMons 

[6  Mad.,  Ap.,  88 


14. 


Failure  of  BUrety  to  pro- 


duce accused — Forfeiture  of  recognizance—  AU 
tachment  of  j^ropertg  of  turefg  for  accused  person. 
— Notice,— A  surety  who  was  bail  for  an  accused 
person  having  failed  to  produce  him  on  the  day  ap- 
pointed, the  Deputy  Magistrate  ordered  that  the  bail- 
bond  be  forfeited,  and  a  warrant  be  issued  for  the 
attachment  and  sale  of  the  moveable  property,  first, 
of  the  accused,  and,  secondly,  of  the  surety.  No  re- 
cognizance had  been  signed  by  the  accused,  and  no 
notice  had  been  given  to  the  surety  to  show  cause. 
On  a  reference  by  the  Magistrate,  the  Deputy  Magis- 
trate's order  was  set  aside  as  being  illegaL  Qubbn 
r.  DuBOA  Dab  Bbuxtaohabjbb 

(7  B.  L.  B.,  Ap.,  87 

S.     C.     EhOODBB      EoIBUBTNBB     v,    DTTBaASASS 

Bhuttaohabjbb   .  .15  W.  B«»  Cr.,  82 

18, Enforcement     of    security 

bond — Notice  to  surety  to  pay  amount  of  bond — 
Forfeiture  of  recognizances. —  Service  of  notice. — A 
notice  must  be  served  on  a  surety,  calling  upon  him 
to  pay  the  amount  of  his  security  bond,  or  to  show 
cause  why  he  should  not  pay  the  same,  before  an 


BSCOGNIZAJrCE  TO  APTTiAJEi-^oncluded. 

order  can  be  made  to  levy  the  sum  from  him.  QuvEXf 
V,  JsEBUir  Shbieh  .    8  W.  B.»  Cr.,  4 

16. Civil  casei* — 

Civil  Procedure  Code,  1882,  si  849.— A  security  head 
given  under  the. provisions  of  s.  840  of  the  Code  of 
Civil  Procedure,  1882,  for  the  production  of  a  judg- 
ment-debtor when  called  upon  cannot  be  enraroed 
summarily.    MoiDiir  v.  Chandu 

[I.  L.  E^  7  Mad.,  27S 

BSSCOaNIZANCE  TO  KEEP  FliACE. 

CoL 

I.  Pbbbobb  out  ot  Jitbibdiotioh        .  7282 

2.  MAaiBTBATB  WITH  PoWBSB  OB  AP- 

pbllate  Court         .         .         .  7234 
8.  When    BECoaNizANCB     may    bb 

TAKBN        .  »  .  .  .  7285 

4.  Cbbdiblb  Intobvation                   .  7248 
6.  SuMHONS 7242 

6.  Ofpobtumitt  to  show  Cause        •  7243 

7.  SiiiMOiviKa  Witnesses         .        .  7244 

8.  LiKBXiBOOD  OT  Bbbach  ov  Pbace 

AND  Etidence  .         .         .  7244 

9.  Second  Appuoation  pob  Seoubitt  7260 

10     GPPECT     op      OBDEB      POSTPONIVa 

Pboceedings  for  Cinii  Suit  .  7251 

II.  Obdeb  limited  by  Requisition  .  7252 
12.  Amount  ot  Seoubity  .  .  .  7262 
18.  rpfect,  of  signina  wbonq  bond  726s 
14.  Cancsllino  Obdeb       .  .  7263 

15.  DiBOHABGE  OF  BeCOGNIZANOBS  .   7268 

16.  FOBFEITUBE  OF  BbOOGNIZANCES         .  7253 

See  Appeal  in  Cbocinal  Cases— Cbimi- 

NAL  PeOCBDUBE  CodBS. 

[I.  L.  B.,  2  Mad.,  169 
8  Bom.»  Cr^  1 

See  Cbiminal  Pbocebdinos. 

[I.  Ii.  B.»  9  AU.»  46a 

See  Onus  of  Pboof— BscoaNizANOB  to 
BEEP  Peaoe      4  B.  Ij.  R»»  F.  B.,  46 

See  Betibion^Cbiminal  Cases— Mibcbl- 

LANBOTTS  CASBB- 

[L  Ii.  B.,  2  Galo..  UO 
I.  Ii.  B.,  8  A1L»  545 

' Forfeiture  of— 

See  Contempt  of  Coubt— Penal  Code. 
B.  174  1  B.  L.  B,  A.  Cr.,  1 

1.  PEBSONS  OCT  OP  JURISDICTION. 

Power   of  ICaglBtrate  as  to 


persons  not  resident  in  his  district— Po<p«r 
of  the  Magistrate  of  a  district  to  call  on  a  person 
residing  in  another  district  to  furnish  security-^ 
Criminal  Procedure  Code,  s.  207.— Held  by  the  Full 
Bench  that  the  terms  of  s.  107>  Criminal  Prooedar» 
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DIGEST  OF  CASKS. 


(    7234    ) 


SECOGlfflZAKCE    TO    KKBSF     PEACE 

—  eoniinued. 

1.  PERSONS  OUT  OF  JUEISDICTION 

—  eontinmed. 

Code,  do  not  empower  a  MftpUtrate  to  isiae  process 
to  a  person  not  residing  within  the  limits  of  his  dis- 
trict    IV    THB    MATTBB    OT  THB  PETITION  OT    JAI 

Pbaeash  Lal  L  Ii.  B.,  6  A1L»  26 

2.  Criminal    Froee* 

dure  Code  (Act  i  of  1882 J,  i.  107^  Power  of  Dit- 
trici  Mogietrate  to  call  on  person  retiding  in 
another  district  for  teeuritsf.—A  Msgistrate  has  no 
jurisdiction  to  take  proceedings  under  s.  107  of 
the  Criminal  Procedure  (ode  against  a  person  not 
personally  within  his  jurisdiction.  In  the  matter  of 
the  petition  of  Jai  Prohash  Lal,  L  X.  JZ.,  6  AIL, 
S6,  and  In  the  matter  of  the  petition  of  Rajen'*ra 
Chunder  Rov  Chotcdhrif,  L  L  R,  11  Calc,  787, 
followed.  Even  assuming  there  was  jurisdiction,  it 
was  not  a  case  where  the  Magistrate  should  have 
called  upon  the  petitioner  to  appear  porsonall}',  he 
residing  at  a  distance,  there  being  no  special  circum- 
stance making  his  personal  attendance  necessary,  and 
the  Magistrate  having  power  under  s.  116  to  allow 
him  to  appear  by  a  pleader.  In  thb  uattbb  ov  thb 
PBTiTiON  OP  Dinonath  Mulliob.  Dinonath  Mul- 
LioE  V.  OntiJA  Pbosokvo  Mookbbjbb 

[I.  li.  B.»  12  Calo.»  188 

8. —    Power  of  a  Die* 

triet  Haffistrafe  to  call  on  a  person  residing  in 
another  district  to  furnish  security — Criminal  Pro- 
eedure  Code  (AdXof  18S2J,  s.  107— Procedure.— 
The  provisions  of  s.  107  of  Act  X  of  1882  do  not 
empower  a  Magistrate  to  issue  procAs  on  persons  not 
residing  within  the  limits  of  his  district.  The  proper 
course  for  a  Magistrate  to  pursue,  where  he  believes 
that  certain  pers'ms  who  are  resident  beyond  the 
limits  of  his  district  are  likely  to  commit  a  breach  of 
the  peace  within  his  district,  is  to  cause  information 
•of  the  fa^  to  be  given  to  the  Magistrate  within 
whose  district  such  persons  reside,  and  to  produce 
evidence  in  snpi  ort  of  such  view,  in  order  that  pro- 
ceedings may  be  taken  against  th^m  by  a  Court 
which  has  jurisdiction.  Ik  thb  mattbb  op  thb 
PBTinOM  OP  Bajendbo  Chctndbb  Rot  Chowdhby 

[I.  li.  B.,  11  Calc  737 

.  4.  Criminal  Proce- 
dure Code,  e.  107 — Power  of  the  Magistrate  of  a 
district  to  call  upon  a  person  residing  in  another 
district  to  furnish  security — Persons  out  of  the 
Jurisdiction,  Section  107  of  the  Criminal  Procedure 
Code  does  not  empower  a  Magistrate  to  issue  process 
under  it  to  a  person  not  residing  within  his  jurisdic- 
SAoa,  In  the  matter  of  the  petition  of  Jai  Parkash 
Lal,  L  L,  R.,  6  Alht  26,  followed.  In  the  matter  of 
the  petition  of  Rajendro  Chunder  Roy  Chowdhry, 
I.  L.  R.,  1 1  Calc,  737,  and  In  the  matter  of  the 
petition  of  Dinonath  Mullick,  I.  L.  R.,  12  Calc, 
133,  approved.  In  thb  mattbb  op  tbb  fbtition 
.    OP  Abdul  Aziz                .        I«  Ii.  B.,  14  AIL,  49 


6. 


Criminal  Proce* 


dure  Code  (1882J,  s,  107  -  Jurisdiction  of  Magis- 
irate — Temporary  residence  of  offender. ^In  a  case 
•where  an  accused  was  bound  over  to  keep  the  peace 


BECOQNIZANCE    TO    KEEP     PEACE 

— eontinued. 

1.  PERSONS  OUT  OP  JURISDICTION 
— concluded, 

by  the  Deputy  Magistrate  of  the  district  in  which  the 
accused  was  temporarily  residing  at  the  time  when 
the  Magistrate  received  information  and  instituted 
proceedings  against  \i\m,—I£eld  that,  although  the 
accused  permanently  or  habitually  resided  in  an- 
other jurisdiction,  he  was  sufficiently  within  the 
jurisdition  of  the  Magistrate,  within  the  meaning  of 
s.  107  of  the  Criminal  Procedure  Code.  Shaha  Cha- 
BAH  Chakbayabti  v.  Katu  Mitndal 

[I.  li.  B,  24  Calc,  844 

Shama  Chaban  Chakbayabtt  9.  Tabak  Nath 
GH08B  1  C.  TV.  N.»  129 


6. 


Criminal    Prbee* 


dure  Code  (Act  X  of  1882J,  s.  107  -  Magi  strati 9 
power  to  demand  such  security  from  persons  tesid* 
ing  beyond  his  local  Jurisdiction. — A  Magistrate 
cannot  call  upon  a  person  residing  beyond  his  local 
jurisdiction  to  give  security  against  a  breach  of  the 
peace  withil^  that  jurisdiction.  In  re  Jai  Prakash 
Lal,  I.  L,  R.,  6  AH.,  26;  In  re  Abdul  Aziz,  I.  L, 
R.,  14  AIL,  49 ;  In  re  Rajendro  Chunder  Roy,  I 
L.  R.,  11  Calc,  737 ;  and  Dinonath  MuUik  v.  Girija 
Prosunno  Mookerjer,  I,  L.  R,  id;  Calc,  133, 
followed.    In  bb  Kbishnaji  P.  Joolbicab 

[I.  Ij.  B.,  28  Bom.»  82 

2.  MAGISTRATE  WITH  POWERS  OF  APPEL- 
LATE COURT. 

7.  MagiBtrateof  district.  Power 

of—  Criminal  -Procedure  Code,  fti72,  t.  439 — Serw 
rity  for  keeping  the  peace, — The  Magistrate  of  a 
district,  when  exercising  the  powers  of  an  Appellate 
Court,  is  competent  to  make  an  order  under  s.  489  of 
the  Criminal  Procedure  Code  requiring  the  appellant 
to  furnish  security  for  keeping  the  peace.  Eicpbbss 
OP  India  v.  Kauta  Pbabad    I.  Ij.  B.»  4  All.,  2l2 


8 


Criminal     Proce* 


dure  CodefAct  Xof  1882J,  ss.  106, 423.— The  Magis- 
trate of  a  district,  when  acting  as  an  Appellate  Court, 
is  not  competent  to  make  an  order  under  s.  106  of 
the  Criminal  Procedure  Code  (Act  X  of  1882)  requir- 
ing the  itppellant  to  furnish  security  for  keeping  the 
peace.  In  thb  mattbb  of  tbb  fbtitioh  ot  aslu. 
Ablv  r.  QuBBv-EicFBBBB    L  Li.  R.,  16  calc,  779 


9. 


Criminal    ProcC' 


dure  Code  (1882),  s.  106  —  Magistrate,  Jurisdiction 
of — Procedure  to  be  followed  by  Magistrate  trying 
a  ease  when  he  is  not  empowered  to  bind  the  accused 
down  under  s.  105  of  the  Criminal  Procedure  Code, 
— An  Honorary  Magistrate  exercising  third  class 
powers  tried  an  accused  on  a  charge  of  criminal 
trespass  and  convicted  and  sentenced  him  to  pay  a' 
fine  of  RIO  or  in  default  to  suffer  seven  c|ays'  rigor- 
ous imprisonment.  He  further  submitted  the  case  to 
the  District  Magistrate  with  a  recommendation  that 
the  accused  should  be  bound  down  to  keep  the  peace 
under  s.  106  of  the  Criminal  Procedure  C^e,  and  the 
District  Magistrate  ordered  the  accused  to  furnish 
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BBCOGKIZANCE    TO    K£fiP     FEACXS 

— continued. 

2.  MAGISTRATE  WITH  POWERS  OF  APPBL" 
LATE  COJJRT"  eonclmded. 

security  H^ld  that  the  order  of  the  District  Ma- 
gistrate was  illp{;ral,  and  must  be  set  aside.  Before  an 
otder  under  s.  lois  can  be  properly  passed,  the  convic- 
tioQ  must  be  by  a  Magistrate  of  the  class  mentioned  in 
the  section  and  not  by  a  third  class  Mi^istrate,  and 
the  oi*der  must  be  passed  by  the  Magistn^e  who 
convicts  and  passes  the  sentence.  MABiiTJDi  ShbiKh 
«.  AjiShbikh  .   L  Ii.  B.,  21  Calo,  622 


10. 


Criminal     Fro* 


eedure  Code  (1882),  e,  106  -  Magietrate  acting  at 
Appellate  Court — Power  to  require  eecurity  to  keep 
the  peace. — The  Magistrate  of  a  district  acting  as  an 
Appellate  Court  in  criminal  cases  cannot  make  an 
order  under  s.  106  of  the  Code  of  Criminal  Procedure. 
Aelu  V.  Queen-Hmpreett  I,  L.  If.,  16  Cale.,  779; 
Queen- Empree*  V .  Lachmant  Weekly  Notee,  All, 
(1890),  20t,  referred  to.   QiTIBH-Empbesb  r.  Ishbi 

p.  li.  B.,  17  All ,  07 


3.  WHEN  RECOGNIZANCE  MAY  BE 

TAKEN. 


11. 


Prevention  of  wrongful  act 


~^Act  :XXV  of  1861,  f.  282— Act  X  of  1872;  e.  491 
— Power  of  Mapistrate — Breach  of  the  peace  — 
Wrongful  act.— Under  b.  282  of  Act  XXV  of  1861,  a 
Magistrate  could  prevent  a  pers^^n  from  doing  a 
jrronpful  act,  but  not  one  which  the  person  might 
lawfully  do.  It  was  not  intended  that  a  person 
should  be  prevented  by  a  Magistrate  from  exorcising 
his  rights  of  property  because  another  person  would 
be  likely  to  commit  a  breach  of  the  peace  if  he  did  so. 

IV  THB  ICATTEB  OTTHB  PETITIOK  OT  KASRI  ChUITDBB 
Doss.      KA8HI     CbUVDBB     D088     r.     HtmKIBHOBB 

DoBB  10  B.  Ii.  B.»  441 :  18  W.  R.,  Cr.»  47 


12. 


Criminal     Pre 


eedure  Code  (Act  X  of  1882),  at.  107  and  118^ 
Wrongful  act  likely  to  occasion  a  breach  of  the 
peace — Practice — Ruleia»ued  upon  the  Magistrate 
— Right  to  appear  of  a  party  interested  in  the  fCsult, 
— ^The  granting  of  leases  to  tenants  of  land  not  in 
one's  possession  does  not  constitute  a  wrongful  act  such 
as  s.  107  <^  the  Criminal  Procedure  Code  (Act  X  of 
1882)  contemplates.  Where  the  notice  directs  a 
person  to  show  cause  why  he  should  not  be  bound 
doiTn  to  keep  the  peace,  it  is  improper  to  make  an 
order  directing  him  to  execute  bonds  for  his  goad 
behaviour.  When  a  mle  is  issued  upon  the  Magis- 
trate to  show  cause  and  the  order  sought  to  be  set  aside 
IS  one  that  is  onlv  intended  to  secure  the  peace  of  the 
district  by  binding  down  the  petitioner,  the  Magis- 
trate is  the  only  party  entitled  to  be  heard.  A  n  y  other 
party  interested  in  the  result  of  the  order  cannot 
appear.    Dbitbb  «.  Qubbk-Empsbbb 

[L  Ii.  B.»  25  Cal0.»  788 

18. PreTentlon  of  orime—  Pending 


charge  ofspeeiftc  offlenee — Criminal  Procedure  Code, 
1S72,  Ch.  XXXmi,  M.  ^9-605.— The  object 
of  Ch.  XXXYIII,  Code  of  Crimfaial  Procedure, 
1A72»  waa  the  preventioa,  not  the  punishment,  of 


HEcoainsAircE  to 

— continued. 

8.  WHEN  RBCOONIZANCS  MAY  BE  TAKEN 

— eoutinutd* 

crime.  When  a  charge  of  a  specific  offence  ia  under 
trial,  proceedings  under  Ch.  XXXVIII  should 
not  be  instituted.  In  the  matter  of  the  petition  of 
Jnggnt  Chunder  Chuckerhutty,  J.  X.  S.,  2  Cale^ 
110,  followed.    In  thb  mattbb  ov  Uvbica  Pboshad 

11  C.  L.  B.,  S8S 


14. 


OfPenoe  against  public  tran- 


qulllity — Order  to  convicted  person  to  find  security 
—  Recognizance  to  convicted  person  — Criminal  Pro* 
eedure  Code,  1861,  s,  280— Offences  affecting  the 
human  body, — An  order  directing  a  person  coovicted 
of  an  offence  to  find  security  to  keep  the  peace  should 
be  simultaufons  with  the  conviction,  and  should  not 
provide  for  an  engagement  to  be  executed  at  a  future 
period.  S  2fi0  of  the  Code  of  Criminal  Pioceduze, 
1861,  did  not  refer  to  offences  affecting  the  hnmau 
body,  but  to  cases  of  riot,  simple  assault,  or  other 
breach  of  the  peace,  being  an  offence  against  public 
tranquillity.    Qvekk  r.  Kitkhita      4  N.  W.,  154 

X5. Order  for  reoognisances  on 

eapiration  of  sentenoe  for  criminal  tres- 
pass. -The  order  of  the  Magistrate  directing  the 
prisoner,  on  the  expiration  of  his  sentence  for  the 
offence  of  criminal  trespass*  to  execute  personal 
rec<^nizances  to  keep  the  peace,  waa  upheld  as  legal 
and  necessary.    Qvbbn  v,  Obkdoo  Khah 

[7  W.  B^  Or^  14 

16.  -  -  Order  for   recognisance  on 

dismissal  of  charge  of  criminal  trespass— 
Criminal  Procedure  Code  (Act  XXV  of  1861), 
s,  "283. — A  charge  of  criminal  trespass  and  mischief 
was  dismissed :  thereupon  the  Magistrate  recorded  an 
order  in  the  presence  of  both  parties,  calling  on  them 
to  show  cause,  on  a  day  fixed,  why  they  should  not 
enter  into  recognisances  to  keep  the  peace.  Jield  it 
was  not  necessary  also  to  issue  a  summons  to  them 
under  s.  283  of  the  Criminal  Procedure  Code. 
Qubbv  r.  Chowdhsx     .     .    2  B.  L.  B.,  Ap..  28 


17. 


Order  for  recogniiance  on 


conviction  of  criminal  trespass— CrHMfiui/ 
Procedure  Code,  1672,  s.  489 — Sentence— On  a  con- 
viction of  criminal  trespass  under  s.  447,  Penal  Code* 
the  Joint  Magistate  added  to  the  sentence  of  im* 
prisoament  an  order  that  the  prisoners  should  give 
recognizances  to  keep  the  peace.  The  SeesionB  Judge 
reccmimended  that  the  order  as  to  veeo^nisaocet  should 
be  quashed,  as  criminal  trespass  waa  not  one  of  the 
offences  detailed  in  s.  489  for  which  such  recognisanees 
could  be  taken.  The  High  Court  declined  to  act  on 
this  recommendation,  holding  that  there  waa  nothing 
illegal  in  the  Joint  Magistrate's  order,  the  conduct  A 
the  accused  clearly  pointing  to  an  intention  to  commit 
tk  breach  of  the  peace.    Qvbbh  c.  Jhapoo 

[20  W.  B.»  Or^  87 


la 


Criminal  iVoee- 


dure  Code  (Act  X  of  1882),  s,  106^9$ewriiy  io  keep 
the  peace  on  conviction  of  house  treapaeo'^BYeaeh 
of  the  peace-^Penal  Code  (Act  XLV  of  189$), 


(    7287    ) 


DIGEST  OF  GASES. 


(    7288    ) 


BECOOKIZAKCE    TO    KEEP     PEACE 

— continued, 

8.  WHEN  RECOGNIZANCE  MAT  BE  TAKEN 

— continued, 

9,  448, — An  order  under  s.  106  of  tho  Criminal  Pro- 
cedure Code  (Acb  X  of  iS'^a)  binding  down  the 
accused  to  keep  the  peace,  upon  conviction  for  "  house 
trespass''  under  s.  4i8  of  the  Indian  Penal  Code, 
cannot  stand  where  the  intention  of  the  accused  for 
committing  the  trespass  was  to  have  illicit  intercourse 
with  the  complainant's  wife.  Queen  v.  Oendoo 
Khan,  7  W,  It.,  Cr.t  14,  and  Queen  v.  Jhapoo^ 
20  W.  H.,  Cr.,  S7,  distinguished.  It  is  necessary 
before  an  order  under  s.  106  of  the  Crimuial  Proce- 
dure Code  can  be  made  that  the  accused  should  haviB 
an  opportunity  of  answering  to  an  accusation  for  an 
offence  of  the  kind»  upon  a  conviction  for  which  such 
an  order  can  be  made.  Svbal  Chuvdbb  Dbt  r.  Ram 
Kanai  Sabtabi     .         .    1. 1«.  B.,  26  Calc,  628 

[8  O.  W.  N.,  18 


19. 


Order  for  recogDiaances  on 


renewal  of  oonviotion  of  house  trespass — 
Order  in  absence  of  accused- Criminal  Procedure 
Code,  l^BU  8, 280,— k  conviction  of  house  trespass  by 
a  Subordinate  Magistrate  Was  reversed  on  appeal  by 
the  Magistrate  o^  the  district,  who,  moreover,  directed 
the  Subordinate  Magistrate  to  take  a  recognizance 
bond  in  the  sum  of  K60  from  the  accused  that  he 
would  not  for  one  year  enter  the  house  and  would  not 
commit  a  breach  of  the  peace.  Held  by  the  High 
Court  that  the  order  directing  the  recognizance  b^nd  to 
be  taken  should  beset  aside  as  having  been  improperly 
made  by  the  Magistrate  in  the  absence  of  the  accused 
and  upon  the  assertion  of  his  adversary.  Semble — 
The  order  was  also  illegal,  as  not  authorized  bys.  280 
or  any  other  section  of  the  Criminal  Procedure  Code. 
Rsa.  ».  Hhaszab  K.  Khabkab        8  Bom.»  Cr.,  1 

20.  Order  for  reeogniaance  in 

case  of  rioting —CrtmtfiaZ  Procedure  Code*  1872, 
9,  489— Personal  reeogniBanee,—^o  order  requbing 
personal  recognizance  to  keep  the  peace  can  be  passed 
under  Act  X  of  1872,  s.  4^9,  unless  the  accused  has 
been  convicted  of  rioting  or  any  other  offence. 
Sabebdi  r.  EUBAK  .    21 W.  B.,  Cr.,  87 

' Criminal  Proce- 


21. 


dur^  Cod^  (Act  V  of  189^J,  s,  106— Security  for 
keeping  the  peace  on  conviction — Conviction  under 
s,  148  of  the  Penal  Code  (Ad  XLV  of  I860).— 
Conviction  of  a  person  under  s.  143  of  the  Penal  Code 
(being  member  of  unlawful  assembly)  is  not  necessarily 
a  ground  for  making  an  order  against  him  under  s.  106 
of  the  Criminal  Procedure  Code.  Jn  order  to  brinj? 
hit  acts  within  the  terms  of  the  latter  section,  there 
must  either  be  an  express  finding  to  the  effect  that  his 
ads  involved  a  breach  of  the  peace,  or  an  evident  in. 
tentir.n  of  committing  the  same,  or  the  evidence  must 
be  so  clear  as  to  satisfy  the  Court  (without  an  express 
finding)  that  such  was  the  case.  Jib  Lal  Gib  v. 
JooMoHAiraiB  .    L  li.  S^  26  Cala,  676 


2a 


Conviction  under 


s,  143  of  the  Penal  Code  (Act  XhVof  I860)— Code 
<jf  Criminal  Procedure  (Act  V  of  1898 J,  s,  106,— An 
cffenee  under  s.  143  of  the  Penal  (>ode  is  not  one  of 
the  offeneci  specified  in  a.  106  of  the  Code  of  Criminal 


BSSCOGIVIZANCE    TO    KEEP     PEAGB 

—  continued. 

9,  WHEN  RBCOQNIZANCS  MAT  BE  TAKEN 

— continued. 

Procedure  which  would  justify  an  order  directing  a 
person  or  persons  to  furnish  security  to  keep  the  peaoe» 
There  may  be  findings  in  the  case  which  would  justify 
such  an  order  if  such  findings  can  be  brought  within  the 
terms  of  s.  106.  Oib  Lal  Qir  v.  Jogmohum  Oir, 
J.  L.  n.,  26  Calr,,  576,  referred  to.  Where  the 
accused  were  convicted  under  s.  143  of  the  Penal 
Code  and  ordered  under  8. 106  of  the  Code  of  Criminal 
Procedure  to  furnish  security  to  keep  the  peace,  and  it 
was  alleged  that  the  facts  as  proved  showed  'that  the 
accused  came  in  a  body,  some  of  whom  were  armed  with 
lathis  and  some  of  whom  used  threats  and  did  other 
acts  showings  an  evident  intention  to  commit  breaches 
of  the  peace,  -  Seld  that  there  should  have  been  an 
express  finding  to  that  effect ;  that  if  the  accused  or 
apy  of  them  acted  in  such  a  manner,  they  should  have 
been  convicted  of  criminal  intimidation  or  other  offence 
which  would  enable  the  Magistrate  to  bind  them  over 
to  keep  the  peace ;  and  that  the  order  under  s.  106 
should  be  set  aside.  Shbo  Bhajan  Sinqh  t,  Mosawi 

[I.  L.  R.,  27  Calc,  088 
4  C.  W.  N.,  795 


23. 


Order  for  reoogaiaanoe  to 


witness  In  case  of  rioting  —Admission  of  being 
present  at  or  near  scene  of  riot. — A  witness  for  the 
defence  in  a  case  of  ripting  having  admitted  being 
rresent  at  or  near  the  scene  of  the  riot  and  denied 
that  the  accused  took  any  part  in  it,  tho  Magistrate, 
after  finding  the  accused  guilty  and  witfaout  further 
{•roceedings,  called  upon  both  the  accused  and  his 
witness  to  enter  into  bonds  to  keep  the  t  eace  for 
one  year.  Held  that  this  procedure  was  illegal  so 
far  as  the  witness  was  concerned.  Qctbbn  v.  Kadbb 
Khas  I.  li.  B.,  6  Mad.,  889 


24. 


Order  for  reoogniaance  in 


case  of  criminal  intimidation  -  Criminal  Pre 
cedure  Code,  1872,  s,  489— Penal  C  ode,  ss,  503, 506. 
—The  words  in  s.  489  of  the  Criminal  Procedure  Code, 
'' taking  other  unlawful  measures  with  the  evident 
I  intention  of  committing  a  breach  of  the  peace/'  do  not 
include  the  offence  of  intimidation  by  threatening  to 
bring  false  charges.  Where  therefore  a  i>erson  was 
convicted  under  ss.  503  and  SOS  o^  the  Penal  Code 
of  such  offence, — Held  that  the  Magistrate  by  whom 
such  person  was  convicted  could  not,  under  s.  489  of 
the  Criminal  Procedure  Code,  require  him  to  give 
a  personal  recognizance  for  keeping  the  peace. 
Kmfbbss  op  India  v,  RAaHUBAB    . 

[L  Ii.  B.,  2  All.,  861 


25. 


Order  for  recognisance  on 


conviction  of  offence  of  voluntarily  causing 
hurt — Power  of  Magistrate  Criminal  Procedure 
Code,  1872,  s,  489.— It  is  in  the  power  Qf  a  Magis- 
trate, on  conviction  of  a  person  of  voluntarily  causing 
hurt,  to  take  security  from  him  under  s.  489  of  A<S 
X  of  1872.  An  order  under  that  section  requiring 
security  should  not 'direct  that  the  person  convicted 
should  execute  the  engagement  to  keep  the  peace  at 
the  end  of  the  term  of  imprisonment  to  which  he 
may  have  been  sentenced.    The  penoa  convicted  if 


(    7289    ) 


DIGEST  OF  GASES. 


(     7240    ) 


BECOQNIZANCE    TO    KEEP     PEACE 

— continued, 

3.  WHEN  RECOGNIZANCE  MAT  BETAKEN 

— continued, 

.at  liberty  to  execate  the  engagement  at  once  or  at 
any  time  during  the  term.      Qiterh  v.  Baohit 

[7  N.  W.,  828 

26. Order  made  under  Criminal 

Procedure  Code»  1882,  b.  106,  with  respect  to 
a  person  convicted  of  thBft— Illegality  thereof 
^  Penal  Code  (Act  XLVoflSBO),  s.  37P.— Where 
an  accused  person  was  convicted  of  an  offence  under 
i.  879,  Penal  Code,  and  the  Magistrate,  having  found 
.on  the  evidence  tliat  there  was  an  intention  of  com- 
mitting breach  of  the  peace,  directed  him  to  execute 
a  bond  under  s.  106,  Criminal  Procedure  Code,  it  was 
held  that  the  order  under  s.  106  was  illegal,  as  the 
accused  was  convicted  of  theft  only.  Queen  v.  Oen- 
doo.Khan,  7  W.  I?.,  J4,  and  Queen  v.  Jhapoo  and 
others,  20  W,  S„  37,  distinguished.  Bav  Chaban 
Maitib  «.  Umbsh  Chundbb  Mondal 

PL  O.  W.  N.,  186 


27. 


Order  for  recogniaanoe  to 


refrain  ftom  collecting  cesses— Crimtna/  Fro* 
cedure  Code,  1861,  «.  282.— K  Magistrate  cannot  i  ass 
an  order  under  s.  282  calling  on  a  person  to  enter 
into  recognizances  not  to  collect  Certain  cesses,  though 
under  s.  282  the  Magistrate  inav  bind  him  down  to 
keep  the  peace,  if  there  is  sufficient  evidence  to  show 
that  a  breach  of  the  peace  is  imminent  through  his 
act     In  thb  mattbb  ov  Luchmbbpttt  Sikoh 

[14 ^W.  B.,  Or.,  8 


28. 


Order  for  second  recogni- 


sance before  expiration  of  ^T^t— Criminal 
Procedure  Code  (Act  XXF  of  1861),  9,290— Exe- 
cution of  second  recognizance, — Under  s.  fl90  of 
the  Criminal  Procedure  Code,  an  order  to  execute  a 
second  recognizance  during  the  time  the  first  recog- 
nizance is  in  force  is  illegal.  Queen  r.  Kcthodini- 
ICANT  Banebjee  C'howdhby 

[8  B.  L.  B.,  Ap.,  80 :  18  W.  B.,  Cr.,  44 


29. 


Criminal  Proce- 


dure Code  (Act  XXV  of  1861J,  s,  298— Illegal 
order. — A  was  bound  over  to  keep  the  peace  for  a 
year.  Before  the  expiry  of  the  period,  he  was  in- 
volved in  fresh  disputes  with  other  persons.  The 
Deputy  Magistrate,  instead  of  referring  the  case  to  the 
Court  of  Session  under  s.  298  of  the  Code  of  Crimi- 
nal Procedure,  directed  A  to  enter  into  another  re- 
cognizance for  a  further  period  of  one  year.  Held 
the  order  was  illegal.  Queen  v.  Kakinath  Biswas 
[6  B.  li.  B.,  Ap.,  Ue :  16  W.  B^  Cr.,  18 


80. 


Criminal  Proee- 


dure  Code  (Act  V  of  1898),  st,  120  (2),  128— Or- 
der to  gitejreth  security  upon  expiry  of  a  previous 
and  existing  security  bond.  Legality  of, — A  security 
to  keep  the  peace  once  given  is  suffident  for  that 
purpose  so  long  as  it  is  in  force  in  respect  of  every 
act  of  the  person  bound  over  breaking  any  of  its 
conditions.  A  second  order  to  give  further  security 
during  the  continuance  of  the  first  one  is  not  contem- 
plated by  law;  but  if  upon  expiry  of  the  first 
order  the  dispute  still  exists,  a  further  security  may 


BECOGinZAKCE    TO    KEEP     FEAGB 

— continued. 

8.  WHEN  RECOGNIZANCE  MAY  BE  TAKEN 

—  concluded, 

be  demanded  on  fresh  proceedings  properly  taken. 
Mahombd  Abdul  Babi  r.  Exfbess 

[4  C.  W.  IT.,  121 

81. Criminal  Proce- 
dure Code  (Act  X  of  1682J,  ss,  107, 145— Disputes 
concerning  land — Procedure. — Where  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists  concerning 
possession  of  land,  proceedings  under  s.  145,  and  not 
under  s.  107,  of  the  Criminal  Procedure  Code  should 
be  instituted.  Dolegobind  Chowdhbt  v,  Dhanu 
Khan                               I.  Ij.  B.,  26  Calc.»  668 


82. 


In  a  case    of  a 


dispute  regarding  land  where  the  Magistrate  had 
taken  proceedings  under  s.  107  and  one  of  the  parties 
moved  che  High  Q>urt,  and  contended  that  the  Magis- 
trate should  have  acted  under  s.  145,  and  not  s.  107« 
the  High  Court  held  that  they  were  not  competent 
to  direct  the  Magistrate  to  act  under  s.  145,  bat  tiiey 
expressed  an  opinion  that  it  would  be  more  desirable 
that  proceedings  should  be  \taken  under  that  section, 
and  left  it  to  the  Magistrate  to  consider  whether  it 
would  not  be  desirable  to  institute  proceedings.     Ih 

THE   MATTER  07  THE  PBIITION  07  EkBAM  SiNGH 

[8  C.  W.  N.,  287 

Bejot  Sikoha  Neooi  r.  Empbebs 

[3  C.  W.  N.,  468 


88. 


4.  CBEDIBLE  INFORMATION. 

Nature  of  information  re- 


quired—CWmijia^  Procedure  Code,  1882,  *.  1(17,— 
Held  hy  the  Divisional  Bench  that  "  informatioa '' 
of  the  kind  mentioned  in  s.  1<7  of  the  Criminal 
Procedure  Code,  1882,  must  be  clear  and  definite, 
directly  affecting  the  person  a$zainst  whom  process  is 
issued,  and  should  disclose  tangible  facts  and  details 
so  that  it -may  afford  notice  to  such  person  of  what  he 
is  come  prepared  to  meet.    In  the  mattbb  oe  thb 

PETITION  OP  JaI  PbAEASH  LaL 

[L  Ii.  B.,  6  AU.«  26 


84. 


B'^port  of  polioe  officer. — 


The  report  of  a  psilice  olficer  is  *' credible  informa- 
tion"  within  s.  282  of  the  Code  of  Criminal  Pro- 
cedure,   1861.      In    THB    MATTBB    OP     BbINDABUV 

Shaha        •        .        .         .     10  W.  B^»  Or.,  41 

Bbhabi  Patak  r.  Mahohed  Htat  Ehak 

[4B.L.B.»F.B.,46 
12W.B.,  Cr.,60 


86. 


Criminal   Pro* 


cedure  Code,  1872  ss,  491,  630. — A  police  report  is, 
under  Act  X  of  1872,  s.  530  (explanation),  sufiicient 
information  on  which  a  Magistrate  may  take  action 
in  a  case  of  apprehended  breach  of  the  peace  under 
s.  491  of  that  Act.    Qiteen  v.  Bam  ChundBb  Bor 

[21W.B.,Cr.,28 


86. 


Statement  of  complainant  on 

oath— Criminal  Procedure  Code,  lb6l,  #.  282,'— 
There  is  nothing  in  the  Criminal  Procedure   Code 
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BECOGNIZuANCE    TO     KKBSF     FBAGE 

— continued, 

4.  CBEBIBLE  INFORMATION— eon^tiNMif. 

which  makes  it  imperative  on  a  Magistrate  to  oon- 
.  front  the  accuser  and  the  accused  in  a  case  under 
J.  282  of  the  Criminal  Procedure  Code;  and  if  a 
Magistrate  conuders  a  statement  on  oath  of  a  com- 
plainant to  be  "credible  information"  under  that 
sectiouj  there  is  no  reason  why  he  should  not  call  on 
the  accused  to  give  security,  the  sufficiency  of  such 
**  credible  information  "  being  ordinarily  left  to  the 
Magistrate  to  determine.  In  thb  mattbs  of  thb 
PBTiTiov  ov  Tajuitbb  Kakt  Lahooby  Chowdhbt 

[8  W.  R^  Cr.,  79 

87. Statement  of  complainant— 

Sspeetatian  oj  attack  by  defendant —  Criminal  Pro- 
4iednre  Code,  1861,  e.  282,— A  statement  by  a  com- 
plainant (believed  by  the  Magistrate)  that  he  expected 
the  defendant  at  any  time  to  make  an  attempt  on  his 
person  or  property,  is  credible  information,  within  the 
meaning  of  s.  282  of  the  Code  of  Criminal  Procedure, 
of  an  intended  breach  of  the  peace.  QuBBir  o. 
Kbistbndbo  Bot  .        .        .    TW.TUf  Cr.,  80 


88. 


Petition  not  on  oath— CrtW- 


nal  Procedure  Code,  1861,  ».  282, — A. petition  un- 
supported  by  any  complaint  or  deposition  on  solemn 
affinnation  caunot  be  considered  "  credible  informa- 
tion'' within  the  meaning  of  s.  282  of  the  Code 
of  Crinunal  Procedure  on  which  to  warrant  a  Magis- 
trate to  demand  security  to  keep  the  peace.  Cha- 
XABO  Malo  r.  Eashi  Chukdbb  Lalla 

[8  W.  B.,  Cr.,  85 


89. 


Statement  by  private  person 


not  on  oath — Report  by  Subordinate  Magietrate 
-^Criminal  Procedure  Code,  1861,  et.  282,  288,— A 
atatement  by  a  private  person,  not  upon  oath  or 
solemn  affirmation,  is  not  credible  information  upon 
which  alone  a  Magistrate  should  issue  a  summons 
under  s.  282  of  the  Code  of  Criminal  Procedure. 
8emble—A  report  by  a  Subordinate  Magistrate  of 
facts  within  his  knowledge  would  be  credible  informa- 
tion upon  which  such  summons  might  issue,  but 
would  not  be  sufficient  ground  for  a  final  adjudication 
under  s.  288.    Bbo.  v,  Jivanji  Lihji 

[6  Bom.,  Cr.,  1 


40. 


Beport  of  Magistrate— Cr»- 


minal  Procedure  Code,  1861,  a,  ;28j9.— The  report  of 
ft  Subordinate  Magistrate  is  such  *'  credible  informa- 
tion" within  the  meaning  of  s.  282  of  the  Code 
of  Criminal  Procedure  as  to  authorize  a  Magistrate 
to  summon  an  individual  named  in  the  report,  and 
require  him  to  enter  into  a  recognizance  to  keep  the 
peace,  although  the  report  does  not  suggest  that 
a  recognizance  should  be  required,  but  suggests  other 
means  for  the  prevention  of  disputes  and  the  preserv- 
ation of  order.  Ex-fabtb  Nb£likbl  Edatthil 
Itti  Pdhot  AOHBV  .  2MacL,  840 

Beg.  r.  IBAPA  BDf  Basapa  .    8  Bom.»  Cr.,  162 


41. 


Conversations  out  of  Court 


— JSvidenoe-  Criminal  Procedure  Code,  1882,  e,  107, 
—Conversations  out  of  Court  with  persons,  however 
respectaUet  are  not  proper  or  legal  material  on  which 

TOL.  XT 


BSCOGNIZANCE    TO    KEEP     PEACE 

— continued, 

4.  CREDIBLE  mYORUAllO^ --concluded. 

Magistrates  should  adopt  proceedings  under  s.  107, 
Act  X  of  1882.    EifPBBBs  v.  Babua 

[I.  Ij.  B.,  6  AIL,  182 

42.  Information  unsupported 

by  witnesses— iV>cM*tV^ /or  witnesses, — It  is  not 
necessary  to  call  witnesses  in  support  of  an  informa- 
tion laid  before  a  Magistrate  previous  to  requiring 
security  for  keeping  the  peace.  Ik  thb  vattbb  ov 
MuLLiCK  FrxBBBirv  <.    11  W.  R.,  Cr.»  6 

5.  SUMMONS. 

48.  -    Contents   of  summons  — 

Criminal  Procedure  Code,  1872,  ss.  49  J,  492,— In  a 
case  in  which  parties  are  summoned  to  show  cause 
why  they  should  not  bo  bound  down  to  keep  the  peace, 
the  proceedings  should  be  conducted  with  due  regard 
to  the  provisions  of  ss.  491  and  492  of  the  Criminal 
Procedure  Code,  and  the  summons  should  distinctly 
specify  the  amount  and  nature  of  the  security  required 
and  the  time  for  which  the  security  is  to  run. 
QuBEK  r.  GtTNGA  SiNOH        .    20  W.  B.»  Cr.,  86 


44^ 


—  Dispute  likely  to 

occasion  breach  of  the  peace. —  It  should  appear  on 
the  face  of>a  Magistrate's  order  that  he  had  received 
credible  information  that  the  persons  ordered  to  enter 
into,  their  recognizances  were  likely  to  commit  a 
breach  of  the  peace,  or  to  do  any  act  that  might  pro- 
bably occasion  a  breach  of  the  peace.  In  bb  Bibb- 
8HUBBE  Pbbbhad  6  W.  R.,  Ct.,  08 


46. 


—  Criminal    Pro* 


eedure  Code,  1861,  s,  283— Separate  summons  to 
several  persons, — It  is  essential  to  the  validity  of  a 
summons  issued  under  s.  283  that  it  should  con- 
tain the  substance  of  the  information  by  which  the 
Magistrate  is  moved  to  act.  A  separate  summons 
should  be  issued  to  each  person  required  to  furnish 
security,  and  a  separato  bwd  taken  from  each,  which 
should  be  in  the  form  required  by  the  Code,  and  in 
the  order  the  Magistrate  should  state  the  period  for 
which  the  penon  against  whom  the  order  is  made  is 
to  be  imprisoned  if  he  fail  to  comply  with  it.  Qvbbn 
r.  Powell 3  N.  W.,  96 


46. 


Criminal  ProcS' 


dure  Code,  1861,  s,  2S2,—A  summons  under  s.  282 
of  the  Criminal  Procedure  Code,  l^<61,  should  set 
forth  the  substance  of  the  infoimation.  It  should 
also  call  upon  the  parties  summoned  to  show  cause. 
Queen  r.  Nijabut  Hosbeih 

[IN.  W.,  Ed.  1878, 804 

47.  -  _  —    Criminal  Proee* 

dure  Code,  1861,  s,  28S,— The  summons  to  a  person 
to  show  cause  why  be  should  not  be  required  to  furnish 
recognizances  to  keep  the  peace  should,  under  s.  288, 
Code  of  Criminal  Procedure,  set  out  the  substance 
of  the  information  against  him.  When  the  party 
summoned  shows  cause,  the  Magistrate  in  taking 
evidence  should  look  not  merely  to  the  question  of 
possession,  but  also  whether  he  is  satisfied  thai  there 
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RECOGKIZANCE    TO    KESEP     PEACE 

— continued. 

5.  SUMMONS— 0oncZ«(70(/. 
was  a  probability  of  a  breach  of  the  peace.     Eoonj- 

BBHABT  ChOWDHBY  V.   EkKATH  GUBAIN 

[15  W.  B.,  Cr.,  48 

48. Criminal  Proce' 

inrt  Code  (Act  X  of  1S72),  s.  492,— The  words  of 
a.  492  of  the  Code  of  Criminal  Procedure  are 
directory y  and  not  imperative ;  and  an  omission  to 
insert  in  a  summons  under  that  section  the  amount  of 
the  recognizance  and  security  required  will  not  in- 
validate any  subsequent  proceedings  binding  over  the 
parties  to  keep  the  peace.  Abastt  BBauH  p.  Umda 
Ehavum  .     I.  Ii.  R.,  8  Calc.»  724 


49. 


Form  of  BUmmonB— i^ummojif 


to  appear — Criminal  Procedure  Cf-de,  1872,  s.  491, 
— A  summons  setting  out  that  the  person  to  whom  it 
is  directed  is  charged  with  an  offence  under  s.  491  of 
the  Criminal  Procedure  Code*  and  requiring  his 
personal  appearance  in  Court,  is  not  such  a  summons 
as  is  required  by  that  section.  In  tbb  mattbb 
OT  Cbaboo  CBimDEB  MuujCE    10  C.  L.  R.,  480 


6.  OPPORTUNITY  TO  SHOW  CAUSjjJ. 

50. OznlsBlon  to  issue  sumznons 

to  show  cause — Order  directing  recognizance  to 
he  taken, — An  order  directing  certain  persons  to  enter 
into  recognizances  of  H600  each,  conditioned  to  keep 
the  peace  for  the  period  of  one  year,  without  first 
summoning  them  to  show  cause  why  they  should  not 
be  required  so  to  do,  is  irregular,  and  will  be  quashed. 

QVBBN  V.   MOOBEB    DOOBBT  2  N.  W.,  188 

Kau  Pbbshad  Sibdab  r.  Fttttbh  C'Hrin>  Dass 

[8  W.  R.,  Cr.,  16 


61. 


Order    giving    inBufflcient 


time  to  show  e&XJLBe— Irregular  order-  Criminal 
Procedure  Code,  1872,  e.  49L— Where  parties 
required  oa  the  1st  July  to  show  cause  on  the  9th 
under  s.  491,  Criminal  Procedure  Code,  why  they 
should  not  furnish  security  for  breach  of  the  peace, 
were  served  on  the  5th  and  7th  idem,  it  was  held  that 
they  had  not  had  sufficient  time  allowed  them  for  the 
purpose,  and  the  order  requiring  security  was  accord- 
ingly set  aside.    Qubbn  v.  Cheyt  Singh 

[22  W.  R.,  Or.,  70 

52.  -  -  -  Omission  to  give  opportu- 
nity to  show  cause  — Cr imtfia;  Procedure  Code, 
1872,  e,  492, — On  a  complaint  being  lodged  of  criminal 
trespass  and  assault,  the  Magistrate  recorded  that, 
after  interrogating  the  witnesses,  he  found  that  a 
breach  of  the  peace  was  likely  to  ensue,  and  proceeded 
to  examine  the  complainant  and  two  of  his  witnesses 
and  the  accused,  and  thereupon  ordered  that  the 
parties  should  furnish  recognisances  to  keep  the 
peace, — Held  that  the  parties  had  not  had  opportu- 
nity afforded  them  under  s.  492,  Criminal  Procedure 
Code,  to  show  cause  why  they  should  not  be  bound. 
Q0BBN  r.  Shucttb  Mahoxbd     22  W.  R.,  Or.,  68 

68, Notice  toaeeuted 


REOOONIZANOE     TO 

— continued, 

6.  OPPORTUNITY  TO  SHOW  CAUSE 
— eoneluded* 

should  give  him  sufficient  time  to  come  in  and  pro- 
duce his  evidence.    Qubbn  v.  Ibbbbpbbshad  Singh 

[20W.K.,  Cr^ia 

Bttn  Bahaditb  Sinoh  V,  Tilbssubbb  Koobb 

[22  W.  IL,  Or.,  79 


7.  SUMMONING  WITNESSES. 


64. 


Obligation  of  Mag^sfrate  as 


to  BlimmoniDgwltaesBeB — Criminal  Frocedmre 
Code,  1872,  e,  491.— A  Magistrate  is  bound  to  assist 
both  parties  in  a  case  under  s.  491,  'Criminal  Proce- 
dure Cede,  1872,  iu  bringing  iu  their  witnesses  by 
issuing  summonses  to  attend.  Qubbn  r..CHBTT  SiHaH 

[22  W.  R.,  Cr.,  70 

55.  -  -  Right  to  adjonrnmeiit  to 
produce  ^itneBsen—Criminal  Procedmre  Code, 
1872,  99,  491,  496,  497,-  Under  the  sections  (491  and 
497)  of  the  Criminal  Procedure  Code  relating  to 
security  for  breach  of  the  peace,  the  party  charged  is 
not  entitled,  when  sufficient  time  has  already  been 
given  him  to  show  cause  and  to  produce  his  witnesses, 
to  an  adjournment  in  order  to  produce  his  witnesses. 
In  such  a  case,  he  must  either  bring  his  witnesses 
with  him  or  apply  for  summons  in  such  time  as  to 
enable  him  to  bring  them  into  Court  on  the  day 
filed.    Chvlan  Tbwaki  «.  Sukbpad  Khan 

[23  W.  R.,  Cr.,  9 

8.  LIKELIHOOD  OF  BREACH  OF  PEACB 

AND  evidencp:. 


56. 


Evidence  of  apeoifio  act  or 


conduct  likely  to  cause  breach  of  the  peace 
—Criminal  Procedure  Code,  1672,  9. 49L—A  party 
cannot  be  called  upon  under  Act  X  of  1872,  s.  491, 
to  enter  into  recognizances  to  keep  the  peace,  unless 
the  evidence  points  to  some  specific  conduct  or  act  on 
his  part  from  which  a  reasonable  or  immediate  infer- 
ence can  be  drawn  that  he  is  likely  to  commit  a  breach 
of  the  peace.  Hitbeb  Mohun  Muixtce  r.  Kaxi- 
VATH  Boy  .        25  W.  R.,  Cr.,  16 


57. 


Mere  posBlbility  of  breach 


giving  ineufflcient  time,—  The  notice  to  the  accused 


of  pe&ce— Criminal  Procedure  Code,  1872,  9.  491. 
-  To  justify  an  order  under  s.  491,  Act  X  of  1872, 
calling  on  a  person  to  give  security  to  keep  the  peace, 
there  must  be  a  reasonable  probability  of  a  breach  of 
the  peace  being  committed,  and  not  merely  a  bare 
possibility  of  a  breach  of  the  peace.  Qitbbk  r. 
Abdool  HtTQ        •  .  20  W.  B^,  Cr.,  67 

Qubbn  v.  Hub  Kuvabi  Dassia 

[24  W.  B.,  Cr,  10 

58. Omission  to  prevent  riot- 
ing—CrtmfjM^  Procedure  Code,  1861,  9.  282,— 
Parties  who  are  not  stated  by  a  Magistrate  to  be 
likely  to  commit  a  breach  of  the  peace,  or  to  do  any 
act  that  may  probably  occasion  a  breach  of  the  peace, 
cannot  be  called  upon  to  enter  into  recogniiances  to 
keep  the  peace  with  a  view  that  they  should  interfere 


(    7245    ) 


BiaBST  OF  GASBS. 


(    724&    ) 
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— eontimued, 

8.  LIKELIHOOD  OF  BREACH  OF  PEACE 
AUD  EVIDENCE— con^tiiiftf^. 

to  prevent  riot,  timply  because  they  did  not  interfere 
when  they  might  have  done  so  between  the  persons 
actually  quarrelling  so  as  to  prevent  a  riot,  their 
laches  in  this  respect  not  bringing  them  within  the 
purview  of  s.  282  of  the  Code  of  Criminal  Procedure. 
QuBBV  r.  Ombrto  Lall       .    19  W.  R.,  Cr^  82 


59. 


Acts  of  agents  of  samlndar 


—  Non-re»ident  zamindar.  Liability  of. — ^A  non« 
resident  zamindar  cannot  be  bound  over  to  keep  the 
peace  because  his  local  agents  are  committing  acts 
likely  to  cause  a  breach  of  the  peace.    In  thb 

MATTBB  07  ChABOO  ChUKDBB  MuLLICK 

[10  C.  Ij.  B.,  430 


eo. 


Probable  reBistanoe  by  raly- 

ats — Distraint  for  arrears  of  rent— Criminal  Fro* 
cedure  Code,  7S72,  a,  49i.— The  petitioner,  a  tahsil* 
dar,  applied  to  the  police  for  assistance  to  protect  him 
while  distraining  the  crops  of  certain  raiyats  for  arrears 
of  rent.  On  this  being  reported  to  the  Magistrate,  he 
required  the  petitioner  to  furnish  security  to  keep 
the  peace,  on  the  ground  that  any  riot  which  might 
result  from  the  resistance  of  the  raiyats  to  the  attach- 
ment of  their  crops  would  be  attributable  to  his  act. 
This  order  was  set  aside  by  the  High  Court  as  illegal, 
because  the  Magistrate  had  not  found  that  the  peti- 
tioner himself  was  likely  to  commit  a  breach  of  the 
peace.    In  thb  mattbb  op  Shbo  Subn  Latj. 

[8  C.  I..  R,  280 

6L     -  Want  of  evidence  of  UkeH- 

hood  of  breach  of  peace.— A  Magistrate  cannot 
bind  over  a  person  to  keep  the  peace  where  there  is 
no  evidence  to  show  that  such  person  was  likely  to 
commit  a  breach  of  the  peace,  or  to  do  any  act  that 
might  probably  occasion  a  breach  of  the  peace. 
QuEBH  V.  Eidab  Nath  .  7  17.  W.,  283 

In  thb   MATTBB  OP  THB  PBTITION  OP  BBOJBNDBO 
EVXAB  RAI  CHOWDHBr  alias  DlOHOO  Baboo 

[17  W.  K.,  Cp.,  85 

62.  Want  of  adjudication  as  to 

security  for  preservation  of  peace— iZsco^at- 
za%ee  made  on  admission  of  accused, — A  Magistrate 
has  no  power  to  make  an  order  that  an  accused 
person  should  enter  into  a  bond  to  keep  the  peace 
until  after  an  adjudication  that  it  is  necessary  for 
the  preservation  of  peace  to  take  a  bond  from  him, 
and  until  he  is  satisfied  on  that  point,  unless  there  is 
an  admission  by  the  party  agunet  whom  the  order  is 
to  be  made.    Qubbn  v.  Lall  Bbhabbb  Sinoh 

[11 W.  B.,  Cr.,  60 


68. 


Evidence   of  necessity  for 


taking  security— ^r^ceMtYy  of  adjudication  hjf 
Magistrate  —  Onus  prohandi,  —  In  proceedings 
against  persons  to  show  cause  why  they  should  not 
enter  into  bonds  to  keep  the  peace,  it  is  incumbent  on 
the  Macgistrate  to  adjudicate  judicially  on  evidence 
given  before  him  as  to  the  necessity  for  taking  such 
ecurity ;  and  in  such  cases  the  onus  of  proof  lies 
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BECOONIZAKCE    TO 

— eontinmed. 


KEEP     PEACE 


8.  LIKELIHOOD  OF  BREACH  OF  PEACE 
AITD  EVIDENCE- eois<tfi««</. 

upon  the  party  on  whose  complaint  the  summons 
was  issued.    Qttbbn  v.  Nibunjun  Sinoh 

[2  N.  W.,  481 


64. 


Inquiry  htf  Ma* 


Sfistraie — Criminal  Procedure  Code,  2861,  s.  282. — 
After  calling  upon  a  person,  under  s.  28*i  of  the 
Code  of  Criminal  Procedure,  to  show  cause  why  he 
should  not  enter  into  recognizances  to  keep  the  peace, 
a  Magistrate  should  not  order  the  defendant  to  enter 
into  such  recognizances  without  taking  evidence,  or 
making  inquiry  whether  the  defendant  had  commit- 
ted any  act  which  might  probably  occasion  a  breach 
of  the  peace.    Qfbbn  v,  Deo  Kundttn  Singh 

[12  W.  B.,  Cr.,  16 

QifBBN  V.  Habyby  •         •    20  W.  B.,  Cr.,  68 

66.  ~  -  -  Evidenoe   of  likelihood  of 

breach  of  peace  —Necessity  of  adjudication  by 
Metgistrate. — After  summoning  a  person  to  show  cause 
why  he  should  not  enter  into  a  bond  to  keep  the  peace, 
the  Msgistrate  cannot  bind  over  that  person  until  he 
adjndicates  on  evidence  before  him  that  such  person 
is  likely  to  commit  a  breach  of  the  peace.  Ooshain 
LuoHMUN  Pbbshad  Poobbb  v.  Poroop  Nabain 
PooBEB       ....    24'W.  B.,  Cr.,  30 


QlTBBN  O.  NiAZ  Alil. 


6  N.  W.,  80 


QtTBBN  r.  ISBBBPBBBHAD  SlNQH 

[20  W.  B*,  Cr.,  18 

Bun  Uahadboob  Sinoh  r.  Tilbs817bbb  Koobb 

[22  W.  B.,  Cr.,  79 

66. —       -  - —   Evidence*  not 

taken  in  presence  of  accused — Criminal  Procsdure 
Code,  1872,  ss.  491,  494 —Necessity  for  adjudica* 
tion  by  Magistrate, — A  Magistrate  cannot  bind  over 
a  person  to  keep  the  peace  unless  he  has  adjudicated 
on  evidence  taken  in  the  presence  of  that  person  that 
a  breach  of  the  peace  is  probable.  If  such  person 
fuls  to  attend  on  a  summons  duly  served,  a  warrant 
should  issue  (s.  494)  $  the  order  for  security  cannot 
be  passed  ex'parte*  In  thb  mattbb  ov  Okhdj 
Chundbb  BiBWAS       •  .    IC.  I«,B«,  48 

67. —  -  Criminal  Proce* 

dure  Code,  1872,  s.  491— Necessity  for  adjudication 
by  Magistrate  —  Notice.  —  To  constitute  a  proper 
foundation  for  an  order  under  s.  491  of  the  Criminal 
Procedure  Code,  1872,  it  is  necessary  that  the  Magis- 
trate should  adjudicate  upon  legal  evidence  before 
him  that  the  person  against  whom  the  order  is  made 
is  likely  to  commit  a  breach  of  the  peace,  and  the 
Magistrate  should  give  notice  to  the  party  who  is 
to  be  affected  by  the  order,  of  the  particular  conduct 
on  his  part  which  is  complained  of.  Where  such 
notice  was  given  and  the  ground  of  complaint  to 
which  such  notice  had  reference  was  found  by  the 
Bfagistrate  to  be  unfounded,  it  was  held  that  the 
Magistrate  could  not  proceed  to  adjudicate  that  an 
entirely  different  ground  existed  upon  which  it  was 
likely  that  the  party  charged  would  commit  a  breach 
of  the  peace.  Bax  Kibsobb  Aohabjbb  Chowbhbt 
r.  Abip  Khan  .  ^21 W.  B.,  Cr.,  6 

10  z  2 
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8.  LIKELIHOOD  OF  BBEAGH  OF  PEACE 
AND  EVIDENCE— coj»^tii«(«<i. 


ea 


NecBttHy  of 


judicial  integtigation  and  adjudieation.^ln  order 
to  warrant  an  adjudication  under  ■.  288,  Civil  Proce- 
dure Codc»  1861,  there  should  be  a  judicial  investiga- 
tion, and  the  order  should  be  passed  upon  legal 
evidence  duly  taken  and  recorded.  Bbg.  «•  Jiyavji 
Lncji  .        .  6  Bom.9  Cr.«  1 

69. ; Order  for  reoog^ 

%\ULno9  made  toithoul  evidence  duly  toittfii.— Order 
of  District  Magistrate^  requiring  certain  persons  to 
enter  into  recognizances  and  find  security  to  keep  the 
peace,  rt* versed,  as  such  order  appeared  to  hare  been 
made  without  any  legal  evidence  having  been  taken 
and  recorded^  as  required  by  s.  807  of  the  Criminal 
Procedure  Code,  1861.  Bbo.  «.  DalpatkAX  Vbma- 
BHAi  ....       5  Bom«»  Cr.,  106 


70. 


Preeenee   of 


accuted" Criminal  Procedure  Code  (Act  XXV  of 
186 1),  «.  282— Procedure, — Before  making  an  order 
absolute  directing  a  person  to  enter  into  a  bond  to 
keep  the  peace,  the  Magistrate  must  take  the  evidence 
on  which  he  bases  the  order  in  the  presence  of  the 
accused  or  his  agent.  (Gloybb,  J,,  dissenting.) 
Maohak  Miska  «.  Chamvav  Tbli 

[2  B.  L.  B.,  A.  Cr.»  7:  10  W.  B^  Cr.,  46 

QUBEK  V.  Nabsutg  Nakatan 
[2  B.  Ii.  B.,  A«  Cr.,  7  note :  10  W  B.,  Cr.,  1 


7L 


P retenee    of 


accused — Neceeeiijf  of  adjudicating  on  evidence, — 
A  Magistrate  is  not  competent  to  require  persons  to  give 
security  to  keep  the  peace  until  he  has  adjudicated, 
on  evidence  taken  in  their  presence,  that  they  have 
by  their  conduct  rendered  this  necessary.  J^iin 
Bahadoor  Singh  y.  Tileseuree  Kooer,22  W,B,t  Cr., 
79,  cited  and  followed.  Im  thb  xattbb  ot  Umda 
Khabux  ....      8C.Ij.B.,72 


72. 


Diepuie  likely  to 


Cause  breach  of  peace— -Meport  of  police  officer,— 
The  existence  of  a  dispute  likely  to  cause  a  breach  of 
the  peace  must  be  first  proved  by  legal  evidence 
before  the  Magistrate  can  proceed  to  call  upon  the 
parties  to  enter  into  recognizances  to  keep  the  peace. 
The  report  of  a  police  officer  is  not  such  legal  evi- 
dence.   Abhaya  Cbowbbt  V,  Bbab 

[6  B.  I..  B^  Ap.,  148: 15  W.  B,  Cr.,  42 

76.  Report  of  police 

officer  —  Procedure.— Meld  (Giovbb,  J„  dissen^ 
tiente)  the  report  of  a  police  officer,  though  it  justi- 
fies the  issuing  of  a  summons,  is  not  sufficient  ground 
on  which  to  bind  a  man  over  in  a  recognizance  to 
keep  the  peace.  The  Magistrate  must  a<§udicate  on 
the  question  whether  there  is  reasonable  ground  for 
believing  that  the  defendant  is  likely  to  commit 
a  breach  of  the  peace,  after  taking  evidence  in  the 
presence  of  the  person  charged,  and  giving  him  an 
opportunity  to  cross-exHmine  the  witnesses.  Bbbabi 
Patax  r.  BfAHOMBD  Htat  Ehav.  DmniB  «.  Hbh 
Chabdba  Chowdhbt.  QoTBBncBKT  9.  Bbbabi 
Lakl  Bbajababi 

[4  B.  L.  B.,  r.  B.»  46 :  12  W.  B.,  Cr.,  60 


RECOGNIZANCE    TO    KEEP     PEACE 

— continued, 

8.  LIKELIHOOD  OF  BREACH  OF  PEACE 
AND  EVIDENCE  -  continued, 

Ik  thb  mattbb  of  Pobbsb  Nabain  Bot 

[16W.  B^Cr.,46 

74.  « Report  of  police 

inspector, — A  report  of  an  inspector  of  police  and 
the  evidence  given  by  the  same  inspector  are  not 
sufficient  to  justify  an  order  binding  a  person  to  keep 
the  peace.  Ib  thb  mattbb  or  Bajbkdbo  Kibhobb 
Boy  Chowdhby  .  10  W.  R.,  Cr.»  66 

V5« —    -       ---  Criminal  Proce* 

dure  Code,  1861,  s,  282— Inquiry  before  taking  re* 
cognizances — Cross-examination  of  witnesses. — The 
Icind  of  inquiry  required  to  be  held  by  a  M^spstrate 
in  cases  under  s.  282,  Code  of  Criminal  Procedure,  is 
a  fall  judicial  inquiry,  evidence  being  taken  in  the 
presence  of  the  parties  chargedi  and  opportunity  given 
for  the  cross-exatuination  of  wttneasea.  NooB 
Mahoicbd  r.  Nil  Butuk  Baochbb 

PS  W.  B.,  Cr.,  2 


76. 


Criminal  Proce* 


dure  Code,  1661,  s.  282 — Inquiry  before  taking  re 
cognisances — Cross^xami nation  of  witnesses, — A 
Magistrate  is  not  competent,  under  a.  282  of  the 
Criminal  Procedure  Code,  to  order  persons  to  enter 
into  bonds  to  keep  the  peace  merely  upon  the  state- 
ment of  the  complainant  on  which  the  summons  waa 
granted,  and  without  taking  further  evidenee  or 
giving  the  parties  an  opportunity  of  cross-examining 
the  complainant.    Qubbn  v.  Nusbbbb-ood-dbbv 

[2  N.  W.,  461 

QuBBK  V.  Mahombd  Atzul    .  7  W.  B«,  Cr.,  68 


77. 


Report  ofSuboT' 


dinate  Magistrate— Criminal  Procedure  Code,  1H61, 
ss,  280,  287,  288,  -  The  report  of  a  Subordinate 
Magistrate,  although  it  is  credible  information  on 
which  a  Magistrate  of  the  district  would  be  juatified, 
under  s.  280  of  the  Code  of  Criminal  Procedure, 
in  issuing  a  summons,  is  not  evidence  on  which  he 
can  properly  arrive  at  a  condunon  that  the  accused 
is  likely  to  cause  a  breach  of  the  peace  ;  ss.  S87  and 
288  of  the  Code  require  that  evidence  in  such  a 
case  shall  be  recorded,  and,  if  nooe  is  forthcomiiig, 
security  to  keep  the  peace  should  not  be  demanded. 
Kbo.  V,  Ibafa  bib  Babafa      .    8  Bom.,  Cr.,  162 


7a 


Criminal  Proce- 


dure Code,  1872,  s.  d^—Want  of  €ridence.—ln  the 
absence  of  any  evidence  rendering  a  breach  of  the 
peace  probable,  a  Magistrate  is  not  justified  in  calling 
upon  parties  to  show  cause  why  they  should  not 
enter  into  recognisances,  and,  on  their  failure,  to 
make  an  order  under  Act  X  of  1872,  a  490.     QuBKB 

«.  GOSSAIB  MVNBAJ   POOBBB.       QUBBN  «.   GOBSAIB 

LtTCHVBB  Nabaib  Poobbb      .   24  W.  B.,  Cr.,  28 


79. 


Svidence    taken 


as  to  some  only  of  accused— Illegal  order. — Where 
a  Magistrate  bound  down  twenty-rix  persona  to  keep 
the  peace  under  a  491  of  the  Criminal  Procedure 
Code,  1872,  after  recording  eyidence  as  to  eleven 
of  them  only,  the  order  was  set  aside  as  to  the  penons 
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8.  LIKELIHOOD  OF  BREACH  OF  PEACE 
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not  affected  by  the  evidence.    In  tbb  MATrrat  of 
Kabbim  Bibwab    .  .      10  C.  li.  K,  886 


80. 


Criminal  Proee' 


dure  Code,  1882,  tt.  107, 112, 1  IS^Seeuritif  to  keep 
the  peace — Substance  of  information^  Joint  inquiry, 
— A, Magistrate  ordered  sixty- nine  persons  to  show 
cause  why  they  shonld  not  give  security  to  keep  the 
peace,  it  having  been  reported  to  him  by  the  police 
and  the  tehsildar  of  the  pergunnah  in  which  such  per- 
sons reuded  that  they  were  likely  to  commit  a  breach 
o^tbe  peace  at  a  religious  procession  which  was  about 
to  take  place,  and  the  holding  o^  which  was  opposed 
to  their  religious  tenets.  After  an  inquiry,  as 
against  all  the  accused  jointly,  the* Magistrate,  on  the 
evidence  of  the  tehsildar  and  a  sub-inspector  of  police, 
ordered  that  ten  of  the  accused,  who  were  said  to  be 
the  "ringleaders/'  should  enter  into  bonds  with 
sureties  and  the  rest  should  enter  into  their  own 
recognisances  to  keep  the  peace  for  one  year.  Reld 
that  the  Magistrate's  order,  purporting  to  be  prepared 
under  s.  112  of  the  Criminal  Procedure  Code, 
did  not  adequately  or  properly  disclose  the  substance 
of  tbe  report  or  information  upon  which  he  issued  his 
summons:  the  parties  were  entitled  to  something 
more  than  a  mere  assertion  by  the  Magistrate  that  he 
had  been  informed  that  a  breach  of  the  peace  was  ' 
likely  to  occur,  in  order  to  enable  them,  if  they  were 
in  a  position  to  do  so,  to  bring  evidence  to  rebut  the' 
truth  of  such  information ;  that  the  very  Icose  state- 
ments of  the  tehsildar  and  the  sub-inspector,  as  to  the 
large  majority  of  the  persons  summoned,  were  quite 
insu^Scient  to  justify  the  wholesale  order  for  security 
passed  by  the  Magistrate ;  that  as  the  religious  pro- 
cession would  have  been  over  in  a  fortnight,  it  was  a 
most  excesnvo  exercise  of  power  to  require  all  the 
parties  to  give  security  for  one  year;  and  that  the 
Magistrate  should  have  dealt  with  the  cases  of  the 
ten  alleged  "  ringleaders"  first,  and  should  have  re- 
quired the  tehsildar  and  sub-inspector  to  give  much 
Xnller  statements  eeriaiim,  and  particularly  as  to  each 
individual  man  ;  and  as  to  the  remaining  fifty-nine, 
there  should  have  been  some  clear  and  distinct  proof 
affecting  each  of  them  and  warranting  the  inference 
that  such  person  was  likely  to  commit  a  breach  of  the 
peace  or  to  do  a  wrongful  act  likely  to  occasion  a 
breach  of  the  peace.    QaBSN-EsfPBBSS  v,  Nathu 

[L  Ii.  B.,  6  All.,  214 


8L 


Criminal    Proee' 


dmre  Code,  ee*  107, 112,  117, 118^  Nature  of  order 
to  show  oauee  —  Onnt  probandi  —  Nature  and 
quantum  of  evidence  neceaeary  before  patting  order 
for  teeurity.—Aa  order  passed  by  a  Magistrate 
under  ss.  107  and  112  of  the  Criminal  Procedure 
Code,  requiring  any  person  to  "  show  cause  "  why  he 
should  not  be  cordered  to  furnish  security  for  keeping 
the  peace,  is  not  in  the  nature  of  a  rule  niti  implying 
that  the  burden  of  proving  innocence  is  upon 
such  person.  The  onus  of  proof  lies  upon  the  prose- 
cution to  establish  circumstances  justify inj  the  action 
of  the  Magistrate  in  calling  upon  persons  to  furnish 
security.    Dunne  v.  Mem   Chandra  Chotcdhry,  4 


BECOONIZANCE    TO    KEEP     PEACE 

— continued, 

a  LIKELIHOOD  OF  BREACH  OF  PEACE 
AND  "SVlDlSNCE^eoneluded. 

S,  X.  M,,  F.  3„  46,  and  Queen  v.  Niru^fun  Singh,  8 
N»  W;  431,  referred  to.  In  proceedings  instituted 
under  s.  107  of  the  CriminiJ  Procedure  Code 
against  more  persons  than  one,  it  is  essential  for  the 
prosecution  to  establish  what  each  individual  im» 
plicated  has  done  to  furnish  a  basis  for  the  appre- 
hension that  he  will  commit  a  breach  of  the  peace. 
In  holding  such  an  inquiry  it  is  improper  to  treat 
what  is  evidence  against  one  of  such  persons 
as  'evidence  against  all,  wiothut  discriminating 
between  the  cases  of  the  various  persons  impli- 
cated. Queen^Emprett  v.  Nathu,  L  X.  H,,  6  All., 
214,  referred  to.  Althongh  in  an  inquiry  under 
s.  117  the  nature  or  quantum  of  evidence  need  not 
be  so  conclusive  as  is  necessary  in  trials  for  of- 
fences, the  Magistrate  should  not  proceed  purely 
upon  an  apprehension  of  a  breach  of  the  peace, 
but  is  bound  to  see  that  substantial  grounds  for 
such  an  apprehension  are  established  by  proof  of 
facts  against  each  person  implicated  which  wonld 
lead  to  the  conclusion  that  an  order  for  furnish- 
ing security  is  necessary.  What  the  nature  of 
the  facts  should  be  depends  upon  tlie  circumstances 
of  each  case,  but  if  here  the  nature  of  the  Magis- 
trate's information  requires  it,  overt  acts  must  be 
proved  before  an  order  under  s.  118  can  be  made, 
and  such  an  order  cannot  be  passed  against  any 
person  simply  on  the  ground  that  another  is 
likely  to  commit  a  breach  of  the  peace.  Queen  v. 
Abdool  Huq,  20  W.  JB.,  Cr,,  57  ;  Qothian  Luchmun 
Perthad  Pooree  v.  Pohoop  Narain  Pooree,  24  W.  R„ 
Cr.,  SO ;  Rajah  Run  Bahadoor  v.  Ranee  TiiUtturee 
Koer,  S7  W.  R„  Cr„  79  ;  and  In  the  matter  of  Kathi 
Chunder  Dott,  10  S.  X.  22.,  441 :  19  W,  R.,  Cr.,  47, 
T^iette^  to.    Qxtbem-Empbebs  «.  Absul  Kapib 

[I.  Ii.  B.,  e  A1L»  462 

82. •  Interference    of 

High  Court — Criminal  Procedure  Code,  J861, 
tt.  282,  ;?88.— Where  there  is  evidence  which  would 
justify  the  finding  of  a  Magistrate  that  an  act  likely 
to  cause  a  breach  of  the  peace  had  been  committed,  the 
High  Court  will  not  interfere  with  the  proceedings  of 
the  Magistrate.    Anobymoub        4  MiacL,  Ap.»  88 


88. 


Evidence  taken 


ir regularly. — The  High  Court  declined  to  interfere 
with  an  order  passed  by  a  Magistrate  in  a  case  in 
wldch  he  ordered  security  to  be  taken  for  the  preserv- 
ation of  the  peace,  where  it  appeared  that  the  evi- 
dence iras  sufficient  to  warrant  the  order,  althongh 
such  evidence  was  taken  in  the  vernacular  and  in  dis- 
regard of  the  provisions  of  s.  267  of  the  Code  of 
Criminal  Prcoednre,  1801.    Qvbbv  «.  I'tTBiAO  SiVGH 

[13  W.  B^  Cr.,  20 

9.  SECOND  APPLICATION   FOE    SKCUBITY 

34^   Order  for  recogniaanceB  not 

IMtBaed  at  decisioii  of  eaae—Necefitg  of  tubte- 
quent  proeeedingt  for  valid  order — Criminal  Proee* 
dure  Code,  1861.  tt.  280,  281.— An  order  calling  for 
recognisances   under  s.  280,  or  for  security  under 
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— Continued, 

9.  SECOND  APPLICATION  POR  SECURITY 

•^concluded* 

B.  281,  Code  of  Criminal  Procedure,  must  be  passed 
at  the  time  of  deciding  the  original  case.  If  no 
sncb  order  is  then  made>  subsequent  proceedings 
must  be  taken  under  s.  282,  and  the  parties  sum- 
moned to  show  cause.     In  the  matteb  op  thb 

PETITION  OP  GOBIND  SOOBOODHKB 

[15  W.  B.,  Or.,  56 


86. 


SubtequetU  order 


—Criminal  Procedure  Code,  1861,  *.  281— Evi' 
dence  of  likelihood  of  breach  of  the  peace — Separate 
eummone, — Although  it  is  competent  to  a  Magistrate, 
upon  conviction  and  sentence  for  assault,  to  order  the 
accused  to  enter  into  an  engagement  to  keep  the  peace, 
vet  having  omitted  to  do  so  he  can  afterwards  only 
institute  proceedings  under  s.  3t81  of  the  CriminiJ 
Pn:cedure  Code,  upon  receiving  some  further  credible 
information  (other  than  that  which  lie  derived  from 
the  previous  trial)  that  the  parties  arc  likely  to 
commit  a  breach  of  the  peace.    Queen  v,  Powbxl 

[3  N.  W.,  96 


86. 


Use  of  evidence  formerly 


taken  in  other  proceedings— cWmtnaZ  Fro- 
eedure  Code,  1872,  *.  491— Evidence  Act^  s.  88. 
— S.  38  of  the  Evidence  Act,  1872,  does  not  justify  a 
Magistrate,  in  proceedings  under  s.  491  of  the  Criminal 
Procedure  Code,  in  using  evidence  taken  in  a  previous 
criminal  trial  in  supersession  of  evidence  given  in  the 
presence  of  the  accused.  QrsEN  r.  PsosoNifo 
Cbttndbs  Gossahi  .  S2  W.  B^,  Cr.,  86 

See  DiLKOO  Singh  v.  Ootim  Sinoh 

[22  W.  E.,  Cr.,  9 

Run  Bahadoob  Sinqh  «.  TitESauBEB  Kooeb 

[22  W.  B.,  Or.,  79 

87.  —  —  Order  for  farther  security— 
Criminal  Procedure  Code,  1861,  i.  290— Procedure, 
— Where  a  matter  in  respect  of  which  further  secu- 
rity to  keep  the  peace  b  required  is  the  same  as  that 
before  the  Magistrate  on  the  first  occasion,  the  case 
can  only  be  dealt  with  under  s.  290  of  the  Code  of 
Criminal  Procedure.    Db  Silva  v.  jEHANasBB 

[7W.  B.,  Or.,  28 

Eallt  Cbitbn  Singh  t,  Buneeb  Sinoh 

[7  W.  R,  Or.,  26 

10.  EFFECT  OP  ORDER    POSTPONING 
PROCEEDINGS  FOR  CIVIL  SUIT. 


88. 


Disoliarge  of  accused^ 
Code,  1872,  a.  491.— An  order 


Criminal  Procedure 
postponing  proceedings  instituted  under  s.  491  of 
the  Code  of  Criminal  Procedure  (Act  X  of  1872) 
until  the  person  called  upon  to  show  cause  shall  have 
established  in  a  Civil  Court  the  title  claimed  by  him 
to  the  property  disputed,  with  reference  to  which 
there  is  a  likelihood  of  a  breach  of  the  peace,  amounts 
to  a  discharge.    Empbess  t.  Dbunibak 

[5  C.  L.  B«,  868 


BECOGNIZANCE    TO    KEEP     FISACS 

— continued, 

11.  ORDER  LIMITED  BT  REQUISITION. 


89. 


Order  going  beyond  temiB 


of  requisition— Crimtfia/  Procedure  Code,  187B, 
ae.  491,  492— Order  for  other  and  further  aeewriiy 
than  originally  required. — Where  information  of  a 
probable  breach  of  the  peace  is  first  laid  in  general 
terms  and  is  subsequently  supported  by  evidence, 
which  is  given  in  the  presence  of  the  persons  who  are 
particularly  implicated  by  it,  the  case  for  a  demand 
for  recognisances  may  properly  rest  on  the  whole 
evidence  taken  in  the  case  ;  but  when  a  Magistrate 
calls  upon  persons  to  show  cause  why  they  should  not 
be  bound  down  in  their  own  recognizances  to  keep 
the  peace,  he  cannot  go  beyond  the  requintion.  and 
on  the  adjudication  of  the  matter  order  them  to 
fumi^  other  securities  besides.    In  thb  mattbk  ov 

1 BB  FETITIOK  OF  ABDOOL  BaBI 

[26  W.  B.,  Or.,  60 


90. 


12.  AMOUNT  OF  SECURITY. 


Considerations  in  flzing 


amount  of  seourity— Cn'mtwaZ  Procedure  Code, 
1861,  a.  284. — A  Magistrate  should  have  due  regard 
to  the  circumstances  of  the  case  and  the  means  of 
the  parties  when  fixing  the  amount  in  which  the 
sureties  should  be  bound  in  a  case  under  a  284  of  the 
Code  of  Criminal  Procedure,  1861.    In  thb  mattbb 

07  THB  FBTITIOir  OF  NiLMADHUB  Gn08A£.  Ib  THE 
MATTBB  OF  THB  FBTITION  OF  JlTDOONATH  ROT 

[19W.R,  Or..  1 


9L 


Mode  of  calculating  amount 


— Criminal  Procedure  Code,  1872,  a.  498— Means 
of  parties  called  on. — The  High  Court  reduced  the 
amount  of  recognisances  required  in  this  case,  as  it  was 
very  'much  in  excess  of,  and  out  of  proportion  to,  the 
means  of  the  party  accused,  s.  483  of  the  Criminal 
Procedure  Code  requiring  that  the  Magistrate  should 
look  to  the  means  of  the  party  ordered  to  find  sure- 
ties.    FlTTTBH  BaHADOOB  r.  QlBBOB.    LaLL  MahA- 

MAD  V.  Gibbon  .       22  W.  iu,  Cr.,  74 


9a 


statement  of  amount  in 


summons— Potrffr  of  Magistrate  to  alter  amount 
and  form  from  what  is  stated  in  summons. — A  party 
was  called  upon  summons  to  show  cause  why  he 
should  not  be  required  to  enter  into  his  own  recogni- 
zance to  keep  the  peace  for  six  months,  the  amount 
specified  being  &200.  On  his  appearing  before  the 
Magistrate*  he  was  required  to  enter  kito  his  own  re- 
cognizance to  the  amount  of  ii4»000  and  to  find  two 
sureties  for  R1,000  each  for  a  period  of  one  year. 
Held  the  order  was  an  illegal  one.  Qubbb  v.  Isbbb 
Pbbbhad  Singh 

[9  B.  L.  B.,  Ap.,  44  :  18  W.  B..  Or.,  61 

See    In  THE  MATTBB  OF  THB  BBTITION  OB  ABBOOL 

Babi  .  .      25  W.  B.,  Cr.,  60 

98.        Power  to  increase  amount 

— Criminal  Procedure  Code,  1861,  s.  290. — Notwith- 
standing that  a  person  has  been  bound  down  by  bond 
to  keep  the  peace  for  a  stated  period,  a  Magistrate 
has  power>  under  s.  i\)0  of  the  Code  of  Criminal 
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DIGEST  OF  CASES. 
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BECOOinZANCiQI    TO    KEEP     PEACE 

•^continued,  «fidW 

12.  AMOUNT  OP  SECURITY— concZikftfrf.   ^  ' 

Procedurei  to  incrcMe  the  amount  of  the  secarity  re- 
-quired  before  the  expiry  of  that  period.     Ih  thb 

XATTBB  OV  THB  FBTITION  OV  OoOBOODASS  B07 

[18  W.  IL,  Cr.,  87 

18.  EFFECT  OK  SIGNING  WRONG  BOND. 


84. 


Bond   signed  by   mlBtake 


for  Beciirity  for  good  hehAviour^Invalid 
hoiuL — Where  a  person  who  had  been  required  to 
give  a  bond  to  keep  the  peace  in  the  form  £  to 
schedule  ]  I  of  the  Code  of  Criminal  Procedure*  instead 
•of  'giving  such  bond»  signed  a  security  bond  in  the 
form  G  under  s.  509  of  that  Code  for  good  behaviour, 
it  was  held  that  the  latter  did  not  constitute  a  binding 
obligation.  BiKDBBStrABB  Pebshad  r.  Gujadhub 
Pbbshab    .  .        •        28  W.  R.,  Cr.,  1 


86. 


U.  CANCELLING  ORDER. 


Power    of  Magistrate    to 


oancel  order — Criminal  Procedure  Code,  1861, 
98,  282,  291. — A  Magistrate  may,  under  s.  291  of  the 
<:iode  of  Criminal  Procedure,  cancel  an  order  passed 
by  him  under  s.  182  of  that  Code,  summoning  a  per* 
fion  to  sho^  cause  why  he  'should  not  enter  into  a 
bond    to  keep  the  peace.      Akundbb    Eooeb    «. 

SOONSBT  KOOBB.     GOYBBITMBNT  r.  AWNDBB  KOOBB 

[10  W.  E*,  Cr.,  40 


86. 


Power  of  Sessions  Judge  to 


oaneel  Magistrate's  order  forreoogniBances 
—  Power  of  Appellate  Court, — In  a  case  in  which 
401  accused  was  charged  with  voluntarily  causing 
grievous  hurt,  the  Magistrate  convicted  him  of  that 
offence,  and  also  ordered  him  to  famish  recognizances 
to  keep  the  peace.  Held  that,  as  the  Magistrate  had 
jurisdiction  under  Ch.  XVII 1  of  the  Code  of 
Criminal  Procedure  to  pass  the  latter  order  regarding 
recognizances,  the  Sessions  Judge  could  not  on 
appeal,  while  upholding  the  conviction  for  grievous 
hurt,  cancel  the  order  as  to  take  recognizances,  the 
evidence  on  the  record  being  sufficient  for  that  pur- 

T)0Se.      QUBBK  V,  IXAMOODBEN  BhINA 

[18  W.  B.,  Cr.,  78 
15.  DISCHARGE  OF   RECOGNIZANCES. 


87. 


Order  as  to  disposition  of 


property  in  diBpXkt^— Illegal  order,— Where  a 
Magistrate  who  apprehended  a  breach  of  the  peace 
eventually  discharged  the  recognizances  which  he  had 
compelled  the  parties  to  give,  it  was  held  that 
he  exceeded  his  jurisdiction  wheh  he  also  gave  direc- 
"tions  as  to  the  disposition  of  the  property  in  dispute 
between  the  parties.  Chowdbj  Shed  Nundun 
Pboshad  r.  Chowdbbt  Nil  Kanth  Pboshad 

[18  W.  B.,  Cr.,  44 

16.  FORFEITURE  OF  RECOGNIZANCES. 


8d. 


Proof  of  forfeiture  -Criminal 


BECOONIZAKCE    TO    KEEP     PEACE 

— continued, 

16.  FORFEITURE  OF  RECOGNIZANCES 

— oonlinued, 

A  Magistrate  has  no  jurisdiction  to  call  on  a  person 
who  has  entered  into  a  recognizance  bond,  under 
B.  493  of  the  Code  of  Criminal  Procedure,  to  pay  the 
penalty  or  show  cause  why  he  should  not  do  so, 
without  previous  primd  Jacie  proof,  by  which  is 
meant  evidence  on  oath,  that  it  has  been  forfeited. 
In  bb  Habibam  Bibbhan  .    11  Bom.,  170 

88.     •     Sufficieney  tff 

emdenee  to  prove  forfeiture,— 'Beiare  a  recognizance 
can  be  forfeited,  it  must  be  proved  thnt  the  person 
accused  has  either  personally  broken  the  peace  or 
abetted  some  other  person  or  parsons  in  breaking  it. 
The  mere  fact  that  the  accused  is  a  servant  of  one  of 
two  rival  parties  for  whose  benefit  the  breach  took 
place  is  not  sufficient.  Quebn  «.  Kali  Bhtbub 
Sabdtai  •        .         ,  11 W.  B.,  Cr.,  52 

100.  ^  Sece*»ity  to  re* 

cord  evidence  of  forfeiture,— 'Beiore  a  Magistrate 
can  declare  that  recognizances  to  keep  the  peace  have 
been  forfeited,  he  must  record  legal  evidence  in  the 
presence  of  the  accused,  proving  that  he  was  about 
to  do  something  which  would  cause  a  breach  of  the 
peace.    Ik  bb  Kalieant  Roy  Chowdbt 

[8  B.  Ij.  B.,  Ap.,  155: 12  W.  B..  Cr.,  64 

101. ^ Necetsity    for 

evidence  offorfeiture — Criminal  Procedure  Code, 
1872,  a,  602, — An  order  estreating  a  recognizance  or 
a  bail  bond  must  be  made  upon  evidence  duly  recorded 
in  the  case,  and  not  upon  evidence  taken  in  other 
cases.  Where  a  Magistrate  makes  an  order  forfeit- 
ing a  recognizance  under  s.  502  of  the  CriminaJ  Pro- 
cedure Code,  the  terms  of  the  section  must  be  strictly 
followed.  It  is  not  competent  to  direct  that  in 
default  of  payment  the  person  whose  recognizance  is 
forfeited  should  be  imprisoned,  without  first  issuing  a 
warrant  for  the  attachment  and  sale  of  his  im- 
moveable property.  In  thb  mattbb  op  Mohbsh 
Cbundbb  Roy    .  .        10  C.  I<.  B.^  571 


102. 


Evidence  of 


Procedure  Code,  1872,  a,  502  -Evidence  oa  oath. — 


perton  bound  over — Potcer  of  Magistrate  to  reduce 
penalty.— Per  Aihblib,  J, — In  a  case  in  which  pro- 
ceedings are  taken  for  forfeiture  of  recognizances,  the 
person  against  whom  they  are  held  is  competent  to 
give  evidence  on  oath  on  his  own  behalf.  Quaere — 
When  recognizances  are  forfeited,  is  a  Magistrate 
bound  to  forfeit  the  whole  amount  of  the  lx>nd,  and  is 
the  power  of  reducing  the  sum  to  a  penalty  corres- 
ponding to  the  breach  of  the  peace  confined  only  to 
the  Government  ?  In  thb  mattbb  or  thb  peti- 
tion OP  Jbhan  Bvesh         .     15  W.  B.«  Cr.,  87 


108. 


Opportunity  to 


accused  for  crou-examination  of  witness — Proceed- 
ings on  forfeiture  of  recognizance— Criminal  Pro* 
cedure  Code  (Act  X  of  1872),  s,  502,— X  Magistrate 
is  not  justified  in  fo.*feiting  a  recognizance  under 
s.  602  of  Act  X  of  1872,  unless  the  party  charged 
with  a  breach  of  the  peace  has  had  an  opportunity  of 
cross-examining  the  witnesses  upon  whose  evidence 
the  rule  to  show  cause  why  the  recognizance  should 
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RECOamZANCE    TO    KEEP     PEACE 

— continued. 

16.  FOBFEITUEE  OP  RECOGNIZANCES 

— continued, 

sot  be  forfeited  has  been  issued.    Emfse      r.  Nobin 
Chuitobb  Dtjtt 

:[I.  li.  R.»  4  Calc,  865  :  4  C.  Ii.  B^,  248 


104. 


Liability  to 


forfeiture  Evidence  neceseary — Criminal  PrO' 
cedure  Code  (Act  X  of  1SB2),  t,  {>/4.-The  mere 
fact  of  the  person  for  whom  another  stands  surety 
being  convicted  of  a  breach  of  the  peace  ought  not  to 
be  sufficient  to  make  the  surety  bond  executed  by  the 
latter  liable  to  forfeiture  without  any  evidence  taken 
in  the  presence  of  the  surety  to  show  that  the  for- 
feiture has  been  incurred.  The  language  of  s.  514  of 
the  Criminal  Procedure  Code  (Act  X  of  1882)  does 
not  indicate  that  the  final  order  making  a  person 
bound  by  a  bond  can  bo  made  without  taking  any 
evidence  in  his  presence  or  giving  him  any  oppor- 
tunity of  cross-examining  the  witnesses  on  whose 
evidence  the  forfeiture  is  held  to  be  established. 
The  mere  production  of  the  original  record  or  of  \ 
certified  copy  of  the  original  record  of  the  trial  in 
which  the  principal  had  been  convicted  of  breaking 
the  peace  within  the  period  covered  by  a  bond  would 
not  be  conclusive,  if  indeed  it  would  be  any  evidence, 
against  the  surety  in  a  proceeding  under  s.  614  of 
the  Criminal  Procedure  Code.  Queen-Empbbsb  v. 
Hab  Chakdba  Chowdhbx 

[I.  I<.  B.,  25  Calo.,  440 


105. 


-  Delay  in  taking  steps  to 


forfeit  recognizance  ~Jf»ra2i(2  proeeedinge, — 
When  a  Magistrate  has  before  him  the  fact  that  a 
person  convicted  by  him  of  an  offence  attended  with 
violence  was  under  recognizance  to  keep  the  peace, 
and  does  not  nevertheless  proceed  to  forfeit  such  re- 
cognizance, it  must  be  held  that  he  thought  it 
unnecessary  to  do  so.  Proceedings  taken  after  the 
lapse  of  a  considerable  period  are  bad  and  contrary  to 
the  intention  of  the  law.  Ik  be  Baic  Chvitdbb 
Lalla 1  C.  L.  B^  134 


106. 


Iiiability   to   forfeiture - 


Commission  of  offence — Theft. — Where  a  person 
has  been  bound  down  by  recognizance  not  to  commit 
a  breach  of  the  peace,  the  amount  of  the  recognizance 
cannot  be  recovered  from  him  if  he  is  guilty  of  an 
offence,  such  as  theft,  which  does  not  amount  to  a 
breach  of  the  peace,  q^  which  is  not  likely  to 
occasion  a  breach  of  the  peace.  Ik  the  matteb  ov 
THE  feutiok  oe  Habak  Chtkdbb  Box 

[18  W.  E.,  Cr.,  68 


107. 


8u beequent 


offence. — A  person  was  bound  down  under  recog- 
nizances to  keep  the  peace  towards  all  Her  Majesty's 
subjects  for  a.  period  of  one  year.  Some  time  after- 
wanls  he  wrongfully  confined  and  extorted  a  sum  of 
money  from  two  raiyats  who  were  supposed  to  have 
committed  theft  on  his  lands,  he  being  for  such 
offence  fined  and  his  recognizances  forfeited.  Held 
that  the  matter  ought  to  have  ended  with  the  fine ; 
for  the  raiyats  not  having  offered  any  resistance,  no 
breach  of  the  peace  took  place,  and  the  amount  of 


BECOGNIZANCE    TO    KEEP 

— continued, 

16.  FOBFEITUBE  OF  BECOONIZAKCES 

— eontinmed, 

the    recognizance    could   not  be  taken.      Iir   the 

KATTEB  OF  THE  PBTITIOy  OP  ZEABFDDIN   HowXVAS 

[19  W.  IL,  Cr^  4& 


108. 


Criminal   Pro* 


cedure  [Code  (Act  XXV  of  1S61),  *.  893— JmH^ 
diction, — A  executed  in  district  T  a  reccgnizance  to- 
keep  the  peace  towards  B,  A  was  afterwards  con> 
victed  in  district  S  of  having  assaulted  B  in  that  dia^ 
trict.  Held  A  had  forfeited  his  recognizance,  and 
the  Magistrate  in  district  T  could  prcceed  against 
him  under  s.  293  of  the  Criminal  Procedure  Code. 
QuEEK  r.  Sham  Sukdeb  Chowdhby 

[2  B.  I,.  R,  A.  Or.,  11 

109. 


AeeauU. — On  the 

application  of  A,  a  recognizance  was  taken  from  3^ 
that  he  would  keep  the  peace  for  six  months  under  a 
penalty  of  R500.  Before  the  expiry  of  the  period,  H 
assaulted  C  Beld  that  there  was  a  forfeiture  of  the 
recognizance.    Jahct  Bax  t%  Govebnmeitt 

[6  B.  L.  B.,  Ap.,  66 :  16  W.  B..  Or.,  14 


110. 


Criminal  PrO' 


cedure  Code,  1872,  a,  602. — Where  certain  persons 
were  bound  over  to  keep  the  peace  and  were  subse- 
quently convicted  of  voluntarily  causing  grievous 
hurt,  and  at  the  time  of  conviction  the  Magistrate 
made  an  order  estreating  their  recognizances,  as  part 
of  his  judgment  in  the  case,  without  in  any  way  ful- 
filling the  provisions  of  s.  502  of  Act  X  of  1872,  and 
the  convictions  were  quashed  by  the  Court  of  Ses- 
sion, the  High  Court  canpelled  the  order  of  forfeiture. 
Queen  v.  Qhisa  .    7  S  .  W.,  d7& 


111. 


—  Criminal  Pro* 


cedure  Code,  1872,  a.  502— Forfeiture  of  recount' 
zanees — Fresh  recoffnizancea,— On  the  lOth  of  April 
1877  A  was  bound  down  to  keep  the  peace  for  one 
year.  On  the  14th  of  January  1878  he  was  convicted 
of  an  offence,  and  sentenced  therefor  to  fine  and  im- 
prisonment, but  no  order  was  made  for  the  recovery 
of  the  penalty,  though  the  Magistrate  knew  that  the 
recognizance  had  been  forfeited.  On  the  2nd  of 
April  1878  the  Magistrate,  at  the  instance  of  a  third 
party,  called  upon  A  to  show  cause  why  the  penalty 
of  the  recognizance  should  not  be  paid,  and  a  warrant 
for  its  recovery  was  issued  on  the  6th  of  June  1878. 
Held  that  the  warrant  must  be  quashed,  on  the 
ground  that  the  Magistrate  having  inflicted  a  sentence 
of  fine  and  imprisonment  with  the  knowledge  that  the 
recognizance  was  forfeited,  he  was  not  competent  to 
inflict  a  further  penalty  on  a  rcconsideratibn  of  the 
circumstances.  Ik  the  matteb  ov  Pabbutti 
Chubk  Bose  .  .    8  C.  Ii.  B.,  408 


112. 


Torfeiture  of  portion  of  re- 


cognizances—Crimfna^  Procedure  Code,  ISSi, 
a.  293.— Under  the  provisions  of  s.  293,  a  Magistrate 
cannot  diiTct  the  forfeiture  of  a  portion  of  the 
penalty.  Where  the  amount  of  the  recrgnicanoes 
were  wholly  out  of  proportion  to  the  nature  of  tb» 
dispute  and  to  the  means  of  the  parties,  the  High 
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BECOaNIZAKCB    TO    KEEP     PEACE 
— Conelnded* 

16.  POEFEITURB  OP  EECOQNIZANCBS 

— concluded,  ' 

Court  held  tbey  coald  not  interfere,  but  the  Oovem- 
ment    might    be  moved  in  the  matter.      Iv   thb 

IfATTEB  OT  THE  FETITIOV  OE   NlXXADHITB    QhOSAL. 

In  thb  UAirrBB  o?  thb  fbtitiok  ot  Judoonath 
Boy 19W.  B.,  Cr.,1 

118.  Beduotion     of    penalty— 

Power  of  MrtffittraU  to  enforce  only  portion  of 
penalty,— k  Magistrate  has  no  power  to  mitigate 
the  penalty  entered  in  a  recognizance  bond,  which 
must  be  enforced  to  it-s  full  amount,  unless  Qovem- 
ment  foreiro  a  portion  of  the  penalty.  Anonymous 
^  [1  Bom.,  188 

114. Power  of  Court 

to  reduce  amount  of  penalty.— The  High  Court  has 
no  power  to  reduce  the  amount  of  recognizances  which 
hayc  been  forfeited,  but  in  a  case  of  bardship  the 
matter  shoald  be  referred  to  Government.  Bhpbess 
r.  NUBIL  HuQQ  _ 

[I.  Ii.  B..  8  Calc,  767 :  2  C.  Ij.  B.,  408 

Ik  thb  mattbe  oi  thb  petition  ov  Nilicadhub 
19W.B.,  Cr.,  1 

In  the  hatteb  ob  Naei  Hazi  .  8  C.  !>.  B.»  72 

115.  Mode  of  enforcing  penalty 

— Surety— Imprisonment  on  forfeiture  of  recog- 
nizance to  keep  the  peace.S.  291  of  the  Code 
of  Criminal  Procedure,  1861,  did  not  authorize  the 
imDrisonment  of  sureties.     Anonymous 

^  [4  Mad.,  Ap.,  00 

BECOBD. 

See  Pbacticb— CiYiL  Cases— Rkcobd. 

[6  W.  B.,  271 
1. 1..  B.»  5  Calc,  817 

See  Pbacticb— Cbiminal  Cases— Beoobd 
IN  Sessions  Cases  .  14  W.  B.,  Cr.»  46 

[16  W.  B.,  Cr.,  16 

7  W.  B.,  Cr.,  112 

8  W.  B.,  Cr.,  80,  67 

Entry  in— 

See  Cases    undbb   Khoti    Settlement 
Act. 

. IiOBS  of — 


See  Eyidbnob— CnriL  Cases— Sbcondaby 
Eyidencb— Lost  ob  Dbstboyed  Docu- 
ments. 

_ — Appeal  case    to   Bigh 

Court -^Procedure.— Where  the  records  of  a  case  in 
appeal  were  not  forthcoming,  the  High  Court  ordered 
the  return  of  whatever  papers  had  been  sent  up^  to- 
gether with  such  papers  as  the  parties  had  respectively 
filed,  with  a  dire^ion  to  the  lower  Court  to  summon 
both  parties,  and  to  take  such  further  evidence  as 
either  of  them  might  think  fit  to  adduce  in  support 
of  his  case  and  to  return  such  evidence  with  its  own 
opinion  for  final  disposal  by  the  High  Court.  UuN- 
wabby  Lall  r.  Ft7bik)Nq  .    8  W.  B.,  88 


BECOBD — eoneluded. 

Ij088  of,  in  Mutiny. 

See  Possession — Byidencb  of  Title. 

[4  B.  I#.  B.,  Ap.»  21 

of  proceeding    in   Small   Cause 


Court. 

See  Btidbncb— CiYiL  Cases— Miscella- 
neous Documents  —  Small  Cause 
coubt,  pbooeebinas  in. 

[6  B.  Ij.  B.,  729,  780  note 
7  B.  I«.  B.,  Ap.»  61 

Preparation  of,  for  appeal. 

See  Pbivy  Council,   Pbacticb  ob-*-Be- 

COBD,  PbePA RATION  OT. 

[I.  Ii.  B.,  20  Mad.,  896 
Ii.  B.,  24  I.  A.,  194 

Signature  to— 


See  Pbacticb —Cbiminal  Cases — Siona- 

TUBE  BY  MAQISTBATB. 

^  [I.  Ii.  B.,  6  Mad.,  896 

Transmission  to  High  Court. 

See  Pbacticb— Cbiminal  Cases— Tbans* 
mission  OT  Becobd  to  HiaH  Coubt. 

[16  W.  B.,  Cr.,  67 

BECOBD-OF-BiaHTd. 

See  Bengal  Tenancy  Act,  s.  101. 

[I.  Ii.  B.,  21  Calo.,  878 

See  Bengal  Tenanoy  Act,  s.  102. 

[I.  Ii.  B.,  21  Calc,  88 

See  Bengal  Tenancy  Act,  s.  103. . 

[I.  Ii.  B.,  16  Calc,  641,  648 

See  Bengal  Tenancy  Act,  s.  108. 

[I.  Ii.  B.,  21  Calc,  521 

See  Cases  undeb  Pbb-emption. 

Amendment  of— 

See  SoNTHAL  Pbbgunnahs  Settlement 

Begulation  (III  of  1872),  ss.  11  and 

26  .    I.  Ii.  B.,  18  Calo.,  146 

[I.  Ii.  B.,  22  Calc,  47a 


Dispute  as  to — 


See  Special  ob  Second  Appeal— Obdebs 
subject  ob  not  to  Appeal. 

[I.  Ii.  B.,  16  Calc,  596 

I.  Ii.  B.,  21  Calc,  776 

I.  Ii.  B.,  22  Calc,  477 

I.  Ii.  B.,  24  Calc,  462 

I.  Ii.  B.,  26  Calc,  146^ 


Entries  in— 


See  Jubisdiction  or  Civil  Coubt— Bent 
AND  Betenue  Suits,  N.-W.  P. 

[L  Ii.  B.,  1  AIL,  614 

-  Publication  of- 

See  SoNTHAL  Pbbgunnahs  Settlement 
Begulation  (III  or  1872),  ss.  2^  25. 

IX  Ii.  B.,  18  Calc,  24(^ 
I.  L.  B.,  15  Calc,  765 
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BBCOBD  OFFICII. 

Heport  froin- 

See    Eyidbnob — Cbixinal    Casbs— Pbb- 

VIOUB  COBTIOTIONS. 

[6  B.  lu  B.,  Ap.»  15 

BECOBDEB  OF  MOUIiMEIN. 

See  Pabtibb— Addiso-  Pabtibb  to  Suits 

— GBBBBAIJiT  .     lOW.B^Se 

See  Cabbs  vndeb  Rboobdbb'b  Aot,  1868. 

See  SVFBBnTTBKDBVOB   OV   HlOH  COITBT — 

Chabtbb  Aot^b.  15— Civil  Cabbs. 

[0  B.  Ii.  B.,  180 


1. 


Jurisdiction   of  Beoorders- 


JSxecution  of  decree  made  hy  Town  Aeeietant  Co^ 
mietioner,  —The  Court  of  the  Recorder  of  Moalmein 
hms  no  jnriidictioD  to  execute  a  decree  made  by  the 
late  Court  of  the  Town  Assistant  Commissioner. 
Ktanfbti^b  r.  NoA  Sha  Law     .    14  W.  B.,  886 


2. 


Trespaee   to  per- 


eonaltif  in  foreign  State  •  Judicial  cognizance — 
Question  of  title, — Trespass  to  persunalty  in  a 
foreign  State  (the  title  to  such  personalty  depending 
upon  the  right  to  land  in  such  foreigpi  State)  is  cog- 
nizable by  the  Recorder's  Court,  so  as  to  rebut  a 
primd  faeie  title  to  such  personalty  acquired  within 
the  Court's  jarisdiction.  The  Recorder's  Court 
cannot  take  judicial  cognizance  of  the  fact  that  the 
country  in  which  the  rights  of  the  party  attempting 
to  rebut  such  primd  facie  title  accrued  is  lawless  and 
unsettled,  and  posMsses  no  tribunal  capable  of  pro- 
nounciiig  a  decision  on  the  rights  of  the  parties  which 
the  Recorder's  Court  could  consider  as  the  decision  of 
a  Coart  of  competent  jurisdiction.  Although  the 
foreign  State  might  be  civilised,  and  have  Courts  com- 
petent to  try  the  title,  the  Recorder's  Court  would 
have  a  right  in  a  suit  against  a  party  subject  to  his 
jurisdiction  to  try  incidentally  the  question  of  title 
to  the  land  for  the  purpose  of  determining  the  right  to 
the  personalty.    Sata  Loo  r.'NoA  Paw  Loo 

[6  W.  R,  Civ.  Bef.,  4 


BECOBDEB  OF  BANOOOST. 

See  Advocatb    .        .        21  W«  B.,  287 

See  Cabbs  ukdbb  Rboobdbb'b  Act,  1863. 

See  Sopbbiktbkdbbob  of  High  Covbt — 
Chabtbb  Aot,  b.  15— Civil  Cases. 

[15  W.  B.,  861 


Court  of— 


See  Sanction  bob  Pbobbovtion— Powbb 
TO  gbant  Sanction. 

[I.  Ii.  B..  22  Calo.,  487 

—  Deoree  of.  Appeal  from— 


See  Apfbal  to  Fbiyt  Council— Cabbs  in 
which  Apfbal  libs  ob  not — Valuation 
OF  Apfbal      .    1. 1«.  B.,  24  Calo.,  80 


BBCOBDBB  OF  "RAlS^QtOOSi -concluded, 

Canee  ofaetiot 


Defendant  out  of  the  J uriedietion.— The  Court  of 
the  Recorder  of  Rangoon  had  no  jurisdiction  in  a  suit 
brought  against  a  defendant  dwelling  in  Surat, 
though  the  cause  of  action  arose  in  Rangoon. 
Anontmods  Cabb  .    18W.  B.yd97 

2. CivU  *  Procedure 


Cofle  (Act  XIVofl832J,  #.  16  fcj,  provito—Suit 
for  damage*  for  trespass  on  land  and  for  injunction. 
— The  plaintiff  sued  in  the  Court  of  the  Recorder  of 
Rangoon  to  recover  damages  for  trespass  on  land  in 
his  own  possession  situate  outside  the  limits  of  tke 
original  jurisdiction  of  the  Recorder's  Court ;  asking 
at  the  same  time  for  an  injunction  restraining  the 
defendant  from  further  acts  of  trespass.  Both  plain- 
tiff and  defendant  resided  within  the  limits  of  the 
original  jurisdiction  of  the  Recorder's  Court.     Held 

(1)  that  the  plaintiff,  having  alleged  that  the  land  was 
in  his  possession,  was  not  entitled  to  the  benefit  of  the 
proviso  to  s.  16  of  the  Code  of  Civil  Procedure ;  and 

(2)  that  a  suit  for  damage  to  land  cannot  be  said  to  be 
a  suit  for  which  relief  can  be  entirely  obtained  through 
the  personal  obedience  of  the  defendant,  even  though 
it  may  be  joined  with  a  claim  for  an  injunction ;  and 
that  for  the  above  reasons  the  Recorder  had  no  juris- 
diction to  try  the  suit.    Cbibp  o.  Watbon 

IX  Ij.  B.,  20  Calc,  889 


8. 


Meference  to  High 


Court,  Calcutta — Lower  Burma  Courts  Act  (XI  of 
1889 J,  s,  42— Conflicting  decisions — Deoisioa  of 
Superior  Court — Fower  of  Recorder  to  rffer, — The 
Recorder  of  Rangoon,  in  a  suit  tried  by  him,  referred 
to  certain  decisions  of  the  High  Courts  at  Calcutta, 
Bombay,  and  Matlras,  which  were  in  conflict,  and, 
not  agreeing  with  the  decision  of  the  Calcutta  High 
Court,  referred  the  case  to  the  High  Court  in  its 
appellate  jurisdiction,  ffeld  that,  as  the  decisions  of 
the  High  Court  at  Calcutta  a^e  binding  on  the 
Recorder,  he  had  no  jurisdiction  to  make  the  reference, 
and  that  it  must  be  returned.  Mahohbd  Hadt  r. 
SwBB  Chbano  &  Co.       .  I.  Ii.  B.,  25  Calo.,  488 

[1  C.  W.  W.,  172 

BECOBDEB*S  ACT  (XXI  OF  1883). 
L  Jurisdiction    of    Recorder— 


Recorder  of  Moulmein — District  of  Amherst, — 
Under  Act  XXI  of  1868,  the  Recorder  of  Moulmein 
had  no  power  to  order  execution  to  issue  on  a  judgment 
of  the  late  Court  of  the  First  Class  Assistant  Com- 
missioner of  the  district  of  Amherst.  In  thb  mattbb 
OF  Rtaw  Pbtbb  8  B.  Ii«  B.»  Ap.»  16 

Minors   Act  (IX 


of  1861J.—B,ecoTden  appointed  nnder  Act  XXI  of 
1863  possess  all  the  jurisdiction  relative  to  minors 
referred  to  in  s.  1,  Act  IX  of  1861,  or  intended  to 
be  given  by  that  Act.    In  be  Hutton 

[8  W.  B.,  Beo.  Bef.»  6 


8. 


Jurisdiction    of 


Judge  in  cases  of  bank  in  which  he  is  a  share* 
holder.— A  Recorder,  under  Act  XXI  of  1863,  being 
the  holder  of  Bank  of  Bengal  shares,  has  power  to 
dispose  of  a  suit  to  which  the  Bank  is  a  party,  in  a 


(    7361    ) 


DIGEST  OF  GASES. 


(    7262    ) 


BBCOBDEB'8     ACT     (XXI     OF     1869) 

— eouettided, 

caae  of  nceetrity,  ai  when  the  Communoner  alto  has 
shares  in  the  Bank.  Bimc  of  Bbkoal  v,  Qolak 
AziM 12W.  B.,185 

4 Snit  on  judgment 

ofComrt  of  Qvgen's  Bench, — In  a  salt  to  make  a  judg- 
ment passed  in  the  Court  of  Queen's  Bench  in  London 
the  judgment  of  the  Beoorder's  Court  in  Rangoon,  and 
to  enforce  the  laid  judgment  in  due  form  of  Uw  within 
the  jurisdiction  of  the  Court  last  mentioned,  it  was 
held,  with  ref^ence  to  s.  11,  Act  XXI  of  1868,  that 
the  Recorder  has  no  jurisdiction  to  entertain  the  suit, 
it  not  being  a  suit  for  land,  and  the  defendant  not 
dwelling,  carrying  on  business,  or  personally  working 
for  gain  within  the  local  limits  of  the  Court's  juris- 
diction, and  the  cause  of  action  not  having  arisen 
within  those  limits.  SisTBKiira,  Dboof  &  Co  «. 
FooKB 9W.  B.,215 

8.    n  —  Withdrawal    of    lieente    to 

jpraotis9  a»  a  pleader,  —The  Recorder  of  Moulmein, 
under  s.  17  of  Act  XXI  of  1868,  had  no  power  to 
withdran  a  license  granted  by  him  to  plead  in  the 
Court  of  Moulmein,  ''except  for  any  sufficient 
reason."    In  thb  hattbb  ot  Thohbon 

[6  B.  liw  B.,  180 :  14  W.  B.,  257 

-     8.  18. 

See  Adtooatb        •        .    7  W.  B.»  890 

88.  2a,  %b—JLeferenee  to  High  Court 

^Execution  of  decree, —  Th^  Recorders  could  not, 
under  Act  XXI  of  1863,  refer  for  the  opinion  of  the 
High  Court  questions  arising  in  execution  of  a  decree. 
The  question  must  be  one  in  the  trial  of  a  suit. 
Dacobta  V,  CuEBiB     .        .  4  B.  L.  R.,  A.  C,  60 

S.  C.  ASHBVBVBB  r.  CUBBIB  .     18  W.  IL,  27 

In  thb  mattbb  ov  Suthbhlano  9  W.  B.,  478 


8.27. 


See  Appbal— AoTB— AoT  XXI  OP  1868. 

[7  W.  R.,  508 

Appeal  to    Midfh    Court — 


Valuation  of  #«tV.— Where  the  plaintiff  sued  to  es- 
tablish his  right  to  a  quantity  of  timber,  the  value  of 
which  he  stated  in  his  plaint  to  be  R  1,690,  but  on 
appeal  to  the  High  Court  valued  his  appeal  at  R3,100, 
and  made  no  claim  for  damages, — Held  that  no  appeal 
lay  to  the  High  Court  under  s.  27,  Act  XXI  of  1868. 
Hunr  r.  Vbbbapah  Chbtty 

[8  B.  liw  B.,  Ap.,  91: 17  W.  B.,  248 

^  2. ; and  8.  B9— Appeal— Valua- 

Hon  ofeuit,  -  The  Recorder  of  Moulmein,  in  trying 
an  administration  suit,  valued  at  Rld,000,  found  as  to 
R6,000  iu  value  of  the  property  claimed  that  it  did 
not  exist.  The  value  of  the  amount  decreed  by  him 
amounted  to  H7,000.  Eeld  that,  under  Act  XXI  of 
1868,  ss.  27  and  89,  the  appeal  lay  in  the  first  instance 
to  the  High  Court,  and  not  to  the  Privy  Council. 
Hawabi  o.  Ibbahih  Sali  Bhat  Dapti 

[5  B.  li.  B.,  805 

0.  C.    HowAH  Bbb  V,    Ibbabim    Salbb   Bhot 
Ditplbb 18W.B.,  893 


BSSCUBBINO  "RlOiHT, 

See  Cabbb  itndbb  Limitation  Act,  1877, 
ART.  181. 


BEDEMFTION. 

See  Cabbb  undbb  Equitt  op  Rbdbxption. 
See   Cabbb  undbb   Mobtgaob — Rbdbmp- 

TION. 

-  Suit  far— 

See  Cabbb  undbb  (.i\rrrATi02r  Act,  1877, 

ABT.  148  (1871,  ABT.  148). 

See  Salsbttb,  Law  Appuoablb  in. 

[I.  If.  R.,  19  Bom.»  680 

See  Valuation  op  Suit— Appbals. 

[I.  L.  P.,  2  AIL,  778 

I.  li.  B.,  18  AIL,  94 

1. 1..  B.,  16  Mad.,  828, 416 

See  Cabbb  undbb  Valuation  op  Sm — 

8UIT89 

BBFEBENCB  7BOM  8UDDEB  COUBT 
AT  AQBA. 

EstabliBhment  of  High  Court  ~ 


Letters  Patent,  N.-  W,  P.,  1866,  e,  27,— The  Sudder 
Court,  being  equally  divided,  referred  a  caie  for  the 
opinion  of  the  Hi^h  Court  of  Calcutta.  The  High 
Court  at  Agra  having  been  established  in  the  mean- 
while, -  J7«/4i  that  the  Chief  Justice  of  that  Court 
had  power  to  hear  and  determine  the  case.  Udbt 
KuNWAB  c.  Ladu 

[6  B.  li.  B.,  288:  16  W.  B.,  P.  C,  16 

18  Moore's  I.  A.,  685 

BBFEBENCE  TO  FULIi  BEKCH. 


1. 


Power  of  one  Judge  to  refer. 


—When  the  senior  J  udge  of  a  Division  Bench  of  the 
High  Court  composed  of  two  Judges  passes  an  order 
which  he  intends  as  a  final  judgment  in  a  case,  the 
junior  Judge  cannot  of  his  own  authority  refer  the 
case  to  a  Full  Bench.  In  thb  icattbb  op  thb 
PBTiTiON  OP  Chundbb  Kant  Bhuttaohabjbb 

[B.-I#.  B.,  Sup.  VoL,  Ap.,  48 

S.  C.  Chundbb  Kant  Bhuttaohabjbb  v,  Binda- 
BUN  Chundbb  Mookbbjbb    .         .    7  W.  R.,  277 

BeAisal  to  answer  question 


when  found  not  to  arise  in  the  case. -The 
majority  of  the  Judges  of  a  Full  Bench  refused  to 
answer  the  question  referred,  on  the  ground  that  it 
did  not  arise  in  the  case.  Indba  Chandba  Duoab 
V.  BbiNdabun  Bihaba 

[7  B.  L.  B.,  F.  6.»  251:  15  W.  B.,  F.  K,  21 

8.  Power    of  a   single   Judge 

sitting  alone,  to  refer  a  ease  ia  which  the 
value  of  the  subject-matter  in  dispute  does 
not  exceed  R&O— Division  Court — Itules  of  the 
EiffK  Court,  Ch.  r.  Mule  1,  Ch,  VI,  Rules  1  and 
6Stat,  24  <t26  Viet,,  c.  t09,  s.  15.— A  reference 
to  the  Full  6ench  cannot  he  made  by  a  Judge  of 
the  High  Court  sitting  alone  to  hear  cases  in  which 
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DIGBST  OF  CASBS. 


(    7264   ) 


BEFERBNCXB      TO      FUIiIi      BSSKCH 

— continued, 

the    Talae  of  the  subject-matter  in  dispute    does 
not  exceed  B50.    Nabit  Movdul  v.  Cholim  Mvllik 

[I.  L.  R.,  25  Calo.«  896 

Natt  Mahdal  «.  Badal  Mulliok 

[2  C.  W.  N.,  406 


4. 


Question    referred 


not  answered  on  the  ground  that  it  did  not  arise  in  the 
case.    GiBisH  Chandra  Lahuby  r.  Faeib  Chavd 

[B.  lu  B.y  Sup.  VoL»  603 

GopAL  Chundbb  Rot  r.  G00B90  Doss  Bot 

[B.  Ij.  B.,  Sup.  VoL,  764  note 

« 

See  also   Rak   Kanth    Chowdhby  v.  Bhusan 
MoHAK  Biswas,  per  Pbaoook,  C.J, 

LB.  Ii.  B.,  Sup.  Vol.,  26 :  W.  B.,  F.  B.,  188 

See    Eibtbb   Nabaik    Chowdhby    9.    Pbotap 
Chundbb  Bvbooah  .  W.  B.,  F.  B.,128 

6.  Kbmp  and  Mao- 


FHEBSOV,  JJ„  were  of  opinion  that  the  first  question 
referred  did  not  arise  in  the  case,  and  therefore  should 
not  have  been  answered.  Pbosonno  Coovab  Pal 
Chowdhby  v.  Kotlabh  Chtjndbb  Pal  Chowdhby 

[B.  Ii.  B.,  Sup.  VoL,  759 
2  IndL  Jur.,  N.  S.,  827 :  8  W.  B.,  428 


6. 


Difference    of  opinion   be- 


tween individual  Judges— Practice,— A  ques- 
tion arising  from  a  conflict  of  opinion  between 
individual  Judges  is  not>  properly  speaking,  the  sub- 
ject of  reference  to  a  Full  Bench.  Raj  Koomab 
Snran  v,  Sahbbzada  Boy  .  I.  Ii.  B.,  3  Calo.,  20 


7. 


Fraotioe — Regular      appeal — 


Special  appeal. — On  a  reference  to  a  Full  Bench 
from  a  special  appeal,  the  Full  Bench  will  decide  the 
special  appeal ;  but  on  a  reference  from  a  regular 
appeal  the  Full  Bench  will  .only  decide  the  point 
referred,  and  send  the  case  back  to  be  dealt  with 
by  the  Bench  which  made  the  reference.  Supdab 
Bbza  v.  Aif  jad  Ali 

[I.  L.  B.,  7  Calc.  70S:  10  C.  L.  B.,  121 


8. 


Power  oj  Full 


Bench  to  tend  case  bach  to  referring  Bench  for 
final  disposal— Sigh  Court,  Appellate  Side, 
Ch,  V,  rule  5.-— The  language  of  rule  5  of  Ch.  V 
of  the  Rules  of  the  High  Court,  Appellate  Side, 
relating  to  references  to  the  Full  Bench  in  criminal 
matters  is  sufficiently  wide  to  enable  the  Full  Bench 
to  send  a  case  back,  with  an  expression  of  opinion 
upon  the  point  of  law  raised,  to  the  Bench  which 
r^erred  it  for  flnal  disposal.  Ik  the  iiattbb  of 
Abdub  Rahhav    .        .    I.  Ii.  B.,  27  Cala,  889 

Abdub  Rahvav  V,  Empbbss  .  4  C.  W.  N.y  666 

and    Tper   Maglba^,  C,J,,    in  Nbmai    Chattabaj 
9.  Empbbss  .  .    4  C.  W.  N.,  646 

9. 


Matter  not  decided  in  order 

of  reference— i*V»i7a<to»  Act  (XV  of  1877 J, 
sch,  11,  art,  64 — Statement  of  account  unsigned — 
Cause  of  action,— The  plaintiffs  claimed  on  a  state- 
ment of  account  in  writing  dated  the  18th  October 
1877 ;  this  statement  of  account  was  not  signed  by  the 
defendant.    The  date  of  the  institution  of  the  suit 


BEFEBJSNCE      TO      FUIiL      BEITCS: 

— concluded. 

was  the  SOth  September  1880.  A  Diviuon  Bench  of 
the  High  Court  held  on  the  appeal  on  the  case  oom* 
ing  up  before  them  on  the  18th  October  1877  that 
the  suit  was  not  based  upon  any  express  contract 
made  between  the  parties ;  that  the  transaction  whicb 
took  place  on  that  date  did  not  constitute  an  implied 
contract ;  and  *  that  therefore  these  contentions 
were  not  open  to  the  plaintiffs,  but  the  Court  referred 
the  question  whether  the  plaintiffs'  claim,  so  far  as  it 
was  based  on  the  statement  of  account  on  the  ISth 
October  1877,  fell  witMn  art.  64  of  sch.  II  of 
Act  XV  of  1877.  Held  by  Mittbb,  Pbinsbp,  and 
McDoKE£L,  J  J, — That  the  question  referred  was 
a  matter  of  limitation  arising  in  the  case  which 
had  not  been  decided  in  the  order  of  reference, 
and  without  such  a  decision  the  case  could  not  be 
disposed  of ;  and  as  to  that  point,  that  the  statement 
of  account,  not  being  signed  by  the  defendant,  did 
not  fall  within  the  terms  of  art.  64  of  sch.  II  of 
Act  XY  of  1877.  Setd  by  Gabth,  C.J.,  and 
TOTTBNHAM,  J.— That  the  Division  Bench,  having 
held  that  the  transaction  afforded  no  basis  for  a  suit, 
had  disposed  of  the  case,  and  the  question  referred 
was  therefore  immaterial.  Dukhi  Sahtt  v.  Mahohbd 
BiKHir 

[I.  Ii.  B.,  10  Gala,  284:  18  C.  L.  B.»  446 


10. 


Matter  not  decided  in  or 


made  the  subject  of  reference— if ai^er  for 
aecision  hg  Full  Bench. — Per  Ttbbbu^,  J.,  that  in  a. 
reference  to  the  Full  Bench  the  only  matters  which 
can  legally  be  attended  to  are  the  cases  referred,  and 
it  is  not  competent  for  the  Full  Bench  to  review 
or  pronounce  judicial  opinions  upon  the  Courfa 
judgment  in  cases  which  have  been  finally  decided 
and  not  made  the  subject  of  reference.  Jagram 
Das  V.  Narain  Lai,  I.  L.  B.,  7  All.,  867,  and 
Afzal'un-nissa  Begam  v.  Al  Ali,  I.  L.  R.,8All.,  86» 
followed  and  explained.  Jadv  Rai  t,  Kaitizak 
HvsAiN  .        I.  Ij.  B.,  8  AIL,  676 

BBFEBENCSS  TO  HIGH  COTTBT-  CIVH. 
CASES. 

See  Civil  Pboobdxtbb  Codb,  1882,  B.  244 

— QUBSTIOKS  IN  EXBOTTTION  OF  DBOBBB. 

[I.  L.  B.,  11  Bom.»  67 

See  DiSTBicT  Judob,  JuBiSDiorioir  of. 

[I.  L.  B.,  11  Mad.,  88 

See  Maklatdabb  Cottbts  Act,  s.  17. 

[I.  Ii.  B.,  14  Bom.,  871 

See  Pbaotiob— Civil  Casbs— Rbfkbbh€8 
TO  High  Coubt. 

[L  Ii.  Bm  21  Bonu,  808 

See  Reoobdbb  ot  VLlsqoov. 

[I.  Ii.  B.,  26  Gala,  488 

See  Rboobdeb's  Act,  1863,  88.  22,  26. 

[4  B.  Ii.  B.,  a.  C  60 
.18W.B^27 
9W.B.,478 

See  Rbtibw— Obdbbs  svbjbot   to   Bb- 
TXBW  .    LlfcB.,  10.Bom.9  8& 
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DIOBST  OF  CASIS8. 
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JRSFEBXSNCB  TO  HIGH  COTTBT— CIVIL 
C  A  SES— continued. 

iSM  Bight  TO  Bbgin  .  18  B.  Ii.  B..  142 

See  Cabbb  uitdbb  Smaia  Caitsb  Coubt, 
MoBDBSiL— PsAtrriOB  AMD  Pbocbdubb 
— Bbfbbbnob  to  High  Covbt. 

See  Cabbs  uvdbb  Sicaix  Cavbb  Coubt, 
Pbbbidbnot  Towhb— Pbacticb  abd 
Pbocbdubb— Bbfbbbhcb  to  High 
Coubt. 

See  Stamp  Act,  1879,  b.  50. 

[L  I..  B..  15  KacU  259 

1, Question  for  reference— ^c^ 

XXUlof  2661,  #.  28—Qne$tion  arieing  on  appli- 
eaUon  for  rtfrf>».— S.  28,  Act  XXIII  of  1861, 
merely  authorized  the  reference  ot  inch  qnestioos  as 
might  arise  in  the  trial  of  the  snit,  and  not  of  questions 
arising^  on  an  application  for  a  review  of  judgment, 
which  cannot  in  any  sense  be  considered  as  the  trial 
of  a  suit.     Bobomallt  Dbo*  v  Bam  Sodot  Chuc- 

KBBBUTTY  17  W.  E.,  95 

2.  —    -    -  —  Question  ari»%ng 

on  application  for  review. — A  reference  cannot  be 
made  upon  an  application  for  a  review  of  judgment. 
Taum  Mubdal  v.  Watbon  &  Co.        17  W.  B.,  94 


8. 


Order    made    on 


application  for  probate — Court  of  concurrent  jur  if 
diction— Succession  Act  (X  of  1865 J,  ss.  282,  264 
-^Code  of  Civil  Procedure  (Act  X  oj  1877),  *.  617, 
—The  order  made  by  a  District  Judge  on  an  appU-. 
cation  for  probate,  not  being  a  final  order,  cannot  be 
referred  for  the  opinion  of  the  High  Court  under 
s.  617  of  the  Code  of  Civil  Procedure.  But  the  Court 
will,  under  certain  circumstances,  entertain  such  an 
application,  as  a  Court  of  concurrent  jurisdiction, 
under  s.  264  of  the  Succession  Act.    In  thb  mattbb 

OF  MOKORUB  MOOKBBIBB 

[I.  I..  B»  5  Calc.,  756 : 7  C.  Ii.  B.»  228 

4.  Ctct7   Procedure 


Code,  1877,  «.  6 17— Case  in  which  there  is  no  appeal, 
— It  is  only  when  a  matter  cannot  come  before  the 
High  Court  as  a  Court  of  appeal  that  a  reference  can 
be  made  under  s.  617  of  the  Civil  Procedure  Code 
(Act  X  of  1877).  Kbishba  Nath  Siboab  o.  Bam 
KumabDb   ....       7C.  Ii.B.»144 


5. 


Civil    Procedure 


Code,  1882,  s.  617— Final  decree  or  order.— k  Mun- 
sif»  being  of  opinion  that  he  had  no  jurisdiction  to  en- 
teitidn  a  particular  suit,  made  an  order  returning  the 
plaint  for  presentation  to  the  proper  Court.  An  ap- 
peal was  preferred,  under  s.  588  of  the  Civil  Procedure 
Code,  to  the  District  Judge,  who,  entertuning  doubts 
upon  the  question  of  jurisdiction,  referred  the  matter 
to  the  High  Court  under  s.  617.  Held  that,  inas- 
much as  the  order  of  the  Munsif  was  not  a  final 
decree  in  the  suit,  and  any  order  of  the  Judge  in 
appeal  disposing  of  the  plea  of  juriscUction  would  not 
amount  to  a  "final''  decree  within  the  meaning  of 
a.  617  of  the  Civil  Procedure  Code,  the  High  Court 
had  not  jurisdiction  to  entertain  the  reference.  B  am- 
PHUL  0.  Dubga      •  I.  L.  B.»  7  AIL,  816 


BXnPERSNCE  TO  HiaH  COTTBT— CTVUi 

CABEB— continued. 


6. 

Code, 


Civil     Procedure 


e'.  617 — Piefcrenoe  of  question  arising  in 
execution  of  a  decree— Final  decreh, — A  question 
arising  in  execution  of  a  decree  cannot  be  referred  for 
the  decision  of  the  High  Court  under  s.  617  of  the 
Civil  Procedure  Code  (Act  XIY  of  1882)  except 
where  the  decree  is  final.  Obibbtal  Loab  A^bocia- 
TioK  V.  Hatch  I.  la.  B.,  17  Bom..  785 


7. 


Civil    Prooedure 


Code,  1882,  s.  6l7~^Stag  of  execution— Amount  of 
eecurity  required  on  granting  stay  of  execution, 
Qiuestion  as  to. — The  defendant  in  a  redemption  suit, 
against  whom  a  decree  had  been  passed,  appealed  to 
the  High  Court,  which  oc  his  application  granted  the 
usual  stay  of  execution  pending  the  appeal,  upon 
security  being  given  by  him.  The  Subordinate  Judge, 
feeling  doubt  as  to  whether  the  actual  value  of  the 
property  or  the  value  stated  in  the  plaint  should  be 
regarded  in  fixing  the  security,  referred  tl^e  case  to 
the  High  Court  under  s.  617  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882).  Held,  even  assuming  that 
section  to  apply  to  a  proceeding  of  this  kind  under 
8.  64*,  that  no  reference  would  lie  under  s.  617  of  the 
Civil  Procedure  Code.  The  question  as  to  the  amount 
of  the  security  was  a  question  relating  to  execution  as 
contemplated  by  s.  244  of  the  Code,  and  therefore 
an  order  determining  that  question  would  be  appeal- 
able under  s.  2  of  the  Code.  Ishwabgab  r.  Chuda- 
BAUA  Mavabbai  .  I.  Ij.  B.»  12  Bom.»  80 


a 


Difference  of  opu 


nion  let veen  Judges  of  Dirision  Bench  on  reference 
—Civil  Procedure  Code  fl8S2J,  ss.  675,  647. --On  a 
reference  to  the  High  Court  under  the  Legal  Practi- 
tioners Act,  s.  575  of  the  Code  of  Civil  Pro<^ure,  pro- 
viding for  a  difference  of  opinion  between  the  Judges 
of  a  Division  Bench,  was  applied  and  read  with  s.  647  of 
the  Code,  and  the  case  was  referred  to  a  third  Judge. 

Ik  thb  mattbb  op  PuBVA  CHTTin>BB  Pa£ 

[4  C.  W.  N.,  888 


9. 


Cttji7    Procedure 


Code,  1882,  s.617— Pleader— Professional  conduct. 
-  S.  617  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882)  does  not  authurixe  a  reference,  except  on 
a  point  arising  in  a  litigation  between  parties  in  a 
suit,  or  appeal,  or  in  a  matter  wherein  the  Court  is 
called  on  to  adjudicate,  that  is,  to  pronounce  on  the 
opposite  pretensions  of  contending  parties.  A  pleader 
was  fined  B25  by  a  second  class  Subordinate  Judge 
for  refusing  to  act  on  behalf  of  his  client  after 
receipt  of  retaining  fee.  On  appeal,  the  District 
Judge  referred  the  matter  to  the  High  Court  under 
s.  617  of  the  Code  of  Civil  Pit)cedure  (Act  XIY  of 
1882).  Held  that  the  inquiry  into  the  pleader's, 
professional  conduct  was  of  a  disciplinary,  and  not 
litigious,  character.  The  fact  that  an  appeal  lay 
from  the  Subordinate  Judge  to  the  District  Judge 
did  not  make  it  litigious.  In  such  an  enquiry  no 
reference  could  properly  be  made  under  s.  617  of 
Act  XIY  of  1882.  Yeshvabt  Kabatan  Adabkab 
V.  Dbbovza  I.  Ii.  B.»  12  Bom.y  78 

10. Civil  Procedure 


Code  (1882J,  s.  edSA—Referenee  qf  ease  before 
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BBPBBBNCnB  TO  HIOH  COTTBT-CIVIL 
CASES  -  eontintua. 

judgment. — A  reference  to  the  High  Court  which 
applies  to  »  c&ie  before  judgment  is  not  authorized 
by  s.  646A  of  the  Civil  Procedure  Code.  Diwalbbai 
9.  Sadabhiydab  I.  If.  B.,  24  Bom.,  810 


11. 


Civil  Procedure 


Code,  *.  64fiB — Rejerence  hy  DUiriot  Judge  of 
prooeedin<i9  in  Small  Came  Court  attacked  for 
want  of  jurisdiction, — Before  a  District  Court  can 
make  a  reference  under  s.  646B  of  the  Civil  Procedure 
Code,  it  must  be  of  opinion  that  the  subordinate  Court 
has  erroneously  held  upon  the  point  of  jurisdiction 
in  regard  to  the  particular  suit  before  it,  and  that 
therefore  the  matter  is  one  in  which  the  interference 
of  the  Bigh  Court  should  be  sought.  The  word 
"  shall "  in  s.  646B,  cl.  (1),  is  not  mandatory,  but 
directory.    Madax  Qofal  r.  Bhaowav  Das 

[I.  la.  B.,  11  AIL.  804 


la. 


Civil  Procedure 


Code,  1^2,  «.  646 B — Reference  where  appeal  lies 
to  lower  Court — Case  in  which  Jurisdiction  of 
Small  Cause  Court  is  doubted, — A  suit  to  recover 
a  sum  of  money  as  payable  to  the  plaintiif  under  an 
award  which  was  contested  was  filed  in  a  subordinate 
Court  on  the  small  cause  side.  The  Subordinate 
Judge  returned  the  plaint,  being  of  opinion  that  the 
suit  was  not  cognizable  by  a  Court  of  Small  Causes. 
'J  he  plaint  was  then  presented  in  the  Court  of  the 
District  Munsif  as  an  ordinary  suit,  but  the  District 
Munsif  returned  it  on  the  ground  that  the  suit 
was  cognizable  by  a  Court  of  Small  Causes.  The 
plaintiff  then  applied  to  the  District  Judge  to  submit 
the  record  for  the  orders  of  the  High  Court.  Seld 
that  the  District  Judge  was  bound  to  submit  the 
record  to  the  High  Court  under  s.  646B  of  the  Code 
of  Civil  Prrxedure  on  the  requisition  of  the  plaintiff, 
although  the  plaintiff  might  have  appealed  to  the 
District  Court  against  the  order  of  the  District 
Munsif.    SiMSON  V,  MoMabteb 

[LIi.B.,18Mad..844 

18.  Civil  Procedure 

Code,  s.  646 B^  Civil  Procedure  Code  Amendment 
Act  (VII  of  1888),  s,  60— Provincial  Small  Cause 
Court  Act  (IX  of  1897),  s.  16— Power  of  High  Covrt 
on  reference  under  s,  646  B, — Notwithstanding  s.  16 
of  the  Provincial  Small  Cause  Courts  Act,  the  High 
Court  has,  on  a  case  being  submitted  to  it  under 
s.  646B  of  the  Civil  Procedure  Code,  full  power  to 
consider  the  matter  of  jurisdiction  or  to  deal  with  it 
on  the  merits,  so  as  lo  do  substantial  justice  without 
putting  the  parties  to  the  expense  of  a  fresh  trial. 

SUBBSH  CfllTNDBB  MAITBA  v.  EbTBTO  BaNGINI  DaSI 

[LIi.  B.,  21  Calc,  249 


U. 


Ajmere  Court  Re- 


gulation (I  of  1877),  s,  18  et  seq.  -  Reference 
hg  Commissioner  of  Ajmere — Powers  of  High  Court 
— Jurisdiction,  -  Held  that,  where  a  point  of  law  or 
a  question  as  to  the  construction  of  a  document  is 
referred  to  the  High  Court  by  an  order  purporting  to 
be  made  under  s.  18  of  the  Ajmere  Courts  Begulation, 
the  High  Court  cannot  consider  whether  the  point 
referred  arises  in  the  case  in  which  the  reference 
before  it  has  been  made  or  not ;  but  its  functions  are 


BEFEBENCE  TO  HIOH  COTTBT-CIVIL 

OASEB— concluded, 

limited  to  pronouncing  an  opinion  on  any  point  which 
may  be  so  referred  to  it.  Kalian  Max  r.  Bax 
EiBBBK  .  I.  Ii.  B.,  21  AIL,  laS 


BEFEBEia'CE  TO 
MINAI.  CASES. 


HIOH  COUBT— CRI- 


death. 


See  CoUBBBL  .  9  B.  I«.  R.,  417 

[L  I«.  B.,  1  Bom^  64 

See   Fleadbb— Apfointmbbt    ai7i>     Ap- 

PEABABCB     .  .  6  B.  Ii.  B.«  Ap.»  46 

[17  W.  B.,  Cr..  87 

See     Pbaotiob— Cbikihai.     Cases — fix- 

TBBBNCB  TO  Hi  OH  CoUBT. 

[L  Ii.  B.,  18  Calo.»  186 

See  BiOBT  TO  Bbqdt   .    9  B.  K  K.,  417 

[20  W.  B..  Cr.,  88 
1. 1«.  B.,  8  Bom.,  200 

See  Casbs  tthdbb  Vbbdiot  of  Jubt— 

FOWBB  TO  INTBRPBBB  WITH  VbBDICTS. 

[L  Ii.  B.,  19  Calc,  SQO 
for  confirmation  of  sentenoe  of 


1. 


See  Cbimikal  Pbocbdubb  Codes,  s.  374. 

[5  N.  W.,  180 

See  Cbihinal  Pboobdubb  Codes,  s.  376. 

[I.  Ii.  B,  1  Bom.,  689 

19  W.  B.,  Cp.,  67 

2  C.  W.  K,  49 

—  Bight  of- 

See  Ofpbnob  bbfobb  Pbkal  Code. 

[I.  L.  B.,  1  AIL,  599 

Discretion  of  Magistrate— 


Criminal  Procedure  Code,  1872,  s,  2if6.—A  MagiB' 
trate  sboald,  under  g.  296,  Criminal  Procedure  Code, 
exercise  a  discretion  as  to  whetber  he  will  refer  a  case 
to  the  High  Court,  and  is  not  bound  to  refer  every 
case  in  which  he  may  detect  an  error.  3  W.  R„  Cr.p 
Let,  5,  explained.  Nibabux  Chvbdbb  Dass  v, 
Bhuggobuttt  CHUiiy  Chattebjbb 

[20  W.  B.,  Cr.,  40 


2. 


Power   to    refer — Power    of 


Joint  Magistrate — Criminal  Procedure  Code,  1861, 
9,  434, — A  Joint  Magistrate  of  a  district  had  no 
power  to  make  a  reference  to  the  High  Court  under 
s.  484  of  the  Code  of  Criminal  Procedure.  Such 
references  can  be  made  only  by  the  Sessions  Judge  or 
by  the  Magistrate  of  a  district.  Qubbn  r.  Cbooba- 
MONi  Sant  .      14  W.  B.,  Cr.,  85 


8. 


Power  of  Magis* 


trate — Case  heard  hy  Sessions  Judge. — One  of  tfro 
prisoners,  who  were  tried  jointly  before  a  Bench  of 
Magistrates  on  the  complaint  of  the  District  Magis- 
trate, appealed  to  the  Sessions  Judge  and  was  ac- 
quitted. The  District  Magistrate  thereupon,  under 
ss.  296  and  297  of  the  Criminal  Procedure  Code,  1872, 
transmitted  the  proceedings  in  the  case  to  the  High 
Court,  and  asked  that  they  might  be  quashed  on  the 
ground  that  there  had  been  a  failure  of  jnsUoe. 
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Held  that  the  Magistrate  was  not  competent  to  refer 
the  proceedings  St  a  superior  Court  to  the  High 
Court.    In  thb  uattbb  of  Datjd 

[0  C.  I..  B.,  246 

4. —  Power  of  Magie- 

irate — Order  of  Appellate  Court — Criminal  Proee^ 
dure  Code  (Act  X  of  1S72J, ««.  295, 296,  and  297.— 
A  District  Magistrate,  being  of  opinion  that  the 
Sessions  Judge  had  on  appeal  improperly  set  a^ide  a 
conviction  made  by  a  Cantonment  Magistrate,  referred 
the  matter  to  the  High  Court  under  s.  297  of  the 
Cede  of  Criminal  Procedure.  Reld  that  the  Magis- 
trate had  no  power  to  make  such  a  reference.     Iv 

THE  If  ATTBB  OF  THB  FBTITIOV  OF  BAM  LAX.       EVP- 

BB83  V.  Rak  Lall               I.  Ii.  B.,  8  Calc.»  875 
6. Praoiiee — Crimi- 


nal Procedure  Code,  ».  4S8 — Reference  htf  Dietriet 
Magittrate  of  proceeding  of  Seseione  Judge. — A 
Disfarict  Magistrate  who  considers  that  there  has  been 
a  miscarriage  of  justice  in  the .  Court  of  Session 
should  not  report  the  case  to  the  High  Court  frr 
orders  under  s.  488  of  the  Criminal  Procedure  Code, 
but  should  communicate  with  the  Public  Prosecutor 
as  to  the  case  in  which  he  thinks  such  miscarriage 
has  occurred,  and  inirite  his  assistance  to  move  the 
Court  with  regard  to  it.  Qubbit-Eufbbbs  r.  Shbbb 
SiNaH.        .  I.Ii.B.,  9  AIL.862 


6. 


Criminal     Proec' 


dure  Code,  s.  438 — Reference  hg  Magistrate  of 
orders  passed  hy  Sessions  Judge, — A  Magistrate  is 
not  justified  in  referring  under  s.  438  of  the  Criminal 
Procedure  Code  orders  passed  hy  the  Sessions  Judge 
on  appeal,  except  in  very  special  cases.  Qufien* 
Empress  v.  Shere  Singh,  J.  L.  R.,  9  All.,  362, 
referred  to.    Qubbv-Empbbbs  r.  ZOB  Sikoh 

[I.  Ii.  B.,  10  A1L»  140 

7.  Criminal  Ppoce* 

dure  Code  flS82Jy  s.  ^S^  Vomer  of  the  District 
Magistrate  to  question  the  propriety  of  finding  and 
sentence  hy  the  Sesiions  Judge — Criminal  Proce* 
dure  Code,  as.  435  and  439. — The  power  conferred  by 
s,  488  read  with  s.  435  of  the  Criminal  Procedure  Code 
upon  a  District  Magistrate  to  make  a  reference  to  the 
High  Court  refers  clearly  to  a  "proceeding  before 
any  inferior  Criminal  Court.''  By  the  words  "or 
otherwise "  in  s.  438  the  Legislature  never  intended 
to  give  to  a  Magistrate  the  power  to  question  the 
propriety  of  a  judgment  or  sentence  by  a  superior 
criminal  authority ;  nor  by  the  use  of  the  words  "or 
which  has  been  reported  for  orders  "  in  s.  489  could  it 
have  been  intended  that  such  report  might  be  made  by 
an  inferior  criminal  authority  with  respect  to  a  pro- 
ceeding by  a  superior  authority.  Quebn-Emfbbss  9. 
Eabahdi       .        .        .  I.  Ii.  B.,  28  Calc,  260 

8. Criminal   Procc 


dure  Code  (1882),  s.  438— Power  of  the  District 
Magistrate  to  refer  to  the  High  Court  a  ease  in 
which  the  Sessions  Court  has]  under  s.  123,  refused 
to  confirm  his  order  under  s,  118  of  the  Code. — 
S.  438  of  the  Criminal  Procedure  Code  does  not 
authorize  the  District  Magistrate  to  refer  to  the  High 


Court  a  case  in  which  the  Sessions  Court  has,  under 
s.  128  of  the  Code,  refused  to  confirm  his  order  under 
s.  118.  If  the  District  Magistrate,  as  the  officer 
responsible  for  the  peace  of  his  district,  is  dissatisfied 
with  any  such  order,  his  proper  course  is  to  ask  the 
Public  Prosecutor  to  move  the  High  Court  for  the 
revision  of  the  same.    Qubbn-Ehpbbbs  v.  Jahandi 

[I.  Ii.  B.,  23  Cala.  249 

9. Criminal  Proec 

dure  Code,  1882,  s,  307— Duty  of  Sessions  Judge 
as  to  referring  cases  tried  with  a  jury. — The  discre- 
tionary power  to  refer  cases  conferred  on  Sessions 
Judges  by  Criminal  Procedure  Code,  s.  307,  should 
always  be  exercised  when  the  Judge  thinks  that  the 
verdict  is  not  supported  by  the  evidence.  QuBBir- 
Emfbbbs  r.  GuBUTADir  .    I.  Ii.  B.,  18  Mad.,  8^ 

10.  Criminal  Proce- 

dure  Code,  1882,  s.  307—  Reference  necessary  for  ends 
of  justice, — A  reference  under  s.  807  of  the  Criminal 
Procedure  Code  should  be  made  when  the  Judge  is 
"clearly  of  opinion"  that  he  should  do  so  for  the 
ends  of  justice.    Sitbja  Eubmi  f.  Qitbbn-Empbbss 

[I.  Ii.  B.»  25  Calo.,  566 

11. Criminal  Proce* 

dure  Code,  1898,  s.  269,  cL  3,  and  s.  307— Trial  by 
jury  of  an  offence  triable  with  the  aid  of  assessors. 
— ^The  accused  was  tried  by  a  jury  on  four  charges : 
(1)  forgery.  (2)  using  a  forged  document,  (3)  criminal 
misappropriation,  and  (4)  attempting  to  use  a  forged 
document  as  genuine.  The  jury  returned  a  unani- 
mous verdict  of  "not  guilty"  on  all  the  charges. 
The  Sessions  Judge  agreed  with  the  jury  in  their 
verdict  on  the  1  st,  2nd,  and  4th  charges,  but  he  differed 
from  them  ontheSrd  charge,  which  was  criminal  mis- 
appropriation. This  offence  was  not  triable  by  a  jury, 
and  ought  therefore,  under  cl.  3  of  s.  269  of  the 
Criminal  Procedure  Code  (Act  Y  of  1898),  to  have 
been  tried  by  the  Sessions  Judge  with  the  aid  of  the 
jurors  as  assessors*  Nevertheless,  the  Judge  toDk  the 
verdict  of  the  jury  upon  this  charge,  and.  differing 
from  it,  referred  the  case  to  the  High  Court  under 
s.  807  of  the  Code,  ffeld  that,  although  the  proce- 
dure of  the  Sessions  Judge  was  irregular,  the  trial  by 
jury  must  be  accepted  as  legal,  and  the  case  as  one 
that  could  be  referred  to  the  High  Court  under  s.  307 
of  the  Criminal  Procedure  Code.  QirBsy-EifFBBss  r. 
Jatbak  Habibhai        .    I.  Ij.  B.»  28  Bom.,  898 


12. 


Code  of  Criminal 


Procedure  (Act  V  ofl89SJ,es.  369,307—  Verdict  of 
a  jury.  Acceptance  of,  by  Sessions  Judge — Reference 
to  High  Court  for  decision  on  a  reconsideration  of 
verdict — Sessions  Judge,  Power  of, — It  is  not  open  to 
a  Sessions  Judge,  when  he  has  once  accepted  the 
verdict  of  the  jury  and  has  postponed  the  case  for 
passing  sentence,  to  reconsider  his  order  and  to  refer 
the  case  to  the  High  Court  under  s.  807,  Criminal  Pro- 
cedure Code,  but  he  must  pass  sentence  on  the  persons 
awaiting  sentence  on  the  verdict.  Qubbn-Evfbbbs 
V.  MoJAHUB  Bahxan  .  4  C.  W.  N.,  883 

18. Mode  of  reference— CrtWiia^ 

Procedure  Code,  1861,  s.  434  -Reasons  for  refer* 
enee  by  Judge. — A  Sessions  Judge,  in  rdf erring  a 
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^case  under  s.  484  of  tbe  Code  of  Criminal  Procedure, 
should  state  reasons  of  his  own  for  the  reference,  and 
not  merely  send  up  the  reasons  which  may  have  been 
left  by  his  predecessor.  Batool  NABHto  v.  Bhtto- 
LOO  Chowkbebar  .    10  W.  B.,  Cr.,  60 


14. 


Criminal  Proce- 


dure  Code  (Aet  V  of  1898),  e.  307^:Power  of 
Judge  in  dealing  with  evidence*— In  making  a  re- 
ference under  s.  807  of  the  Code  of  Criminal  Pro* 
cednre  the  Sessions  Judge  is  limited  to  the  evidence 
at  the  trial  which  was  before  the  jnrv.  Qubbk-Kic- 
PBB88  V.  Jadub  Da8     .    I.  Ii.  B.,  37  Calo.,  206 

[4  C.  W.  W..  129 

16. Question   as  to  validity  of 

.  commitment— Crtmtflkx^  Procedure  Code,  1872, 
#.  ^96 — Power  of  Seeeione  Court  to  set  aeide  com- 
mitment.  -  The  Court  of  Session  has  no  power  to  set 
aside  a  commitment  made  under  its  dUrection.  If 
it  doubts  the  legality  of  the  commitment,  it  should 
make  a  reference  to  the  High  Court.     In  thb  mat- 

TBB  07  THB  FBTETIOV  07  HaSSAN  BazA  KhAN 

[7  W.  W..  811 


10. 


Order    contrary  to    la-w- 


Seeeione  Judge — Criminal  Procedure  Code,  1872, 
«.  296.- Where  a  Sessions  Judge  considers  that  a 
judgment  or  order  is  contrary  to  law,  or  that  the 
punishment  is  too  severe,  he  should  report  the  pro- 
ceedings to  the  High  Court  in  the  manner  prescribed 
by  the  circular  order  of  15th  July  1868,  which  is 
applicable  to  references  under  s.  296  of  the  Code  of 
Criminal  Procedure,  1872.  Bajeisto  Paul  v.  Kit- 
TYAinTND  Paul  .    20  W.  B.,  Cr.,  60 


17. 


Question     of    jurisdiction 


pending  trial— JZ^^rence  under  e.  296  of  Aet  X 
of  1872  by  Court  of  Se9eion,—A  Court  of  Session, 
after  it  had  asked  the  assessors  their  opinion  in  a  case 
which  was  being  tried  by  it,  suspended  the  trial  of 
the  case  and  msAe  a  reference  to  the  High  Court 
under  s.  296  of  Act  X  of  1872,  on  a  question  of 
juri«£ction  which  had  arisen  in  the  trial  of  the  case. 
Keld  that  it  was  not  intended  that  that  section 
should  be  so  used,  and  the  Court  of  Session  must 
dispose  of  such  question  itself.  Eicpbbbb  ot  Ibdia 
9.  Bhup  SnraH  .    I.  L.  B..  2  AIL,  771 


18. 


Qusstion  of  snfflciency  of 


evidence  -  Criminal  Procedure  Code,  1861,  e.  434, 
— S.  434  of  the  Code  of  Criminal  Procedure,  1861, 
contemplated  reference  to  the  High  Court  in  cases 
where  the  sentence  or  order  is  contrary  to  law. 
A  case  where  a  Magistrate  had  convicted  of  an  offence 
on  the  evidence  of  one  witness  whom  he  considered 
credible  was  held  not  a  proper  subject  of  reference  to 
the  High  Court.    QVBBir  v.  Bihdu 

[8  W.  R,  Or.,  60 


19. 


Power   of  High  Court   on 


reference— Crimtna/  Procedure  Code,  188$,  e.  434. 
— ^The  power  exercised  by  a  Coart  sitting  as  a  Court 
to  decide  questions  of  law  reserved  in  criminal  cases 
under  s.  434  of  the  Criminal  Procedure  Code  (X  of 
1882)  is  the  power  of  review,  and  the  Court  is  a 
Court  of  Bef  erence  and  Bevision«  Qitbbk.Bicpbbbs 
9.  AppA'SiTBBAirA  Mbbdbb  I.  Ii.  B.»  8  Bom.»  200 


BEFEBSNCE  TO  HIOH  COUBT-'CBI. 
MINAIi  CAGEB—eontinued. 


20. 


Reference    made 


«fithouiJuri9diotion.—lJpon  a  reference  made  with- 
out jurisdiction,  the  High  Court  has  no  power  to 
act  in  conaiderinir  the  merits  of  the  case  on  tbe  evi- 
dence.    QUEBN-ElCPBBSS  V.  ^OJAHUB  RaHHAK 

[4  a  W.  N.,  888 


21 


Criminal  Proce^ 
dure  Code  (Act  X  ofl872J,  s.466  ;  (Aet  Xofl872J, 
».  197  -  Ground e  for  non-interference— Oozernmemi 
order*  ae  to  tribunal  for  trial  of  officials — Magie^ 
trate.  Jurisdiction  of. -In  1890  the  Collector  of 
Oanjam  reported  to  the  Board  of  Kevenue  a  charge 
of  bribery,  etc.,  against  a  Sub*Magistrate  and  re- 
ceived directions  to  send  the  case  for  trial  to  some 
Magistrate  other  than  himself,  or  the  Principal  Aarist- 
ant  Magistrate.  He  accordingly  sent  it  to  the  Senior 
Assistant  Magistrate  of  Berhampore;  the  accused 
was  convicted,  but  he  appealed  to  the  Sessions  Judges 
wb)  held  that  the  Magistrate  had  jurisdiction  to  try 
it,  but  reversed  the  conviction  on  the  merits.  The 
Government  did  not  appeal  agunst  the  acquittal  of 
the  accused,  but  the  District  Magistrate  referred  to 
the  High  Court  the  question  whether  the  Magistrate 
had  jurisdiction.  Held,  on  the  reference,  that  it 
was  not  a  case  for  the  interference  of  the  High 
Conrt,  because  (1)  it  was  not  shown  that  the  Magis- 
trate had  acted  without  jurisdiction;  (2)  Govern- 
ment had  not  appealed  against  the  acquittal  by  the 
Sessions  Judge  who  had  tried  and  determined  the 
question  of  jurisdiction.  Qitbbn-Empbbbs  t.  Bahoa 
UAU    ....        I.  Ii.  B^  16  Mad«  86 

If  legality  impro* 


eeedidgs — Criminal  Procedure  Code,  1861,  #.  434. — 
The  Court  can  only  interfere  under  s.  434,  Code  of 
Criminal  Procedure,  when  there  is  some  illegality 
in  the  pro::eedings  of  a  lower  Court.  Qvbbv  «.  Jot 
EiBHBK  Lall  .12  W.  B.,  Cr.,  46 


28. 


Criminal  Proce* 


dure  Code,  s,  307 — Trial  bg  jurg — Verdict  of  ae* 
quittal — High  Court's  power  of  interference  with  the 
verdict  of  a  Jnrv.  —In  a  case  referred  under  s.  807 
of  the  Criminal  Procedure  Code  (Act  X  of  1882),  the 
High  Court  will  not,  as  a  rule,  interfere  with*  the 
ve^ict  of  a  jury,  except  when  it  is  shown  to  be 
clearly  and  manifestly  wrong.  Quebv-Empbbbs  v, 
Makia  Datal  .    I.  Ii.  B.»  10  Bom^  407 


24. 


Criminal  Proee* 


dure  Code,  s.  307 — Powers  of  High  Court  under 
«.  307— Criminal  Procedure  Code,  ss.  418, 423  (d). 
— No  trial  can  be,  legally  speaking,  concluded  until 
judgment  and  sentence  are  passed,  and  the  trial  of  a 
case  referred  by  a  Sessions  Judge  to  the  High  Court 
under  s.  807  of  the  Criminal  Procedure  Code  remains 
open  for  the  High  Court  to  conclude  and  complete, 
either  by  maintainbg  the  \  erdict  of  the  jury  and  caus- 
ing judgment  of  acquittal  to  be  recorded,  or  by  setting 
aside  the  verdict  of  acquittal,  and  cauring  conviction 
and  sentence  to  be  entered  against  the  accused.  The 
provinons  of  s.  807  of  the  Criminal  Procedure  Code  are 
not  in  any  way  cut  down  by  ss.  418  and  428 ;  and  the 
High  Court  has  power,  under  s.  807,  to  interfere  with 
the  verdict  of  the  jury  where  the  verdict  is  perrerse 
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or  obtiiBe,  and  the  ends  of  jnstice  require  that  such 
perverse  finding:  should  be  set  right.  The  power  of 
the  High  Court  is  not  limited  to  interference  on 
questions  of  law,  i,e,,  misdirection  by  the  Judge,  or 
misapprehension  by  the  jury  of  the  Judge's  directions 
on  points  of  law.    Qubbk-Emfkbs^  v,  MoCabtht 

[I.X.  B.,  9  All.,  420 


25. 


Quettion  as    to 


eredihilify  of  wifnestea — Criminal  Procedure  Code, 
1861, «.  434,— S,  434  gave  the  High  Court  no  power 
to  interfere  in  a  case  where  the  difference  of  opinion 
between  the  Magistrate  and  the  Judge  was  as  to  the 
credibility  of  witnesses.  The  Magistrate's  order  may 
be  an  improper  one,  but,  if  passed  on  legally  sufficient 
evidence,  it  cannot  be  called  illegal.    Oodla  «.  Babkat 

[18  W.  B.,  Cif.,  7 

In  tbb  xaitbb  ot  Bamdhttk  Muvdlb 

[18  W.  K.,  Or.,  88 

26. —  Criminal  Proce- 

dure  Code,  1872, ».  296—AequiUal  5y  Magistrate.— 
When  a  Magistrate,  having  ^led  onthe prisoners  f i-r 
their  defence,  takes  the  evidence  of  a  witness  and 
finally  acquits  them  of  the  charge,  the  High  Court 
had  no  power  to  interfere  upon  a  reference  made  to 
it  under  s.  296,  Act  X  of  1872.  Okhot  Tbli  v. 
MoDHoo'  Shbixh  .        .        .    19  W.  R.,  Cr.,  55 


27. 


Criminal  Proce^ 


dure  Code,  1872,  s.  296'-Order  of  Magistrate  rejeet- 
ing  application  for  restitution  of  forfeited  property. 
—The  High  Court  declined,  on  a  reference  under 
s.  296,  Code  of  Criminal  Procedure,  to  interfere  with 
the  order  of  a  Magistrate  rejecting  an  application  for 
the  restitution  of  property  which  had  been  sold  some 
yearn  ago  under  the  provisions  of  ss.  183  and  184  of 
the  Code.  The  proper  mode  of  raising  the  question 
as  to  the  propriety  of  the  order  would  be  by  a  regular 
suit  against  the  Government.    In  tbb  matibb  ov 

THB  PICTITIOH  OV  GhTTXUBDBB  SiNOH 

[28  W.  R.,  Cr.,  80 


28. 


-  Taking    up     on 


reference  case  where  sentence  of  imprisonment  had 
expired, — Where  the  imprisonment  awarded  on  a 
summary  conviction  before  a  Magistrate  had  already 
expired,  the  High  Court  declined  to  go  mto  the  case 
on  a  reference  from  the  Sessions  Judge,  becaase  it 
would  be  no  advantage  to  the  prisoner  to  do  so,  and 
because,  if  the  Magistrate's  proceedings  were  quashed, 
the  prisoner  would  be  put  to  the  risk  of  being  tried 
•gain  for  the  offence  with  which  he  had  been  charged. 
KopiL  DoLAi  V.  Kanhai  Jbhva 

[24  W.  R,  Cr..  71 


29. 


Bight    of   counsel    to     be 


heard— CrtmtiiaZ  Procedure  Code,  1872,  s,  296.— 
Counsel  cannot  claim  as  of  right  to  be  heard  on  a 
reference  to  the  High  Court  under  s.  296  of  the  Crimi- 
nal Procedure  Code.    Bbq.  v.  Dbtam a 

[I.  Ii.  R.,  1  Bom..  04 

Se0  Aboblo  c.  Cabqul  9  B.  Ii.  R.,  417 

T0i.1V 


BEFOBMATOBY  SCHOOIiS  ACT  (V  OP 
1870). 

88.  2.  7. 

See     Magistbatb,     Jubis  diction     ov — 

POWEBS   07  MaQISTBATBS. 

[I.  Ii.  B..  12  Mad..  94 


Reformatory  Schools  Act  (Till 

of  im),  s.l,  els,  2, 3,  and  s.  8— Criminal  Procedure 
Code  (Act  X  of  1882),  s.  3  and  s.  399— Criminal  Pro- 
cedure Code  (Act  X  of  1872J,  s.  318,— The  accnsed 
was  convicted  of  the  offence  under  s.  467  of  the  Penal 
Code  by  the  Deputy  Magistrate  of  Barisal,  who  found 
that  the  accused  was  a  boy  of  fourteen  or  fifteen  years, 
decidedly  under  sixteen,  and  passed  the  following 
order :  '« I  find  Ahmad  Ali,  boy,  guUty  of  house  break- 
ing  by  night  for  the  purpose  of  committing  theft, 
and  instead  of  being  imprisoned  in  the  jail  under  s.  467 
of  the  Penal  Code,  I  direct,  under  s.  899  of  the  Crinu- 
nal  Procedure  Code  and  s.  7  of  Act  V  of  1876,  that 
Ahmad  Ali  be  confined  in  the  Calcutta  Beformatory 
for  two  years  for  training  in  some  branch  of  useful 
industry."  ffeld  that  the  order  could  not  be  sua* 
tained  under  s.  7of  Act  V  of  1876,  as  that  Act  had  been 
repealed  before  the  date  of  the  order  and  the  commie- 
sion  of  the  offence,  nor  under  s.  8  of  Act  VI II  of  1897, 
as  the  order  does  not  comply  with  the  provisions  of  the 
latter  Act.  Held  further  that,  s.  818  of  the  Criminal 
Procedure  Code  (Act  X  of  1872)  having  heen  repealed 
hy  s.  2  of  Act  V  of  1876,  the  corresponding  s.  899  of 
present  Criminal  Procedure  Code  (Act  X  of  1882) 
mfast  also  be  held  by  virtue  of  s.  8  of  the  Code  to  have 
bflcn  repealed  in  the  provinces,  including  Bengal,  to 
which  Act  V  of  1876  was  extended.  The  repeal  of  a 
statute  repealing  another  statute  does  not  revive  the 
repealed  statute.  The  Uw  in  India,  as  embodied  in 
s.  7  of  the  General  CUuses  Act  (X  of  1897),  is  the  same 
as  the  law  in  EngUnd.  QueewSmpress  v.  Madasami, 
I,  L.  22.,  12  Mad,,  94,  and  Queet^Empress  v.  Manaji, 
I.  L.  JK.,  14  Bom.,  381,  referred  to  and  approved  of. 
Dbpvtt  Lboal  Bbhbmbbavobb  v.  Ahmad  Ali 

[I.  Ii.  B.»  25  Calo.,  388 
2C.W.ir.,U 

; B.  S— Magistrate's    duty  under  that 

section  to  ascertain  the  prisoner's  age — Nature  ^ 
proceeding  under  that  section — Sigh  Court's  power 
of  revising  such  proceeding— Criminal  Procedure 
Code  (Act  X  of  1882J,  ss.  4  and  435— Judicial 
proceeding. — A  Msgistrate  acting  under  s.  8  of  the 
Beformatory  Seliools  Act  (Y  of  1876)  is  bound  to 
ascertain  the  age  of  the  prisoner,  and,  in  accordance 
with  that  finding,  to  direct  the  confinement  in  a 
reformatory  according  to  the  rules  made  under  s.  22  of 
the  Act.  It  is  not  sufficient  for  the  Magistrate  merely 
to  find  that  the  prisoner  is  under  a  ]^u^icu]ar  age. 
Under  s.  8  of  the  Act,  evidence  may  be  taken  by  the 
Magistrate  as  to  the  age  of  the  prisoner ;  and  as  the 
proceecQng  of  the  Magistrate  involves  the  alteration 
of  a  sentence  after  the  exercise  of  judicial  discretion, 
such  proceeding  is  clearly  a  jodicial  proceeding  within 
the  meanmg  of  ss.  4  and  486  of  the  Code  of  Criminal 
Procedure  (Act  X  of  1882).  The  High  Court  is 
therefore  competent  to  exercise  its  revisional  jurisdic- 
tion in  such  cases.    Qubbk-Eufsbsb  «.  Mabaji 

[I.  Ii.  B..  14  Bom.,  881 

11  A 
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l&IQ)— concluded, 

1,  __«_-^ —  B.  22  ~  Oorernment  Noiification 
(India)'No,  173  of  i fie  14th  March  1^89—Senience, 
— Where  a  boy  over  fourteen,  but  otherwise  of 
uncertain  age,  was  ordered  upon  conviction  by  a 
Magistrate  to  be  detained  in  a  Reformatory  School  for 
two  years, — Beld  that  such  sentence,  having  regard 
to  the  rule  made  by  the  Governor- General  in  Council  on 
the  14th  March  1889  under  s.  22  of  Act  V  of  1876, 
was  illegal.  The  proper  course  for  the  Ma^ristrate  to 
have  adopted  with  reference  to  the  above-mentioned 
rules  was  to  have  ascertained,  as  near  as  might  be,  the 
rzact  age  of  the  offender  and  sentenced  him  to  a 
specified  period  of  detention,  which  should  be  that 
elapsing  between  his  conviction  and  the  attainment  by 
him  of  the  age  of  eighteen  years.  Qubfn-Empresb 
V.  Nabaiv  .  I.  li.  B.,  15  All.,  808 


2. 


JBt,Bformaiory    Schools  Act 


(VIII  of  1897) 9  #.  2 — Period  of  detention  in  reform^ 
atorySmlee  under  4ct  of  187S.—Beld  by 
Sbefhibd,  OfTg*  CJ.,  affirming  the  judgment  of 
MOOBB,  J.  (Dayixs,  J,,  dissenting),  that  the  rales 
made  by  Government  under  Act  V  of  1876  must  be 
deemed  to  have  been  made  under  Act  VIII  of  1897  ; 
and  that  Magistrates  acting  under  Act  YIII  of  1897 
must  order  the  detention  of  a  juYcnile  offender  until 
he  attains  the  age  of  eighteen.  Quebk-Kiipbxbs  r. 
Bamalibgam  .        .  I.  Ii.  B.,  21  Mad.»  480 

BXIFOBMATOBY  SCHOOIiS  ACT   (VIU 
OF  1807). 

88.  8,  Bp  11 — Recording  of  and  finding 

on  evidence  at  to  age  of  offender — Juriedictioa 
of  Sessione  Judge  ae  a  Court  of  appeal  to  pate 
order  for  detention  in  reformatory  school  in 
lieu  of  imprisonment,— A  Sessions  Judge  can  on 
appeal  from  a  Magistrate  pass  an  order  for  detention 
in  a  reformatory  schcol  in  supersession  of  an  order  for 
imprisonment.  But  he  can  only  do  so  when  he  has 
before  him  evidence  as  to  the  age  of  the  accnsed, 
otherwise  he  must  take  evidence  under  s.  1}  of  the 
Act,  and  record  a  finding  stating  the  age,  and  then 
with  reference  to  such  finding  pass  a  sentence  within 
the  terms  of  the  Beformatory  Schools  Act  and  the 
rules  made  by  the  Local  Government  thei-eunder. 
Dbputt  Lbgal  Bbxbxbbanobb  v.  Kopil  Kahab 

[4  C.  W.  N.,  225 

8. 16  and  88. 8, 11,  and  Bl^Bule 


framed  Ig  the  Local  Oovemment — Youthful  offender 
— Svidence  of  age — Order  not  properly  pasted— 
Penal  Code  (Act  XLVofl860J,  s,  83.— If  an  order 
for  detention  in  a  reformatory  schcol  in  substitution 
for  transportation  or  imprisonment  be  not  properly 
passed,  a  Ccurt  is  not  debarred  by  s.  6  of  the  Beforma- 
tory Schools  Act  (YIII  of  1897)  from  altering  or 
reversing  such  order.  A  boy  of  about  9  years  of  age 
was  found  in  the  grounds  of  the  residence  of  the 
Commissioner  of  Patna  at  8  A.K.  in  the  morning  with 
a  brass  lota  in  his  hand.  He  was  tried  summarily 
and,  without  any  preliminary  inquiry  as  to  the  age  of 
the  boy  being  made,  was  sentenced  to  three  months' 
rigorous  imprisonment,  or  in  lieu  thereof  to  be  detained 
in  a  reformatory  school  for  seven  years.     Beld  the 


BEFOBMATOBT  SCHOOLS  ACT  (VHI 
OF  1897)— continu9d. 

accused  did  not  come  within  the  definition  of  "youth- 
ful offenders "  as  given  in  the  rules  framed  by  the 
Local  Government  under  s.  8  of  the  Beformatorr 
Schools  Actj  and  the  offence  of  the  accused  being  his 
first  offence,  the  case  should  have  been  dealt  with 
under  s.  81  of  the  Act.  It  is  not  that  a  Magistrate  is 
under  no  circumstances  competent  to  find  from  the 
appearance  of  a  person  convicted  by  him  that  he  is  a 
youthful  offender,  but  it  is  generally  desirable  that 
there  should  be  some  reliable  evidence  on  the  point, 
and  especially  when  it  is  necessary  to  determine  the 
period  of  detention.  The  age  of  the  accused  being 
under  twelve  years,  the  Magistrate  should,  considering 
the  provisions  of  s.  83  of  the  Penal  Code,  tave  found 
that  the  accused  had  attained  sufficient  maturity  of 
understanding  to  judge  of  the  nature  and  conse* 
quences  of  his  act.    Qubbn-Empbbss  v.  MAxiinn>i>iir 

[L  I..  B.,  27  Cala,  138 

2. 


Order  for  detention  in  a 

reformatory  school  under  s,  S—Potrere  of  Sigh 
Court  in  revision, — Held  that  the  Hieh  Court  hks 
no  power  to  interfere  in  appeal  or  revision  with  an 
order  for  detention  in  a  reformatory  school  passed  in 
substitution  for  an  order  of  transportation  or  imprison- 
ment.    QnBBB-EMPBBSS  V.  HlBCAI 

[L  lu  B.,  20  AIL,  158 

Qfbbn-Ehtbbss  v.  Gobdtda  « 

[I.  Ii.  B,  80  AIL,  159 

QUBBN-EaCPBBSB  F.  BiLLAB 

[L  Ii.  B.,  20  AIL,  190 


8. 


Power  of  High   Court  in 


revision,— The  prohibition  contained  in  s.  16  of  Act 
YIII  of  1897  does  not  apply  to  an  order  for  detention 
in  a  reformatory  school  when  the  person  to  whom 
it  relates  has  not  been  convicted  of  any  offence  and 
has  not  been  sentenced  to  any  term  of  imprisonment 
or  transportation  for  which  detention  in  a  reforma- 
tory could  be  substituted.  In  such  a  case  the  High 
Court  has  power  to  interfere  in  revision.  Qitebk- 
SXPBBBB  r.  Bl£LAB  .  .  I.  Ii.  B.,  20  AIL,  180 

Substitution  of  an  order  of 


detention  in  a  reformatory  school  for  a  sentence  of 
imprisonment  passed  on  a  youthful  offender— P over 
of  Appellate  Court  to  order  the  alteration  of  suck 
order — Evidence  -  Age  of  such  offenders.  Finding  as 
ia^Bevisional  powers,S.  16  of  the  Beformatory 
Schools'  Act  (YIII  of  1897)  does  not  entitle  any 
Appellate  Court  to  order  the  alteration  of  the  snh^ 
stitution  of  an  order  for  dettntion  in  a  reformatory 
school  to  imprisonment.  Before  an  order  for  deten- 
tion in  a  ref  <Hinatory  school  can  be  passed  in  lien  of 
a  sentence  for  imprisonment,  there  should  be  a  definite 
finding  as  to  the  age  of  the  boy  and  as  to  his  being  a 
fit  subject  for  a  reformatory  school.  Empbbbs  r. 
Habidas  Mitxhbbjbb      .        .    8  C.  W.  K.,  576 

Sules  of  the  Local  Oovem- 


ment framed  under  s,  8  ($)  of  the  Act— Order 
sending  a  hov  of  the  Dalera  caste  to  a  r^ormatory 
school — Jurisdiction  of  Sigh  Courts  to  interfere 
with  orders  under  s,  16— Interpretation  qf^tatufes, 
—Seld  that  the  High  Coort  has  power  to  interfere 
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BEFOBMATOBY  SCHOOLS  ACT  (VIII 

OF  1897)— co«c/«rf^i. 

in  appeal  or  reviBion  with  an  order  for  detention  in  a 
reformatory  school  passed  in  substitation  for  trans* 
portation  or  imprisonment  when  snch  order  is  made 
without  jurisdiction  and  is  not  an  order  warranted  by 
Act  VIII  of  1897.  S.  16  of  Act  VIII  of  1897  only 
precludes  the  interference  of  a  superior  Coart  with 
the  original  Court's  order  so  far  as  it  (1)  determines 
the  age  of  a  youthful  offender  or  (2)  directs  the  sub- 
stitution of  detention  in  a  reformatory  school  for 
transportation  or  imprisonment,  where  such  substitu- 
tion is  not  made  without  jurisdiction  or  is  not  other- 
wise illegal,  having  regard  to  the  provinons  of  the 
Act.  Queen-Emprets  t.  Sitnai,  L  L,  S„  20  All*, 
168,  and  Queen-Empress  v.  Qolinda,  L  X.  22.,  20 
AIL,  159,  ovei ruled.  Queen-Empreis  t.  Billar, 
I,  Z,  S,,  20  All.,  160 ;  Queen'^mpres*  v.  Kaidya 
Hiuain,  1  Bom,,  X.  JS.,  162  ;  Deputy  Legal  Eemem- 
hrancer  w.Ahmad  Ali,  I,  L,  E„  26  Calc,  333; 
Queen-Empreee  v.  Bamalingam,  L  X.  B.,  21  Mad,, 
430  s  Boop  Lai  Dae  v.  Manook,  2  C,  W,  N„  672; 
Queen  Empreee  v.  Bartap  Chunder  Ohoee,  I.L,  B,, 
25Calo.,862  ;  Ex'parie  Bradlaugh,  Z.  B.,  3  Q.  jB. 
2>.,  509  s  and  Colonial  Bank  of  Ausiralaeia  y, 
Willan,  L,  B.,  5  P,  C,  417,  referred  to.    QinBir- 

EMPBE88  0.  HOBI  I.  Ii.  B.»  21  All.,  891 

B3BFUSAIi  TO  FEBFOBM  8EBVICE8. 

See  Sebyiob  Tbkubb. 

IX  Ij.  B.»  4  Calo.,  67 
I.  Ii.  B.,  28  Bom.,  602 

BEFUSAL  TO  BEQISTEB. 

See  Cabbb  utdeb    Bbqistbation   Act, 
1877,  8.  86. 

See  Bbgistbatiok  Act,  1877,  b.  78. 

[L  L.  B.,  1  AIL,  818 

See   Cases  xnn>EB   BEaiSTBATiov    Act, 
1877,  s.  77.  ♦ 


BXSGIM£NTAIi  DBBT8  ACT. 


26  &  27  Viot,  c.  57,  as.  5,  7, 8, 


10,  12,  22,  and  B6— Committee  of  adjuetment— 
Boyal  Warrant,  cL  17—*'Surplue''—"  Persons- 
Bond  fides, — The  president  of  a  committee  of  adjust- 
ment, appointed  under  the  provisions  of  26  &  27  Vict., 
c.  57  (Regimental  Debts  Act,  1868^,  wrote  to 
the  Agra  Bank  at  Bombay  a  letter  enclosing  the  order 
by  which  the  committee  had  been  appointed,  stat- 
ing that  he  had  given  over  to  the  widow  of  a  deceased 
officer  the  whole  of  the  estate  of  her  husband  by  direc- 
tion of  the  Military  Secretary  to  Qovemment,  and 
requesting  the  Bank  to  conform  to  her  instmctions 
concerning  the  amount  of  deposit  receipts  then  in 
charge  of  the  Bank  in  the  name  of  the  deceased  officer. 
The  widow  had  taken  oat  no  letters  of  administration 
to  the  estate  of  her  husband,  nor  had  she  a  preferential 
daim  or  any  preferential  charge  against  it,  but  she 
paid  all  the  preferential  charges.    On  recdpt  of  the 

TOL.  IT 


BEQIHEITTAL  DEBTS  ACT^^inoluded, 

letter  from  the  president  of  the  committee  of  adjust- 
ment,the  Bank  paid  over  all  the  moneys  of  the  deceased 
officer  in  their  hands  to  his  widow.  In  a  suit  brought 
against  the  Bank  by  the  first  plaintiff  (the  grand- 
daughter of  the  deceased  officer),  who  had  taken  out 
letters  of  administration  to  his  estate  on  6th  June 
1878,  and  her  husband,  the  second  plaintiff,  to 
recover  two-thirds  of  the  moneys  so  paid  by  the  Bank 
to  the  widow,  with  interest, — Meld  that,  on  the  pay- 
ment by  the  widow  of  the  preferential  charges,  the 
whole  of  the  property  remaining  in  the  hands  of  the 
committee  was  "  surplus  "  within  the  meaning  of 
s.  5  of  the  Begimental  Debts  Act  of  1868,  and 
that,  assuming  the  Agra  Bank  at  Bombay  to  be 
"within  the  command"  within  the  meaning  of 
s.  7,  the  moneys  of  the  deceased  officer  in  the  hands 
of  the  Bank,  as  being  part  of  such  "  surplus,"  should 
have  been  dealt  with  by  the  committee  in  accordance 
with  the  provisions  of  s.  10  of  the  Begimental  Debts 
Act,  1868,  and  cl.  17  of  the  Boyal  Warrant,  and 
should  have  been  remitted  to  the  Military  Secretary 
to  Government.  Seld  also  that  the  Military  Sec- 
retary to  Ctovemment  had  no  authority  to  pay  or 
order  the  payment  of  such  "  surplus  "  to  any  person 
except  in  accordance  with  the  provisions  of  s.  12 
of  the  Begimental  Debts  Act  of  186S.  Held  also 
that  s.  8  of  the  Begimental  Debts  Act  of  1868  did 
not  render  it  incumbent  on  the  widow,  for  the  pur- 
pose of  ousting  the  jurisdiction  of 'the  committee 
of  adjustment,  to  pay  the  preferential  charges  before 
the  committee  had  taken  any  steps  under  s.  7. 
The  true  construction  of  s.  8  is  that,  on  payment 
of  the  preferential  charge*,  the  couimittee  of  adjust- 
mentmust  be  regarded  as  functi  officio,  except  for 
the  purpose  o^  reporting,  and  should  make  over 
whatever  property  they  have,  which  comes  under  the 
denomination  of  "surplus,"  in  accordance  with  the 
terms  of  s.  10.  Held  also  that  the  letter  of  the 
president  of  the  committee  of  adjustment  was  a  suffi- 
cient notice  to  the  Bank  that  the  committee  were 
fundi  officio,  and  that  the  period  had  arrived  when 
the  civil  law  stepped  in  to  regulate  the  case,  ^uare 
—Whether  the  Bank  could  be  held  to  be  a  "  person  " 
within  tiie  meaning  of  s.  22  (tf  the  Begimental  Debts 
Actof  1863;  bnt  even  if  it  could,—H62<i  that  the  Bank 
were  not  protected  by  that  section,  the  payment  by 
them  not  having  been  made  to  a  "  representative"  as 
defined  in  the  Act,  Held  also  that  the  Bank  were 
not  protected  by  s.  85  of  the  Begimental  Debts 
Act,  the  payment  not  having  been  made  "in  pur- 
suance "  of  tiie  Act  and  the  carelessness  of  the  Bank 
in  paying  the  money  having  been  such  as  to  amount 
to  positive  negligence,  and  debar  them  from  pleading 
that  they  act^  under  the  bond  fide  belief  that  the 
payment  was  made  in  pursuance  of  the  Act.  Pern* 
berton  v.  Chapman,  7  E,  ^  B„  910,  distinguished. 
Sabsibst  v.  AaBA  BAinc     .        .    12  Bom.,  268 


KBaiBTBB. 

See  BriDBKOB-CiYiii  Casbs  -  Miscbsla- 

BBOVS  DoOmCBHTS— BBaiSTBBS. 

See  Btzdbvob  Act,  s.  74. 

[L  Ii.  B,  18  Calc  684 

11  AS 
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concluded. 
Entry  in— 


S$0  Eyidbkob  Act,  s.  82. 

[I.  Ii.  B.»  19  Oalo.,  689 
I..  B.,  19 1.  A.,  157 

Set  Etidbvob  Aot»  8.  85. 

II.  Ii.  B.,  ao  Galo,,  840 
I.  Ii.  B.,  28  Mad.,  492 

See  Lavd  Bbgistbation  Act  (Bbnoal), 
s.  7  .    I.  Ii.  B,  17  Calo.,  804 

BXGiraBAB  OB  SUB-BBGI8TBAB. 

Sm  Casbs  ttxpbb  BsauTiUTOK  Act,  1877i 
88.  67-84. 

See  Savotiov  to  Pbosboution— Whbbb 

SiiroTioy  18  vbobssabt  ob  othbbwisb. 

[I.  Ii.  B..  10  MacL,  164 

I.  X*.  B.,  11  Mad.,  8, 600 

I.  Ij.  B.»  12  Bom.,  86 

I.  Ii.  B.,  12  Mad.,  201 

I.  Ii.  B.,  15  Mad.,  188 

L  Ii.  B.,  15  AIL,  141 

-     —   >    Offenoe  committed  before— 

Bee  Cbixival  Pbocbdvbb  Godbs,  bs.  480, 
i8I,  482        .       18  B.  L.  B.,  Ap.,  40 

BBGISTBAB  OF  HIGH  COUBT. 


Beferenoe  to— 


See  Gvabdiak-Dutirb  and  Powbbs  ov 
Ovabdiavb  .    LIi.B.,t9Calo.,  884 

See  FBAOTiOB-CiTUi  Cabbj— Bbfbbbnob 
TO  Begibtbab. 

[I.  L.  B.,  26  Calo.,  585 

—  Beport  of— 


See  HxKDU  Law— Ububt. 
[I.  Ii.  B,  28  Gala,  899,  908  note,  906  note 

See  Pbaoticb— CiTiL  Cabbb— Bbpobt  op 
Bboistbab  .    X  Ii.  B.,  24  Gala,  487 


Bale  by- 


1. 


See   Pbaotiob— Civiii    Casbs— Salb   by 
Bbgibtbab  .    L  Ii.  B.,  21  Gale.,  566 


Examination  of  stamps.— The 
ezBmination  of  stamps  is  »  fiscal  duty  beloni^ing  to  a 
Bevenue  officer,  and  the  Begistrar  of  the  High  Court 
is  not  responsible  for  it.  Bhikoo  Mollah  v.  Babh 
HoifBB  DosSBB     .  .  9  W.  B.,  857 

2. ^Authority  of  Begistrar— Po»«r 

to  execute  conveyance  ani  enter  into  covenante  on  5«- 
haU  of  infante  and  pertone  refuting  to  execute— 
Sjffeete  oj  title  known  to  purchaser  at  time  of  sale— 
Covenants  for  title  and  quiet  et^'oyment^Farda- 
nashiu,  when  not  hound  bjf  conveffance  executed 
by  her  containing  covenants  for  title  and  quiet 
enjoyment^  Ciril  Proctdure  Code  (Act  XIV  of 
18S2J,  ss,  26h  S^2Sules  of  Court  (Belehamher^ 
Mules   and    Orders  J,    Nos.   B41    and    rf«6.-The 


BEGISTB  AB  OF  HIGH  GOTTBT-«msI«' 


Begistrar  of  the  High  Court  has  authority,  when 
so  directed  by  an   order    of  Court,  to  exeeate  a 
conveyance  on  behalf  of  a  party  refusing  to  do  so,  «> 
as  to  pass  his  estate,  if  any,  but  has  no  authority  to 
bind  him  by  entering  into  any  covenants  on  his  behalf. 
The  power  of  the  Begistrar  to  execute  such  a  con- 
veyance rests  upon  statutory  authority.    €kneral  cove- 
nants for  title  and  quiet  enjoyment  extend  to  tha 
case    of  a  defect  known  to  the  purchaser  at  the 
time    of   the    sale,    unless   the   intention    of    the 
parties  that  they  should  not  do  so  is  clearly  ex- 
pressed   in  the    covenants    themselves.    **  Convey- 
ance," as    used  in  rule  486  (Belchambera*   Bules 
and  Orders)  means  such    an    instrument   aa   may 
be  necessary  to  transfer  the  estate,  if  he  has  any, 
belonging  to  the  person  on  behalf  of  whom  the 
Begistrar  executes  the  transfer  to  the  porchaaer. 
Circumstances  under    which    a    pardanashin     lady 
will    be  relieved    from  liability    under    covenants 
contuned  in  a  conveyance    executed  by  her.    D, 
an  heir  of  one  X,  a  deceased  Hindu  lady,  sold  and 
conveyed  to  Jf>  in  March  1878,  a  moiety  in  certain 
premises   belonging    to  the   estate   of  X.     Sabse- 
quently  a  decree   was  made  for  partition  of  the 
estate  left  by  X  in  a  suit  to  which  D,  A,  R,  O^  and 
S  were  parties,  and  an    order  was  made  in  that 
suit  directing  the    premises,  of  which  D  had  ao 
sold  a  moiety,  to  be  sold  by  the  Begistrar,  and  the 
parties  were    directed  to  join  in  the  conveyance^ 
the  Begistrar  being  directed  to  approve  and  exe- 
cute the  same  on  beiulf  of  O,  who  was  an  infant.   At 
the  sale,  the  pluntiif  purchased  the  premises,  and 
thereafter  2>  refused  to  execute   the  conveyance, 
which  incladed  the  usual  covenants  for  title  and 
quiet  enjoyment.      A  summons  was  thereupon  taken 
out  against  him,  and  an  order  was  made  ^rectins  the 
Begistrar  to  execute  the  conveyance  on  his  behalf. 
The  conveyance  was  then  executed  in  September 
1885  by  A,  8,  and  JK,  and  by  the  Begistrar  on  behalf 
of  2>  and  the  minor  G,    In  a  suit  instituted  by  M 
under  the  conveyance  of  1878,  the  Court  held  that 
he  was  entitled  to  possession,  as  against  the  phdntiif^i 
of  the  moiety  ol  the  premises  covered  by  his  convey- 
ance.   The  plaintiff  therefore  brought  a  suit  against 
D,  A,  B,  O,  and  S  to  recover  damages  for  breach  of 
the  covenants  for  title  and  quiet  enjoyment.    It  was 
not  found  that  JB  had  any  good  independent  advice 
in  the  matter,  or  that  she  clearly  understood  the  nature 
of  the  contract  she  was  entering  into,  and  the  liabili- 
ties   she  was    taking   upon    herself.      Held  that, 
although  the  Begistrar  had  anthority  to  execute  the 
conveyance    on  behalf  of  D  and   &,  he  had   no 
authority  to  enter  into  the  covenants  on  their  behalf> 
and  that  the  suit  should  be  dismissed  as  against  them. 
jffeld  also  that,  having  regard  to  the  position  of  JB,  the 
suit  should  also  be  dismissed  as  against  her.     Bak 
Chuvdbb  Dittt  r.  Dwabka  Nath  Bybaok 

[I.  L.  B.,  10  Gale,  380 

8,        Sale  by  Begistrar— 2V//e  to 

property  purchased  at  Begistrar^ s  sale — Doubtful 
title.  Enforcement  of— Endowment  *  Bent  charge. 
-  The  Court  will  not  enforce  a  doubtful  title  on  a 
purchaser  where  ia)  there  is  a  reasonable  probability 
of  litigation  resulting ;  or  (6)  where  the  title  depends 
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on  the  construction  and  legal  operation  of  tome  ill-ex- 
pressed and  inartificial  instrument,  and  the  Court 
holds  the  conclusion  it  arrives  at  to  bo  open  to  reason- 
able doubt  in  sume  other  Court.  Case  in  which  the 
title  sought  to  be  enforced  did  net  fall  within  these 
rules.    Kally  Doss  6ba£  r,  Nobiv  Chun  deb  Doss 

[I.  Ii.  B.,  14  Calc,  618 

4.  Compensation  to 

purchaser  for  deficiency  in  area  of  land — Condi- 
tions of  sale. — At  a  Registrar's  tale  held  on  13th 
June  1895  a  property  described  aa  "Lot  No.  11, 
formerly  Lot  Na  21,  Emambaree  Lane,  contain- 
ing by  estimation  8  cottahs,  be  the  same  a  little 
more  or  less,"  was  sold  to  the  applicant.  One 
of  the  conditions  of  sale  was  that  the  purchaser 
would  not  be  entitled  to  any  compensation.  On 
the  10th  July  the  purchaser  applied  for  and  ob« 
tained  an  order  to  pay  the  balance  of  the  pur- 
chase-money into  Court,  and  for  confirmation  of  the 
sale.  Subsequently  the  purchaser  caused  the  pro- 
perty to  be  measured,  and  discovered  that  it  con- 
sisted only  of  6  cottahs  18  chittaks  and  88  sq.  ft., 
and  he  accordingly  applied  for  compensation  in 
respect  of  the  deficiency.  The  purchase -money  was 
still  in  the  hands  of  the  Court  at  the  time  of  the 
application.  Held  that  the  proviso  in  the  conditions 
of  sale  applied  only  to  small  or  unimportant  errors 
and  misstatements,  and  not  to  a  deficiency  in  measure- 
ment of  a  substantial  character ;  and  that  in  respect 
of  the  latter  the  purchaser  was  entitled  to  compensa- 
tion out  of  the  purchase'money  in  Court,  although 
he  had  obtained  an  order  for  confirmation  of  the  sale. 
Wkiimore  v.  Whitmore,  L.  iZ.,  8  Eq.,  60S,  followed. 
KissoBY  MoHAzr  Boy  o.  Ejlu  Chabav  Qhobb 

[1  c.  w.  K.,  loe 

6. Sale  notification 

— Boundaries,  Mectifloaiion  of — Compensation — 
Annulment  oj  saZe.— In  an  application  by  a  pur- 
chaser for  rectification  of  boundaries  or  annul- 
ment of  sale,  where  such  rectification  would  involve 
the  inclusion  within  lus  boundaries  of  a  cookroom, 
which  according  to  the  sale  notlBcation  was  in- 
cluded within  the  boundaries  of  another  lot  purchased 
by  another  person,  but  which,  according  to  the 
evidence,  was  always  included  in  the  lot  purchased 
by  the  applicant  and  which  the  applicant  was  led 
to  believe  was  included  in  his  lot, — KeLd  that  in 
determining  what  the  property  is  which  is  pur- 
chased at  Registrar's  sale  one  has  to  look  at  the 
sale  notification  the  description  of  the  property 
and  the  boundaries  therein  given.  It  is  there- 
fore impossible  to  determine  in  the  present  ap- 
plication what  were  the  boundaries  bf  the  pro- 
perty purchased  by  the  applicant.  That  in  a 
proceeding  of  this  kind  an  application  for  rectifica- 
tion of  boundaries  cannot  be  entertained,  and  the  best 
course  is  to  annul  the  sale.  Admikistbatob 
Obkbral  ot  Bbvoaz  0.  Abkoda  Pbobad  Dass 

[4  C.  W.  K.»  604 

BEQISTBATIOK. 

See  EVIDBBOB— CiTIL  CaBBS— SeOOBDABY 
EYinBNCB—nNSTAMrBB  OB  UBBBGIB- 
TBBBD  DOCVXBBTB. 

[L  L.  B.,  U  All.»  13 


See  OUJDH  Estates  Act  (I  ot  1869),  s.  18. 
[L  Ii.  B.»  16  Calc,  468,  556 

—  Effect  of— 

See  Dbed—Fboob  of  Gekfinskbss. 

[16  W.  B.,  16. 806 
L  If.  B.,  17  Calc,  908 

See  HiBDir  Law— Gitt— Bbqutbiteb  bob 
GiFc  I.  Ii.  B.,  20  Cale.»  464 

See  Cases   ttndbb  MoBTaAOS— Sale  ot 
Mobtgagbd  Fbopebts— Pubohabbbb. 

See  Pabtieb — Pabtieb  to  Suits— Mobt- 
GAOEB,  Suits  cokoebbibo. 

[I.  Ii.  B.,  18  AIL,  482 

See  Cases  umpbb  Beoistbatiob  Act,  s.  60* 

See  Cases  ubdeb  Vbbpob  and  Pubohasbb 
— Kotiob. 

Beng.  Beg.  XZXVI  of  1798,  s.  17 


•^lyoeument  registered  by  JTaft.  — This  Herniation 
did  not  apply  to  registration  by  Kazis.  Sbbeh ubt 
KowAB  V.  Aebub  Mukdui.        .      8  W.  B.,  488 

Mad.    Beg.  XVH  of   1802,    b.  8 

— Instrument  of  hypothecation* — An  instrument  of 
hypothecation  is  a  mortgage  instrument,  and  may  as 
such  be  registered  under  Regulation  XVII  of  1802, 
S.8.    Kadabsa  Bautab  v.  Batiah  Bebi 

[2  Mad..  108 

BEQIBTBATION  ACT  (XIX  OV  1848). 

See    Cases   uvdeb  Bbgistbation    Act, 
1877^  s.  60. 

8.  2—"  Satisfied,**  Meaning  o/.— 


1. 


Held  that  the  term  "  satisfied,"  as  used  in  s.  2,  Act 
XIX  of  1848,  did  not  merely  signify  that  the  mortgage- 
money  miglrt  be  realised  by  sale,  but  that  all  the  rtipu* 
lations  of  the  morigage-deed  were  to  be  performed,  and 
its  terms  and  conditions  fulfilled.  PUBsn>H  Nabaib 
Bai  r.  Maboicbd  Shookool  Huq 

[1  IT.  W.,  88 :  Ed.  1878, 86 


Construction — Mortgage 


I 


Deed  of  sale — "Deed  tainted  by  frauds—The  wordM, 
**  any  knowledge  or  notice  of  any  such  unregistered 
deed  or  certificate  alleged  to  be  had  by  any  party  to 
such  registered  deed  or  certificate  notwithstanding," 
in  s.  2>  Act  XIX  of  1843,  referred  not  only  to  the 
mortgages  and  certificates  mentioned  in  that  part  of 
the  section  which  immediately  precedes  these  words, 
hut  extended  also  to  the  deeds  of  sale  or  gift  which 
were  mentioned  in  the  earlier  part  of  the  section. 
The  words  "  proyided  its  authenticity  be  established 
to  the  satisfaction  of  the  Court"  in  the  same  section 
pmntcd  not  merely  at  the  exclusion  of  a  forged  deed 
from  the  benefit  of  the  Act,  bnt  also  of  a  deed  tainted 
by  fraud,  although  in  other  respects  genuine.  Sbbb* 
BATH  Bhuttaohabjbb  o.  Bax  Comul  Gabgoolt 
[8  W.  B.,  P.  C,  48 :  10  Moore's  I.  A.,  220 

8. Consiruotion  —  Effect     qf 

registration,— the  words  in  Act  XIX  of  1848,  "pro- 
▼ided  its  authentidty  be  established  to  the  satiafsc- 
tkm  of  the-Conrt,"  were  introduced  in  order  to  pre- 
vent any  supposition  that  registration  woald  give  to 


(    7288    ) 


DiaEST  OF  CASES. 


(    7284    ) 


BEGISTBATION   ACT   (XIX    Of   1848) 

— eoneluded,  i 

a  merely  fictitious  transactioa  any  effeet  which  it   ; 
would  not  otherwise  possess.  Nababakka  v.  Gayaffa   , 

\B  Mad^  270 

B2IOI8TBATIOK  ACT  (XVI  OP  18e4>. 


ft.  18. 


See  Cabbs    uirpBB   Bboibtsatioh    Act, 
1877,  s.  17. 

and  88.   17  and  08— ^mi#- 


sihility  in  p,vidence—Fr%oriiy  of^  regittered  over 
nmregtatered  deed.— A  deed  creating  an  interest  in 
immoveable  property  exceeding  in  value  BlOO  executed 
prior  to  1st  January  1 865  was  not  affected  by  Act  XVI 
of  1864,  s.  18,  although  it  might  have  been  registered 
under  s.  17.  All  former  Acts  and  Begulations  haTing 
been  repealed  except  in  respect  of  registered  instru- 
ments, an  unregistered  deed  creating  an  interest  in^ 
immoveable  property  exceeding  in  value  RlOO 
executed  prior  to  Ist  January  1865  was  not,  by  any 
provision  of  Act  XVI  of  1?64,  postponed  to  a 
registered  instrument  executed  subsequently  to  that 
date.  Chttttkbdhabbe  Mibbbb  v.  NuBSiiraH  Dtttt 
SoosooL  .        ,     8  Agra,  871 

[Agra.  F.  B.,  Ed.  1874, 168 

S.  13  did  not  apply  to  deeds  executed  before  Ist 
January  1865,  and  s.  17  contained  no  penalty  for  non- 
registration.   Baica  Soovdubbb  Dobsia  o.  Madhub 

CHTT5DEB  OOOHOO  .8  W.  B.,  269 
8.  15. 


See  Plbapbb— Bbhunsbatiok. 

[9  Vr.  B.,  101 

See  Cabbb     vudbb    BBGisTBATioir    Act, 
1877,  B.  77. 


8.16. 


See  Fbouibsoby  Nora8,^FoB]c  ov. 

[6  B.  I..  B.  Ap.,  40 


■ 8.  17  —  ConetrucUon  —  Inducement  to 

remitter  old  deede.^B,  17,  Act  XVI  of  1864.,  did 
not  say  that  deeds  executed  prior  to  the  passing  of 
the  Act  should  not  be  received  as  evidence  in  Courts. 
It  was  intended  merely  to  encourage  parties  to  regis- 
ter old  deeds  at  once.  Eaboolall  Thakoob  v. 
Dhoostal  MunduIi     ...       8  W.  B.»  86 

8. 29. 


See  Bbgibtbation  Act,  1877>  sb.  34,  85. 
8.  51 — Record  of  ayreemeni  hy  Reyis' 


trar— Signature  of  Registrar, — S.  61,  Act  XVI 
of  1864,  did  not  require  a  Begistrar  to  record  the 
agreement  there  spoken  of  entirely  with  his  owif 
hand.  The  signature  of  the  Begistrar  was  sufficient. 
Hobbbbo  Sobaib  r.  Hobbatk  Alt 

[5  W.  B.,  8.  C.  C.  net,  14 


88.  51»  52. 


See  BovD 


.     8Mad.»  88 
[6  B.  I..  B.,  167 


BXSGI8TBATION   ACT   (XVI   OF    1864) 

— concluded, 

8.52. 

See   Shall   Caubb    Covbt,   Motcsbil— 

JUBIBDIOnoV—BBaiSTBATIOV  ACT. 

[4  W.B.,  a  C.  C.  Bell,  U 
8.68. 


See  Bbgibtbatiok  Act,  1877>  s.  50. 


BEaiSTBATIOSr  ACT  (XX  OF  1866). 

See  Cabbb  ttrdbB  Bbgibtbatiov  Act,  III 
OB  1877. 


8.8a 


See  Affbal—Actb— Bbgistbatiost  Act. 

[6  B.  Ii.  B.»  578  note 

88. 52  and  58. 

See  Cabbb  rin>BB  Affbal— Aotb— Bbgis- 
TBATioK  Act. 

See  LiiOTATioN  Act,  1877,  abt.  178  (1859, 
8.  22)         .         .         .    18  W.  B.,  512 

[L  Ii.  B.,  10  Calc.  196 

I.  Ii.  B^,  5  Bom.,  673 

L  Ii.  B.,  1  AIL,  686 

See  LmTATiON  Act,  1877,  abt.  179  (1871, 
ABT.  167)— Law  afflioablb  to  afpu- 

CATIOV  FOB  BxBGUTIOH. 

[I.  Ii.  B.,  1  AIL,  686 
See  Cabbb   thtdbb   Mobtoaob— Salb  o? 

MOBTOAOBD  PbOFBBTY— HOHBT-DBCBBBS 
ON  IfOBTGAOBS. 

See  Bbgibtbatiok  Act,  l87l.  8.  2. 

[6  Mad.,  861 

See  Bbs  Jttdioata — Caitsbs  of  Actiob. 

[14  B.  L.  B.,  408 

8  B.  Ii.  B.,  Ap.,  92 

I.  L.  B.,  8  C^alo.,  868 

See  Shall    Cattsb    Ck)crBT,    HoFrssa— 
JuBiSDionoN— Bbgibtbatiov  Act. 

[I.  Ii.  B,  11  Cflklc.,  169 
18W.B.,199 

See  Shall    Caubb   Coubt,    PsBBiDBircr 

TOWKB— JiTBISMOTIOH—  BBGISTBATIOV 

Act  .        .     6  B.  Ii.  B^,  177 

See  Sfbcul  ob  Sbcovd  Afpbal— Obbbbb 

SUBJBCT  OB  NOT  TO  AFFBAL. 

[I.  Ii.  B,  1  Mad.,  401 
I.  Ii.  B^  11  Calo.,  169 

See  SirFBBiyTBin>BKOB  of  High  Coitbt— 
Civil  Pbocbdubb  Codb,  s.  622. 

[I.  I..  B.,  1  Mad.,  401 

1. anda. 54  — ^oncj  for 

delivery  of  paddy— Money-honde.—SB,  52  to  64» 
Act  XX  of  1866,  contemplated  money-bonds  oidy.  A 
bond  for  the  delivery  of  paddy  without  specification 
of  its  money  value,  or  of  the  amonnt  to  be  paid 
in  case  of  non-delivery,  coold  not  be  summarily 
enforced  under  s.  53  of  tiiat  law.  Jadvb  Muhditl  v. 
Bibhoo  Siedab  .     15  W.  B.,  869 
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RBaiSTRATION   ACT 

— eontinved. 


(XX    or    1866) 


2. Bond$  hy poih9oatinif 

immoveable  property. — Bonds  containing  bypotlieca- 
tion  of  immoveable  property  were  not  excluded  from 
the  provisions  of  ss.  62  and  68  of  Act  XX  of  1866. 

OOBIKD  SHVVXIBJBB  r.  QlBDHABBB  SlBG 

[1 N.  W.»  90:  ScL  1878, 142 

WOOMA  CHlTBir    MOOKBBJXB    V.    HUBBT    CHUBV 

Boss  .        .        •        •        •        •    IIW.  R,60 


8. 


Bond  —  InfialmenL  —  A 


BSaiSTBATION   ACT 

— ooniinued. 


(XX    07    1866) 


bond,  payable  by  instalments  stipulated  that,  in 
case  of  default  in  payment  of  two  successive  instal- 
ments* the  whole  amount  secured  should  become 
due.  Beld  that  a  petition  in  a  snmmary  wav  could 
not  be  presented  under  s.  68  of  Act  XjC  of  1866. 

Iir    THB    HATTBR     OB    THB     IbDIAN  BBGISIBATIOV 

Act,  1866.  Ik  thb  mattbb  ov  Laohuipat  Sura 
DuoAB  Got 

[2  B.  Ii.  B.,  O.  C  161 :  11 W.  IL»  O.  C,  24 

VBBITHITHAN  CHBTTY  V,  MOOTHIBOOLAVDI  ChBTIT 

C6Mad.»4 

Gbibh  Chuitdbb  Chowdhbt  v.  Kbisto  Sookdub 
Savdyaz 14W.  B.y277 


4. 


Bond  payable   by  inetah 


ments — Agreement  that  on  non-payment  of  interest 
amonnt  of  bond  should  become  due.— A  bond  payable 
two  years  after  date  contained  a  stipulation  that  in 
case  of  default  being  made  in  payment  of  interest  on 
the  principal  sum  secured,  the  principal  sum,  with 
interest  up  to  the  due  date  of  the  bond,  should  at 
once  become  payable.  The  bond  was  specially  re- 
gistered under  s.  62  of  the  Hegistration  Act* 
1866.  Held  that  such  an  agreement  did  not  come 
strictly  within  the  words  of  ss.  62  and  68  of  the 
Act,  and  could  not  therefore  be  summarily  enforced 
by  petition  under  s.  68.  Iv  thb  hattbb  ot  thb 
PETmoB  OB  Qabput  Manikji  Patil 

[6  Bom.,  O.  C.t  64 


5. 


Summary    application^^ 


Representative  of  obliyee.-^TUe  summary  remedy 
under  s.  63  of  the  Begistration  Act,  1866,  was 
made  applicable  only  as  bd;wecn  the  immediate  parties 
to  the  registered  obligation.  Such  remedy  therefore 
could  net  be  enforced  by  the  representative  of  an 
obligee.  Ik  thb  hattbb  ot  the  pbtitiok  ov 
3uBBUTiTAy        ....     4  Mad.,  288 

Bahkabain  Doss  Biswas  v.  Sbbemvnth  Poddab 

[9  W.  B.,  488 

Nor  by  an  asngnee  of  the  bond.    Qaub  Mohuv 
Dabs  v.  Baubup  Mazoomdab 

[1  B.  Ii.  R.,  A.  C,  42 
10  W.  B.,  84 


6.  -^— ^— ^— —  Proceeding  against  heirs  of 
obligor, — An  agreement  recorded  on  a  bond  or  obli- 
gation under  s.  62,  Act  XX  of  1866,  binds  the 
obligor  only,  and  not  his  heirs,  who  cannot  be  sum- 
manly  called  upon  to  show  cause,  why  a  decree  should 
ot  be  passed  against  them.  Bak  Nabain  Doss 
Biswas  r.  Sbbbmubth  Poddab     .    9  W.  B.»  498 


So  with  his  personal  representative.  Pxtdita" 
POBAYiL  Maht  v.  Mapababath  Amman  Kutti 

[8  MacL,  199 

Boistub  Chubk  DiGPtmr  v,  Gobibd  Pebbhad 
Tbwabbe 18  W.  B.,  208 

And  so  with  a  partner.  The  petitioner  was  held  to 
be  only  entitled  to  a  decree  against  the  partner  who 
actoally  signed  the  note  and  special  agreement.     Ik 

THB     matter     ot     THE     PETITION    OP     BaKATBAX 

Badbinath        .        .        .6  Bom.,  O.  C,  181 


7. Procedure — Summoning  rf«- 

fendani.—ln  cases  of  application  to  the  Court  under 
s.  68  of  the  Begistration  Act  (XX  of  1866),  the 
Court  ought  not  to  summon  the  defendant,  but  the 
applicant  was  entitled  to  a  decree  merely  on  produo- 
tiiin  of  the  obligation  and  the  record  duly  signed. 
Kbisto  Eishobb  Ohose  v.  Bbojovath  Mozoomdab 

[6  "W.  B..  Civ.  Bef.,  U 

8. ; Application  to  enforce  bond 

— Copy  of  obligation  and  record. — In  an  application 
to  a  Small  Cause  Court,  under  s.  53,  Act  XX  of 
1866,  to  enforce  the  agreement  recorded  by  the  re- 
gistering officer  under  s.  62  on  the  hona,  Seld 
that  the  applicant  would  be  entitled  to  a  decree 
only  on  production  of  the  original  obligation  and  of 
the  record  signed,  but  not  on  a  copy  of  the  same. 
Sbbbbah  Boy  Chowdhby  v.  Eolbhooddbb 
Mo£&AH 9W.B.»417 

9.    Application    to    enforce 

mortgage-bond — Money-decree^ — The  obligee  of  a 
simple  mortgage-bond  was  only  entitled,  under  s.  63, 
Act  XX  of  18G6,  to  a  money-decreo.  Akhb  Bam 
r.  Nand  Eishobb  .  I.  L.  B.»  1  AIL,  286 

10.  — Decree  on  mortgage-bond 

— Enforcement  of  lien,-- A  decree  obtained  under  the 
summary  procedure  prescribed  by  the  Begistration 
Act,  1866,  could  be  for  money  only,  and  not  for  the 
enforcement  of  a  lien.  JuoauK  Kath  v.  Kovai 
Siirau 8  N.  W.»  128 

AsMA  BiBEE  V.  Bax  Kkst  Boy  Chowdhby 

[19  W.  B..  251 

Qbish  Chttnbbb  Chowdhby  r.  Kbisto  Soobdfb 
Sabdyal 14  W.  B.,  277 

Boistub  Chubb  Dioputty  r*  Qobikd  Pbbshad 
Tbwabbe 18  W.  B.,  203 


11. 


—  Form  of  decree  on  obli* 


gation  enforceable  under  Act, — The  only  jurisdictiom 
given  to  the  Court  under  s.  63,  Act  XX  of  1866, 
to  far  as  the  terms  of  the  decree  are  concerned,  was  to 
give  a  decree  for  the  sum  mentioned  in  the  obligation, 
with  interest  and  costs.  A  prayer  for  a  declajration 
^  right  to  sell  property  pledged  by  the  obligation 
cannot  be  given.  Bajmohub  Mookbbjbe  v.  Nil, 
MovebMitteb.  .    IIW.B.,  222 

Nor  any  declaration  against  the  property  pledged* 
nor  to  make  the  sureties  of  the  bond  liable* 
PooBNOO  Chundeb  Ghose  v.  Gobdo)  Chusdeb 
MooKEBjEB  •    22W.B.9  28 
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14. 


Bond  specially  registered 


— Interest,— WhetB  s  bond  was  specially  registered 
under  the  providons  of  Act  XX  of  1866*  the  creditor 
was  entitled,  on  observing  the  procednre  there  pr^ 
■cribed,  snmmarily  to  have  a  decree  for  the  amonnt 
specified  including  interest  up  to  the  date  of  such 
decree.  If  the  creditor  intended  to  secure  interest  at 
the  rate  stipulated  after  suit  and  decree,  it  was  not 
enough  to  insert  the  customary  phrase  "date  of 
realization  "  in  the  instrument,  as  such  phrase  must 
be  held  controlled  by  other  parts*  of  the  agreement 
as  expressed  in  the  bond.  Adub  Hoitbb  Dbbia  «. 
KooLo  Chuvdbb  Chattbbjbb     .    21 W.  B.,  140 

15. : Effect  of  decree  on  regis- 

iered  hond.-^A  decree  under  s.  53  of  Act  XX  of  1866 
bad  all  the  effect  of  a  decree  in  a  regular  suit  under 
the  Code  of  Civil  Procedure.  Gttkoa  Nabaik 
Chattbbjbb  v.  Badha  Ebibhha  Butt 

[26  W.  B.,  822 


16. 


and  &  K—Speoiallg  re* 


BEQISTRATIOir    ACT 

— continued. 

.   12.  Suit  for  instalments   due    i 

more  than  a  year  before  ^MtV.— In  a  suit  on  a  bond  ' 
registered  under  s.  63,  Act  XX  of  18S6,  one  in- 
stalment of  which  had  fallen  duo  more  than  a  year 
before  the  institution  of  the  suit,  the  plaintiff  sued 
for  that  instalment,  and  also  included  another  instal- 
ment which  he  might  have  recovered  an  a  summary 
way.  The  Judge  came  to  the  conclusion  on  the 
evidence  that  the  bond  had  not  been  executed  by  the 
defendant,  nor  duly  registered.  Held  that  the 
plaintiff  was  not  entitled  to  waive  the  first  instal- 
ment and  get  a  decree  for  the  second,  as  if  he  had 
enforced'  the  summary  remedy  on  the  bond. 
Dhukunjot  GpoBB  V.  Bbmal  Dhaba  Baqdbb 

[17  W.  B.,  614 

18, Decree  on  hond— Interest, 

— No  sum  as  interest  from  the  date  of  decree  to  the 
date  of  realization  could  be  awarded  by  a  decree  under 
s.  63,  Act  XX  of  1866 :  a  decree  under  that  section 
could  only  anrard  a  sum  not  exceeding  that  mentioned 
in  the  bond,  together  with  interest  at  the  rate  specified 
(if  any)  to  the  date  of  decree,  and  a  sum  for  costs  to 
be  fixed  by  the  Court.      Mahoitm  CHUirD  v.  Mahtab 

[8  Agra,  818 

Bhairo  Singh  r.  Bbohoo       .       8  Agn^a,  808 


OF    1866)   I  BBGISTBATIOIT    ACT 

— continued. 


(XX   OF    1866) 


gistered  hond---Setting  aside  of  summary  decree, — 
A  decree  obtained  by  the  plaintiff  upon  a  specially 
registered  bond  under  s.  63  of  Act  XX  of  1866,  and 
set  aside  under  s.  66  of  that  Act,  held  not  to  bar 
»  regular  suit  upon  the  bond.  Utshab  Nabatav 
Chowdhbt  v.  Chittba  Baka  Gitpta 

[8  B.  Ii.  fL,  Ap..  92 

8.  C.  Ootshub  Kabaib  Chowbhbt  «.  Chittba  I 
Bboka  Goofta  17W.  B.9I54 

17.  • Bond — Appeal, — ^A  peti- 
tion for  payment  of  a  bond,  which  had  been  specially 
registered  under  Act  XVI  of  1864,  was  presented 
on  the  3rd  April  1866.  Meld  that  it  must  be  con- 
ndered  as  having  been  presented  under  s.  68  of  Act 
XX  of  1866  by  vbrtue  of  the  8rd  section  of  that  Act, 
which  repealed  Act  XYI  of  1864;  consequently  the 


decision  of  the  Principal  Sudder  Ameen,  to  whom 
the  petition  was  presented,  was,  under  s.  66  of  Act 
XX  of  1866,  final.  There  could  be  no  appeal  from 
that  decision ;  therefore  the  Judg^  had  no  juriadic- 
tion  to  reverse  the  Principal  Sudder  Ameen's  decision. 
Gbish  Chundba  Dutt  r.  Buzuxctl-Huq 

[8  B.  I«.  B.,  A.  C,  68 :  11 W.  B.,  412 


-B,  cus. 


See  Appbal— Acts— Bboistbatioh  Aot. 

[18  W.  B..  612 
L  It.  B.,  12  Calo.,  611 

23  W.  B.,  828 

24  W.  B.,  226 
1. 1..  B.,  1  AIL,  877 

See  MANAasB  or  Attachbb  Pbofbbtt. 

[16  W.  B.,  477 

Setting  asid€   or    staffing 


execution  of  decree,— TJnd^  s.  66,  Act  XX  of  1866* 
the  Court  might  after  decree,  on  a  representation  by 
the  judgmen^debtor,  set  aside  the  decree,  and  stay  or 
set  aside  execution.  Ebisto  Kibhobb  Ghosb  9. 
Bbojokath  Mozooxdab     6  W,  B.,  Civ.  BeC,  11 


2. 


— -  l^it  to  set  aside  decree  om 


registered  bond—  Grounds  for  setting  aside  decree 
under  s,  65,  Act  XX  of  ISSB.—Decreeg  on  two 
specially  registered  bonds  were  obtained  against  pUin* 
tiff  under  s.  63  of  the  Begistration  Act  (XX  of  1866). 
He  petitioned  the  Civil  Court,  under  s.  66,  to  aet 
aside  these  decrees,  on  the  ground  that  the  bonds  were 
executed  on  consideration  of  something  to  be  done  by 
the  obligee,  who  had  wholly  failed  to  perform  his 
part.  The  Judge  dismissed  the  petitions,  because  he 
thought  the  matter  was  a  more  proper  one  for  inves- 
tigation in  a  regpilar  suit.  His  successor  dismissed 
the  suit  when  brought,  because,  in  his  opinion,  it  did 
not  lie.  Meld  on  appeal  (by  the  majority  of  the 
Court)  that  no  suit  lay.  The  effect  of  ss.  62  to  66  was 
to  make  a  decree  under  them  of  precisely  the  same  va- 
lidity as  any  other  decree,  to  make  it  ehforceable  by 
the  same  process,  but  to  render  it  impeachable  on  the 
special  grounds  referred  to  in  s.  66.  Meld  also  that 
the  matters  alleged  were  not  such  as*  if  proved,  would 
have  justified  the  setting  aside  of  the  decree.  The 
special  drcunutances  must  be  such  as  to  show  a  vice 
in  the  mode  in  which  the  contract  to  submit  to  decree 
and  the  special  registration  were  obtained,  and  an 
infirmity  in  the  original  obligaticm  will  not  da  SlHlA 
Tbyab  V,  BAnaAsAin  Aitabqbb  7  Mad.«  118 

Eight  to  sue  to  cancel  deed 


and  enforce  it, — The  powers  conferred  on  the  Conrts 
under  the  Begistration  Act,  1866,  for  enforcement  by 
process  of  execution  of  the  payment  of  a  bond  are  not 
inconnstent  with  the  right  to  sue  to  cancel  and  annul 
the  deed  as  fraudulent.    Sbbbbax  v.  Hoboov  Siboh 

[211.W.,467 

The  summary  procedure  provided  for  in  ss.  62  to  65 
of  tMs  Act  has  been  omitted  in  the  latter  Acts. 

w— — — — —   8. 88* 

See  ADXiBiiov— MiBOBLLAiTBOirs  Caibs. 

[16  W.  B.,  280 
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HSGISTRATIOir    ACT     (XX    OF    1866) 

— concluded. 

• 88.  88  end  84. 

See  Appeal— Aotb—Beot8tbation  Act. 

[6  B.  L.  R.,  678  note 
7  W.  R,  180 

—^ 8.  84. 

See  Appeal— AoTB—i^EGTBTBATioK  Act. 

[8  Bom..  A.  C.  104 
8'W.It.,268 
e  W.  B.,  122 

See  Pleadeb— BEKrvEBATiov. 

[7  Bom.,  A.  C,  182 

" 8. 9L 

See  JuBT— JuBT  IS  Sessions  Cases. 

[14  W.  R.,  Cr.,  82 

See  Maoistbate,  Jubisdictign  op — Spe- 
cial Acts— Beoibtbation  Act,  1866. 

[6  Bom.,  Cr.,  7 

8.98. 

See  False  Pebsokation. 

[7  W.  B.,  Cr.,  09 
2  B.  L.  B.,  A.  Cr.,  26 

8.  84. 

See  SEirrBKOE— Gehbbal  Cabbs. 

[8  W.  R.,  Cr.,  18 

• 8.  96. 

See  Maoibtbate,  Jttbisdtction  op— Spe- 
cial Acts— Begibtbation  Act,  1866. 

[6  Bom.,  Cr.,  7 


BEGIBTB ATIOir  ACT  (Vm  OP  1871). 

See  Gekebal  Clauses  Consolidation  Aot, 
8.6    .  I.  li.  R.,  4  Calo.,  686 

[L  It.  R,  8  Calc,  727 

See  LnciTATiON — Statutes  op  Limitation 
— LnciTATiON  Act,  1871,  aet.  168. 

[24  W.  »•,  872 

See  Cases  UNDEB  Begibtbation  Act,  1877. 

r ■•  ^^Stampe  on  petitions  under  #.  6B> 

Megieiration  Act,  1866— Court  Feea  Act,  1870,  soh.  1, 
art,  5.— The  effect  of  the  first  and  fonrth  clanses 
of  s.  2  of  the  BrgistratioD  Act  of  1871,  Tead  with 
the  proYiBion  in  the  first  schedule  as  to  the  extent 
of  the  repeal  of  Act  VII  of  1870,  was  to  keep  in  force 
all  the  provisions  of  Act  XX  of  1866  relating  to  the 
procedure  for  the  recovery  in  a  summary  way  of  the 
amount  of  an  obligation  upon  agreements  recorded 
under  s.  52  of  that  Act  before  the  1st  day  of  July 
1871.  Faohaipebuual  Chbtti  r.  Satattab 
AuDONi  KuBUBV  Battel    .        .       6  Kad.,  861 

The  sections  of  this  Act  correspond  substantially 
with  those  of  the  present  Act  III  of  1877,  under 
which  therefore  the  cases  wHl  be  found. 


REGISTBATIOia'    ACT  (VIH    OF  1871) 

— concluded. 

8. 78. 

See  Appeal-  Bight  op  Appeal,  Eppeot 
OP  Bepral  ok     L  Ii.  B.,  8  Cala,  727 

— B.80. 

See  Sentence— Ik PB IS ONifENT— 
Ikpbisonkbnt  Geneballt. 

[18  W.  B.,  Cr.,  8 

BEGISTBATIOia'  ACT  (TII  OP  1877), 

See-  Appeal— BiOHT  op  Appeal,  Eppect 
op  Bbfeal  on     I.  Ja,  B.,  8  Calo.,  727 

Operation   of   Act. — The  provisions 

of  Act  n I  of  1877  apply  to  all  documents  tendered 
in  eTidence  on  or  after  1st  April  1877.  Baju  Balv 
r.  Ebishnabay  Baxchanpba 

[I.  Ij.  B.,  8  Bom.,  278 

But  see  Oohba  Snra  r.  Ablaeh  Kooeb 

[I.  Ij.  B.,  4  Calo.,  686 

1.  —^ 8.    8    G871,  8.  8)— Xtfaw.— The 

expression  "  an  undertaking  to  cultivate  or  occupy," 
used  in  s.  8  of  Act  VIII  of  1871  in  defining  the 
word  "  lease/'  means  an  accepted  undertaking  giving 
to  the  lessee  a  right  or  interest  in  the  thing  left. 
Apv  Bitpoatda  v.  Nabeabi  Annajee 

[L  la.  B.,  8  Bom.,  21 

2.  (1886,  8.   ^)— Moveable 

property — Trees, — Trees  are  to  be  held  moveable 
property  for  the  special  purposes  of  the  Begistration 
Act,  but  they  are  not  ordinarily  so  regarded  in  Indian 
Acts.    Chowbhbt  Aoobtdk  Ali  r.  Dhandoo 

[8  Agra,  157 

8. ->  Lease    to    take  juice 

from  date  trees, — The  right  to  take  juice  from  date 
farees  is  not,  according  to  s.  2,  Act  XX  of  1866,  a 
right  to  immovebale  property,  but  fiJls  under  the 
definition  of  moveable  property.  .Talu  Nahdab  v, 
Ueioha  Namdab    •        .    8  S.  Ii.  B.,  A.  C,  884 

S.  C.  Janoo  Mundvb  V,  Hvcha  Hundub 

[12  W.  B.,  866 

4.  and  8.  B^— District 

Court— Jurisdiction  of  High  Court,  North-  West 
Provinces.— ¥oT  the  purposes  of  Act  XX  of  1866, 
« District  Court"  meant  "the  principal  Court  of 
original  jurisdiction  in  a  district,  and  included  the 
High  Court  in  its  ordinary  original  civil  jurisdic- 
tion." The  High  Court  of  the  North-West  Pro- 
vinces, which  has  no  ordinary  original  civil  jurisdic- 
tion, was  not  a  "  District  Court"  to  which  a  petition 
might  be  presented  under  s.  84  of  the  Act,  and 
an  order  passed  by  that  Court  on  such  a  petition, 
directing  the  registration  of  a  deed,  was  made  without 

i'urisdiction.  Hubhun  Lall  Panday  «.  Eoonditk 
^ALL   . .  16  B.  Ii.  B.,  F.  C,  228 :  24  W.  B,,  76 

[Ii.  B,,  2  L  A.,  210 


6. 


0816, 8. 8)-2'f  m- 


her — Standing  timber— Mango  tree—  Custom  of  a 
locality,— "By  the  term  "timber"  is  meant  properly 
such  trees  only  as  are  fit  to  be  used  in  bnilddng  and 
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BEOIfinTBATIOK*    ACT    (III    OF    1877) 

— eoutinued. 

repairing  hooset.  A  mango  tree,  which  is  primarily 
a  frixit  tree,  might  not  always  come  within  the  term 
"  standing  timber''  nsed  in  the  definition  of  immove- 
able property  in  s.  3  cf  the  Registration  Act  (XX 
of  1866,  bnt  it  mny  be  classed  as  a  timber  tree  where, 
according  to  the  custom  of  a  local! ty>  its  wood  is  used 
in  building  houses.    Kbishkabao  v.  Babaji 

[I.  L.  B.,  24  Bom.,  81 


6 


__  ^  — . District    Court — 

Juriidiction  of  High  Court.—Where  the  property, 
the  subject  of  a  deed  presented  for  registration,  was 
without  the  jurisdiction  of  the  High  Court,  but  the 
order  of  refusal  was  made  by  the  Registrar  General, 
who  was  within  such  jurisdiction,~if0Zi  the  High 
Court  was  the  District  Court  under  s.  84  of  Act 
XX  of  18C6  to  which  the  petition  should  be  made. 
Ik  tbb  mattbb  op  tbb  Ibpiav  Bboistbation  Act 
(XX  o»  1866).  Ik  thb  mattbb  of  Wthdham 
^  [6  B.  L.  B..  676 


7. 


District  Court  ^  Regula- 


tion proctiicM.— The  Registration  Act  of  1871  gives 
power  to  the  Government  to  appoint  districts  and 
sub- districts  for  the  purposes  of  registration ;  but  the 
"District  Courts"  mentioned  in  the  Act  (except 
where  the  High  Court,  when  exercising  its  local  juris* 
diction,  is  said  to  be  a  District  Court  within  the 
meaning  of  the  Act)  must,  in  the  case  of  a  regula- 
tion province,  be  taken  to  import  the  ordinary  ZilUh 
Courts.  Ik  thb  hattbb  op  thb  pbtitiok  op 
Abdooilah.    Rbasut  Hobbbik  v.  Abdoollah 

[L  Ii.  B.,  2  Calc,  181 
26  W.  B.,  60:  !>.  B.,  8  L  A.,221 

B.  17  (1864,  B.  18;  1866,  b.  17;  1871, 


8.17). 

See  Casbs  itkdbb  b.  18. 

See  Cabbs  ttkdeb  b.  49. 

L Operation  of  section — Do- 
cument not  regislrahle  under  Eegittration  Act  (XX 
of  1866),  hut  requiring  registration  under  Act  III 
of  1877 — Immoveable  property — Hereditary  allow- 
ance attacked  to  office  of  desai — Deed  of  gift  of 
such  property, — S.  17  of  the  Registration  Act,  III 
of  187?,  should  not  be  construed  as  requiring  a 
document  to  be  registered  which  would  not  have 
required  registration  when  it  wss  executed.  Bajn 
Bain  V.  Krishnara,  J.  L,  JR.,  2  Bom.,  373,  distin- 
guished. An  instrument  which  did  not  requu  e  regis- 
tration under  Act  XX  of  1866  is  not  inadmissible  in 
evidence  by  reason  of  Act  III  of  1877.  Dues  inci- 
dental to  an  office  such  as  that  of  a  desai,  which  is. 
capable  of  being  held  by  a  person  other  than  a  Hindu, 
were  not  immoveable  property  when  Registration  Act 
XX  of  1866  was  enacted.  Dbsai  Motilaij  Mangalji 
«.  Desai  Pababhotah  Nakdlal 

[I.  L.  B.,  18  Bom.,  82 


2. 


Kahuliat—Act  XVI   of 


1664,  s.  JS.— Neither  s.  17  of  Act  III  of  1877  nor 
the  similar  sectionn  of  the  preceding  Acts  had  the 
effect  of  rendering  a  document,  which  was  not  com- 


BEGISTBATIOlSr    ACT    (HI    OP     1877) 

— continued, 
palsorily  registrable  under  Act  XYI  of  1864^  inad- 
missible in  evidence  under  the  succeeding  Acts  with- 
out registration.    Rak  Eooscab  Sikgh  «.  Kzshabi 
[L  L.  B.,  8  Calo.,  68:  11 C.  li.  S.,  818 

8.  ^ Doenment  executed  he/ore 


Act  X  VI  of  J 864  Came  into  operation — . 
—A  hibbanama  executed  before  Act  XVI  of  1864 
came  into  operation  was  admissible  as  evidence, 
though  not  registered.  S.  IS  did  not  apply  to  deeJs 
executed  before  1st  January  1865,  and  s.  17  oon- 
taincd  no  penalty  for  non-registration.  Bavjl  Soob- 
SUBBB  DosiA  r.  Madhitb  Chubdbb  Ooohoo 

[8  W.  S.,  269 


4.     — 


"Kabuliat  executed  when  fv 


gistration  was  unnecessary. — ^An  unregistered  kabu- 
Uat  is  not  inadmissible  as  evidence  if  it  was  execnted 
at  a  time  when  the  law  did  not  require  registration. 
Shbo  Rax  SpraH  r.  Sbwak  Rax   .   20  W.  B^  88 

6. and   e.  4B—'Begisiralion 

Act,  1871,  «.  17 — Decrees — Instrument — Admissihi* 
lity  in  evidence,— A  decree  by  which  immoveable 
property  was  charged  did  not  need  Registration  under 
s.  17  of  the  Registration  Act,  187li  in  order  to^make 
it  admissible  in  evidence  under  s.  49.  Such  decrees 
are  now  expressly  excluded  by  s.  17*  Registration 
Act,  1877.  Pdbxanahdab  Jiwahdab  ©.  Vallab- 
DAB  Wallji  .      I.  Ii.  B.,  11  Bom.,  606 


6. 


—  OL    i&)^Deed   of  gift^ 


Immoveable  propertif,—  All  instruments  of  gift  of 
immoveable  properly  'must  be  registered,  whatever  b# 
the  value  of  the  property.  ,Putoha  Kouta  o. 
MuTiA  Kolita   .  .    2  B.  L.  B.,  Ap.,  46 

S.  C.  Pbotoita  Eoi^ita  r.  Mottba  Kolita 

[llW.B.,8d4 


7. 


■Judicial     proceedings 


— I^etitions — Pleadings — Order  by  Court,  etc, — 
S.  17  of  the  Registration  Act  111  of  1877  does  not 
apply  to  proper  judicial  proceedings,  whether  consist- 
ing of  pleadings  filed  by  the  parties  or  orders  made 
by  the  Court.  Bikdebbi  Naik  v,  Gab&a  Sabab 
BAHir  •  I.  Ii.  B.,  20  AIL,  171 

[L.  B.,  25 1.  A.,  9 
2  C.  W.  N^  129 

8.  — Unregistered  agreement 

incorporated  into  a  judicial  proceeding, — A  prior 
suit  between  the  same  parties,  now  contesting  the 
right  to  part  of  an  ancestral  estate,  claimed  another 
part  of  the  same  estate,  without  comprising  the  lands 
now  in  suit,  which,  at  the  time  when  the  fint  suit 
was  brought,  were  outstanding  under  a  mortgage. 
A  decree  had  been  made  by  consent,  excluding  the 
lands  now  sued  for.  The  defendant's  casd  was  that 
the  lands  now  claimed,  together  with  those  decreed 
by  consent,  had  been  made  the  subject  of  a  com- 
promise of  which  the  terms  had  been  stated  in  two 
written  agreements  not  registered.  Also  that,  accord- 
ing to  the  compromise,  each  of  the  parties  was  to  take 
a  moiety  of  the  whole  estate.  Eaih  had  obtained 
possession ;  but  the  decree  was  limited  to  the  port 
of  tlie  estate  for  which  the  prior  suit,  then  disposed 
of,  was  brought ;  and  only  one  of  the  agreements— 
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that  one  which  related  to  the  lands  then  in  snit — 
was  presented  to,  and  accepted  by,  the  Court  which 
made  the  consent  decree.  Seld  that  this  agreement 
had  a  different  eifect  ^m  the  other  one,  as  it  con* 
stitnted  a  step  in  a  judicial  proceeding  and  did 
not  require  registration.  The  order  was  pronounced  in 
terms  of  it.  But  as  regarded  the  lands  now  in  suit, 
excluded  as  they  had  been  fiom  the  decree  in  the 
former  suit,  the  defendant's  title  to  them  had  been  left 
to  stand  or  fall  by  the  other  unregistered  document. 
The  latter  by  the  Registration  Act,  1877,  conferred 
no' title,  and  this  defence  failed.  Prakal  Asia  v. 
Lakshhi  Amn  I.  Ij.  B.,  22  Mad^  508 

[li.  IL,  26  L  A.,  101 
8  a  W.  N.,  485 


8. 


Beed  ofgiJt—Bihha- 


hiUawaz — Nominal  eomideraiion.'—  A  hibba-bil- 
awaz,  although  made  on  the  nominal  consideration  of 
"  a  than  of  cloth  and  natural  love  and  affection,"  is 
merely  a  deed  of  gift,  and  as  such  must  be  registered. 

GOXAM  MOSTOPA.  9.  GOBUBDHTTN  MuLLA 

[8  C.  Ii.  B.,  441 


10. 


ol.  (b) — Determination  of 


neeeitiiy  for  registration. — The  necessity  for  regis- 
tration must  be  determined  by  the  value  of  the  con- 
sideration stated  in  the  deed.  Rohinbe  Dbbia  v, 
Shib  Chundbb  Chattbbjbe  .        .  15  W.  IL,  658 


11. 


Computation  of  talite 


for  purposes  of  registration— Deed  of  sale— Cow 
sideration. — The  consideration  mentioned  in  a  deed  of 
sale  by  the  parties  thereto  mnst  be  regarded  as  show- 
ing the  value  of  the  interest  conveyed  for  the  purpose 
of  registration  under  Act  XX  of  1866.  Rohinee 
Delia  v.  Shib  Chunder'Ohatterfee,  16  W.  JS.,  558, 
followed.  VABrDBT  Mosbshtab  GmfrpvLB  r.  Bama 
Babaji  Dahob     .        •        .        •    11  Bom.,  140 


12. 


Statement  in  will — 


Words  not  purporting  or  operating  to  extinguish  an 
interest  in  the  present  or  in  future — Evidence  Act 
fl  of  1872),  s.  32,  cL  C6J.—B.  17,  cl.  {b),  of  the 
Registration  Act  (III  of  1877)  does  not  render  a 
passage  in  a  will  inadmissible  in  evidence  if  the  words 
of  it  do  not  purport  or  operate  to  extinguish  an 
interest  in  the  present  or  in  future,  but  state  only 
past  facts.  Such  a  statement  would,  if  proved,  be 
admissible  also  under  s.  82,  cl.  (6),  of  the  Indian 
Evidence  Act  (I  of  1872;.  Chamanbu  Jayjb 
Mabombd  Ali  Bhobi  v.  Mvltanohavi)  Shitbam 

[I.  Ii.  B.,  20  B01&U9  562 


18. 


Consideration — As- 


signment of  mortgage— Stamp, — A  executed  to  S 
an  assignment  of  a  mortgage.  It  was  stamped  with  a 
stamp  of  B168j  and  recited  that  B  had  instituted  a 
suit  against  C  to  recover  R  8,000,  interest  and  costs, 
and  that  an  agreement  had  been  come  to  between  B 
and  C  ;  that  on  C  getting  A  to  execute  the  assignment 
of  the  mortgage,  and  on  his  paying  B  500,  the  snit 
should  be  dismissed  and  settled.  It  further  recited 
that  H  5,000  was  due  to  ^  on  the  mortgage,  and 
that  A  had,  at  C's  request,  agreed  to  assign  it  to  JB. 
By  the  operative  part.  A,  in  consideration  of  B5  paid 
to  ^  by  B  and  *'  in  consideration  of  the  premises. 


BEQISTBATIOIT     ACT    (IH    OF    1877) 
— continued, 

assigned  the  mortgage  to  B»  Held  that  the  consi* 
deration  for  the  deed  of  assignment  was  not  merely 
B5  paid  to  A,  but  the  assignee's  agreement  to  with- 
draw the  snit  if  A  assigned  the  mortgage  to  him 
upon  the  instrument ;  tbat  the  money  value  of  the 
latter  part  of  the  consideration  was  the  amount 
covered  by  the  stamp  put  by  the  parties  themselves ; 
and  as  it  exceeded  BlOO,  the  deed  of  assignment  was 
inadmissible  in  evidence  for  want  of  registration 
(s.  17  of  Act  VIII  of  1871).  Naoo  Kahatubu  r. 
BabajiEatabi    .  L  I«.  B«,  8  Bom.,  610 


14. 


Agreement    relating 


to  family  arrangement — Valuation  for  purpose  of 
registration* — Where  a  document  was  in  the  nature 
of  a  family  arrangement,  and  drawn  up  mainly  for  the 
purpose  of  settling  a  widow's  maintenance,  though 
some  right  in  immoveable  property  was  created  or 
declared  by  such  instrument,  and  it  was  proved  that 
the  actual  value  of  the  whole  of  the  immoveable  pro- 
perty mentioned  in  the  document  exceeded  BlOO,  but 
there  was  no  evidence  to  show  that  the  value  of  the 
widow's  right  exceeded  that  sum, — Held  that,  foi  the 
purpose  of  registration  under  Act  XX  of  IS 66.  the 
actual  value  01  the  whole  immoveable  property  named 
in  the  document  must  not  be  taken  to  be  the  value  of 
the  right  so  created  or  declared.    Nilaya  kou  BacH' 

APPA  0.  BiTDBATA  BIN  BAOHAPFA    .     12  Bom.,  141 


15. 


Agreement  to  prevent 


acquisition  of  easement — Document  not  creating, 
etc,  right  in  immoveable  property — Chance  of 
acquiring  easement — Immovable  property,— The 
chance  of  acquiring  a  right  to  light  and  air  is.  not 
immoveable  property  within  the  meaning  of  the 
Begistration  Act,  nor  can  a  pecuniary  value  be  put 
upon  it.  A  document,  therefore,  wluch  limits  or  ex- 
tinguishes the  chance  of  acquiring  such  an  ease- 
ment does  not  require  registration.  Sultan  Nawaz 
Jung  r.  Bubtokji  Nanabhoy 

[I.  Ii.  B.,  20  Bom.,  704 


16. 


Change  of  name  in 


»» 


Government  records — Mortgage  or  conditional  sale 
—Subsequent  agreement  to  re^transjer  land  in 
Government  records  on  payment  of  debt — Document 
creating  a  right  in  land. — In  1877,  the  plaintiff,  being 
indebted  to  the  defendant,  transferred  certain  land 
to  the  defendant's  name  in  the  Government  re- 
cords. In  July  1879  the  defendant  executed  the 
following  document  to  the  plaintiff  reciting  the 
previous  transfer  and  agreeing  to  retransfer  the 
land  to  the  plaintiff's  name  on  the  12th  July 
1880,  if  the  debt  which  won  Id  then  be  due  should 
be  paid  off : "  lu  the  village  of  Berhampur  is 
your  (plaintiff's)  field.  Survey  No.  146,  measuring 
5  acres  8  gui^thas,  bearing  assessment  Bl6. 
You  (plaintiff)  have  got  it  transferred  to  our  name. 
That  field  therefore  stands  in  Obr  (defendants') 
name  in  the  Government  records.  You  owe  a 
debt  to  us.    On  account  of  that  debt,  you   have 

transferred  it  to  our  name The  field 

shall  be  retransferred  to  your  name  when  you 
repay  the  said  debt  to  me.  You  have  cultivated 
the  field  for  the  produce  of  Samvat  1986,  and  a 
lease  in  respect  thereof  you  have  this  day  passed 
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to  me.  And  a  stamp  paper  was  pnrchased  at  the 
time  of  the  transfer  for  the  execution  of  this 
agreement,  but  no  agreement  was  then  passed. 
This  agreement  is  therefore  this  day  passed  to 
you  when  the  lease  in  executed.  And  you  owe 
me  (a)  debt  bearing  interest*  I  will  pny  out  of 
my  pocket  the  expenses  to  be  incurred  at  present 
in  cultivating  the  firld.  The  debt  due  to  me 
would  in  all  amount  to  filO'^.  If  you  repay  all  these 
ropees  due  to  me  till  the  Vaishakh  Shndh  6th,SamTat 
1986,  1  will  take  them  and  transfer  the  field  to  your 
name.  And  if  you  fail  to  pay  (them)  till  Yai* 
ihakh  Shudh  4th,  }ou  will  have  no  claim  what- 
ever to  the  said  field.  1  shall  not  take  the  rupees 
after  the  4th  (chauth),  uor'shall  1  give  (or  transfer) 
the  field  to  you.      ....  I     shall   lease 

the  field  to  any  one  I  like  without  keeping  any  claim 
of  you  as  regards  cultivation,  manure,  and  hedge. 

You  have  no  claim  or  right  whatever ** 

This  document  was  not  registered.  The  plaintiif 
brought  this  suit  to  redeem  the  land,  alleging  that  it 
had  been  mortgaged  to  the  defendant,  and  that  the 
debt'  had  been  paid  off.  The  defendant  contended 
that  the  transaction  in|1877  was  not  a  mortgage,  but 
a  sale  of  the  land  to  Lim,  and  that  the  document  of 
July  1879  was  an  agreement  to  resell  it  to  the 
plaintiff,  which  was  not  admissible  in  evidence,  as 
it  was  not  registered.  Held  that  the  document  of 
the  11th  Ju'y  1879  did  not  require  registration.  It 
created  no  rights  in  land,  but  only  amounted  to  a 
personal  covenant  to  effect  a  mutation  of  names  in  the 
Government  books  when  the  debt  due  by  the  plaintiff 
was  ^satisfied.  Patbl  Bakohod  Mobab  «.  Bhika- 
BHAiDsTiDAS   .        .       L  Ii.  IL,  21  Bom.,  701 

17. Document  providing 

for  payment  of  hereditary  allowanee^Interett  in 
immoveable  property — Registration  Act  (III  of 
1877 J, e.  8 — Bombay  General  Clanees  Act  (Bom, 
Jet  III  of  J886).— Plaintiffs  sued  in  the  Court  of 
Small  Causes  at  Poona  to  recover  B40O  for  arrears 
alleged  to  be  payable  to  them  nnder  an  agreement  by 
the  defendant's  father  to  pay  B150  per  annum,  of 
which  B50  were  for  maintenance  of  plaintiffs' 
mother,  and  the  residue  was  to  be  applied  towards 
defraying  the  expenses  of  a  temple.  The  terms  of  the 
agreement  showed  that  it  was  intended  that  the  pay- 
ment for  the  expenses  of  the  temple  should  be  con- 
tinued in  perpetuity.  The  Judge  dismissed  the  suit, 
holding  that,  being  for  a  hereditory  allowance,  it  was 
a  claim  for  immoveable  property,  and  came  within 
the  meaning  of  ss.  8  and  17 of  the  Begistration  Act, 
and  that  the  document  creating  it  required  registra- 
tion, and,  not  being  registered,  was  inadmissible  in 
evidence.  On  application  by  the  plaintiffs  to  the 
High  Court  under  s.  25  of  the  Provincial  Small 
Cause  Courts  Act  (IX  of  1887),— ^e/cl, reversing  the 
decree,  that  tho  document  did  not  require  registration, 
as  it  was  not  an  instrument  purporting  or  operating 
to  create  or  declare  an  interest  in  immoveable  pro- 
perty within  the  meaning  of  s.  17,  or  create  an  here- 
ditary allowance  in  the  vense  in  which  that  expresiiion 
is  used  in  s.  3  of  the  Bfgistration   Act.   VisHinr 

GAITBBH  JoBHI  r.  YSBHTANTBAO 

|X  li.  B.,  21  Bom.,  887 


— continued. 

18. Bond  creating  charge 

on  immoveable  property — Larger  eum  payable  om 
contingency. — The  words  in  s.  17  of  the  Brgia- 
tration  Act  (VIII  of  1871),  "  present  or  future/' 
"  vested  or  contingent/'  point,  not  to  the  value  or  its 
ascertainment,  but  to  the  right  or  interest  in  the  land 
which  is  to  be  created  as  a  security.  If  the  charge 
or  interest  created  is  of  a  value  less  than  RIOO,  regis- 
tration  is  needless.  Nababatta  Chbtti  v.  GrBV* 
taffaChbtti  .     I.  Ii,  B^  1  MacL,  878 


19. 


-  Valuation  of  right. 


title,  and  interest  created  by  mortgage. — The  value 
of  the  right,  title,  or  interest  created  by  a  mortgage 
is  estimated  by  the  amount  of  the  principal  nM>ney 
thereby  secured.  The  words  "  or  in  future "  in 
s.  i7  of  Act  XX  of  1866  and  t.  17  of  Act  VIII 
of  1871  have  reference  to  estates  in  remainder  or  in 
reversion  in  immoveable  property,  or  to  estates  other- 
wise deferred  in  enjoyment,  and  not  to  interest  pay- 
able in  future  on  principal  moneys  lent  on  the  security 
of  immoveable  property.  Naka  bin  Laeshmav  r. 
Anakt  Babaji        .        .    I.  li.  B^  2  Bom.,  858 


20. 


Bond  creating  interest 


in  land— Mode  attesting  raZwe.— For  the  purpose 
of  registration,  the  value  of  the  interest  created  in  im- 
moveable property  by  a  mortgage-bond  is  that  sum 
by  the  payment  of  which  the  interest  could  be  deter* 
mined.  Titagabaja  Fadtachi  v.  BAiCAVirJAM 
PiLLAi     ....  I.  Ii.  B.»  6  MacL,  422 


21. 


and  8.  4B— Mortgage 


— ^The  value  of  the  interest  created  by  a  mortgage  of 
immoveable  property  is  estimated,  for  the  purposes 
of  the  Begistration  Act  of  1871,  not  by  the  amount 
of  the  principal  money  thereby  secured,  but  by  the 
amount  of  such  money  and  the  interest  payable  there- 
on. Consequently,  a  bond,  dated  the  9th  August  1878* 
which  charged  certain  immoveable  property  with  the 
payment  on  the  31st  May  1874  of  H98,  and  interest 
thereon  at  the  rate  of  one  per  cent,  per  mensem, 
should  have  been  registered.  Darshan  Singh  v. 
Sanicanta,  L  L.  R.,  1  AIL,  !^4,  followed.  Nana  bin 
Lahshman  v.  Anant  Babaji,  I.  L.  R.,  9  Bom., 
853,  differed  from.  Bajfati  Snr&H  «.  Bam  Sukke 
Eaub        ....    I.  Ii.  B»  2  A1L»  40 


22. 


Bond  hypothecating 


immoveable  property. — The  registration  of  a  bond 
hypothecating  immoveable  property  to  secure  the  re- 
payment of  B95-14-0,  with  interest  at  eighteen  per 
cent,  per  annum,  the  principal  to  be  paid  in  four 
annual  instalments,  three  of  &28-5-4,  and  the  fourth 
of  fi25-14-0,  and  the  whole  of  the  interest  to  be  paid 
on  the  date  of  the  last  instalment,  without  any  pro- 
vision that  the  debtor  should  be  at  liberty  to  antici- 
pate the  payment  of  any  instalment,  is  compulsory* 
inasmuch  as  the  lowest  sum  which  the  debtor  could 
compel  the  creditor  to  accept  is  in  excess  of  filOO. 
The  proper  test  for  determining  the  value  of  the 
interest  created  by  a  mortgage  for  the  purpose  of  re- 
gistration is  the  amount  of  the  least  sum  recoverable^ 
and  not  the  connderation  for  the  bond.  Although  an 
unregistered  mortgage-bond  which  creates  an  interest 
in  land  in  excess  of  ttlOOia  of  no  effect  as  a  mortgage. 
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it  may  be  received  as  evidence  of  the  personal  obliga- 
tion. Sethaihri  Ayyengar  v.  Sanlcara  Agen,  7  Mad., 
296,  followed.  Kattamubi  Ja&apfa  r.  padalu 
Latchafpa  L  Ii.  B.»  6  Mad.,  119 


28. 


Bond  creftting  inter' 


est  in  immoveahle  property. —The  registration  of  a 
deed  which  does  not  necessarily  create  an  interest  in 
immoveable  property  of  the  value  of  BLOO  is  not 
compulBory.  Darthan  Singh  v.  Manwanfa,  I.  L. 
It.,  1  All.,,274,  and  Rajpati  Singh  v.  Sam  Sukhi 
Knar,  J.  L.  R.,  2  All.,  4(^  dissented  from.  Hana 
hin  Lakehman  v.  Anant  Bahaji,  I.  X.  E.,  2  Bom., 
863,  and  Narasag^a  Chetti  v.  Onrutappa  Chetti,  I. 
L.  R.,  1  Mad.,  380,  approved.  A  bond  for  1^  99-8-0, 
with  interest  at  12  per  cent,  per  annnm,  payable 
twelve  months  after  date,  by  which  immoveable  pro- 
perty is  hypothecated  to  secure  repayment  of  the 
debt,  need  not  be  registered.  Sadaqofa  Attakgab 
V.  DoBABAHi  Sastbi        .     I.  L.  B.,  6  Mad.,  214 


24. 


Bond  creating  charge 


on  immoveable  proptrtg — Mortgage. — A  bond  which 
charged  immoveable  property  with  the  payment  on 
a  day  specified  therein  of  K99,  the  principal  amonnt, 
and  HQ,  interest  thereon,  should  have  been  registered 
under  the  pro  ^sions  of  cl.  (b),  s.  17,  Act 
YIII  of  1871.    Dabshav  SmoH  v.  Hahwahta 

[I.  li.  B.»  1  All.  274 

Bbojit  v.  Pitambab       .    I.  la.  B.,  1  All.,  276 

26, Bond  under  if  100— 

Compultorg  registration  —  Priority  —  Mortgage 
bond. — A  mortgage-bond  for  B99  repayable  in  nine 
montls  and  eleven  days,  with  interest  at  the  rate  of 
2  per  cent,  per  mensem,  do^  not  require  registration, 
but  a  registered  mortgage-bond  for  fil96,  subse- 
quently executed,  will  have  priority  over  it.    KOB- 

BAH  AU  MlBDHA  V.  SHABODA  PbOBHAD  AIOH 

[I.  li.  B,;  10  Calo.»  82 

S.  C.  EOBBAN  Aid  MlBDHA  C.  PlTUXBABI  DasI 

[18  C.  li.  B.,  256 


— ■ Bond — Principal  and 

interett.'-lL  bond  for  the  payment  of  U83-S-0  on 
demand,  together  with  interest  thereon  at  the  rate 
of  2  per  cent,  per  mensem,  which  charges  immove- 
able property  with  such  payment,  does  not,  though 
the  amount  due  on  it  may  in  time  exceed  BlOO, 
purport  to  create  an  interest  of  the  value  of  RlOO 
within  the  meaning  of  the  Registration  Act,  and  its 
registration  b  therefore  optionid.  Eabav  Singh  «. 
Bam  Lal  I.  Ii.  B.,  2  AIL,  86 

27. Bond  hypothecating 

immoveable  property — Amonnt  together  with  inter' 
eet  over  KIOO. — A  bond  which  secures  by  the  hypo- 
thecation of  immoveable  property  the  repayment, 
after  four  months  from  the  ^te  thereof,  of  a  loan 
of  B96-15-0,  with  interest  at  the  rate  of  12  per  cent, 
per  annum,  is  an  instrument  requiring  to  be  regis- 
tered under  s.  17  of  Act  XX  of  1866.  Dhubx- 
Dso  Karaih  Sihgh  c.  Kukd  La£L  Singh 

[6  N.  W.,  267 

as. and  cL  (h)— JnWrn- 

ment  creating  a  charge  in  the  natuwe  of  a  mortgage 
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— Admiesibilify  in  evidence  oj  documents  oompul' 
sorily  registrable,  but  unregistered. — A  kiramama 
(agreement),  dated  11th  d^y  of  June  1885,  was 
passed  by  ^  to  ^  to  the  following  (ifect :  "  As 
my  father  S  is  dead,  it  has  been  arranged  that  I 

should  succeed  to  his  estate Part  of  this 

estate  at  Vagoda,  consisting  of  a  house,  fields, 
cattle,  and  a  cart,  has  been  given  into  your  possession 
for  use  und  enjoyment.  The  reason  thereof  is  that 
you  have  undertaken  to  pav  fi450  found  due  on  an 
adjustment  of  khata  from  my  father  to  O.  I  am 
unable  to  pay  off  this  debt;  and  so  you  have  been 
put  into  possession  of  this  property.  1  shall  paqs  to 
you  a  sale-deed  in  respect  of  this  property,  and  shall 
transfer  the  fields  to  your  name  from  the  year  1 888-89. 
Held  that  the  kararnama  required  registration. 
It  did  not  fall  within  the  exception  provided  for 
by  cl.  (h)  of  s.  17  of  the  Registration  Act  (III 
of  1877).  It  was  not  a  document  which  merely 
created  a  right  to  demand  another  document.  It 
created  as  between  the  parties  to  it  a  charge  in 
the  nature  of  a  mortgpnge.  The  document  of  itself 
declared  a  right,  and  the  mention  of  an  intention 
to  execute  a  deed  of  sale  made  no  difference.  An 
unregistered  mortgage  bond  for  one  hundred  rupees 
and  upwards  may  be  admissible  in  evidence  to  prove 
the  simple  debt  or  a  personal  obligation,  but  it  is 
inadmissible  in  evidence  to  prove  any  right  to  the 
property  affected  by  it.    Vani  v.  Bani 

[L  Jm  n.,  20  Bom.,  668 

29. Document  computsorilg 

registrable —  Valuation — Least  sum  payable — iS^fHii 
repayable  before  expiry  of  stated  term— Principal 
sum  icithout  interest, — A  charge  on  certain  property 
to  secure  B50  was  given  by  the  jenmis  in  favour 
of  defendant  No.  1^  who  held  a  kanom  on  the  property 
granted  three  years  previously,  containing  the  follow- 
ing terms :  **  This  amount  of  B50,  tc^cther  with 
the  cnstomary  interest  thereon,  will  be  added  to  the 
kanom  amount  when  after  the  expiry  of  the  period 
of  demise  of  the  paramba  a  renewal  is  effected  or  the 
paramba  is  caused  to  be  surrendered.  The  jenmam 
right  over  the  said  paramba  has  been  mortgaged  to 
yon  for  this  U&O  and  the  interest  thereon."  The 
document  was  not  registered.  It  was  contended  that 
the  document  was  one  compolsorily  registrable  under 
s.  17  of  the  Registration  Act,  1877,  inasmuch  as 
payment  under  it  was  postponed  for  at  least  nine 
years  (i.e.,  the  balance  of  the  term  granted  by  the 
kanom),  by  the  end  of  which  period  the  accumulations 
of  interest  would  have  amounted  to  H54  in  addition 
to  the  principal  sum  of  R'O.  making  H104  in  all. 
Meld  that  the  document  did  not  contain  a  clear 
expression  of  intention  that  the  sum  of  B50  was  not 
re(»ayable  except  at  the  end  of  the  previous  kanom 
term.  Full  effect  would  and  could  be  given  to  the 
words  by  construing  them  to  mean  no  more  than  that, 
in  the  event  of  the  amount  remaining  unpaid  when 
the  kanom  became  redeemable,  the  ii50  with  interest 
thereon  should  be  treated  as  if  it  were  part  of  the 
kanom  amount  so  as  to  entitle  the  appellant  to  insist 
on  redemption  upon  payment  of  such  amount  in 
addition  to  what  might  be  found  due  under  the 
kanom.    That  there  was  nothing  in  the  document  to 
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prevent  tlie  interest  accruing  under  it  from  being 
paid  from  time  to  time,  even  if  the  unpaid 
capital  were  not  repaid  until  the  kanom  was 
redeemable.  And  that  the  least  snm  payable  being 
the  test  as  to  whether  a  docament  is  c(.mpulsorily 
registrable,  the  document  need  not  be  registered  under 
B.  17  of  the  Registration  Act.  1877.  Per 
OTabbbil  and  Michell,  JJ,,  that  under  cl.  {b) 
of  s.  17  of  the  Registration  Act,  1877,  only  the 
principal  amount  secured  should  be  taken  into 
consideration.    Kui^Hi  AuHA  r.  Ahmed  Haji 

[I.  Ij.  XL,  28  Mad.,  105 

80.  - — Mortgage — Suit    oji 

unregitiered  bond  charging  immoveable  property, — 
The  obligor  of  a  bond  bearing  date  the  20th  Janu- 
ary 1873  agreed  to  pay  the  obligee  i^SO,  together 
with  interest  on  that  amount  at  the  rate  of  2  per 
cent,  per  month,  between  the  2nd  April  187 1  and 
the  1st  May  1874,  and  hypothecated  immoveable 
property  as  collateral  security  for  such  payment.  On 
the  15th  February  1879  the  obligee  sued  the  obligor 
on  the  bond  to  recover  R 196- 8-0,  being  the  principal 
amount  and  interest,  from  the  hypothecated  property. 
Seld  by  the  majority  of  the  Full  Bench  (Sttjabt, 
CnT.,  dissenting)  that,  for  the  purpose  of  registra- 
tion, the  value  of  the  right  assigned  by  the  bond  to 
the  obligee  in  the  property  should  be  estimated  by 
the  amount  secured  for  certain  by  the  hypothecation, 
and,  that  amount  exceeding  U 100,  the  bond  should 
have  been  registered.  Per  Stvabt,  C.J, — Ihat, 
for  that  purpose,  the  value  of  that  right  should  be 
estimated  by  the  principal  amount  of  the  bond,  and, 
that  amount  being  under  RlOO,  the  bond  did  not 
require  to  be  roistered.  Nana  bin  Lakshman  v. 
Anant  Babaji,  J,  L,  B„  2  Bom.f  353,  and  Nara* 
sagga  Cheiti  v.  Quruvappa  Chetti,  J.  X.  J2.,  1  Mad., 
378,  followed.  Per  Pbabboit,  J„  Olditield,  J.,  and 
Stbaight,  J.— That  a  suit  on  a  bond  for  money 
charged  thereby  on  immoveable  property  must,  where 
the  bond  is  not  admissible  in  evidence  because  it  is 
unregistered,  £ail.    Himhat  Singh  v.  Sbwa  Rah 

[I.  li.  B.,  8  AIL,  157 

Overruled  by  Habibullah  r.  Kaxchbd  Rai 

[L  L.  B.,  5  AU.,  447 

81.— '  and  b.  4B —Occu- 
pancy tenancy '—** Immoveable  property" — Mort- 
gage— Act  I  of  1868  (General  Clautes  Act),  s.  2 
(^5^.— The  obligee  of  a  bond,  dated  the  29th  October 
1869,  sued  to  recover  the  amount  due  thereunder  from 
the  property  hypothecated  therein.  By  the  terms 
of  the  bond  the  obligor  agreed  to  pay  the  sum  of 
1175,  with  interest  at  2  per  cent,  per  mensem,  on 
the  12th  May  2878.  The  amount  thus  secured  ex- 
ceeded R200.  The  property  mortgaged  was  the 
tenant  holding  of  the  obligor.  Held  that  the  inter- 
est of  a  tenant  in  his  holding  was  right  or  interest 
to  or  in  immoveable  property  ;  that  consequently 
such  bond,  which  affirmed  as  a  security  a  right  of 
which  the  value,  estimated  by  the  amount  secured, 
exceeded  filOO,  ought  to  have  been  registered ;  that 
being  unregistered  it  could  not  affect  the  *'  immove- 
able proi>erty  comprised  therein."  or  "be  received  in 
evidence  of  any  transaction  affecting  "  the  same: 


and  that  the  suit  brought  en  the  basis  of  such  toad 
for  the  enforcement  of  the  lien  must,  in  the  absence 
of  the  bond,  fail.  Himmat  Singh  v.  Setca  Mam,  J. 
Z.  £.,  3  All,,  157,  followed.  Nabiba  Uai  r. 
AcHAMPAT  Rai  .    I.  Ii.  B.,  8  All.,  422 


82. 


Bond  charging   im- 


moveable  property — Interett, —lihe  obligcn^s  of  a 
bond  for  the  payment  of  money  charging  land  agreeu 
to  pay  the  pincipal  amount,  H99,  within  six  montl^ 
after  the  execution  of  the  bond,  and  to  pay  interc&t 
every  month  on  the  principal  amount  at  the  rule 
of  2  per  cent.,  and  that,  in  the  event  of  defiault  of 
payment  of  the  interest  in  any  month,  the  wbdc 
amount  mentioned  in  the  bond  should  becoi::i?  due 
at  once.  There  was  no  stipulation  prevctitiug  tli^ 
obligors  from  repaying  the  loan  at  any  time  within 
the  six  months  after  which  it  was  rcclaimable.  Seld 
that  the  only  amount  certainly  secured  by  die  bond 
was  the  principal,  and  the  b^ud  did  not  therefore 
need  to  b«)  registered.    Ahjiad  Bakhsh  v.  Gobibdi 

[I.  K  B.,  2  AIL,  216 

83. ^  Bond  —  Mortgage,  — 

The  immoveable  property  charged  by  a  bond  payable 
by  instalments,  dated  the  17th  December  1866,  was 
charged  for  both  principal  and  interest,  and  the  first 
instalment  was  payable  within  three  years  from  the 
date  of  the  bond  with  the  accumulated  interest,  and 
the  amount  then  becoming  due  exceeded  filOO.  Seld 
in  a  suit  on  the  bond^  tha^  it  Wisan  inatxnment  creat- 
ing an  interest  in  i:r  moveable  property  of  the  value 
of  RlOO  and  upwards,  and  under  b.  17  of  Act  XX  of 
1866  required  registration.  Bajpati  Kuar  v.  Ram- 
eukhx  Kuar,  I,  L,  B„  2  All,,  40,  followed.  BaWO 
r.  PiB  MvHAHiCAD        .         L  li.  &.,  2  AIL,  688 

84.  — — ^— ^^-^—  Mortgage  of  ««• 
moveable  property —Begietered  and  mnregisfered 
documents, -Seld  by  the  majority  of  the  FnllBeorli 
(Stbaight  and  Oldfisld,  J  J.,  dissenting)  that  the 
principal  sum  secured  by  a  mortgage  of  immoveable 

Sroperty  is  alone  to  be  considered  for  the  purpose  of 
cciding  whether  the  registration  of  the  inatrumentof 
mortgage  is  optional  or  compulsory  under  the  Regis- 
traticn  Act,  1877.  The  ruling  of  the  Full  Bench  in 
Himmat  Singh  v.  Sewa  Ram,  I,  L,  B„  S  All,*  157, 
overruled.  Held  therefore,  where  an  instrument  of 
mortgage  by  way  of  conditional  sale,  dated  the  2nd 
July  1871,  secured  the  payment  of  a  principal  sum 
of  fi72,  with  interest  at  f{2  per  cent,  per  menseni) 
on  the  12th  May  1878,  the  whole  amount  thus  se- 
cured exceeding  filCO,  thnt  the  registration  of  snch 
instrument  was  optional  and  not  compulsory.  Ha- 
bibullah r.  Nakchbd  Rai    L  Ij.  B.,  5  AIL,  447 


86. 


Mortgage  for  *«» 


Just  under  RlOO  with  interest.— Where  the  plaintiff 
sued  upon  a  mortgage  to  secure  Pt98  with  interest  at 
1)2-8  per  month,  it  was  objected  that  the  mortgage 
was  inoperative  as  being  unregistered.  Held  that 
the  mortgage  was  one  to  secure  a  sum  under  BlOO, 
and  did  not  require  registration.  PaKCHi  D^sbi^ 
Ahvbdxtlla  12  C.  I*.  B.,  444 

EOBBAV  ALI  MISDHA  V.  PlXmCBABI  DA8I 

[18  C.  Ii.  B.,  S6e 
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S.  C.  KoBBAK  Ali  Mzbdha  v.  Shaboda  Pboshad 
AicH  .         I.  li.  B.,  10  Calc,  82 


86* 


and  8. 18. — N  agreed 


by  an  instniment  in  writing  called  a '  sattah/'  in 
consideratlm  of  a  loan  of  i(99  8-0,  that  B  should 
have  the  right  of  cultivating  indigo  on  certain  laud 
from  a  certain  date  for  a  cei-tain  period  ;  that  if  she 
failed  to  make  over  to  him  any  portion  of  such  land, 
or  interfered  with  his'cultivation  of  any  portion  of  it, 
she  should  be  responsible  in  damages  for  the  loss 
occasioned  to  /^  in  respect  cf  such  default  or  in- 
terference at  the  rate  of  U40  per  bigha,  and  for  the 
repayment  of  such  lean ;  '<that  if  she  failed  to  pay, 
B  was  at  liberty  to  recover  from  her  person  and 
property  ;  and  that,  until  the  conditions  of  the  agree- 
ment were  fulfilled,  she  hypothecated  her  4-anna 
share  in  mouzah  B,**  B  sued  N  upon  the  "  sattah  " 
to  recover  Bl,069-60,  being  the  amount  <  f  such  loan 
and  damages,  by  the  sale  of  such  4-anna  share,  such 
suit  being  founded  on  a  breach  of  the  agreement. 
Held  per  Stuabt,  C.J.,  that,  inasmuch  as  the  value 
relating  to  the  immoveable  property  hypothecated  in 
the  "sattah"  was  simply  H99-8-0,  without  any 
stipulation  as  to  intt^rest  or  any  other  payment  by 
which  that  sum  might  be  augmented,  the  damages 
stipulnted  for  depending  upon  a  contingency  which 
might  or  might  not  happen  and  respecting  which 
nothing  could  be  anticipated  at  the  time  of  registra- 
tion, the  instrument  did  not,  under  Act  VlII  of 
187l>  s.  17t  require  registration.  Darthan  Singh 
V.  Santcanta,  J.  L,  R»,  1  All,,  374,  observed  on. 
Per  Oldtibld,  J.— That  the  only  certain  sum  secured 
by  the  "sattah"  being  tt99-80,  the  instrument  did 
not  require  registration  under  that  Act,  bui  it  could 
not  be  used  to  enforce  a  lien  to  any  greater  extent 
thnn  B99-8-0  against  the  property  in  suit.  Bab  AST 
Lall  0.  Tapeshei  B  ai  .         .    I.  L.  B.,  8  All ,  1 

87. Bond  for  money  to  he 

adraneed, — Where  a  bond  pledget  land  for  sums  to 
be  hereafter  advanced  not  exceeding  UlOO,  and  the 
sums  actually  advanced  exceed  that  amount,  the  bond 
becomes  an  instrument  of  which  the  registration  is 
necessary  under  s.  17,  Act  XX  of  1866.  Pbbbin  r. 
t'BDLiB 15W.B.,864 


88. 


Bond  hjf  which  land 


is  pledged  at  collateral  eecuritg. — A  bond  for  money 
in  which  land  is  pledged  as  a  mere  collateral  security 
is  not  one  of  the  instruments  defined  m  cl.  2,  s.  17, 
Act  XX  of  1866,  the  registration  of  which  is  com- 
pulsory, but  is  one  of  which  registration  is  optional. 

W  GODOT  ChAVD  JAKA  «.  IQlTTB  MFKDITL 

[9  W.  B.,  Ill 


80. 


Mortgage-deed — 


Sridence, — A  executed  an  instrument  in  favour  of 
B,  thereby  covenanting  to  repay  B  the  amount  of  a 
loan,  together  with  interest  and  mortgaging  certain 
immoveable  property  as  security  for  repayment  of 
the  same.  B  sued  A  for  the  debt.  Held  that  the 
instrument  did  not  directly  create,  declare,  transfer^ 
or  extingu'ish  any  right  or  title  in  immoveable  pro- 
perty J  the  land  was  mentioned  a«  a  collateral  security, 
and  therefore  the  instrument  was  not  insdmissible  in 


BEQISTBATION     ACT    (IH    OF    1877) 

— continued, 

evidence  under  s.  13  of  Act  XVI  of  1864.     Gopal 

PuASAD  r.  NANPABAm 

[1  B.  r.  B.,  A.  C ,  192:  10  W.  B.,^262 

40.  Do  jument  giving  fw 

ture  right  in  immoveable  property, — An  agreement 
for  the  purchase  and  sale  of  certain  immoveable  pro- 
perty provided  that  the  completion  of  the  contract 
should  be  "subject  to  the  approval  of  the  purchaser's 
solicitors "  (naming  them),  and  that,  if  they  should 
not  approve  of  the  title,  the  vendor  should  refund 
the  earnest-money  and  pay  all  costs  incurred  by  the 
purchaser  in  investigating  the  title.  Held  that  the 
agreement  did  not  require  registration.  Sbbbgofal 
MuLLiCK  «.  Bah  Chttbk  NrsKUB 

[I.  Ii.  B,  8  Calc,  866 :  12  C.  !■.  B,  162 


Deposit  of  title-deeds 


— Memorandum  of  deposit  on  promissory  note. — 
Admissibility  in  evidence, — The  defendant  deposited 
certain  title-deeds  with  the  plaintiff  as  security  for  the 
repayment  of  B  1,200  lent  him  by  the  plaintiff  at  the 
time  when  the  deposit  was  made.  On  the  evening  of 
the  same  day,  the  defendant,  by  way  of  further 
security,  gave  to  the  plaintiff  a  promissory  note  for 
the  amount  of  the  loan,  and  endorsed  thereon  the 
following  memorandum :  "  For  the  repayment  of  the 
loan  of  Bl,200  and  the  interest  due  thereon  of  the 
within  note  of  hand,  1  hereby  deposit  with"  the 
plaintiff  *'  as  a  collateral  security  by  way  of  equita- 
ble mortgage,  tiUe-deeds  of  my  property,''  etc.  Held 
that  the  memorandum  did  not  require  registration. 
Ebdabnate  Dutt  r.  Shamloll  Ehbttbt 

[U  B.  Ii.  B,  406 :  20  W.  B,  160 


42. 


Instrument  intending 


to  create  charge  on  immoveable  property, — Where 
the  parties  had  agreed  upon  a  sale  of  certain  property 
and  the  terms  were  settled,  but  the  seller  took  an  ad- 
vance of  KlOO,  the  instrument  which  was  drawn  up 
showing  that  the  intention  was  that  the  purchaser 
should  have  a  security  upon  the  property  for  the 
money  advsnccd, — Held  that  the  instrument  oper- 
ated as  a  charge  upon  the  property  to  tho  extent  of 
B 100, 'and  came  within  the  terms  of  Act  VIII  of 
1871,  s.  17.  Tot  Bam  Gobain  Kuttachabjee 
r.  Ealbe  Nabaik  Bot  .     20  W.  B,  291 


48. 


Deed  covenanting  to 


pay  sum  for  immoveable  property — Admissibility  in 
evidence,— A.  deed  by  which  a  (defendant  covenanted 
to  pay  monthly  a  certain  sum  "for  the  use  and 
hire  of  a  steam-engine,  boiler  and  machinery,  sheds, 
and  a  bungalow,"  is  one  relating  to  immoveable  pro- 
perty, and  therefore  not  admi^ble  in  evidence  with- 
out registration.  Wibtbbbcalb  r.  Qopal  Chakdba 
Seal        ....    8  B.  Ii.  B.,  O.  C,  90 

44.  Agreement  as  to  land 

— Suit  for  specific  performance, — The  pluntiff  lent 
defendant  U  20,000  and  received  a  document  in  the 
following  terms :  ''  On  demand  we  promise  to  pay 
S.  V.  Hutu  Bamen  Chetty  and  G.  T.  A.  ChinitJL 
Chetfcy  the  sum  of  rupees  twenty  thousand,  value  re* 
cei ved.' '  Mema  — **  For  the  above  promissory  note  the 
grant  of  the  dockyard  and  offices  to  be  deposited  in 
three  daysi  and  a  proper  agretment  drawn  out.  .  Tht 
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time  of  credit  to  be  one  year  or  eighteen  months,  the 
interest  at  fil-10  per  cent,  per  mensem."  In  a  suit 
to  cqmpol  specific  performance  and  for  damnges  for 
breacn  of  the  agreement  contained  in  the  above 
memo.» — Keld  that  the  document  did  not  contain  an 
agreement  creating  an  interest  in  land,  and  registra- 
tion was  not  therdTore  necessary  to  render  it  receive- 
able  in  evidence  under  the  Registration  Act  of  1S66. 
CuBBiB  r.  MUTU  Raubn  Chbttt 

[8  B.  Ii.  R,  A.  C,  126 :  11 W.  B.,  520 

46.  -     Document  concerning 

right  of  use  of  growing  frees. — A  document  creating 
and  transferring  a  right  of  use  of  growing  trees  for  a 
term  of  years  is  a  document  which  purports  to  create 
or  transfer  sn  interest  in  immoveable  property  wi  hin 
the  meaning  of  s.  13  of  Registration  Act  of  1864; 
and  therefore  such  documenti  if  not  regis  teredo  is  in- 
adniiBsible  in  evidence.  Sitkbt  Eubdspfa  v,  Gooir- 
PAZULL  Kaqibuddi      •        t      .  •       6  Mad..  71 


ItEQISTRATIOir     ACT    (HI    OP    1ST7> 

— cotUinued, 


46. 


and     B.    48~iry- 


potheeation  f>f  erope—'*  Moveable  property  ''—Act 
I  of  1868,  #.  2  fej —Transfer  of  Property  Jet  (IV  of 
JSiSJt  9»  54. — Held  that  an  assignment  by  endorse- 
ment of  a  registered  bond  hypothecating  certain  crops 
was  a  transaction  relating  to  moveable  property,  and 
registration  of  such  endorsement  was  n^  required 
by  s.  17  of  the  Registration  Act  (III  of  1877)  or  s.  54 
of  the  Transfer  of  Property  Act    (IV  of    1882). 

ElLKA  PbABAD  v.  CHABDAir  SiNGH 

[I.  L.  B.,  10  AIL,  20 


47. 


Assignment  of  decree 


obtained  by  mortgagee. — Where  a  mortgagee  obtained 
a  decree  against  his  mortgagors  for  t^  payment  of 
the  mortgage -money,  and  in  default  for  the  aale  of 
the  mortgaged  property,  and  his  heir  afterwards  exe- 
cuted an  assignment  of  the  decree  for  valuable  consi* 
deration  to  the  plaintiff,  who  proceeded  to  execute  the 
decree  by  sale  of  the  mortgaged  property, — Held 
that  the  assignment  was  a  document  of  which  the  re- 
gistration was  compulsory.  Gopal  Nabain  v.  Tbih- 
baxSadabhiy     .        .        I.  L.  B.»  1  Bom.,  267 


48. 


—    Assignment  of  mort* 


gage  ^Extrinsic  etidence  -Evidence  Act  (I  of 
1872),  s.  91— Title  to  sue— Amendment  of  plaint.— 
An  equitable  mortgage  by  deposit  of  title-deeds  was 
created  on  I5th  August  1862.  In  Maroh  1878  the 
mortgagee,  P  D,  executed  an  assignment  of  all  his 
property  and  of  all  debt«  due  to  him,  and  all  the 
securities  therefor,  to  the  plaintiff.  The  assignment 
also  contained  a  power-of -attorney  from  the  mortgagee 
to  the  plaintiff,  <^in  the  name  of  the  said  P  2), 
his  executors,  etc.,  but  for  the  sole  use  and  benefit  of 
the  said  A  D  (the  plaintiff),  to  ask,  demand,  sue  for, 
recover,  and  receive  of  iind  from  all  »nd  every  tiie 
person  or  persons  liable  in  that  behalf  all  and  every 
ijinter  aM)  the  snm  and  sums  of  money  and  debts 
hereby  assigned  or  intended  so  to  be  or  any  of  them  or 
any  part  of  them,  to  hold  the  same  unto  and  to  the 
use  and  behoof  of  the  said  A  D,  his  executors,  etc." 
Some  days  after  the  execution  of  the  assignment,  the 
title-deeds,  which  had  been  deposited  in  1862  with  the 


mortgagee,  were  handed  to  the  plaintiff,  in 
with  the  terms  of  an  agreement  to  that  effect 
tained  in  the  asngnment.     The  deed  of  aaaignzneot 
was    not    registered.     On    13th    Aogust    1874     the 
plaintiff,  as  the  assignee  of  the  equitable  mortgage, 
sued  for  foreclosure.    The  Court  of  first  instance  lield 
that,  as  an  asngnment,  the  deed  required  registratioD, 
and  that,  not  being  registered,  it  could  not  be  rccelTed.  ia 
evidence ;  that  under  s.  91  of  the  Bvidenee  Act  (I  <^ 
1872)  no  evidence,  other  than  that  contained    in  the 
document  itself,  could  be  given  to  prore  the   fact 
of  the  assignment ;  and  that  therefore  the  plamtiff 
had  failed  to  show  a  title  to  sue  as  assignee  <^  the 
equitable  mortgage.      The  Court,  however,  pemutted 
an  amendment  of  the  plaint,  by  which  the  plaintiff 
was  described  as   suing   ''in    his    own    name    and 
as    the    constituted    attorney    of    P  D,"  and    iben 
allowed  the  deed  of  assignment  to  be  pui  in  as  eri- 
dence  t>f  the  power  thereby  conferred  on  the  plain* 
tiff  to  sue  for  and  recover  all  debts  due  to   ^  J>, 
and  therefore  to  muntain  the  present  suit  in  reapeei 
of  the  equitable  mo  tgage.    On  appeal, — Held  that, 
if  the  suit  were  regarded  as  the  suit  of  P  !>•   the 
power-of-attoruey  contained    in    the  deed  did   not 
enable  the  plaintiff  to  maintain  the  suit  f6r  P  Z>,  in- 
asmuch as  it  purported  to  enable  the  plaintiff  to  re- 
cover the  debts  mentioned  in  the  deed  on  hia  own  a^ 
count  only,  and  not  on  account  of  P  2>;  aod  oa  the 
other  hand,  if*  the  suit  were  regarded  as  thiit  of  the 
pluntiff,  the  Court,  by  treating  the  power  in  the  deed 
as  enabling  him  to  recover  on  his  own  account,  vixtnally 
gave  lo  tlttt  power  the  full  effect  of  an  assignment,  and 
for  that  purpose  such  an  assignment,  whether  le^  or 
equitably  should  be  registered  under  ss.  17  aod  49  of 
Act  VIII  of  1871.    The  Court,  however,  being  of 
opinion  that  there  had  not  been  any  deliberate  in* 
tention  on  the  part  of  the  parties  to  the  deed,  to 
evade  the  law  of  registration,  granted  the  plaintiff  an 
adjournment  of  the  case,  in  onler  to  complete  his  title 
as  an  equitable  mortgagee,  by  obtaining,  registering, 
and  put^ng  in  evidence  a  fresh  assignment  to  himself 
from  P  D.     Gakpat  PjurDiTBAva  v.  Adakji  Dada- 
BHAi  .    I.  Ii.  B.,  8  Bom^  812  ' 


48. 


Deed  of  assignment 


showing  payment  of  rent  as  interest— Admissibility 
of  deed  in  evidence — Limitation  Act  (XVoflSffl)^ 
s.  20— Payment  of  interest  as  such  ^Mortgage — 
Payment  of  rents  to  mortgage  in  lieu  of  interest  en 
debt.— By  a  bond,  dated  the  15th  July  187^  A 
assigned  to  B  the  "  vahivat  of  assessment "  of  cer- 
tain lands  belonging  to  him  as  security  for  a  loan  of 
fi  10,000.  The  bond  provided  that  B  should  receive 
the  assessment,  and  after  making  certain  payments 
should  retain  the  balance  in  lieu  of  interest  until  the 
principal  debt  should  be  repaid.  The  bond  was  not 
registered.  The  assessment  was  duly  received  by  B 
until  April  1887.  In  February  IH'JO,  B  filed  this 
suit  to  recover  the  principal  sum  from  A  personally, 
relinquli^ng  his  claim  agunst  the  land,  as  the  bond 
was  not  registered.  A  pleaded  limitation.  B  con- 
tended that  the  receipt  of  the  askessment  in  lien  of 
interest  was  a  payment  of  '*  interest  as  soeh ''  withb 
the  meaning  of  s.  20  of  the  Limitation  Act  (XV  of 
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1877),  and  t!iat,  the  last  of  inch  payment  having 
been  made  within  three  yean  before  snit,  his  daim 
was  not  barred.     Seld  that  the  assignment  of  the 
'*  vahivat  of  assessment "  contained  in  the  bond  was  an 
assignment  of  a  benefit  arising  out  of  immoveable  pro- 
perty within  the  meaning  of  ss.  17  and  3  of  the  Kegis- 
tration  Act  (III  of  1877),  or  else  a  mortgage ;  and  in 
either    case    the  bond  conld  not  be  admitted    in 
evidence,  as  it  was  not  registered.     But  it  was  only 
by  reading  the  terms  of  the  bond  that  the  Court 
coald  gather  that  the  assessment  was  to  be  recei  ved 
in  lien  of  interest.    This  would  be  to  admit  indirectly 
the  provisions  of  the  bond  in  evidence.     Apart  from 
the  bond,  there  was  no  evidence  that  the  plaintiff  (B) 
had  been  paid  "  interest  as  such  "  within  three  years 
of  the  filing  of  the  suit  by  the  duly  authorized  agents 
of  the  defendants,  and  the  clnim  w«8  therefore  barred. 
VsKXAJi  Babaji   Naik    v.   Seibbamapa  Ba£APA 
Dbbai  L  L.  B.,  18  Bom.,  668 


60. 


Deed  of  ateignment 


of  a  decree — Admieeihility  in  evidence — Registra* 
ti<m  Acti  s.  4P.~S.  17  (h)  of  the  Begistration  Act 
(III  of  1877)  does  not  apply  to  a  kobala  or  deed  of 
assignment  of  a  decree,  and  an  unregistered  kobala 
of  a  decree  dealing  with  immoveable  property  of 
more  than  BlOO  in  value  is  not  inacbnlssible  in 
evidence  under  s.  49  of  thai  Act.  Q-opal  Naragan 
V.  TrimhaJc  Sadashiv,  J.  L,  E.,  1  Bom,,  267,  dis- 
sented from.  Jiwan  Ali  Beg  v.  Baea  Mai,  /. 
X.  R„  9  AIL,  108,  referred  to.  Geous  Mahokbd  v. 
Khawas  Ali  Ehab  .       L  Ii.  B.,  28  Gala,  460 


61. 


Attignment  of  a  right 


to  recover  assessment, — A'  passed  to  B  a  document  by 
which  he  assigned  his  inam  rights  over  certain  lands 
held  by  nurasi  tenants,  including  the  right  to 
recover  the  assessment  fixed  on  them  at  R40  a  year 
and  also  the  right  of  succession  to  the  full  owner- 
ship of  the  lands,  should  the  mirasi  tenure  on  which 
they  were  held  come  to  an  end.  Held  that  the 
document  purported  to  assign  a  right,  title,  and 
interest  in  immoveable  property  of  the  value  of 
more  than  ftlOO,  and,  as  such,  required  registration 
under  cl.  (6)  of  s.  17  of  the  Registration  Act. 
Anabdbao  9.  Jon .        .  I.  L.  B., 24  Bom.^  816 

52. 


Deed  of  compromise. — 

B  8  Bf  tk  Hindu,  died  in  1811,  leaving  a  will, 
by  which  he  gave  his  property  to  his  four  sons 
subject  to  certain  charges,  and,  among  other 
things,  directed  that  the  profits  oif  a  portion  of 
it  riiould  be  dedicated  to  a  certain  idol.  After 
his  death,  bis  sons  partitioned  the  property.  In 
1857,  Bt  one  of  the  sons,  brought  a  suit  in  the 
late  Supreme  Court  to  establish  the  will  and  to  have 
the  trusts  carried  into  execution.  The  decree  in  that 
suit  ordered  thnt  the  portion  so  dedicated  by  the  tes- 
tator should  be  conveyed  to  N  C,  B  D  N,  and 
JST  J2  If,  as  trustees  for  the  idoL  In  pursuance  of 
this  decree,  a  conveyance  was  settled  by  the  Master, 
but  it  was  never  executed,  the  parties  having  come 
to  an  agreement  to  compromise.  Mid  executed  a  deed 
to  that  effect  on  15th  March  1866.  The  deed  re- 
dted  that  the  parties  now  agreed  to  compromise  cer- 
tain  suits  and  to  execute  mutual    rdeases,  etc., 
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as  thereinafter  declared,  and  then  witnessed  that  the 
real  property  belonging  to  the  idol,  which  the  trus- 
tees were  entitled  to  bold  under  the  will,  was  set 
forth  in  a  schedule,  and  that  it  had  b<  en  agreed  that 
a  conveyance  should  bjs  executed  to  the  plaintiff  and 
others  in  trust  for  the  idol,  and  that  the  same  should 
be  duly  registered  •  provision  was  then  made  for  the 
settlement  of  the  dedicated  portion,  when  for  more 
than  one  year,  and  extending  beyond  the  term  of  the 
turn  of  worship  of  any  one  of  the  parties  ;  and  there 
was  a  declaration  that  all  leases,  etc.  ,>  made  without 
consent  of  the  parties  should  only  be  valid  for  the 
turn  of  worship  of  such  party ;  that  the  rents  and 
proBts  were  to  pass  to  and  remain  with  the  party  or 
parties  who  bhould  for  the  time  being  be  entitled  to 
the  turn  of  worship ;  and  that  a  house  of  worship 
should  be  built  for  tlie  idol  on  the  land  mentioned  in 
the  schedule :  provision  was  also  made  for  the  for- 
feiture of  interest  of  any  par^y  who  should  renounce 
the  Hindu  religion  ;  and  it  was  declared  that  a  cer- 
tain portion  was  not  to  be  considered  divided  as  thereto- 
fore, but  that  it  belonged  to  the  plaintiff,  and  was 
not  liable  to  be  cold.  Seld  'reversing  the  decision 
of  Mabkby,  J,)  that  the  document  was  one  which 
required  registration  under  s.  13  of  Act  XVI  of  1 864. 
BAJKxncAB  Hot  t^.  Ealiebishna  Boy 

p  B.  L.  E..  197 


68. 


Deed  of  compromise* 


— It  was  held  not  necessary  that  a  deed  of  compro 
mise  should  be  registered  in  order  to  make  it  admis- 
sible in  evidence.  Qupta  Nabaib  Das  v.  Bijota 
SooBDABi  Dbbta         «        •       2  C.  W.  N.y  663 

See  Pbauvaij  Axib  r.  Kahshiic  Amir 

[L  L.  n.,  22  Mad.,  608 

8  C.  W.  N.,  486 

L.  B.,  26  I.  A.,  101 


64. 


Covenant  for    title 


running  with  the  land. — A  covenant,  for  title,  run- 
ning with  the  land,  would  seem  to  be  in  itself  a  trans- 
action affecting  the  land,  and  the  instrument 
containing  it,  if  coming  within  els.  (a)  to  (d)  of 
s.  17  of  Act  III  of  1877,  must  be  registered,  unless 
it  comes  within  the  exceptive  els.  (e)to  (Oof  the 
same  section.  Bajtt  Bazit  v.  Ebibhbabat  Baic- 
OEAHDBA  .  I.  Ii.  B.,  2  Bom.,  273 


65. 


Contract  of  mortgage 


^Letter  stating  terms  of  equitable  mortgage. 
Effect  of— Equitable  mortgagee,  his  proper  remedy, 
— A  and  B  executed  a  joint  and  several  promissory 
note  in  favour  of  the  pliuntiff.  On  the  same  day  A 
deposited  with  the  plaintiff  the  title-deeds  of  his  pro- 
perty as  collateral  security,  and  reed  ved  conjointly 
with  B  a  part  of  the  consideration -money  for  the 

{promissory  note.  Shortly  afterwards  A  addressed  a 
etter  to  the  plaintiff  to  this  effect:  **  As  collateral 
security  for  the  due  payment  of  B2,000  secured  by 
a  promissory  note  of  even  date      .  I  herewith 

hand  you  the  title-deeds  of  my  property  .  .  money 
boTTowed  and  received  in  pledge  of  house,"  and  ob- 
tained the  balance.  In  a  suit  on  the  basis  of  the 
documents  for  foreclosure  or  for  sale  of  the  property » 
or  in  the  alternative  for  a  conveyance  of  the  legal 
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'^cotUinued^ 

eiiiAte,^^Seld  that  the  letter  itself  was  not  a  con- 
tract of  mortgage,  and  was  withcit  registration  ad* 
xnissible  in  evidence  of  the  equitable  mortgage  wbich 
had  been  completed  npon  deposit  of  the  title-decMls. 
Meld  also  that  the  fact  of  the  existence  of  the  letter 
would  not  prevent  the  plaintiff  from  giving  any  other 
evidence  in  proof  of  his  claim.  Kedar  Naih  Dutt 
V.  8ham  Lall  Khettry,  11  B.  L.  £.,  405,  followed 
Oo  NovvG  9.  MouKGb  Htoon  Oo 

[L  L.  B.,  18  Calo^  822. 


56. 


lEndortement  on  deed 

of  tale  of  immoveable  property.'^  D  sold  a  house  to 
JP,  and  executed  a  deed  of  conveyance,  which  was  duly 
registered.  P  did  not  pay  the  purchase-money,  and 
therefore  did  not  get  possession.  Shortly  after  the 
conveyance  had  been  registered,  P  returned  it  to  2>> 
with  an  endorsement  thereon  to  the  effect  that  it  was 
returned  because  P  was  unable  to  pay  the  purchase- 
money.  The  right,  title,  and  interest  in  the  house 
were  sobsequently  attached  and  sold  under  a  decree 
obtained  against  liim  by  the  plaintiff.  The  plaintiff 
became  the  purchaser.  Seld,  in  a  suit  by  him 
against  D  for  possession,  that  the  endorsement  on  the 
conveyance,  not  having  been  registered,  could  not 
affect  the  property.  Uhbd  Mil  Hotibaic  v.  Datu 
BUT  Dhondiba    .  I.  Ii.  B.,  2  Bom.,  647 


57. 


Mndoreement    on    a 


sanad  returnimg  the  eanad  to  the  grantor — 
Evidence — Admiteihiliiy.—THh^  plaintiff  sought  to 
attach  a  certain  hak  as  belonging  to  his  judg- 
ment-debtor JT.  The  defendant,  who  was  the 
original  grantor  of  the  hak,  pleaded  a  regrant 
of  the  hak  to  himself.  In*  support  of  this  plea, 
the  defendant  produced  from  his  possession  the  ori- 
ginal sanaH  bearing  the  following  endorsement  by 
K :  "  You  have  passed  me  a  receipt  for  the  sanad. 
I  have  accord! I  gly  given  yon  the  ownership  of  the 
sanad.  Therefore  over  the  said  sanad  I  have  no 
right  or  title.*'  The  defendant  offered  to  put  in  this 
endorsement,  and  also  tendered  the  <)videncc  of  iTs 
brother.  This  evidence  was  rejected  by  the  Court,  on 
the  ground  that  the  endorsement,  which  had  tlie 
effect  of  extinguishing  the  grant,  was  not  regis- 
tered. Held  that  the  endorsement  did  no:  require 
registrati'.n.  It  did  not  itself  rescind  the  grant  to 
it,  nor  constitute  a  re-grant  to  the  defen&nt.  It 
was  simply  an  endorsement  returning  the  sanad  to 
the  defendant,  and  therefore  passed  no  interest  in 
any  property.  Hieambdbt  Dhabniohabdit  v. 
EABHiirATH  Bhabkbb       I.  la.  B.,  14  Bom.,  472 

58. 'Letter  depositing 

title-deeds  ^Admieeibilitg  in  evidence  of  mnregis' 
tered  document.  -  The  defendant  deposited  certa'n 
title-deeds  with  the  plaintiff  as  security  for  money 
due  on  a  bond  executed  bv  the  defendant  in  favour 
cf  the  plaintiff.  The  deeds  were  sent  with  the 
following  letter  from  the  defendant  to  the  plain- 
tiff's attorney:  'I  have  th*)  pleasure  of  hand- 
ing to  you  the  title-deeds  of  a  house,  66  Lower 
Circular  Boad,  as  a  collateral  security  for 
il20,000,  which  falls  |due  this  da^.  Please  accept 
them  from  my  manager."  In  a  suit  for  an  account 
of  what  was  due  to  the  plaintiff  on  the  security  of 


BEGISTBATIOXr    ACT    (ZH     OX" 

— continmed, 

he  deed,— ^02(2  that  the  letter  needed  _ 
as  being  a  document  which  created  an 
land,  and  therefore,  being  nnregisiered,     _ 
sible  in  evidence.     Dwabkavath  Mittbk 
KVXABI  Daiz  .  .        7  B. 
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55 


Letters  eontait^im^  eom* 


tract  —  Acknowledgment  of  receipt  of  co^^Mi^er* 
atioh  —  Evidence  Act,  #.  91  —  Oral  evidence.  Ad- 
missibilitg   of -^'* Instruments." —An    sbdvertiae- 
ment  appeared  in  the  Bombay  Gazette  newspaper 
of  the  9th  March  1874,  advertunng  for  sale  certam 
nioveable  and  immoveable  property  situate  in  the 
village  of  Angur,  near  Junnar,  in  Uie  district  of 
Poona.    On   reading  that   advertisemoit,    plaintiff 
entered  into  a  negotiation  with  the  solieitora  of  the 
widow  and  administratrix  of  the  owner  of  the  said 
property  for  the  purchase  of  a  certain  portion  of  it 
On  the  26th  May  1 874  the  plaintiff  wrote  a  letter  to 
the  solicitors,  offering  to  purchase  the  said  property 
for  H14,000  on  certam  conditions,  and  proponng-  to 
pay  a  deposit  of  li  1,000  as  earnest-money  if  the 
offer  was  accepted.    On  the  following  day  the  solic- 
tors informed  plaintiff,  in  writing,  Uiat  the  widow 
aocepted  his  offer,  and  requested  him  to  depont  the 
earnest-money  offered  by  him  in  his  letter.     Plaintiff 
accordingly  deposited  the  earnest-money   (&1,000) 
with  the  solicitors  on  the  same  day,  and  obtained 
from  them  a  receipt,  bearing  a  one-anna  receipt 
stamp.    The  receipt  mentioned  the  money  as  being 
in  psjrt  payment  of  the  sum  of  R14>000,the  anvmnt 
for  which  the  plaintiff  had  agreed  to  porohaae  the 
property.    Instead  of  completing  the  contract  of  sale 
with  the  plaintiff,  and  putting  him  in  posaession  of 
the  property,  the  widow  sold  it  to  other  persona.    In 
a  suit  of  the  nature  of  a  suit  for  specific  perfbnnanca 
brought  by  the  plaintiff,  as  first  purchaser,  against 
the  widow  and  the  other  purchasers  to  set  aside  the 
subsequent  sale  of  the  propoty,  and  to  compel  the 
widow  to  execute  a  conveyance  thereof  to  the  pUdntiff, 
the  following  documents  were  produced  and  tendered 
in  evidence,  «is.,  the  advertisement  of  the  9th  March, 
the  plaintiff's  letter  of  the  26th  May  (exhibit  Ka  8), 
the  solicitors'  reply  (exhibit  No.  4)>  and  their  receipt 
of  the  27th  May  1874  (exhibit  Na  6),  and  it  was 
contended  that  three  of  the  four  documents — ris., 
exhibits  Kos.  8,  4>  and    5— required    registratioo 
under  the  Begistration  Act  (VIII  of  1871),  s.  17. 
Held  that  the  plaintifPs  letter  (exhibit  8)  offering 
to  purchase  the  property  in  question,  and  the  letter 
of  acceptance  (exhibit  4)  written  on  behalf  of  the 
vendor  (defendant  Na  1)  bv  her  attorneys,  did  not 
fall  within  cL  (b)  of  the  l7th  section  of  the  Begii^a- 
tion  Act  (VIII  of  1871),  and  were  admianble  in 
evidence  to  prove  the  contract  of  sale,  although  not 
registered.    The  acceptance  of  the  plaintiff's  offer 
was  con^tional  on  his  pavment  of  the   U  1,000  as 
earnest-money,  and  therefore,  until  that  sum  was 
paid,  no  estate,  legal  or  equitable,  in  the  propeity 
passed  to  the  plaintiff.     Q«<sr0— Whether  the  letters 
between  the  parties  (exhibits  Nos.  8  and  4),  even  if 
they  did  constitute  a  complete  contract  for  sale 
unincombcred  by  the  necessity  for  the  payment  of 
the  deposit  by  way  of  earnest,  could  be  regarded  as 
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^iiurtsramentfl"  within  the  meaiiiDg  of  i.  17  of  the 
BegistratioQ  Act  (VIII  of  187lj.    Wakah  Bax- 

-OHAVDBJL  O.  DhOITSIBA  t^BlBHNAJI 

[I.  L.  Bw,  4  Bom^  126 


60. 


and  B.  ^S—I^iterg 


of  one  partner  to  another  tramf  erring  to  the  latter 
the  share  of  the  former  in  the  assets  of  the  flrm, 
including  the  mortgages,  but  not  mentioning  them^ 
Necessity  of  registering  such  letters—The  words 
"  document "  and  "  instrument "  in  the  Registration 
Act,— By  two  mortgage-bonds,  d&ted  respectively 
25th  July  1866  and  19th  September  1870|  certain 
lands  were  mortgaged  to  a  firm  of  money-lenders  at 
Khadkala,  carrying  on  business  under  the  style  of  & 
and  M,  There  were  four  partners  in  the  firm,  vie,, 
O,  M,  F,  and  8.  In  1874  a  retired  from  the  firm, 
and  wrote  three  letters  the  effect  of  which  was  to 
transfer  his  share  in  the  partnership  to  P  and  8*  In 
1878  the  shop  was  dos^,  and  the  partners  divided 
the  assets  of  the  firm.  The  two  mortgages  fell  to  the 
share  of  8,  Sabdeqnently  8  died,  and  the  plaintiff, 
his  son,  inherited  his  property  and  took  possession  of 
the  mortgaged  lands.  These  lands  were  afterwards 
attached  in  execation  of  a  money  decree  against  one 
of  the  mortgagors  (defendant  1).  The  plaintiff  ob- 
jeeted  to  the  attachment,  but  his  objection  was  dis- 
allowed, and  the  property  was  sold  in  execution  and 
purchased  by  defendants  2  and  8.  The  plaintiff  then 
filed  this  suit  to  establish  bis  rights  under  the  two 
mortgage-bonds.  The  defendants  contended  that  the 
plaintiff  had  no  interest  in  the  mortgages,  and  was  not 
entitled  to  sue.  The  plaintiff  relied  {inter  alid)  in 
support  of  his  title  upon  the  letters  (A,  B,  and  C) 
whereby  G  had  transferred  his  shiure  in  the  assets  of 
the  firm  to  his  (the  pUintiff's)  father  8,  These 
letters  were  objected  to  as  inadmissible  in  evidence, 
not  having  been  registered.  Held  that,  indepen- 
dentlv  of  the  letters,  there  was  evidence  to  show  that 
the  piamtiff's  father  8  was  a  partner  in  the  firm,  and 
that  as  such  partner  the  mortgages  in  question  fell 
to  his  share  at  the  final  divinon  of  assets.  The  posi- 
tion of  ^  as  a  partner  being  once  estabUshed,  his 
right  to  the  property  f oUowoi  by  operation  of  law, 
and  no  other  proof  6i  title  was  required.  Per  Jab- 
Dnra,  J.— "To  lay  down  that  the  three  letters  in 
question,  which  deal  generally  with  the  assets,  move- 
able and  immoveable,  without  specifying  any  parti- 
cular mortgage  or  other  interest  in  real  property, 
require  registration,  would,  I  incline  to  think,  in  the 
present  state  of  the  authorities,  go  too  far.  It  may 
be  argued  that  such  letters  are  not '  instruments  of  gin 
of  immoveable  property,'  but  rather  disposals  of  a 
share  in  a  partnersmp  of  which  the  business  is  money- 
lending  and  the  mortgage  securities  merely  incidental 
thereto."  JP«rTBLAiro,  .T.-"  Although  a  partner's 
share  does  not  include  any  spedfic  part  of  any  specific 
item  of  the  partnership  property,  still  where  the 
partnership  is  entitled  to  immoveable  property,  such 
share  does  mclude  an  interest  in  immoveable  property, 
and  therefore  every  instrument  operating  to  create  or 
transfer  a  right  to  such  share  requires  to  be  registered 
under  the  Begistratkm  Act  (III  of  1877).  It  is  true 
that  tho  authorities  referred  to  apply,  in  terms,  only 
to  immoveable  property  owned  by  a  partnership.  But 
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I  am,  on  the  whole,  disposed  to  hold  that  the  principle 
of  those  authorities  applies  to  cases  where  immoveable 
property  is  held  by  a  firm  not  in  full  proprietor- 
ship, but  only  by  right  of  morlgage.  .  .  Upon  the 
whole  I  should,  if  necessary,  have  been  disposed  to 
hold  that  the  letters  in  question,  not  being  registered^ 
were,  rightly  treated  by  the  Court  below  as  being 
inadmissible  in  evidence  to  prove  directly  a  transfer 
of  the  share  of  &  in  the  partnership  to  8.'*  Pet 
Tblano^,  J, — A  perusal  of  various  sections  of  the 
Begistration  Act  seems  to  show  that  the  Legislature 
has  used  the  words  "  document "  and  "  instrument " 
interchangeably.    Johabva£  v.  Tbjbatic  Jaobup 

[I.  It.  R.,  17  Bo?!.,  286 


®1-  — Deed  of  partition,-^ 

S.  17  of  Act  XX  of  1866  extended  to  a  deed  of  parti- 
tion, and  this  was  not  prevented  by  such  an  instru- 
ment being  enumerated  in  s.  18  amongst  those  which 
were  opUooally  registrable.  Shakeab  Bamohaudba 
V.  ViBHKu  Ahant      .        .    L  Ii.  B.,  1  Bom.,  67 

62.  JDee'd  of  division  of 

immoveable  property. — The  regbtration  of  a  deed 
of  division  of  immoveable  property  of  the  value  of 
more  than  UlOO,  executed  by  members  of  an  un- 
divided Hindu  family,  was  optional  under  cl.  2,  s.  17 
of  Act  XX  of  1866,  and  a  suit  will  not  lie  to  coxpel 
registration.    ANONrMouB  .        .    6  Mad.,  Ap.,  8 

68.  ' ^ Deed   of   partition* 

— A  deed  of  partition  need  not  be  registered.  Nbk 
Ror  V,  Lalmuv  Roy.  .    26  W.  B.,  876 

Instruments  of  partition  made  by  revenue  officers 
require  registration  under  s.  17,  cl.  {k),  of  the  Begis- 
tration Act  of  1877. 


64. 


and  ol.  (c)  and  a.  48 


—  Unregistered  document  —  Docnment  to  contra- 
diet  witness^Meaning  of  word  "  declare  "  tj»  s.  17 
qf  Act  III  of  1877—Acknowledament,  Necessity 
for  registration  of, — 8  and  B  sued  tht-ir  brothers  M 
and  V  in  1880  for  partition  of  the  family  property. 
The  defendants  pleaded  that  the  property  had  been 
partitioned  in  1870,  and  that  the  various  members  of 
the  family  had  been  ever  sidce  in  possession  and 
enjoyment  of  their  respective  shares.  At  the  hearing 
a  document  was  produced  by  the  defendant  Jf,  dated 
the  18th  January  1877,  which  was  proved  to  have 
been  signed  by  his  three  brothers,  8,  B,  and  V,  on  the 
occasion  of  JTs  effecting  a  mortgage  of  part  of  the 
property.  This  document  contained  the  following 
words :  ''Our  eldest  brother  M  has  built  houses  and 
IS  building  new  houses  on  property  appertaining  to 
his  share  ....  To  the  same  we  thrfc  persons 
and  our  heirs  and  representatives  have  no  interest  of 
any  kind  whatover.  If  we  or  they  should  prefer  any 
claim,  then  the  same  is  to  be  null.  This  release  paper 
we  have  duly  passed  in  writing  jointly  and  severally 
and  in  sound  mind."  This  docuu^ent  had  not  been 
reg'stered,  and  was  therefore  imadmissibte  as 
evidence  of  the  aHeged  partition.  In  cross-examina- 
tion of  the  plaintiff  R,  he  was  interrogated  as  to  the 
circumstances  under  which  the  mortgage  was  mad« 
by  M  on  the  13  th  January  1877.  He  said :  "  I  was 
present  when  the  mortgage  was  made*  but  I  was  ill 
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in  bed.  .  .  .  This  was  on  the  ISth  Jannary  1 877. 
.  .  .  I  did  not  say  on  thnt  day  that  I  had  no  claim 
to  the  property/'  He  was  then  shown  the  above 
document,  and  admitted  his  signatare.  The  docu- 
ment was  ttien  tendered  in  evidence,  not  as  a  release, 
bat  to  contradict  the  witness.  Seld  that  the  docu- 
ment was  admissible  for  that  purpose,  as  it  was  not  a 
document  which  itself  declared  a  rixhtin  immoveable 
property  in  the  sense  intended  by  s.  17  of  the  He- 
gistnition  Act  (III  of  1877).  It  was  an  acknowledg- 
ment tbat  there  had*  in  time  past,  been  a  partition 
between  the  brothers  who  signed  it  and  the  defendant 
M,  but  it  was  not  itself  the  instrument  of  partition. 
That  an  acknowledgment  of  a  partition  is  distinct 
from  the  instrument  of  partition,  \*  to  be  gathered 
from  cl.  (o)  of  s.  17  of  the  i:egistration  /ct  (III  of 
1877).  Had  the  terms  of  cl.  (6)  of  that  section  been 
satisfied  by  a  mere  acknowledgment,  cl.  (o)  wouM 
have  been  superfluous.  Its  operation  is  to  require  an 
acknowledgment  in  the  form  of  a  receipt  to  be  regis- 
tered, but  not  an  acknowledgment  in  any  other  sbape 
at  distinguished  from  the  instmment  of  the  transac- 
tion. The  word  ''declare"  in  s.  17  of  the  Begistra- 
tion  Act  (III  of  1877)  is  to  be  taken  in  the  same 
sense  hs  the  words  "  create,  assign,  etc."  aged  in  the 
same  section,  viz.t  as  implying  a  definite  change  of 
legal  relation  to  the  property  by  an  expresf^ion  of  will 
embodied  in  the  document  referred  to.  It  implies  a 
declaration  of  will,  not  a  mere  statement  of  a  fact, 
and  thus  a  deed  of  partition  which  causes  a  change  of 
legal  relation  to  the  property  divided  amongst  all  the 
parties  to  it  is  a  declaration  in  the  intended  sense ; 
but  a  letter  ccmtaining  an  admission,  direct  or  in- 
ferential, that  a  partit'on  once  took  place,  does  not 
"  declare  "  a  right  within  the  meaning  of  the  section. 
It  is  not  the  expression  or  declaration  of  will  by  which 
the  right  is  constituted.  (Jn^r*— Whether,  if  the 
&bove  document  were  itself  a  release  operating  or 
intended  to  operate  a»  a  declared  volition  rouftituting 
or  severing  ownership,  it  could  be  received  even  for 
the  purpose  of  ccntradirting  a  witnes«  who  had 
denied  that  he  had  previously  made  a  statement  in- 
oonsistei't  with  his  evidence.  Sakhabak  Ebistt- 
FAJi  v:  Madan  Erishnaji  L  Ij.  R.y  5  Bom.,  282 

65.  ■  Re  leas  e. — ^In  June 

1876  L  executed  a  bond  in  favour  of  S,  in  which  he 
mortgaged,  amongst  other  property,  a  village  called 
Chand  Ehera,  as  security  for  the  payment  of  certain 
moneys.  He  subsequently  sold  «uch  village  to  A, 
concealing  the  fact  that  it  had  been  mortgaged  to  S. 
Cn  this  fact  coming  to  the  knowledge  of  J^  he 
threatened  L  with  a  criminal  prosecution,  whereupon 
L  proposed  to  9  in  writing  that  the  security  of 
a  share  in  a  village  called  Eelsa,  which  he  alleged 
was  his  property,  should  be  substituted  for  the  security 
of  Chand  Khera.  S  accepted  this  proposal  by  a 
letter  in  which  he  referred  to  L'b  proposal  in  terms. 
It  subsequently  appeared  that  the  share  in  Eelsa  did 
not  belong  to  L,  but  to  another  person.  8  having 
sued  upon  his  bond,  claiming  to  enforce  thereunder  a 
lien  upon  Chand  Ehera,  A  set  up  as  a  defence  to  the 
suit  that  S  had  agreed  to  substitute  Eelsa  for  (hiand 
Khera  in  the  bond,  producing  ^'s  letter  as  evidence 
of  the  agreement.    Held  that  such  letter  operated  ai 
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A  release,  and  should  therefore  hare  been  stamped 
and  registered.  Savdab  Au  Ehak  «.  Lachxis 
Dass  .  •         .•<)o3  I.  Ii.  XL,  2  AIL,  064 


M. 


Releaeefrom  moriffage 


— Agreement  for  fresh  consideration,  hettceen  mori' 
g^igee  and  third  person,  for  release  of  property  from 
mortgage — Release  not  required  to  be  in  icriiing 
and  registered, ^^The  mortgagee  of  immoveable  pro- 
perty under  a  hypothecation-bond  entered  into  tn 
agreement  with  one  who  was  not  a  party  ^  to  his 
mortgage  to  release  part  of  the  property  from  liabili^ 
under  his  mortgage.  This  agreement  was  not  in 
writing  and  registered.  The  mortgi^gee  subsequently 
sought  to  enforce  the  hypothecatioQ  against  the 
whole  of  the  mortgaged  property.  Held  that  the 
agreement,  being  a  new  contract  for  a  fresh  considera- 
tion between  persons  who  were  not  parties  to  the 
mortgage,  was  not,  as  between  the  parties  to  the 
mortgage,  a  release  which  the  law  reqxupcd  to  be  in 
writing  and  registered.  GmiDiAi.  Mai  c.  JTArHW 
Mal        .        !        .        .     I.  LB..  7  AIL. 830 

67. Widow's    right  to 


maintenance.  Release  of— Releases  afTeoting  pro- 
perty.—k  widow's  right  to  maintenance  constitute  no 
interest,  vested  or  contingent,  in  the  immoTcable  pro- 
perty of  an  undivided  Hindu  family  within  the  mean- 
ing of  the  Registration  Act  XX  of  1866,  and  a  rdeaae 
thereof  did  not  require  to  be  registered  under  cl.  % 
s.  17  of  that  Act  S«»6Z«— Under  Act  XX  of  1866, 
s.  17,  els.  2  and  8,  releases  affecting  immoveable 
property  above  RlOO  in  value  had  to  be  registered, 
and  the  releases  mentioned  in  cl.  7  of  s.  18  are  relessei 
relating  to  moveables.  The  ruling  in  Anongfnfms 
Casey  6  Mad,,  Ap„  P,  dissented  from.  EALPAaATH- 
ACHi  V,  Gakapathi  PiLLAi  I.  Ii.  B«,  8  Mad,  184 

68. Document  registered 

under  the  Dehhan  Agriculturists'  Relief  Aet 
(XVIIoflS79),  ss.  56  and  BO— Deed  of  release  hy 
adopted  son.^The  plaintiff  was  adopted  in  1880  by 
K,  the  widow  of  one  G.  In  June  1885  he  executed 
a  document  which  recited  that  he  and  K  had  not 
been  on  amicable  terms,  and  that  his  adoption  hsd 
consequently  been  cancelled,  and  that  she  had  adopted 
another  son  (defendant  No.  1)  to  whom  she  bsd 
given  all  rights  of  heirship  and  declared  that  in 
consideration  of  H200  paid  by  K,  he  delivered  back  to 
her  the  rights  which  he  had  obtained  by  virtue  of  bis 
adoption  and  heirship.  This  document  was  not 
registered  under  the  General  Registration  Act  (IH  of 
1877),  but  was  registered  under  s.  66  of  the  Dckbn 
Agriculturists'  Relief  Act  (XVII  of  1879),  which  sec 
tion  applied  to  the  district  in  which  the  transaction 
took  place.  K  died  in  October  1885,  and  the  plsin^ 
brought  this  suit,  as  adopted  son,  to  recover  the 
property  of  G.  The  first  defendant,  who  had  been 
adopted  by  K  subsequently  to  the  plaintiff's  adoptioo, 
contended  that  he  had  been  validly  adopted,  and  tbst 
he  was  entitled  to  the  property.  He  relied  (ts<<r 
ali(f)  upon  the  release  executed  by  plaintiif  in  /on« 
1885.  It  was  contended  that  the  release  in  questioa 
was  not  admissible  in  evidence,  not  having  been 
registered  under  the  General  Registratdon  Act  (HI  a* 
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1877).  Held  that  the  document  was  admimible.  It 
^ras  a  cooTeyance  within  s.  66  of  the  Dekkan  Agri* 
guitarists'  Belief  Act  (XYII  of  1879),  and  the  law 
in  force  as  to  its  registration  was  contained  in  ss.  66 
4knd  60  of  that  Act.    BIahadf  Qasu  r.  Bataji  Sidv 

[L  L.  B.,  le  Bom.,  238 

68. « aad  b.  4B—Deed  of 

-conditional  gale  —  Admissibility  of  evidence,  —  A 
deed  of  bye-bil-wafa>  or  oonditioaal  sale,  is  a  deed 
'which,  under  s.  17  of  Act  XX  of  1 866,  requires  regis- 
tration before  it  can  become  admissible  as  evidence. 
But  so  far  as  it  is  a  covenant  or  agpreement  for  the 
repayment  of  the  money  lent  on  a  particular  day,  it 
is  not  an  instrument  requiring  registration ;  and  there- 
fore, for  such  purposes,  notwithstjinding  s.  49,  it  is 
admissible  in  evidence.  NiLiCAPHirB  Sjira  Das  v. 
Patteh  Chavd  Saha 

[3  B.  Ii.  B.,  A.  a,  310:  12  W.  B^  222 

70.' -She  baitnama  h, — A 

shebaitnamah  which  conveyed  no  right  or  iifterest,  but 
merely  declared  that  a  particular  portion  of  the  tha- 
Ieoot's  income  should  be  expended  through  the  instru- 
mentality of  the  shebait  in  the  worship  of  the  tha- 
koor,  was  not  a  deed  requiring  to  be  registered  under 
Act  XYI  of  1864.  QxBBEDHrB  Bass  r.  Nmo 
«GopalDab8  .  18W.It.,  281 

71. •  Sulehnamah — Agree- 
ment creating  a  charge  on  immoveable  property — 
JSuit  for  money  charge  on  immoveable  property. — 
-Certain  immoveable  property  having  been  attached  in 
the  execution  of  a  decree  held  by  8,  B  and  L  objected 
to  the  attachment.  An  arrangement  was  subsequently 
-effected  between  the  objectors  and  the  parties  to  the 
decree^  which  resulted  in  all  parties  jointly  filing  a 
"  sulehnamah  **  in  Court,  in  which  B  and  L,  who  had 
purchased  the  rights  of  the  judgment-debtor  in  the 
attached  property,  agreed  to  pay  the  amount  of  the 
decree,  which  exceeded  one  hundred  rupes,  within 
one  .year,  and  hypothecated  such  property  as  security 
for  the  payment  of  such  amount.  8  having  sued 
upon  the  document  claiming  to  recover  the  amount  of 
4he  decree  by  the  sale  of  such  property, — Held  that 
the  document  required  to  be  registered,  and;  not  being 
registered,  the  suit  thereon  was  not  maintainable. 
Cmcs  decided  by  the  High  Court  in  which  the  '*  suleh- 
namah," having  been  relied  on,  not  as  containing  the 
Jiypothecation  itself,  but  as  evidence  only  of  a  separate 
parol  agreement,  or  in  which  a  decree,  having  been 
made  in  accordance  with  the  terms  of  the  document, 
was  held  not  to  require  registration,  remarked  upon 
.and  distinguished  by  Spankib,  <7.  Subju  Pbasad 
V,  Bbawxi  Sahai                 .  L  Ii.  B.,  2  A1L»  481 
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andB.  IS^Beed  of 


surrender—*'  Acknowledgments" — An  istifanamah, 
>or  deed  of  surrender,  surrendering  pledged  property 
of  which  the  party  executing  it  was  in  possession,  on 
.receiving  back  the  amount  of  a  bond-debt,  comes 
under  els.  2  and  8,  s.  17  of  Act  XX  of  1866, 
and  must  be  registered  to  be  admissible  in  evidence. 
«  Acknowledgments,"  in  cl.  7  of  s.  18,  refer  to  trans- 
actions of  quite  a  different  description.     Bhybub 

•CHUirPBB  BA8B  r.  EaLBBCHTTKDBB    CHUOKBBBITTTr 

(16  W.  B«,  56 


73. 


Surrender  of  interest 


by  tenant  to  landlord^Ael  XVI  of  1864,  ss.  18, 14. 
— A  document,  which  was  substantiall  y  a  surrender 
by  a  tenant  of  his  interest  in  land  to  his  landlord,  and 
as  such  was  exempted  from  stamp  duty  by  Act  X  of 
1862  under  the  general  exemption  clause,  did  not 
require  registration  under  Act  XVI  of  1864,  ss.  18 
and  14.    Jadat  Bughnatb  v.  Raiji  Himicat 

[8  Bom.»  246 


74. 


Deed  of  relinquish' 


ment  by  tenant  to  landholder  in  consideration  of 
waiver  of  right  to  arrears  of  rent.— An  instrument 
by  which  a  tenant  in  a  samiadari,  in  consideration  of 
the  samindar  waiving  his  right  to  arrears  of  rent 
accrued  due,  relinquishes  the  land  to  him,  is  not 
admissible  in  evidence,  unless  it  is  registered  in 
accordance  with  law,  although  it  may  have  been 
drawn  up  and  delivered  to  the  servants  of  the  samin- 
dar before  he  had  signified  his  consent  to  waive  his 
right  to  the  arrears.  Banoayta  Apfa  Bait  v. 
Kakeswaba  Bau  I.  li.  B^  20  MacL,  867 


76. 


Ol.    (c)  --Document      ao- 


hnowledging  receipt  qf  consideration'money  for  eon* 
veyanee.—A  document  which  acknowledges  the  receipt 
of  consideration-money  for  the  conveyance  of  im- 
moveable property  cannot  be  jeceived  as  evidence 
unless  it  is  registered.  Sbbenate  Chubn  Soob  v. 
NiLKANToDsr  ....  22W.S.,  8W 


76. 


Acknowledgment    of 


receipt  of  consideration. — J  T  passed  a  writing  to 
F.  under  date  28th  April  1874,  stipulating  that  the 
deed  of  sale  of  J  T*b  bungalow  to  V  for  R4,8u0, 
which  was  to  have  been  made  that  day  owing  to 
certain  circumstances  therein  mentioned,  should  be 
made  and  delivered  hy  J  Tto  V  twenty  days  there- 
after. The  writing  further  acknowledged  the  receipt 
by  J  r  from  V  of  HlOO  as  earnest  money  for  the 
purchase  of  the  bungalow,  and  concluded  with  certain 
penalties  in  the  event  of  a  default  by  either  party. 
In  a  suit  in  the  nature  of  a  suit  for  specific  perform- 
ance brought  by  F  to  compel  J  T  to  execute  the 
deed  of  sale  to  V  and  to  register  the  same  as  pro- 
mised m  the  writing  of  28th  April  1^1  ^,— Held  that 
the  writing  required  registration  under  Act  YIII 
of  1871,  s.  17,  els.  2  and  3,  as  it  ^stinctly  acknow- 
ledged the  receipt  of  BlOO  as  part  of  the  con- 
sideration for  the  sale  of  the  house  to  the  plaintiff  for 
the  sum  of  B4,50J,  and  operated  to  create  an  interest 
in  the  house  of  the  value  of  filcO  and  upwards. 
Mahad  v.  Dari,  I.  L,  E.,  1  Bom.,  196,  approved  and 
followed.  Jusab Haji  Jafar  v.  Haji  Qui Mahammad, 
12  Bom.t  175 ;  Hargovandas  v.  Balkrishna,  7  Bom., 
O.  C,  67  s  and  Kedarnath  Dutt  v.  Shamlal  Khettryt 
11  B.  L.  R.,  405,  dbtinguished.  Valaji  Ibaji  «. 
Thoxab  ....    I.Ij.R.,lBoin.,  180 

77.  -  Receipt  for   earnest' 

money — Consideration,  —  Where  the  plaintiff  pro- 
posed to  purchase  property,  moveable  and  immove- 
able, for  B14,000  and  to  pay  a  sum  of  B1,0(X)  as 
earnest-money,  and  his  offer  was  accepted  and  the 
earnest-money  deposited,  a  receipt  was  given  for  it 
stamped  with  a  one-anna  receipt  stamp.    The  receipt 
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mentioiied  the  money  as  being  in  part  payment  of  the 
•nm  of  H  14,000,  the  amount  for  which  the  plaintiff 
had  agreed  to  porchase  the  property.  Instead  of 
completing  the  contract  of  sale  with  the  plaintiff  and 
potting  him  in  posseBSion,  the  defendant  sold  it  to 
other  persons.  In  a  snit  to  set  aside  the  sale  to  them 
and  to  compel  the  defendant  to  execute  a  conveyance 
to  the  ^UXniiSy—Held  that  the  receipt  for  ftl^OOO 
earnest-money  (exhibit  No.  5)  fell  within  cl.  (3)  of 
s.  17  of  the  Brgistration  Act  (VIII  of  1871^  as  being 
to  acknowledgment  of  the  receipt  or  payment  of  con- 
sideration on  account  of  the  creation  of  a  right,  title, 
or  interest  in  immoveable  property  of  the  value  of 
upwards  of  filOO,  and  was  therefore  inadmissible  in 
evidence,  not  having  been  registered  ;  but  that  under 
s.  91  of  the  Evidence  Act  (I  of  1872)  oral  evidence 
was  admissible  to  prove  the  payment,  notwithstand- 
ing the  existence  of  the  written  receipt.  The  third 
clause  of  s.  17  of  the  Registration  Act  (VIII  of  1871) 
includes  within  its  scope  a  payment  of  a  part  of  the 
consideration  as  well  as  a  payment  of  the  whole  of  it. 

WaMAN  BA3C  CHAITDBA  r.  DhANDIKA  KBiaHVAJI 

[L  li.  R.,  4  Bom.,  126 


78. 


And  1^.20 -Receipt 


— Declaration  of  title, — The  defendant  passed  to  the 
plaintiff  a  document  worded,  in  substance,  as  fol* 
lows  :  "  Your  fields  ....  are  entered  in  my 
name.  Ever  since  they  came  into  your  possession,  I 
have  received  from  you  the  assessment  due  upon  them. 
I  have  now  no  claim  upon  you  for  anj  balance  of  as< 
flessnoent  ....  I  will  cause  the  aforesaid  two 
fields  to  be  entered  in  your  name.  Nothing  remains 
due  by  or  to  either  of  us  in  respect  of  the  produce  of 
these  fields."  The  document  was  stamped  as  a  receipt 
with  a  stamp  of  one  anna.  Seld  that,  for  the  purpose 
of  establishing  satisfaction  of  all  claims  which  the 
plaintiff  and  the  defendant  had  upon  one  another,  the 
docnment  was  admissible  in  evidence ;  but  that,  if 
used  as  evidence  of  title,  it  came  within  the  provisions 
of  s.  17  of  the  Be^stration  Act  (XX  of  1866)  and  the 
corresponding  provisions  of  the  Begistration  Act 
(III  of  1877)t  and  was  inadmissible-unless  duly  re- 
gistered.   Faki  v.  Ebottt  .  I.  Ij.  B^  4  Bom.,  690 


79. 


Receipt — Release   of 


claim  eecured  hy  mortgage, — Held  that  a  document, 
called  a  receipt,  but  intended  to  be  used  to  prove  the 
release  of  a  claim  secured  by  mortgage,  required 
registration  under  s.  49  of  Act  YlII  of  1871,  inas- 
much as  it  affected  immoveable  property.  Basawa 
V,  Ealkapa    .  .    I.  L.  H.9  2  Bom^  489 

Contra  GvairKTirB  Au  t.  Hahoicid  Tabbek 

[20  W.  B.,  884 


80. 


Receipt  hy  mortgage^ 


— Admietihilitg  of  evidence, — The  defendant  tend- 
ered in  evidence  a  receipt  for  &250,  to  show  Uiat  the 
interest  of  his  co-mortgagee  (the  plaintiff;  in  the 
mortgage  had  been  extinguished.  Thfi  receipt  was 
objected  to  on  the  ground  that  it  had  not  been 
registered.  Seld  that  the  receipt,  being  tendered  to 
show  that  the  interest  of  the  plaintiff  in  the  mortgage 
had  been  extinguished,  required  registration,  and 
was  inadmissible  without  registration.     Shidlingapa 
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V.  Chenbaeapa,  J.  L.  R,,  4  Bom,,  235,  ^stinguisb^d. 
Baicapa  1?.  UicAHVA     .       I.  Ij.  a.,  7  Bom^  ISS 
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i    aeinoT- 

ledging  receipt  of  eomideration  -  JParol  evidence. 
— In  a  suit  for  possession  where  plaintiiPs  case  wis 
that  a  kut-mirash  (usufructuary  mortgage-deed)  had 
been  granted  to  defendant,  who  had  prooiiaed  upoo 
repayment  of  the  money  consideraUon  to  snrrender 
the  pottah  and  give  back  the  land,  and  where 
plaintiff  produced  a  receipt  in  proof  that  such  repay- 
ment had  been  effected,— if tf/ot  that  the  receipt,  being 
an  instrument  acknowledging  receipt  of  the  consider^ 
atiou  on  account  of  extinction  of  interest  in  laii4 
came  within  the  terms  of  Act  VIII  of  1871,  s.  I7> 
cl.  8,  and  was  not  admissible  as  evidence  withcut 
registration.  But  oral  evidence  was  receivable  in 
proof  of  the  receipt  of  the  money.  Soobjo  Coohas 
Bhuttacbabjbb  V,  Bhugwait  CHUin>KS  BOT 

[24 17V.  B.,  ass 


88. 


If  «m  or  a  ndum^ 


Receipt^Extinetion  of  mortgagee^ e  item.  Evidence 
of, — A  document  purporting  to  have  been  psMsed  by  a 
mortgagee  to  his  mortgagor,  and  reciting  tiie  demand 
of  the  former  for  re-payment  of  his  mortgage-moDey 
before  the  due  date  of  the  mort<9ge,  and  tiie  com- 
pliance with  that  demand  by  the  latter  by  means  of 
a  fresh  loan  upon  a  second  mortgage  of  the  ssstf 
property ;  and  reciting  also  the  fact  of  the  delivery 
of  possession  of  the  property  by  the  original  to  the 
second  mortgagee ;  and  purporting,  in  condnsioD,  to 
contain  a  declaration  by  the  original  mortgagee  thst 
nothing  remained  due  to  him  in  respect  of  his  mot- 
gage,  is  a  docnment  which,  under  els.  2  and  5  o/ 
s.  17  of  Act  XX  of  1866,  as  well  as  under  els.  t  andS 
of  s.  17  of  Act  VIII  of  1871,  requires  registratioD, 
and,  if  unregistered,  is,  by  s.  49  of  the  same  t^0 
Acts,  inadmissible  as  evidence  of  any  transaction 
affecting  any  property  comprised  therein.       The  fsc^ 
of  the  extinction  of  theorisinal  mortgagee's  lien  msy, 
however,  be  proved  by  other  documentary  or  propff 
oral  evidence.    Mahadaji  v.  Yyaitkaji  Oonvp 

[L  I*.  B.,  1  Bom.,  1^ 

88 —  Receipt  for  enmtpaii 

on  bond  hypothecating  immoveable  propertu,—^ 
receipt  for  sums  paid  in  part  liquidation  of  a  bond 
hypothecating  immoveable  property  must  be  regis- 
tered under  the  provisions  of  s.  17  of  Act  VIH  a^ 
1871  to  render  it  admissible  as  evidence  under 
s.  49  of  the  said  Act.  Dj^lif  Sikgh  v,  Dctboa 
Prasad        •  I.  Ij.  B^  1  AIL*  44S 


84. 


Receipt  for  money 


paid  under  an  hypotheoation-bond. — A  receipt  sc- 
knowledging  as  a  fact  part-payment  of  a  som  due 
under  an  hypothecation- bond  does  not  require  regit' 
tration  under  s.  17,  cl.  (c),  of  the  KegistratioD  Ac^ 
unless  the  fact  is  referred  to  as  a  consideration  for  * 
contractual  engagement,  whereby  the  interest  created 
by  the  prior  registered  instrument  is  limitfd  or 
extinguished.  A  mere  receipt  does  not  acknowledge 
the  receipt  or  payment  of  a  consideration.  MJP 
Singh  V.  Dtirga  JPraead,  I,  L.  R„  1  All,,  44$,  ^ 
senM  from.     Venhalarama  Naik  v.  Chinnaiha^ 


fi^ 


(  taw  ) 


DlQtffr  OF  CAsisa 


(    7818    > 


r* 


TLEQIBTRATIOV    ACT    (IH    OF    1877) 

£eddi,  7  Mad.,  1,  approved,    Ybhkattab  «.   Vbn- 

K1TA8UBBATTAB      .  I.  Ii.  B.,  8  Had.,  58 


85. 


■■ — and  oL  (b)--Meoeipts 

hy  morigagee, — Beceipts  passed  by  a  mortgagee  for 
sams  paid  on  acconnt  of  the  mortgage-debt,  and 
exceeding  HlOO  each,  are  not  inadmissible  in  evidence 
for  want  of  rrgistration  under  Act  III  of  1877,  s.  17. 
The  technical  term  "  consideration"  implies  that  the 
person  to  whom  the  money  is  paid  himself  limits 
or  extinguishes  his  interest  in  the  land  in  considera- 
tion of  such  payment.  Such  limitation  or  extinction 
(if  there  can  be  said  io  be  any)  as  results  from  the 
payment  on  account  of  the  mortgage-debt  is  the  legal 
consequence  of  such  payment,  and  not  the  act  of  the 
mortgpsgee.  The  paymenf  reduces  the  sum  due  at 
the  time  on  the  mortgage,  and  thus  modifies  the 
account  between  the  mortgagor  and  mortgagee.  But 
it  does  not  operate  to  limit  or  confine  within  narrower 
limits  the  right  or  interest  of  the  mortgagee  in  the 
land,  which  is  simply  to  have  the  payment  of  the 
principal  and  interest  secured  on  the  mortgaged  pre- 
mises by  some  one  or  ether  of  the  remedies  available 
for  that  purpose.  Money  paid  on  account  of  a 
mortgage-debt  is  not  the  conrideration  for  the  limit- 
ation or  extinction  of  so  much  of  the  interest  in  the 
land  created  by  the  mortgage,  and  a  receipt  for  such 
a  payment  need  not  therdPore  be  registered  under 
s.  17>  cl.  (&),  of  the  Begistration  Act  III  of  1877. 
Dalip  Singh  v.  Dtirga  Prasad,  I.  L.  J2.,  1  All., 
44A,  dissented  from.    Bhidlinoapa  r.  Cbxhbasafa 

[L  li.  B.,  4  Bom.,    85 


86. 


Beceipts    given    hy 


mortgagee  for  payments  on  acconnt  of  the  mort- 
gagS'debt, — Unregistered  receipts  given  by  a  mort- 
gagee to  a  mortgagor  for  sums  paid  on  account  of 
the  mortgage-debt  are  not  inadmissible  in  evidence 
under  cL  {c),  s.  17  of  the  Begistration  Act  III  of 
1877.  Shidlingapa  v.  Chenbasapa,  J.  L,  B.,  4 
Bom.,  2S5,  followed.    AmiAPA  v,  Qaitfati 

[L  L.  B.,  5  Bom.,  181 


87. 


Beeeiptfor  paymsnt 


of  mortgagS'money.-^The  payment  of  money  by  a 
mortgagor  to  a  mortgagee  in  satufaction  of  the  mort- 
gage-debt is  a  payment  of  consideration  on  account 
of  the  extinction  of  the  mortgagee's  right  within  the 
meaning  of  d.  (e),  s.  17  of  Act  VIII  of  1871 
(Begistnration  Act).  A  receipt  for  such  payment 
it  therefore  a  document  of  which  the  registration 
is  compulsory,  and  which,  if  unregiitered,  is  inadmis- 
sible in  evidence  under  s.  49.  Dalip  Singh  y. 
Dnrga  Prasad,  L  L.  B.,  4  AIL,  442;  Basatoa  v. 
Kalkapa,  J.  L,  B.,  2  Bom,,  489;  Mahadaji  v. 
Vyankaji  Qovind,  L  L,  B,,  1  Bom,,  197 ;  and 
Bamapa  v.  Umanna,  J.  L,  B,,  7  Bom,,  12S, 
followed.  Shidlingapa  v.  Chenbasapa,  J.  L.  B.,  4 
Bom,,  2S5,  dissented  from.  Mattongeny  Dassee  Y. 
Bamnarain  Sadkhan,  J.  X.  B.,  4  Calc,  83,  referred 
to.    Imdad  Httsadt  r.  TasaddtTk  HuBAiir 

[I.  lu  B.,  6  AIL,  886 


88. Bsceipt  by  mortgagee 

setting  forth  a  settlmnent  of  mortgage  acoownts — 
Ihidenee  Act  (I  of  WH),  s.  92»  el.  4.— In  1876 


BXOI8TBATION    ACT    (in    OF     1877) 

— oontinned, 

certain  landa  were  mortgaged  for  H675.  The  mort- 
gage-bond provided  that  the  mortgagee  was  to  enjoy 
the  rents  and  profits  in  lieu  of  interest  on  B475, 
and  that  the  remaining  R200  were  to  carry  interest  at 
6  per  cent,  per  annum.  In  1880  a  receipt  was  passed 
by  the  mortgagee '  to  the  mortgagor  reciting  that 
on  taking  accounts  B525  was  due  on  account  of 
the  mortgage,  that  BlOO  was  paid  on  the  day  of 
the  receipt,  that  a  further  sum  of  RlOO  was  to  be 
paid  in  a  month  and  a  half,  and  that  the  rents 
and  profits  of  the  property  were  in  future  to  be 
taken  for  the  interest  on  the  balance  of  Bd25  only. 
In^  1896  the  mortgagor  sued  for  redemption,  and 
relied  on  the  receipt  in  sup^tort  of  his  case.  Meld 
that  the  receipt  did  not  require  registration.  It  pur- 
( orted  to  be  a  mere  settlement  of  accounts,  and  was 
not  intended  to  modify  or  supersetie  the  original 
mortgage  contract.  Cl.  4,  s.  92,  of  the  Evidence 
Act  (I  of  1872)  had  therefore  no  application  to  the 
case.    Lakshvah  «.  Damodab 

[L  I<.  B.,  24  Bom.,  608 


88. 


and   B.  48— Jfor/i 


gags'bond — Indorsement  of  part'payment — 
Beceipt, — The  strictest  constrnction  should  be  placed 
on  the  prohibitory  and  penal  sections  of  the  Begistra- 
tion Act,  which  impose  serious  disqualifications  for 
non-observance  of  registration.  An  instrument  to 
come  within  s.  17  (b)  of  the  Begistration  Act  (III 
of  1877)  must  in  itself  purport  or  operate  to  create, 
declare,  assign,  limit,  or  extinguish  some  right,  title, 
or  interest  of  the  value  of  BlOO  or  upwards  in 
immoveable  property.  To  come  within  s.  17  (c), 
it  mast  be  on  the  face  of  it  an  acknowledgment  of 
the  receipt  of  payment  of  some  c-oosideration  on 
account  of  the  creation,  declaration,  assignment, 
limitation,  or  extinguishment  of  such  a  right,  title, 
or  interest.  In  a  suit  by  a  mortgagee  for  the  taXe 
of  immoveable  property  mortgaged  in  certain  simple 
mortgage-bonds  for  amounts  severally  exceeding  BlOO, 
the  defendant  pleaded  that  he  had  made  certain 
payments  in  respect  of  the  bonds,  and  In  support 
of  his  plea  relied  on  indorsements  of  payment  upon 
them,  one  of  which  was  as  follows :  "  Paid  on  the 
21st  December  BSOO."  The  other  indorsements 
were  in  similar  terms.  Seld  by  the  Full  Bench 
(StbaI^ht,  J.,  doubting)  that  the  indorsements, 
even  if  assumed  to  be  receipts,  did  not  fall  wiMiin 
s.  17  {b)  of  the  Begistration  Act,  inasmuch  as  a  receipt, 
unless  so  framed  and  worded  as  to  purport  expressly 
to  limit  or  extinguish  an  interest  in  immoveable 
property  (which  the  indorsements  did  not),  could  not 
come  within  the  section,  and  what  ordinarily  operated 
to  limit  or  extinguish  a  mortgagee's  interest  in  the 
mortgaged  property  was  not  the  paper  receipt,  but 
the  actual  part-payment  of  the  mortgage-debt. 
Seld  also  that  the  indorsements  did  not  fsll  within 
s.  17  (<?)  of  ^he  Act,  inasmuch  as,  taken  by  them- 
selves, they  wero  merely  memoranda  made  by  the 
mortgagee^  and  could  not  be  treated  as  acknow- 
ledgments, nor,  even  if  assumed  to  be  such,  did  they 
show,  upon  their  face,  that  they  were  acknowledg- 
ments, of  the  receipt  or  payment  of  any  conridezati^ 
I  for  the  limitation  or  extinguishment  of  any  interest 


{    7819    ) 


DIGEST  OF  CASB& 


(    7830    ) 
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— eontimusd. 

of  the  mortgagee  in  the  mortgaged  property.  Seld 
therefore  that  the  indarsements  did  not  require  be 
registered  in  order  to  make  them  admissible  in 
eridence  of  the  paymefnls  to  which  they  related. 
Mahadaji  v.  Vyankaii  Qotind,  2.  X.  JB.*  X  3om», 
197  ;  Batawa  v.  Kalkapa,  I.  X.  B.,  2  Bom.,  489  ; 
Faki  V.  Khoiu,  I.  L,  Ji.,4  Bom,,  690  ;  Waman  Bam 
Chandra  v.  Dhondiba  Kxshnaji,  I.  L.  B.,  4  Bom^ 
126  s  Fmtieh  Chund  Bahoo  ▼.  Leelumber  Sinjfh 
J)o$9,  14  Mofire't  J.  A.,  129 ;  and  Imdad  Mutain 
T.  TModdak  Musain,  I.  L,  B.,  6  AIL,  885, 
distinguished.  Dalip  Sin^h  v.  Durga  Bratad, 
J.  X.  B.,  1  AIL,  442,  referred  to.  JiWAH  Ali  BBa 
«.  BabaMal     .  .     1.  Ii.  B^  9  AIL  108 


90. 


and  8.  49 — Agree' 


ment  to  renew  a  kanom  and  to  credit  tu  renewal 
fees  a  eum  of  money  then  due  hy  plaintiff  to 
drfendant-^ Portion  of  agreement  severable  from 
reet — Admieeibility  in  evidence  of  portion  though 
unregistered. — A  written  agreement  to  renew  a 
kanum  and  to  credit  as  renewal  fees  a  som  of  money 
then  due  is  not  an  acknowledgment  of  money  paid  for 
the  creation  of  an  interest  in  land  within  the  mean- 
ing of  s.  17  (e)  of  the  Begistration  Act,  and  therefore 
is  admissible  in  evidence,  though  unregistered.  Held 
that  in  such  an  agreement  the  agreement  to  renew  is 
severable  from  the  rest  of  the  agreement,  and  the 
document,  though  unregistered,  is  admissible  in 
evidence  of  the  agreement  to  renew,  even  if  it  were 
inadmissible  for  other  purposes.  KBiSHKAir  Nax- 
Bupsi  V.    AMAir  Menon   I.  Ij.  B.9  20  Mad.9  484 


91. 


Beceipt  showing  pay* 


ment  of  money — Document  proving  extinction  of 
mortgage  right, — Plaintiff  purchased  a  portion  of 
certain  land  from  two  persons  who  owed  him  money 
on  mortgage  bonds  and  took  a  mortgage  over 
another  portion,  taking  possession  of  the  whole  estate 
as  security  for  the  balance  of  his  debt.  He  then 
permitted  defendants  to  purchase  a  portion  and  to  take 
a  mortgage  over  the  remainder  of  the  lands,  and  gave 
them  possession,  on  condition  that  they  should  pay 
to  him  the  said  balance  that  was  due.  Plaintiff, 
alleging  that  defendants  had  failed  to  pay  him  the 
balance,  now  filed  this  suit  to  recover  possession  of 
the  land.  Defendants  contended  that  the  balance 
had  been  duly  paid,  and  in  support  of  that  conten- 
tioi\  produced  a  receipt  which,  however,  was  held  to 
be  inadmissible  in  evidence  for  want  of  registration. 
Oral  evidence  of  the  alleged  payment  was  also 
excluded.  Meld  that  the  receipt  had  been  wrongly 
excluded.  It  did  not  purport  to  extinf^uish  the 
mortgage  right,  and,  even  if  it  did  so,  it  was  re* 
ceivable  as  evidence  of  the  payment,  oral  evidence 
as  to  which  was  also  admissible.  Appamva 
Katubalit  v.  Bamanna  .    I.  Ij.  B.,  23  Mad.»  92 

92.-"^ and  oL  (h)  ^Beceipt 

for  purcha*e'money— Document  creating  or  extin* 
guishing  a  right  to  immoveable  property. — The 
plaintiffs  sued  to  recover  the  property  sold  to  them  by 
the  defendants.  The  defendants  set  up  a  re-purchase 
and  produced  a  receipt  passed  to  them  by  the  plaintiffs 
which  stated  that  the  plaintiffs  had  no  longer  any 
nterest  in  the  property,  and  that  they  would  execute 


BEGISTBATIOH    ACT    (IH     GW     1877) 

— eoniinmed, 

a  new  sale-deed.  The  pUdntifls  contended  that  the 
recdpt  required  registration.  Meld  that,  as  the 
receipt  created  or  declared  or  extinguished  a  right  to 
the  property  with  a  superadded  covenant  to  execute  s 
stamped  document  to  the  same  effect  on  a  future 
occasion,  it  required  registration.  Paxashbajc  r. 
GAirPAT  I.  Ij.  B.»  21  Bonu,  538 


93. __  el,(d)^Unregistered 

lease. ^By  Act  XVI  of  1864,  no  unregistered  lesae 
for  a  term  exceeding  a  year  could  be  received  in 
evidence  in  any  civil  proceeding,  however  small  ftbe 
value  of  the  property  leased.  Okak  r.  Abpooi 
GvnooB 9"^.  B.,  425 


94. 


—  Kahuliat — Lease,-^ 


A  kahuliat  was  not  a  **  lease  "  within  the  meaning  of 
s.  13,  Act  XVI  of  1864.  Amjxd  All  r.  Ali 
BxTKBa  , 9W.B.,5S7 

Hub  Chitkdbb  Ohosb  v,  Wooma  Soobduub 
D08BBB 28W.  B^170 


95. 


Lease  for  more  than 


a  year— ^Liability  under  unregistered  lease, — Where 
a  house  is  let  for  a  term  exceeding  a  year,  the  regii- 
tration  of  the  kahuliat  is  compulsory ;  and  no  actkn 
will  lie  for  the  recovery  of  the  rent  stipulated  to  be 
pud  under  the  kabuliat  if  that  document  is  nnr^ 
tered.  A  party  who  retains  and  holds  a  buildiDg 
under  such  unregistered  kabuliat  is  neverthelea 
bound  to  pay  a  reasonable  compensation  for  the  use 
and  occupancy  thereof.  Puuoma  Soohdubkb  Dos- 
8EB  %,  Pbollad  Chubdbb  Da8B    .  12  W.  Bn  S89 

96.  Agreement     between 

landlord  and  tenant— Bottah — Jfa<2.  Act  fill 
of  1865b — An  agreement  between  a  landlord  and 
tenant  in  the  Piesidency  of  Madras  for  more  tban 
one  year  is  a  pottah  witlun  the  meaning  of  Act  VllI 
of  1665,  and  consequently  exempted  trom  registn* 
tion  under  Act  XX  of  1866.  Vakatt  Kaxabbdpi 
9.  DxTTTTBU  Atipfabkddt    .         .    7  Mad.,  834 

97. and  a.  49— 4^fM- 

ment  for  lease  ^BvidencC'^VudeT  d.  (d),  s*  I7f 
of  the  Begistration  Act  111  of  1877,  an  agreement 
for  a  lease  needs  registration  if  the  parties  to  incb 
agreement  intend  to  create  a  present  demies 
Although  the  agreement  may  contemplate  a  fonnal 
document  beiug  subsequently  executed,  the 
paramount  intention,  as  gathered  from  tiie  whole  of 
the  instrument,  must  prevail.    PlTBHABABPnAS  Ji- 

WABDAB  V,  DhABBBY  ViBJI 

[L  L.  B.»  10  Bom.,  lOX 

98. Leas e — Agreemti 

for  lease— Doul  durkhast— Proposal — Aeeepteee* 
— ContraoL — Every  lease,  or  agreement  for  a  la«^ 
in  writing,  must  be  registered  before  being  given  in 
evidence.  But  a  proposal  in  writing  to  take  a  le>M 
of  certain  lands  on  certain  terms,  made  by  one  penoi^ 
to  another,  need  not  be  registered,  unless  the  pio* 
posal  in  writing  has  been  so  accepted  that  tbe 
proposal  and  acceptance  constitute  a  contract  is 
writing.    SuBDAB  Bbza  v,  Avzad  Ali 

[L  Ii.  B.,  7  Caio.»  708 :  lOC.Ii.B.,1^ 


(    7821    ) 
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BSSGISTBATIOIi'    ACT    (III    OF    1877) 

— eontimmed, 

XiVOHJUBSUB    SnroH  «.   Bakho.    LxroHiassiTB 

SiNeH  V,  BUITGULL 

[L  Ii.  B.,  7  Galo.,  708 :  10  C.  Ij.  B.,  127 

89.   • Proposal  to    pay    reni 

— Doul  darkhatt  —  Lea$e  —  Agreement  to  leaee. 
— Where  a  doul  darkhast  am  unts  to  nothing  more 
than  a  proposal  by  a  tenant  to  pay  a  certain  rent  for 
certain  laAd,  it  does  not  amount  to  a  lease  or  to  an 
agreement  for  a  lease,  and  does  not  therefore  reqnirc 
registration.  Bat  if  the  proposal  has  been  so  accepted 
that  the  proposal  and  acceptance  constitnte  a  contract 
in  writing,  then  such  contract  must  be  registered. 
Choonee  Mundur  v.  Chundee  Lall  Date,  14  W.  S,, 
178,  and  MeherooniseaT,  Abdool  Qunee,17  W,  R., 
S09,  distingnished.    Lal  Jha  v.  Negroo 

[L  L.  B.,  7  Calc,  717 


100. 


Agreement    to 


execute  leaee. — Where  defendants  had  contracted  to 
execute  a  maurasi  pottab  of  certain  land  at  a  given 
rent  for  a  consideration  of  wluch  a  portion  was  paid  as 
eamest-money^  and  the  balance  was  to  be  paid  within 
fifteen  days>  and  had  agreed  that^  if  they  failed  to  exe- 
cute the  pottah,  the  baeena-pottro  was  to  be  considered 
apottah,  and  plaintiff  on  allegation  of  failure  sued  the 
defendants  for  possession  on  the  footing  that  the 
baeena-namah  was  a  mirasi  "poit&h,— Held  that  the 
deed  under  which  the  plaintiff  sued  was  a  pottah^ 
and  under  d.  2,  s.  17  of  Act  XX  of  1866,  an  in- 
strument the  registration  of  which  was  compulsory. 
As  an  unregistered  document^  it  could  not  hold  its 
ground  against  a  registered  pottah  put  in  by  inter- 
venors.    Nukd  Bak  Ghosb  r.  Mavkoo  Bibbb 

[10  W.  B.,  177 


101. 


Lease  or    agree' 


mfiwt  to  lease, — In  a  suit  for  possession  of  certain 
property  and  for  the  execution  of  a  pottah^  it  ap* 
peared  that  two  of  the  defendants  had  executed  an 
agreement  which  was  duly  registered^  by  which  they 
acknowledged  the  receipt  of  a  portion  of  the  salami^ 
and  covenanted  to  execute  a  pottah  on  a  certain  day. 
This  agreement  was  afterwards  confirmed  by  two  of 
the  defendants  who  were  minors  when  it  was  entered 
into  :  the  confirmation  was  by  deed,  which  was  duly 
registered.  Subsequently  all  the  defendants  executed 
a  document,  which  provided  for  the  payment  of  a 
portion  of  the  salami  on  the  day  when  possession 
should  be  given  as  provided  in  the  first  agreement, 
and  for  the  payment  of  the  remainder  by  instalments 
which  were  to  carry  interest.  This  document  was 
not  registered.  Held  that  it  was  not  a  **  lease  or 
agreement  to  lease  "  within  the  meaning  of  s.  17  of 
the  Begistration  Act,  and  was  admissible  in  evidence. 
KbPABNATH  MITTEB  9.  Sl7KBin>B0  Dbb  Kot 

[I.  li.  B.,  9  Gala,  865  :  18  C.  Ii.  B.,  58 


102. 


Lease —  Ust^fructuarg 


mortgage  -Act  XVI  of  1864,  se,  18,  14.— B  sued 
for  possession  of  certain  lands  on  a  contract  embodied 
in  a  document  which  purported  to  grant  £  possession 
of  these  lands  for  a  period  of  six  years  on  payment 
oiB99.  Held  that  the  document  in  question  was 
not  a  lease,  but  a  usufructuary  mortgage,  and  that ; 
the  consideration-money  being  less  than  BlOO,  its 


BXSQISTBATION    ACT    {HI    OF     1877) 

— continued, 

registxation   under  Act  XVI    of  1864   was   merely 
optional.    ISHAir  Chakdba  v.  Sujab  Bibi 

[7  B.  Ii.  B.,  14:15  W.B.,  881 


108. 


Lease  ^Agreement 


to  lease — Contract  of  special  nature. — Held  that 
certain  letters  forming  a  correspondence  which  had 
passed  between  the  parties  did  not  require  registration, 
for  they  did  not  amount  to  a  lease  or  an  agreement 
for  a  lease,  but  were  evidence  of  a  contract  of  a 
special  character  not  coming  within  any  of  the 
definitions  in  the  Begistration  Act.  Post  CAmmra 
Land  Covpakt  o.  Smith 

[21  W.  B^  815  :  Ii.  B.,  1 1.  A.,  124 


104. 


Settlement    papers 


given  by  ratyaf«.— Settlement  papers^prepared  at  the 
beginning  of  each  year  and  signed  by'the  raiyats  set- 
ting forth  the  quantity  of  nugdee  lands  to  be  held 
and  the  amount  of  rent  to  be  paid  by  each  tenant 
during  the  year  are  admissible  in  evidence,  and  do 
not  require  registration,  provided  the  amount  of  rent 
therein  agreed  to  be  paid  is  under  KlOO,  and  the 
term  is  for  only  one  year.  NvsBUir  r.  Bah  Dbbul 
SiMGH  ,        .         .         .  17  W.  B,,  278 


105. 


Lease  ai  an  annual 


rent, — A  lease  for  no  definite  time,  but  fixing  an 
annual  rent  (sone-bosone)  falls  within  cl.  4  of 
s.  17  of  Act  XX  of  1866,  and  must  be  registered  in 
order  to  be  admissible  in  evidence.  Bakkumab 
Mandal  r.  Bbajahabi  Mbidha 

[2  B.  I*.  B.,  A.  C  75 :  10  W.  B.,  410 


106. 


Lease  for  more  than 


a  year. — Condition  which  may  shorten  (erm.'^A 
lease  for  more  than  a  year  is  not  the  less  a  lease 
because  a  condition  is  attached  to  the  consideration, 
and  because  its  term  may  be  lessened  on  the  payment 
of  a  sum  of  money  by  the  lessor.  Such  a  lease  can- 
not be  used  in  evidence  unless  it  is  registered.  Buesh 
Ali  BooHBAir  e.  Nubotaba   .        .  18  W.  B.,  488 


107. 


Lease  with  provision 


extending  ^srm.— Where  a  kabuliat  for  one  year 
contains  a  provision  extending  its  term  to  more  than 
that  period,  it  cannot  be  admitted  in  evidence  with- 
out registration.  Eisio  Ealeb  Moonbhbb  v.  AeB- 
MOHA  Bbwa  •        .  15  W.  B.»  170 


108. 


Lease  with  agree  * 


ment  for  renewal  on  expiration, — A  kabuliat  in 
which  a  raiyat  sgreed  to  hdd  land  under  a  pottah  for  a 
specified  year,  the  agreement  between  the  parties 
being  that  at  the  close  of  that  period  a  fresh  settle- 
ment would  be  made,  was  held  to  be  a  lease  for  one 
year,  and  not  to  need  registration  under  Act  XX  of 
1866  as  being  a  lease  for  more  than  a  year,  although 
a  clause  intervened  between  the  above  clauses  to  the 
effect  that  year  by  year  the  raiyat  would  pay  rent  at 
the  above  rate.  Jugsbbh  Chun  deb  Biswas  v, 
Abbdouah  Muin>i7L  ...     14  W.  B.,  88 


109. 


Lease  for  more  than 


a  year— Lease  with  option  of  renewal, — Where  a 
lease  is  only  for  one  year  with  option  to  the  lessor  to 
allow  the  lessee  to  continue  his  tenure  on  the  old  con- 
ditions after  expiration  of  the  year, — Held  that  the 


(    7828    ) 


DIQJB8T  OF  CASES. 


(    7824    ) 


BEGISTBATION     ACT    (III    OF    1877) 

— eotiiinued, 

absolnte  right  of  tbe  IcBsee  is  restricted  to  one  year, 
and  that  the  lease  is  therefore  a  one  year's  lease,  the 
registration  of  which  is  not  necessary.  Southo  Pub- 
bad  Dasb  V.  PABAsr  Padhak.     Southo  Pubsad 


Dabs  «.  Rug-hco  Pashan 
110 


ae  w.  B.,  98 

Lease  for  go  long  a$ 
tenant  continmes  to  pay, — A  lease  for  so  long  as  the 
lessee  or  tenant  continues  to  pay  the  stipulated  rent 
is  a  lease  not  limited  to  a  year,  and  must  be  registered 
under  s.  17  of  the  Registration  Act  of  1866,  and,  not 
being  registered,  cannot  be  received  in  evidence  under 
s.  49  of  that  Act.      Sheogholam  r.  Budpbeb  Kath 

[4  N.  W.,  86 


HI. 


Zur^i'peshgi     lease 


— "  Leasee  not  exceeding  one  year**  Meaning  of, — 
Leases  which  were  exempted  from  the  operation  of 
s.  17,  c1.  2,  Act  XX  of  1866,  were  leases  the 
term  of  which  was  one  year  certain.  Where  a  lur-i- 
peshgi  lease  was  granted  for  one  year,  but  with  a 
stipulation  that  unless  the  loan  were  repaid  within 
that  time  it  should  continue  in  force,  ^Held  that  such 
a  lease  came  within  the  words  of  s.  17,  cl.  4, 
Act  XX  of  186(5,  "leases  of  immoveable  property  for 
any  term  exceeding  one  year"  of  which  registration 
was  compulsory.  Bhobaiti  Mahto  «.  Shibkath 
Paba         ...       1.  Ij.  R.,  18  Calc.,  118 


112. 


Lease  for  on^  year 


— Lease  exceeding  one  year — Option  of  renewal, 
— A  lease  for  one  year,  containing  an  option  of  re- 
newal for  a  further  period  of  one  year,  is  not  a  lease  for 
a  term  exceeding  one  year  within  the  meaning  of 
cl.  {d),  s.  17  of  the  Registration  Act,  so  as  to 
render  registration  thereof  compulsory.  Certain 
correspondence  passed  between  the  plaintiff  and 
the  defendant  relating  to  a  lease  of  a  flat  in  premises 
in  occupation  of  the  plaintiff  which  admittedly 
contained  an  agreement  for  a  lease  for  one  year  with 
an  option  of  renewal  for  another  year.  The  terms  in 
which  the  option  was  given  were  as  fdllows:  The 
defendant  in  one  letter  wrote,  "So  I  expect  ^ou 
will  give  me  the  option  of  renewal  for  another  year, 
respectively  five  months,  on  same  terms."  To  which 
the  plaintiff  replied,  **  You  may  have  ^the  option  of 
retaining  it  (the  flat)  for  another  year  on  the  same 
terma,  but  not  for  a  shorter  period."  In  pursuance 
of  an  arrangement,  the  defendant  had  a  draft  lease 
prepared  embodying  the  teims  agreed  on,  which  he 
sent  to  the  plaintiff  for  approval,  and  which  was  in 
due  course  returned  by  him  "  approved."  The  de- 
fendant then  had  the  lease  engrossed  and  properly 
stamped,  but  the  plaintiff  eventually  refused  to 
execute  it^  and  it  was  never  signed  by  the  defendant. 
The  optic n  of  renewal  was  given  in  the  unexecuted 
lease  in  the  following  terms*.  *'Also  with  option  to 
renew  for  another  twelve  months  certain."  The  de- 
fendant having  entered  into  possession  and  disputes 
having  arisen,  the  plaintiff  gave  him  notice  to  quit 
and  sued  to  eject  him,  alleging  that  at  the  most  he 
was  a  mere  monthly  tenant.  The  defendant  pleaded 
that  under  the  lease  he  was  entitled  to  hold  for  a 
year.  The  year  expired  before  the  suit  came  on  to 
be  heard,  and  the  defendant,  not  having  exercised 
the  option  to  renew,  vacated  the  premises.    At  the 


BSiQlSTtLATlGN    ACT    (III    OT    1877> 

— continued, 

hearing  the  defendant,  in  support  of  his  case,  tendered 
the  correspondence  and  the  stamped  unexecuted  lease^ 
It  was  objected  that  the  correspondence  was  inadmis- 
sible in  evidence,  because  the  option  to  renew  made 
the  period  for  wHch  the  lease  was  to  run  clceed  one 
year,  and  therefore  rendered  registration  compulsory* 
On  behalf  of  the  defendant  it  was  urged  that  registra- 
tion was  unnecessary,  as  the  option  did  not  make  the 
lease  one  for  a  longer  period  than  one  year,  and  that 
the  stamped  unexecuted  lease  must  be  treated  as  part 
of  the  correspondence.  JECeld,  following  Rand  v. 
Sail,  L.  S:,  2  Ex,  i>.,  S55,  that  the  existence  of  the 
option  did  not  create  a  lease  for  a  term  exceeding  one 
year  within  the  meaning  of  cl.  {d),  s.  17  of  the 
Registration  Act,  and  that  consequently  the  corres* 
pondence  did  not  require  registration,  Bhohani 
Mahto  V.  Shibnalh  Fara,  /.  L,  it.,  13  Calc,  113^ 
dissented  from.    Botd  v,  Kbbig 

[L  L.  B.,  17  Calo.,  648 


118. 


Lease  reserving  an' 


nual  rent  —  Tenancy 'at-icill,  —  The  defendant  exe- 
cuted to  the  plaintis  a  rent-note  under  which  he 
rented  two  houses  from  the  plaintiff  at  a  rent  of  H18 
per  annum.  The  document  provided  that  the  defen* 
dant  was  to  live  in  the  said  houses  so  long  as  the 
plaintiff  permitted  him  to  do  so,  and  so  long  as  he 
should  pay  the  rent.  He  was  to  vacate  when  asked 
to  do  80  by  the  plaintiff.  Held  that  the  lease  created 
a  tenancy-at-will,  and  did  not  require  registration, 
although  an  annual  rent  was  reserved  thereby.    Jiv- 

BAJ  GOFAL  V,  AtMABAK  DATABAK 

[L  li.  B.,  14  Bom.,  81» 


114. 


Lease  for  one  year 


at  a  rental  of  more  than  RlOO — Evidence — Trans* 
fer  of  Property  Act  (1 V  of  1882),  ss,  4  and  107.— 
The  owner  of  certain  land  exchanged  it  for  certain 
other  land,  but  took  a  lease  for  one  year  of  the  former 
land  and  paid  the  rent  thereof,  and  received  and  re- 
tained the  rents  of  the  land  he  had  acquired  by  the 
exchange.  Seld,  in  a  suit  for  recovery  of  possessioa 
on  the  expiry  of  the  lease,  that -the  fact  that  such  a 
lease  recites  the  fact  of  the  exchange  of  the  lands 
does  not  evidence  the  exchange,  and  as  such  create  a 
title  in  land.  Kor  does  the  fact  that  the  rent 
reserved  under  the  lease  is  more  than  R200  create 
an  interest  in  land  of  HlOO  and  more  in  value, 
so  as  to  necessitate  registration  of  the  lease  under 
s.  17  of  the  Registration  Act.  Such  a  lease  fails  under 
s.  107  of  the  Transfer  of  Property  Act,  the  provisions 
of  which  sections  are,  by  s.  4  of  the  Act,  supplemental 
to  the  Registration  Act.  Sxbthabaha  Raju  r. 
Bataitna  Pabtulu     .       I.  Ii.  B.,  17  MacL,  275 


U5. 


Leaee  for  life    of 


the  lessee,^ A  lease  of  immoveable  property  for  the 
life  of  the  lessee  is  a  lease  for  a  term  exceeding  one 
year.  It  therefore  requires  registration.  Fabbho- 
TAX  YiSHiru  V,  Kaba  Pbayao 

[L  Ii.  B.,  18  Bom.,  100 


116. 


Transfer  ef  Property 


Act  (IV  of  1882J,  ss,  4  and  107— Leaee  of  a  ehop 
for  three  years, — Leases  falling  under  s.  107  of  the 
Transfer  of  Property  Act  are  compulsorily  registrable 


/ 
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DIGEST  OT  CASES. 


(    7S26    ) 


BEaiSTRATIOir     ACT     (HI    OF    1877) 

notwithftanding  the  Ooyernment  notification  issued 
under  the  proriso  to  s.  17  (d)  of  theBegiftration  Act. 
YiiJUirAirDA  Kasab  r.  Mitaxah  Bowtxb 

[I.  1m  B.»  ai  Mad.,  109 


117. 


Kdhuliat  or  Uase — 


Lease  for  to  long  ae  landlord  might  leave  land  with 
tenant. — A  kabuliit  or  leaie,  under  which  the  tenant 
might  claim  poese^Bion  of  the  land  for  one  year,  but 
was  to  pay  rent  to  the  landlord  so  long  as  the  land- 
lord might  leave  the  land  with  the  tenant,  did  not 
require  registration.  Jaojitandas  Jawhbbdab  v. 
Kabatan  Laebhmait  Patil 

[L  Ij.  B.,  8  Bom.,  498 


118. 


Lease — Compulso*  y 


reaistration. — Where  a  lease  deed  contained  a  clause 
whereby  the  tenancy  thereunder  was  abEolutely  deter- 
minable at  any  moment  at  the  option  of  the  lessor, 
it  was  held  that  such  deed  was  not  crmpulsorily 
registrable  under  s.  17  of  the  Bcgistration  Act, 
notwithstanding  that  it  also  contuned  provisions  for 
an  "annual  rental/'  and  for  payment  of  <'rent  in 
advance  each  year/'  provisions  which,  had  they  stood 
alone^  would  have  raised  a  presumption  that  a  tenancy 
exceeding  a  year  was  contemplated.  Jagjivandae 
Javherdat  v.  Narayan,  L  L,  S„  8  Bom..  493; 
Morion  v.  Woods,  L,  jB.,  5  Q.  B.,  658 ;  and  Hand  v. 
Mall,  L.  H.,  2  Ex.  D.;  S55,  referred  to  and  approved. 

BATVASABHAPATHI  v.  YxirXATAOBALAH 

[L  Ii.  B.,  14  Mad.,  271 


119. 


Bhadekhai — Lease, 


— Held  that  a  bhadekhat  is  an  agreement  between 
a  lessee  and  a  lessor  in  the  nature  of  a  counterpart  of  a 
lease,  and  that  an  instrument  of  this  character  must» 
for  the  purposes  of  the  Bcgistration  Act,  be  treated  as 
a  lease.  Seld  also  that  a  provision  in  the  bhadekhat, 
that  the  lessee  might  after  six  months  remain  in 
occupation  at  a  monthly  rent,  till  the  lessor  called  upon 
him  to  vacate,  did  not  extend  the  term  for  which  the 
lease  was  granted,  as  to  the  conclueion  of  that  term 
the  lessee  would  be  only  monthly  tenant  of  the  lessor, 
and  therefore  it  did  not  require  registration  under 
s.  17  of  Act  XX  of  1866.  Mobo  Vitbai^  «.  Tfkabam 
TALAD  Malhabji  5  Bom.,  A.  C,  92 


120. 


and   8.   49— Lease 


-^Leasefrom  year  to  year. — In  a  suit  for  possession 
of  a  piece  of  land,  and  for  rent  of  the  same,  the 
plaintiff  produced  in  support  of  his  claim  two  sar- 
khats  or  kabuliats  purporting  to  be  executed  in  bis 
favour  by  the  defendants,  and  dated  respectively  in 
January  1876  and  June  1876.  These  documents 
were  not  registered.  The  first,  after  reciting  that  the 
executant  had  taken  the  land  from  the  plaintiff  on  a 
specified  yearly  rent  and  premised  to  pay  the  same 
yearly,  proceeded  as  follows :  "  If  the  owner  of  the 
land  wishes  to  have  it  vacated,  he  shall  give  me 
fifteen  days'  notice,  and  I  will  vacate  without  making 
objection  :  if  I  delay  in  vacating  the  land,  the  owner 
can  realize,  by  recourse  to  law,  rent  from  me  at  the 
rate  of  fiS  per  annum."  The  second  sarkhat,  after 
reciting  that  the  executants  had  taken  the  land  from 
the  plaintiff  on  a  yearly  rent  specified  for  six  years 
and  promised  to  pay  the  same  year  by  year,  proceeded 


BXaiSTBATIOI]'    ACT    <III     OF    1877)- 

— oontinved. 

thus :  "  And  if  the  said  Shaikh  wishes  to  have  the 
land  vacated  within  the  said  term,  he  shall  first  give 
us  fifteen  days'  notice,  and  we  will  vacate  it  without 
objection."  The  lower  CourU  held  that  the  sarkhats 
were  not  admissible  in  evidence,  as  they  required 
registration  under  s.  17  (4)  of  the  Begistratfon 
Act  VIII  of  1871,  being  leases  of  immoveable  property 
from  year  to  year  or  reserving  a  yearly  rent.  Held 
that  the  two  sarkhats  created  no  rights  except  those 
of  tenants-at-wil1,  inasmuch  as  the  clause  common  to 
both  to  the  effect  that  at  any  time,  at  the  will  of  the 
lessor,  the  lessees  were  to  give  up  the  land  at  fifteen 
days'  notice,  governed  all  the  previous  clauses,  and  the 
defendants  could  be  asked  to  quit  at  any  time  before 
the  lapse  of  the  term  at  fifteen  days'  notice.  Held 
therefore  that  the  leases  did  not  fall  under  s.  17  (4)  of 
Act  YIII  of  1871  ;  that  their  regbtration  was  not 
compulsory  ;  and  that  they  could  not  be  excluded  from 
evidence  under  s.  49  of  Act  III  of  1877,  which 
governed  the  question  of  admissibility,  while  Act  VIII 
of  1871  governed  the  question  whether  registration  was 
or  was  not  compulsory.  Ehoda  Baehsh  v.  Sbbo 
Dib        .        .  L  I*  B.,  8  AU.,  4C6 


12L 


Leas  e — Exemption 


from  registration  hy  Oovernment.—heMeB  for  a  tern* 
not  exceeding  five  years,  with  a  rent  reserved  not 
exceeding  H50,  being  exempted  by  .the  local  Qovem- 
ment  from  registration, — Jbel.i  that  a  pottah  for  one 
Fasli  to  remain  in  force  until  another  pottah  is 
granted,  with  a  rent  reserved  of  BllO,  did  not  fall 
within  the  exemption.  Held  also  that  such  a  pottah 
was  a  lease  for  a  term  exceeding  one  year  and  not  a 
lease  for  a  year,  and  therefore  subject  to  the  geneml 
provision  of  cL  {d),  s.  17  of  the  Bcgistration  Act,  1877 

VbBBATAOBELLAM  ChBTTI  r.   AlTDIAN 

[L  Ii.  B.,  8  Mad.,  86S 


122. 


Exemption    from 


registration — Lease  for  one  year  and  till  another 
lease  is  executed. — A  muchaJka  executed  for  one 
Fasli  to  remain  in  force  until  the  execution  of  a  fresh 
muchalka,  for  a  rent  less  than  R5o,  b  exempted  from 
registration  by  virtue  of  the  notification  of  the  local 
Government  under  s.  17  of  the  Bcgistration  Act,  which 
exempts  from  registration  leases  the  terms  granted  by 
which  do  not  exceed  five  years,  and  the  anuual  rents 
reserved  by  which  do  not  exceed  B50.  ViBAimAK  r. 
Eastitbi  BuBGATTAiraAB   .  I.  Ij.  B.9  4  Mad.,  881 


128. 


Interest  in  immote* 


able  property — Registration  Act,  s.  S— Document 
giving  right  to  **cut  and  ei^'oy  trees" — Lease-^ 
Specific  Belief  Act  (I  of  1877),  s.  3S— Injunction. 
— The  plaintiff  (who  held  on  lease  a  share  in  a  village 
and  in  the  trees  standing  in  the  village  tank),  in 
consideration  of  H200  and  a  promissory  note  for 
Bd,2()0,  executed  in  favour  of  the  defendant  a  docu- 
ment by  which  he  assigned  to  the  latter  the  right  "  to 
cut  and  enjoy  the  trees,  etc."  for  a  period  of  four 
years  from  its  date.  The  instrument  was  not  regb- 
tered.  The  defendant  felled  the  trees  which  were 
mature  at  the  date  of  the  instrument,  and  subse- 
quently felled  others  since  matured.      The  plaintiff 
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now  sued  for  a  declaration  of  his  title  to  the  remain- 
ing trees  and  for  an  in j  auction  to  restrain  the  defen* 
dant  from  intermeddling  therewith^  alleging  that  he 
had  sold  to  the  defendant  orally  the  right  to  fell 
only  such  trees  as  were  then  matured.  Seld  that 
the  unregistered  instrument  purported  to  convey  an 
interest  in  immoveable  property,  and  was  not  a  lease 
and  was  inadmissible  in  evidence:  and  that  the 
plaintiif  was  not  entitled  to  relief  by  way  of  injunc- 
tion or  otherwise.  Sbbjeh  Chbttiab  v,  Santhil- 
JTATHAK  Chbttub        .    L  Ii.  B.,  20  Mad.»  68 


IM. 


-cL  00— Agreement  far 


a  leate, — ^An  agreement  for  a  lease  does  not  require 
registration.  Bhubasvatil  Khbttbi  v.  Kishosi 
MoHUK  Shaw  .        .    8  B.  Ij.  B.,  Ap.,  1 

Abdul  Yxdona  Johas  v. 


125. 


Habovb  Ebiulb 
[7  B.  Ii.  B.,  Ap.,  21 

—  Do  iol-dmrk  ast — 
Document  preliminary  to  lease, — A  dowl-durkast, 
being  only  a  preliminary  to  a  lease,  does  not  require 
registration.    Mbheboonissa  r.  Abdool  Gunbb 

[17  W.  B.,  608 


128. 


Dotol  or  ammlnama. 


— The  registration  of  a  dowl  or  an  amuldarec,  which 
are  mere  preliminaries  to  a  lease,  was  not  compulsory 
under  s.  18,  Act  XVI  of  1864.  Goluok  Kishobb 
Aohabjbb  Ghowdhbt  v.  Nukd  Mohuk  Dby  Siboab 

[12  W.  B.,  884 


127. 


-D  o  tol'durhaet- 


Propoeal  hy  tenant  to  pay  r0»^— Where  a  dowl- 
durkast  amounts  to  nothing  more  than  a  proposal  by 
a  tenant  to  pay  a  certain  rent  for  certain  land,  it 
docs  not  amount  to  a  lease  or  an  agreement  for  a 
lease  and  does  not  therefore  require  registration.  But 
if  the  proposal  has  been  so  accepted,  that  the  proposal 
and  acceptance  constitute  a  contract  In  writing,  then 
such  contract  must  be  registered.  Choonee  Mundur 
V.  Chundee  Lall  Doee,  14  TT.  £.,  178,  and 
Afeheroonnissa  v.  Abdool  Gunee,  17  W,  R.,  609, 
•distinguished.     Laxl  Jha  r.  Neoboo 

[I.  L.  B.,  7  Calc,  717 

SiTVPAB  BbZA  V,  AUZAD  All 

[L  Xi.  B.,  7  Calc,  708 :  10  C.  L.  B.,  121 

LrOHXlSSTTB    SiNOH   «.   Dakho.     .Lt^chmissttb 
Singh  «.  BubgiiAl 

[L  Ii.  R.,  7  Calo.,  708 :  10  C.  li.  B.,  127 


128. 


Intention   to  create 


preeent  demise — Intention  to  execute  more  formal 
document— An  agreement  for  a  lease  needs  registra- 
tion if  the  parties  to  such  agreement  intend  to  create 
a  present  demise.  Although  the  agreement  may 
contemplate  a  formal  document  being  subsequently 
executed,  the  paramount  intention  as  gathered  from 
the  whole  of  the  instrument  must  prevail.  Fubva- 
STAND  Dab  JiwAiTDAs  V,  Dhabsby  Vibji 

(X  Ii.  B.,  10  Bom.,  101 

128.  ■ Petition  aeJcing  for 

lease  —  S.  17,  Act  XX  of  1866^  does  not  provide  for 


OS"     1877) 


BBGISTBATIOir    ACT    (HI 

— continued, 

the  registration  of  a  petition  askinigf   for   a 
Choohbb  Muhddb  o.  CHinmBB  Lau^  Doss 

[14  ^W^  B.,178 

S.  G.  on  review        •  .14  "W.  K.,  834 


180. 


Ayreent^ai   to  mort- 


y aye— Equitable  mortyaye, —Documentu  smountiDg 
to  an  equitable  mortgage  when  creatin^^  mn  intere^ 
in  land  of  the  value  of  iilOO  or  upwards  require 
registration  under  s.  17  of  the  Beg^stration  Act; 
but  documeDts,  when  amounting  merely  to  an  agree- 
ment to  mortgage,  do  not  require  regiatiation  under 
that  section.  Such  documents  are  therefore  avail- 
able in  evidence  as  argeements  to  mortgagee  without 
registration,  but  for  the  purpose  of  proving  an  eqait* 
able  mortgage  they  must  be  registered  before  they 
are  available  in  evidence,  Bbvgal  Bakkihg  Cor- 
POBATIOH  r.  Maokbbtioh  I.  Ii.  B.,  lO  C^ilc.,  815 


181. 


Ayreemenis  preliminary 


to  main  contract, — It  was  not  intended  that  compul- 
sory registration  under  s.  1S>  Act  XVI  of  1864,  ahoold 
apply  to  deeds,  like  amuldustuks,  which  are  merely 
preliminary  to  the  main  contract  or  engagement,  or 
that  deeds  which  are  steps  in,  or  mere  parts  of,  a 
transaction,  should  be  registered  before  they  can  be 
used  as  evidence.    Buitwabbb  Lal  v.  Svnovm  Lax 

[7  TV.  B.,  280 

See  Bahtongo^Subicah  Siboab  «.  Qoub  Chuv- 
DBB  SuBiiAH  Siboab  ...      8  "Vf,  B.,  64 

and  SHiBKi8HBir  Dobs  v.  Abdool  Sobhak  Chow- 
DHBX 8Vr.  B.,103 

182.  — : Deed  vf  ayreement 

to  sell  at  future  time— Act  XIX  of  i84«.— Adeedof 
agreement  to  sell  at  some  future  period  may  b« 
registered  under  Act  XIX  of  1843.  Shibkisbjs 
Doss  V,  Abdool  Sobhaet  Chowdhbt  8  W.  B.*  103 

See  Bamtonoo  Subscah  Siboab  c.  Goub  Chcv- 
DBB   Sttbhah  Siboab  .        .  8W.  B.»64 

Ndddbab  Chavd  Sbik  o.  Eibhobbb  Laui  Chco- 
kebbutty 7W.  B.,485 


188. 


—  "  Baryaiwpaper 


u  ^ 


Ayreement  for  sale  of  land  coniemplatiny  fiii'f^ 
deed,— A  "  bargain-paper  "  for  the  purchase  of  un- 
moveable  property  above  the  value  of  EIuO,  which 
contemplates  the  execution  of  a  future  conveyazu^, 
does  not  require  registration.  JirsAB  Haji  J^^\^ 
GulMuhaumad  .        .    12BoxiL,liO 

184.    Document  not  itself 

creatinyan  interest  in  immoreable  property— **Bef 
aain'paper,"~-AJi  agreement,  or  **  bargain-paper," 
m  writing,  for  the  sale  of  a  house  by  the  defendaati 
to  the  plaintiff,  stated  that  the  defendants  had  agreed 
to  sell,  and  the  plidntiff  to  buy,  the  house  in  questioo 
for  fil5,225,  on  the  following  oonditioD8,->tbit  the 
plaintiff  should,  on  the  execution  of  the  baigiiB* 
paper,  pay  iil,(K>0  as  earnest-money,  and  that  the 
defendants  were  duly  to  make  out  a  good  Utle  to  the 
house,  and  get  approved  by  the  plamtiff's  solicitors) 
"  as  bdng  of  good  title,"  a  deed  of  sale  thereof,  piv 
pared  according  to  law,  within  two  months^  the  coat 
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DIGEST  OF  CASBd. 
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incidental  to  the  preparation  of  the  deed  to  be  borne 
jointly  by  vendor  and  vendee ;  that  oti  the  execntion 
of  Bnch  deed  and  delivery  of  possesBion  of  the  honse 
to  the  plaintiff,  the  balance  of  the  pnrchase-money 
was  to  be  paid ;  that  in  case  a  good  title  to  the  honse 
could  not  be  made  out,  the  bargain-paper  was  to  be 
null,  and  the  earnest-money  was  then  to  be  returned 
to  the  plaintiff  with  interest,  and  any  solicitors' 
charges  incurred  were  to  be  paid  by  the  defendants. 
Meld  that  the  document  was  admissible  in  evidence, 
though  unregistered,  as  coming  within  the  provisions 
of  cL  (h)  of  s.  17  of  the  Begistration  Act  III  of 
1877.     CwjVTLk-L  PAKALAL  V,  BOMANJI  Makchbbji 

[I.  Ii.  B.,  7  Bom.,  810 


186. 


Dooumeni  giving 


right  to  call  for  other  instrument — Contract  for  eale 
of  immoveable  property —  Vendor  and  purehaser,— 
A  contract  for  the  sale  of  immoveable  pfroperty  recited 
that,  on  the  date  thereof,  BlOO  had  been  received  as 
earnest- money,  and  provided  that  within  two  months 
the  vendor  would  execute  a  proper  conveyance,  and 
thereupon  receive  the  balance  of  the  purchase-money 
and  give  up  possession.  JECeld  that  the  document  did 
not  pass  any  right,  title,  or  interest  in  the  property  to 
the  purchaser,  but  merely  gave  him  a  right  s gainst 
the  vendor  personally  to  call  for  a  conveyance  and 
possession  on  paying  the  balance  of  the  purchase- 
money.  HoBVASJi  Maxbeji  Dadaohakji  V,  Kbshat 
PrBBHOTAV  .    I.  If.  B.,  18  Bom.,  18 

See     Kabalia     Kanttbhai    Mahombdbhai     v. 
Manbukhbav  Vakhatchakd 

[L  Ii.  B.,  24  Bom.,  400 


188. 


Document    creating 


aright  to  obtain  another  document — Agreement  to 
sell  equity  of  redemption. — By  an  unregistered 
writing,  dated  the  17th  A^ril  1889,  A  agreed  to  sell 
to  S  certain  landed  property  on  his  (B's)  paying  off 
the  mortgage-debt  due  upon  it  and  a  further  sum 
of  Bl,506.  The  agreement  also  stated  that  B  had  on 
that  day  paid  J  the-  fil,500,  and  might  pay  off  the 
mortgage-debt  at  any  time  he  liked,  and  that  A  would 
execute  a  valid  deed  of  sale.  In  a  suit  brought  by  A 
upon  the  agreement,  the  lower  Court  held  that  the 
agreement  was  an  assignment  of  the  equity  Of  redemp- 
tion and  required  registration,  and  that,  being  unregis- 
tered, the  plaintiff's  claim  based  on  it  could  not  be  main- 
tained. On  second  ap}>eal, — Seld,  following  Chunilal 
Panalal  v.  Bomanji,  I,  L,  JS.,  7  Bom.,  810,  that  the 
agreement  did  not  require  registration.  Sbbidhab 
BALLAii  Eblkab  0.  CHnrTAKAK  Sadabhit  Mehbit- 
DA£B     ....    I.  Ii.  B.,  18  Bom.,  898 


187. 


Suit  for  spedflo  per* 


formanee  of  contract  to  sell  land — Person  claiming 
by  subsequent  title  —  Notice  of  prior  contract  — 
Transfer  of  Property  Act  (IV  of  1882J,  s,  54  - 
Contract  for  *ale  —  Bainanamah  —  Specific  Belief 
Act  (I  of  1S77),  s.  ^^Legal  and  equitable  rights 

-  Begistration  Act  (III  of  1377 J,  ss.  48,  SO^Docw 
ment  creating  a  right  to  obtain  another  '.document — 
Unregistered  document —Admissibility  of  evidence, 

—  On  the  27th  December  1896  S  executed  an  un- 
registered document  bearing  a  one-anna  receipt  stamp 


BXaiSTBATIOIT    ACT    (III    OF     1877) 

— continued, 

in  favour  of  J  S|;reeing  to  execute  a  deed  of  convey- 
ance of  certain  iirimoveable  property  in  favour  of  J 
within  a  certain  time,  and  acknowledging  receipt  of 
earnest-money.  Subsequently  on  the  8rd  January 
1896  j9  executed  a  registered  bainanamah  in  respect 
of  the  same  property  in  favour  of  B  and  R,  which  was 
followed  by  a  registered  deed  of  conveyance  in  their 
favour,  dated  the  9th  January  1896,  and  delivery  of 
possession,  although  B  and  JJ  had  notice  of  the 
previous  contract  with  J  before  the  registration  of  the 
bainanamah  and  execution  of  the  deed  of  conveyance 
in  their  favour.  BCeld  that,  having  regard  to  s.  64 
of  the  Transfer  of  Property  Act  and  s.  27  (b)  of  the 
Specific  Belief  Act,  in  a  suit  for  the  specific  perform- 
ance of  contract  brought  by  J  neither  the  bainana- 
mah nor  the  deed  of  conveyance  in  favourof  22  and  S 
could  prevail  against  the  prior  unregistered  contract 
of  J.  Seld  further  that  the  unregistered  document 
of  the  27th  December  1895  came  under  s.  17,  cl.  (A), 
of  Act  III  of  1877,  and  was  not  inadmissible  in 
evidence  for  want  of  registration  ;  and  that  the  regis- 
tered bainanamah  of  the  8rd  January  1896  did  not 
take  effect  against  it  under  s.  50  of  that  Act.     Httb- 

KABSTTN  SiB&H  V.  JAWAD  ALI 

[L  Ii.  B.,  27  Calo.,  468 


188. 


and  ol.  (b)-Docfc. 


ment  creating  a  right  to  obtain  another  document — 
Pleading  admission— B feet  of  admission  in 
pleading  of  execution  of  contract — Evidence  to  prove 
an  admitted  document  not  necessary — Evidence, — 
By  an  agreement,  dated  2nd  August  1880,  the 
defendant  agreed  to  sell  to  the  plaintiff  a  certairi 
piece  of  land  with  a  dwelling-house  for  Rl,900.  At 
the  time  of  the  execution  of  this  agreement  the 
plaintiff  paid  the  defendant  RlOO  earnest-money, 
and  the  agreement  provided  that  the  remaining 
B  1,800  should  be  paid  within  a  month  from  the  date 
of  the  agreement  when  the  deed  of  conveyance  of  the 
property  should  be  executed .  The  material  part  df  the 
agreement  was  as  follows :  **  I  have  received  from 
yon  BlOO,  namely,  rupees  one  hundred,  as  earnest 
(«.«.)  at  time  of  the  execution  of  this  bargain-paper. 
And  as  to  the  remaining  Bl,800,  namely,  one  thousand 
and  eight  hundred,  the  same  are  duly  to  be  paid  to  me 
within  one  month  f  lom  this  day,  when  you  will  get  the 
deed  (or)  document  made  in  your  favour.  And  all  the 
expenditure  in  respect  of  the  deed  (or)  documents  and 
transferring  (the  property)  to  your  name  you  are  duly 
to  make  on  your  account  ...  On  these  terms 
this  informal  bargain-paper,  having  been  written,  is 
agreed  to  and  delivered."  The  plaintiff  sued  for 
specific  performance,  and  tendered  the  agreement  in 
evidence,  although  unregistered.  Meld  that  the  docu- 
ment, although  unregistered,  was  admissible  in  evi* 
dence  under  cl.  (A)  of  s.  17  of  the  Begistration 
Act  III  of  1877.  Being  unregistered,  it  could  not 
create  or  assign  the  interest  intended  by  the  parties 
to  be  transferred,  and  being  thus  incapable  of  carry- 
ing out  the  primary  intention  of  the  parties,  the 
agreement  became  one  *'  merely  creating  a  right  to 
obtun  another  document  which  would,  ^hen  exe- 
cuted," effect  the  desired  purpose  if  the  execution 
were  accompanied  with  registration.    The  right  given 
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by  the  agreement  wu  merely  a  right  in  pertonam, 
and  the  agreement  wa«  admissible  in  evidence  to  show 
the  contract  entered  into  for  another  conveyance, 
though  not  as  a  conveyance  itself.     Bubjobji  Girii' 

8ETJI  PBATHAKA  V,  MUHOHEBJI  ETJTBBJI 

[I.  li.  B.,  6  Boin.»  148 


188. 


Jkrar    agrteinfi    to 


€xecui4  dMd- Optional  regiitration  —  Admittihility 
of  evidence.— Vfheretk^peniy  borrowing  money  gave 
the  lender  an  ikrar  agreeing  to  execute  a  conveyance 
of  certain  landed  property, — Held  that  the  instru- 
ment was  in  substance  an  agreement  the  registration 
of  which  was  optional,  and  which  might  be  given  in 
evidence  in  a  suit  for  specific  performance  of  the 
agreement  to  execute  the  conveyance  for  which  it 
stipulated.  AsaxTB  Ali  Shiksab  r.  MdtHOOBA 
17ATH  Ghosb     .  .    15  W.  B.,  854 


140. 


and  ol.  (b)— Docu- 


ment giving  right  to  obtain  another  doemment. — 
Where  by  an  ikramamn  tenants  conjointly  promised 
^hat  they  would  sign,  and  have  registered,  kabuliats 
for  rents  at  rates  mentioned, — JZe/{2.that  the  docu- 
ment did  not  come  under  cl.  (5)  of  s.  17  of  the  Be- 
gistration  Act  III  of  1877,  as  operating  to  create  or 
declare  an  interest,  but  came  under  c1.  (h)  as  a  docu- 
ment merely  creating  a  right  to  obtain  another  docu- 
ment, which  would,  when  executed,  create  or  declare  an 
interest.  Pbbtap  CHUimsB  Ohobb  c.  Mohbndba- 
vathPubkait  .    I.  Ii.  B.,  17  Gala,  S81 

[L  L.  B,  16  L  A..  288 


14L 


and  ol.  (b)~Doe«- 


mentehowing  that  a  further  deed  was  in  eontempla* 
tion  a$  to  same  righte — Admiseibiliig  in  evidence^ 
Partition,  Deed  of, — Where  a  deed  of  partition 
between  a  mother  and  her  son  declared  certain  exist- 
ing rights  in  her  over  moveable  and  immoveable  pro- 
perty above  the  value  of  HIQO, —ffeld  that,  although 
"the  deed  showed  that  the  execution  of  another  deed 
with  reference  to  those  rights  was  in  contemplation, 
yet  the  deed  was  one  the  registration  of  which  was 
compulsory  under  s.  17  of  the  Registration  Act,  and, 
b^ng  unregistered,  was  not  admissible  in  evidence  of 
the  mother's  title  to  either  the  moveable  or  immoveable 
property.    Lakshmamica  «.  Kaicbswaba 

[L  L.  B.,  18  Mad.,  281 


142. 


Letter  aeknoioledg' 


ing  payment  of  consideration  on  account  of  creation 
of  interest  in  land, — A  wrote  a  letter  to  B  stating 
l^t  an  agreement  had  been  made  between  them 
that  A  should  sell  certain  land  to  B  for  fi4,600,  that 
A  had  recdved  K500  of  this  sum,  and  was  only 
entitled  to  receive  the  balance  after  executing  the 
sale-deed  within  a  certain  date,  and  had  no  connection 
whatever  with  the  land.  Held  that  the  letter,  not 
being  registered,  was  not  admissible  in  proof  of  the 
agreement  to  convey     Baxasami  v,  Baaiarami 

[I.  Ii.  &,  6  Mad.,  U6 


148. 


Document    contain* 


ing  covenants  for  title — Suit  for  breach  of  covenant, 
— A  document  containing  covenants  for  tiUe,  though. 


BSaiSTBATIOir    ACT    (HI    OT     1877) 

— continued, 

no  doubt,  embodying  *'  a  transaction  aifecting  im- 
moveable property,"  is  admissible  in  a  suit  for  dam- 
ages for  breach  of  such  coyenants,  provided  tl» 
document  conform  to  the  requirements  of  the  exceptive 
clause  of  s.  17  of  Act  III  of  1877 ;  but  where,  as  in  the 
present  case,  the  evidence  of  the  covenant  is  contained 
in  a  document  itself  purporting  to  assign  an  interest 
in  hnmoveable  prop^y, — the  covenant  being  am- 
biguous and  unceztain  without  reference  to  sndi 
assignment, — ^the  document  is  not  excepted  from  the 
necessity  of  registration.  Bajit  Baltt  v,  Ebishva- 
BAT  Baxohaitdba  .    I.  Ij.  B.,  2  Bom.,  278 


144. 


d.  (n)  and  s.  18— ile- 


ceipt  not  affecting  mortgage  debt — Although  under 
the  Begistration  Act  (III  of  1873),  s.  17,  cl.  (n),  a 
receipt  given  by  a  mortgagee  purporting  to  extinguish 
the  mortgage-debt  does  require  registration, — Seld 
that  the  langusge  of  the  receipt  in  the  present  case 
did  not  indicate  any  intention  to  extinguuh  or  limit 
the  mortgagor's  interest,  and  that  therefore  registra- 
tion was  unnecessary.  UpPAULKAmoi  Kuvhi  Evtti 
Aid  Haji  «.  EuKHAM  Mitral  Kottapbatk  Ab« 
DUL  BAHiiCAir  .    L  li.  B.,  18  Mad.,  288 


145. 


Receipt  purporting 


to  extinguish  mortgage — Receipt  only  covering  in* 
teresi  of  one  co*mortgagee. — The  provisions  of  s.  1 7, 
cL  («),  of  Act  111  of  1877  do  not  apply  to  a  recdpt 
which  purports' to  extinguish  not  the  entire  mortgage, 
but  only  the  rights  under  the  mortgage  of  one  of  the 
co-mortgages.    Sbi  Bah  v,  Ebbbi  JhUL 

[L  li.  B.,  18  AU.,  888 

and  see  Ca8B8  undbb  ol.  (o)  op  this  bbotiok. 
148. oL  (o)  —  Certificate  of 


sale — Sale  of  immoveable  property, — A  certificate  of 
sale  of  immoveable  property  of  the  value  of  more 
than  one  hundred  rupees  must  be  registo^,  and  the 
fact  of  sale  cannot  be  proved  except  by  the  prodnc* 
tion  of  such  certificate.  MULJi  Bbohab  v,  Anut- 
BAX  Bbohab  .7  Bom.,  A.  C,  188 

Pasu  Malbabi  r.  Bakhhai     .    10  Bom.,  485 


AV0BTM0T7S  Ca8B 

147.— 


8  Mad.,  Ap.,  40 

Certificate  of  sale 

—Priority  of  registered  over  unregistered  deeds— 
Bom.Reg,  IX of  1897,  t.  B,  cl,  2,—E[eldthn,tn  certi* 
flcate  of  sale  was  not  a  document  of  such  a  character 
as  to  be  entitled  by  law  to  priority,  by  virtue  of  its 
being  registered,  over  an  unregistered  lease,  but  that  it 
came  within  the  class  of  documents  described  in  Beru' 
1«toi  IX  of  1827,  s.  S,  cL  2,  as  judicial  process,  winch 
may,  at  the  option  of  the  holder,  be  registered,  but 
the  force  and  eifect  of  which  is  in  no  wise  to  depend 
on  their  being  registered.    FAXiBGHAin)  Qotutd- 

BAH  V,  KAHAVDAB  BhAGTAXTDAB 

[8  Bonu,  A.  C,  187 

148.    Certifteaie  of  sale 

— A  certificate  of  sale  requires  registration  under 
s.  17  of  the  Begistration  Act  in  order  to  make  it 
admissible  in  evidence  under  s.  48.  Habkibait* 
PAB  Nabaxdab  «.  Bax  Iohha 

[L  L.  B.,  4  Bom.,  165 


(    78SS    ) 


DIGEST  OF  CASUS. 


(    7BB4    ) 


BBGISTRATIOIi'    ACT    (HI    OP     1877) 


149. 


Ceriifieaie  of  sale — 


Civil  Proeedmre  Code,  1889,  e.  SlB.Seld  that  a  tale 
<»Ttificate  g;ranted  nnder  s.  816  of  the  Civil  Pn>- 
-cedure  Code  is  not  a  docnment  the  registTation  of 
-which  is  compnlsory  under  the  Begistration  Act, 
1877j  8. 17  (5).    MASABAT-iTir-vissA  V,  Adit  Bah 

[I.  Ii.  B^  6  AH.,  668 

HuBAiNi  BEauK  r.  Huix)    .  L  Ij.  R.y  5  All.,  84 


150. 


Certificate  of  tale — 


Construction  of  Act — Maxim  "  Optimue  letjie  tw- 
terpree  consuetndo."—&B\e  certificates  granted  nnder 
the  provi8i<ms  of  s.  259  of  Act  Till  of  1859  are  not 
documents  the  registration  of  which  is  compnlsory 
under  the  provisions  of  s.  17  of  the  Begistration  Act 
of  1871.  Pbokabh  CHtnvsEs  Da^is  «.  Tabaohakd 
Dabs        .    L  Ij.  B.,  8  Calo.,  82 :  12  C.  Xi.  B.,  1 

151.  — ; ; Certificate  of  tale — 

Admittihility  in  evidence —Evidence  to  prove  tale. 
->  A  certificate  of  sale,  issued  under  s.  259  of  the  Code 
of  CivU  Procedure,  1859,  is  an  « instrument "  requir- 
ing registration  within  the  meaning  of  Act  XX  of 
1866>  s.  17.  Where  such  a  certificate  is  not  registered, 
other  evidence  is  not  admissible  to  prove  the  sale. 
Per  Nakabhai  Habidab,  J. — An  unregistered  certi^ 
ficate  of  sale  is  not  only  inadmissible  in  evidence,  but 
invalid.    Padit  Maxhabi  r.  Bakhxai 

[10  Bom.,  485 

V,    Eamalttdin    HvBBir 
.    12  Bom.,  247 


Lalbhai   Lakhuidas 

xLHAlT  ... 


See  Habkibaitdas  Nabafdas  v.  Bai  Ichha 

[Llfc  B,  4  Bom.,  155 


15a 


Certificate  of  tale — 


Certificate  qf  payment — Receipt — Beng,  Re/f,  VIH 
of  1819,  t.  16,  cL  1— Civil  Procedure  Code,  VIII 
of  1859,  t.  269  (X  oj  1877,  t,  816J.~-X  certificate  of 
payment  granted  under  the  provisions  of  cl.  1,  s.  15  of 
Begulation  VIIl  of  1819,  is  admissible  in  evidence 
without  being  registered.  Qucere — Whether  a  sale 
certificate  granted  under  Act  X  of  1877,  s.  816  (corres- 
ponding to  s.  259  of  Act  VIII  of  1859),  is  admissible 
in  evidence  without  being  registered.  Abboojj  Asiz 
BttWAB  r.  Badha  Kast  Eobi&aj 

[I.  Ii.  B,  5  Calo.,  228 


15a 


Certificate  of  tale. 


— Qtf<9f0— Does  a  certificate  of  sale  need  registra- 
^on  ?    Bbvodi  Lal  Ghosb  v.  Tamizupdik 

[7  C.  KB.,  116 

See  Bajkibhbn  Mooxbbjbb  c.  Badha  Madhub 
Haldak 21 W.  B,  848 

154« Certificate  of  tale — 

Memorandum  declaring  per»ou  to  be  pmrehater  at 
sale, — What  operates  to  create*  the  property  recpg- 
oistfd  as  a  right  of  occupancy  is  the  revenue  sale  Mid 
consequent  entry  of  tbe  occupant's  name  in  the 
Collector's  books.  A  memoeaudum  therefore  dt-clar- 
ing  a  person  to  be  th^  successful  bidder  at  the  sale  is 
noi  an  instrument  creating  or  declaring  an  interest  in 
immoveable  property  and  nquiring  registration  under 


BBGI8TBATION    ACT    (IH    OF     1677) 

— continued. 

8. 17  of  Act  XX  of  1866.     Ghbuibhaj  Bhikabidab 
r.  Pbaitjiyav  Iohhabah      .        .     U  Bom.,  218 


155. 


Certificate   of  tale 


^Civil  Procedure  Code,  1859,  t.  259.— Under  Act 
VIII  of  1B59,  s.  259,  and  Act  XX  of  1866,  s.  17  and 
s.  42,  it  was  necessjiry  to  register  the  certificate  of 
sale  itself,  and  not  merely  the  memorandum  of  the 
certificate  of  sale.  Sbiniyasa  8a8tbi  v.  Sxshay- 
TAvaAB    .  .    I.  L.  B,  8  Mad.,  87 


156. 


Certificate  of  tale 


— JfoW^o^*.— Where  the  Subordinate  Judge  of  Dehra 
Dun  made  and  signed  the  following  endorsement  on  a 
deed  of  mortgage  of  immoveable  property:  "This 
deed  was  purchased  on  the  1st  December  1875,  at  a 
public  sale  in  the  Court  of  Dehra  Dun  by  K  and  K, 
pUdntiifs,  for  ii2,400,  under  special  orders  passed  by 
the  Court  on  the  23r>i  November  1875,  in  the  case  of 
3r  and  K,  plaintiifs,  against  R,  for  self,  and  as 
guardian  of  the  heir  in  possession  of  the  estate  left  by 
M/*—Held  per  Spaneie,  J.,  that  this  instrument 
operated  as  a  sale  certificate,  and  consequently,  as  it 
related  to  immoveable  property  of  the  value  of  HlOO 
and  upwards,  it  required  to  be  registered.  Held  per 
Oldvibld,  J, — That  as  the  instrument  operated  to 
assign  the  deed  of  mortgage  to  the  nuction-purchasers, 
it  for  the  same  reason  required  to  be  registered. 
Kanahia  Lal  v.  Kali  Din  .  I.  Ij.  B,  2  AIL,  892 

157. Certificate  of  sale 


—Property  told  in  lots—Single  salccertificate  for 
lots  each  under  ^100,— In  complinnce  with  an  appli- 
cation fcr  the  Bale  of  land  to  satisfy  a  decree,  the  Civil 
Court  put  up  certain  land  to  auction  in  four  lots.  One 
lot  wan  purchased  by  the  plaintiff  for  R88,  and  each 
of  the  other  three  were  bought  by  him  for  lesn  tlan 
filOO,  the  price  for  the  whole  amounting  to  HI  11.8-0, 
for  which  amount  the  Court  granted  a  single  certi* 
ficate  of  sale  dated  10th  February  1874.  This  certi- 
ficate was  never  registered.  The  plaintiff  applied  to 
be  put  in  possession,  but,  the  defendant  resisting 
him,  his  application  was  rejected.  On  the  16th  of 
November  1879,  the  plaintiff  brought  this  suit  to  have 
his  right  declared  to  tbe  piece  bought  for  ft88.  and 
to  recover  its  possession.  Along  with  the  plaint  the 
plaintiff  produced  the  unregistered  certificate  of  sale 
of  thrt  10th  February  1874.  On  the  application  of 
the  plaintiff,  another  certificate  for  the  same  property 
was  issued  by  the  Court  to  the  plaintiff  on  the  Slstof 
October  1877,  that  is,  three  years  after  the  confirm- 
ntion  of  sale.  This  was  registered  on  the  20th  of 
December  1877*  tuid  was  produced  by  the  plaintiff  in 
the  proceedings  which  gave  rise  to  the  present  suit. 
It  was  obtained  by  the  plaintiff  on  the  23rd  of  Feb* 
ruary  1880,  and  tendered  in  evidence,  but  was  re- 
jected under  a  68  of  the  Code  of  Civil  Procedure 
(XIV  of  1882).  Seld  that,  although  the  four  lots 
purchased  by  the  plaintiff  at  the  auction-sale  were 
included  in  one  certificate  of  sale,  such  certificate^ 
although  one  instrument  in  form,  should,  for  the 
purpose  of  registration,  be  regarded  as  four  separate 
certificates  of  the  four  several  lots,  each  or'  which  did 
not  require  registration.  Dbtipab  Jagjiyajt  a. 
Pxbjasa  Bboax  .    I.  Ij.  B,  8  Bom.,  877 
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DIGEST  OF  CASES. 


(    7886    ) 


BBGIBTRATION    ACT    (HI    OP     1877) 
8. 18  0871,  8. 18 ;  1866,  b.  18). 


See  Cases  vinoEB  s.  17>  ols.  (h)  Aim  (d). 
See   Vbitoob  asd  Pubchaseb— Complb- 

TIOHOP  TbANSTBB. 

[1.  Ij.  B.,  16  Calc,  622 
L  Ii.  B.,  22  Calo.,  178 

Deed  of  assignment  oftnort' 


gaffe — Consideration  less  than  RlOO — Mortgage 
for  SlOO  or  more, — A  deed  of  assignmeiit,  for  a  con- 
sideration of  less  than  i^lOO,  of  a  mortgage  for  a 
oonrideration  of  B100  or  upwards,  does  not  need  re- 
gistration.    SATBA  KfHAJI  V,  VlBBAH  HASaATDA 

[I.  Ij.  B.,  2  Bom.,  87 

Lease  expressing  tenants 


willingness  to  continue  tenant  after  a  gear — Lease, 
— A  lease  for  one  year  certain  containing  an  ezpres- 
raon,  on  the  tenants'  part,  of  readiness  to  hold  the 
land  longer  at  the  same  rent  if  the  landlord  should 
derire  it,  is  a  lease  for  a  term  not  exceeding  one  year, 
the  registration  of  which  is  optional  under  s.  18  of 
the  Registration  Act  (VIII  of  1871).  Avv  Bud- 
GATDA  V.  Nabbabi  Aitnajeb  I.  Ij.  B.,  8  Bom.,  21 

8.  Lease  for  one  gear — Lease 


exceedina  one  gear,— A  kabuliat  dated  the  6th 
May  1880,  and  executed  by  the  lessee  of  a  house 
in  favour  of  the  lessors,  set  forth  that  the  house  was 
let  to  the  former  at  an  anntial  rent  of  B8  for  a  term 
of  one  year.  It  also  contained  this  stipulation: 
'*  I  (the  lessee)  do  declare  that  I  shall  continue  to  pay 
the  annual  rent  every  year,  and  that,  if  I  should  fail 
to  pay  the  rent  in  any  year,  the  owners  of  the  house 
shall  be  at  liberty  to  recover  the  rent  through  the 
Court."  The  lease  was  not  registered.  In  a  suit  by 
the  lessors  against  the  lessee  for  possession  of  the 
house  and  for  R7-8  arrears  of  rent,  the  defendant 
pleaded  that,  accor^ng  to  the  right  construction  of 
the  lease,  he  was  entitled  to  occupy  the  house  and 
the  lessors  were  not  entitled  to  eject  him  therefrom, 
so  long  as  he  paid  the  annual  rent  of  Hd ;  that  he 
had  duly  paid  rent  at  the  agreed  rate  from  the  6th 
May  1880  to  the  6th  May  1884;  and  that,  under 
these  circumstances,  the  pluntiffs  were  not  entitled  to 
either  of  the  reliefs  claimed.  Seld  that  the  lease 
was  for  one  year  only,  and  thus  fallins  under  s.  18 
of  the  Registration  Act  (III  of  1877).  it  wss  admis* 
sible  in  evidence  without  registration;  that  the 
defendant  had  been  a  mere  tenant-at-will  since  the 
expiry  of  the  year  1880-81 ;  and  that  the  plainttfPs 
were  therefore  entitled  to  possession  of  the  house. 
Sand  V.  Mall,  L.  E„  2  Ex.  D.,  S55,  referred  to. 

EhATAU  V,  HUBADT  BAKHSH 

[L  Ii.  B.,  8  AU.,  188 
Admissihilitg  in  evidence 


of  unstamped  and  unregistered  document — Untrg 
in  hooh  showing  extent  of  holding  and  rate  of  rent 
— Admission,— A  lessor  baring  let  certain  lands  to  a 
lessee  nnder  a  verbal  agreement,  the  lessee  entered 
upon  possession.  Afterwards,  and  during  the  lessee's 
occupation,  an  entry  showing  the  extent  of  the  hold- 
ing and  the  amount  of  rent  payable  in  respect  of  it 
was  made  in  a  book  of  the  lessor  and  signed  by 
the  lessee.    In  a  suit  subsequently  brought  by  the   I 


BEGIBTBATION    ACT    (HI     OS"      X877> 

— continued, 

lessor  against    the  lessee  for  arrears    of    re&t^   the 
lessee  did  not  deny  that  he  was  a  tenant  of   the  les- 
sor, but  disputed  the  extent  of  his  holding  and   the 
rate  of  rent.     Held  that  the  entry  in  the  book  of  the 
lessor  did  not,  although  signed  by  the  lenee*  mmoaiit 
to  a  lease  or  to  an  agreement  for  a  lease,  bat  to  mn 
admission  only,  and  could  therefore  be  used  na  evi- 
dence  against  the  lessee,  although  ndther  atamped 
nor  registered.    Nabaik  Cooiicaby  v,  RAacKSiSHarA 
Dass     .  I.  Ii.  B.,  6  Calc,  864:  8  C.  Ii.  XL,  288 

6.  Dotal  fehrist — Jfemoroa- 

dum  of  rate  of  rent, — A  dowl  fehrist  being-  merelj 
a  memorandum  by  a  samindar's  agent  of  the  rates 
of  rent  agreed  upon,  and  to  which  the  tenants  affix 
their  signatures  in  token  of  such  agreement«  is  not  a 
contract,  and  does  not  require  to  be  stamped  or  regis- 
tered.    QUNOAPSBBAD  r.  GOOUK  Siva 

[L  L.  B.,  3  C&Xc,  8S2 

S.  C.  Kabtick  Nath  Pahdat  p.  EHAxmr  Sixan 

[1  C.  L.  B.,  8S8 

6. Principal  sum  under  HIOO 

— Interest — Interest  in  immoveable  property, — A 
deed  purporting  to  secure  the  sum  of  R95  advanced 
on  certun  properties,  giving  the  lender  possession  for 
a  fixed  period  at  a  yearly^rent  of  K8-12,  fi6-12  oat  of 
such  rent  being  retfdnable  by  the  lessee  as  interest  on 
the  sum  advanced,  does  not  require  registration.     Bak 

DOOLABY  EOOEB  r.  ThACOOB  BoT 

[L  Ij.  B.,  4  Calo.,  81 :  2  a  I..  B.,  647 

7.  Transfer 'of  Properly  Aj^t 

(IV  oflS82J,  ss,  8  and  64— Assignment  of  dehta 
secured  on  land— Unregistered  instrument  of  as* 
signment. —In    1879    the    defendants    executed    a 
hypothecation-deed,  which  was  registered  to  secure 
the  repayment  with  interest  of  a  loan  of  K87.    In 
1884,  the  obligee  transferred  his  rights  to  the  plain- 
tiff, in  consideration  of  B70,  under  an  instrument 
which    was    not    registered.     At   the    date  of  the 
transfer  the .  debt  amounted  with  interest  to  B137. 
The  plaintiff  now  sued  to  recover  iil29,  being  the 
principal  and  interest  due  on  the  hypothecation-bond 
at  the  date  of  suit.    Held  that  registration  of  the 
deed  of  transfer  was  not  compulsory,  and  the  plain* 
tiff  was  not  precluded  from  proving  the  instrument 
of  transfer  and  establishing  his  rights  thereunder  to  a 
personal  decree  and  to  a  c^rge  on  the  land  by  reason 
of  its  not  having  been  registered*    Saira  Kumaji  v. 
Visram  Hasgavda,  I.  L,  JS.,  2  Bom.,  97,  referred 

to.      SlTBBAMAKIAIC  «.  PSBUirAL  BBDDI 

[I.  Ii.  B.,  18  Mad.,  464 

8. Subsequent  written  agree* 

ment  to  abate  rent —  Variation  of  lease — TVaa^sr 
of  Propertg  Act  CIV  of  1882J,  s.  107— Form  of 
decree, — In  the  year  lh79  the  plaintiff  granted  a 
lease  of  certain  land  to  the  father  of  the  defendants. 
In  May  1889  he  agreed  in  writing  to  allow  the 
defendants  an  abatement  of  rent  to  the  extent  of 
RlOO  per  annum.  This  agreement  was  not  regis> 
tered,  but  was  stated  in  the  plaint  in  a  previous  suit 
brought  by  the  plaintiff.  He  subsequently  bronght 
a  suit  against  the  defendants  for  the  recovery  of  the 
entire  amount  of  the  original  rent.  Held  that  the 
agreement  did  not  operate  as  a  lease,  but  was  merely 
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DIGEST  OF  CASES. 
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KEGISTBATION    ACT    (IH     OF     1877)   ,   BSaiBTBATION    ACT    (III     OF     1877) 


— continued, 

a  variatioa  of  the  lease,  and  that  therefore  re^U- 
tration  was  not  necessary.  Seld  therefore,  varying 
the  order  of  the  District  Judge,  that  the  decree  for 
thtf  entire  amount  of  the  original  rent  mnst  bo  set 
aside,  and  a  decree  made  for  the  amouot  of  rent  due 
at  the  reduced  rate.  Sattesh  Chttndbb  Sibojlb  r. 
Dhuitpul  Sihgh  .    I.  Ij.  B.,  24  Calo.»  20 


9. 


Document  varying  amount 


ofrent.^^  document  given  by  the  owner  of  land 
to  his  tenant  varying  the  term  of  tenancy  with 
reference  to  the  amount  of  rent  to  be  paid,  u  not  an 
instrument  relating  to  an  interest  in  immoveable 
property,  and  does  not  require  registration.    Obai 

GODKDAK  V.  BAMALUTGA  ATYAB 

[L  L.  B.,  22  Mad.,  217 
8.  20 — Se/ueal  of  executing  parttf  to 


initial  alteration — Registrable  document^ 'RefvLtal 
by  the  executing  party  to  initial  an  apparent  alteration 
not  materially  affectinfr  the  instrument,  unaccom- 
panied by  any  suggestion  that  the  alteration  was 
improperly  made  after  execution,  does  not  render  the 
document  non-registrable.  Iv  the  matter  oe  tub 
PETITION  OF  Vbnkatasahi  Kaik     .    4  Mad^  101 

1.  8. 21  a871,  8.  21;  1866,  s.  21) 

— RequUitee  for  registration — Description  of  pro^ 
pertg. — The  only  two  things  which  are  absolutely 
required  by  s.  21  of  Act  XX  of  1866,  as  conditions 
without  compliance  with  which  registration  is  |>ro- 
hibited  are,  first,  that  the  instrument  shall  contain 
a  description  of  the  property  sufiicient  to  identify 
it;  and,  secondly,  that  if  the  instrument  contains 
A  map,  a  copy  or  copies  of  the  map  shall  accompany 
the  instrument  when  presented  for  registration.  The 
other  provisions  of  s.  21  are  directory  only.  The 
circumstance  therefore  that  the  description  of 
the  parcels  in  the  instroment  does  not  specify  the 
registration  district,  or  sub-district,  or  division,  or 
village,  in  which  the  property  is  situate,  or  the  former 
occupancy,  is  not  alone  sufficient  to  disentitle  a  party 
getting  an  instrument  registered,  if  the  description  in 
the  instrument  is  sofficient  to  identify  the  property. 

In  the  ICATTEB  OE  THE  PBTITIOH   OE  NABAIHA8A)a 

PiLLAi 4Mad.»91 

2.  -^ — ; Presentation  of  two  instru' 

mente — Description  of  property  only  in  one.— 
Where  two  instruments  are  contained  in  the  same 
paper  and  relate  to  the  same  property,  and  are  both 
presented  for,  and  in  all  other  respects  are  entitled  to 
registration,  it  is  not  a  sufficient  ground  fo.*  refusing 
registration  that  in  one  of  the  documents  the  pio- 
perty  is  described  only  by  reference  to  the  other. 
Though  in  the  later  of  two  instruments  there  are  no 
words  directly  referring  to  the  first,  yet  the  frame  of 
the  document  showing  that  the  second  document 
should  be  taken  to  refer  to  the  first,  the  second 
document  must  be  taken  to  contain  a  sufficient  re- 
ference to  the  first.  Iv  the  hattbb  oe  the  fbti* 
TioH  OE  Venkatabami  Naik  .        .    4  Mad.,  101 


8. 


and  88.  7  and'28— 2>s 


scripticn  of  property  in  deed-^Deed  referring  to 
land  not  in  the  suMistrict  qf  registering  officer, 


— continued, 

a  Suh'Eegistrar, — Certain  property  was  described 
in  a  mortgage-bond  as  bearing  towji  No.  10,  as 
paying  a  sudder  iama  of  R7I9,  and  as  lying  within 
the  jurisdiction  of  thana  Kot wall,  sub  district  Bhagul* 
pur,  collectorate  of  Bhagpulpur.  This  description  was 
so  far  erroneous  in  that  the  property  was  in  reality 
situated  in  thana  Amarpur,  sub-district  Bauka,  and 
bore  a  sudder  jama  of  ii9i9-I5.  Bauka  was,  how- 
ever, within  the  area  of  the  district  of  Bhagulpur. 
The  mortgage-bond  was  registered  by  the  Sub-Regis- 
trar of  Bhagulpur,  who  was,  under  s.  7  of  the  Regis- 
tration Act,  authorised,  in  addition  to  his  own  duties, 
to  exercise  and  perform  the  duties  and  powers  of 
the  Registrar  of  Bhagulpur.  Held  by  Pigot, 
(yKiNEALY,  Maophebson,  and  6ho8e,  J  J,  (Pbthe- 
BAM,  C.J„  dissenting),  that  the  provisions  of  s.  21  of 
the  Act  had  not  been  complied  with,  that  the  de- 
scription of  the  property  was  misleading  and  insuffi- 
cient for  the  purposes  of  identification,  and  that 
therefore  no  registration  of  the  document  had  been 
effected  within  the  provisions  of  the  Registration 
Act.  Ueld  by  Pethebav,  C,J.,  that  the  descrip- 
tion was  sufficient  to  identify  the  property,  and  that, 
the  Sub-Rrgistrar  having  been  authorized  to  exercise 
the  powers  and  duties  of  the  Registrar  of  Bhagulpur 
and  the  property  being  situate  in  sub-district  Banka, 
the  Sub-Registrar  of  which  snb-district  was  sub- 
ordinate to  the  Uegistrar  of  the  district  of  Bhagulpur, 
the  provisions  of  s.  28  of  the  Act  being  directory 
only,  registration  of  the  document  was  valid.  Baij 
Katii  Tewabi  V,  Sheo  Sahoy  Bhaout 

[I.  L.  B.,  18  Calc.  566 


4. 


aad  8.  ^^Description 


of  property  not  contained  in  the  "body  of  the  deed 
of  eonteyance,  but  inserted  as  a  foot-note, — A  con- 
veyance of  immoveable  property  did  not  contain 
in  the  body  of  the  deed  a  description  of  it  sufficient 
to  identify  it.  In  a  fobt-note,  however,  such  a 
description  was  g^ven,  and  it  was  signed  by  the 
assignee  only.  The  deed  was  accepted  by  the 
Registrar,  and  was  registered,  and  a  certificate  to 
that  effect  was  given  under  s.  60  of  the  Registration 
Act  (III  of  1877).  The  deed,  being  tendered  in 
evidence,  was  objected  to  on  the  ground  that  it  ought 
to  be  treated  as  unregistered,  since  it  had  been  im- 
properly accepted  for  registration.  Seld  that  the 
error  in  acce(>ting  it,  if  error  there  was,  did  not 
invalidate  the  registration:  see  8ah  Hukhun  Lai 
Fandag  v.  Sah  Koondun  Lai,  16  ^•L.S^SeS: 
L.  S.,'2  L  A„  210,  Adax  Iboebhai  t.  Jauvai>ab 
Raechobdab  .    I.  Xi.  B.»  17  Bom.,  84 


6. 


Defective  description    of 


VOL.  IT 


property — Deed  affecting  land  registered  in  wrong 
book  -  iiuit  by  purchaser  for  value,— In  a  suit  for 
land,  forming  put  of  the  self  acquired  property  of  a 
deceased  Hindu,  it  appeared  that  in  1^85  his  widow 
and  his  cousin  had  (on  the  death  without  issue  of 
his  son)  entered  into  an  agreement  whereby  the  latter 
relinquished  in  the  widow's  favour  for  consideration 
all  his  rights  in  the  self-acquired  property  left  by 
her  husband.  The  agreement  was  registered  in  book 
Ka  4  under  the  Registration  Act,  18/7,  and  it  con- 
tained no  such  description  of  the  property  as  to 
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BEaiSTBATION    ACT    (III     OF     1877) 

— continued, 

aatisfy  the  requirements  of  b.  21.  The  plaintiff 
afterwards  purchased  the  land  now  in  question  from 
the  cousin;  the  defendants  No3.  1  and  2  having 
purchased  it  and  obtained  possession  from  the  widow. 
Seld  that  the   pUintifP  was    entitled    to  recover. 

KABASAX^A  r.  SlTBBABATTrDn 

|X  Ii.  B.,  18  Mad.,  864 

B.   2!^^Suffieteney    of    description  — 

Question  as  to  nature  or  effect  of  document  — 
Intention  of  parties, — When  any  question  arises  under 
the  Begistration  Act  as  to  the  nature  or  effect  of  any 
instrument,  or  the  sufficiency  of  any  description  con- 
tained in  it,  the  Coart  must  endeavour  to  gather 
from  the  words  used  the  intention  of  the  parties,  and 
give  effect  to  it,  and  not  require  as  a  condition  of 
registration  that  the  instrument  be  drawn  up  in 
technical  language.  In  thb  vatteb  op  the  peti- 
tion ov  Veneatasami  Naik  4  Mad.,  101 


L 8.  28  (1871,  8,  23 ;  1886,  88.  22, 

24;1864,  s.  18)— 2'ime  for  presentation  for  regis- 
tration— Potcer  of  Registrar  to  register  deed  crfter 
time  specified  in  Act, — There  was  no  provision  in  Act 
XVI  of  1864  obliging  or  empowering  a  registrar  to 
register  a  deed  after  the  expiry  of  the  time  specified 
in  s.  18,  whether  under  a  decree  of  Court  or  others 
wise,  except  in  cases  which  came  under  the  provisions 
of  8.  16.    MoincoHncEB  D68Bee  r.  Bishbn  Motbb 

D038EE.      BiSHEK  MOTBB  DOSSBB  v.  DbLSHAD  BiBBB 

[7  W.  B.,  112 

Time  for  presentation  for 


registration— Procedure,  -  Ss.  22  and  24  of  Act  XX 
of  1866  made  it  imperative  that  the  instruments 
therein  referred  to  should  be  presented  for  regis- 
tration within  four,  or  at  most  eight  months  from 
the  date  of  their  execution;  but  Sie  Act  fixed  no 
tin-e  within  which  the  registration  must  be  com- 
pleted. Where  the  registration  of  an  instrument  has 
been  declared  by  a  competent  Court  to  be  invalid,  the 
instrument,  if  originally  presented  in  duo  time,  mny 
again  he  submitted  for  registration,  although  the  four 
months  provided  by  s.  22,  Act  XX  of  1866,  and 
the  further  period  of  four  months  allowed  by  s.  21*, 
have  both  expired.  Muxhitk  Lall  Panday  «. 
EooirrxTii  Lazl  15  B.  Ii.  B.,  228:  24  W.  B.,  76 

[Ii.  B.,  2 1.  A.,  210 

S.  C.  in  lower  Court,  Eoohduk  Lall  r.  Maehitv 

La£L  .     1  IT.  W.,  168:  Ed.  1878, 247 


8. and  88.  84, 85,  and  78— 

Time  for  presentation  for  registration— Refusal  to 
register-  JBffect  of  non-appearance  within  preseriled 
timc^When  a  document  has  been  presented  for 
registration  in  due  time  by  one  of  the  executants,  but 
the  others  have  failed  to  appear  within  the  time  pre- 
scribed, the  registering  officer  must  "  refuse  to  regis- 
ter.'' as  in  cases  falling  under  the  latter  clauses  cf 
s.  35,  Act  VIII  ot  187l>  and  must  record  the  reasons  for 
his  refusal.    The  party  desiring  registration  ought 
to  apply  to  the  Begistrar  before  the  period  for  regis- 
tration has  gone  by,  either  to  register  or  to  refuse  to 
register,  so  as  to  enable  him,  in  case  of  refusal,  to 
tale  further  proceedings  under  s.  73.    So  scon  as  it 
appears  that  the  prescribed  time  has  gone  by  and 


REQISTBATIOIT    ACT    (HI     OF     1877) 

— continued, 

the  executing  parties  have  not  appeared,  the  order 
of  refusal  should  be  made  at  once.  Iw  the  matter 
OE  the  Beoistbation  Act,  1871.    Ik  the  matter 

OP  HUTTOBEHABT  BaNEEJEE    .   11  B.  I,.  B^  20 

^*       ~~  ; Period  vitMn  urhicA  dom- 

went  mag  be  registered -^Agreement  of  parties,— Bx 
an  ag^recment  entered  into  between  the  parties,  the 
vendor  bound  himself  to  execute  within  thirty  days  a 
deed  of  conveyance,  and  in  default,  that  the  agreement 
should  be  considered  as  itself  the  deed  of  conveyance 
of  certain  lands  mentioned  in  the  agreement.  The 
vendor  having  failed  to  execute  such  deed,  the  ven- 
dee, more  than  four  months  after  the  date  of  the 
agreement,  presented  it  for  registration.  Meld  that 
the  conduct  of  the  parties  concerned  could  in  no  wiv 
affect  the  period  of  limitatbn  within  which  such 
aj:reement  could  have  been  registered  under  the  Act, 
and  that  the  agreement  could  not  bo  registered. 
NoBAN  Nttbya  r.  Dhon  Mahomed 

[L  Ii.  B.,  6  Calc,  820:  6  C.  L.  B.,  186 

!^' ,  .  ,    . Certificate  of  sale— Pericd 

iDt/hin  which  it  should  be  regis(ered,—AXiiboas]i 
B.  816  of  the  Civil  Procedure  Code,  1877,  aays  that 
a  certificate  granted  thereunder  shall  bear  "  the  date 
of  the  confirmation  of  the  sale,"  that  provision  can- 
not alter  the  fact  of  execution  or  the  time  executioii 
does  take  place,  which  is  the  starting-pomt  firm 
which  the  four  months  mentioned  in  s.  23  of  the 
Begistration  Act,  1877,  bejim  to  run.  Jfeld  therefore 
that  a  certificate  granted  under  that  section  in  re- 
spect  of  a  sale  which  was  confirmed  oa  the  7th  April 
1880,  which  was  registered  within  four  months  fiom 
the  10th  May  1882,  when  it  was  executed,  was  regis- 
tered within  the  time  allowed  by  law.  The  certififste 
showing  that  a  document  has  been  registered  is  con- 
clusive proof  that  it  has  been  registered  according  to 
law.    HuBAiNi  Begam  «.  Mulo 

[I.  I..  B.,  5  AIL,  84 


6. 


-  ;      -" Presentation  for  registra- 

tton— Limitation  for  completion  of  registrafioa,— 
There  is  no  provision,  either  in  the  Be^stration  Act 
or  in  the  Stamp  Act,  which  lays  down  tint,  where  a 
document  is  presented  for  registration  insufileieBtly 
stamped,  such  a  presentation  shall  have  no  effect. 
The  only  effect  of  such  a  presentation  is  that  the 
actual  registration  is  debyed.  There  is  in  law  no 
limitation  for  the  actual  fact  of  registmtion,  provided 
that  the  requirements  of  the  Act  have  been  complied 
with  in  the  matters  for  which  a  limitation  of  time  is 
provided.  Mukhttn  Lall  Pandag  v.  Koondun  Lall, 
15  P.  L,  jB.,  228,  followed.  Shama  Chabas  Das 
r.  JoYEBOOLAH  .  L  Ii.  B.,  11  Calc,  760 

1. B.  28  (1871,  8. 28)  and  8. 86— 

"  Whole  or  some  portion  of  the  property '* — The 
terms  of  s.  28  of  Act  VlII  of  1871  most  not  be 
construed  in  their  literal  sense,  inasmuch  as  to  do 
so  would  defeat  the  intention  of  the  Legislature  that 
registration  should  be  made  with  reference  to  the 
locality  of  the  property  to  which  the  document 
relates ;  and  hence  the  words  of  the  section  "  some 
portion  of  the  property''  must  be  read  as  meaning 
some  substantiiJ  portion.    A  bond  which  puxported 


J 
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BOBQISTBATIOir    ACT    (in     OV     1877) 

— continued, 

to  mortgage  500  square  yards  of  land  situate  ntt  P« 
two  entire  villages  and  shares  in  fourteen  villages  in  the 
G  district,  and  a  village  in  the  G  district,  and  which 
required  registration  under  Act  VIII  of  187l»  was 
registered  at  P.  Meld  that  the  bond  was  not  properly 
registered  in  accordance  with  the  provisions  of  s.  28 
of  Act  VIII  of  1871.  Per  Mahxood,  J:— The 
imperative  direction  of  s.  28  of  Act  VIII  of  1871  is 
addressed  not  to  the  registering  officer,  but  to  the 
person  presenting  a  document  to  that  officer,  for  regis- 
tration ;  and  therefore  s.  85,  which  refers  onl;  to 
defects  in  the  appointment  or  procedure  of  the  regis- 
tering cfficer,  could  not  cure  the  irregularity  which 
was  committed  under  s.  28.  Sheo  Datal  Mal  v, 
HabiBav  .    L  li.  B.»  7  All.,  680 


2. 


Transfer  of  decree— Civil 


Procedure  Code,  as,  282,  244— Appeal-- Act  III  of 
2877,  s.  28.— The  words  of  s.  28  of  the  Begistration 
Act  (III  of  1877)f  "some  portion  of  the  property,'' 
should  not  bo  read  as  meaning  seme    substantial 
portion.     Sheo  Dayal  Mal  v.  Marx  Ram,  J.  X.  J2.,  7 
All;  590,  dissented  from.    The  holders  of  a  decree 
for  the  sale  of  mortgaged  property  transferred  the 
same  to  M  by  instruments  which  were  registered 
at  a  place  where  a  small  portion  only  of  the  property 
was  situate.    Subsequently  M  transferred  the  decree 
to  other  persons,  and  the  co-transferees  applied,  under 
s.  28:t  of  the  Civil  Procedure  Cede,  to  have  their 
names  substituted  for  those  of  the  original  decree- 
holders.    The  judgment-debtor  opposed  the  applica- 
tion on  the  gprcunds  that  M'b  name  had  not  been 
substituted  for  the  names  of  the  original  decree- 
holders,  who  had  transferred  to  him,  and  that  the 
transfer  by  M  were  inoperative,  as  the  instruments  of 
transfer  had  not  been  registered  at  the  place  where 
the  substantial  portion  of  the  mortgaged  property  was 
situate  in  accordance  with  s.  28  of  the  Registration 
Act  (III  of  1877).    The  application  was  allowed 
by  the  Courts  below.    Meld  that  the  objection  in 
reference  io  s.  28  of  the  Registration  Act  could  only 
properly  be  raised  between  the  transferor  and  ^e 
transferee,  and   not  by  the  judgment-debtor,  and 
moreover  had  no  force.    Gulzabi  Lal  v.  Data  Bax 

[I.  L.  B.,  9  AU.»  46 


8. 


; —  and  88. 64,  66,  and  66— 

place  of  regietration  of  doeumente. — The  require- 
ments of  8.  28  of  Act  VIII  of  1871  are  fuiailed  by 
the  registration  of  a  document  relating  to  immoveable 
property  in  the  office  of  the  sub-registrar  within 
whose  sub- district  any  portion  of  the  property  is 
situate.  The  words  "some  portion  of  the  property  " 
are  not  to  be  read  as  meaning  some  substantial  portion 
of  the  property.  All  matters  of  publicity  which  it  is 
the  object  of  a  register  to  afford  are  provided  for  in 
this  respect,  by  the  carrying  out  of  the  provisions  of 
ss.  64,  65,  and  66.    Habi  Bah  v.  Shbo  Data£  Mai. 

[L  li.  R.,  U  AH.,  186 
li.  R.,  16  I.  A.,  18 

Reversing  the  decision  of  the    High    Court  in 
Shxo  Dataz  Mai^  V*  Habi  Bak 

[L  li.  B.,  7  All.,  680 

8.  81  (1871«  8.  81)  and  8.  86-Pre. 

teutaiion — Eeeidenee  of  eaeemtani — IiUendiug  to 

VOL.  IT 


BBQIBTBATION    ACT    (lU     OF     1877) 

— continued, 

register — Special  cause — Registration  Act  fill  of 
1871,  ss,  SI  and  85. — The  words  'any  person  intend-' 
ing  to  register  any  document "  m  s.  81  of  the  Begis- 
tration Act  VIII  of  1871  inclade,  not  only  the  persoii 
or  persons  in  whose  favour  a  document  is  executed, 
but  also  any  person  or  persons  executing  the  same. 
Under  the  provisions  of  that  section,  therefore,  the 
presentation  of  a  document  for  registration,  on  special 
cause  shown,  at  the  residence  of  a  party  executing  it, 
is  valid.  The  registering  cfficer  is  the  judge  of  the 
sufficiency  of  the  special  cause ;  and,  if  he  is  satisfied, 
the  Civil  Court  has  no  power  Io  question  his  decision 
on  that  point.  Assuming  the  presentation  at  the 
residence  of  one'  of  the  ezccntants  of  a  document  for 
registration  to  be  an  irregularity,  it  is  one  which.  If 
committed  in  good  faith,  is  covered  by  the  provision 
of  s.  85  of  Act  VIII  of  1871.  Isae  Mabahad  r.  Bai 
Ehatua        •  L  Ii.  B.,  6  Bom.,  96 


a  BS  (1871,  8. 88). 


1. 


See  Stamp  Act,  1869,  bch.  II,  abt.  18.  . 

[9  Bom.,  48 

—  8.84. 

See  San CTIOK  tob  Pbosbcutiok— Whbri- 

SaVOTION  18  KbOIBSABT  OB  0TBBBWI8B. 

[I.  Ii.  lU  11  Mad.,  8 
I.Ii.B.,12Mad.,a01 


a871,  8.  84;  1866,  8. 86 ; 


1864,  8.  29) — Appearance  of  parties  executing — 
Eweeutionbg  parttf  as  agent, — Where  a  document  is 
executed  by  one  of  two  parties  on  behalf  of  himself 
and  the  other,  it  is  sufficient,  fcr  the  purposes  of  the 
B^istration  Act,  VIII  of  1871,  s.  84,  that  the  person 
executing  it  appear  befcre  the  registering  officer. 
The  other  party  is  not  required  to  appear.  An  agree- 
ment to  let  premises  may  be  made  by  an  agent ;  there 
is  no  law  that  it  shall  be  signed  by  the  principal. 

BlBBBlTDOYAL  r.  SCBLABFFBB  .  .  23  W.  B.,  68 

2, and  8.  TI— At  tendance  he* 


fore  Registrar  to  admit  execution.  Time  for, — Al- 
though s.  84  of  the  Begistration  Act.  1877,  lays  down 
that  no  document  shall  be  registered  unless  the  persons 
executing  the  same,  their  representatives,  assigns, 
or  authcriied  agents  appear  before  the  Sub-Brgistrar 
within  the  periods  allowed  for  presentation,  yZt  this 
section  b  directly  subject  to  s.  77,  and  that  section 
nowhere  provides  any  time  within  which  the  parties, 
their  representatives,  assifrns,  or  authorized  agents* 
shall  appear  to  admit  execution.  Shaita  Cbabav 
Das8  V,  JoYBBOOLAH       .  I.  Ii.  B.,  11  Gala,  750 


8. 


"  Representative,  assign,  or 

agent** — The  representative,  assign,  or  agent  men* 
tfimed  in  s.  86,  Act  XX  of  1866,  meant  the  representa- 
tive, asngn,  or  agent  of  one  of  the  executors  of  the 
deed.    In  thb  uattbb  ob  Baxohukdbb  Biswas 

[16  W.  B.,  180 

4. JFact  of  execution— Title,— 

It  was  not  necessary,  under  Act  XVI  of  1864,  s.  29, 
fhat  the  Begistiar  of  Assurances  should  be  satisfied  of 
the  validity  of  the  title  of  the  person  applying  to 
have  an  instrument  registered;  he  should  merely 

11  0  2 
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KBQISTBATION    ACT    (IH     OF     1877) 

— continued, 

enquire  whether  the  person  who  pnrportB  to  have  eze- 
cnted  the  instrument  did,  in  fact,  do  id  ;  if  he^  was 
satisfied  of  that,  he  should  not  refuse  to  register. 
Baj  Chtthder  Buhdoo  «.  Bajbsbobt  Dobbbb 

[1  Ind.  Jur.,  TS[.  &^  240 

MUTUKDHABBE  LaLL  r.  FUZUL  HOSSBIV 

[6  W.  B..  MiB.,  180 

6, Suit  to  compel  regiatralion 

— Grofindfor  refneal  to  regiaier. — Held  in  a  suit  to 
compel  registration  under  Act  XV I  of  1864,  s.  15,  that 
where  it  was  found  that  the  requirements  of  s.  29  of 
the  Act  had  not  been  complied  with  before  the  Begis- 
tiar,  he  was  justified  in  refusing  to  register  the  deed. 

BHAaYAB  JAYABAX  r.  YlTHOBA  OOYIND 

[4  Bom^  A.  C,  140 

Sajakji  yalab  Qodaji  o.  Avaji  ya£Ad  Laksilak 

[4  Bom.,  A.  C,  142  note 

6. SegisiraitOn  without  par* 

tiei  appearinp  he/ore  Regittrar  —Invalid  regietra* 
tiou. — A  registering  officer  who  registers  a  deed  of 
sale  without  the  vendor  who  executed  the  deed  having 
appeared  before  him,  acts  in  contravention  of  s.  36> 
Act  XX  of  18(76;  but  there  are  no  words  in  that 
section  which  declare  that  the  registration  of  a  deed 
under  such  circumstances  shall  be  null  and  void. 
Q«49r« -Whether  the  words  of  that  section  are  not 
merely  directory  to  the  registering  officer  for  the 
benefit  of  the  parties  to  the  deed ;  and  whether  his 
acting  without  the  appearance  of  the  parties  as  pro- 
vided by  the  Act  is  more  than  a  defect  of  procedure 
within  the  meaning  of  s.  88.  MAZHirir  Lakl  Pakpay 
9.  EooHDirir  Lall 

[15  B«  Ij.  B.,  223:  24  W.  B.,  75 

Ii.  B.,  2 1.  A.,  210 

8.  C.  in  lower  Court,  Kooxdttn  Lall  «.  Makhttit 
Lau  .        .        .  1  IT. W.,  168: £gL  1878. 247 
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7. 


and  88.  28,  24,  76,  77— 


LifniMion  for  regietration  or  order  of  refusal  of 
a  doenment  admitted  for  registration  by  Registrar 
— Denial  of  execution — R^usal  to  attend — Limita* 
tion  for  suit  under  s,  77  of  the  Registration  Act,-- 
Ko  period  is  prescribed  by  Act  111  of  1877  within 
whidi  a  document  which  hits  been  admitted  for  regis- 
tration may  be  registered  or  within  which  the  order 
of  refusal  by  the  Befiistrar  to  register  the  document 
must  be  made.     There  is  nothing  in  ss.  76  and  77  to 
compel  the  Begistrar  in  cases  where  there  has  been  no 
express  denial  of  execution,  but  where  the  executant 
refuses  to  attend  at  his  office,  to  make  his  order  of 
refusal  within  the  time  limited  for  admission  of  execu- 
tion by  ss.  28  and  24.    Limitation  in  respect  of  a 
suit  under  s.  77  begins  to  run  from  the  date  of  such 
order.    Mukhun  Lall  Pandag  v.  Koondun  Lall,  16 
B.  L,  R.,  298:  L.  R.,  2L  A.,  210:  24  W.  R.,  76, 
and  Shama  Charan  Das  v.  Jogenoolah,  I,  L.  R.,  It 
CalCf  700,  relied  on.    In  the  matter  of  Buttoheharg 
Baneiyee,  11  B  Z».  R„  20,  dissented  from.    LUOKUI 

NABAIV  EHBtTBY  r.  SATOOWBIB  PyVB 

.    CI.  Ii.  B.,  16  Calc,  180 

Affirming'  on  appeal  the  decision  in  Satoovbii 
Pyitb  «.  LuoKHi  Nabaut  Khbtt&y 

[L  Ii.  B^  16  Calo,  588 


—  Admission  of  execution  —  Duty  of  Registrar 
when  executant  does  not  consent. — The  plaintiff, 
having  purchased  at  an  execution-sale  the  right,  title, 
and  interest  of  a  tenant  in  an  istemrari  jote,  obtained 
from  the  zamindar  a  pottah  which  he  sought  to  re- 
gister according  to  law.  The  samindar  appeared 
at  tlic  registration  office  and  admitted  the  execution 
of  the  pottah,  but  did  not  assent  to  its  being  registered, 
whereupon  the  registering  officer  withheld  registration. 
Held  that  it  was  the  duty  of  the  registering  officer 
to  register  the  pottah,  notwithstanding  the  execu- 
tant's refusal  of  assent.  Magon  Hallo  v.  Doola 
GazbbEoolak  .    19W.  B.,  188 

Deed     of    sale  ^Refusal 


of  vendor  to  endorse  deed — Refusal  to  register. 
Ground  for. — A  deed  of  sale  of  land  ntuated  in  the 
registration  district  of  Calcutta  was  executed  and 
presented  by  the  purchaser  for  registration.  The 
vendor  appeared  personally,  and  admitted  execution, 
but  refused  to  endorse  the  deed,  on  the  ground  that 
she  did  not  intend  to  sell,  but  only  to  renew  a  certun 
deed  of  mortgage.  The  Begistrar  refused  to  register 
the  deed.  Meld  that  the  Begistrar  was  justified  in 
refusing  to  register  the  deed,  on  the  ground  that  the 
vendor,  one  of  the  parties  to  it,  refused  to  endorse 

it.      In  THB  MATTBB  OB  THB  INDIAN  BBGISTBATIOH 

Act  and  Bbajanath  Pynb 

[8  B.  Ii.  B.,  O.  C,  60:  12  W.  B^,  886  note 


8. 


Non-payment  of  oonsidera* 


tion — Refusal  to  register — Duty  of  Registrar,-^ 
Under  Act  XX  of  1866,  a  Begistrar  had  no  power  to 
refuse  to  register  a  deed,  on  the  ground  that  the  fuU 
consideration  there  mentioned  had  not  been  paid.  His 
duty  is,  when  the  parties  appear  in  person  before 
him,  simply  to  ascertain  whether  the  deed  has  been 
executed  by  the  persons  by  whom  it  purports  to  have 
been   executed.    In  tbb  hattbr  of  Act  XX  ob 

I8b6    AND  OP  THB  PETITION  OF  BbINDABUN  ChAN- 

DBA  Shaw  and  Kobodbbp  Chandba  Shaw 

[1 B.  L.  B.,  O.  C,  47 

Admission  of  execution  of 


document  —  i^^etiing  up  collateral  agreement,  — 
Where  the  defendant  admitted  the  execution  of  the 
documents,  but  set  up  a  collateral  agreem<  nt  which 
would  render  the  documents  of  no  legal  force,  the 
lower  Courts  found  that  the  agreement  relied  on  by 
the  defendant  was  come  to  with  the  plaintiif.  Held 
(reversing  the  decrees  of  the  lower  Courts)  that,  exe- 
cution having  been  admitted,  the  documents  ought 
to  be  registered.  Bamanadan  Chbtty  r.  Vijia- 
8AMY 4  Mad.,  425 

5.  — Improper     admission     to 

registration — Suit  on  deed  improperly  admitted  to 
registration  —S  aod  8  admitted  in  the  registering 
office  the  execntSen  of  a  deed  of  sale  purporting  to 
be  executed  by  H,  8,  and  M.  The  third  person  did 
not  appear  before  the  registering  officer  and  did  not 
admit  or<^eny  the  execution  of  the  deed  on  her  part, 
bulT  the  other  two  persons  stated  that  it  had  been 
executed  without  her  knoYrledge  or  antbority.  It 
was  held-  that,  under  the^urovisions  of  st.  84  and  85 
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of  Act  VIII  of  187l»  the  registering  officer  was  not 
warranted  in  registering  the  deed.  The  deed  of  sale, 
which  the  suit  was  bronght  to  enforce,  not  having 
been  registered  according  to  law,  could  not  be 
received  in  evidence  of  the  sale,  and  the  suit  to 
enforce  the  sale  was  unmaintainable.  Baijavath  v. 
MAHOifED  Ibadat  .     7  N.  W,,  185 

6.     -  -  Refuaal   to   register — Dt*- 

-abilify  of  executants  from  minorifv,  idiocjf,  or  lu* 
y, — The  words  of  b.  35  of  the  Registration 
Act,  Vlll  of  18;  1,  which  provide  that  '*  If  all  or  any 
of  the  persons  by  whom  the  document  [i.e.,  the 
document  presented  for  registration]  purports 
to  be  executed  deny  its  execution,  or  if  any 
such  pei*6on  appears  to  be  a  minor,  an  idiot,  or 
a  lunatic,  or  if  any  person  by  whom  the  document 
purports  to  be  executed  is  dead,  and  his  representative 
or  assign  denies  its  execution,  the  registering;  officer 
shall  refuse  to  register  the  document,''  taken  literally, 
seem  to  require  the  registering  officer  to  refuse 
registration  of  a  deed  which  purports  to  be  executed 
by  several  persons  if  any  one  of  them  deny  executioa, 
or  appear  to  be  a  minor,  an  idiot,  or  a  lunatic.  Since 
such  a  construction  would  cause  great  difficulty  and 
injustice,  and  would  be  inconsistent  with  the  lan- 
guage and  tenor  of  the  rest  of  the  Act,  the  words  in 
question  must  be  read  dbtributively,and  construed  to 
mean  that  the  rrgpstering  officer  shall  refuse  to 
register  the  document  quund  the  persons  who  deny 
the  execution  of  the  deed  and  quoad  such  persons  as 
appear  to  be  under  any  of  the  disabilities  mentioned. 
The  registration  of  a  deed  is  not  necessarily  invalid 
by  reason  of  a  failure  on  the  part  of  the  registering 
officer  to  comply  with  the  provisions  of  the  Brgistra- 
tion  Act.  Mukhun  Lall  Panday  v.  Koondun  Lall, 
15  B.L,  R,  228,  referred  to  and  approved.  Mitham- 
HAD  EwAZ  r.  BiBj  Lal      .    I.  Ij.  B^  1  AIL,  465 

[Ii.  B.,  4 1.  A.,  166 


7.- 


Registration  of  will  after 


death  of  testator — Inquiry  by  registering  officer 
into  disability  of  testator — Registration  dot  fill  of 
1877 J,  ss.  40  and  41, — The  procedure  prescribed  by 
s.  85  of  the  Indian  Begistration  Act  is  not  applicable 
to  the  registration  of  wills  which,  under  s.  40  of 
that  Act,  are  pre«ented  for  registration  after  the 
death  of  the  testator  by  persons   claiming    under 

them.       AKUMITGAM       PILLAI      r.      ABVNAOHAUiAM 

PaiiAi  .    L  Ij.  B.,  20  Had.»  254 

Registration  of  bond  exe- 


cuted by  minor— Concealment  from  Registrar  of 
fact  of  executant  being  a  minor— Frauds  Contract 
Jet  (IX  of  1872J,  s.  17. — A  sum  of  money  was  ad- 
vanced by  the  plaintiff  to  a  minor,  who  executed 
a  bond  in  respect  of  the  loan,  and  registered  it. 
Begistration  was  effected  in  the  ordinary  way  ; 
the  parties  appearing  before  the  Registrar  and 
the  minor  admitting  execution  of  the  bond,  which 
was  then  registered.  Beld,  in  a  suit  on  the 
bond,  that  there  being  nothing  to  show  that  the 
minor  appeared  to  be  such  to  the  Registrar  at  the 
time  of  registration  so  as  to  enable  the  Begistrar 
to  refuse  registration  under  s.  85  of  the  Begis- 
tration Act,    and  the  concealment  of  the  fact  of 


BBaiSTRATIOir    ACT    (HI    OF     1877) 

— continued, 

the  executant's  minority  both  by  himself  and  by 
the  plaintiff  from  the  Begistrar  not  amounting  to 
fraud  (see  s.  17  of  the  Contract  Act),  so  as  to  invali- 
date the-  registration-proceedings  as  against  the 
minor,  the  Begistrar  had  in  no  way  violated  the 
law  relating  to  the  registration  of  documents,  and 
the  bond  must  be  taken  to  have  been  duly  regis- 
tered. Shah  Chaban  Mal  r.  Chowdhby  Dbbta 
SiNGhH  Pahraj  .    L  Ij.  B.,  21  Calo.,  872 


9. 


Representative  of  deceased 


settlor — Admission  of  execution  of  document  by  one 
out  of  three  representatives — Defect  of  procedure 
in  course  of  registration —  Validity  of  registration, 
^-The  -mother  of  three  sons  executed  a  deed  of 
gift  in  favour  of  one  of  them  and  then  died.  The 
donee  alone  registered  the  document,  the  other  sons 
net  appearing  before  the  registering  cfficer.  The 
document  having  been  subsequently  put  in  evidence, 
it  was  contended  that  it  was  inadmissible  on  the 
ground  that  under  s.  86  of  the  Registration  Act,  the 
donor  being  dead,  the  execution  of  the  document 
must  be  admitted  by  the  representative  of  the 
deceased,  and  that  an  admission  by  one  oat  of 
three  representatives  is  not  an  admission  within 
the  meaning  of  the  Act.  lleld  that,  assuming  that 
the  three  sons  of  the  deceased  donor  ought  to  have 
joined  in  admitting  the  eicecution  of  the  document 
and  that  the  registering  officer  was  in  error  in 
considering  one  of  them  the  due  representative  of  the 
deceased,  such  error  was  a  defect  in  procedure  in  the 
course  of  registration  and  the  registration  wan  not 
rendered  invalid  by  reason  thereof.  Pakbak  v. 
EvHHAiofED        .        .    I.  Xi.  B.,  28  Mad.,  580 


10. 


and   B8.   74  and  77— 


Denial  of  execution.  What  is — Non-appearance — 
Specife  Relief  Act  I  of  1877,  s.  45.— A,  by  an 
indenture  of  mortgage,    dated    15th  March  1887> 
mortgaged  certain  property  to  S  to  secure  the  repay- 
ment of  fil8,5C0  within    two    months.    The  deed 
was    duly    lodged    for   registration;    but    A    (the 
mortgagor)  neglected   to  appear  at  the  registration 
office  to  admit  execution.    A  summons  was  accord- 
ingly issued  against  him  under  s.  86  of  the  Regis- 
tration Act  111  of  1877  to  enforce  his  attendance, 
and  was  duly  served  upon  him  as  required  by  s.  89. 
He,   however,    did    not    obey    the   summons,   and 
neglected  to  attend  the  Sub-Registrar's  office  on  the 
day  appointed.    He   subsequently    went  ^away   to 
Arabia  without  admitting  execution,  and   was  not 
expected  to  return   to  Bombay.     S  (the  mortgagee) 
then   applied   to   the    Sub-Registrar    to   treat  A*b 
neglect  to  attend  and  admit  execution  as  equivalent 
to  a  denial  of  execption  and  to  "  refuse  to  register  " 
the  deed  under  the  provisions  of  s.  35  (last  clause), 
in    order   that    an  application  might  be  made    to 
the    Registrar,    under    s.  73,  for  the    purpose   of 
establishing    the    right    of     8    (the     mortgagee) 
to  have  the  deed   registered.    The    Sub-Registrar, 
however,  considered    that  he  could    not  treat  A'b 
non-appearance    as    a    denial    of    execution.      On 
application  to  the  High  Court  under  s.  45  of  the 
Specific    Relief   Act  I  of    lS77,Seld,    following 
Radhakishan  Rotcres  Dakna  v.  Choonilahl,  L,  R., 
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6  Calc,  44.6,  that  the  non-sppearanoe  of  ^  in 
pursuance  of  the  summons  was  equivalent  to  a 
denial  of  execution  within  the  meaning  of  s.  85 
of  the  Registration  Act;  and  that,  under  the 
provisions  of  that  section,  the  Sab-Registrar  was 
bound  to  "  refuse  to  register "  the  deed.  The 
Court  accordingly  made  an  order  directing  the 
Registrar  to  proceed  under  s.  74  to  make  the 
inquiry  therein  directed.    Ik  bb  AbduIi  Aziz 

[I.  Ii.  IL,  11  Bom.»  691 

11.  Refueal  to  remitter -- Die* 

ability  of  minorittf.— The  object  of  s.  85  of  the 
Registration  Act,  1877,  which  directs  the  registering 
officer  to  refuse  to  register  a  document  if  the  person 
by  whom  it  purports  to  be  executed  appears  to  be  a 
minor,  is  that,  if  the  registration  authorities  refuse 
to  register  on  that  ground,  the  question  of  minority 
may  at  ouce  be  brought  into  a  Civil  Court,  and  there 
determined.  Chumbe  MuL  Johuby  v.  B&ojo  Nath 
Roy  CflowsBY 

[I.  Ii.  B.,  8  Calo.,  967 :  11  C.  L.  IL,  815 

12. 


JExeculion  of  bond  by  father 

on  minor  eon* a  behalf -r-Regiairation  of  bond  tcith" 
cut  the  minor  being  repretenled^  Effect  of.—  At  the 
registration  of  a  bond  executed  by  S  and  B,  and  by 
Soxi  behalf  of  J»  a  minor,  the  minor  was  not  repre- 
sented for  the  purpose  of  registration  by  any  one. 
Held  that  the  bond  sbould  not  affect  any  immoveable 
property  comprised  therein  in  so  far  as  J  was  inter- 
ested in  the  same.  Muhammad  Ewas  v.  Brtj  Lai, 
L  L.  jS.,  1  All.,  465,  and  s.  35  of  the  Regis- 
tration Act,  1877,  referred  to.  Shankab  Dab  v. 
JoaBAj  SiKOH  .      I.  Ii.  B.9  6  AIL,  699 


18. 


Mortgage    executed    and 


registered  by  major  aon  and  by  the  father  for 
himaelfandforamincraon.—A  joint  Hindu  family 
consisted  of  the  father  and  two  sons,  the  one  of 
full  age,  the  other  a  minor.  The  father  and  the 
major  son  executed  a  mortgage  of  the  joint 
family  property,  the  father  describing  himself  in 
the  bond  as  acting  for  himself  and  as  guardian 
and  next  friend  of  the  minor  son.  The  bond  was 
registered  on  the  admission  of  the  father  and  the 
major  son.  Held,  in  a  suit  by  the  mortgagees  for  sale, 
that  there  being  no  dispute  as  to  the  fact  of  the  debt 
for  which  the  mortgage  was  executed,  and  it  not  being 
alleged  that  such  debt  was  incurred  for  any  purpose 
which  would  exempt  the  sou  from  the  pious  obligation 
of  paying  it,  that  there  was  no  defect  in  the  registra- 
tion of  the  bond  in  suit  which  would  prevent  its  affect- 
ing the  share  of  the  minor  son.  Shankar  Daa 
V.  Jograj  Singh,  7.  X.  It.,  5  All.,  599,  overruled. 
Muhammad  Ewaz  v.  Biry  Lai,  L  L,  It,  1  All.,  465  ; 
In  the  matter  of  Ram  Chunder  Biawaa,  16  W.  R., 
ISO  ;  and  Badri  Praaad  v.  Madan  Lai,  I.  L.  R.,  5 
AIL,  75.  referred  to.    Kbsho  Deo  r.  Habi  Dab 

(L  I..  B.,  21  AIL,  281 

B.  89  (1871,  B.  89;  1866,  s.  40)- 

Retenue  officer  —  Collector —  Sub-Collector.  —  Sem» 
ble — The  words,  "  the  revenue  officer  in  whose  juris- 
diction the  person  whose  attendance  is  desired  may 
be,"  in  s.  40  of  the  Registration  Act.  1866,  point 


to  the  chief  revenue  officer  of  the  district,  vix.,  the 
Collector,  or.  if  in  any  defined  sub-^strict,  the  Sub- 
Collector.  Such  Sub-Collector  has  all  the  powers  of 
a  Collector.  Ik  the  mattbb  ot  the  petition  ov 
Nabaikabaki  Pili^i  .4  MacL,  91 

^-B.41. 

See  SAKCTI05  TOB  Pbosbcutiok—vVhbbb 

SaSTCTIOK  is  KbCBSSABY  OB  othbbwisb. 

[L  I..  B.,  10  Mad.,  154 
I«  Ii.  B.,  12  Mad.,  201 

88.  42  -  46  (1871,  B8. 42—46 ;  1866, 


88.  54,  46). 

See  OxTDH  Estates  Aot,  1869  s.  13. 

[L  Ii.  B..  10  Calc,  976 
Ii.  B.,  11 1.  A.,  121 

-   -        B.  47 — Priority— Foaeesaion— Notice. 

— The  plaintiff  purchased  certain  land  by  a  deed  dated 
the  8th  April  1879.  The  deed  was  reg^tered  on  the 
26th  August  of  the  same  year.  The  defendant  pur* 
chased  the  same  laud  by  a  deed  dated  the  14tb  Jane 
1879.  It  was  registered  on  the  same  day.  That 
deed  recited  that  the  land  was  in  the  possession  of 
the  plaintiff  as  tenant.  Both  the  deeds  were  option- 
ally  registrable.  The  Subordinate  Judge  rejected 
the  plaintiff's  claim,  and  awaried  the  land  to  the  de< 
fendant.  His  decree  was  affirmed,  on  appeal,  by  the 
District  Judge  on  the  ground  that  the  defendant's 
deed  was  registered  before  the  plaintiff's  deed.  On 
appeal  to  the  High  Court,— ^eZr^  that  tiie  plaintiff  was 
entitled  to  the  land.  Both  the  deeds  having  been 
registered  according  to  law,  they  operated  from  their 
respective  dates  of  execution  us  provided  by  s.  47 
of  the  Registration  Act  III  of  1877.  Held  also 
that  the  defendant  had  notice  of  the  plaintiff's  equit- 
able title  to  the  land.  Saittata  Man&absaya  r. 
Kabayan  .    I.  Ii.  B,  8  Bom.,  182 

8.  48  (1871,  8.  48 ;  1886,  8.  48) 


—  Verbal  contract  between  Hindu* — Subsequent 
registered  deed. — Where  a  lien  by  verbal  contract  and 
deposit  of  title-deeds  of  immoveable  property  in  the 
Island  of  Bombay  by  a  Hindu  in  favour  of  a  Hindu 
was  created  before  the  Jst  of  January  1866,  when 
the  first  general  Registration  Act  (XVI  of  1864) 
came  into  force,  and  a  Gujarat!  document  (un- 
registered) was  subsequently  (on  the  Idth  of  June 
16^5)  executed  by  the  giver  of  the  lien  which  set 
out  its  particulars,  and  acknowledged  the  receipt  of 
the  loan  on  account  of  which  the  lien  was  given,  it 
was  held  that  the  original  oral  contract  of  lien,  being 
in  itself  a  perfected  transaction,  was  not  merged  in 
or  invalidated  by  the  subsoquent  document,  and  that 
therefore  the  fact  of  the  latter  not  being  registered 
did  not  affect  the  validity  of  the  prior  transaction. 
S.  48  of  Act  XX  of  1866,  which  enacted  that  all 
instruments  duly  registered  under  that  Act  and 
relating  to  moveable  or  immoveable  property  should 
take  effect  against  any  oral  agreement  relating  to  the 
same  property,  did  not  apply  to  oral  agreements 
completed  before  Act  XVI  of  1864  cams  into  force. 

JlYANDAS  KbSHATJI  r.  FBAVJI  NANABHAI 

[7  Bom.,  O.  C,  45 
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Reglttration  of  illegal  or 


fraudulent  document  —  Priority  —  Oral  agreement 
accompanied  hy  possets  ion — English  principle*  of 
equity. — Persons  claiming  under  a  registered  docu- 
ment which  has  been  given,  accepted,  and  registered 
in  fraud  of  a  third  party,  and  in  collusion  with  tho 
grantor,  are  not  entitled  to  the  benefit  of  s.  48  of 
the  Begistration  Act  (YIII  of  1871)^  and  therefore 
the  registration  of  a  document  of  title  which  has  been 
procured  in  fraud  of  a  party  possessing  a  prior 
equitable  title,  or  with  actual  notice  of  his  prior 
equitable  title,  does  not  deprive  such  party  of  his 
priority.  Begistration  cannot  confer  validity  upon 
an  iustrument  which  is  ultra  vires,  or  illegal, 
or  fraudulent.  The  reason  for  the  exception  made 
by  8.  48  of  the  Begistration  Act  (VIII  of  1871) 
in  favour  of  an  oral  agreement  accompanied  by 
possession  is  that  by  such  possession  the  parties 
who  rely  oi  a  subsequent  registered  deed  had,  or 
might,  if  they  had  been  reasonably  vigilant,  have 
had,  previously  to  their  entering  into  their  contract 
wnth  the  vendor  and  to  their  taking  a  conveyance, 
notice,  by  the  fact  of  such  possession,  that  there  was 
some  prior  claim  to  the  property.  Therefore,  where 
there  is  actual  notice  of  a  prior  oral  agreement, 
although  unaccompauied  by  possession,  the  object  of 
the  Legislature  is  fully  attained.  Jlicks  v.  Poirell, 
4  Ch,,  741 ;  Futtechand  Sahoo  v,  Leelumher  Singh 
Dass,  14  Moore's  I.  A.^  129  ;  9  B.  L,  i?.,  4S3  ;  and 
Valaji  Isaji  v.  Thomas,  /.  L.  J?.,  1  Bom,,  194, 
distinguished.  Instances  in  which  the  rules  of 
English  Courts  of  Equity  have  been  applied  in  tho 
mofussil,  referred  to.  'Waman  Bahohaitdba  r. 
DflovDiBA  Ebishnaji  L  I>.  K.,  4  Bom.9 126 

8.  


KBGISTRATION    ACT    (lU    OF     1877) 

— continued. 


Case  where    there    is    no 

transfer  or  giving  possession. — The  Begistrdtion 
Act,  1871,  8.  48,  which  says  that  documents  relating 
to  any  property  duly  registered  shall  take  effect 
against  any  oral  agreement  or  declaration  relating  to 
such  property,  unless  where  the  agreement  or  declara- 
tion has  been  accompanied  or  followed  by  delivery 
of  possession,  docs  not  apply  to  n  case  where  there  is 
no  transfer  or  making  over  of  possession.  Ei£TY 
Chukdbb  Haldar  V,  Baj  Chunobb  Halbab 

[22  W.  B.,  278 

4. Priority — Varhal  contract 

— Registered  deed  of  sale, — A  subsequent  registered 
deed  is  entitled  to  preference  to  a  prior  verbal  con- 
tract :  the  former  would  invalidate  the  latter. 
Eylash  Chundbb  Chattbbjbe  v.  Gofal  Chukdbb 
Chattebjbb        ....      1 W.  B.«  78 


6. 


Priority —  Verbal  sale  with 


possession — Registered  deed. — Held  that  a  deed  of 
sale  of  immoveable  property,  duly  registered  under 
Act  XX  of  1866,  was  to  be  preferred  to  a  prior 
verbal  sale  of  the  same  property  accompanied  by  pos- 
sesion, where  it  appeared  that  it  was  the  intention 
of  the  parties  to  the  verbal  sale  to  complete  the 
ti*ansaction  by  a  deed.  S^mble — That  the  effect 
would  have  been  the  same  if  there  had  been  no  such 
intention.  Bhakdu  talad  Bajbah  r.  Dakaji 
VALAD  JiVAji      .        .        .6  Bom.,  A.  C,  59 


6. 


Priority — Possession  under 


unregistered  lease. — Where  possession  of  immoveable 
property  has  been  given  under  an  unregistered  lease, 
a  subsequent  grantee  of  a  registered  l^kse  cannot 
maintain  a  suit  to  evict  tho  lessee  in  possession,  on 
the  t  round  of  the  priority  of  his  deed  under  s.  4S, 
Act  XX  of  1S6S.    NABSiNa  Pobkbat  «.  Bbwah 

[6  B.  Ij.  B.,  Ap.,  83 :  14  W.  B.,  250 

7.    -  Mortgage  without  posses* 

sion — Subsequent  purchase  with  possession — Jjaw 
in  Kanara,  ■  Queere — Whether  in  Eanara  a  mort- 
gage without  possession  can  be  sustained  against  a 
subsequent  purchase  from  the  mortgagor  with  posses- 
sion.    PUBMATA  V,  SONDB  SHIVITASAFA 

[I.  Ii.  B.,  4  Bom.,  459 

8. Deposit    of    title-deeds — 

Priority — Oral  agreement, — A  deposit  of  title- 
deeds  of  certain  property,  under  a  verbal  arrange- 
ment to  secure  payment  of  a  debt,  is  not  an  '*oral 
agreement  or  declaration  relating  to  such  property  " 
within  the  meaning  of  s.  48  of  the  Begistration  Act, 
1877.    CoQGAN  V.  roaosB  I.  Ii.  B.,  11  Calc.,  168 


9. 


—  Oral  alienation  ^Evidence 


of  possession. — Per  Pontifbx,  «7.— -Tho  words  re- 
lating to  possession  found  in  s.  48  are  merely  in- 
tended as  a  declaration  of  the  law  limiting  the  opera- 
tion of  oral  alienations,  and  of  declaring  the  law  with 
respect  to  them,  by  laying  down  that  tho  only  oral 
alienations  of  which  the  law  can  take  notice  in  com- 
petition with  registered  instruments  are  those  which 
are  properly  established  by   evidence  of  possession. 

FUZLVDBEN  EhAN  V,  FAEIB  MaHOSIBD  EhAN 

[I.  Ii.  R,  5  Calo.,  886  :  4  C.  L.  B.,  267 

10. Oral  agreement— Act    XX 

of  1866  (Registration  Act),  s.  48,— Held  that  an 
oral  agreement  of  hypothecation  of  immoveable 
property,  entered  into  in  August  1869,  and  which 
was  not  accompanied  nor  followed  by  possession  of 
the  property  charged,  could  not  aVall  against  a 
registered  sale  certificate  obtained  in  respect  of  the 
same  propertv  and  dated  in  August  1876,  whether 
s.  48of  Act  XX  of  1S66  or  s.  48  of  Act  VIII  of  1871 
were  looked  to.    Nathu  Bam  t,  Phulchand 

[I.  L.  B.,  6  All.,  681 


11. 


Oral  agreement  of  sale — 


Subsequent  sale  to  third  party — Notice  of  prior 
agreement  —Rights  of  purchaser.— 'NoimthetAudmg 
the  provisions  of  s.  48  of  the  Begistration  Act,  a  party 
who  purchases,  even  under  a  rc^'istered  deed  of  sale, 
with  notice  of  a  prior  agreement  for  sale  of  the  same 
property,  will  not  be  allowed  to  retain  the  propei-ty  as 
against  the  person  claiming  under  the  prior  agreement. 
Solano  V.  Lala  Ram  Lai,  7  C.  L.  R„  481,  followed. 
Fuzludeen  Khan  v.  Fakir  Mohamed  Khan,  I,  L.  R,, 
5  Calc,  836,  distinguished.  Chundeb  Nath  Boy  v, 
Bhoybub  Chcndbb  Subma  Boy 

[I.  Ii.  B^  10  Calc,  250 

12.  -  Transfer  of  Property  Act 

fir  of  1831  J,  s,  54— Oral  agreement  for  sale  of 
land — Subsequent  conveyance  with  notice  —Delivery 
of  possession— Priority — Specific  performance,-^ 
Plaintiff,  being  in  possession  of  certain  land  as  an 
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•352    ) 


BSSGISTRATION    ACT    (in    OF     1877) 

— eoniinued, 

mcambrancer  under  a  registered  instrument,  agreed 
orally  with  the  mortgagor  in  1885  to  purchase  it.  The 
mortgngor  subsequrnfly  sold  the  land  to  others  who 
took  the  conveyance  which  was  registered  with  notice 
of  the  plaintiffs  mortgage  and  of  the  oral  agreement 
with  him.  Plaintiff  now  sued  for  a  declaration  that 
the  conveyance  was  not  binding  on  him  and  for  specific 
performance  of  the  oral  agreement.  Held  that  the 
plalntiiPs  possession  under  his  incumbrance  together 
with  the  agreement  to  sell  was  equivalent  to  delivery 
of  possession  within  the  meaning  of  Begistration  Act, 
s.  48 ;  and  that  the  plaintiff  was  entitled  to  have  the 
oral  contract  specifically  enforced  notwithstanding  the 
subsequent  registered  mde.    Ka.'shav  «.  Kbishnan 

[I.  li.  B.,  13  Mad.,  824 


18. 


Suit  for  specijic  perform- 


ance of  contract  io  sell  land — Person  claiming  hy 
subsequent  title— Notice  of  prior  contract — Trans' 
fer  qf  Property  Act  (IV  of  1S82J,  s,  54^Contract 
for  sale  —  Bainanamah — Specijic  Relief  Act  (I  of 
1677),  s,  S7 — Leyal  and  equitable  rights — Begistra- 
tion Act  (III  of  1877),  ss.  17  ('h),  48,  SO—Dccw 
ment  creating  a  right  to  obtain  another  docw 
ment —  Unregistered  document — Admissibility  of 
evidence.— On  the  27th  December  U95  8  executed 
an  unregistered  document  bearing  a  one*anna  receipt 
stamp  in  favour  of  J,  agreeing  to  execute  a  deed  of 
conveyance  of  certain  immoveable  property  in  favour 
of  J  within  a  certain  time»  and  acknowledging  receipt 
of  earnest-money.  Subsequently  on  the  8rd  January 
1896  S  executed  a  registered  bainanamah  in  respect  of 
the  same  property  in  favour  of  JR  and  S,  which  was 
followed  by  a  registered  deed  of  conveyance  in  their 
favour,  dated  the  9th  January  189C,  and  delivery  of 
possession,  although  B  and  H  had  notice  of  the  previ- 
ous contract  with  J  before  the  registration  of  the 
bainanamah  and  execution  of  the  deed  of  conveyance  in 
thdr  favour.  Held  that,  having  regard  to  s.  54  of 
the  Transfer  of  Property  Act  and  s.  27  (b)  of  the 
Specific  Belief  Act,  in  a  suit  for  the  specific  perform- 
ance oi  contract  brought  by  J,  neither  the  bahia- 
namah  nor  the  deed  of  conveyance  in  favour  c  f  £  and 
^could  prevail  against  the  prior  unregistered  contract 
of  J,  Held  further  that  the  unregistered  document 
of  the  27th  December  1895  came  under  s.  17,  cl.  (A), 
of  Act  III  of  1887,  and  was  not  inadmissible  in 
evidence  for  want  of  registration ;  and  that  the  regis- 
tered bainanamah  of  the  8rd  January  1896  did  not 
take  effect  against  it,  under  s.  50  of  tluit  Act.  Hub- 
KAHDUK  Singh  r.  Jawad  Ali 

[I.Ii.IL,a7Calc.»468 


14. 


Effect  of  oral  agreement  as 


ayainst  subsequent  registered  conveyance, — A,  by  an 
oral  agreement,  agreed  to  grant  two  mokurrari  leases 
of  certain  properties  upon  certain  terms  to  B,  and 
thereupon  executed  two  mokurrari  leases  in  favour  of 
B,  which  were  not,  however,  registered.  Afterwards 
A  granted  two  mokurrari  leases  of  the  same  mouzahs, 
upon  terms  more  favourable  to  himself,  to  C  and  D, 
who,  at  the  time  of  such  grant,  had  notice  of  A^% 
previous  agreement  with  B,  Held,  in  a  suit  for 
specific  performance  brought  by  B  against  A,  and  to  | 


REGlSTBATIOir    ACT    (in     OF     1877) 

—  continued, 

which  C  and  D  were  added  as  defendants,  that,  not- 
withstanding the  fact  that  B  had  never  got  possession 
under  the  oml  agreement  as  provided  in  s.  48  of 
Act  III  of  1877)  B  could  obtain  a  decree  for  specific 
relief,  and  a  declaration  that  the  leases  to  C  and  D 
were  void  as  against  him.  Nbmai  Chabah  Dhabal 
r.  EoKiL  Bag 

[I.  Ii.  B.,  6  Calc ,  684 :  7  C.  I..  B.»  487 

See  CnirNDEB  Kabt  Boy  r.  Kbishva  Sundeb 
Boy      ....    L  li.  B.,  10  Cale.,  710 

a  case  to  which  the  Specific  Belief  Act  applied. 

16,  Constructive  possession  in 

pursuance  of  oral  agreement  to  sell  land, — Where  a 
vendor  in  pursuance  of  an  oral  agreement  to  sell 
certain  land  directed  the  tenants  of  the  land  to  pay, 
and  the  tenants  agreed  to  pay,  rent  to  the  purchaser, 
— Held  that  such  possession  was  given  to  the  pur- 
chaser as  would  satisfy  the  condition  of  s.  48  of  the 
Registration  Act  and  enable  him  to  resist  the  claim  of 
a  subsequent  registered  purchaser.  Palaki  v,  Selaic- 
BABA      ....    I.  Ii.  B^  9  Mad.,  267 

B.  49  (1871,  8.  49;  1868,  b.  49). 

See  CA8B3  xrvDBB  a.  17. 

See  Limitation  Act  1877,  s.  19  (1871, 

S.   20)— AOKNOW£EDaMBVT   OF  DBBTS. 

LI.  I..  B.,  6  Calo.,  216:  4  C.  L.  B.,  861 


1.    — 


Construction  of  section, — 


In  considering  the  effect  to  be  given  to  s.  49,  Act  XX 
of  1866»  that  section  must  be  read  in  conjunction  with 
s.  88  and  with  the  words  of  the  heading  of  Part  X, 
"  Of  the  effects  of  registration  and  non-registration." 
It  is  not  clear  that  the  words  of  s.  49,  "  unless  it  sliall 
have  been  registered  in  accordance  with  the  provisions 
of  this  Act,"  are  not  confined  to  the  procedure  on  admit- 
ting to  registration,  without  reference  to  any  matters 
prior  to  registration,  or  to  the  provisions  of  ss.  19,  21, 
or  86,  or  other  provisions  of  a  similar  nature.  Mukhitn 
Lall  Panday  o.  Eoondvk  LA£L 

[16B.I<.B.,228:  24W.R,75 

L.  B.,  2  I.  A.,  210 

S.  C.  in  lower  Court,  EooirDTrv  La£L  v.  MAKHirir 
Lall         .        .    1 N.  W.,  168 :  IScL  1878,  247 


2. 


Propcrly'registered  doeu* 


ment,  Requisites  of— Act  XX  of  1866,  ss,  66,67,68, 
and  69, — ^The  regbtration  of  a  document  under  Act 
XX  of  1866  is  complete  when  all  the  requirements 
stated  in  9S.  66, 67, 68,  and  69  have  been  fulfilled,  and 
the  certificate  mentioned  in  s.  63  is  primd  facie 
evidence  of  such  completeness.  Where  a  kobala  bore 
the  above  certificate,  a  memorandum  from  the  Sub- 
Begistrar,  statinjr  that  he  was  not  satisfied  that  the 
heirship  of  the  party  conveying  had  been  established, 
was  hold  in  no  way  to  affect  the  registration.  Where 
the  requirements  of  the  law  had  been  fulfilled,  a 
report  made  by  the  Sub-Brgistrar,  in  which  he  ex- 
pressed his  intention  to  reject  the  document,  was  held 
not  to  affect  its  claim  to  being  a  well-rrgistered  docu* 
ment  within  the  meaning  of  s.  49.  BOHiMOOiasBA  v, 
Abdoollah  Khan  .  .        22  W.  B.,  819 
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XtXSaiSTBATION    ACT    (HI     Oi*     1877) 

—  continved, 

3. Document  not  duly  regis- 

fered — AdmisfibilUv  of  evidence. — Altbougn  a  docu- 
ment has  been  actually  registered  by  the  proper  officer 
appointed  for  the  purpose  of  registering  documents,  it 
cannot  be  received  in  evidence  under  ■.  49  if  it  has 
been  registered  contrary  to  the  provisions  of  the  Begis* 
tration  Act.  Mahombd  Altav  Alt  Kbak  o.  Pbrtab 
SiK&H 6N.  W.,  91 


4. 


Decree,  Sale  of  ^-Decree  on 


mortgage'hond'^'Right  to  execute  decree, — A  dccroc- 
boldcr  purported  to  sell  to  A,  by  private  sale,  all  his 
right,  title,  and  interest  in  a  mortgage-decree  obtained 
by  him  in  a  suit  on  a  mortgage-bond  s gainst  the  mort- 
gagor. The  deed  of  sale  was  not  registered.  After- 
wards, by  a  registered  deed'  of  sale,  A  convfyed  all 
his  right,  title,  and  interest  in  the  same  decree  to  B, 
Held  that  the  right  to  execute  the  decree  as  a  mort- 
gage-decree did  not  pass  to  B,  the  deed  of  sale  not 
affecting  immoveable  property  without  regis^^ration. 

KOOB  LALL  ChOWDHBT  v.  KiTTTA  KVITD  SiKOH 

[I.  li.  R.,  9  Calc,  889 :  12  C.  Ii.  B.,  898 


5. 


Deed  made  before  Begieira* 


Hon  Act — AdmiseibiWy  of  unregietered deed. — Held 
that  there  is  no  provision  in  the  Jaw  excluding  a  deed 
made  before  the  Registration  Act  came  into  force,  and 
not  registered  within  the  time  appointed  for  the  regis* 
tration  of  such  deeds,  from  being  adduced  in  evidence. 
Ram  Subxtk  Dabs  v.  Rah  Chukd    .    1  Agra,  283 


8. 


Admietibility  in  evidence  of 


unregistered  deed  for  purpose  for  which  registration 
is  unnecessary — Bend. — An  unregistered  document 
requiring  registration  as  affecting  an  interest  in  land 
is  admissible  in  evidence  for  any  purpose  for  which 
registration  is  unnecessary.  Lachhifat  Sikoh 
Dttgab  v.  Khaibat  Ali 

[5  B.  KB.,?.  B.,  18:  12  W.  B.,  F.  B.,  11 

Shah  Naxayak  Lall  r.  Ehexajit  Matoi 

[4  B.  li.  B.,  F.  B.,  1 

MOKOlfOTBONATH  DAY  V,  SbBBNATH  GhOSB 

[20  W.  B.,  107 


7.  — Collateral  purpose — Mort' 

gage^  Unregistered— Limitation  Aet  (X^  of  1877 J. 
—An  unregistered  document,  the  registration  of 
which  is  compulsory,  may  be  admissible  in  evidence 
for  a  collateral  purpose,  i.e.,  to  prove  admission  of 
liability  on  part  of  the  executant  sufficient  to  prevent 
a  claim  from  being  barred  by  the  Limitation  Act. 
MI7GVIBA3C  V.  GmiMVKn  Roy 

[L  I«.  B.,  28  Calc,  884 

8  Admissibility  of  unregis- 


tend  deed — CollateraJ  security  of  land. — A  bond 
for  money  in  which  land  is  pledged  as  a  mere  colla- 
teral security  is  not  one  of  the  instruments  defined  in 
cl.  2,  s.  17,  Act  XX  of  1866,  the  registration  of 
which  is  compulsory,  but  is  one  of  which  the  registra- 
tion is  optional  under  d.  7,  s.  18  of  that  law :  there- 
fore, in  a  snit  for  money  dne  on  the  bond,  the  reception 
of  the  bond  as  evidence,  thongh  not  registered,  is  not 
barred  by  s.  49.  Woodoy  Chaitd  Jaka  r.  Kityb 
MuKBUi 9  W.  B.»  111 


BESGIBTBATION     ACT    (in    OF    1877) 

— continued. 


9. 


Admissibility  in  evidence 


of  unregistered  deed  to  prove  debt — Suit  for  money 
due  on  mortgage, — In  a  suit  to  recover  a  sum  of 
money  due  on  a  mortgage,  the  mortgage-deed,  though 
not  registered,  was  admitted  in  evidence  to  prove  the 
debt.  BuTTOKBisTO  Doss  V.  Ehbttba  Chandba 
Bhuttaohabjbb      •  8  B.  L.  B.,  Ap.,  89 


10. 


Admissibility  in  evidence 


of  unregistered  deed  as  receipt  or  aoJcnowledg* 
ment  qf  debt— Deed  of  sale — Acknowledgment 
of  debt, — An  unregistered  deed  of  sale,  so  far  as  it  is 
a  receipt  or  acknowledgment  of  money  paid  or  an 
acknowledgment  for  old  debts,  is  admissible  in  evidence 
notwithstanding  s.  49,  Act  XX  of  1866.  A  portion  of 
an  unregistered  document  requiring  registration  is 
admissible  in  evidence,  when  such  portion  does  not 
relate  to  immoveable  property.  Shib  Pbasav  Doss 
9.  Anka  Pitrka  Dati 

[8  B.  li.  B.,  A.  C,  461 :  12  W.  B.,  486 

11.  — ; And  B.n^Admi>isibilify 

of  unregistered  sale^deed — Suit  for  specific  perform^ 
ance  of  contract  to  sell  land, — The  defendant 
executed  a  sale-deed  of  certain  land  to  the  plaintiff. 
The  instrument  bore  Rl  stamp  only.  The  plaintiff 
alleged  that  the  defendant  had  improperly  refused  to 
register  the  sale-deed  and  prayed  for  a  decree  compel- 
ling its  registration  and  for  the  possession  of  the  land 
in  question.  Held  that  the  unregistered  instrument 
was  admissible  in  evidence,  and  that,  in  any  case, 
secondary  evidence  of  its  contents  was  admissible, 
the  document  having  remained  unregistered  through 
no  fault  of  the  plaintiff.    Kaoappa  r.  Dbvu 

[L  li.  B.,  14  Mad.,  66 

12. -     -   -    Transfer  of  Property  Act 

CIV  of  1882 J,  s.  53—  Unregistered  mortgage — Suit 
on  personal  covenant  to  pay.— An  unregistered  mort- 
gage-deed executed  in  1885  contain^  a  personal 
covenant  by  the  mortgagors  to  pay  the  debt  secured 
thereby.  Held  the  mortgagee  was  entitled  to  sue 
on  the  covenant  and  obtain  a  personal  decree  against 
the  mortgagors.    Qoxaji  r.  Sttbbabayappa 

[L  li.  B.,  16  Mad.,  268 

18.  ~  Evidence f     Admissibility 

of  -^Mortgagc'bond, — An  unregistered  bond,  contain- 
ing a  personal  undertaking  to  repay  money  borrowed, 
and  also  a  hypothecation  of  land  above  RlOO  in  value 
as  security,  may  be  used  in  evidence  to  enforce  the 
personal  obligation.  Ulvattthnissa  alicts  Elahuak 
Bibi  r.  HosAiK  Khan 

[I.  li.  B.,  9  Calo..  620 :  12  C.  Ii.  B.,  20 


14. 


Document  creating  intere' t 


in  land,— A  document  which  gives  or  purports  to 
give  a  right  to  have  immoveable  property  brought  to 
sale  with  a  view  to  the  recovery,  out  of  its  proceeds, 
of  money  lent  (principal  and  interest),  is  an  instru- 
ment which  creates  an  interest  in  immoveable  pro- 
perty, and  as  such  canAot,  under  s.  49  of  the  Begistra- 
tion  Act,  be  received  in  evidence  without  being 
registered.  Eala  Chavd  Mititpvl  r.  Qopal  Cruit- 
DBB  Bhvttaohabjbb  .       12W.  B.,  188 
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15,  Suit  for  money  deerae  on 

mortgage'deed  oj  immoveable  property — Admiesi* 
hilitif  of  document  in  evidence, — A  sued  in  the 
Small  CatiBe  Court  on  the  covenant  of  a  mortgage- 
deed  for  a  money-decree.  The  deed,  being  unregis- 
tered, was  held  inadmissible  in  evidence.  Meld,  on 
reference  to  the  High  Court,  that  the  unregistered 
mortgage- deed,  being  in  its  terms  indivisible  and 
disclosing  one  transaction  only  which  it  would  be  im- 
perative on  the  plaintiff  to  prove  for  the  purpose  of 
making  out  his  ca«e,  was,  under  6.  49  cf  Act  VIII  of 
1871.  inadmissible  in  evidence  to  prove  a  fact  for 
which  registration  was  unnecessary.  Mattomqbhey 
D088EB  r.  Bamnabain  Sadkhav 

[I.  L.  B.,  4  Calc,  83 :  2  C.  I..  B.,  428 


16. 


Admistihilitg     of   docw 


ment  requiring  regitfration — Divitible  transaction, 
— When  a  transaction  is  indivisible,  and  the  registra- 
tion of  the  document  evidencing  it  is  by  l»w  com- 
pulsory, the  document  will  not  be  admissible  in 
evidence  if  i^ot  duly  registered  ;  but  when  the  trans- 
action is  divisible,— as  when  upon  a  loan  of  money  it 
is  agreed  (i)  that  the  loan  shall  be  secured  by  a  bond 
containing  a  covenant  for  repayment  of  the  sum 
advanced  with  interest  within  a  certain  time,  and 
also  (ii)  that  certain  designated  property  shall  bo 
hypothecated  as  collateral  security  for  the  repavment 
of  the  loan, — the  same  rule  does  not  apply,  and  an 
umegistcrcd  bond  for  the  amount  advanced,  with 
interest,  containing  a  further  provision  that  as  colla- 
teral security  for  the  amount  advanced  certain  pro- 
perty should  remain  hypothecated,  may  be  used  as 
evidence  of  the  loan,  although  inadmissible  to  prove 
the  hyix>thocation.  Kbishto  Lall  Ghosb  p.  Boko- 
3IALEE  Hot 

[I.  Jj.  B.,  5  Calc,  611 :  6  C.  Ii.  B.,  43 

17,  Admiseihility  ofunregif 

iered  bond  in  evidence  to  prore  money-debt — Colla- 
teral 9ecurily,—ln  order  to  secure  a  loan  of  iU20, 
the  defendant  executed  a  bond  to  repay  the  loan  with 
interest,  which  provided  tluit  by  way  of  collateral 
security  certain  immoveable  property  should  be  hypo- 
thecated. The  bond  was  not  registered.  In  a  suit 
upon  the  bond  praying  for  a  money- decree  against 
the  defendant  and  for  a  declaration  of  n  lien  upon  the 
property  hypothecated,  it  was  objected  that  the  bond 
was  inadmissible  in  evidence  by  reason  of  its  not 
being  registered.  Seld  that  the  bond  might  be  taken 
as  divisible  in  its  nature,  as  being  a  money-bond  with 
a  provision  that  certain  property  should  be  hypothe- 
cated as  collateral  security,  and  that  it  was  therefore 
admissible  in  evidence.  GouB  Chubn  Subma  «'. 
JiNTJT  Ali  .  .        11  C.  L.  B.,  166 


18. 


Unregistered    mortgage- 


bond  pledging  land — Consent  of  parties — Power  of 
Coitr^.— Where  land  of  the  value  of  UlOO  or  up- 
wards was  mortgaged  on  a  bond  which  was  not  re- 
gistered, as  it  ought  to  have  been,  under  the  Begis- 
tration  Act  in  force  at  the  time, — Keld  that  the  bond 
conldonly  be  sued  upon  as  a  ilioney-bond,  and  though 
the  suit  might  be  brought  in  a  Court  within  whose 
jurisdiction  the  land  was  not  utuated,  the  Judge 
would  have  no  right,  even  with  the  consent  of  the 
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BEQISTBATIOir    ACT    (in 

—  continued. 

parties,  to  deal  with  it  as  a  mortgage,  or  to 
decree  affecting  the  land  in  dispute.    S 

DUBEE  DbBIA  v.  SOWDAIOVEB  DbBIA 

C25 

19.   -  Admissibility  « j»    ^nV/r 

of  unregistered  deed  in  suit  to  recorer  deb€^  —  ijVlwrt 
an  instrument  purports  to  create  an  iaterc«^   in  Itl.- 
moveable  property  only  as  a  collateral  aedxritj-   far 
the  payment  of  money,  and  is  also  a  aimpl 
or  bend  for  the  payment  of  a  debt,  and  where 
is  sought  to  be  given  to  the  insi^ment  cmly 
simple  contract,  it  is  admissible  in  evidence  in  st  ssic 
to  recover  the  debt,  though  it  has  not  been 
So  far  as  it  is  a  contiuct  for  the  payment  of 
is  an  instrument  the  registration  of  which 
optional  by  s.  18  of  Act   XX  of  1866.     Vsza:jLrA 
Padxacuy  v.  MooBTHr  Pad Y ACHY      43Cad.y  174 


9. 


20. 


Instrument  creainm^    it 


terest  in  immoveable  property — Suit  for  nson^sf^^hi. 
— The  plaintiff  sued,  as  the  assignee  of  a  incrtg'«^ee 
of  immoveable  property,  to  recover  the  amount  of  t2i# 
debt  from  the  mortgagor  in  pursuance  of  an  cxpreas 
contract  to  pay  the  debt  contained  in  the  mortgage. 
The  mortgage  was  executed  before  the  RegistT«.tios 
Act  (XVI  of  1864)  came  into  operation.     The  asR^n- 
nicut  to  the  plaintiff  was  executed  after  the  B  eg  i  sana- 
tion Act   (XX  of  1866)   became    Uw.      Seld    per 
BiTTLBSTON,  Innbs,  and  COLLETT,  JJ.y   that    the 
assi^irnment,  being  an  instrument  operating  to  create 
an  iutei-est  in  immoveable  property,   and  as  snr^ 
requiring  to  be  registered  tinder  s.  17  of  Act  XX 
of  1806,  was  not  admissible  in  evidence  in  a  suit 
to  enforce  the  personal  obligation  only.     Fer  Scot- 
land, C.J, — That  an  instrument  which  has  the  tiro- 
fold  operation  of  a  simple  contract  or  bond  to  pay 
a  debt  and  a  collateral  mortgage  security  for  the  debt 
is  admissible  in  evidence  for  the  purpose  of  proving: 
the   simple    contract    debt.     AcHoo    Batahav    r. 
Dhak7Bam      ....       4  Mad.,  578 

21.  _    _  .  Admissibility  of  unre^if 

tered  document  in  which  land  is  pledged  at  a  colla- 
teral security  in  a  suit  to  enforce  the  personal  seem' 
nVy.— Under  the  prt visions  of  s.  49  of  Act  VIII  of 
1871,  an  unregistered  bond,  though  immoveable  pro- 
perty be  made  by  the  terms  of  it  collateral  aecnrity, 
is  admissible  in  evidence  in  a  suit  to  enforce  the 
personal  liability  of  the  person  executing  the  bond. 
It  is  only  excluded  where  it  is  offered  as  evidence  of 
a  transaction  affecting  immoveable  property.  Sbsha- 
THBi  Aysenqab  v.  Sankaba  Ayen      7  Mad.,  2Sd 


22. 


Admissibility  in  eridemcti 


of  document  inadmissible  under  Act  XX  of  1886 
as  u  ot  being  registered  —  Suit  /or  money-itebt  oa 
document, — A  suit  was  brought  to  recorer  money 
secured  by  a  mortgage  in  writing  of  immoveable 
property  made  in  1870  whilst  theBegistration  Act  XX 
of  1866  was  in  force.  By  Act  XX  of  1866  the 
document  was  not  admissible  in  evidence  even  to 
enforce  the  demand  for  money,  the  docnment  not 
having  been  registered.  By  Act  VIII  of  1871 
(the  Registration  Act)  the  document  was  rendered 
admissible  when  the  suit  was  brought.    Mtld  that 
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— ootUinited, 

the  document  was  admissible  in  evidence.     Gvdttbi 
Jaoaitnadhak  v.  Bafaea  Bavavita  7  Mad^  848 

S8. and  8.  17— S€ff titration 

j±ct,  187  i,  s,  17 — Decree— Imtrumenl— Admit* 
sibilitif  in  evidence, — Where  a  decree  contained  a 
charge  on  immoveable  property^ — Held  that  it  was 
admissible  in  evidence  under  s.  49  of  Act  VIII 
of  1871  without  registration  under  s,  17.  S.  17  of 
the  Begistration  Act,  1871,  expressly  excludes  such 
decrees.  Pvamanahdas  Jiwaitdas  «.  Vaixabdas 
Wauji  .     I.  L.  B.,  11  Bom.,  506 


and  8. 17 —  Unregiatered 

conveyance — Covenant  to  pay  money  contingent  on 
ejectment — Suit  for  money  dismissed. — By  an  un- 
registered document  A  stipulated  that  ^should  enjoy 
certain  land  for  a  term  of  years  in  order  that  a  debt 
and  interest  mi<{ht  be  liquidated  by  receipt  of  profits, 
estimated  at  a  fixed  sum,  and  it  was  provided  that,  if 
B'u  possession  was  disturbed  in  the  meantime,  A 
should  pay  the  balance  of  the  principal  then  due  and 
interest  from  the  date  of  the  loan.  B,  having  been 
ejected,  sued  A  upon  the  covenant  to  pay  •  Meld  that, 
as  the  covenant  to  pay  depended  on  the  principal 
contract,  which  could  not  be  proved  for  want  of 
registration,  B  could  not  recover.  Vbhkatbatcpu  r. 
Pafi  .  .         .     ,  1. 1>.  B.,  8  Mad.»  182 

25.  Admissibility  in  evidence 

of  unregistered  hond— Suit  for  money  due  on  bond. 
— Held  by  Copch,  C,J„  following  the  decisions  of 
the  Calcutta  and  Madras  High  Couits,  but  doubting, 
that  an  unre^sterod  bond,  whereby  im  noveable  pro- 
perty was  pledged  by  way  of  collateral  security, 
is  admissible  in  evidence  where  effect  is  sought  to  be 
given  to  it  for  the  purpose  of  obtainins?  a  decree 
for  the  money  duo  under  it.  Tukabam  Vituoji  v. 
Khandoji  Malhabji      .     .    6  Bom.,  O.  C,  184 


26. 


Admissibility  in  evidence 


of  unregistered  bond— Suit  for  money  due  on  bond. 
— Where  a  bond  or  other  instrument  creating  an 
interest  in  land  also  contains  a  distinct  prombo  to  pay 
the  money  due  under  it,  such  bond  or  instrument 
is  evidence  in  a  suit  brought  to  recover  the  money 
only.  Sakgafpa  bin  Ninoappa  r.  Basappa  bin 
Pabappa     ....       7  Bom.9  A.  C,  1 


27. 


Admissibility  in  ecidence 


of  unregistered  bond — Suit  for  money  due  on  bond, 
— An  unregistered  bond  containing  the  conditi  )n  that 
the  lender  will  get  possession  of  certain  land  in  default 
of  payment  by  the  borrower  within  a  specified  time  is 
admissible  in  evidence  in  case  the  lender  sues,  not  to 
enforce  any  charge  or  lion  sgainst  the  land,  bnt  seeks 
for  personal  relief  in  the  shape  of  a  decree  against  the 
defendant  for  the  payment  of  the  bond-debt.  Bshb be 
Bai  f .  Br^DCOT  Bai 

[8  Agra»  60:  Agra,  F.  B.,  Ed.  1874, 142 


28. 


Admissibility  in  etidence 


of  unregistered  bond — Suit  for  money  due  on  bond. 
— Althoagh  a  bond  which  creates  an  interest  in  land 
as  security  for  the  debt  is  inadmissible  in  evidence  if 
unregistered,  it  may  be  adduced  as .  evidence  of  the 
debt,  and  a  money-decree  may  be  given  on  the  basis 
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— continued. 

of  it  for  the  sum  secured  by  it.    Sbeta  Kuxwar  o. 
Jugvbnath  Pbbbhad        .  8  Agra,  170 


Suit  for  money  on  unre* 

yistered  mortgagcbond — Promise  to  pay. — Where 
the  debtor  by  an  unregistered  bond  acknowledged  the 
debt  and  promised  to  pay  and  subsequently  on  his 
failure  to  pay  on  a  certun  date  stipulated  for  its  re- 
covery by  sale  of  the  hypothecated  property, — JSeld 
that  a  suit  could  be  maintained  on  the  personal  promise 
to  pay.    Nbhdhabi  Boy  v.  Bibsbssabi  Euhabi 

[2  C.  W.  N.,  591 

80, Conveyance  containing  ac 

Itnotcledgment  of  debt.— O  owcdB  i)  3,500,  andexe- 
cuted  a  conveyance  of  certain  land  to  B,  for  which 
such  debt  was  partly  the  consideration.  In  such 
conveyance  O  acknowledged  his  liability  for  the  debt, 
but  he  died  before  it  xvas  registered  and  it  did  not 
operate.  In  a  suit  against  &'b  widow  for  the  debt,  — 
Held  that,  notwithstanding  the  conveyance  was  not 
rcgistcTed,  it  was  admissible  as  evidence  of  the  ac- 
knowledgment by  O  of  his  liability  for  the  debt. 
Kbubhalo  v.  Bbhabi  Lal      I.  L.  B.,  8  AIL,  523 


81. 


Unregistered  bond  hypo' 


thecating  immoveable  property  as  collateral  secw 
rittf — Admistibility  of  bond  as  evi'ience  of  the 
money-obligation  -Effect  of  noU'registration. — 
A  bond  whereby  a  person  obliges  himself  to  pay 
money  to  another,  and  at  the  same  time  hypothecates 
immoveable  property  as  collateral  security  for  such 
payment,  although  the  money-obligation  is  of  the 
value  of  one  hundred  rupees,  and  the  bond  is  not 
registered,  can  be  received  in  evidence  in  support  of  a 
claim  to  enforce  the  money  •obligation.  In  thb 
matteb  op  the  petition  op  Shko  Dial  r.  Pbag  Dat 
Mibb I.  It.  B.,  3  All.,  229 


82. 


Unregistered    bond  for 


the  payment  of  money  hypothecating  immoveable 
property — Admissibility  in  evidence  of  the  bond  in 
support  of  a  claim  for  money  —Mortgage. — On  the 
3rd  February  1871  the  defendants,  having;  borrowed 
Bl>GOO  from  the  plaintiffs,  executed  in  favour  of  the 
latter  an  instrument  in  which  they  mortgaged,  by 
way  of  conditional  sale,  certain  immoveable  property 
as  security  for  the  loan,  and  in  which  it  was  provided 
that  they  should  pay  certain  interest  on  such  sum 
annually,  and  should  pay  such  sum  on  the  expiration 
of  five  years  from  the  date  of  such  instrument,  and  in 
the  event  of  failure  in  these  respects  that  the  plaintiffs 
might  apply  for  foreclosure.  On  the  !  8th  January 
1879  the  plaintiffs  sued  the  defendants  for  the  balance 
of  such  sum  and  interest,  waiving  theii*  claim  on  such 
property  and  suing  for  such  balance  as  a  simple  debt, 
as  such  instrument  was  not  registered.  Held,  follow- 
ing Sheo  Dial  v.  JPrag  Dat  Jfisr,  I.  L.  R.,  3  All.» 
229,  that  inasmuch  as  such  instrument  involved  a 
personal  obligation  of  the  defendants  distinct  and 
severable  from  the  obligation  in  respect  of  such 
property,  such  instrument,  notwithstanding  it  was  not 
registered,  was  admissible  as  evidence  in  support 
of  the  claim  to  enforce  that  money-obligation ;  and  it 
was  also  admissible  in  proof  of  the  fact  that  the  debt 
was  not  exigible  from  the  defendants  until  on  and 
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after  the  expiration  of  five  years  from  tbe  date  of  the 
loan.     Lachman  Si>'OU  r.EEBRi 

[L  L.  B.,  4  AU.,  8 


88. 


Admitsihility  of  unregia* 


tered  deed— Specific  performance,  Suit  for,— -4 
bronglit  a  suit  in  tbe  iMnnsifB  Court  against  B 
and  Ci  alleging  that  they  bad  sold  outright  to  bim  by 
snf-lcobala  certain  landed  property  for  fiSGO,  iivbicb 
was  duly  paid,  and  the  kobaUi  was  executed;  that 
possession  was  given  to  him ;  that  J?  and  C  set  up 
before  tbe  Deputy  Begistrar  fraudulent  objections  to 
tbe  effect  that  a  stipulation  to  return  tbe  property  to 
the  vendors  on  tbe  repayment  by  them  of  tbe  consi- 
deration-money bad  not  been  embodied  in  tbe  deed, 
and  that  part  of  tbe  consideration-money  was  still 
unpaid;  that  therefore  tbe  Begistrar  refused  to 
execute  tlie  deed ;  that  in  fact  there  was  no  such  sti- 
pulation as  8(t  up  by  £  and  C,  and  that  tbe  whole  of 
the  purchase* money  was  paid ;  and  it  was  stated  in  tbe 
conclusion  of  the  plaint  that  the  suit  bad  been  insti- 
tuted to  set  aside  the  fraudulent  objections,  and  to 
establish  the  full  title  of  ^  as  purchaser.  Held 
(MiTiEB,  J.,  dissenting)  that  the  suit  would  not  lie. 
The  unregistered  deed  could  not  be  admitted  in  evi- 
dence, nor  parol  evidence  of  tbe  contract  be  given 
under  which  A  alleged  that  he  acquired  bis  title.  A 
onght  to  have  proceeded  under  s.  83  of  Act  W 
of  ]  866.  Rahmatulla  r.  Sabiutvlla  Kaoohi 
[1  B.  li.  B.,  P.  B.,  68 :  10  W.  R,  F.  B.,  61 

Maboued  Ohid  r.  Kaleb  Pes  shad  Singh 

[24  W.  B.,  820 

Fati  Chaitd  Sahv  v.  Lilahbbb  Sura  Dab 

[9  B.  L.  B.,  488 :  14Moore'B  I.  A.,  129 

16  W.  B.,  P.  C,  26 


84. 


Suit  for  breach  of  cove 


nant— Admieeihiliiy  i%  evidence  of  unregistered 
document. — In  a  suit  for  breach  of  a  covenant  to 
register  contained  in  an  unregisterd  mortgage-deed, 
the  defendant  cannot  plead  tbe  non-registration  of  the 
instrument  for  the  purpose  of  protecting  himself. 
Such  a  deed  is  admissible  in  evidence  for  a  collateral 
purpose  without  being  registered.  Sham  Kabatav 
Lal  v.  Kbimajit  Matob      .    4  B.  Ij.  B.,  F.  B.«  1 

S.  C.  Sham  Nabain  Lauj  v.  Khbmajbbt  Matob 

[12  W.  B..  F.  B.,  11 


86. 


Suit  for  pott eteion  based 


on  unregistered  deed  -Suit  to  enforce  registration. 
— Seld  that  a  suit  for  possession  based  merely  on 
an  unregistered  sale-deed  must  fail,  such  unregistered 
sale-deed  being  inadmissible  as  evidence  in  any  civil 
proceeding  under  s.  18,  Act  XVI  of  1864.  Kbisbbk 
KiBHOBB  Chuitd  V.  Mahombd  Zueahoollah 

[Agra,  F.  B.,  148:  Ed.  1874,  lU 

86. Unregistered      indigo 

"sattah" — Admissibility  in  evidence  of  claim  for 
damages. — S  gave  M  a  lease  of  certain  land,  which 
was  required  by  law  to  be  registered,  but  which  was 
not  registered,  in  which  it  was  stipulated  that,  if  be 
failed  to  deliver  any  portion  of  such  land,  he  should 
pay  damages  at  a  certain  rate  per  bigba  in  respect  of 
the  portion  not  delivered,  and  in  which  such  land  was 
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* 

hypothecated  as  security  for  the  payment  of  such 
damages.  ^'  having  failed  to  deliver  a  portion  of 
such  land,  Jf  sued  him  for  damages  in  respect  of  such 
portion  according  to  the  terms  of  the  lease,  not  seeking 
to  enforce  the  byvotbecation,  as  tbe  lease  was  not 
registered,  but  seeking  only  a  money-decree.  Seld 
that  tbe  lease,  being  unregistered,  could  not  be 
received  as  evidence  even  cf  S'%  personal  liability 
thereunder.  Sheo  Dial  v.  Frag  Dai  Alisr,  I.  L.  I{., 
3  All.,  229,  distinguished.  Mautik  v.  Sheo  Raic 
Lal     ....        I.  L.  B.,  4  AIL,  282 


87. 


Admissibilitg  in  evidence 


— Suit  for  damages  for  breach  of  covenants  in  un- 
registered deed — Document  containing  covenants  for 
title— Act  III  ofJ877,  s.  17 — Est  op  pel. —S  L,  by 
a  deed  of  gift  of  16th  February  1847.  granted  and 
assured  to  3,  bis  daughter,  certain  immoveable 
property.  By  a  subsequent  unregistered  deed  of  gift 
of  !5tb  July  1865,  8  L  purported,  in  consi- 
deration of  natural  love  and  affection,  to  grant  and 
convey  the  same  property,  tbe  value  of  which  ex- 
ceeded lilOO,  to  J9  J2,  the  husband  of  S,  his  heirs, 
executors,  administrators,  and  assigns.  The  last- 
mentioned  deed  contained  covenants,  on  the  part  of 
5  X,  bis  heirs,  executors,  and  administrators,  with 
B  B,  his  heirs,  executors,  admintstrarors,  and  assigns, 
for  title  to  "the  hereditaments  and  premises  herein* 
before  expressed  to  be  hereby  granted  and  assured 
unto  and  to  the  use  of  tbe  said  ti  B,  his  heirs,  execu- 
tors, administrators,  and  assigns."  S  died  in  the  life- 
time of  B  B,  who  in  1 867  mortgaged  the  premises 
comprised  in  the  deed  of  16th  July  1865,  and  died 
in  1868.  In  1870  the  mortgagee  sold  the  premises  by 
>buction,  under  the  power  of  sale  contained  in  the 
mortgage-deed ;  the  plaintiff  became  the  purchaser ; 
and  the  mortgagee,  on  24th  March  1871,  executed  to 
him  a  conveyance  of  the  premises,  which  were  then 
in  the  possession  of  the  surviving  members  of  the 
family  ot  B  B  and  S,  The  plaintiff,  having  failed 
in  a  suit  for  ejectment  against  the  parties  in  I'oeses- 
sion,  who  relied  on  the  prior  gift  to  S,  sued  the reire- 
sentatives  of  S  L  for  damages  for  breach  of  the 
covenants  for  title  contained  in  the  unregistered 
deed  of  the  15tb  July  1865.  ^6/<2  thatthongh,  as 
in  Tukaram  v.  Khandoji,  6  Bom.,  O.  C,  1S4,  and 
Sangappa  v.  Basappa,  7  Horn.,  A.  C,  1,  an  unregis- 
tered document  requiring  registration  may  be  admitted 
in  evidence  for  certain  purposes,  yet  it  cannot  be 
looked  at  so  far  as  it  affects  the  immoveable  property 
ccmprised  therein,  nor  so  far  as  it  is  evidence  of  any 
transaction  affecting  such  property,  and  that,  exclud- 
ing the  part  of  the  document  of  15tb  July  1865 
which  purported  to  be  the  conveyance  to  B  B,  the 
covenant  for  title  sued  on  in  the  present  suit  was 
itself  ambiguous  and  nncertun ;  and  there  bemg 
nothing  to  connect  the  premises,  to  which  the  covenant 
related,  with  the  premises  conveyed  to  tbe  plaintiff,  no 
breach  of  the  covenant  sued  upon  had  been  proved. 
The  Court  being  precluded  by  the  operation  of  the  Be- 
gistration  Act  (III  of  1877)  from  looking  at  the  deed 
of  15th  July  1865  so  far  as  it  was  a  conveyance,  the 
defendants  were  not  estopped  from  contending  that, 
nothing  having  passed  under  it  to  ^  jBf  noth&ig  had 
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passed  to  the  plaintiff  under  the  subsequent  deeds,  and 
that  consequently  the  plaintiff  was  not  entitled  to 
maintain  this  suit.  Bajct  Balv  v.  Kbibhnabat 
Bamohajtdba  I.  li.  B.,  2Bom.,278 


38. 


and  8«  11  '^Covenant  in 


unregliieredUate^Suit  for  apeeifio  performance, 
— The  plaintiff  leased  a  house  to  the  defendant  for 
three  years  by  an  unregistered  instrument  which  con* 
tained  a  covenant  by  the  lessee  that  he  would  pur- 
chase the  honse  at  a  certain  price  on  an  event  which 
took  place.  The  pluntiff  now  sued  for  specific  per- 
formance of  the  covenant.  Held  that  the  unrep^s* 
tcred  instftiment  was  not  admissible  in  evidence.  The 
covenant  sought  to  be  enforced  depended  on  the  lease, 
and  the  latter  being  invalid  fur  want  of  regbtration, 
the  former  must  also  fail  t  the  suit  therefore  should 
be  dismissed.    Sambatya  «.  OAir^ArrA 

[I.  L.  R.;id  MacL,  808 

38. ' Admi$$ih\lity  in  e  vidence 

independently  of  document  eued  on  when  unregie- 
tered. — In  a  case  where  it  is  made  to  api>ear  that  the 
cause  of  suit  arises  upon  a  document  which  by  law 
requires  registration,  but  has  not  in  fact  been  regis* 
tered,  the  plaintiff  cannot  be  permitted  to  establish  a 
claim  independently  of  the  document,  the  existence 
of  which  is  shown.    Bamfbbbhad  r.  Mbwa  Koobb 

[2  N.  W.,  12 

MoovA  r.  Jby  Mitnovl  SnraH  .    4  If.  W.,  164 

Kabooluk  «.  Sbuvbbbib  Ali     .    11 W.  B.,  16 

Unless  it  is  apparent  that  such  document  Is  not 
the  foundation  of  his  suit.    Sawabtbb  r.  Sbwa  Bax 

[2  N.  W.,  85 


40. 


Unregitiered    kahuliai — 


Suit  for  r0«/.— Where  the  contract  between  the 
parties  to  a  rent  suit  is  in  no  way  disputed  or  denied, 
and  the  fact  of  certain  lands  having  been  taken  at  a 
certain  rent  is  admitted,  the  only  issue  being  whether 
the  rent  has  been  paid  or  not.  the  case  may  be  tried 
notwithstanding  that  the  kabuliat  is  inadmissible  by 
reason  of  non-registration.  Dibovath  Mookbbjbb 
r.  Dbbnath  Moosebjeb  14  W.  IL,  429 


41, Inadmiseibilitg  for  vant 

of  registration — Eridenee  in  suit  on  document, — 
In  a  suit  upon  a  razinama,  the  execntioa  of  which 
was  admitted  by  the  defendants,  which  purported  to 
create  an  intereiit  in  immoveable  property,  the  Civil 
Judge  dismissed  the  suit  because  the  document  had 
not  been  registered  in  accordance  with  Act  XVI 
of  1864,  s.  18.  Hefd  (reversing  the  decree  of  the  Civil 
Judge)  that  the  existence  of  the  agreement  not  having 
been  disputed,  its  production  was  not  necessary,  and 
that  the  plaintiff  was  entitled  to  whatever  relief 
the  effect  of  the  plaint  and  answer  taken  together 
would  entitle  him  on  the  admission  of  the  defendant. 
CbBDAMBABAX  CHBTTr  «.  Kabqitaltayalakgafult 
Tatbb 8  Mad.»  842 

See  Bbza  Ali  v.  Bbikuv  Khak  .  7  W.  B.^  884 

where  the  only  disputed  point  being  the  fact  of  pay- 
ment for  which  the  production  cf  the  kabnliat  was 
unnecessary,  the  dismissal  of  the  suit  Ibr  its  no  i- 
registration  was  held  unjustifiable. 
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42. Inadmiteihilitg  of  evi- 
dence where  regieirahle  document  is  not  regietered, 
— The  plaintiff  sued  the  defendant  to  recover  rent  due 
upon  a  muchilka  executed  by  the  defendant.  The 
defendant  admitted  that  he  occupied  the  land  under 
the  express  contract  contained  in  the  muchilka.  The 
muchilka  was  a  document  the  registration  of  which 
was  compulsory  under  the  Brgistration  Acts,  but 
was  not  registered.  Held  that  the  plaintiff  could  not 
establish  his  case  without  putting  the  muchilka  in 
evidence,  and  it  was  inadmissible,  not  having  been 
registered.    Morbis  r.  Safamtbeetha  Pillat 

[6  Mad.,  46 


48. 


Evidence    where  contract 


is  unregistered  and  therefore  inadmiseihle, — Where 
defendant,  after  executing  a  bill  of  sale  in  respect  of 
certain  lands  and  receiving  the  full  amount  of  pur- 
chase-money sgreed  upon,  had  i-epudiated  the  contract 
and  refused  to  make  over  possession,  it  was  held  that, 
though  the  fact  of  the  deed  of  sale  not  being  regis- 
tered precluded  it,  under  s.  18,  Act  XVI  of  1864,  from 
being  admitted  as  evidence,  yet  plaintiff  was  not  ex- 
cluded from  showing  by  other  evidence  that  he  per- 
formed his  part  of  the  contract.  There  is  nothing  in 
that  section  which  says  that  no  contract  purporting 
to  create  or  transfer  any  right,  title,  or  interest  in 
land  shall  be  reco^^niied  by  the  Civil  Court  unless 
reduced  to  writin^r.  Held  also  that  there  was  no 
reason  why  plaintiff  should  not  be  permitted  to  show 
that  non-registration  was  owing,  not  to  any  fault 
of  his  own,  but  to  the  fraudulent  conduct  of  his  adver- 
saries Helalooddbbn  V,  Cbowdhsj  Abdool 
Suttab 9W.  B.,  851 

44. 1 Unregistered     document 

with  possestion—Svidenee  of  posset sion. — An  un- 
registered document,  when  followed  by  delivery  of 
possession,  may  be  used  as  evidence  of  that  possesjiion. 
Lalla  Qofbb  Chand  r.  Liakvt  Hossbiit 

[26W.B,211 


45. 


Admissihilify  in  evidence 


— Intention  of  parties,— A  sued  B  for  recovery  of 
possession  of  land  which  he  alleged  had  been  sold 
to  him  by  B  under  a  bill  of  sale.  The  bill  of  sale 
had  been  duly  registered  and  was  not  disputed  by  B, 
but  B  produced  an  unregistered  ikraniamah,  executed 
by  A,  to  prove  that  the  sale  was  not  absolute,  but 
only  by  way  of  mortgage.  B  alleged  that  the  terms  of 
the  bill  of  sale  were  qualified  and  explained  by  the 
ikramamah.  Held  that  the  ikramamah  was  bad- 
missible  in  evidence,  as  it  had  not  been  registered 
under  s.  13  of  Act  XVI  of  1804,  but  that  the  Court 
might  look  at  other  and  independent  evidence,  viz,, 
the  acts  and  conduct  of  the  parties  to  throw  a  light 
upon  their  intention.  Pababdi  Sahani  v,  Mahombb 
H098EIK  1  B.  li.  B.9  A.  C.9  87 


46.  -^^ Agreement  to  have  deed 

of  partition  drawn  up,  -An  agreement  to  have  a  deed 
of  partition  drawn  np  in  a  particular  form,  even  if 
not  admissible  in  evidence  without  registration,  can 
be  pot  in,  unrenstercd,  as  evidence  of  the  intention 
of -the  parUes.    liBic  Box  v,  Lalvvk  Bot 

[2&  W.  R,  876 
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47,  — 


Receipt  for  turns  paid  on 


bond  hypoiheeaiitig  immoreahle  property — Admit* 
tibility  in  evidence — Parol  evidence — Actio/ 1672, 
t»  91,  illvt.  fe).—k  receipt  for  Bums  paid  in  part 
liquidation  of  a  bond  I13  pothecating  immoveable  pro- 
perty must  be  registered  under  the  provisions  of  s.  17 
of  Act  VIII  of  1871  to  render  it  admissible  as  evi- 
dence under  s.  49  of  tlie  said  Act.  Under  iHus.  {e), 
s.  91  of  Act  I  of  1 872,  such  payments  may  never- 
theless be  proved  by  parol  evidence,  which  is  not  ex- 
cluded owin^  to  the  inadmissibility  of  the  documentary 
evidence.    Dalip  Sikgh  r.  DuRaA  Teas  ad 

[LIi.B.,lAlL,442 


4o« 


-Proof  of  unregistered  mort- 


gage hy  tubtequent  admit sion  rejected — Eviffence 
Act,  t,  65  (bJ.—The  defendant  in  an  ejectment  suit 
cliamed  to  be  in  possession  undiT  a  mortgage  deed 
for  HliOOO,  executed  in  1865,  but  not  rrgistercd,  and 
a  second  mortgsge-dced  fir  K 50  of  the  same  date,  in 
which  the  first  mortgage  was  recited.  Seli  that  by 
virtue  of  s.  18  of  the  Brgistration  Act,  1864,  the  first 
mortgaffC-deed  conld  not  be  put  in  evidence,  and  that 
the  defendant  could  not  give  secondary  evidence 
thereof  under  s.  65  (b)  of  the  Evidence  Act. 
DlYBTHI  Vasada  Atyavgab  V.  Kbishnasavi 
ATYAnaAB  L  li.  B.,  6  Mad.,  117 

49.    ' Landlord   and    tenant 

Sntry  under  unregittered  leate  -  Holding  over — 
Proofoftermtofleate,—  The  plaintiff  sued  in  1881 
to  recover  certain  land  and  arrears  of  rent  from  the 
defendant,  alleging  that  the  defendant's  ancestor 
entered  on  the  land  as  a  tenant  in  1865  under  a  lease 
f cr  five  years,  which  was  not  registered.  The  defen- 
dant denied  the  lease  of  1865,  admitted  that  she  was 
the  tenant  of  the  land,  but  denied  that  she  could  be 
ejected,  and  claimed  to  deduct  from  the  rent  certain 
emoluments.  Held  that  the  plaintiif  could  not  prove 
the  tenancy  alleged  in  the  plaint,  inasmuch  as  the 
lease  of  1865  was  not  registered,  and  therefore  could 
not  eject  the  defendant.    Nakoali  v,  Bamak 

[I.  li.  B..  7  Mad.,  226 


60. 


Un  regitieredleate  — 

Proof  of  tenancy  tfjeetmeni — Occpuancy  right t* — 
If  a  contract  of  lease  is,  for  want  of  registration, 
ineifectual,  the  landlord  is  not  debarred  from  giving 
other  evidence  of  a  tenancy  and  requiring  the  Court 
to  adjudicate  on  his  right  to  eject.  Dictum  in 
JSangali  v.  Raman,  L  L»  R*,  7  Mad,,  226,  observed 
upon.  Ybitkataoibi  v,  Baghaya.  Zamikdab  ov 
Vbnkatagibi  r.  Baghaya    I.  la.  B.,  9  Mad.,  142 


61. — "Effect  of  a  regittered  in* 

ttrument  confirming  a  prior  one  of  the  tame  purport 
not  regittered. — An  instmment  purporting  to  assign 
a  right  in  immoveables  of  more  tlian  the  value  of 
HlOO  [s.  17,  sub-8.  (b),  of  Act  III  of  1877],  being 
unregistered,  was  ineffectual  to  affect  the  title 
of  the  purchaser.  Some  yrars  after,  the  parties 
executed  a  deed  of  conveyance,  making  the  same  as-- 
signment,  confirming  the  former  instrument,  and  set- 
ting it  forth  in  a  schedule.  The  latter  instrument 
was  registered.  In  &  suit  in  which  the  ownership  of 
the  property  was  ocntested,  — f  «/<£  that  the  fact  of 


BEQISTBATION    ACT    (HI    OP       ISTT) 

—  continued, 

the  prior  deed  not  having  affected  the  propex-tjr,  heing 
unregistered,  was  no  reason  why  the  deed  a£^CT^r«nb 
registered  sl.ould  not  be  admitted  as  evidenee  o£  title. 
In  this  there  had  been  nothing  contrayening  ^be  object 
of  the  Begistration  Act.    MxtchbUi  v.  Matmuma.  Das 

[L  U  B^  8  .AIL,  6 
li.B.,121. 

62.  Inadmittibility  im 

of  unregittered  deed — Secondary  etid* 
denee  Act,  s.  91.—  Plaintiff  alleged  that  A  ao<]  ^  ]»d 
sold  and  conveyed,  by  an  unregistered  deed,  certaia 
land  to  the  penon  under  whom  he  claimed.  Tlie  deed 
being  inadmissible  in  evidence,  R  was  called  to  prore 
the  sale.  Held  that  R*b  evidence  should  ha^e  beec 
rejected,  as  secondary  evidence  of  the  nnreg;utered 
deed  could  not  be  received.  Bax  CHtnrDXB  HaJuDAM 
V.  QoBiND  Chttnpbb  Sbk        .        1  C.  Ii. 


63. 


Unregistered  da 


Admissibility  of  other  evidence  where  dmenwe^mi  is 
not  admiitsible— 'Admission.— The  pUintiif  ra.ed  to 
recover  certain  immoveable  property  sold  to  lum  by 
the  first  defendant  by  a  registered  deed  of  sale  executed 
on  the  2drd  of  July  1868.    The  second,  third,  aod 
fourth  defendants  pleaded  a  sale  to  them  by  the  same 
party,  the  first  defendant,  on  the  23id  March  1867, 
and  that  the  first  defendant,  after  receivings  conaider- 
ation  in  full,  had  improperly  refused  to  have  their 
deed  of  sale  registered.     The  provisions  cf    a.   99 
of  the  Begistration  Act  of  1866  precluded  the  recep- 
tion in  evidence  of  the  prior  unregistered  instmineDt 
of  conveyance,  but  the  lower  Courts  held  that  certain 
admissions  made  by  first  defendant  in  an  inqairy  held 
before  the  registration  ofiicer  were  admissible  in  evi- 
dence to  prove  the  sale  to  third  and  fourth  defen^mta. 
The  suit  wss  therefore  dismissed  with  costs.     Upon 
special  appeal,— iTe/c^   by  IvirES  and  Kjkdkrsixt, 
J  J.,  that  the  admissions  made  by  first  defendant  were 
evidence  against  plaintiff,  as  made  by  one  from  whom 
plaintiff  derived  his  Htle,  but  that  the  pronakms  of 
the  Begistration  Act  precluded  any  effect  being  given 
to  the  uJe  evidenced  by  such  admisnons  ;  there  being 
a  writing,  the  sale  could  not  be  proved  by  mere  end 
evidence.    By  Ikkbs,  J. — The  term  **  instrument," 
in  s.  49  of  Act  XX  of  1866,  is  used  on  the  under- 
standing that  the  writing  is  not  merely  evidenee  of 
the  transaction,  but  is  the  transact'on  itself.    Somr 
GuBUKHAL  r.  Bakgamhal    .  7  Mad.,  18 

64.  Suit  to  compel  registraticn 

— Evidence  of  contract-  Document  being  unrrffif 
tered  held  inadmissible  to  prove  the  eonfraei  sought 
to  be  regittered. — The  defendants  agreed  to  let  certain 
premises  to  the  plaintiff  for  a  term  of  three  years 
from  the  1st  of  Kovcmbir  1883  at  a  monthly  rent  of 
B200.  Subsequently  to  the  making  of  the  agreement, 
viz.,  on  the  17th  January  1884,  the  plaintiff 
caused  a  writing  to  be  prepared,  whic^,  as  he  alleged, 
contained  the  terms  of  the  lease  agreed  on,  and,  having 
signed  it,  handed  it  over  to  the  defendants.  The 
defendants  did  not  sign  it,  and  the  document  remained 
with  them.  The  plaintiff  alleged  that  he  did  not  ask 
the  defendants  to  sign  it,  as  uie  defendants  told  him 
they  would  get  a  copy  of  it  prepared,  wldch  they 
would  sign  and  send  to  him.    The  defendants  alleged 
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tbat>  at  the  time  the  dccnment  was  given  to  tbem  by 
the  plaintiff,  tliey  objected  to  it  on  tbe  ground  that  it 
was  incomplete,  intismuch  as  it  did  not  contain  two  of 
tbe  teims  agreed  on  which  prohibited  the  plaintiff  from 
sub-lotting  or  altering  the  premiseB,  and  required  him 
to  maintain  them  in  their  then  existing  condition.    The 
plaintiff  denied  these  allegations  of  the  defendants. 
in  May  1884  the  phuntiff,   through   his  attcimeys, 
called  upon  the  defendants  to  lodge  the  document  for 
registration.     The  defendants  refused,  and  the  plain- 
tiff filed  the  present  suit,  pray ing—(l)  that  the  defen- 
dants might  be  ordered  to  lo:lge  the  said  document  for 
registration  and  do  all  such  acts  as  might  be  necessary 
to  obtain  registration  thereof ;  (2)  that,  if  necessary, 
another  Kimilar  dicnuient  might  be  prepared  and 
registered ;  (3)  that,  in  the  alternative,  the  defendants 
should  pay  li4,000  damages.    At  the  trial  the  plain- 
tiff raised  {inter  alid)  an  issue  as  to  the  truth  of  tbe 
defendants'  allegation  that  the  agreement  of  lease 
coifiprised  terms  forbidding  the  plaintiff  to  sub-let  or 
alter,  etc.    The  defendants  objected  to  the  preposed 
issue.      In  the  course  of  the  hearing  the  plaintiff 
tendered  the  document  of  the  17th  January  1881  in 
evidence.    The  defendants  objected,  on  the  ground 
that  it  was  unregistei^d.    The  Court  held  that  it  was 
admissible  as  a  mere  writing,  with  reference  to  which, 
irrespective  of  its  contentSf  the  other  evidence  in  the 
case  was  given.    At  the  close  of  the  plaintiff's  case 
the  defendants  declined  to  call  evidence,  and  judg- 
ment  was  given  on  all  the  issues  in  favour  of  the 
plaintiff.    The    defendants  appealed,  and  contended 
that  they  were  not  bound  to  produce  the  document  for 
registration,  and  that  the  Court  was  wrong  in  permit- 
ting  the  above  issue  to  be  raised  and  determined  in 
this  suit,  and  that,  the  document  being  inadmissible  as 
evidence  of  the  contract;,  no   oral  evidence  of  the 
contnct  was  receivable.    The  plaintiff  contended  that 
there  was  an  implied  obligation  upon  the  defendants 
to  register  the  document   arising  from  the  fact  that 
the  docuuient  contained  the  true  contract  between  the 
parties,  and  that  the  object  of  the  suit  being  to  com- 
pel  registration,  the  document,  although  not  registered, 
could  be  given  in  evidence   to  prove  the  contract 
between  the  parties.    Held  (revermng  the  decree  of 
the  Court  below)  that  there  was  no  obligation  upon 
the  defendants  to  pixduco  the  document  for  registra- 
tion, and  that  they  could  not  be  compelled  to  do  so. 
Held  also  that  the  object  of  giving  the  document  in 
evidence  being  to  establish  the  contract  of  lease  for 
the  purpose  of  drawing  an  inference  from  it,  the 
document  was  for  that  purpose  inadmissible^  being 
unregistered,  and  that  the  Court  below,  although 
admitting  it  originally  as  merely  a  piece  of  paper,  was 
wrong  in  using  it  as  evidence  of  the  contract  between 
tbe  iMuiies.    Hubjiyak  Vibji  r.  J  amsrtji  Kowroji 

[L  L.  IL,  9  Bom.,  68 


65. 


Suit     for   damages  for 


breach  of  contract  to  execute  a  lease — Admissi' 
Ulity  in  evidence  of  an  unregistered  kahuliat  to 
prove  contract, — Defendant  entered  into  an  agree- 
ment with  the  plaintiff  to  lease  a  certain  property 
to  him.  The  plaintiff  delivered  the  kahuliat  to  the 
defendant,  and  was  put  into  possession  of  the  pro- 
perty.    The  defendant  did  not  execute  the  cowle  and 


BSGIBTBATION    ACT    (III     OF     1877) 

^eontinued. 

did  not  register  the  kabnliat,  and  subsequently 
improperly  deprived  the  plaintiff  of  his  possession. 
Plaintiff  brought  a  suit  fcr  damages  for  breach  of 
contract.  Meld,  on  a  question  as  to  whether  the 
kabnliat  was  admissible  in  evidence,  having  regard  to 
s.  a9  of  Act  III  of  1877,  since  it  had  not  been 
regintered,  that,  since  the  plaintiff's  action  was  not 
founded  on  an  alleged  title  under  a  lease  granted  by  the 
defendant,  but  was  an  action  for  damages  for  breach 
of  the  contract  to  execute  the  lease,  the  kabnliat  was 
admissible  in  evidence  to  prove  the  contract.  Huty'i' 
van  Virji  v.  Jamsefji  Nouroji,I,L,  £„9Som„63, 
distinguished.  Bajah  ov  Venkatagibz  r.  Naba- 
tanaReddi  .    I.  li.  K.,  17  Mad.,  456 

66.  -   --         -     —  Instrument  of  hypotheca* 

tion--' Endorsement  of  payment  unsignedr-Admis' 
sihility  of  evidence  of  endorsement  to  show  payment. 
—The  phdntiff  hypothecated  certain  land  to  the 
defendant  by  a  duly  registered  instrumcntj  and  subse- 
quently paid  off  the  debt  and  received  back  the 
instrument.  At  the  time  of  payment  the  defendant 
made  an  endorsement  on  the  bond  to  the  foUowins; 
effect :  **  25th  Kartik  of  Sukla.  Rupees  two  hundred 
and  sixty-three,  principal  including  interest,  was 
received  on  account  of  this  bond,  and  there  is  therefore 
no  lien  whatever.''  Some  time  aferwards  plaintiff 
discovered  that  what  he  had  paid  in  redemption  of 
the  mortgage- claim  was  in  excess  of  what  was  due, 
and  he  brought  a  small  cause  suit  to  recover  the 
amount  overpaid,  tendering  in  evidence  the  endorse- 
ment on  the  bond.  The  objection  was  taken  that  the 
endorsement,  not  being  registered,  was  not  receivable 
in  evidence  under  s.  49  of  the  Registration  Act 
of  1866.  The  District  Munsif  dismissed  the  suit 
upon  the  ground  that  the  endorsement  was  not  signed 
by  the  defendant*  and  was  therefore  not  admissible 
in  evidence,  but  referred  to  the  High  Court  the 
question  whether  the  evidence  was  rightly  excluded. 
Held  by  Scotland,  C.J.,  and  Inkbs,  J.,  that  the 
fact  of  there  being  no  signature  to  the  endorsement 
was  no  objection  to  its  reception  as  confirmatory 
evidence  of  the  sum  received  by  the  defendant.  By 
SooTLAKD,  C.J, — That  the  endorsement  was  admis- 
sible evidence  for  the  purpose  for  which  it  was  offered, 
although  not  registered,  the  endorsement  not  being 
used  as  evidence  of  the  creation  or  discharge  of  an 
obligation,  but  merely  as  confirmatory  proof  of  a  fact 
provable  by  oral  evidence,  although  stated  in  writing. 
By  Innbs,  J. — That  the  endorsement  was  admissible 
evidence,  its  reception  not  being  precluded  by  the 
provisions  of  the  Registration  Act.  YjsincATABAMA 
Kaix  v.  Chinnathakbu  Rbddi  .        .   7  Mad.,  1 


57. 


Sale  certificate,  Inadmis- 


sihility  of,  as  unregistered — Other  evidence  of 
sale.  ~  Independently  of  the  sale  certificates,  where 
they  are  inadmissible,  being  unregistered,  uny  proceed- 
ings confirming  an  auction  sale  are  sufficient  evidence 
of  the  sale.    Bekodi  Laxl  Ghosb  r.  Tamizudbik 

[7  O.  Ii.  B.,  116 

See  Rajeishbk  Mookebjbb  r.  Radhamadhvb 

Haidab        ....       21W.B.,849 

58. — —  Certificate  ofsale^Bight 

of  action. — The  plaintiff  sued  to  recover  possession 
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DIGEST  OF  CASES. 


(    7S6S    ) 


BEGISTIIATION    ACT    (HI    OF     1877) 

— continued, 

of  ft  house  purcliased  by  him  at  a  Court  sale  for 
i<850.  The  plaint  was  filed  on  the  81st  March  1878. 
No  certificate  of  sale  was  filed  with  it ;  but  plaintiff 
subsequently  produced  one,  dated  the  8th  July  1873, 
and  the  Court  admitted  it  in  evidence.  Defendant 
submitted  that  the  suit  should  be  dismissed,  as  no 
certificate  was  produced  by  the  pliuntiff  with  the 
plaint.  The  first  Court  made  a  decree  in  the  plain- 
tiff's favour.  The  Court  of  Appeal  reversed  that 
decree,  and  dismissed  the  suit,  holding  that  the 
certificate  ought  not  to  have  been  received  in  evidence 
by  the  loU'cr  Court.  The  High  Court,  ou  second 
appeal,  confirmed  the  decision  of  the  lower  Appellate 
Court,  on  the  ground  that  the  plaintiff  bad  no  right  of 
action,  as  he  had  no  registered  certificate  of  sale  at 
the  date  of  the  institution  of  the  suit.     Habkisak- 

DA8  NABAin>AS  9.  BAI  JAMNA 

[I.  li.  B.,  4  Bozo.,  156 


69. 


Admisiibilify  in  evidence 


of  instrument  registrable,  but  unregistered,  de* 
siroyed  ly  fire. — Where  an  instrument,  the  registra- 
tion of  which  was  rendered  compulsory  by  s.  17 
of  the  Registration  Act  (XX  of  1866),  was  destroyed 
accidentally  by  fire  scon  after  its  execution,  and 
befcro  registration,— JTe/cf.  in  a  suit  to  compel  the 
defendant  to  execute  another  instrument  to  the 
same  effect  as  that  which  had  been  destroyed,  that 
secondary  evidence  of  the  contents  of  the  unregistered 
instrument  t'as  admissible.  Ntnakka  Boxjthen 
V.  Vatana  Mahoxbb  Naina  Routhbn. 

[5  Mad.,  laS 


60. 


and    8.   VI ^Instrument 


affeetiny  moveable  and  immoveable  property. — The 
widow,  daughter,  and  divided  brother  oE  a  deceased 
Hindu  executed  an  instrument  which  provided  for 
the  distribution  of  his  property,  both  moveable  and 
immoveable,  as  to  which  they  had  disputed.  The 
document  was  not  registered.  The  widow  set  up  a 
will  made  by  the  deceased  in  her  favour ;  the  brother 
sued  the  widow  for  a  declaration  that  the  will  was  a 
forgery,  but  the  Court  held  that  it  was  genuine. 
He  now  sued  the  widow  and  daughter  on  the  above 
instrument  to  recover  his  agreed  share  of  the 
moveable  property  of  the  deceased.  The  widow  set 
up  the  will,  which  the  plaintiff  averred  was  invalid 
according  to  the  custom  governing  the  family. 
Meld  that  the  unregistered  instrument  was  admissible 
as  evidence  in  support  of  the  pluntiff's  claim  for 
the  moveable  property.    Thavdavait  t.  Yalliahua 

[I.  li.  IL,  16  Mad.,  886 


6L 


Unregistered        contract 


for  sule  of  land  subsequently  attached  in  execution 
— Evidence  of  transfer  of  ownership  in  properly. 
— In  execution  of  a  decree  against  S  and  P,  property 
was  attached  on  the  lUh  February  18!H  and  sold 
by  auction  to  the  plaintiff  in  July  189.'.  The  defen- 
dants, however,  alleged  that  itt  the  date  of  attach- 
ment the  property  did  not  belong  to  8  and  P,  as  they 
had  sold  it  to  ^em  (the  defendants)  on  the  2'ind 
January  1891,  under  a  contract  of  siile  of  that  date. 
Their  contract  had  not  been  registered.  Held  that 
by  cl.  (bj  of  B.  17  of  the  Indian  Registration  Act 
(III  of  1877)  the  contract  needed  registration  if 


BEQISTRATION    ACT    (HI    OB"        1377) 

— continued, 

it  was  intended  that  it  should  affect  the  l&nd  (m,  4&). 
Kot  being  registered,  ft  did  not  operate  to   1;rmiiafG' 
the  ownership,  and  could  not  be  received  in  c-vl^eoce 
of  any  transaction  affecting  the  land,  t.^.p   ife    ccKild 
not  be  used  to  show  that  uie  ownership  had    pa^ied 
from  the  vendor  to  the  purchaser.    The  proper^ jr  in 
question  was  therefore,  at  the  date  of  attaelmiieiit.. 
the  property  of  8  and  P,  and  under  the  aitadimeiit 
and  sale  in  execution    it   passed  to    the    pluntiff. 
HoBXCASJi    Makskji     Dadaghanji     r.     Kbsbav 
Pctbshotam    .  .    I.  L.  B.,  18  Boizi^  13 

See     KaBALIA      NAKUBHAI      MAHOMBDBH.AJ         r. 

Maksubram  Vakhatohakd 

[L  L.  IL,  24  Bom.,  400 


62. 


Leas  e — Agreensetst 


to 


indemnify  contained  in  lease — Suit  for  imdennm*/^. 
—A  lease  of  laud  for  nine  years  contained  a  cULOse 
by  which  the  lessor  agreed  to  indemnify  the  leasee  in 
case   he    should  incur  any  lojs  in  consequence   of 
disputes  which  might  ^rise  as  to  the  land  between  the 
bssor  and  his  kinsmen.    The   lease  was  not   re^s- 
tered.    After  the  lessee  had  held  the  land  under  the 
lease  for  two  years,  a  suit  for  possession  was  broaght 
against  him,  and  the  lessor  and  he  were  disposaessed 
and  obliged  to  pay  mesne  profits.    He  then  brought 
thid  suit  against  the  lessor  under  the  above  clause  in 
the  lease.    Meld  that  the  lease,  being  unregiatered, 
was  not  admissible  in  evidence,  and  could   not  be 
looked  at.    The  clause  on  which  the  plaintiif  sued 
could  not  be  separated  from  the  lease  itself,  and  the 
plaintiff's  claim  must  therefore  be  rejected.     Qubo- 
VATH  Shbiniyas  Db8AI  v.  Chbnbasappa 

[I.  li.  B.,  18  Bom^  745 

68.  -^ '  Notice  of  altormment  on 

redemption  of  mortgage — Evidence  of  tUiorm- 
ment,  but  not  of  satisfaction  of  mortg€ige^ehi. 
— Where  on  the  redemptioa  of  a  mortgage  the 
mortgagee  executed  a  document  which  pmrperted  to 
be  a  notice  of  attornment  to  the  tenants  in  oeeupa' 
tioa  of  the  mortgaged  property,  containing  a  recital 
that  the  property  had  been  redeemed, — Seld  that 
the  document,  though  unregistered,  was  admissible  in 
evidence  for  its  own  proper  purpose  of  proving  the 
attornment,  though  not  fbr  the  purpose  of  proving 
that  the  mortgage  charge  was  satisfied.  Ahtaji  r. 
Dattaji  .  .  L  Ii.  B.,  19  Bom.,  86 

64.  ' Mortgage     taken    from 

Hindu  voidoM) —Unpaid  interest  claimed  oa  her 
deceased  husbands  mortgages, — A  pardanashin 
widow  executed  a  mortgage  of  part  of  the  family 
estate  to  secure  payment  of  the  balance  of  interest 
alleged  to  be  due  on  three  previous  mortgages,  which 
had  been  executed  by  her  husband  in  his  lifetime. 
In  a  suit  to  enforce  the  mortgage  the  one  made  by 
the  widow  was  held  to  be  invalid.  Kotes  promising 
to  pay  interest,  additional  to  that  contracted  for  in 
the  mortgages,  had  been  u^nied  by  the  husband,  which, 
it  was  hold,  could  not  aiffect  the  right  to  redeem, 
being  unregistered.    TiXA  Bav   e.  Dkpitty  Cov* 

1U8SI0BEB  OF  BABA  BaKEI 

[L  li.  B.»  96  Calo.,  707 

Ii.  B^  26  L  A.»  87 

8  C.  W.  N.,  678 
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66. 


and  M.   8  and  47  — 


j±99ignmB%i  of  decree  far  iaie  qf  hypMeetMM 
prop^rt^ — Non»refftitratum  of  deed  of  aeeignmeiU 
— C«rf7  Procedure  Code,  e.  232^I!feot  ofeuleeqweni 
regietration^—^the  assignee  of  a  decree  for  sale  of 
hypothecated  property  applied,  under  s.  232  of  the 
Civil  Procedure  Code,  for  execution  of  the  decree, 
but  objection  being  raised  that  the  deed  of  assignment 
had  not  been  registered,  he  subseqnently  applied  lor 
the  return  of  the  deed  that  it  might  be  regutered,  and 
it  was  returned  accordingly.  The  deed  was  afterwards 
duly  registered.  Seld  (i)  that  the  deed  of  assignment 
was  not  a  document  which  comprised  immoveable 
property  within  the  meaning  of  s.  49  of  the  Registra- 
tion Act  (III  of  1877),  a  decree  for  sale  not  being 
immoveable  property  as  defined  in  s.  8  i  (ii)  that  conse- 
qnently,  although  the  assignee  might  not,  under  the 
latter  portion  of  s.  49,  use  the  deed  for  the  purpose  of 
proving  his  title,  there  was  no  provition  in  the  Act 
saying  that  he  should  not  take  title  under  the  deed ; 
(iii)  that  the  position  of  the  assignee  when  he  made 
his  application  on  the  18th  November  1886  was  that 
he  was  unable  to  prove  that  there  was  a  title  by 
asrignment  in  himself;  (iv)  that  the  subsequent 
registration  cured  the  absence  of  registration  on  the 
13th  November  1886,  and,  under  s.  47  of  the  Begiatra- 
tion  Act,  the  document  thereupon  had  full  effect, 
and  related  back  to  its  execution.      Abdul  Majid 

«.  MUHAXMAD   FUZULLAH    .  I.  It.  B.,  18  AIL,  88 

66. ^and  a.  17  iey-^Unregif 


tered  agreement  htf  mortgagor  to  sell  to  mortgagee 
^  Subsequent  assignment  of  equxtg  of  redemption  to' 
third  person  for  value,  hut  with  notice  of  agreement, 
—In  a  suit  for  redemption  filed  by  an  assignee  for 
value  of  the  equity  of  redemption  against  a  mortgagee 
in  possession,  it  was  found  that  the  mortgagor  had 
agreed  with  the  defendant  to  sell  the  mortgaged 
premises  to  him,  that  part  of  the  purchase-money 
had  been  acknowledged  as  pud,  and  that  the  balance  had 
been  tendered  in  pursuance  of  the  agreement.  It  was 
further  found  that  the  plaintiff  had  taken  his  assign- 
ment with  notice  of  the  above  agreement  and  tender. 
The  agreement  was  in  writing,  but  not  registered 
Seld  that,  though  the  agreement  was  not  admissible 
in  evidence  as  creating  an  interest  in  land,  still  it 
might  be  used  for  the  purpose  of  obtaining  specific 
performance,  and  the  plaintiff,  having  purchased  the 
equity  of  redemption  with  notice  as  above,  was  not 
entitled  to  redeem.    Apakkalak  r.  Thbsthav 

[L  L.  B.,  12  Kad.,  606 


67. 


and  B.  60— Certificate  of 


rBffistration-^Distinotion  between  act  of  register' 
ing  officer  and  conduct  of  parties —Certificate  not 
invalidated  and  document  not  mode  inadmissible  hg 
erroneous  procedure  in  presenting  or  admitting 
execution.— The  word  "registered,"  as  used  in  s.  49 
of  the  Begistration  Act  (III  of  1877),  refers  to  the 
act  of  registration  by  the  registering  officer,  and  not 
to  natters  of  procedure  or  conduct  of  the  parties 
seeking  registration,  which  are  governed  by -special 
provisions  of  the  Act.  8.  49,  read  with  s.  60>  only 
means  tluit  a  document,  to  be  admissible  in  evidence 
for  tiie  purposes  of  the  former  section,   must  be 

TOL.  IT 


QIBOISTBATIOir     ACT    (m    OF    1877): 

— eontinued. 

re^stered,  i.e^  the  officer  must  under  s.  60,  have  put 
upon  it  the  certificate  required  by  that  provision.  If 
he  has  done  so,  the  document  bearing  such  certificate 
becomes  admissible  in  evidence :  if  he  has  not,  or  there 
has  been  no  registimtioa  of  the  document,  then  such 
document  is  inadmissible.  Where  the  document  beam 
such  a  certificate,  it  is  registered  within  the  meaning 
of  s.  60,  and  becomes  under  the  second  paragraph 
thereof  adndssible  in  evidenoe,  and  the  operation  of 
the  second  paragraph  is  not  interfered  with  by  s.  49. 
Where  therefore  the  lower  Appellate  Court  rejected 
as  inadmissible  in  evidence  under  s.  49  a  deed-of« 
gift  of  immoveable  property  upon  which  was  endorsed 
a  certificate  under  s.  60,  on  the  ground  that  the  pason 
presenting  it  for  registration  and  admitting  exeeution 
was  not  qualified  to  do  so  under  ss.  82  and  86,  and  the 
registration  was  consequently  void  and  the  document 
not  registered  under  s.  17  (a), — Seld  that  the  Court 
was  wrong  in  so  doing,  and  ought  to  have  looked  at 
and  dealt  with  the  document.  Sar  Sahai  v.  Chunni 
Euar,  J.  X.  JS.,  4  All.,  14 ;  Ikhal  Begam  v.  Sham 
Sundar,  I.  L.  £.,  4  All.,  884 ;  BUhunath  ITaik  v. 
Kelliani  Bai,  Weehlg  Notes  (AIL),  1882,  p.  175; 
Susaini  Begam  v.  Mulo,  Weehlg  Notee  fAlLJ,  1889, 
p.  183;  Sheo  Shunkar  Sahog  v.  Sirdeg  Narain 
8ahu,  I.  l.R*,  6  Calc.,  26;  Muhammed  Swaz  v. 
Bify  Lai,  X.  B.,  4  T.  A.,  166 ;  Jah  Mukhan  Lall 
Pandag  v.  Jah  Koondan  Lall,  X.  B.,  2  1.  A.,  210  ; 
dfajid  Sosain  v.  Fazl-uwuissa,  L,  B.,  16  L  A.,  19, 
referred  to.    Habdbi  «.  Bak  Lal 

[I.  L.  B.,  11  A1L»  819 


68. 


and  88.  28  and  60— 


Deed  on  which  certificate  under  s.  60  has  been 
endorsed — Document  which  should  not  have  been 
registered  under  s.  28,^8emble—Per  Pigot,  J^— 
A  document  on  which  a  certificate  under  s.  60  has  been 
duly  endorsed  cannot  be  held  to  have  been  duly  resis- 
tered  under  s.  49  of  Act  II I  of  1877,  if  it  appears  that 
the  officer  who  made  the  certificate  should  not  under 
s.  28  have  registered  the  document.  Bau  Nath 
Tbwabx  r.  Shio  Sahot  BHAaur 

[L  U  R,  18  Calo.,-666 

8.  60 (1871, 8. 60: 1866,8.  606: 


1864,  m.  68: 1848,  8.  ^)— Operation  of  section^ 
Priority — Meaning  of  the  words  '*  dulg  registered** 
in  the  section— Begistration  Act  (VIII  oT  187 IJ, 
4,  SO —  Contest  between  instruments  eaeeuted  before 
Act  III  of  1677,  which  are  not  both  optionallg  rs* 
gistrable  —  Vendor  and  purchaser — Purchaser  omit* 
ting  to  take  possession^ Fraud — Estoppel.— ^.  60  of 
the  Befi^stration  Act  (III  of  1877)  has  no  retrospec- 
tive effect.  The  words  *'  duly  registered  "  under  that 
section  mean  duly  registered  under  that  Act,  and  not 
under  any  prior  Act.  The  section  has  no  application 
to  cases  where  the  contest  is  between  an  unregistered 
instrument  whenever  executed  and  a  registered  in« 
strument  executed  before  the  Act  came  intoioree.  It 
applies  only  to  cases  where  the  registered  instrument 
is  subsequent  to  tiie  Act.  A  sold  certain  land  to  S  by 
a  sale-deed  dated  16th  July  1871.  The  deed  was 
optionally  registrable,  and  was  not  registered.  A 
continued  in  possesnon  after  the  date  of  the  sale. 

11  D 


(  7»n  ) 


DIOm  OF  CA81&. 


C    WW    > 


BS0I0niAnO(V    ACT    cm    OV    ISTT)  ;  JUBUlUTKAnOtH'     ACT    cm    OF 


^  Mid  the  mme  kad  to  tlie  plwotiff  bjr  a  deed 
«f  hUcv  ^mied  lii  Fdbniary  1872.  Tbe  deed  «m 
n^trt&.  iU  rrfpitnitioD  being  compnUrffy.  I? 
«M  viMeroBp«iii«d  witb  fViMrftioo*  In  1882  17 
ihUinM  fomtmca  of  the  Und  froai  A'b  rma,  and  nld 
II  toilM  Atieodwt  b J  a «U-deed  dated  lUh  October 
18^  Tbi*  deed  wm  reffisUred  and  «enMD|»iiied 
witb  yowf  won.  fn  1883  the  pkiotiffnud  for  po«e*- 
iioa  of  ibe  Wnd  in  diipote,  relying  on  bis  regietered 
deed  i4  ml  of  Ufc  FcbruMty  1872.  Tbe  defendmnt 
relied  OD  bie  vendor'a  mU^deed  on  tbe  16tb  July 
187L  Jled  ibni  under  Ad  VIII  of  1871,  wbicb 
f;0mmtd  tbe  pn-tent  esee,  tbere  nmld  be  no  cffoipeti- 
ikm  httwttn  tbe  mle-deede  of  1871  nod  1«*72,  the 
Migietnti  noftb^OM'beSngopti/nal.wbflettbftloftbe 
otb#T  t»M  rompnltory.  Tbe  re^^i^trition  at  tbe  pl«n- 
tMTs  deed  tbrrifore  did  not  give  it  priority  orer  tbe 
eurlier  deed  under  wbicb  tbe  defendant  clumed. 
Mstd  ftliotlMttbe  defendant'a  vendor  by  merely  omit- 
Ibig  to  tube  potieegion  of  tbe  land  on  bta  porcbaee  waa 
not  guilty  of  anjr  poeittve  fraud  or  of  any  coneeal- 
flient  or  neglifrfnce  to  gnm  aa  to  amount  to  fraud 
ibat  uould  entitle  tbe  plaintiif  to  relief  against  bim. 
HntrnAU  n  Hata  I.  I«.  IL,  18  Boinu,  2S9 


% 


Priority  of  regitlered  over 


mnreffiffered  de§d—Mortgag9'dfd. — Tbe  pnrcbaaer 
vndtf'T  a  d<  rree  for  tale  in  mtiefactioD  of  a  registered 
nr^rtgage  is  entitled,  in  priority  to  tbe  purchaser 
under  anotber  ducrtt,  for  sale  in  satisfaction  of 
•ootber  unrigistercd  mortgage,  altboogb  tbe  latter 
mortgage  be  of  an  earlier  date.  Psablad  Missse 
o,  Upit  Kabaiv  BivaH 

[1  B.  I..  B.,  A.  a,  197: 10  W.  B.,  281 

3^ .         .    —  Priori fu  of  rtgittered  orer 

mr0fiitfr§d  deed.-  Under  Act  X IX  of  18i3,  a  regis- 
tered deed  was  entitled  to  priority  of  er  any  unregis- 
tered deed  of  an  earlier  date.  If  axbshiffa  biv 
Kabtibaffa  e.  Bassafpa  biv  Nikoappa  Shbtay* 
VBKAB        .        .         .        .        «       1  Bom.9  10 

Hrvxmi  Hahot  v.  Sbbo  Pbbshao  Sookool 

pe  W.  B.,  270 

GoPAXi  Dais  v.  Doombb  Chowdhbt 

[W.  B.,  1864,  226 

MvzvB  Alii  r.  KiCDAD  Ali   .  1  W.  B.,  206 

A  deed  of  sale  beld  to  bave  no  priority  over  a 
mortgage  unrrgistered.  Mahbbhwab  bvKSH  Sivo 
V.  Bhikba  Cbowdhbt  B.  L.  B.,  Sup.  VoL,  403 

[1  Ind.  Jur.,  JSr.  8m  122 

5  W.  B,  61 

Nor  over  anotber  deed  of  sale  where  the  case  is  not 

one  of  two  rival  purchasers  from  the  same  person. 

Umbika  Cbitbv  KooHroo  e.  Dbubmo  Doss  Koob- 

POO 11 W.  B,  129 

See  GoLLA  Chivva  GvbubybppA  NiiDu  r.  Kali 
AtpbahNazdv    .        •        .        .     4Kad.,484 

BxasovATH  SnraH  e.  Bajobitnpbb  Bot 

[W.  B.,  1864,  141 

4,  . Priority  of  registered  orer 

unregietered  deed^Noiiee. —  A  registered  deed  of 
•al^  though  subsequent  in  date,  invalidates,  as  against 


tbe  rcgiatcred 

tered.  noraifbafaiiifiin;  t^t 

be  alleged.  Act  XIX  off  184S,  a.  2. 


JI«y.JX«f  «S7, 


Comtreh 
Daji   .... 

fi. —J 

Priority  ofrpeiMiertd  io 

tbe  repnl  of  tbe  fiat  part  off  dL  1.  a.  C; 

of  1827  by  Act  XVI  of  ]8M 

under  a  deed  of  purrbajt  duly  irgiatetcd 

to  be  prefeired  to  a  mortgagee  eU:    ' 

of  rotrtgage  executed  before  bia 

legjatered  until  after  tbe  deed  of 

registered.       PaBShotax 

Matabah 1 


U 


6. 


Prioritg     0f 


~r«- 


fraei  io  eell  of  fmfmre  time^Detd  of  ^mie.—  Tht 
want  of  rrgistmtion  of  %  contrsot  by  ^  tn  adi  Ind 
to  i?  at  some  future  time,  on  receipt  of  bftlaocc  of 
tbe  sum  agreed  on,  not  then  paid,  waa  no  hmr,  per  et, 
to  h'9  preferential  claim  over  C,  a  rabapquest 
purchaser,  wb  sa  sale  bad  been  registered  under  Act 
XIX  of  1843.  Bamtoboo  Subkah  Sibcam  r.  Gon 
Cbubpbb  Sitbm ah  Sibcab  .  8  ^W.  H^  64 

NimDBAB    Chabb    Sbib    «.    Ktsbc 
CBirCBBBBimT    .  .        .    7  "W. 


Litt 


7. Prioritg  —  Deed   of 

immoreahle  properfg. — Beld  that  tbe     pt 
given  under  Act  XIX  of  1843  to  the  latter 
deeds  of  sale  of  immoveable  property,  when  r 
over  the  earlier  unreyistcrcni  deed  was  not 
to  cases  in  which  the  first  deed  had  not  been 
into  effect,  as  every  dnly  registered  deed  of 
authentic,  invalidates  any  other  deed  of  aale 
may  not  have  been  re^ristered.     Pababbudab 
CHABD  e.  Dbobdv    2  Bom^  2S8  :  Snd  Ed 


ie  cf 

■reart 

of  t«s 


sale,  if 

HlBA- 


a Poffahe—Priorifg.— Act  XIX 

of  1 843  did  not  apply  to  pottahs ;  eonsequently  a  sab- 
seqnentlyrcgistertd  prttah  could  not  prevail  over  a 
pri'  r  unregistered  pottah  Anvbd  Chukdbk  Crow- 
DBBT  V.  Cbundebvath  Roy         .    6  W.  IL,  206 

9, Prioritg  of  deeds — Umregif 

tered  mortgage  vith  poseeesion, — Act  XIX  of  1 843 
did  not  give  a  registered  kohala  priority  ovc^r  a  prior 
unregistered  mortgage  under  which  en jo\  ment  l«d 
actually  taken  place.  FuBZVBD  Au  r.  Abi>ooi> 
Babix 4  W.  XL,  80 

Dbnobubdboo  Sadhoo  r.  Khbttbbbath  Tbwabt 

[a  Hay,  20 

Contra,  Habnaitoik  Gvuv  Dhafpatoib  r.  Brmt 

[2  Bom.,  218:  2xid£d.,  2€4 

10. Prioritg    of    deeds^-Mori- 

gogee  with  possession — Suit  under  Civil  Proerdmrt 
Code,  1859,  e,  990.— Held  that  a  mortgaffee  whose 
bond  was  registered  was  entitled,  under  s.  290  of  Act 
VIII  fif  1859,  to  recover  possession  of  the  mortgrnged 
land  of  which  he  Jiad  been  dispoasened  under  % 
decree  obtained  against  his  mortgagor  by  another 


(    7S78    ) 


DIGEST  OF  CASES. 


(    7374    ) 


.¥ 


fl 


SXSaiSTBATION    ACT    (ni     OF     1677) 

— eotUtnued. 

mortgagee,  whoso  mortgage-bond  had  been  subse- 
qnently  registered,  on  condition  that  he  satisfied  the 
<daim  of  the  decree-holder ;  otherwise  the  defendant 
to  be  entitled  to  possession  on  his  satisfyin<^  the 
plaintifPs  mortgage-clain).    Bhikaji  v,  Vallibhdas 

[8  Bom.,  209 

11.- _,  Bom.  Reg,  IX  of  1827— Prior 

mnregi9fered  sale  with  po$ tea tion — Subsequent  r eg %a» 
terei  mortgaue.— On  the  15th  December  186)  ff 
purchased  from  D,  for  valaable  consideration,  two 
fields  in  the  Satara  district  (to  which  the  provisions  of 
Begalation  IX  of  ls27  and  of  Act  XIX  of  184  <  as 
to  registration  were  then  applicable),  and  was  duly 
put  into  possession  of  the  fields.  The  deed  of  sale 
was  not  registered.  On  the  14th  February  1S64  2> 
mortgai^ed,  by  a  registered  mortg^ige,  the  same  two 
fields  to  B,  who  then  knew  that  U  was  in  p:)S8essxon 
«f  the  fields  as  purchaser.  Seld  that,  according  to 
the  true  ooustruction  of  Regulation  IX  of  l^«^7, 
K.  6,  cl.  1,  the  title  of  ZT  having  been  completed  by 
possession,  there  was  no  property  in  thu  fields  loft  in 
J>  to  mortgage  to  B,  and  that  therefore  S  (the 
purchaser)  had  a  better  title  to  the  fields  than  B,  the 
mortgaj^e.  Sembfe— The  effect  would  have  been  the 
same  under  the  prorisions  of  Act  XVI  of  1864  or  of 
Act  XX  of  1866L  Hintory  of  registration  given,  and 
the  provisions  of  the  different  enactments  relating 
to  registration  compared  and  discussed.  Balabau 
17BX0HAKD  r.  Afpa  yalab  DiTuu        Q  Bom.,  121 


12. 


-Prioritg  ofdeedt^Prioritg 


Qf  title—Proof  of  aufheniici(g.—¥nonty  of  regis 
tratioQ  gave  priority  of  title  under  Act  XI  ?C  of  1843 
only  when  the  authenticity  of  the  document  was 
proved.    Gavdhabeb  Dbbba  «.  SoBATUir  Pakoat 

[IOW.B.,215 


13. 


Registered  and  unregistered 


deeds— Priority  -Possession— Fraud,— kd  XIX 
«f  V^\i  gave  the  preference,  generally  speaking,  to 
a  subsequent  kobala  which  was  registered  over  a 
prior  one  unregistered.  To  avoid  its  operation,  a 
plaintiff  had  to  show  that  the  vendor  not  only  sold 
and  parted  with  his  rit^hts  in  the  property,  but 
actually  made  over  possession  to  him.  If,  however, 
the  second  sale  was  illusory,  proving  fraud  on  the 
part  of  the  vendor,  it  would  not  stand  in  the  way  of 
pluntiff's  right.    BcrrooLUN  v.  Ozibritn 

[8W.B.,300 

1^^ Registered  and  unregistered 

documents  —Priority,  —  Plaintiff  sued  for  possession 
af  land  under  an  unregistered  deed  of  sale  ;  and  one 
«f  the  defendants  claimed  the  same  Und  under  a 
deed  of  subsequent  date  registered  after  the  com- 
nencement  of  the  suit.  The  latter  deed  was  found 
to  be  fraudulently  got  up  between  the  defendants. 
^9/<l  that  the  registration  of  such  a  document  did 
not  give  it  the  effect  of  invalidating  a  former  unregis* 
tered  deed  of  sale.    Nababanva  v,  Qatappa 

[8  MacU  270 

1^*  ^ — Priority  of  registered  o  ver 

unregistered  deed,— A.  Civil  Court  was  held  to  have 
done  right  in  giving  priority  lo  a  lease  registered 
under  Act  XVI  of  1864,  as  against  an  unregistered 
TOL.  XT 


BlSaiBTBATXOir     ACT    (HI    OF    1877> 

— continued, 

conveyance  of  an  earlier  date.  Gobihd  Chundbb 
EOT  r.  PooBNO  Chvbdbb  Sbin     - .    10  W.  B.,  86 

18. Priority  of  registered  over 

unregistered  deeds,— Vndi&T  s.  68,  Act  XVI  of  186il, 
registered  deeds  were  entitled  to  prefei'ence  .over 
unregistered  deeds,  even  of  that  class  the  registration 
of  which  is  optional ;  the  practical  distinction  between 
the  two  classes  being  that  deeds  the  registration  of 
which  is  compulsory,  if  unregistered,  will  not  be 
received  in  evidence  at  all ;  whereas  deeds  the  regis- 
tration of  which  is  optional  will  be  received  in 
evidence,  notwithstanding  the  absence  of  registration, 
though  they  must  give  way  to  registered  documents 
of  subsequent  dates  relating  to  the  same  property. 
MuNSOOH  All  V,  AzM(7T  Au  .   8  W.  B,,  282 

GooMOO    DA88   Dab    v.  Koosboov   Koomabbb' 
D088BI 8W.  B.,  647 

17.  Priority  of  registered  over 
unregistered  deed  — Possession,— Vf  here  two  parties 
claimed  the  same  property  by  conveyance  from  the 
owner  under  registered  deeds  of  sale  of  1272,  pUin- 
tiff's  purchase  and  registration  being  of  anterior  date 
to  those  of  defendant,  who,  besides  being  in  posses* 
sion,  pleaded  that  he  had,  previoosly  to  plaintiff*e 
purchase,  obtained  possession  under  a  parol  contract 
of  sale,  it  was  held  that  plaintiff  was  entitled  to  a 
decree,  and  that  defendant  could  not  set  up  the  parol 
sale  agiunst  the  plaintiff's  registered  kobala  of  the 
same  year,  in  the  face  of  s.  68,  Act  XVI  of  1864. 

BOIKUNTOBATH  SBTT    V,   BtTSSIOK    LOLL  BiTBVlOBO 

[10  W.  B.,  281 

18.  Impeaching   deed  of  tale 

registered  so  as  to  prevent  operation  of  section,— For 
the  purpose*  of  impeaching  a  deed  of  sale  registered 
under  Act  XVI  of  1  "(64,  so  as  to  prevent  the  opera- 
tion of  s.  68,  it  is  necessary  to  diow  that  the 
deed  was  fraudulently  executed,  and  that  the  pur- 
chaser was  wilfully  and  intentionally  a  party  to  the 
fraud  of  the  vendor,  or  at  least  that  the  deed  was 
executed  without  oonsideratioi.    Rav  Chabd  Koo- 

ICAB  r.  MODHOOSOODUK  MOZOOXDAB 

[7  W.  B..  us 


19. 


Priority  of  registered  iV 


sfrument—Deed  registered  under  existing  law,— 
Where  an  instrument  wa^  executed  under  the  Regis- 
tration Act,  XIX  of  1843.  and  was  a  valid  instrument 
conferring  a  right  or  interest  on  the  party  in  whose 
favour  it  was  made,  it  does  not  become  invalid  by 
reason  of  the  party  not  getting  it  registered  within 
twelve  months,  nor  is  priority  over  it  obtained  by  a 
subsequent  conveyance  which  is  redstered  under  the 
Registration  Law  of  1864  or  1866.  Doolal  Bibbb 
«.  Nada  Shaha  .    18  W.  B..  448 


20. 


Priority  of  registered  over- 


unregistered  deeds. — A  genuine  deed  «»f  sale  given  by 
the  owner  of  an  estate  at  a  time  when,  registration- 
WHS  not  compulsory,  cannot  be  invalidated  by  a  sub* 
sequent  deed  given  by  that  owner's  heir  and  succes- 
sor, the  registration  of  which  was  compulsory  by  Act 
XX  of  1866,  merely  on  the  ground  that  the  last  deed 
was  registered,  and  the  first  was  not  Imbit  Siboh 
V.  E0TLA8HOO  EoBB     •        •      •  UW.  B.9  66^ 

11  D  2 


(  nn  ) 


DIOBST  OF  CA8B8. 


(    7372    ) 


BSGISTBATIOir     ACT    (HI    Oi*    1877) 

— eotUtnmed, 

A  sold  tke  same  land  to  the  plaintiff  by  a  deed 
of  Bale,  dated  1st  February  1872.  The  deed  was 
iregistered,  its  registration  being  compnlsory.  I:: 
was  unaccompanied  with  possession.  In  1882  B 
obtained  poss^ss'on  of  the  land  from  A*»  sons,  and  sold 
it  to  the  defendant  by  a  sale-deed  dated  14th  October 
1882.  This  deed  was  rosistered  and  accompanied 
wiUi  possession.  In  1 888  the  plaintiff  sued  for  posset- 
non  of  the  land  in  dispute,  relying  on  his  registered 
deed  of  sal-  of  1st  February  1872.  The  defendant 
relied  on  his  vendor's  sale-deed  on  the  16th  July 
1871.  Ee'd  that  under  Act  VII  [  of  1871,  which 
governed  the  prfvent  case,  there  could  be  no  competi- 
tion between  the  sale-deeds  of  187)  and  1''72,  the 
registrati  n  of  the  one  being  optional,  whilst  that  of  the 
other  was  compulsory.  The  registration  of  the  plain- 
tifPs  deed  therefore  did  not  give  it  priority  over  the 
earlier  deed  under  which  the  defendant  claimed. 
Meld  also  that  the  defendant's  vendor  by  merely  omit- 
ting to  take  possession  of  the  land  on  his  purchase  was 
not  guilty  of  any  positive  fraud  or  of  any  conceal- 
ment or  negligence  so  gross  as  to  amount  to  fraud 
that  would  entitle  the  plaintiff  to  relief  against  him. 
Shitbak  r.  Sata  I.  Ii.  IL»  18  Bom.»  2S9 


BEQISTBATION     ACT     OH    OV    1877> 

— eoniinnted* 


2. Priority  of  regUlered  over 

mnregiitertd  deed—Mortgage'deed. — The  purchaser 
under  a  decree  for  sale  in  satisfaction  of  a  registered 
mortgage  is  entitled,  in  priority  to  the  purchaser 
under  another  decree,  for  sale  in  satisfactbn  of 
another  unngistcred  mortgage,  although  the  latter 
mortgage  be  of  an  earlier  date.  Pbablad  Misbbb 
V.  Udit  Nabaik  Sinoh 

[1  B.  li.  B.,  A.  C,  197: 10  W.  B.,  281 


8. 


Priorily  of  regieiered  over 


mmregistered  deed.-  Under  Act  XlX  of  1843»  a  regis- 
tered deed  was  entitled  to  priority  oter  any  unregis- 
tered deed  of  an  earli<T  date.  M AXBdHAPPA  but 
Kabtibafpa  «.  Bassappa  bin  Nikoappa  Sbbtat- 
mvAB        .        .        .        .       «       IBom.,  10 

SuirKTB  Sahot  9.  Sbbo  Pbbbhad  Sookool 

pe  W.  R..  270 

GoPAL  Dabs  r.  Doombb  Chowdhbt 

[W.  B.,  1864,  226 

NirzvB  Ali  r.  EicDAD  Ali  .         1  W.  B.,  206 

A  deed  of  sale  held  to  have  no  priority  over  a 
mortgage  unregistered.  Mahbbbwab  Bukbh  Siho 
V.  Bhikha  Chowdhby  B.  Ii.  B.,  Sup.  VoL»  408 

[1  Ind.  Jur.»  K.  8.,  122 
5  W.  B.,  61 

Nor  over  another  deed  of  sale  where  the  case  is  not 
one  of  two  rival  purchasers  from  the  same  person. 
Umbixa  Cbubn  Koovsoo  «.  Dbubmo  Dobs  Kooir- 
Doo 11 W.  K,  lSi9 

See  GoLLA  Chikva  GvbttbybppA  NiiDir  r.  Kali 
AtpbahNazdv    .        •        .        .     4M^uL,484 

BiBSONATH  SnraH  v.  Bajohttvsbb  Bot 

[W.  B.,  1864,  141 

4^  prioritg  of  registered  over 

nnrtgietered  deed—NoUee. —  A  registered  deed  of 
•al^  though  subsequent  mdate,  in  validate^,  as  against 


the  registered  purchaser,  a  prior  deed  of  sale  nn 
tered.  notwithstanding  that  notice  of  the  prior 
be  alleged.  Act  XIX  of  1843,  s.  2,  construed.  Kxib 

HABAMI  PiSLAX  V.  VbITKATACHBLLA  A  IT  AH 

•[8 


Contra,     EXBHOBBHAI    GALLABHAI    r.    JORABHi 

Daji 7  Bom.,  A.  C,  59 


6. 


Bom.  Beg,  IX  of  1827. «. 


^W  ^B^    W   WWW   ■     ^B^w^w    V     ^ -^^  —    -^  —    -w        V       ^^^      ^^ 

Priority  of  registered  to  uwregietered  deed — Before 
the  repeal  of  the  first  part  of  cl.  1,  s.  8»  Begulatioii  IX 
of  1827  by  Act  XVI  of  1864,  a  purchaser  cUuming^ 
under  a  deed  of  purchase  duly  rrgistered  was  enUtled 
to  be  preferred  to  a  mortgagee  claiming  under  a  deed 
of  mcrtgage  executed  before  his  purchase,  hat  not 
registered  until  after  the  deed  of  purchase  had  been 
registered.  Pabbhotam  Banobod  v.  Jaojitav 
Matabam IBom^M 

6. '■ Priority     of   deeds— Com- 


tract  to  sell  of  future  time— Deed  of  sale,— The 
want  of  rrgtstration  of  a  contract  by  ^  to  sell  land 
to  S  at  some  future  time,  on  receipt  of  balance  of 
the  sum  ftg-eed  on.  not  then  paid,  was  no  bar,  p&r  jie, 
to  B'b  preferential  claim  over  C,  a  subsequent 
purchaser,  wb  sa  sale  had  been  registered  under  Act 
XIX  of  1843.  Bamtoitco  Submah  Sibcab  r.  Goub 
Chukdkb  Sitbm ah  Siboab  .        .      8  W.  B.,  64 

Nin>DBAB    Chavd    Sbih    «.    Eibhcbbb     Lax& 
CHirCKBBBTyTTY    .  .        .   7  W.  B^  488 

7. 


,.      .  Priority  —  Deed  of  sale   of 

immoreahle  property. — Seld  that  the  preference 
given  under  Act  XIX  of  1843  to  the  latter  of  two 
deeds  of  sale  of  immoveable  property,  when  registered, 
over  the  earlier  unregistered  deed  was  not  confined 
to  cases  in  which  the  first  deed  had  not  been  carried 
into  effect,  as  every  duly  registered  deed  of  sale,  if 
authentic,  invalidates  any  other  deed  of  sale  which 
may  not  have  been  refristered.  Pababbttdab  Htba* 
CBABD  V,  Bbovdv    2  BouL,  288  : 2nd  Ed.,  222 

a Pottahs— Priority.— Act  XIX 

of  1 843  did  not  apply  to  pottahs  i  consequently  a  snb- 
seqnentlyregister«d  pr  ttah  could  not  prevail  over  a 
pri'  r  unreijistered  pottali  Akuvd  Chttkdbb  Cbow- 
DHBY  V.  Cbvndebnath  Boy         .    6  W.  B.y  205 


9. Priority  of  deeds — Unregis* 

tered  mortgage  trith  possession. — Act  XIX  of  1848 
did  not  give  a  registered  kobala  priority  over  a  prior 
unregistered  mortgage  under  which  en  jo\  ment  had 
actually  taken  place.  Fubzubd  Au  r.  Abpool 
Bahik 4W.  B^80 

Dbnobvbdhoo  Sadhoo  e.  Khbttbbbatb  Tbwabt 

[8  B  ay,  20 

Contra,  Habnavoik  Gitku  Dhaitpatgib  r.  Spixbb 

[2  Bom.,  218:  2xid  £d.,  204 

10. Priority    of    deeds— MoH' 

gagee  with  possession — Suit  under  Civil  Proeeduwt 
Code,  1869,  s.  1^80.— Held  that  a  mortgagee  whose 
bond  was  registered  was  entitled,  under  s.  280  of  Act 
VIII  of  1859.  to  recover  pnssessidn  of  the  mortgaged 
land  of  which  he  had  been  dispossessed  under  a 
decree  obtained  aguntt  his  mortgagor  by  another 


(    737a    ) 


DIGEST  OF  CASES. 


(    7374    ) 


SXSaiSTBATION    ACT    (HI     OF     1877) 

— eonttnued. 

mort^g^eo,  whoso  mortgage-bond  had  been  subee- 
<inently  registered,  on  condition  that  he  satisfied  the 
<«laim  of  the  decree-holder ;  otherwise  the  defendant 
to  be  entitled  to  possession  on  his  satisfying?  the 
plamtiiPsmortgage-claia).    Bhikaji  9.  Vallibhbas 

[2  Bom.,  209 


!!•> 


Bom.  Reg.  IX  of  1837— Prior 


unregitfered  tah  with  pottession — Suhseqnent  regis* 
iereH  mortgaue,— On  the  16th  December  186)  ff 
purchased  from  D,  for  valuable  consideration,  two 
fields  in  the  Satara  diiftrlct  (to  which  the  provisions  of 
Begulation  IX  of  ls27  and  of  Act  XIX  of  1 84  <  as 
to  registration  were  then  applicable),  and  was  dnly 
put  into  possession  of  the  fields.  The  deed  of  sale 
was  not  registered.  On  the  i4th  February  1S64  i> 
iDortgai(ed»  by  a  registered  mortgige,  the  same  two 
fields  to  B,  who  then  knew  that  H  was  in  possession 
ef  the  fields  as  purchaser.  Held  that,  according  to 
the  true  construction  of  Regulation  IX  of  1^27, 
B.  6,  cl.  1,  the  title  of  IT  having  been  completed  by 
possession,  there  was  no  property  in  thu  fields  loft  in 
X>  to  mortgas^e  to  B,  and  that  therefore  S  (the 
purchaser;  1^  a  better  title  to  the  fields  than  B,  the 
mortgagee.  Sembfe— The  effect  wonld  have  been  the 
same  under  the  provisions  of  Act  XVI  of  1S64  or  of 
Act  XX  of  1866.  Hiiitory  of  registration  given,  and 
the  provisions  of  the  different  enactments  relating 
to  registration  compared  and  discussed.  Balabah 
IfBicoHAifo  r.  Appa  talad  Dulu       9  Bom.9 121 


la 


'Prioritg  of  deedf-^Priority 


ef  title — Proof  of  autkefUieiig,—Pnonty  of  regis- 
tration gave  priority  of  title  under  Act  XI X  of  1 843 
only  when  the  authenticity  of  the  document  was 
proved.    Qahdhabes  Dbbba  v,  Sobatuit  Pandat 

[IOW.B.,215 

18. •  Registered  and  unregistered 

deeds— Priority  -Possession— Fraud, — Act  XIX 
of  1S43  gave  the  preference,  generally  speaking,  to 
a  subsequent  kobala  which  was  registered  over  a 
prior  one  unregistered.  To  avoid  its  operation,  a 
plaintiff  had  to  show  that  the  vendor  not  only  sold 
and  parted  with  his  rijjhts  in  the  property,  but 
actually  made  over  possession  to  him.  If,  however, 
the  second  sale  was  illnsory,  proving  fraud  on  the 
part  of  the  vendor,  it  would  not  stand  in  the  way  of 
plaintiff's  right.    Botoolun  v.  OzBBRinr 

[8  W.  B.,  800 

14. — • Registered  and  unregistered 

documents  —  Priority,  —  Plaint  iff  sued  for  posseKsion 
•f  land  under  an  unregistered  deed  of  s-Ue  ;  and  one 
of  the  defendants  claimed  the  nme  land  under  a 
deed  of  subsequent  date  registered  afcer  the  com- 
mencement of  the  suit.  The  latter  deed  was  found 
to  be  fraudulently  got  up  between  the  defendants. 
Held  that  the  registration  of  such  a  document  did 
not  give  it  the  effect  of  invalidating  a  former  unregis- 
tered deed  of  sale.    Nabasanha  v.  Qayappa 

[8  MacL,  270 

16.  ^ Priority  of  registered  o  toer 

unregistered  deed. — A  Civil  Court  was  held  to  have 
4one  light  in  giving  priority  to  a  lease  registered 
BQder  Act  XVI  of  1864i  m  against  an  unregistered 

rou  XT 


BEaiSTBATION     ACT    (ni    OF    1877^ 

— eoniinued, 

conveyance  of  an  earlier  date.  Gobind  Cruitdxr 
BoT  r.  PooBKO  Chubobb  Sbin     ..    10  W.  K,y  86 

10.     ■ Priority  ofreginferedover 

unregistered  (^si#.— Under  s.  68,  Act  XVI  of  186A, 
registered  deeds  were  entitled  to  preference  over 
unregistered  deeds,  even  of  that  class  the  registration 
of  which  is  optional ;  the  practical  distinctioa  between 
the  two  classes  being  that  deeds  the  registration  of 
which  IS  compulsory,  if  unregistered,  will  not  be 
received  in  evidence  at  all ;  whereas  deeds  the  regis- 
tration of  which  is  optional  will  be  received  in 
evidence,  notwithstanding  the  absence  of  registration, 
though  they  must  give  way  to  registered  documenta 
of  subsequent  dates  relating  to  the  same  property. 
MuNSOOii  Axi  r.  AzHCJT  Ali  .   9  W.  B.,  282 

OooHOO    UAB8   Dab   «.  Kooshoov   Koomabbb' 
DossBB 9  W.  B.,  647 

17. Priority  of  registered  over 

unregistered  deed  — Possession. — Where  two  parties 
claimed  the  same  property  by  conveyance  from  the 
owner  under  registered  deeds  of  sale  of  1272,  plain* 
tiff's  purchase  and  registration  being  of  anterior  date 
to  those  of  defendant,  %vbo,  besides  being  in  posses* 
sion,  pleaded  that  he  had,  previously  to  plaintiff*! 
purchase,  obtained  possession  under  a  parol  contract 
of  sale,  it  was  held  that  plaintiff  was  entitled  to  a 
decree,  and  that  defendant  cuuld  not  set  up  the  parol 
sale  against  the  plaintiff's  registered  kohala  of  the 
same  year,  in  the  face  of  s.  68,  Act  XVI  of  1864. 

BOIKUBTOVATH   SbTT    V.   B(7S8IOK    LOLL  BUBUONO 

[10  W.  B.,  281 

18.  Impeaching   deed  of  sale 

registered  so  as  to  prereni  operation  of  section. — For 
the  purpose*  of  impeaching  a  deed  of  sale  registered 
under  Act  XVI  of  1^64,  so  as  to  prevent  the  opera- 
tion of  s.  68,  it  is  necessary  to  show  that  the 
deed  was.  fraudulently  executed,  and  that  the  pur- 
chaser was  wilfully  and  intentionally  a  party  to  the 
fraud  of  the  vendor,  or  at  least  that  the  deed  was 
executed  without  ronsideration.    Rax  Chabd  Koo- 

KAB  r.  MODHOOSOODUV  MOZOOICDAB 

[7  W.  B.,  118 


19. 


Priority  of  registered  in- 


strument—Deed registered  under  exittinq  law. 
Where  an  instrument  wan  executed  under  the  Regis- 
tration Act,  XIX  of  1848.  and  was  a  valid  instrument 
conferring  a  right  or  interest  on  the  party  in  whose 
favour  it  was  made,  it  dors  not  become  invalid  by 
reason  of  the  party  not  getting  it  registered  within 
twelve  months,  nor  is  priority  over  it  obtained  by  a 
subsequent  conveyance  which  is  retnstpred  under  the 
Registration  Law  of  1864  or  1866.  Boosal  Bibbb 
V.  Nada  Shaha  .    18  W.  B.,  448 

20.   -  Priority  of  registered  over- 

unregietered  deeds. — A  genuine  deed  •>£  sale  given  by 
the  owner  of  an  estate  at  a  time  when,  registratiitn- 
WHS  not  oompuls  )ry ,  cannot  be  invalidated  by  a  sub* 
sequent  deed  given  by  that  owner's  heir  and  succes- 
sor, the  registration  of  which  was  compulsory  by  Act 
XX  of  1866,  merely  on  the  g*ound  that  the  last  deed 
was  registered,  and  the  first  was  not  Iwmr  Siboh 
V.  KOTLASHOO  Eobb     .        •      •  UW.  B.,  668 

Ud  2 


(    W6    ) 


DIGEST  OF  CASES. 


(    78W    ) 


BSGI8TBATION     ACT     (HI    OF    1877) 

'  — continued. 


21. 


Optional     registration- 


JMoritjf  of  deeds, — A  deed  the  registration  of  which 
was  not  absolutely  requisite  under  s.  49,  Act  XX 
of  1 866,  was  not  entitled  to  priority  to  a  duly  regis- 
tered   kobal'i  under  s.  50  of  that  Act.    Mopuzbl 

HOBSIIN  V,  QO£AK  AVBIAH 

[10  B.  Ii.  B.,  881  note :  10  W.  B.,  188 


_ Priority  of  registered  over 

unregistered  deed, —  In  a  snit  by  a  purchaser  of  a 
howla  tenure  which  defendant  was  proceeding  to  sell 
under  an  ex-parie  decree  which  he  had  obtained  upon 
a  mortgage-bond  executed  by  plaintiff's  vendor, — 
Held  that  plaintiff's  registered  purchase,  though  of 
a  subsequent  date,  must  take  effect  as  against  defen- 
daat's  unregistered  mortgage,  which  might  have  been 
registered.    Ali  Azik  Khah  r,  Islam  Khan 

[14W.  Bh488 


28. 


JPriorifg  of  registered  over 


unregistered  deed — Lien. — Be  Id  that  property  sold 
in  satisfaction  of  a  8U])erior  lien  cannot  be  held  to 
have  been  told  subject  to  an  inferior  lien,  and  that 
a  registered  deed  of  a  subsequent  date  has  preference 
over  an  unregistered  deed  of  prior  date.  Sbstul 
Bbbbhas  v.  Hub  Chukd  Sahoo     .  1  Agra»  288 


24. 


—  Priority  of  deeds — Mori' 


gage»deed — Deed  of  AoJe, — A  lent  ^  B75  on  6th 
Asar  1278  <June  J9th,  ]8fi6),  and  B  executed  a 
mortgage  of  two  bighas  of  land  for  the  amount  in 
A*%  favour.  On  28rd  Asar  (July  fth)  B  sold  to  C 
one  bigha  of  the  same  land.  A*^  mortgage  was  not 
registered;  C's  deed  of  sale  uas.  A  subsequently 
hroaght  a  suit  for  the  amount  owed  him  by  H,  and 
sought  to  attach  the  land  mortgaged  to  him  in  exe- 
cution. C  preferred  a  claim  to  the  property  at- 
tached, on  the  ground  that  the  land  was  his ;  hii 
p.etition  was  allowed.  A  now  sued  to  have  the  pro- 
perty mortgaged  to  him  sold  in  execution  of  hia 
dfscree,  and  to  set  aside  C's  purchase.  Held  that 
under  ss.  38  and  60,  Act  XX  of  1866,  C's  re- 
gistered deed  of  sale  must  have  preference  over  A*% 
nnregistered  mortgage.  Gayabam  Hazumdab  v, 
Maj)hu8ui)an  Mazumtab     4  B.  L.  B.,  Ap.»  78 


25.  • Conditional  detd  of  sale — 

Priority  of  deeds. — A  entered  into  an  agreement 
with  B  to  convey  to  him  a  certain  portion  of  land 
for  a  consideration  of  R98,  of  which  H60  had  been 
paid  as  ramest-money.  The  agreement  contained 
a'  proviso  that,  on  A*%  refusal  to  convey  the  pro- 
perty within  the  time  mentioned  in  the  agreement, 
this  document  should  operate  as  a  conveyance,  and 
A  should  forfeit  his  claim  to  the  balance  of  the  con- 
sideration. Before  the  expiry  of  the  time  mentioned 
in  the  agreement,  A  sold,  by  a  registered  deed,  a 
portion  of  the  property  mentioned  in  the  agreement. 
In  a  suit  by  IB  for  possession  of  the  property  and  for 
a  declaration  that  the  agreement  operated  aa  a  con- 
veyance,—^«/<2  that  under  cl.  1,  a  18,  and  s.  CO  of 
Act  XX  of  1866)  the  subsequent  registered  convey- 
ance had  priority  over  the  unregistered  agreement. 
Sbaka  Chttbk  Nbooi  v.  Nabik  CHAia>BA  Dhob^ 
.     [e]3.Ii..B.,Ap.»l:16.W.E.»28e 


BiBOIBTBATIOXr     ACT    (fJX    OF    1S77> 

— continued. 


28. 


'Priority  of  registered   av^r 


unregistered  instrument — San  mortgage  vniAomi  jfo*" 
session  i>^  (?«i«tfra^.— Under    a.  50  of  the    &ee;S0* 
tration  Act,  XX   of  1866,  a  registered    instrumeiifc 
takes  effeoti  as  regards  the  property  comprised  thereinr 
against    every    unregistered    instrument  relating^  tty 
it,  whether  or  not  the  grantor  of  those  instruments 
be  the  same.    As  between  himself  and  his  mortgagor, 
and  also    as  against  any    subsequent    unregistered 
assignee  of  the  latter,  an  unregistered  san.  inort* 
gagoe  in  Guzerat  has  a  perfectly  valid  charge  npoa.- 
the  property  mortgaged ;  but  his  right  against  sacli 
property  is  liable  to  be  defeated  by  the  mortgajsor,. 
or  his  heir,  or  such  assignee  conveying  it  to  anoUier 
by  a  registered   instrument  ^'hile  his  own  title  re- 
miuns  ^unregistered.    Lahhmickand   Wdlchand     v. 
Kastur  Beehar.  9  Bom.,  60,  dissented  from.    ITak- 
A2n>A8  Ealidas  v.  Shankabdas  Habibhai 

[12  Bom..  242; 

27. Deeds  qf  different  deserijf^- 


tions  —  Priority,  —  The  rule  giving  a  registeredi 
d<»cument  preference  over  an  unregistered  one  wa» 
held  not  to  apply  to  d€«ds  of  different  descriptions. 
Ehbttttb  Balbbb  r.  GovB  Hitbbbb 

[W.  B.,  18e4»  88T 


28. 


Priority — Documents  op- 


iionally  and  oompulsorily  registrable. — The  SOfelr- 
section  of  the  Registration  Act,  1866,  applied  to; 
instruments  of  which  the  registration  was  optional* 
giving  priority  between  such  instruments  to  the  one 
which  was  registered.    Havbd  Bxtx  r.  Bnn>BABinr- 

[2  N.  W..  87* 

Pavha  EHrxAJi  r.  Fatta  Upa4i  12  Bom..  178* 

But  not  to  a  case  in  which  the  registration  of  one 
instrument  was  optional,  but  of  the  other  compulsory. 
Havbd  Bux  r.  Biktbabuk  2  JSf,  W..  87 


28. 


Priority     of    registered' 


over  unregistered  document— rCompulsory  and  op*' 
tional  registration, — A  registered  deed  of  sale,  o^ 
which  rfgistration  was  compulsory,  did  not,  under 
Act  XX  of  1866,  take  effect  against  a  prior  unregis-" 
tercd  mortgage-bond  in  respect  of  the  same  land,  the 
registration  of  which,  it  being  for  a  sum  under  RlOO,' 
was  optional.  Btastttulla  r.  Doobga  Chttbf  Pa£' 
[16  B.  K  B.,  284 :  24  -VIT.  R,  Ifil 

See  Oghba  Sucgh  r.  Abi^akh  Eobb 

[I.  Ii.  B..  4  Calc,  688 :  8  G.  Ii.  B.,  484 

Labbvichaitd  Walohavd  V,  Eabtub  Bbchab  i 

[8  Bom.,  80. 

Mahomed  Abhbttp  o.  Ettsbxkoddbsk 


80. 


Lease  to  take  juioe  from. 


date  trees — Priority,-— A  registered  lease  to  take 
juice  from  date  trees  cannot,  under  s.  60,  Act  XX  of- 
1866,  have  priority  over  an  unregistered  one  of  a 
prior  date.    Jalu  Nahdab  v.  Bbioha  Naicdab 

[8  B.  Ii.  B.,  A.  C,  884 

S.  C.  Jajtoo  MrxTDiTB  V.  HnoHA  Muitditb 

[12  W.  B.,  88e 


(    W7    ) 


niGSST  09  CASBS. 


(    7876    ) 


SBOISTBATION     ACT    {Til    OF    1877) 

— oimiinfied. 


9h 


Megittratton   Act,  XIX 


4/  ISiS— Priority— Insirumentt  of  which  registra- 
Hon  t#  optional, — A  mortgage^eed  regiaiwred  under 
JL<A  XX  of  1866  18  not  thereby  entitled  to  priority 
over  ft  mortgftge-deed  which  might  have  been,  bnt 
WM  not>  registered  under  Act  XIX  of  1648»  in  caees 
:where  the  coneideratioo  for  the  xirtA  deedf  exceeds 
BlOa  MaUthapfa  v.  Btusappa,  1  Bom,,  10  j 
Marnamgir  t.  Spierw,  9  Bom,,  204 ;  and  Pdrabhwht 
'V.  Dhondu,  2  Bom,,  222,  distlngnished.  Q«<vre^ 
^Whether,  in  the  caee  of  inttrnmonte  execnted  for  a 
^condderation  leis  than  RlOO,  ■.  50  of  Act  XX  of 
1866  wonld  operate  to  giro  priority  to  the  deed  regis- 
tered nnder  that  Act  over  the  deed  which  might 
have  been,  bnt  was  not,  registered  under  Act  XIX  of 
1818.  Khabdu  DvxABDis  r.  Tasaohand  Akab- 
•CBAND  .  I.  li.  B.»  1  Bom.,  674 


8a 


Priority — Begisiered  and 


ttnregiH^red  deeds  —  Optional  and  compulsory  regis- 
/raf ton.— Deeds  of  sale,  dated  respectively  the  22nd 
October  1868  and  7th  February  1874,  and  registered, 
the  former  under  Act  XX  of  1866  and  the  latter 
under  Act  VIII  of  1871,  are  not  thereby  entitled  to 
^yriority  over  an  unregistered  mortgage-deed  dated 
the  18th  June  1864,  the  registration  of  which  was 
•optional  under  Act  XIX  of  l&IS,  where  the  consider- 
ation for  the  rival  deeds  exceeds  RIOO.  Qnare — 
Whether  in  Kanara  a  mortgage  without  possession  can 
be  sustained  against  a  subsequent  purchase  f fom  the 
mortgagor  with  possession.  Pabmata  v.  Sonde 
Shbikiyasapa  .    L  L.  B.»  4  Bom.,  458 


88. 


Priority  —  Lien  created 


Ig  sales  under  registered  and  unregistered  deeds, — 
Where  it  appeared  that  a  sale  of  the  share  for  which 
plaintiffs  held  a  coaditional  sale-deed  had  substantially 
taken  place  in  satisfaction  of  two  decrees  obtained 
on  two  bonds,  one  unregistered  and  the  other  regis- 
tered, and  of  a  prior  date  to  that  of  the  plaintiff's 
moTtgage^eed,^Seld  that  the  share  was  not  liable 
to  a  lien  created  subsequently  to  the  registered  deed  i 
and  though  the  plaintiffs  might  have,  by  reason  of 
registration,  a  preferable  right  to  that  possessed  by 
the  decree-holder  of  the  anrrgistered  bond,  yet  they 
had  no  claim  preferable  to  that  of  the  decree-holder  of 
the  registered  prior  bond.    Motee  Bah  r.  EaisHbb 

[2  Agra.  62 


84« 


■ 

Unregistered    mortgage 


defeated  by  subsequent  registered  sale.^V,  having 
pui-chased  land  from  N  m  March  1871  by  a  registered 
deed  for  ftlO,  entered  into  and  retained  possession 
till  ousted  by  K  in  1880  in  execution  of  a  decree 
Obtained  by  jS' against  N  upon  an  unregistered  mort- 
gage-deed dated  1869,  conditioned  to  become  an  abso- 
lute sale  within  a  certain  date  which  had  elapsed 
before  suit  was  bronght.  Held  that,  under  s.  60  of 
ihe  Registration  Act  of  1866,  K*%  title  was  defeated 
by  V*B  registered  sale-deed.  Kaittbti  Vbiixatta  v, 
Baiabhadbapatbvhi  Kotatya 

[L  Ij.  B.,  6  MacL,  168 


86.  ■  Priority  —  Possession,  — 

A  registered  deed  could  not,  under  s.  60,  Act  XX  of 
1866,  prerail  against  an  unregistered  deed  under 


BXaiSTBATIOlSr    ACT    (111    OF     1877) 

— ooniinued. 

whieh  poMession  had  been  delivered  to  the  alienef  • 
BsiiAM  Bhbdck  V,  Baxboitath  Qhatax 

[8  B.  Ii.  R,  A.  O.,  818:  12  W.  B.»217 

Shiostaa  Ahxbb  V*  Goo£  Mahovbd  Khav 

[2  K.  W.,  296 

MaVHAL  YALAD  SvbAT  KAIi  V^  DaBBAATH  TA£AJ> 

Nabata*    .        .        .        -        .    9  Bom.,  147 
Naobsh  Bhat  0.  Balfabtbat     «    9  Bom.»  161 


86. — 


~ aiidB.100— PriortTfy.— 

A  purchased  certain  lands  in  1866,  and  duly  regisr 
tered  his  bill  of  sale.  B  had  purchased  the  same  landb 
in  IS 65  from  the  persons  throagli  whom  A'b  vendors 
made  their  title,  and  had  been  in  possession  ever 
since,  but  had  not  registered  his  bill  of  sale,  as  he 
might  have  done,  under  s.  100  of  Act  XX  of  186f^. 
A  sued  to  obtain  possession.  Held  B  was  not  bodnd 
-to  register,  and  his  title  was  good  against  A.    Gibua 

SlVGH  V,  GiBtDHABI  SlBTChH 

[I  B.I,.  B.,  A.  C,  14 :  10  W.  B.,  66 

FTB200imiB8A  u.  Sadutoollah    .    22  W.  B«,  8 


87, '■—' Priority  —  Possession,  — 

A  mortgaged  a  tank  in  1859  to  the  plaintiff.  The 
mortgage  was  never  registered  -^  in  1867  sold  th^ 
tank  to  C,  tnd  executed  a  deed  of  sale  thereof.  The 
deed  of  sale  was  duly  registered,  and  C  had  been 
ever  since  in  possession  under  it.  The  plaintiff  sued 
A  on  his  mortgage,  and  in  that  suit  C  intervene4 
and  was  made  a  defendant.  A  did  not  appear  in  th^ 
suit.  Held  that,  C  having  registered  his  deed  of  sale 
and  being  in  possession,  his  title  was  good  against  th^ 
plaintiff.  Chirija  Singh  v.  Qiridhari  Singh,  IB.L, 
£,,  A.  C,  14,  distinguished.    Soodhabax  Bhdtta- 

OHABJBB  r.  OdBOY  ChUKDBB  BUNDOFADHTA 

[10  B.  I..  B.,  880 :  19  W.  B.,  279 

88. Priority  of  registered  over 

unregistered  deed  with  possession, — In  July  1864 
two  undivided  brothers  executed  a  mortgage  of  their 
joint  property  to  the  plaintiff  for  H500,  and  in  Janu- 
ary 1868  they  executed  another  mortgage  for  B1,000 
to  the  defendant,  who  registered  it  under  Act  XX  of 
1836.    In  a  suit  brought  on  the  mortgage  of  18»i4,  a 
decree  was  made  in  October  1871  that,  if  the  sum  due 
were  not  paid  within  two  months,  the  property  should 
be  sold,  and  in  March  1872  the  property  was  sold  in 
execution  of  that  decree,  and  bought  by  the  plaintiff, 
who  was  duly  put  into  possession.    The  defendant 
subsequently  obtained  a  decree  on  the  mortgage  of 
186  S  i  the  property  was  gold  in  execution  of  that 
decree,  and  was  purchased  by  the  defendant,  who, 
dispossessing  the  plaintiff,  was  himself  put  into  pos- 
session.   In  a  suit  brought  to  eject  the  defendant,—; 
Held  that  the  mortgage  of  1864  did  not  require  to.be 
registered  in  order  to  maintain  its  priority  over  that 
of  1868.    Vbvkata  Nabsahvah  r.  Bamiah 

[L  Ii.  B..  2  Mad.,  108 

89. ■  Registered  and  unregis^. 

tered  deed—  Priority— Mortgage— Possession,— -k 
mortgage  in  the  Konkan  without  possession  is  invalid 
as  against  a  subsequent  mortgagee  with  possession* 
but  the  registration  of  such  a  mortgage  cures  any 
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BXGISTBATIOir 

— evtuinmed. 


ACT    (m    OF    1077) 


I 


defect  or  imperfection  ariiiiig  from  the  mm-comple- 
tion  ol  the  tramactioD  bj  deliverj  of  pcMCwion ;  and 
s  deed  00  registered  is  go  hI  ag^iiist  a  non*re|prtered 
mortgage,  tlioagh  accompaaiid  by  poMetkioD.  Pre- 
rioos  cases  reviewed.  Habi  Bamchahbba  «.  ICaba- 
PAJi  VisBHiT  .8  Boin«9  A.  C^  50 

6'M    KBISHVAPPA  FAIAB  MAHADAPFA  r.  BAHDKn 

Yadatbat  .        .         .        .    8  Bom.,  A.  C^  66 

40. Pouettion  —  Pricrity  of 

reffiitered  deed—Purehater  of  mortgaged  property, 
— A  purchaser  with  possession  at  a  Court's  safe, 
whose  certificitte  of  sale  is  registert-d,  buys  the  right, 
title,  and  interest  of  the  debti  r  burdened  with  the 
lien  of  a  prior  mortgagee,  without  possession,  whose 
deed  of  mortgage  is  registered.  CuiBTAiCAir  Bhas- 
KAB  r.  SHrTBAM  Habi  .  .8  Bom.»  804 

41. Priority    of    regitUred 

docwmeni$ — Postestion^—Thfi  priudple  that  a  regis- 
tered documeLt  of  posterior  date  is  not  to  prevail 
over  an  earlier  unre^Littred  deed  where  the  transfer 
nnder  such  deid  has  been  ptrfeited  by  possession, 
wtfs  held  not  to  extend  to  a  case  in  which,  after  such 
possession,  the  claimant  under  the  unregistered  deed 
had  been  dispos-essid  by  the  opposite  party.  Is- 
•ubbb  Uosbxb  r.  Lall  BxbabiiB  Holdab 

[21 W.  B.,  421 

42, Unregistered  and  regis* 

tered  deeds — Possession  Priority, — An  unregis- 
tered mortgage  without  possession,  upon  which  a 
decree  has  been  obtained  but  not  executed,  has  not,  by 
virtue  of  such  decree,  priority  over  a  subsequent  de^ 
of  sale  wbich  is  registered.  Kamt  Khakdv  r. 
Kbibhita  Bhuiaji  Sbet    .   6  Bom.,  A.  C,  147 

48.  — Begislered  and  unregis* 

tered  deeds — Possession — Priority,—  Held  that  an 
unregistered  mortgage,  without  possessioD,  is  not 
valid  against  a  purchaser  with  possession.  Gaffat 
Bajashet  r.  Khaki^it  Cbauoshbt 

[4  Bom.,  A.  C,  69 

But  see  OoixA  CnimiA  GuBVYirppA  Naipu  «. 
Kali  Apfiah  Maidu  .4  Mad.,  484 

and  Hadaoopa  Chabitab  r.  Bvthna  Mitsali 

[6  Mad.,  467 


44. 


Mortgage — Priority  over 


purchaser— Possession.— Held  that  a  registered 
mortgagee,  although  witbcut  possession,  is  entitled 
to  priority  over  a  subsiqueiit  purchaser.  SuirsAB 
jAajiTAV  r.  GopAJi  Eshtaht 

[4  Bom.,  A.  C,  68 

BALAJI   NABATAK    KoLATKAX  v.  BaX  CHAin>BA 

Gahbsh  Kelkab        ...       11  Bom.,  87 

45^ .  Mortgage^  Deed  of  sale 

— Priority -Purchaser  at  Court's  sale.—E''ld  that 
the  rule  laid  down  in  Oonpat  Ba/ashei  v.  Khandu 
Chaugshet,  4  Bom.,  A.  C,  69,  '*that  an  unregistered 
moiiifage  without  possess!- >n  is  not  valid  against  a 
purchaser  with  possession,"  does  not  apply  to  a  pur- 
chaser at  a  Court's  sale  whose  instrument  of  purchase 
Is  not  registered.  Mathubadas  Bakohodsab  v. 
Kalta  Kufbhal  .    7  Bom.,  A.  C,  24 


BEGlCrrBATIOB^ 

— eontmued. 

48. 


ACT    (m    OF    1877^ 


Begistered  and  mmregie* 


tered  mortgages — Possession^ Prior ity.— M nstd.  W 
were  mort^gees  of  one  F.  {7's  mortgage  was  prior 
in  point  of  time  and  registered.  M  and  U  obtained 
each  a  decree  against  F.  U'a  decree  was  prior ;  bift 
H,  having  applied  for  execution  sooner,  was  put  into- 
possestton.  U  subsequently  applied  fur  extcution, 
and  dispossessed  if.  Meld,  in  a  suit  by  S  against  iT 
to  recover  possession  of  the  mortgaged  premises,  that 
registration  made  U*b  mortgage  complete*  tbongh  he 
did  not  obtain  possession  of  the  mortgaged  pr  petty 
at  the  time  when  the  deed  to  him  was  exi'cuted,  and 
that  any  subsequent  dispossession  of  the  equity  of  re- 
demption by  the  mortgagor  would  be  subject  to  hia 
mortgage.  Umaji  talad  Mavaji  Paul  DirMALi 
r.  Habi  Bamchanpba  Kulkabni 

[4  Bom.,  A.  C 148 

47. Priority  of  deeds -No- 
tice to  purchaser  of  existence  of  unregistered  mcrt- 
gage. —  Qu€ere — Whether  notice  to  the  purchaser  of 
the  existence  of  a  prior  unregistered  mortgage  would 
in  any  way  affect  the  provisioiis  of  the  Begistratioa 
Act.  Maxavdab  Kalidas  v.  Shaitkabdas  Haki- 
BHAi 12Bom«,241 

48.  —  Notice  to  purchaser  of 

prior  deed  of  sale.— In  a  suit  to  recover  possessioa 
of  land  alleged  to  have  been  purchased  from  t««> 
parties  {K  and  D),  one  of  whom  (D)  had  appeared 
before  the  Begistrar,  admitted  the  sale,  and  allowed 
the  deed  to  be  registered  so  far  as  her  interest  waa 
concerned,  but  the  other  {K\  when  he  appeared  be- 
fore the  Begbtrar  had  denied  the  deed  and  subse- 
quently  suld  his  share  to  the  defendant  by  a  regi^ 
tered  kobala.  —  JJeld  that,  as  there  was  no  evidence  of 
fraud  on  the  part  of  the  defendant  purchaser^  or  that 
he  had  purchased  viith  notice,  plaintiff  was  not  en» 
titled  to  a  decree  for  j^s  share,  ^bbekath  Chubv 
Dabs  r.  Dwabkabath  Ghosb         .  14  W.  B;^  818- 

48. Bond  fide  inUruments—r 

Priority.  —  Per  FbacoOK,  C.J,  —  All  instnimenta 
under  this  section  must  be  bond  fid*  in  order  to  have 
priority.    BAHHATUikLA  V.  SABnrcrLLA  Kagchi 

[1 B.  I..  IL,  F.  B.,  68 

D^ooKHAi  Meeb  0.  Nabbib        .   20  W.  B^  HO' 

Bhikdhabee  Singh  r.  Kakhya  Lau 

[14  W.  B.,  24 

BAMPHrL  Lall  v,  Chitndrb  Pubshad 

[1 N.  W.,  204 :  Ed.  1873, 28T 

60. -Priority  —  Finding    of 

fraud  or  collusion.— A  Judge  should  record  a  distinct 
finding  of  fraud  or  collusion  on  the  part  of  the  holdec 
of  a  registered  deed,  with  the  grounds  on  which  it 
proceeds,  before  he  gives  an  unregis^'ered  deed  prior- 
ity over  it;  and  unless  he  does  so,  the  case  will  be 
remanded  to  him  for  re-trial.  GouBl  Eaht  Boy  iv 
GiBiDHAB  Boy 

[4  K  Ii.  Bh  a.  CB  :12  W.  B.,468 

61. ■ —  Priority  of  deeds  —  Op' 

tional  registration— Act  XIX  of  ]843.—A9  Act 
XIX  of  1843  has  been  repealeti,  and  the  Begistni» 
tion  Act  (VIII  of  1871)  contains  no  provision  fur 
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BXOISTBATIOlsr     ACT    (m    OF    1877) 

— contt»ii€d, 

the  priority  of  registered  deeds  over  any  others,  save 
hi  the  cases  of  optional  registration*  the  ordinary  rule 
applies    that    the    prior    conveyance  must  prevail. 

BaOHITBI   VSHklTBAIXAXMA    r.    GUDUBIT    BaUAVKA 

Pastvlv 6MiicL»881 


62. 


Registered  and  unregis' 


iered  doeumente — Acft  XI K  of  1848, — A  docuoacnt 
executed  while  Act  XIX  of  1843  was  iu  fi>rce,  and 
not  registered  thereunder,  cannot  be  postponed  to  a 
document  executed  in  1878  and  registered  under  Act 
VIII  of  1871.    Chattab  SxiiaH  ?-.  Rax  Lal 

[LIj.B.,8  AU.,488 


68. 


Eegittered  and  vMregii^ 


iered  documents^ Act  XVI  of  ISSd*— An  unregis- 
tered document  executed  before  Act  XVI  of  1864 
came  into  force  is  not  invalidated  or  p  stponed  to 
a  documeut  registered  under  Act  VIII  of  1871,  under 
the  explauation  given  in  s.  60  of  Act  III  of  1877* 
Bax  Basan  Bai  r.  Mvbli  Pavdet 

[L  li.  XL,  8  AIL,  606 


64. 

tered    documente- 


■  Begietered  and  unrfigie- 

Aef    XVI   of  1864.-8.   60  of 


the  Begistration  Act,  III  of  1877«  docs  not  operate  so 
as  to  exclude,  on  the  ground  of  their  non-rtgistrMtion, 
iustrumentf  executed  before  Act  XVI  of  1864  came 
into  operation.    Tibvxala  r.  Lakbiimi 

[I.Ii.B.,aMad.,147 

DiSAI  LALLUBHAI  JBTHABHAI  r.  MUNDAS  EUBEB- 

DA8  .    I*  L.  B.,  ao  Bom.,  880 

66. Prioritg  -  D^ed   of  *a!e 

regietered  under  Act  VIII  of  7871.-8.  60  of 
Act  III  of  1877  is  not  retrospective  in  its  application ; 
and  therefore  a  deed  of  sale  registered  under  Act 
VIII  of  ls71,  and  not  having,  under  that  Act,  pri- 
ority ovrr  unregistered  documents  relating  to  the 
same  property,  acquires  no  new  rights  of  priority  by 
the  passing  of  Act  III  of  1877.  though  coming  within 
the  larger  class  of  registered  documents  which,  by 
s.  60  of  the  later  Act,  have  priority  over  un- 
registered documents.    Eakitkab  /*.  J<>t.Hi 

[L  li.  B.,  6  Bom.»  442 


66«' 


'Priorifg  between  registered 


and  unregistered  docnmen*s~ Optional  and  comjml* 
eory  Registration  Acts  XVI  of  1864,  XX  of  1866, 
and  VIII  of  1871  Interpretation  of  statutes.— 
The  registration  of  documents  under  Act  XVI  of 
1864,  XX  of  1866,  or  VIII  of  1871,  does  not  give 
them  eifect  as  against  documents  which  might  have 
been,  but  were  not,  registered  under  one  of  those 
AcU.  S.  <0  of  Act  III  of  1877  has  no  retro- 
spective operation  upon  such  documents:  the  pre- 
ference which  it  gives  to  registered  over  nnrrgistered 
documents  is  confined  to  documents  registered  under 
Act  III  of  1877.-  According  to  the  registration  law 
as  it  stood  before  Act  III  of  1877  came  into  force, 
there  was  no  competition  grounded  upon  registration 
between  documents  optionally  and  documents  com- 
pulsorily  registrable.  The  Legislature,  while  poucss- 
ing  the  power  to  divest  existing  rights,  is  not  (in 
construing  statutes)  to  be  understood  as  intending 
to  exercise  that  power  retrospectively  to  any  greater 


BXQI6TBATION     ACT    (IH    OF    1877) 

— continued, 

extent  than  the  express  terms  of,  or  necessary  impli* 
cation  from,  its  language  requires,  ^and  B  (two 
brothers)  (lurchased  a  house  on  the  19:  h  July  l.'>7l» 
and  mortgaged  it  tx>  the  plaintiff  for  ii685,  by  a  sau 
mortgage,  dsted  the  2tst  July  1871,  and  duly  regis- 
tered. In  1874  the  plaintiif  sued  upon  his  mortgage 
and  obtained  a  decree,  directing  satisfaction  ot  his 
claim  by  the  sale  of  the  house.  The  house  wasao 
cordingly  sold  by  the  Court  and  purchased  by  the 
plaintiff  for  H825.  He  obtained  a  certificate  of  ssle, 
dated  the  16th  October  ib76.  The  certificate  was 
duly  registert-d.  On  appl\  ing  to  the  Court  for  pos- 
session of  the  house,  the  plaintiff  was  resisted  by  the 
defendant,  on  the  ground  thnt  he  was  in  possession 
under  two  mortgages,  dated  the  :i0th  July  1871.  and 
executed,  the  one  by  A  and  the  other  by  B.  These 
mortgages  were  not  regi^ered,  both  of  them  being 
for  sums  less  than  W  ICO.  The  plaintiff*s  application 
having  been  rejected  b.v  the  Court  he  brought  a  suit 
for  posst  ssion  of  the  house.  Both  the  lower  Courts 
alloa'ed  his  claim,  holding  that  his  m  rtga^re  and  certi- 
ficate of  sale,  being  registiTed,  were  entitled  to  prior* 
*  ity  over  the  unn^gistfTHd  tnortg-i^es  of  the  defendant 
under  s.  60  of  Act  III  of  1877.  On  appeal  to 
the  High  Court,— i/^//i  that  the  case  was  governed 
by  the  law  of  registrati  n  as  it  stood  before  Act  III 
of  1877  came  into  force,  and  that  the  registration  of 
the  plaintiff's  mortgatre  and  certiKcate  of  sale,  both 
of  which  were  compulsorily  registrable,  did  not  con- 
fer upon  them  any  priority  over  the  defendants'  un- 
registered mortgages,  which  were  optionally  registra- 
ble. loHHA  Bam  Eaudas  r.  Oovikd  Kam  Bho- 
WAviBifATTKAB  .    I.  Xi.  fi.»  6  Boin.»  668 


67. 


SaU  under  registered  and 


unregistered  deeds  —  Inn^cfnt  purctinn^rs.  —  Per 
Qarth,  C.J.-  The  only  reasonable  c«  nstruction  of 
a  60  of  Act  VIII  of  1H7I  is,  that  where  property 
under  the  value  of  fil«.0  is  purchased  by  two 
innocent  purchnsers,  the  one  by  a  reiristerrd  and  the 
other  by  an  unregistered  deed,  and  there  is  no  fraud 
shown,  or  other  circumstances  which  in  equity  yvould 
protect  the  unregistered  purchaser  sgaiust  the  re- 
gistered, the  title  of  the  latter  shall  prevail.  The 
section  contains  no  such  qualification  as  that  a  pur- 
chaser under  an  unregistered  deed,  who  has  obtained 
possession,  would  have  priority  as  against  a  subse- 
quent purchaser  under  a  registered  deed,  and  the 
Couits  are  not  at  liberty  to  import  such  a  qualifica- 
tion into  the  sectiou.  Per  PosTiTBX,  «7.— S.  60 
is  intended  to  apply  to  the  case  of  two  innocent 
purchasers,  giving  the  preference  to  the  one  who  has 
taken  the  greater  precaution  to  secure  his  title,  but 
is  not  intended  to  apply  to  the  case  of  a  subsequent 
purchaser  who  registers,  but  who  at  the  date  cs  his 
purchase  had  actual  notice  of  a  prior  unregistered 
purchase.  KrzuLVDDXsir  Khav  r.  Fakir  Maho* 
MBD  Khak  .  L  Ij.  B.,  6  Calo.,  886 

S.  C.  Fakib  .Mahombd  Ehait  v.  Vazbluddrbv 
Eran 4C.Xi.B.»267 

68. Priority     of    registered 

over  unregistered  documents, — A  registered  deed  o€ 
sale,  the  registratim  of  which  was  compulsory,  did 
not,  under  Act  VIII  of  1871,  take  effect  against  a 
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HXGIBTRATIOH     ACT    an    OF    1877) 

Trior  anregiitered  deed  of  sale  of  the  lame  prapeity, 
the  regiftntioa  of  which  wu  optionmL  0»hba 
finroH  V.  Ablakh  Kor 

[I.I^B.,4C«l0^68d:8C.Ii.K^484 


58. 


Optiomal  and  compulsory 


9fgi9tration—Friority  qf  regutered  over  %nregi»* 
Ured  dooumemU.  —  Documents  tlie  registnttion  of 
which  18  optional,  executed  previona  to  the  Beglstra- 
tion  Act  (III  of  1877),  will  not,  if  unregistered,  take 
•effect  against  later  registered  documents.  8,  the 
owner  of  a  7  annas  share  in  certain  property,  on  the 
19th  November  18^6  sold  a  one  anna  shture  thereof  to 
A  for  B'^lO,  the  bill  of  sale  not  being  registered,  as 
pnder  the  provisions  of  Act  XX  of  I8t)6,  s.  18,  the 
registration  thereof  was  optional.  Subsequently>  8 
sold  the  remaining  i\  annas  to  other  persons;  and 
then,  on  the  27th  September  1876,  sold  another  1  anna 
share  in  the  same  property  to  B  for  ftl40,  the  bill 
of  sale  with  respect  to  this  purchase  being  duly  regis- 
tered under  the  provisions  of  Act  III  of  1877.  In  a 
suit  by  A,  who  had  never  obtained  possession  of  the 
1  anna  share  he  had  purchased,  against  8,  £,  and  the  • 
purchasers  of  the  other  6  annas  shares,— IT^Z^j  that 
he^  was  not  entitled  to  succeed,  as  his  bill  of  sale, 
being  unregistered,  was  not  entitled  to  priority  over 
JB's,  which  had  been  duly  registered.  Zaohman  Das 
V.  Dipchand  I.  L.  R„  2  AIL,  861,  and  Oghra 
Singh  V.  Ahlahh  Kosr,  J.  X.  /?„  4  Calc,  536,  fol- 
lowed.   ShIB  ChaNDKA  ChAKSATATI  t>.  JOBOBUZ 

[L  I..  R,  7  Gala.  670: 8  C.  L.  B.,  224 

eO.  Registration   Act    (XVI 

of  1864J -^Registration,  Optional  and  eompnUory 
^-Unregistered  document  of  which  registration  was 
optional  under  Act  XVI  of  1864^Prioritg  of  un- 
registered  document. — Held,  in  the  case  of  a  docu- 
ment executed  while  Act  XVI  of  1664  was  in  force, 
the  registration  of  which  under  that  Act  was  optional 
and  which  was  not  registered  thereunder,  and  of  a 
document  executed  after  Act  III  of  1877  had  come 
into  force,  the  registration  of  which. was  compulsory 
imd  which  was  duly  registered,  both  documents  relat- 
ing to  the  same  property,  that  under  the  provisions  of 
s.  10  of  Act  III  of  1877  the  registered  document 
took  effect  as  regards  such  property  agunst  the  un- 
registered document,  ffeld  also  that  all  that  a 
person  seekmg  the  benefit  of  s.  CO  of  Act  III  of 
1877  is  required  to  prove  is,  that  his  document  is  a 
document  of  the  kind  mentioned  ux  the  first  clause  of 
that  section,  that  it  has  been  duly  registered  under 
that  Act,  and  that  it  covers  the  same  property  as  that 
covered  by  any  unregistered  document  against  which 
it  is  contended  that  his  document  shall  take  effect ; 
and  it  is  not  necessary  for  him  to  show  that  he  is 
claiming  from  a  vendor  common  to  both  himself  and 
Hke  person  claiming  under  the  unregistered  document. 
Laehman  Das  v.  Dip  Chand,  I,  L,  R.,  2  All.,  861, 
and  Shib  Chandra  Chakravati  v.  Joho  Bux,  L  L. 
M„  7  Calc,  570 ;  9  C.  L.  R.,  224,  referred  to  and  fol- 
lowed. GtrHGAXAK  Ghosb  Sibdab  V,  Ealipodo 
^»o"  L  Ii.  R.,  11  Calo.,  061 


61. 


Act  VlII  of  1871,  ss,  18, 


BaaisratATioN   act   (in  of  istt) 

— eomUnmedm 

document  creating  an  interest  in  immoveable  pr6- 
perty,  the  registration  of  which  under  Act  YIII  of 
1871  was  compulsory,  and  which  w  as  registered  under 
that  Act,  does  not,  under  s.  60  of  that  Act,  take  effeet 
as  regards  such  property  against  an  unregisterad 
document  relating  to  such  land,  the  registri^ion  of 
which  under  Act  vlll  of  1871  was  optional.  Keld 
that  the  provisions  of  s.  60  of  Act  III  of  1877  did  not 
apply  to' documents  executed  after  the  first  day  of 
July  1871^  and  before  Act  III  of  1877  came  into 
operation.    Bhola  Kath  e.  Basdbo 

[I.  Ik  B.,  2  All.,  188 


6a 


Registered    and    unregis* 


tered  doeumenis— Compulsory  and  optional  registrar 
tion.  "Seld  that  under  s.  50  of  Act  III  of  1877  a 
document  of  which  the  registration  was  compulsory 
under  that  Act*  and  which  was  registered  thereundet, 
took  effect,  as  regards  the  property  comprised  in  the 
document,  as  against  another  document  of  a  prior  date 
relating  to  the  same  property  executed  while  Act 
VIII  of  1871  was  in  force,  and  which  did  not  require 
under  that  Act  to  be  registered,  and  was  not  registered 
under  it.  Qanoa  Bam  v.  Babbi.  Gib  Pbasad  v. 
Babsi  ...        I.  li.  R,  2  AIL,  481 

Optional  and  compulsory 


68. 


registration— Act  VIII  of  1871— Act  I  of  J858,  s.  6 
—Registered  and  unregistered  documents,— Held 
in  the  case  of  a  document  executed  whUe  Act  YIII 
of  1871  was  in  force,  the  registration  of  which  under 
that  Act  was  optional,  and  which  was  not  registered 
thereunder,  and  of  a  document  executed  after  Act  III 
of  1877  had  come  into  force,  the  registration  of  which 
under  that  Act  was  compulsory,  and  which  was  re- 
gistered thereunder,  both  documents  rolating  to  the 
same  property,  that  under  the  provisions  of  s.  50, 
Act  lil  of  1877,  the  registered  document  took  effect* 
as  regards  such  property,  against  the  unregistered 
document,  the  provisions  of  s.  6  of  Act  I  of  1868  not- 
withstanding.    Laohmab  Das  o.  Dip  Chavd 

[I.  !«.  B^  2  AIL,  861 

84.  Registered  and  unregis* 

tered  documents.  —  Meld  (Stitabt,  C.J„  doubting) 
that,  under  the  provisions  of  s.  50  of  the  UegistrHtion 
Act,  1877,  documents  registered  under  former  Begistra* 
tion  Acts  do  not  take  precedence  over  all  unregistered 
documents,  of  which  at  the  time  of  their  executioii 
registration  was  either  optional  or  not  required. 
Laehman  Das  v.  Dip  Chand^  I.  L.  R.,  2  All.,  851, 
observed  on.    Sai  Bah  v.  liiiAOiBATH  La£ 

[L  Ii.  K^  4  AIL,  227 


50 --Registered   and    unregistered    documents.— A 


86. Registered    and    unregis' 

tered  documents— Friority.— Held  that  a  document 
which  was  registered  under  the  Begistration  Act, 
1 877,  took  effect,  as  regards  the  property  comprised 
therein,  as  against  a  document  relating  to  the  same 
propen  y  the  registration  of  which  under  the  Begis- 
tration Act,  1871,  was  optional,  and  which  was  not 
registered  thereunder.  Laehman  Das  v.  Dip  Chand, 
L  L.  R„  2  All.,  851,  followed,  abditl  Bahik  v. 
ZiBAirBiBi    .  I.  li.  R,  6  AIL,  688 

M.  • • — Priority — Compulsory  and 

optional  registration.— Held  by  the  Divisional  Bench 


(    7386    ) 


DIGEST  OF  CASKS. 


(    7886    ) 


BBOISTBATION     ACT    (m    OF    1077) 

— oontinned, 

(Stuabt,  C,J,f  ft&d  Hbodhvhst,  J,)  tfaa^  nnder 
1. 50  of  the  BegutntioD  Act,  1877.  an  inftniment  the 
regutntioD  of  whkh  under  the  Begiatratioa  Aet» 
1871,  WM  eompuliory,  ft&d  which  waa  regieteied  under 
ihftt  Act,  took  effect,  aa  regards  the  property  oom- 
priied  therein,  as  against  an  instmment  relating  to 
the  same  property,  the  registration  of  which  under 
tiie  Registration  Act,  1871,  was  optional,  and  which 
•was  not  registered  under  that  Act.  Uahibullah  r. 
HakormdRai        .  L  Ii.  R,  5  All.»  447 


67. 


Eegittered  and  unregi9^ 


tered  doemments — Frioritjf  of  docwnewts — Megii* 
tration  Act,  1877,  t.  50.^H$ld  by  IStvaBT,  C\J,, 
that  under  the  explanation  to  s.  50  of  the  Begistra- 
'tion  Act,  1877,  a  sale-deed,  the  registration  of  which 
under  the  Registration  Act,  1871,  was  compulsory, 
and  which  was  duly  registered  thereunder,  took 
effect,  as  regards  the  property  comprised  therein, 
against  a  deed  of  simple  mortgage  of  a  prior  date, 
relating  to  the  same  property,  the  registration  of 
which  under  theBegistration  Act,  1871,  was  optional, 
and  which  was  not  registered  thereunder.  Oanga 
'Earn  V.  Batui,  I,  L,  B„  2  All,,  43t,  nnd  Laehman 
Das  V.  Dijp  Chand,  I,  L,  J2.,  2.^11.,  86 1,  observed 
on.  Sri  £am  v.  Bhagirath  Lai,  Z.  L.  M,,  4  AIL, 
227,  dissented  from.  Meld  by  Straight,  J,,  that 
the  former  document  had  no  preference  over  the 
latter  under  s.  60  of  the  Begistration  Act,  1877. 
Sri  Bam  v.  Bhagiraih  Lai,  X.  L.  R„  4  All.,  227, 
followed.    DoBi  h£L  V.  Umss  Sis&r 

[L  L.  B.,  6  AIL,  164 


68. 


Priority  —  Certifleate  of 


^aU  in  eaeeniion  of  decree, — A  certificate  of  the 
sale  of  land  in  execution  of  a  decree  under  the  pro- 
^sions  of  the  Code  of  Civil  Procedure  does  not,  by 
registration,  entitle  the  holder  thereof  to  piiority 
over  a  purchaser  of  the  land  under  an  optionally 
registrable  deed  of  sale.    Nabasatta  «.  Juhgam 

[I.  li.  B.,  7  Mad.»  418 


69. 


Begietered  and  unregie* 


tered  documentt-^Priority, — A  vendor  sold  the 
same  property  twice  over  to  different  people,—  once 
by  an  unr^istered  conveyance  (the  purchase-money 
being  under  filOO)  giving  to  his  vendee  possession, 
and  a  second  time  to  another  person  by  a  registered 
conveyance  at  a  time  when  the  first  vendee  wss  out 
of  possession.  Seld  by  the  Court  (Pbinsbp,  J,,  dis- 
senting), in  a  suit  by  the  first  vendee  to  recover  pos- 
seision,  that  the  fact  of  a  vendor  having  given  pos- 
session to  the  first  and  unregistered  purchaser,  even 
if  such  possession  continued  to  the  date  of  the  second 
conveyance,  did  not  necessarily  prevent  the  operation 
of  that  part  of  s.  50  of  the  Begistration  Act,  1877, 
which  enacts  that  "  a  registered  document  shall  take 
effect,  as  regards  the  property  therein  comprised, 
against  every  unregistered  document  relating  to  the 
same  property."  llie  only  case  in  which  the  title  of 
the  prior  unregistered  purchaser  can  prevail  against 
the  subsequent  registered  purchaser  for  value  is 
when  the  latter  takes  with  notice  of  the  title  of  the 
former.  Per  Pbihbbp,  J, — A  purchaser  under  a 
registered  conveyance  subsequently  executed  cannot 
succeed  in  a  suit  to  eject  one  who  holds  possession 


BBQISTSATION    ACT    (in    OT     1877) 

— eontinmed. 

under  a  prior  hot  unregiatered  conveyance,  regis* 
tration  of  which  is  optional.  Nabaih  CHmfDift 
Chvokbbbutty  r.  Databam  Bot 

•   |X  li.  K^  8  Calo.,  687 :  10  C.  Ii.  B.,  S41 


70. 


Decree  t-^  Begistration 


Act,  1S71,  «.  SO — Registered  and  unregistered 
documents — Priority. — Decrees  being  excluded  from 
the  operation  of  s.  6u,  Act  YIII  of  1871,  and  s.  60, 
Act  III  of  1877,  the  omission  to  register  doea  not 
make  them  ineffectual  as  against  subsequent  regis- 
tered assignments  or  decrees.  Eollubi  27agabha- 
SHAV AX  V.  AxHAinrA         .    L  L.  B.,  8  Mad.,  71 


7L 


Unregistered  and  regis* 


tered  documents — Priority.^S  sued  K  in  187^ 
upon  an  unregistered  hypothecation-deed,  dated  8rd 
January  1870,  securing  repayment  of  a  loan  of  fi86 
with  interest.  V  intervened,  and,  being  made  second 
defendant,  clumed  to  be  mortgagee  of  the  land 
hypothecated  to  S  under  registered  deeds,  dated  11th 
September  and  80th  November  1876,  executed  by  K. 
Meld  that,  under  s.  60  of  Act  III  of  1877,  F  had  a 
priority  over  S.  KaIiLacolathubait  v.  Subbabota 
Beddz     ....    I.  Ii.  B«,  8  Mad.,  78 


7a 


Priority — Begistered  and 


unregistered  docnntents. — S.  60  of  the  Begistration 
Acti  1877.  affects  alike  documents  which  it  is  optional* 
as  well  as  those  which  it  is  compulsory,  to  register, 
and  its  effect  is  not  modified  by  the  fact  that  the 
subsequent  registered  purchaser  buys  with  full  notice 
of  a  prior  unregistered  encumbrance.  Fuxludeen 
Khan  V.  Pakir  Mahomed  Khan,  I.  L,  B.,  6  Calc, 
836t  discussed.  Opinion  of  Fovrmx,  J.,  dissented 
from.    Naxlafpa  Qovvdav  v.  Ibbak  Sahib 

[I.  Ii.  B,  6  Mad.;78 


78 


Priority — Optional    and 


compulsory  registration — Potsession.—  O,  having 
obtained  possession  of  land  under  an  unregistered 
agreement,  the  registration  of  which  was  optional, 
executed  by  ^S  and  ^^  in  18732,  was  ousted  in  1880  by 
K,  who-clidmed  the  land  under  a  registered  sale-deed 
executed  by  ^  and  N  to  him  in  1879.  Held  that 
Q  was  not  entitled  to  recover  the  land  by  virtue  of 
s.  60  of  the  Begistratbn  Act.  1877.  '  Kohbatta 
v.  Gubutafpa  .  L  Ii.  B.,  6  Mad.,  188 


74. 


Priorittf — Beqistered  and 


unregistered  <2oc«meii'<.— Certain  laCid  was  hypothe- 
cated to  2  in  1861  to  secure  repayment  of  B2,0C0  and 
interest.  The  deed  was  never  registered.  In  1873 
the  land  was  mortgaged  to  K,  and  the  mortgage  was 
registered.  In  1879,  in  execution  of  a  decree— to 
which  T  was  no  party — upon  this  mortgage,  the  land 
was  sold  and  bought  by  X>,  and  the  sale  certificate 
registered.  T  then  sued  to  recover  the  amount  due 
upon  the  deed  of  1861  by  sale  of  the  Und.  Held 
that  the  daim  of  T  was  not  defeated  by  the  sale  to 
D.    TncMu  V.  Dbva  Bai   .  I.  Ii.  B,  6  Mad.,  266 


76. 


Mortgage  —  Priority.  —  A 


mortgaged  certain  land  to  j8  for  ii60  on-  the  IHth 
November  1872  by  an  unregistered  deed.  On  the 
30th  September  1876  A  mortgaged  the  same  land  to 
C  for  &300  by  a  registered  deed.  On  the  20th 
December  1877  A  sold  the  same  land  to  B  for  B70 


1 


(    7887   ) 


DIGEST  OF  CASKS. 


(    7888    > 


KESaiBTBATION     ACT    (ni    OF    1877) 

'-^continued, 

by  an  nnrrgistered  deed.  In  187d  C  sued  ^  upon 
ms  mortgage-deed,  obtniaed  a  decree,  and  attached 
the  land  in  B*b  poeaeasioa*  ^objected,  but  hid  claim 
was  rejected.  Held  in  a  suit  by  ^  to  set  aside  the 
attHchment  by  C  that  C's  eUini,  be  ing  based  on  a 
document  registered  within  the  meaning.'  of  s.  •'0  of 
the  Beicistratijn  Act,  18  7,  was  superior  to  B'%  claim> 
and  thiit  thi>  suit  must  be  dismissed.    Kota  Mut- 

HANNA  ChBTTI  r.  ALIBBQ  SaHIB 

[L  Ii.  B.,  6  MacL.  174 

76. Land  sufject  to  un  egif 

tered  morfgnge—CertiJicat€  of  sale  regittertd — 
Ctrt7  Proce  fure  Code,  1882,  t,  816— Rights  of  pnr- 
eha*er.  —  Where  land  subject  to  an  unregistered 
mortgage,  the  registration  of  which  was  optional, 
was  attached  and  sold  in  <  zecutiuu  of  a  money  decree 
obtained  aarainst  the  mortgagor,  and  the  purchaser 
registered  his  certificate  of  sale  and  obtiuned  posses- 
sion of  the  \iim\,—Be/d  that  no  question  of  priority 
under  s.  50  of  the  Begistration  Act.  1877,  could  arise, 
inasmuch  as  the  purchaser  actjuired  only  the  right, 
title,  and  interest  of  the  mortgagor  snbjrct  to 
the  mortgage,  tiohh'igchand  Oulahrhnnd  v.  thai* 
ehandt  L  L.  It,,  6  Bom,,  893,  approved  and  foil  wed. 
Stmbie—A  certificate  of  side  issued  by  a  Court 
under  s.  816  of  tlie  Code  of  Ci\il  Procedure,  if  duly 
registeri'd,  takes  effect  under  s  50of  the  Registra- 
tion Act,  1877*  against  sU  unregistered  encum- 
brances.    BAMAUAJA  r.  ABUNAOHAI'A 

[I.  li.  B.,  7  MacU  248 

77.  —  -  Priority  of  mortgug'e-- 
First  an^  second  mortgagees.  "-iS  KnA  L  held  mort- 
gage-bonds executetl  in  their  favour  by  the  same  per- 
son, i&t'd  htjnd  n'tts  dated  the  16th  June  18  2.  and 
wts  registt-red,  t^e  registration  being  compulsory.  X's 
bond  was  of  prior  date,  the  cO^h  December  iS'^O,  and 
was  not  regi^tiTcd,  the  registration  being  optional. 
Both  instituted  snits  on  their  bonds  against  the 
oltli(.or,  and  obtained  decrees  for  sale  of  the  property, 
the  decrees  being  passe  on  the  same  day.  The  pro- 
perty WHS  attached  in  ex  ( cut  ion  of  both  decrees  on 
the  Uth  August  1882.  Held  that  the  registered 
bond  of  the  plaintiff  took  elTcct,  as  regards  the 
property  comprised  in  it,  against  the  defendant's 
unregistered  h-nd,  ufider  s.  50  of  the  Begistration 
Act  (III  of  1877),  which  gave  priority  to  ihe  incum- 
brance created  by  the  former  bond  over  the  incum- 
brance created  by  the  latter,  and  this  priority  was  not 
affected  by  the  subsequent  decrees  obtained  on  the 
bonds,  which  only  gave  effect  to  the  nspective  rights 
under  the  bonds.  The  meaning  of  s.  295  of  the  Civil 
Procedure  Code,  1882,  is  that,  when  immoveable  pro- 
perty is  sold  in  execution  of  decrees  ordering  its  sale 
fur  the  discharge  of  incumbrances,  the  sale- proceeds 
are  to  be  applied  in  satisfaction  of  incumbrances 
accordiuj^  to  their  piiority.    Shahi  Bam  r.  Shib  Lal 

[I.  li.  B.,  7  AIL,  878 

78.  First  and  second  mort* 

gages — Payment  hg  purchaser  of  mortgaged  pro* 
perfg  of  first  mortgage  —  Bight  of  purchaser  to 
benefits  of  first  morlgnge-'  Right  of  second  mort- 
gagee  to  taring  to  sale  mortgaged  property — Regis* 
iered  and  unregistered  instruments     Optional  and 


BBGIBTBATIOH     ACT    (in    OF    1877> 

— continued, 

compulsory  registration, — ^At  a  tsle  in  execution  of  ft 
decree.  J  purchased  certain  property  which  was  aft 
that  time  subject  to  two  mortgages,  the  first  ander 
an  unregistered  deed  in  favour  of  M  and  dated  In 
1872,  and  tbe  second  under  a  registered  deed  in 
fa\our  of  L  and  dated  in  1880.  The  registration  of 
both  deeds  was  optional,  the  former  under  Act  VIII 
of  1871  and  the  latter  under  Act  li  I  of  1877.  J 
subsequently  satisfied  tbe  mortgage  under  the  regis- 
tered deed  of  188),  which  was  ddivered  to  him.  M 
then  brought  a  suit  to  recover  the  mnney  due  to  him 
under  the  mortgage-deed  of  1872  by  sale  of  the 
mortgaged  property.  /I eld  by  oldi-ielv,  J.,  that^ 
applying  the  rule  laid  down  by  the  Privy  Council  in 
Gokaldas  Oopaldas  v.  Puronmal  FremsukhdaSf 
J,  L,  i?.,  10  Calc,  1035,  J,  having  paid  off  the  mort- 
gage under  the  registered  deed  of  1880,  nhould  have 
the  benefits  of  that  mortgage,  and  was  entitled  to  set  up 
the  lieed  which  he  held  against  the  unregistered  deed 
of  1872,  against  which,  under  s-  50  of  the  Begiitra- 
tiou  Act  (III  of  1877),  it  tvould  Uke  effect,  as  regards 
the  pruperty  comprised  in  it.  Lachman  Da»  v.  Dip 
Chand,  I.  L.  R.,  2  AIL,  851,  referred  ta  Per  Mah- 
MOOD,  J„  that  the  word  "  unregistered  **  in  s.  50  of 
the  Begistration  Act,  18 '7,  must,  in  reference  to  the 
circumstances  of  the  present  case,  be  rend  as  "not 
registered  under  Act  VlII  of  187  /'  and  that,  so 
reading  the  section,  the  regi:itered  mortgage-deed  of 
)  880  was  entitled  to  priority  over  the  unregistered 
mortgage-deed  of  1872.  Lachman  Das  v.  Dip  Chand, 
I.  L  R„  2  All.,  861,  and  6W  Ram  v.  lihagiraik 
Lal,  I.  L.  R.,  4  All.,  :iS7,  distinguished.*^  Janki 
Pbasad  t.  MAiTTAvairi  Debia 

[L  Ij.  B.,  7  AIL,  677 

79,       —  Registered  and  unregis» 

tered  documents — Mortgagee  under  registered  deed 
not  Entitled  to  priority  over  holder  of  subsequent  de^ 
cree  on  prior  unregistered  deed. — The  mortgagee 
under  an  unregistered  hypothecation-bond,  of  which 
the  registration  ivas  optional,  obtained  a  decree  thereon, 
and.  in  execution  of  such  dtcree,  attached  the 
hypothecated  property.  Held,  with  reference  ta  the 
terms  of  s.  60  of  the  Begistration  Act  <III  of  1877)> 
that  the  bond,  having  merged  in  the  decree,  was 
entitled  to  take  effect  against  a  registered  bo'id  relat* 
ing  to  the  same  property,  and  which  was  executed 
subsequently  to  the  unregistered  bond,  but  prior  to  the 
decree.  Kitnhaiya  Lal  v.  Ban**dkar,  Weekly  Notes, 
AH.,  1882,  p.  15,  and  Shahi  Rnm  v.  Shib  Laf,  J. 
L.  R.,  7  All.,  378,  distinguish! -d.  FiAUNATH  «. 
Laohxah  Das  .  .    I.  L.  B.,  7  All.,  888 


80. 


Registered  and  unregis* 


tered  documents — Mortgagee  under  registered  deed 
competing  with  holder  of  decree  on  prior  unregis* 
tered  mortgage^deed, — The  words  in  s.  50  of  the 
Begistration  Act  (III  of  l'^77),  <  nnt  being  a  decree 
or  order,  whether  such  unregistered  document  be  of 
the  same  nature  as  the  registered  document  or  not,*' 
moan  that,  if  a  decree  has  been  oStained  to  bring 
property  to  sale  under  a  hypothi  cation-bond  or  under 
a  money-bond,  and  under  that  decree  tbe  property 
has  been  attached,  that  decree  cannot  be  ousted  by  a 
subsequent   registered    instrument.       The    section 


(    7889    ) 


DIGEST  OF  CASES, 


(    7890    ) 


BSOISTRATION    ACT    (ni     Oi*     1877) 

— continued, 

caiinot  in  any  way  make  a  dr^ree  effect  a  transfer  of 
more  tban  the  intcrcBt  whieh  the  judgment-debtor 
pottetsed.  Meld  that  a  mortgage-deed  regietered 
under  Act  111  of  1^77  was  entitled  to  priority  over  a- 
decree  obtained  subsequently  to  the  registration  of 
such  deed  upon  a  prior  unregistered  deed  of  mort- 
gage. Kanhai^a  Lai  v.  Bangidkar,  "H  eekly  Jfotet, 
AIL,  tb82t  p.  J6i  iihahi  Bam  \.  Shih  Lai,  I,  L. 
£„  7  All,,  878  ;  and  Madar  T.  Suhharayalu,  I.  X*. 
M,y  6  Mad,,  88,  referred  to.  Hihai^ta  Bakk  v. 
Simla  Bakk  .    I.  L.  B.,  8  All.,  28 

81.  Eegitlered  and  unreffit* 

lered  documents — Priority — Mortgagte  under  re- 
gisiered  deed  competing  with  auction* pure  hater  at 
a  tale  under  a  dectee  on  a  prior  unregitlered  mcrt' 
gage'deed,—VndoT  s.  50  of  the  Registration  Act,  the 
dtcree  or  order  wliich  is  not  to  be  affected  by  a  re- 
gistered de)cument  must  be  a  decree  or  order  made 
piior  1o  the  execution  and  ngistration  of  the  rtgis* 
tered  dceument.  TheTefore  where  the  pluntiffs,  who 
were  mortgagees  under  a  registered  instrument,  sued 
to  S(t  aside  a  sale  to  the  defendants  under  a  decree 
on  an  unregistered  n.ortgage,  the  plaintiffs' registered 
mort gnge  being  subs(quent  to  tho  unregistered  mort- 
gage oil  which  the  defendants  relied,  but  prior  to  the 
drerce  thereen,— //e/ej  that  the  fle-fendants,  auction- 
purchasers,  must  take  subject  to  the  rights  of  the 
plaintiffs  as  mortgagees.  Himalaya  Bank  v.  Simta 
Bank,  J.  L,  B„  8  All,,  23;  Madar  Snheh  v.  Sub' 
harat/alu  Natfudu,  I,  L,  B.,  6  Mad,,  88  ;  Kanhaiya 
Lttl  V.  Pantidhar,  Weekly  Notes  f  All. J,  1884,  p.  136  ; 
and  Shahi  Bam  v.iShib'Lal,  Wetkly  Notet  (All ), 
J8fs5,  p,  68,  refened  to.  Jaobup  Bai  r.  Ba^dhby 
BiNOH    .  .  I.  Li.  B.»  18  AIL,  188 

82. Unregittered    mortgage 

witti  pottettion—  Suhsequent  regitiered  moi  tgage — 
Notice—  Priority ,—  The  detendants  1  and  2,  in  lo77, 
placed  the  pluintiff's  father  (since  deceased)  in  pos- 
session of  certain  laud  as  usufructuary  mortgagee 
under  an  unregistered  mortgage-deed  for  h99,  and 
in  18^2^  mortgaged  the  same  land  to  defendant  8  by 
a  mortgage-deed,  which  was  registcn d.  Defendant  s 
obtained  a  decree  on  his  n  ortgiige  in  IS^'G,  and 
applied  that  the  mortgaged  premises  should  be  sold. 
The  plaintiffs,  havii  g  opp(sed  his  application  fur  an 
order  for  sale  t>ithout  success,  now  sued  i or  a  declar- 
atifn  of  their  title  as  mortgngoes.  It  was  found 
that  defendant  3  took  his  mong>ige  with  notice  of 
the  mortgage  of  1^77,  but  had  not  otherwise  acted 
fraudulently.  //«/<<  that  the  plaintiffs  were  entitled  i 
to  priority  in  renpect  of  the  n.ort^age  of  1877.  ' 
Held  by  the  Full  Bench  that,  when  it  is  proved 
that  a  subsequent  encumbrancer  under' a  registered 
conveyance  bad  notice  of  a  valid  prior  uniegistered 
encumbrance  and  of  possession  by  such  encum- 
brancer, or  of  snch  eO'Vtyance  without  possession, 
the  Courts  are  not  bound  to  interpret  the  Begis- 
tration  Act  of  18  <  7,  s.  50,  so  as  to  defeat  the  title 
of  the  prior  encnmbrancer.  KKisniTAMMA  r. 
Sttbanka  .    I.  Ii.  B.,  16  Mttd.,  148 

88.  Begittered  and  unregis' 

tered  documentt— Priority. —  The  provision  of  the 
liegistration  Act,  that  a  registered  document  shall 


BEOIBTBATION     ACT   l(in    OF    1877^ 

"— continued, 

take  effect,  aa  regards  the  property  comprised  therein, 
against  every  unregisteTcd  documt'nt  relating  to  the 
■aniC  propi'rty,  only  applies  where  the  two  documeuta- 
arc  antagonistic,  not  where  effect  can  be  given  to 
each  without  inlringemeut  of  the  other:  e,y.,  if  A 
mortgages  or  sells  to  B,  and  afterwanis  C  purchasea- 
at  a  Cotiit's  sale  the  then  existing  right,  title,  and 
interest  of  A,  ho  (C)  bny*  in  the  first  case  the  equity 
of  redemptwn,  and  in  the  second  nothing  at  all.     Be- 
gistration  the relcre  cannot  help  him,  iore^n  the  very 
face  of  his  ceit  iicate  ol  vale  the  pn  perty  eomprised 
therein  is  not  the  property  pre\iously  conxeyedto- 
B,  butonl^  the  resielue  ol  ^'  si  state  afUr  such  con- 
veyance.    SOBBAOCHAND  V.  BUAICBAin) 

[L  L.  B,  8  Bom.,  188- 

84. priority — E^ect  oj  regit- 

tration^  Gift  of  land, — Begistration  gives  a  donee 
neither  actual,  constructive,  nor  nymlolical  po^se8• 
sion,  and  therefore  cannot  beregaided  as  equivalent 
to  delivery  and  acceptance.  Basudeb  Buat  r. 
Kabastah  Daji  Dam  lb      .    I.  Ij.  B,  7  Bom.,  131 

85.         Priority  of  registered  orer 

unregittered  documfutt.—  A  sale-deed  of  nhich  the 
registration  is  optional,  being  registtred,  takes  effect, 
under  s.  £0  ol  tie  Begistration  Art  ot  1871,  aa- 
against  a  similar  bitt  unregistered  sule-deed  prior  in 
date  though  lollowed  by  p(SS(ssi(n  Bimabaz  r. 
Papaita  .  .    I.  Ia.  B.,  8  Mad.,  48 

88. Priority — B  egittered 

conteyanee— Unregittered  ctnreyanee  at^eompanied 
by  pottettion.— One  who  holds  under  an  unregis- 
tered deed  of  sale,  the  registration  of  which  is  not 
ccmpolsory,  and  is  in  )  obsession  of  tbe  property-  con- 
veyed, has  a  superi(.r  title  to  cne  who  sets  up  a  re-> 
gistered  con\ eyancc  of  a  later  elate  unaceotupanied 
by  p(  ssessii  n.  Ihe  second  pi  rchaser  pre-sumidly  has 
notice  of  the  title  of  the  first  purchaser  fiom  the  fact 
of  possession  hA\ing  been  given.  A<  tltoriiies  on  the 
question  of  prio  ity  discussenl.  Dikokath  QhoSB  e. 
AuLucK  Mum  Dabbe 

p.  L.  B.,  7  Calc,  758 :  10  C.  Ij.  B,  IS  8 

87.  Optional    regittratiom'- 

Priority — Pottettion  under  unregittered  deed — 
Notice,—  Although  the  mere  fact  of  posse  ssion  having 
been  taken  by  a  pHrchaseT  under  an  unre>giatered  con- 
veyance is  insufficient  of  itselt  to  establish  a  giod 
title  to  a  property  as  against  a  subsequent  registered 
purchaser,  and  is  not  conclusive  evidence  of  notice  aa 
against  him,  ye-t,  in  the  majority  of  cases,  such  po8« 
ses8i:>n  is  ve'ry  cigent  evidence  of  notice.  Kavi 
Bibbb  r.  Hapizitllah  .    I.  L.  B,  10  Calc,  1078 

Begittered  purchaeer  — 


Notice  of  priftr  contract  to  tell, — The  norda 
"former  part  of  this  section''  used  in  the  second 
paragraph  of  s.  60  of  the  Begistration  Act,  1877, 
refer  to  the  whole  preceding  portion  of  the  section. 
Meld  therefore  that  a  registered  purchaser  of  land, 
who  bought  with  not  ice  of  a  prior  unregistered  con- 
tract by  his  vendor  to  convey  to  the  plaintiff,  could 
not  resist  a  suit  for  specific  performance  on  the  plea 
of  registration.    Kadab  r.  Ismail 

[LIJ.B..8  Mad..  118' 
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JtBGIBTRATION    ACT    (OL    OW     1877) 

— etmiinmed. 


80. jfotiet  of  prior  mMrt^U- 

Urtd  d€$d — Priorify-^Sals — Mortgage, — A  labie- 
•qneiit  registered  purchaeer  or  mortgaigee  it  not  to  be 
preferred  as  against  the  holder  of  a  prior  unregistered 
anstmment  of  purchase  or  mortgage  of  which  he  hiMl 
notice.    HATHisnra  Sobhai  «.  Evtbbji  Jathsb 

[L  I..  &»  10  Bom.,  106 

90. Me^iHered  und  unregit- 


iered  documenU^FriorUg—f^otiee  of  prior  *«/#. — 
Quart — Whether  the  case  of  a  second  registered 
purchaser  with  notice  of  a  prior  sale  is  an  exception 
to  the  rule  laid  down  in  the  FuU  Bench  ease  of 
Narain  Chuuder  Chmekerlmtty  v.  DtUaram  Rog, 
J.  X.  E^  8  Cale.,  697.  The  Court  held  that  it  was 
not  necessary  to  decide  the  question  in  the  present 
•case,  inasmuch  as  the  facts  of  the  case  did  not  justify 
them  in  finding  that  the  purchaser  had  such  notice. 
BkUksuvDkni  Dassi  v.  Kbibhna  Chttbdba  Dhub 

[L  Ii.  B.»  10  Calo.,  424 


91. 


—  Notice — Mortgagor    and 


morigag$€ —  Unregistered  mortgage  —  Purokater 
with  notice  qf  prior  unregietered  mortgage — Prior- 
itg. — Where  property  has  been  mortgaged  by  a  deed 
the  registration  of  which  is  not  compulsory,  a  subse- 
quent purchaser  of  the  property,  wbo  has  duly  regis- 
tered his  purchase-deed,  but  who  has  bought  with 
notice  of  the  unregistered  mortgage,  takes  the  pro- 
perty subject  to  tlukt  mortgage.  Abool  Hossbut  v. 
Bagbv  Nath  Sabu         .    X.  Ij.  B»,  18  Galc.»  70 


BBOmEATION    ACT    (III    OF    1877) 

^-^eontinmed,  • 


92. Prioritg — R  egietered 

purohaeer  competing  with  holder  of  decree  on  prior 
mnregietered  deed— Fraud— Notice,— A  registered 
purchaser  of  land  who  has  bought  in  1878»  with  full 
notice  of  an  unregistered  encumbrance  of  1872  of 
which  the  registration  was  optional  is  entitled  to  bold 
the  land  free  of  such  encumbrance,  and  the  fact  that 
prior  to  the  purchase  and  to  the  knowledge  of  the 
purchaser  a  decree  has  been  obtained  by  the  encum- 
brancer declaring  the  Und  liable  to  be  sold  in  default 
of  payment  of  the  amount  of  the  decree  does  n^t 
affect  the  title  of  the  purchaser.    Madab  Sahbb  v. 

dABBABATALU  NaTUBV        .     I.  Ij.  B.,  6  MOCL,  88 

98.' Prioritg  ofdeede — Pnr» 

chater  under  an  unregistered  dS$d — Lease  of  the 
Jand  by  purchaser  to  the  tender-  Decree  for  rent 
obtained  hg  the  purchaser  against  the  vendor — 
JSffeet  of  such  decree  on  purchaser's  title  in  com- 
petition  with  the  title  of  subsequent  purchaser 
under  a  registered  deed.  —On  the  7th  August  187t>9 
the  defendant  purchased  the  property  in  dispute  un- 
der an  unregistered  sale-deed.  Un  the  same  day  he 
leased  it  to  his  vendor.  In  1878  he  obtained  a  decree 
for  rent  against  his  vendor.  On  the  23rd  May  1881 
the  plaintiff  purchased  the  same  property  from  the 
aame  vendor  ander  a  registered  deed  of  nde.  In  1888 
the  plaintiff  sued  the  defendant  to  establish  his  right 
to  the  property  and  to  recover  psssessinn.  ffeld  that 
the  plaintiff  was  entitled  to  a  decree,  his  registered 
deed  taking  priority  to  the  prior  unr^istered  deed  of 
the  defendant.  S.  50  of  the  Registration  Act  (III 
of  1877)  did  not  give  the  defendant  priority  in  virtue 
•of  the  decree  which  he  obtained  in  the  rent  suit,  for 


in  that  suit  the  defendant's  ownership  was  not  in 
dispute,  and  the  decree  merely  adjudicatod  as  to  the 
relationship  between  the  defendant  and  his  vendors 
created  subsequently  to  the  sale.  The  defendant's 
title  as  owner  was  not  merged  in  the  decrees  but  still 
rested  exclusively  on  hh  deed  of  sale.  Kolluri 
Nagahhashanwm  v.  Ammannat  J,  L,  R,f  8  Mad,, 
71,  and  Madar  Saheb  v.  Subharagafu,  I.  L,  R,,  6 
Mad.,  88,  distinguished.  Kbsbav  PAirDUBAira  «. 
YiVATAK  Habi    .         .    L  Ii.  B.,  18  Bom.,  866 


94. 


Notice — Fraud — Options 


allg  registrable  salcdeed,  unregistered,  competing 
with  similar  deed  registered. — K  sold  land  to  ^9  in 
1878  for  ft54  and  put  8  in  possession.  In  1879  R 
sold  the  same  land  to  Jf  f or  il24-8-0.  N  registered 
his  sale-deed.  The  sale-deed  of  8  was  not  registered. 
In  1879  8  sued  N  to  have  N'b  sale-deed  cancelled  on 
the  ground  of  fraud.  The  lower  Courts  held  that 
^s  sale-deed  was  executed  collusively  and  fraudu- 
lently, and  decreed  the  claim.  Meld,  on  second 
appeal,  that  as  there  were  grounds,  apart  from  notice 
and  knowledge  of  possession,  for  holding  A's  sale- 
deed  to  have  been  executed  collusively,  the  decision 
was  correct.    Nabasimvlu  v.  Soxavita 

[L  LB.,  8  Had.,  167 

96. Conflict  between  an  tutrs- 

gistered  hgpoihecation^bond  and  subsequentlg-re* 
gisiered  coneeganee — Notice — Decree  on  hgpotk^* 
cation-bond.— hexiA  was  hypothecated  to  plaintiff  by 
an  unregistered  bond,  dated  29th  May  1878,  and  after- 
wards s^d  to  the  defendant  by  a  registered  convey- 
ance, dated  29th  June  1879,  which  recited  the  pre- 
vious hypothecation.  In  a  suit  brought  by  the 
plaintiff  to  enforce  his  charge, — Held  that  there  was 
no  conflict  between  the  instruments,  and  the  hypothe- 
cation-bond was  enforceable,  though  unregistered. 
Baxachavdba  v.  Kbishna 

[L  Ii.  B.,  9  Mad.,  49IL 

90.  Registered   and  mnregis* 

tered  mortgages— Possession —Prioritg—  Sotioe.  — 
On  the  10th  December  1866  M  mortgaged  certain 
immoveable  propertv  to  the  defendant  for  fi95.  The 
mortgage  was  neither  registered  nor  accompanied 
with  possession.  On  the  12th  September  1869  M 
executed  a  mortgage  of  the  same  property  to  f  for 
R200.  That  mortgage  was  registered,  but  not  accom* 
panied  with  possession.  In  1876  K  sued  .1/  on  his 
mortgage  of  I8ti6.  The  defendant  was  not  a  party 
to  that  suit.  While  the  suit  was  pending,  M,  on  the 
23rd  February  1876,  executed  another  mortgage  of 
the  property  to  the  defendant  for  fi200,  including 
the  amount  then  due  to  him  (defendant)  on  his  mort- 
gage of  1868.  That  mortgage  was  registered  and 
accompanied  with  possession.  On  the  8rd  March 
1876  K  obiained  a  decree  against  M,  directing  satis- 
faction of  the  mortgage- debt  out  of  the  mortgaged 
property.  The  property  was  sold  under  that  dec»e> 
and  purchased  by  X  himself  for  &50.  He  obtained 
a  certificate  of  sale,  dated  the  8th  March  1877.  which 
was  not  registered.  On  the  25th  July  1877  K  sold 
the  property  to  the  pUintiff  for  f( 75-4-0.  The  deed 
of  sale  was  not  registered.  In  1879  the  plaintiff  sued 
for  possession  of  Uie  property.    The  defendant  relied 
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upon  hu  mortgagct  of  1866  and  1876.  Held  tlwt 
the  defendAut's  mnregUtered  mortgage  of  1866,  whieh 
was  optioDally  registrable,  was  not  overridden  by  A 'a 
moartgaire  of  1869«  which  was  compnisorily  registrable, 
and  that  therefore  the  plaintiff,  whose  title  was 
derired  from  K,  was  not  entitled  to  recover  the  pro- 
I>erty  from  the  defendant  without  redeeming  the 
mortgage  of  1866,  on  which  he  (defendant)  was 
entitled  to  rely.  The  registration  of  JT's  mortgage 
in  1869  conld  not  have  operated  as  notice  to  the  &- 
fendant  when  he  was  taking  his  mortgage  in  1866* 
and  therefore  was  net  such  a  registration  in  relation 
to  the  defendant's  earlier  mortgage  as  to  fall  within 
the  scope  of  the  mle  that  registration  is  equivalent 
to  possession.    Lakshvanbas  SuBirroHAin)  v.  Das- 

.    I.  Ii.  B^  6  Boin.»  168 


97. 
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Aei  XX  of  166$,  «.  60— 


VJllof2871 — Frioritff — 'Reg\*tered  and  unregif 

Ured  doeumenU.^On  the  14th  Febroary  1869  S  and 

Jtf  mortgaged  a  honse  and  site  to  the  phuntifl  for 

B60.    The  mortgage  was  not  registered.    On   the 

15th  June  1870  S  {M  being  then  dead)  mortgaged 

the  same  property  to  the  father  of  the  defendant  for 

R200.    That  mortgage  was  regutered.    On  the  24th 

June  1871  6  farther  mortgaged  the  property  to  the 

plaintiif  for  H06,  including  the  amount  due  on  the 

previous  mortgage.    This  second  mortgage  was  not 

registered.    Possession  was  not  given  under  any  of 

the  mortgages.    In  1878  the  defendant  obtained  a 

decree  on  his  mortgsge  against  S,  and  in  execution 

of  it  purchased  the  property  for  B20  at  a  Court  asle. 

The  certificate  of  sale,  dated  the  9th  July  1874,  was 

registered,  and  the  defendant  was  put  in  possession 

of  the  property  under  it.    The  plaintiff  sned  iS  on 

his  second  mortgage,  and  obtained  a  decree  upon  it 

in  1876.   The  defendant  was  no  party  to  that  suit. 

The  plaintiff  attached  the  property  in  eiecotion  of 

his  dscree,  but  the  attachment  was  removed  on  the 

application  of  the  defendant.    In  1879  the  plaintiff 

sued  the  defendant  on  his  two  mortgages,  seeking  to 

enforce  them  and  his  decree  on  the  second  mortgage 

against  the  property.    The  defendant  contended  tl»t 

s.  60  of  the  Begistration  Act,  III  of  1877,  operated 

retrospectively  and  conferred  priority  on  his  mortgage 

of  1870,  in  virtue  of  its  registration,  even  over  the 

plamtiff's  earlier  mortgage  of  1^69.    JSfld  that  the 

p]auitiff*s  unregistered  mortgages*  being  each  for  a 

sum  under  filOO,  were,  under  the  Begistration  Acts 

of  186tf  and  1871,  optionally,  and  not  compulBorily> 

registrable ;  and  that  the  Begistration  Act  of  1866» 

under  which  the  defendant's  intermediate  mortgage  ot 

1870  had  been  registered,  did  not  bestow  any  priority 

on  it.    Held  also  that  s.  60  of  the  Begistration  Act 

in  of  1877  was  not  retrospective  in  its  application, 

and  that,  as  registered  purchaser  at  a  Court  sale,  the 

defendant    took    subject    to    existing    liens.    Setd 

further  that  the  plaintiff's  decree  did  not  operate 

against  the  defendant,  as  he  was  not  made  a  party  to 

the  suit  in  which  that  decree  was  obtained,  although 

the  plaintiff  had  constructive  notice  of  the  defendant's 

mortgage  through  registration.    Bttpohaiti)  Dk&DVBA. 

V.  Datlatkah  y  cexaiaat 

[I.  Ii.  B.,  6  Bom.»  496 


PriorUg — Notice  of  prior  nnregieiered  mortgage — 
Poeeeeeion — Bight  to  redeem— 'Pariies,—On  the 
24th  September  1869  Q  mortgsged  certain  Und  to 
R.  Subsequently,  on  the  14th  June  1870»  he  mort- 
gaged the  tame  land  to  P.  Both  the  mortgages  were 
for  sums  less  than  BIOO.  The  mortgage  to  H  was 
unregistered^  but  the  subsequent  mor^ge  to  P  waa 
refiirtered.  On  the  21st  June  187."),  in  a  suit  to 
which  f  was  not  a  party,  B  obtained  a  decree  on  his 
vaoxigt^ge,  and  at  the  execution  sale  he  himself  became 
the  purchaser,  and  was  put  into  possession  of  the  land 
under  his  certificate  of  sale.  On  the  21st  September 
1874,  P  asngned  his  mortgage  to  the  plaintiff.  The 
deed  of  assignment  was  not  registered;  neither  P  nor 
his  assignee,  the  plaintiff,  ever  had  possession  under 
the  mortgage  of  1 870.  The  plaintiff  brought  this  suit 
to  obtain  poisession  of  the  land.  Both  the  lower 
Courts  dismissed  the  plaintiff's  claim.  On  special 
appeal  to  the  Blfh  Court,—  Held  that,  if  P,  at  the 
time  of  taking  his  registered  mortgage  in  1870,  had 
notice  of  the  prior  unreg^tered  mortgage  to  H,  he  had 
that  which  it  is  the  object  of  the  rrgistration  law  to 
give,  and  consequently  the  non- registration  of  H*b 
mortgage  could  not,  under  Act  XX  of  1866,  avail 
either  P  or  the  plaintiff  who  claimed  under  him  by  an 
asrignment  executed  subsequently  to  the  decree  in  H'b 
moitgBge-suit.  A  subsequent  registered  purchaser  or 
mortgagee  cannot  avail  himself  of  the  registration  of  his 
deed  against  a  prior  unregistered  purchase  or  mortgage 
of  which  he  had  notice.  The  High  Court  reversed 
the  decrees  of  the  Courts  below,  and  remanded  the  case 
to  the  District  Judge,  to  ascertain  whether  P,  at  or 
before  the  time  of  the  execution  of  his  registered 
mortgage,  had  notice  of  the  prior  unregistered  mort- 
gage to  H.    Shivbam  r.  GsNir 

[I.  li.  B.,  6  Bom.,  615 


9a 


Acte   XX   of  1866    and 


VIII  oj  1871 — Priority — Effect  ofpoeteeeion  under- 
earlier  nnregieiered  doorment — Notiee. — The  jdain-^ 
tiff  and  the  defendant  claimed  certain  land,  the  latter 
under  an  unregistered  deed  of  sale  dated  the  1st 
April  1877,  tlM  former  under  a  registered  deed  of 
mortgage  of  later  date,  uit.,  the  19tb  September  1877. 
The  defendant  alleged  that  immediately  after  his 
purchase  he  was  put  into  poasession  of  the  field,  and  had 
been  in  possession  ever  since.  Both  the  lower  Courts 
held  that  the  plaintiff  was  entitled  to  the  land.  On 
appeal  to  the  High  CZ\xti,—Beld  that,  assuming  that 
the  defendant  had  been  in  possession  when  the  inort> 
gage-deed  was  executed  to  the  plaintiff,  or  that  the 
plaintiff  had  otherwise  notiee  of  she  defendant's  prior 
purchase,  the  plaintiff  oould  derive  no  advantage  from 
the  registration  of  his  mortgage,-- possesion  by,  or 
registration  of  the  title  of,  a  purchaser  or  mortgagee 
prior  in  point  of  time  being  notice  of  that  title  to 
subsequent  purchasers  and  mortgagees.  DmmAYA  v. 
Cbbvbasapa  .  .     L  la.  IL,  9  Bom«,  427 

100. Prioritif  of  unregiaiered 

mortgage  over  tnbeequent  regietered  eale^-Notice  of 
prior  eonveganee.— It  is  only  where  notice  of  a  prior 
conveyance^  of  which  registration  is  not  compulsory^ 
is  so  clearly  proved  as  to  make  it  fraudulent  sm  the 
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part  of  a  suhsefinent  {mrcba^er  to  taki"  and  register  a 
•conveyance  in  prejudice  to  the  know<i  title  of  another, 
that  the  Courts  will  suffer  the  registered  deed  to  be 
affected.  Where  therefore  a  defendant  holdinsr  an 
unretristered  mortgfign  of  certain  property,  diited  the 
-^^rd  March  1867.  which  was  not  eompalsorily  regis- 
trable, had  obtained  a  decree  thereon  on  the  4th 
January  1881,  and  the  plaintiff  Iiolding  an  absolute 
•deed  of  sale  nf  the  same  property  duly  reeistered  and 
dated  the  22nd  June  !  880,  and,  havinsr  had  notice  of 
-the  mortgage,  claim^  absolute  possession  of  the  pre- 
perty,  irrespective  of  the  mortgasre,  -  ITeW  that  the 
plaintiff's  purchase  was  subject  to  the  mnrtsragc  of 
which  he  had  had  notice,  and  that  the  plaintiff's  suit 
to  declare  his  absolute  title  to  the  property  must  be 
dismissed.    Bha&u  Bot  r.  Jakhu  Bov 

[L  li.  B.,  U  Calo.,  667 


101. 


Priofltit — PotMetttion  of 


mortgagor  as  tenant  to  mortgage,  Effect  of — Notice* 
— By  an  unregistered  deed  of  sale,  dated  the  l^t  June 
188l»  the  first  defendants  sold  to  tho  plaintiff,  for 
B90,  certftin  land  which  had  been  previously  m'^rt- 
gaged  with  p'>sse8si<m  by  him  to  the  pUiTitiff.  The 
-first  defendant  had  remained  in  possrg^ioi  subse- 
quently to  the  mortgage  as  the  tenant  of  the  plaintiff 
Tinder  a  lease  which  was  not  registered.  On  the  16th 
April  1883.  the  first  defendant  sold  the  property  to 
•d^endant  No.  2.  who  registered  his  deed,  took  actual 
possession  of  the  Und,  and  go***  it  transferred  to  his 
name  in  the  revenue  liooks.  The  plaintiff  now  sued 
to  recover  possession  from  defendant  No  2,  who  con- 
tended {inter  at  id)  that  bin  deed,  being  registered,  was 
preferable  to  the  plaintiff's  prior,  but  unregistered, 
deed  of  sale  Tlie  Conrt  of  first  instance  awarded 
the  pltuntifTs  claim.  The  defendnnts  appealed  to  the 
District  Judge,  who  reveraed  the  I  >wer  Conrt's  decree. 
On  appeal  by  the  plaintiff  to  the  High  Cowrt^^ Held, 
•confirming  the  decree  of  the  lower  Appellate  Court, 
that  defendant  No.  2,  having  registered  his  deed  of 
ihe  16th  April  18^3,  was  entitled,  under  s.  f)0  of  Act 
III  of  1877,  in  prioritv  to  the  plaintiff,  whose  deeds 
were  not  registered,  altbongh  earlier  in  date.  It  was 
contended  for  the  plaintiff  that  the  pometsion  of  the 
defendant  No.  1  as  tenant  to  the  plaintiff  subsequently 
to  the  mort$Bage  and  sale  of  the  land  to  the  plaintiff 
was  the  possession  of  the  plaintiff,  and  that  snch 
possess-on  operated  as  constructive  notice  of  the 
plaintiff's  t.tle  to  defendant  No.  2.  Held  that  the 
possession  by  defend  mt  No.  1  as  mortgagor  was  not 
notice  to  defendant  Na  2  of  the  plaintiff's  title. 
Defendant  No.  1  beinsr  the  vendor  of  the  land  to 
defendant  No.  2,  the  latter  could  have  no  reason  to 
suppose  that  he  was  in  possession  otherwise  than  as 
•owner.    Mohbbhtab  Ralkrishita  o.  Dattit 

[I.  Jj.  B.,  12  Bom..  569 

108.  Bombay  Regulation  IX 

-0/1827,  #.  6— Registration  AH  (XIX  o/1843J,  s.  2 
— Priority  of  deeds — Unregistered  mortgage  noiih 
potsestion  and  without  notice — Mortgage  earlier 
in  date,  bfU  snhsequ^ntJff  registered— Possession — 
Hindu  law, — The  plaintiff  sued  to  enforce  a  mort- 
gage, dated  the  8th  June  18639  which  was  rrgistered 
•on  the  16th  September  1864^  but  was  anaccompanied 


BEaiSTBATION    ACT    (HI    OF    1877) 

— continued. 

with  possession.  The  defendant  relied  on  a  mortgage 
of  the  same  property,  dated  the  9th  tfay  1861.  This 
mortgage  was  unregistered,  but  was  accompanied 
witii  possession.  Held  that,  apart  from  any  special 
peenliarities  of  Hindu  law,  the  plaintiff's  mortgage  of 
the  8th  June  18  V^  which  was  registered  o:i  the  15th 
September  lR6i>  was  entitled  to  priirity  over  the  un- 
registered mortsrasre  of  the  9th  SCay  1S64,  although 
the  latter  was  without  notice  of  the  earlier  mortsrage 
and  was  accompanied  with  possession.  Hel  f  also  th'vt 
plaintiff's  mort^rage  was  not  invalid  under  Hindu  law 
owing  to  its  not  being  accompanied  with  possession. 
TBIKAH  MaBHAT  ShBT  V,  HiRJI  Harjiyam  Shbt 

[L  li.  B.,  18  Bom..  832 


108. 


Mor/gaae  —  Prioritg  — 


Registration — Notice  -  Possession  of  title-deeds — 
Mortgagor  allowed  by  first  mortaage  to  retain  title* 
dfeds — Subsequent  mortgage  to  second  mortgage  and 
transfer  of  title-deeds,  —A  mortgaged  land  to  5  by  a 
mortsrage  duly  rrgist-red.  A  subsequently  got  back 
the  title-deeds  and  handed  them  to  C,  to  whom  he 
mortgaged  tho  same  property.  B  sued  C  (the  second 
mortgaaree)  for  a  declaration  of  priority.  The  lower 
Court  found  that  B  had  not  been  guilty  of  fraud  or 
negligence  in  parting  with  the  titl^eed.  Htld  that 
B,  as  first  mortgagee,  was  entitled  to  priority.  The 
registration  of  his  mortgage  was  noticed  to  C,  and 
there  was  no  misrepresentation  by  B  which  would 
relieve  C,  as  subsequent  m'lrto^agee,  of  the  duty  of 
inquiry,  or  destroy  the  effect  of  such  constructive 
notice.    BALMAKirirDAB  Atxaeax  o.  Moti  Na^kat^n 

[I.  li.  B..  18  Bom.,  444 

104. Trannfef  of    Property 

Act  (lVoflSS2),  ss.  8  and  85—Notice^E^ect  of 
registration  of  fuhsequent  in^umhranre, — For  the 
pnrp  )8e8  of  s.  85  of  the  Transfer  of  Property  Act,  a 
mortsragee  will  be  deemed  to  have  notice  of  a  subse* 
qnent  registered  incumbrance  affecting  the  property 
mortgaged  to  him,  inasmuch  as  it  is  the  duty  of  such 
pri'ir  mortgasree  befo-e  suing  on  his  mort-rase  to 
search  the  registry  for  record  of  any  such  subsequent 
incumbrance,  and  if  he  lias  not  done  so  he  must  be 
taken  either  to  have  wilfully  abstained  from  inquiry 
or  search  which  he  ought  to  have  m%de  within  the 
meaning  of  s.  3  of  the  abovemenitoned  Act,  or  have 
omitted  to  dn  an  act  which  a  reasonabL-  prudent  mort* 
gagee  about  to  brinir  a  suit  on  h  s  mortgage  under 
Ch.  IV  of  Act  lY  of  1882  ought  to  have'  done,  and 
would  have  done,  which  act,  inquiry,  or  search  would 
have  resulted  in  the  disclomre  of  the  existence  of 
the  subseduent  incumbrance.  Javki  Pra8AI>  «*. 
KishbitDat  I.  Ij.  B.,  18  ail,  478 

MbHBBANO  t.  NABtb  A£t 

[L  L  B.,  22  AU.,  212 

106.  — Priori tg  of  mortgage — 

Whether  registration  is  notice— N eg fert  to  take 
steps  to  finl  prior  ineumhranee.—Semble— The 
qnestion  whether  registration  is  notice  or  not,  is  a 

Suestion  of  fact,  and  as  each  case  arises,  it  sfaoald  be 
etermined  whether  the  omissi  >n  to  search  the  regis- 
ter together  with  the  other  facts  amounts  to  such  grosa 
negligence  as  to  attract  the  consequence  which  resulta 
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from  notice.  Torah  v.  Rand,  2  Bro,  C,  C„  662 f  Evant 
T.  Biekneli,  6  Vet,,  174:  Martinet  v.  Cooper,  2  Rust, 
198  i  Farrow  v.  Beet,4  />ar„  18}  ffuntr,  Elmet,2 
Be  G.  J*.  4"  •^-  575 ;  and  A^ra  Bank  v.  Barrtf,  L. 
R.,  7  JET.  X.,  148,  refpiTfd  fa  Moiondba  Cbitkdba 
l^AVDT  V.  Tbotluokho  Nath  Bttrat 

[2  O.  W.  ST..  760 


\ 


106. 


Priority   of  regitfered 


over  unreffitfered  mortgage — San^mortgage  option^ 
<illg  regittrable,  b»t  not  regittered— Suhtequent 
mortgage  regittered — Belivertt  of  pottettion— Pur- 
ohatir  at  tale  in  execution  of  decree — Notice,^  In 

1876  the  land  in  dispnte  iras  mortgaged  to  defendant 
Ka  2  nnder  two  san-mortgage  bonds,  which  were 
optionally  registrable,  but  were  not  registered.  In 
1885  the  land  was  mortfraged  to  plaintiff  by  a  rrgis* 
tered  mortgage  accompanied  with  possession.  In 
188ft  the  defendant  Ko.  2  obtained  a  decree  upon  his 
«an-mort}sage  bond,  in  execution  of  which  the  mort- 
gaged property  wap  brought  to  sale  and  purchased  by 
defendant  No.  8.  Defendant  No.  8  was  afterwards 
put  in  possession  by  the  Court.  Thereupon  the 
plaintiff  sued  to  enforce  his  mortgage- lien  against  the 
pioperty  in  the  hands  of  defendant  Ka  8.  who  pleaded 
that  the  san-mortgtfres  of  1875  were  entitled  to  priori 
ity  over  the  plaintiffs  mortgage  of  1885,  and  that  he 
as  purchaser  at  a  sale  under  a  decree  obtained  upon 
the  san-mortgages  held  the  property  free  from  the 
plaintiff's  claim.  Held  that  the  plaintiffs  mortgage, 
having  been  executed  and  registered  after  Act  III  of 

1877  had  come  into  force,  was  entitled  to  priority  over 
the  unregistered  san-mortgage  bonds  under  s.  f  0  of 
the  Act.  A  san-mortgage  is  not  within  the  exceptions 
mentioned  in  s.  (0  of  the  Act.  Held  also  that, 
under  s.  47  of  the  Registration  Act  (III  of  1877),  the 
plaintiffs  registered  mortgage  began  to  operate 
from  the  date  of  its  registration,  and  was  not 
affected  by  the  decree  subsequently  obtained  upt>n 
the  earlier  mortgs ges.  By  the  custom  of  Gujarat 
transfer  of  posse  s*ion,  which  is  necessHry  under 
general  Hindu  law,  is  not  essential  to  validate  san- 
mortgages,  and  such  mortgages  have  always  been 
held  valid  charges  as  between  mortgagor  and  mort- 
gagee, but  they  are  liable  to  be  defeated  in  case  of  the 
transfer  of  interest  to  third  parties  under  registered 
instruments.  Apart  from  the  doetrine  of  equitable 
notice,  registration  under  Act  XVI  of  1864  and  Act 
VIII  cf  1871  conferred  no  priority  on  a  registered 
document  as  against  a  dtcument  the  registration  of 
which  was  optional.  Since  Act  III  of  1877,  however, 
the  competition  obtains  in  a  more  general  form,  and 
•ccnf  rrs  priority  on  all  documents  required  to  be  regis- 
tered, and  registered  since  Act  III  of  1877  was 
passed,  over  all  prior  unregistered  deeds  of  au  an- 
tagonistic character.  Jsthabhai  Datalji  r.  Gir- 
DBAB        •  I.  Li.  R.,  20  Bom.,  168 

107.- Regittered  and  unregif 

tered  document t -  Priority — Notice— Held  that 
s.  f  0  of  the  Registration  Act,  1877,  will  not  avail  to 
give  the  holder  of  a  subsequent  registered  deed  prior- 
ity in  respect  of  his  deed  over  the  holder  of  an  earlier 
registered  deed  not  being  a  eompulsorily  registrable 
deed>  if  in  fact  the  holdor  of  the  registered  deed  has 


BEaiSTRATION     AOT    (in    OF    1877> 
~-»eomtimued, 

at  the  time  of  its  execation  notice  of  the  earlier  unre- 
gistei'ed  deed.  Ahool  Hottein  v.  Raghu  Nath 
Sahu,  I.  L.  R.,  18  Cale.,70 :  Haihiting  Sohhax 
V  Kurarji  Jarher,  L  X.  2?.,  10  Bom,,  106  ; 
and  Krithnamma  v.  Swranna,  I.  L.  R,,  16  Mad,, 
148,  followed.  Agra  Bank  v.  Barry,  L,  R,,  7  B,  ^ 
I'f  Apj>.,  136,  and  Ram  Autar  v.  Dhanauri,  1.  L, 
R„  8  All,,  640»  referred  to.  Diwav  Singh  r.  Jadho 
Setgh         .  L  Ii.  R.»  18  All.,  145 

Affirmed  in  anpeal     .       L X.  B.,  20  AIL,  262 

103, . ^ —  Xoj,,  of  tnU'deed^Suit 

for  execution  and  regitf ration  oj  jreth  deed-  Sub" 
sequent  transfer  with  notice  of  former  tale— Priori 
itv — Right  to  possession, — When  a  deed  of  sale  of 
immoveable  property  for  more  than  R 100  is  lost  wi'  hin 
the  time  allowed  for  the  registration  of  the  same, 
the  purchaser  msy  bring  a  snit  against  the  vendor  to 
compel  the  execution  and  registration  of  afresh  deed  ; 
and  if,  after  the  execution  of  the  lost  sale-deed,  the 
vendor  has  resold  the  property  by  a  registered  deed 
and  delivered  possession  thereof  to  another  who  has 
notice  of  the  sale  to  the  plaintiff,  the  latter  is  entitled, 
as  against  the  subsequent  purchsser,  to  a  decree  for 
the  possession  of  the  proi>erty.  Nailafpa  Bsddi  v. 
Bamalinoachi  Bsdbi    .  L  Ik  B.,  20  Mad.,  260 


108. 


Unregistered  san-mortgage 


^-Sale  -  Subsequent  unregistered  mortgage  of 
same  property — Decree  on  latter  mortgage  and 
sale  in  execution — Sale  certificate  registered — Pri» 
ority.  -  Cue  Harilal  and  his  sons  Baji  and  Chhagan 
executed  a  san-nortgage  of  certain  ancestral  pro- 
perty in  plaititifPs  favour  in  188->.  The  mortgage 
was  unn  glstered.  In  1886  the  same  property  was 
mortgaged  by  Chhagan  alone  by  a  deed  which  was 
aho  unregistered.  In  1 889  Chhagan's  mortgagee  ob- 
tained a  decrve  on  his  mortgage  for  sale  of  the  mort- 
gaged property,  and  in  execut'«<m  put  up  the  property 
to  auction  in  1892,  when  defendant  purchased  it. 
Defendant  got  his  sale -certificate  registered.  In 
1894  the  plaintiff  bn  ught  this  suit  to  enforce  his 
mortgage-lien  by  sale  of  the  mortgseed  property. 
1  he  defendant  contended  that,  as  to  Chhagan's  share, 
his  certificate  of  sale  havincr  been  registered,  his  claim 
had  priority  to  the  plaintiffs  unregistered  mortgage. 
Held  that  the  plaintiff  was  entitled  to  a  decree  His 
claim,  was  superior  to  the  defendant's.  The  defendant 
had  purchased  the  interest  which  Chhagan  had  mort- 
gaged in  18  9,  But  that  mortgage  was  unregistered, 
and  was  therefore  subject  to  the  pluntiffs  mortgage, 
which,  although  also  unregistered,  was  earlier  in  date. 
The  defendant,  by  registering  his  certificate  of  sale, 
could  not  enlarge  the  estate  which  the  certificate 
conveyed  to  him.      Magaivlal  r.  Suakba  Gibshab 

[L  L.  R.,  22  Bom.,  846 


110. 


N  otic  e—  Unr  eg  i  s  • 


tered  document  under  which  holder  of  regis* 
tered  document  derives  title — Priority, — The  plaintiff 
sued  to  recover  possession  from  the  defendants  of 
certain  land  which  they  had  purchased  from  one  R 
by  a  registered  deed  of  sale  dated  the  22nd  August 
1882.  B  had  been  given  the  land  by  one  ^  by  a^ 
registered  deed  of  gift  dated  1 5th  November  1881.  K 
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however,  had  purchftsed  the  land  from  oue  V  oa  the 
22nd  March  1876,  and  the  deed  of  conveyance  to  him 
of  that  date  was  not  regiatered.  On  the  2nd  April 
1894,  the  Bons  of  F  (defendants  Nos.  1  and  2)  sold 
the  land  to  the  third  defendant  hy  a  deed  of  that 
date  which  was  duly  registered.  The  third  defendant 
contended  that  the  plaiutifl's  title  depended  on  the 
nnregbtered  deed  of  the  23rd  March  1876,  executed 
hy  V  (father  of  his  vendorB)j  and  that  his  (defendant's) 
purchase  by  registered  deed  dated  2nd  April  1894 
had  priority.  Seld  that  the  plaintiiPs  claim  must  be 
dismissed.  They  were  mere  strangers  to  the  land, 
unless  they  conld  rely  on  the  unregistered  conveyance 
by  r  to  Harichand  of  the  28rd  March  1876,  but  this 
conveyance  had  no  effect  when  brought  into  compe- 
tition with  the  registered  conveyance  to  the  third  de- 
fendapt  of  the  2nd  April  1894.  Though  registration 
ii  notice  of  registered  documents,  it  is  not  notice  of  un- 
registered documents  under  which  holders  of  regis- 
tered documents  derive  title.  GHxrifiLAL  r.  Pbbmji. 
Mabwabi  «.  Bahohakdba  I.  Ii.  B.,  22  Bom.,  218 


lU. 


—  Unrfgittertd  tale  of  Ictmd 


valued  under  HlOO — Subefqueni  registered  hy* 
potheeaiion — Poesettion  offiret  purchaser  for  ovfr 
twelve  yturs — Registered  hypothecation  defeated 
hy  such  possession, — The  owner  of  land,  having  in 
1876  sold  and  given  possession  of  it  for  R95  to  the 
plaintiif  under  an  instrument  which  was  not  registered, 
hypothecated  it  in  1878  to  a  third  party,  under  a 
bond  that  was  registered.  The  land  was  wrongly  re- 
presented in  the  hypothecation-bond  as  being  in  the 
original  owner's  possession.  The  third  party  in  1882 
sued  the  original  owner  on  the  hypothecation-bond 
without  makins^  plaintiif  a  party,  and  obtained  a 
decree,  which  in  1893  he  assigned  to  defendant,  who 
purchased  the  land  in  the  course  of  execution.  On 
phuntiff  suing  for  a  declaration  of  his  right  to  the 
land, — Held  that  the  hypothecation  had  been  defeated 
by  plaintiff's  possession  for  a  period  exceeding  twelve 
years  prior  to  the  institution  of  the  suit.  A  hypo- 
thecation right  so  created  is  liable  to  be  affected  not 
only  by  lapse  of  time  as  between  creditor  and  debtor, 
but  also  by  possession  of  the  hypothecated  property  for 
the  requisite  period  by  a  third  person  on  a  claim  in- 
consistent with  the  rights  of  both  the  creditor  and  the 
debtor.  Nor  does  s.  50  of  theBegistration  Act  inter- 
fere with  the  operation  and  effect  of  limitation  and 
prescription  governing  such  a  case  as  this.  Naiila- 
inrTTU  PiLLAl  V.  BiTHA  Naiokav 

[I.  Ii.  B.,  28  Mad.,  87 


112. 


Registered  and   «»• 


registered  documents — Transfer  of  Property  Act, 
Si  62. — B  held  a  decree  for  sale  of  the  property  which 
had  been  mcnrtgaged  to  him  by  an  instrument  which 
was  not  compulsorily  registrable,  and  was  not  regis- 
tered. N  purchased  the  same  property  pendente  lite 
by  a  registered  deed  of  sale.  Held  there  was  no  com- 
petition here  between  a  registered  and  unregistered 
document  to  which  s.  60  of  the  Begistratioo  Act 
would  apply,  and  that  N'b  purchase  was,  by  s.  62  of 
the  Transfer  of  Property  Act,  subject  to  the  decree 
passed  in  ^s  &vour.  Bhagwak  Dab  r.  Nathtt 
SxvOH     .         .        •        .    LIi.  B.,  6A11.,  444 


REGISTRATION    AOT    (lU    OF     1877> 

— eontinued. 


113. 


Jiorfgage  —  Firsi    mnd 


second  mortgagee  —  Registered  and  unregistered 
documents— Fraudulent  tranter— Transfer  of  Pro- 
perty Aet^  IV  of  1883,  e  63* — Apart  from  any  ques- 
tion of  equitable  estoppel,  such  as  described  by  Lobd 
Caibks  in  the  Agra  Bank  v.  Barry,  where  one  person 
takes  a  possesaqry  mortgage  of  property  with  full  know- 
ledge and  notice  t^iat  another  is  ahrendy  in  possession  of 
such  property  under  nn  earlier  instrument  of  a  similar 
kintl,  he  cannot  be  said  to  be  acting  in  eood  faith,  and' 
the  principle  of  s.  63  of  the  Transfer  of  Property  Act 
(IV  of  1882)  is  applicable  t«  such  a  transaction.  In 
such  a  condition  of  circumstances,  quoad  the  prior 
title,  tliough  created  by  nn  unregistered  instrument, 
the  status  of  the  Seconal  mortgagee  under  hia  regis- 
tered document  ia  effected  by  hia  own  maid  fides  ;  and 
as,  on  the  one  hand,  the  first  mortgagee  might  avoid 
it  on  the  ground  that  it  was  executed  in  fraud  of  him, 
so,  on  the  other,  the  second  mortgagee  cannot,  on  the 
strength  of  Us  own  frand,  pray  in  aid  the  provisions 
of  the  registration  law  to  give  preference  to  an 
instrument  which  records  a  transaction  that,  in  its 
inception,  being  fraudulent,  was  a  nudum  pactum. 
Such  document  would  not  be  a  '*  document "  in  the 
sense  of  s.  60  of  the  Registration  Act,  1877,  which 
term,  as  therein  used,  means  a  document  legally 
enforcible.  Rahmatulla  v.  Sariatulla,  1  B,  L,  R., 
F.  B.f  58,  referred  to.  In  a  suit  for  possession  of 
immoveable  property  by  virtue  of  registered  instru- 
ment of  mortgage  executed  in  18S3,  against  a  defen- 
dant in  possession  of  the  same  property  under  an  un- 
registered mortgage^eed  of  1881  (both  deeds  being 
instruments  the  registration  of  which  was  not  com- 
pulsory), it  was  found  as  a  fact  that  at  the  time  of 
the  execution  and  registration  of  his  mortgage-deed 
the  plamtiff  was  aware  that  the  defendant  was 
in  possession  under  his  mortgage.  Held  that,  under 
these  circumstances,  the  fact  that  the  plaintiff's  deed 
was  registered  did  not  entitle  him  to  dispossess  the 
defendant  by  virtue  of  the  provisions  of  s.  60  of  the 
Registration  Act  (III  of  1877).  Bam  Autab  v. 
Dhakaubi  .  I.  Ii.  B.,  8  AIL,  640 

B.  57  (1868,  8.  66)  and  ss.  42,  46 

(1866,  88.  44,  4e)-Deposit  of  toill— Proof  of 
toil  I  tohen  deposited  toith  Registrar. — A  testator 
deposited  his  will  in  a  sealed  cover  with  the  Begistrar 
of  Assurances  at  Bombay  under  s.  44  of  Act  XX  of 
1866,  and  upon  his  death,  his  executors  applied  to  the 
Begistrar  to  deliver  over  to  them  the  will,  in  order  to 
enable  them  to  apply  to  the  High  Court  for  probate 
thereof.  The  Registrar  gave  a  copy  of  the  will  under 
s.  46  of  the  Act,  but  refused  to  part  with  the  original. 
On  application  by  the  executors  for  a  citation  to  the 
Begistrar  General  to  bring  the  will  into  Court,  and 
deposit  it  with  the  Ecclesiastical  Begistrar,— Hs/i^ 
that  the  original  should  be  brought  into  Court,  where 
fJone  the  factum  of  the  will  co\ild  be  tried  and  deter- 
mined ;  and  that  a  copy,  authenticated  under  s.  65  of 
the  Act,  was  not  sufficient.  The  Begistrar  Genenl 
should  not,  after  the  death  of  the  depositor  of  a  will, 
part  with  it  otherwise  than  by  order  of  Court.  Iir 
THB  GOODS  OF  KAGnTDAi      .    8  Bom„  O.  C.«  186 

L 8.  68  (1871,  8.  68)  and  8.  86— 

Omission  io  endoree  signature  of  person  admitting' 
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BEOISTBATIOir    ACT    ffU    Oi*     1877) 

— ooniinued^ 

exec  fitiom —  Validity  of  regi$1ruiio\ — ffindu  law — 
Oift — Potteuion^  Contfrmdion  of  inHrumffit  of 
mjU — 8i  on  the  2:rd  SipUmber  1874,  executed  an 
iDstmmeDt  of  gift  in  favour  of  bis  two  daugbten  and 
bis  adopted  son  wbereby  be  gave  tbtxn  ''bis  bousrs 
and  sbops,  and  otber  moveable  and  immovrable  pro- 
perty, and  bis  1.  an  transactions/'  in  equal  one*1bird 
shant.  At  tbis  time  be  was  possessed  of  a  one-tbird* 
sbare  in  a  certain  partnersbip  business.  As  &  was 
unable  to  appear  at  tbe  registntion  office  by  rrasrn  of 
sickness,  27,  bis  adopted  con,  on  tbe  same  day  pre« 
•ented  sucb  instrument  for  registration,  and  applied 
for  tbe  issue  of  a  commission  for  bis  examination, 
wbicb  tbe  registering  officer  issued.  Tbe  commis- 
sioner went  to  &'s  bouse  on  tbe  next  day,  but  bef(  re 
he  arrived  8  bad  died.  He  examined  tbe  attesting 
witnesses  to  such  instrument,  wbo  stated  tbat  it  bad 
been  executed  i>y  8^  and  he  was  inft  rmed  by  iV  tbat 
it  bad  been  so  executed.  On  tbe  next  day  it  and  tbe 
attesting  witnesses  and  tbe  writer  of  such  instrument 
appeared  before  the  registering  officer,  and  the  wit* 
nesses  and  writer  were  exammed  by  him,  Be-ing 
satisfied  that  8  had  executed  sucb  instrument,  the 
registering  officer  admitted  registration,  recording 
that  tbe  execution  was  admitted  by  If,  If'a  signa- 
ture was  not  endorsed  on  »uch  instrument.  Jf,  one  of 
8'g  daughters,  subsequently  sued  N  for  one-third  of 
her  father's  property,  including  bis  share  in  such 
partnersbip  business,  basing  ht  r  suit  on  such  instru* 
ment.  Held  that,  inasmuch  as  N  had  admitted  at  the 
time  of  registration  of  such  instrument  tbat  it  bad 
been  executed  by  S,  its  registration  was  not  iniralidated 
by  tbe  mere  fact  that  N*t^  signature  had  not  been 
endorsed  thereon.    liAV  Bhaxi  r.  Kafbidh 

[I.  li.  B.,  4  AIL,  40 


2.  and  bb.  59  and  60  and 

87 — Meffistration —  Unreyistered  eonveyanee— Bond 
confirming  eonreyance — Regulraiion  of  eonreyance 
instead  oj  bond — ''Defect  ^procedure*' — Claim  to 
attacked  property,  8uit  to  eetahlith* — A  deed  of  ^a^e, 
^bich  required  to  be  registered,  not  having  been  regis- 
tered, and  the  time  for  j[)resentiDg  it  for  rcg'stration 
having  expired,  the  vendor,  in  order  to  avoid  tbe  effect 
of  the  deed  of  sale  being  unregistered,  gave  tbe  pur- 
chaser a  bond  confiiming  such  deed.    The  bond,  with 
the  deed  of  sale  annexed  thereto,  was  presented  for 
registration.  By  mistake  or  for  seme  other  reason  the 
particulars  to  be  endorsed  on  a  document  admitted  to 
registration,  and  the  certificate  showing  that  a  docu- 
ment has  been  registered,  were  ende>rsed  em  the  deed 
of  sale  and  not  on  the  tcmid.    Eeld  tbat,  assuming 
that  tbe  bemd  had  been  registered,  it  wss  doubtful 
whether  such  an  obvious  attempt  to  defeat  the  provi- 
siems  of  the  registration  law   should  be  permitted 
to  succeed  ;  that,  whether  there  bad  been  a  mistake 
and  tbe  certificate  of  registration  really  applied  to  the 
bond  or  not,  tbe  provisions  of  ss.  68,  59,  and  €0 
of  tbe  Begistratiem  Act  had  not  been  complied  with, 
and  the  bond  wan  to  all  ititenta  and  purposes  unregis- 
tered s  and  that  the  defect  was  not  a  **  defect  e>f  pre>- 
cedure  "  within  the  meaning  of  s.  87,  which  could  be 
passed  over.    Hathuba  Das  v.  HitchxUa 

[I.  I..  B.,  4  AIL,  S06 

▼01.  IT 


BEOISTBATIOir    ACT    QH    OF    1877) 

— continued* 

III  the  same  case  em  appeal  to  tbe  Privy  CoonciT  it 
was  held,  reversing  tbis  decisio",  that  the  bend  waa 
duly  registered,  and  tbat  tbe  fact  tbat  the  prior  deed 
had  not  affected  the  property,  being  unregistered, 
was  no  reason  why  the  deed  afterwards  registered 
should  not  be  admitted  as  evidence  of  title,  in  this 
there  had  been  nothing  contravei.ing  the  objMs  of 
the  Begistratiou  Act.    Hiichbll  v.  MATBrB^)A8 

[L  L.  B.,  8  AIL,  6 
I«.  B,  12  I.  A.,  160 


B.69. 


1. 


8ee  Onirs  ot  PBOOv—BocniBirTs  bblat- 

IHO  TO  LoAirS,  EZBCrXIOB  OV,  AHD  Cov* 
SITBHATlOir  70B. 

[X.  Ii.  B,  17  AIL,  428 
8.  60(1871,  8.  BO)— Certificate  of 


Registrar — Froof  of  registration, — Wliere  a  Brgis- 
tnr  of  Assurances  has  intentionally  and  delibera^ly 
issued  a  certificate  of  due  registration  of  a  de>cument, 
with  knowledge  of  certain  facts  relied  em  as  affecting 
his  peiwer  to  grant  tbe  certificate,  the  Courts  are 
bemnd  to  accept  such  certificate  as  due  proof  of 
regi^t^ation,  and  cannot  go  behind  it  for  tbe  purpose 
of  satisfying  tbemsdves  that  the  registering  officer 
hasfstrictly  conformed  with  all  the  pio^'isions  of  the 
Act.  bBEO  SnrnKrB  Sabot  r.  1J]bi)bt  Kabaht 
Sabtt     .    I.Ij.B,6Cale.,26:  6C.Ij.B,  184 


2. 


Certificate  of  registration 


— JSvidenee  of  registration — Begistrotion  in  vrong 
registration  office. — A  Civil  Court  cannot  dispute  the 
correctness  eyf  the  certificate  of  due  regis  ration  on  a 
dexmment  pre>duc('d  in  evidence  befeire  it,  merely  on 
the  ground  that  tbe  property  referred  to  by  the  deed 
is  situate  out  of  the  iurisdiction  of  the  Begistiar  by 
whemi  the  certificate  is  granted.  See  ^heo  SAunkmr 
8ahoy  T.  Birdey  Narain  Sahn,  1  L,  B.,  6  Calc, 
26 :  6  C.  2/.  B.,  194.  Bak  Coomab  Sbv  «.  Kboda 
l^BWAZ  ....       7C.L.B,228 

8.  ■ Certificate  of  registration 


— Docnment  registered  ly  officer  having  no  jmris* 
diction — Admissibility  of  evidence, — Tbe  Court  can 
go  behind  a  certificate  of  registration,  and  where  it 
findd  that  a  dexument  was  registered  by  an  officer, 
who  had  no  jurisdictiem  to  register  it,  will  refuse  to 
receive  it  in  evidence  on  the  ground  that  it  is  not  duly 
registered.  Bam  Coomar  Sen  v.  Khoda  NewaZi 
7'C.  X.  B„  228,  distinguished.  Bbbi  Madbab  Jiin> 
TBB  «.  Ehatib  KQpi>i7£  .  I.  Ik  B.,  14  Calo.,  448 

Begistrotion  of  mortgage* 


deed  in  district  in  which  the  mortgaged  property  is 
not  situate — Admissibility  of  document  in  evidence, 
^ An  instrument  of  meirtgage  on  land,  which  required 
to  be  registered,  was  presented  for  registratiem  to 
a  Begistrar  within  whe>se  district  no  portiem  of  the 
land  was  situate,  i«nd  wss  registered  by  sucb  Begis- 
trar. In  a  suit  to  enforce  »ucb  mortgage  it  waa 
objected  that  such  instrument,  not  having  been  pro* 
perly  registered,  eould  not  be  received  in  evidence. 
Meld,  fedlowing  the  opinion  of  BboVGBtov,  J„  in 

11  B 
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BSGIBTBATION    ACT    (HI    OF     1877) 

limmed. 


Sh90  Skmmkur  Sahoy  v.  HirdBg  Narain  Sahti,  I,  L, 
B^  6  Cale.,  25 :  5  C.  X.  S^  191,  that  wlien  a  dociL- 
ment  which  purport!  to  have  been  regutered  ig  ten- 
dered in  eTidence,  the  Court  cannot  reject  it  for  non* 
compliance  with  the  registration  law :  moreover,  that 
the  mortgagor  could  not  be  allowed  to  take  advantage 
of  anjibjection  which  would  not  have  been  available 
but  for  his  own  wrongful  act.  Hab  Sabai  r. 
Csmrici  KvAB    •  •    I.  JL,  B^  4  A1L»  14 

Tntaemtatitm  of   docmmnU 


Iff  agent — Pover  of  atiom^y  not  extented  and 
amikeiUieated  as  requirfd  hg  law — Validity  of  n. 
gigiration. — A  document  bearing  tbe  certificate  re- 
qnii«d  by  law  showing  tbat  it  hat  been  regifltered 
nnttt  be  treated  at  a  regittercd  document,  notwith- 
standing the  registration  procedure  may  have  been 
defective.  Held  therefor*,  where  a  document  bore 
the  certificate  required  by  %:  68  of  Act  XX  of  1866 
ibowing  that  it  had  been  regittered,  tha^  notwith- 
standing that  it  had  been  presented  for  registration 
by  the  agent  of  the  person  executing  it  under  a  power- 
of-attomey  not  recognisable  under  that  Act  for  the 
piirposes  of  s.  84,  it  must  be  treated  at  a  registered 
docmnent.  Mukhnm  Lall  Fanda^  v.  Koondwm  Lall, 
15  B.  X.  £.»  228,  and  Muhammad  Swas  v.  Bity 
Zai,  L  L,  B,^  I  AIL,  465,  referred  to.  A  document 
was  presented^  for  registration  by  the  agent  of  the 
person  execnUng  it  aothorixed  by  a  powei>of«attomey 
not  recosnizable  under  the  registration  law,  and  was 
adndtted  to  registration.  Held  that  the  person  exe- 
cuting such  document  could  not  be  allowed  to  object 
to  the  vali^ty  of  its  registration  by  reason  of  its 
having  been  registered  under  a  power^f -attorney  not 
recognizable  under  the  registrstion  law,  such  person 
being  herself  responsible  for  the  defect  in  registra- 
tion. Mar  Sahai  v.  Ckmmmi  Kwtr,  L  L,  B,  4 
AIL,  14,  followed.    Ixbal  Bbqaic  «.  Shak  Sumsja 

[L  Ii.  B.,  4  A1L»  884 

-^  8.  M  (1871,  8. 69;  1806,  b;  80)— 


B^e»  by  Begi*trar  OefUral—Afit  XX  of  J866, 
i,  80.— S.  80,  Act  XX  of  1866,  in  no  way  empowered 
^he  Begistrar  General  to  pass  any  rule  directing  by 
what  particular  description  of  evidence  a  person  pro- 
ducing a  deed  to  be  registered  shall  prove  his  right 
to  have  it  registered ;  nor  could  it  tihipower  him  to 
frame  a  special  law  different  from  the  ordinary  law 
of  evidence  as  to  what  fact  shall  be  proved  by  oral 
and  what  by  documentary  evidence.  Where  all  the 
executants  of  a  deed  admit  before  the  Begistrar 
(General  that  they  have  «[ecuted  the  deed,  that  o£^cer 
has  nothing  to  do  with  the  recitals  of  the  deed,  or 
^ith  its  possible  operation  as  regards  third  {Arties, 
«.y.,  a  minor  whose  rights  are  reserved  in  the  deed. 

1h  THB  MATTBB  07  BaX  ChVITDBS  BIBWA0 

[16  W.  B.,  180 


B.78 


See  Falsb  Etidbvce — Gbkbbal  Casbs. 

[L  Xi.  B^  10  Calc,  604 

^«  Pabticb— Pasties  to  ScriTs— Bbgib- 

TBATIOir,  SVITB  FOB. 

[I.  I«.  B.,  8  Bom.,  269 


BBOISTBATIOK    ACT    (HI     Q] 
— eomtiuued* 

8S.  73—76. 


1877) 


See  SAVcnov  bob  Pbosbcitxiov — Wi 

SAVCTIOir  18  NBCB88ABT  OS 

[LUB.,15 
I.  Xfc  B^  15  All„  141 


-~  8.  73  (1871, 8.  78;  1868,  s.  84>. 

See  Apfbal— Aotb^Bbgibtbatio 

[S 

9  VT*. 


Bonu  A.  OL«  104 


See  Falib  Btidbvob^Qbnbbai.  Casi 

[L  I..  B,  10  Calc^  e04 

See  BBTiBW-'-OBDBBfl  SiTBiBCT  TO  RsTmr. 

[10  B  Xk  R^  S»4 
I.  K  B.,  8  Calew  m 


Befftaal    to     regl 


Uf  vntdor  to  hate  dormmeut  rtgittered — P 
**  claiming  "  mnder  doemnent, — A  deed  of  sale  WEecaied 
by  the  vendor  alone^  which  recited  that  the  v 
received  the  purchase-money,  and  that  the 
had  been  put  into  poseession,  was  presented  for  regis- 
tration by  the  vendor,  the  purchaser  not  bang^  -preweaL 
The  Begistrar  refused  to  register  the  deenment,  on  the 
gnmnd  that  the  deed  had  not  been  delivered  and  oo 
consideration  had  passed,  the-  vendor  having  stated 
that  he  had  not  received  the  parchasf  monej.  In 
refusing  to  register,  the  BcgSiirar  believed  that 
the  deed  was  of  the  vendor's  own  creatioii.  The 
vendor  applied  by  petition  t6  the  High  Court  to  es- 
tablish hh  right  to  have  the  document  registered.  The 
alleged  purchaser  repudiated  the  sale.  Seld  (hy  the 
majority  of  the  Full  Bench)  that,  as  it  appeared 
on  the  face  of  the  document  itself  that  the  peti- 
tioner was  not  a  person  ** claiming"  under  it»  the 
petition  could  not  be  entertained  under  the  provisioDa 
of  s.  73  of  the  Bcgistnttion  Act.  Per  SfTUAXJt,  CV. 
— That  tbe  mere  fact  that  it  did  not  »l>p<ar  on  the 
face  of  the  deed  that  the  petitioner  coold  claim 
under  it  did  not  preclude  the  Court  from  enteitainiBg 
the  petition,  but  that,  under  the  circomstanccs  of  the 
casoy  tbe  registration  of  the  deed  should  net  be 
ordered.  Per  Oldbibld,  .7^.— That  it  was  the  duty 
of  the  Court  to  order  the  refiistration  of  the  deed,  as 
it  was  executed  and  the  requirements  <tf  the  law  ful- 
filled, without  entering  into  the  q^eition  whetho*  or 
not  the  petitioner  could  claim  under  it.     Iv  thb 

ICAXTBS  OB  THB  FBTITIOIT  OV  BI8K  KA^H 

[L  K  B.,  1  AIL,  818 

8.  l^^—8uh*Begiifrar  holding  inqniry 


under  order  of  the  Begietrar — LiahUitg  of  wUneee 
giving  evidence  in  such  idquirg  to  proeecution — 
Bugietration  Act,  f .  82.— kn.  inquiry  under  s.  74  of 
the  Begistration  Act  should  be  made  by  the  B^g;is- 
trar  Inmself.  He  cannot  delegate  his  power  to  any 
one  else.  A  Sub-Begistrar  hcuding.  such  an  inquiry 
under  an  order  of  the  Begistrar  ctnnot  be  said  to 
be  acting  in  execution  of  the  Begistration  Act  in 
any  proceeding  or  inqniry  nnder  ttSlt  Act:  Aii  order 
fear  tiie  prosecution  gf  a  witness  under  s.  821  of  the 
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•RKQlSTRATlOlSt    ACT    (HI     OF     1877) 

— eoniinued. 

Kegistration  Act,  who  gives  eTidence  before  the  Sub- 
Registrmr  in  inch  an  inquiry^  is  wiong  in  law.    Mata 

DATAL  V,  QUBBN-EUPBBBB 

[L  li.  IL,  24  Calc,  766 


8.  77  a864,  a.  16). 


Set  Appeal— Aotb—Bboistsatiov  Act. 

[L  Ii.  B.,  8  BoiiL,  269 

See  PABTIE8 —Pabtibb  to  ScriTB^BBaiB- 

TBATIONy  SVITB  FOB. 

[L  Ii.  B.,  4  Calc,  446 
I.  Ii.  B.»  8  BoiiL,  268 

Limiiation    Ad   (XV  of 


lS77J»  t.  7 — Smit  htf  infamt  to  enforce  registration 
— Special  rule  of  limitation, — The  Registration  Act» 
1877,  being  a  special  Act  complete  in  itself,  the  pro- 
visions of  the  Limitation  Act,  s.  7,  do  not  apply  to 
suits  instituted  under  s.  77  for  a  decree  directing  a 
document  .to  be  registered.  Held  accordingly  that 
a  snit  by  an  infant  to  enforce  the  rrgistnition  of  a 
oonyeyance,  havine  been  instituted  more  than  thirty 
days  after  refusd  on  the  part  of  a  Registrar  to 
register  it,  is  barred  by  limitation.  Vbbbavua  r. 
Abbiah  .     L  Ii.  B*  18  Mad.,  88 

2^ .  ^kjY  iQ  eHahlieh  riffht  to 


reffietraiion—Aet  XX  of  IBBBt  «.  S4.—\n  an  appli* 
cation  for  registration  made  on  the  27th  March  1866, 
before  the  new  Registration  Law  (XX  of  1866)  [came 
into  operation,  it  was  hdd  that  it  was  lawful  for  [any 
person  interested  to  institute  a  regular  'suit  to 
establish  his  right  to  registration  under  s.  16,  Act 
XVI  of  186 1,  notwithstanding  the  provisions  of  s.  84, 
Act  XX  of  1866.  BHBBsnrL  Mahtoon  v.  Olimubba 
alia*  Bbgum  Jav  .     8  W.  B.,  428 


s: 


Suit   to  enforce  registration 


—Sefneal  to  register — S.  15,  Act  XVI  of  1864» 
wss  held  to  apply  only  to  cases  in  which  the  Regis* 
trar  had  improperly  refus.d  to  register  ^n  inBtmment. 
Oooboo  Dobs  Dctt  r.  Dwabka  Nath  MAiriri 

[6  W.  B,  Mis.,  61 

4.  — '  Snit  to  enforce  regist  ration 

^Refusal  to  register.^Heltt,  under  a  15,  Act  XVI 
of.  1864,  that  a  suit  to  enforce  registration  lay  where 
onB  of  the  parties  to  the  deed  refused'  to  register  it. 
Kbibbbv  Kibbobb  Cwovd  e.  Mabombd  Zukabool* 
lAfi^  .  Agra;  7.  B.,  148 :  EcL  1874,  Ul 


5. 


Snit  to  enforce  registration 


'-'Rsfnsal  to  register, — According  to  s.  15  of  Act 
XVI  of  1864,  a  regular  snit,  and  not  a  miseellaneons 
application,  must  be  brought  to  compel  a  Registrar  to 
register.    Mutctxphabbb  Lall  v.  Fdzu£    HosBBiir 

[6  W.  B,  MiB.,  181 
Ikatut  Au  V,  FxTBZUHD  Ali       .     /  2  Agra,  21 


8.  Refusal  to    register^  Snit 

Jor  ei^ofcing  registration— Act  XVI  of  1864,  s.  17, 
—Where  the  Registrar  for  any  cause  refused  to 
legiiter  a  deed  of  sale  presented  for  registration  under 
the  provisions  of  s.  17  of  Act  XVI  of  1864,  the  law 
did  not  provide  that  the  applicant  could  bring  a  suit 
sgftintt  the  vendor  to  enforce  registration,  ubless 
there  was  an  express  condition  or  contract  to  register. 

T0L.xy 


BBGISTBATION    ACT    (III     OF     1877) 

— continued, 

SooBiruu  Bttty  r.  Boodhbbbubbb 

[10  W.  B,  818 

Abbttva  Bbgctm  r.  Ehbbbttk  Sivoh 

[10  W.  B.,  860 

7.  — 


-"- ^ Refusal  to  register — Suit  ^ 

for  possession  and  for  entrg  of  money  in  register, — 
A  party,  after  purchasing  a  property,  applied  to  have 
his  deei  registered ;  bnt  the  vendor  not  attending  to 
admit  the  execution,  the  Deputy  Begistrar  refused, 
under  Act  XVI  of  1664,  to  register,  and  referred  the 
applicant   to   the    Civil    Court.     Application    was 
accordingly  made,  under  s.  16,  to  the  Principal  Sudder  • 
Ameen,  who,  after  hearing  the  vendor's  plea  that  the  . 
whole  consideration  had  not  been  paid,  ordered  the 
registration  to  be  made,  and  this  was  accordingly 
done  on  2nd  February  1866.     Eeld  that,  thoagh  the 
Deputy  Begistrar's  cnrder  was  a  proper  one,  the  appli- 
cation to  tl^  Civil  Court  was  warranted  by  the  terms  ■ 
of  s.  15,  and  the  Civil  Court  had  jurisdiction  in  the 
matter.    Bax  La£  Sutoh  r.  Thakoob  Dtal 

[8  W.  B,  676 

8. Suit  to  compel  registration  ,' 

—  Deed  presented  after  ^tm«.— Under  Act  XVI  of 
1864,  a  decree  to  enforce  registration  could  not  be 
passed  in  respect  of  a  deed  presented  for  registration  . 
four  months  after  the  execution  of  the  deed.    OOjttl  '. 
MvirDcrL  r.  Hbbabittcollah  Mundttl 

[7  W.  i.,  160 

9- ; Froeedure  in  suit  to  en*  . 

force  registration. — Where  it  was  necessary  to  insti- 
tute a  suit  under  s.  16  of  Act  XVI  of  1864 
(Begistntion  Act)  in  order  to  enforce  registration, 
the  suit  was  limited  to  that  object  The  Court  would 
not,  after  making  the  order  to  compel  registration, 
suspend  the  further  hearing  of  the  case  until  regis- 
tration had  been  effected,  and  then  proceed  to  coasi« 
der  and  decide  upon  the  rights  of  the  parties.  Kha- 
DAB  Saib  v.  Ehadab  Bibi    .  8  Mad.,  149 

10.  — ; (1871,  B.  1&)—Suit  after 

application  for  registration  is  rejected,— Quare — . 
Whether,  after  an  order  has  been  made  under  s.  76 
of  the  Act  rejecting  an  application  for  registration,  it 
is  open  to  the  parties  benefited  by  a  deed  to  propound 
it  in,  and  to  obtain  its  registration  by  means  of  a 
regular  suH.  Ih  tbb  xattbb  ov  thb  pbtitioh  ov> 
Abpttllab  •        •  I.  Ii.  B.,  2  Calc,  181 

8.  C.  BBABITT  HOBBBIN  r.  Abdoollah 

[26  W.B.,  60:  H  B.,  8  I.  A.,  2^ 


I 


11. 


Denial  of  execution,  Whai 


is-^S»it  to  compel  registration.— 'RetumX  to  admit 
execution  of  a  document  is  a  denial  of  execution 
within  the  meaAing  of  the  Begistration  Act  of  1877, 
and  so  also  is' a  wilful  refusal  or  neglect  to  attend  and 
admit  execution ;  and  where  such  refusal  or  neglect 
occufs,  a  su^t  will  lie  under  s.  77  for  the  purpose 
of  having  the  document  registered.  Badhaxibbbk 
BoWBA  Dakita  9  Choovbbloli  Ddtt 

[L  K  B,  6  Calo.,  446t  6  C.  I..  B.,  1^2 

12. Deni  tl  of  execution— Suit 

to  enforce  registration — Right  of  suit — Registration 
Act,  ss,  86,  79,  and  76, — Where  the  executant  of  a 

U  Bd 
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BEOI8TBATION    ACT    (HI     OF     1877) 

— continued, 

documeat  did  not  appear  before  the  Sub-Begistrar,  al- 
though snmmoDs  waB  issued  to  such  executant,  and  the 
Sub-Begistrar  thereupon  refused  to  register  the  docu- 
ment,— jET^/iifinasoitunders.  77  of  the  Begistratton 
Act  to  enforce  rogistrat'on  of  the  document, — (I) 
That  the  case  .was  one  of  '*  denials "  of  execution 
within  the  meaning  of  ss.  85  and  73  of  the  Begistra- 
tion  Act  (III  of  1877).  LuckAi  Narain  Ehettry 
V.  Satcotcrie  Pyne,  I,  L,  R,,  16  Calc,  189,  and 
Sadhahissen  Mowra  Dakna  v.  Chooneelall  JDktt, 
J.  L.  B„  5  Cah.»  445,  referred  to.  (2)  That  an 
application  to  the  Begistrar  made  under  s.  73  uf  the  Act 
in  this  case  was  properly  made  under  that  section.  (3) 
That  the  order  of  the  Special  Sub-Begistrar  to  whom 
the  case  was  referred,  refusing  registration  of  the 
document,  was  equivalent  to  an  order  by  the  Begis- 
trar. .  (4)  That  the  case  came  under  cl.  (a)  of 
0.  76  of  the  Act,  and  the  present  suit  did  lie  under  the 
provisions  cf  s.  77-  Eudbathi  Beguh  v.  Najibuv- 
vsssA        ..  ,      .  L  Ii.  B.,  26  Calo.»  88 


18. 


and  8.  8^—BefM4al  to 


regitler — Time  for  attendance  before  Segigtrar  fo 
admit  ex0(H(^to».~  Although  s.  34  of  the  Begis- 
tration  Act,  1877,  lays  dowu  that  no  document  snail 
be  registered  unless  the  persons  executing  the  same, 
their  representatives,  assigns,  or  authorized  agents, 
appear  before  the  Sub-Begistrar  within  the  periods 
allowed  for  presentation,  yet  this  section  is  directly 
■ubject  to  s.  77,  and  that  section  nowhere  provides  any 
time  within  which  the  parties,  their  representatives, 
assigns,  or  authorized  agentis,  shall  appear  to  admit 
execution.  All  that  is  required  in  order  to  maintain 
^|i  suit  under  s.  77  is  that  there  must  be  a  refusal  to 
register  by  the  Sub*Brgtstrar,  an  appeal  within  time 
to  the  Begistrar,  a  refusal  by  the  Begistrar,  and  a 
suit  filed  in  the  Civil  Court  within  one  month  from 
the  order  of  tbe  Begistrar  refusing  registration. 
Shava  Chabak  Das  «.  Jotbnoolah 

[I.  K  B.,  11  Cala,  760 


14.  -  — ^ —   Suit   for  registration  of 

document. — An  application  having  been  made  under 
s*  73  of  theBegistrationAct,  the  Begistrar  passed  the 
following  order,  "  All  the  jMuties  have  not  appeared  ; 
the  appeal  is  struck  eft.  It,  however,  seems  to 
me  that  the  order  of  the  Sub-Begistrar  was  quite 
correct."  Held  that  the  mere  fact  of  the  applicant 
not  having  adduced  any  evidence  before  the  Begis* 
trar  did  not  make  his  oi^er  one  not  refusing  registra- 
tion within  the  meaning  of  s.  76;  nor  was  the 
applicant  precluded  on  that  ground  alone  from  pur- 
suing his  remedy  under  s.  77  by  a  civil  suit.    Sajib« 

VLLAH  SlBlCAB  V,  HAZI  EbOSH  MOHAHBD  SiBKAB 

[I.  I..  B.,  18  Gala,  264 
16.- 


and  88. 72  and  IZ—Suit 

to  compel  regietration,— Under  the  Begistration  Act 
of  1877»  ft  Buit  to  compel  registration  is  maintainable 
only  when  the  provisions  of  s.  77  of  the  Act  have 
been  complied  with.  A  person  omitting  to  make 
an  application  to  the  Begistrar  as  provided  by  s.  78 
within  the  time  provided  by  s.  72  cannot  be  said 
to  have  complied  with  the  conditions  precedent  to 
a  suit  under  s.  77.  Independently  of  s.  77  of  the 
Act,  no  suit  will  lie.    Shagtran  Singh  v.  Khuda 


BEOI8TBATION    ACT    (in     OF     1877> 

— continued, 

Baksh,  I.  L,  S,,  8  A  ll.»  397,  followed.  JZam  Ohulam 
v.  Choteg  Lai,  J,  L,  &.,  2  All,,  46,  dissented  from. 
Edun  r.  Mahomed  Siddik 

[I.  I..  B.»  8  Calo.,  160  :  11  C.  Ii.  B.,  440 

18. * and  b.  74-  Befueal  to 

execute  deed-- Suit  to  compel  regittration,—It  the 
non-registration  of  a  deed  has  resulted  from  the 
refusal  of  one  of  the  parties  to  it  to  execute  it,  that 
matter  must  be  inquired  into  by  the  Begistrar  as 
directed  by  s.  74  of  the  Begistration  Act,  before  any 
right  1o  sue  under  s.  77  can  arise;  and  unless  the 
requirements  of  the  Act  have  been  complied  with,  na 
cause  of  action  arises  under  s.  77.  Sdun  v.  Jlaho- 
med  Hddik,  I,  X.  B„  9  Calc,  160,  followed. 
Laehihovi  Chowdhsain  r.  Akboovoiti  Chow* 
DHBAiN  I.  Ii.  B.,  8  Calo.,  861 :  12  C.  L.  B.,  627 

17.  • Compuleorg  regitfration 

— Execution  of  document  admitted — Cancellation  of 
document,^  On  the  26th  January  1892  the  defendant 
executed  a  conveyance  of  certain  land  to  the  plaintiff. 
On  the  26th  May  18^2  the  plaintiff  presented  the 
conveynco  for  registration,  but  registration  was 
refused.  The  plaintiff  now  sued  for  a  decree  direct* 
ing  that  the  conveyance  be  registered  under  the 
Begistration  Act,  1877,  s.  77.  The  defendant  pleaded 
Chat  the  conveyance  had  been  cancelled.  Meld  (with* 
out  determining  the  question  of  cancellation)  that 
the  plaintiff  was  entitled  to  the  decree  prayed  for. 
The  only  question  for  decision  in  a  suit  under  this 
section  is  the  factum  of  execution.  Balakbal  Ahhal 
-p.  Abvkachala  Chetti       L  Ii.  B.,  18  Mad.,  266 


la 


and  88.  £8   and  72  to 


IQ—Compuleorv  regittrafion — Suit  to  compel  regit" 
tration, — The  plaintiff  and  defendant  agreed  that,  in 
consideratioo  of  a  sum  of  money  already  paid  and  of 
a  further  sum  to  be  paid  on  the  completion  of  the 
transaction,  the  defendant  should  transfer  a  certain 
mortgage  to  the  plaintiff,  and  an  instrument  of  transfer 
was  prepared  and  executed  to  give  effect  to  that 
agreement,  but  it  was  not  registered.  The  plaintiff 
now  sued  for  a  decree  compelling  the  defendant  to 
execute  and  register  that  or  a  similar  instrument. 
Held  that  the  plaintiff  was  not  entitled  to  a  decree 
for  compulsory  registration,  and  should  have  pro* 
ceeded  unde^    Begistration  Act,  ss.  36,  72  to  77. 

VlKKATASAUI  V.  EBIBTATTA 

[L  Ii.  B»,  18  Mad.,  841 

18. —  Suit  for  regieiration  of  a 

eonregance — Power  of  Conrt  to  inquire  into  the 
genuineness  as  well  a«  the  taliditg  of  a  document — 
Effect  of  execution  ofconvegance  by  a  certificated 
guardian  in  contraventicn  of  the  terms  of  permis- 
sion granted  by  the  District  Judge— Guardians 
and  Wards  Act  fVJlI  of  1S90J,  s.  80.— In  a  suit 
under  s.  77  of  the  Brgistrati<Hi  Act,  a  Court  can* 
not  go  into  any  matter  affecting  the  validity  of  a 
document  apart  from  its  genuineness.  The  ques- 
tion of  its  validity  must  be  determined  in  a  suit 
properly  framed  for  that  purpose.  Balambal 
Jimmal  v.  Arunachala  Chetti,  J.  X.  E,,  18  Mad,, 
255,  approved.  Where  therefore  a  document  was 
executed  by  the  certificated  guardian  of  a  minor 
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— eonitnued, 

in  contrftvention  of  the  terms  of  permission  accorded 
by  the  District  Judge, — ffeld  that  the  Court  under 
8.  77  direct  its  registration,  if  only  the  document 
was  proved  to  be  genuine,  although  the  document 
was  voidable  at  the  instance  of  the  minor  under  s.  80 
of  Act  VIII  of  1S90.  'Raj  Laxhi  Ghosb  v.  Dbbek- 

DBA  CHAimBA  MOJUMDAB 

[L  li.  B.,  24  Calo.,  686 
1  O.  W.  MT.,  444 


20. 


and  a,  78.~A  Sub-Regis- 


trar having  refused  to  register  certain  documents  on 
the  ground  that  their  execution  was  denied,  the 
plaintiff  appealed  to  the  Registrar,  who  rejected  the 
appeal  because  it  was  not  preferred  within  thirty 
days  as  required  by  s.  73  of  the  Registration  Act, 
1877.  The  plaintiff  thereupon  brought  a  suit  to  have 
the  documents  registered.  Meld  that,  by  virtue  of 
the .  provisions  of  s.  77  of  the  Registrati')n  Act, 
the  Court  was  not  competent  to  order  rrgistration. 

KVVRIUUV  r.  YltYATHAHHA 

[I.  Ii.  B.,  7  Mad.,  685 


2L 


Sefusal    to    remitter    on 


28. 


Lease,  Suit  to  compel  re* 


gietration  of— Right  of  suit,— Certain  leases,  whose 
lessor  had  refused  to  ber  a  party  to  registering  the 
lease,  without  applying  for  registration  to  the  Sub- 
Registrar  or  Registrar,  brought  a  suit  within  four 
months  of  the  execution  of  the  lease,  claiming  that 
the  lessor  might  be  ordered  to  cause  the  lease  to  be 
registered.  Metd  that  such  a  suit  would  lie  inde- 
pendently of  the  Registration  Act  (III  of  1877),  and 
that  s.  77  of  the  said  Act  would  not  apply  so  as  to 
bar  the  suit.  Ram  Gkulam  v.  Ckotey  Lai,  I,  L, 
R„  2  All.,  46,  approved.  Bhagwau  Singh  v. 
Khuda  Bakheh,  I.  L,  J2.,  B  AIL,  B97,  and  Edun 
v.  Mahomed  Siddik,  L  X.  R.,  9  Cale,,  151,  distin- 
guished.   AbduiiLAh  Khak  r.  Jakxi 

[L  Ii.  B.,  16  All.,  808 


ground  of  denial  of  execution — Suit  for  regis  f  ration, 
— A  Sub-Registrar  refused  to  register  a  bond,  as  the 
obligor  denied  the  execution  of  it.  The  obligee, 
instead  of  applying  to  the  Registrar  under  s.  73 
of  the  Registration  Act  in  order  to  establish  bis  right 
to  have  such  I  ond  registered,  sued  the  obl*gor,  claim- 
ing a  decree  directing  the  registration  cf  such  bond. 
£[eld  that  such  suit  was  not  maintainable.  Ram 
Ohulam  v.  Choteg  Lai,  L  L,  R„  2  AIL,  46,  observed 
upon.    Bhagwab  Sihoh  r.  Khuda  Bakhsh 

[L  Ii.  B^  8  AIL,  897 

22. Contract  of  sale— Suit  to 

enforce  registration  of  eonvegance* — Held,  where  a 
person  had  agreed  to  sell  to  another  certain  immove- 
able property,  and  had  conveyed  the  same  to  him  by 
a  deed  of  sale  which,  under  the  Registration  Act  of 
187 7«  required  registration,  and  t^e  vendor  refused  to 
register  such  deed,  that  it  was  not  incumbent  on  the 
vendee  to  take  steps  under  that  Act  to  compel  the 
vendor  to  register  before  he  sought  relief  in  the  Civil- 
Court,  but  that  he  was  at  liberty  without  doing  so  to 
sue  the  vendor  in  the  Civil  Coart  for  the  registration 
of  such  deed.    Rax  Ouulam  v,  Chotbt  LaIj 

[I.  L.  XL,  2  AU.,  46 


— eonttnued* 
24. 


and  88.  24, 78,  74,  76, 

76  -Order  for  registration -Finalitg  of  order— 
Refusal  to  register— Application  to  establish 
^Jffht  to  registration— Suit  for  registration. — 
Where  an  application  for  registration  of  a  sale-deed 
had  been  presented  after  the  expiry  of  the  period 
proscribed  by  law  for  registration,  and  had  been 
dealt  with  under  s.  24  of  the  Registration  Act,  and 
the  Registrar  had  passed  an  order  under  that  section 
directing  that  the  document  should  be  registered 
on  payment  of  the  prescribed  fine,  and  such  ^ne  had 
been  paid, — Seld  that  the  requirements  of  the  law 
had  been  complied  with,  and  thut  it  was  not  com* 
petent  for  the  successor,  in  (fffice  of  the  Registrar, 
dealing  with  the  document  under  s.  7  -  of  the  Regis* 
tration  Act,  to  go  behind  the  order  of  his  predecessor, 
nor  was  it  for  the  Court,  in  a  suit  instituted  under 
8.  77,  to  question  the  propriety  of  that  order,  which 
was  given  in  pursuance  o£  a  discretionary  power 
allowed  to  a  Registrar  to  aci'Cpt  documents  for  regis- 
tration after  the  time  prescribed  DusaA  Sikoh  p« 
Mathuba  Das  .       X I^  B.,  6  All.,  460 

Under  the  Registration  Acts  of  1866  and  J871,  a 
suit  to  enforce  registration  after  refusal  of  registra- 
tion could  not  be  brought:  the  procedure  provided 
in  those  Acts  was  by  petition,  and,  if  necessary, 
appeal.    Sbpahbb  Singh  r.  Chukduh 

[2N.  W.,  160 :  Agra,  F.  B.,  Ed.  1874, 218 

Bbhabi  Lall  v.  Kundan  Lal    .    7  N.  W.,  108 

Toisi  Sahu  v.  Mahapbo  Das 

[2  B.  Ii.  B.,  A.  C,  106 

S.  C.  TOOLSBB  SaHOO  V,  MOHADEO  D03S 

[10  W.  B.,  488 

Rahhatulla  V,  Sabiutvlla  Eaoohi 

[1 B.  lu  B.,  F.  B ,  68 
10  W.  B.,  F.  B.,  61 

MAHOacBD  Obid  r.  Ealbb  Pbbbhad  SiNaH 

[24  W.  B.,820 

Ik  thb  kattbb  ob  thb  petition  op  Sankab 
DoBBT  .  .  4  B.  Ii.  B.,  A.  C,  66 

S.  C.  Obhot  Chubn  Mohapattub  «  Shitnkub 
DoBBY 12W.B.,600 

Upholding  Sunkub  Dobbt  v.  Obhoy  CHX7Bir 
MoBAPUTTUB     .        .  .    12W.B.,886 

Fati  Chand  Sahit  n.  Lilaubbb  Singh  Das 

[9  B.  Ii.  R.,  488 

14  Moore's  L  A.,  128 

16W.B,P.  0.,26 

The  remedy,  however,  given  by  these  Registration 
Acts  by  appeal,  where  a  registry  officer  refused  to 
register,  did  not  affect  the  remedy  by  suit  to  co>i«pel 
the  vendor  to  do  all  that  is  legally  requisite  to  com- 
plete the  sale,  including  the  registration  of  the  deed. 
Ramphdl  Lald  v.  Chundbb  Pbbshad 

[1 19.  W.,  204 :  Ed.  1878, 287 


26. 


Suit  to  compel  defendant 


to  register  or  give  up  deed  to  be  registered  Right 
of  suit, — On  the  expiration  of  a  lur-i-peshgi  ticca 
granted  to  plaintiff  by  defendant,  the  latter  executed 
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BXSGISTBATIOir    ACT    (HI     OF     1877) 

— continued, 

.  a  kobala  of  the  property  forming  the  sabject  of"  this 
rait  for  a  consideration.  The  kobala  was  dra^n  up, 
ngned  by  defendant,  and  delivered  to  plaintiff's 
servants  to  be  registered  with  his  consent ;  but  the 
defendant  subsequently  got  it  away  from  them  and 
never  went  to  the  registry  office,  and  the  deed  could 
not  be  registered.  The  defendant  denied  these  facts, 
and  pleaded  that  he  had  given  a  mokurrari  lease  to  a 
third  party  six  days  after  the  date  of  the  alleged  exe- 
cution of  the  kobala.  The  lower  Appellate  Court 
found  the  phuntifPs  case  established,  and  ordered 
defendant  to  restore  the  deed  of  sale  for  the  purposes 
of  registration  and  use,  and  declared  the  sale  good 

*  and  valid,  plaintiff  .having  already  obtained  posses- 
'  sion.    JECeld  that  plaintiff  had  a  right  to  the  remedy 

-  sought,  and  that  his  suit  was  not  barred  by  the 
'  Registration  Act.      Shumshabb  Ali    r.   Lvtatul 

ET7BBB1C.     Lalla  Thaeoob  Sahoy  r.  Mahombd 

L00T700LLAH  .  18  .W.  B.,  504 

M.  • Suit  to  enforce  regietra* 

Hon  on  refusal  of  party  who  oupht  to  regieter  - 
Implied  contract  toregitier, — Whether  an  action  will 
lie  against  the  maker  of  an  instrument  requiring 
regiskBtion  to  render  it  valid,  for  a  refund  to  get 
such  instrument  registered  depends  upon  the  ques- 
tion whether  there  is  a  contract,  express  or  implied, 
on  the  part  of  the  maker  to  register  it.  Such  a  con- 
tract is  not  to  be  implied  in  every  case.  Gibshab 
Dalpat  o.  Habibhai  Nabayav 

[7  Boin^  A.  C,  3 

27,  - — ■ Mefneal  to  register — Suit 

to  enforce  contract, — A  sold  certain  property  to  J5, 
and  received  part  of  the  purchase-money  in  advance, 

.  the  rest  to  be  paid  sfter  registration  of  the  deed  of 
sale.  When  the  deed  was  executed  and  taken  to  the 
registry  office,  A  objected  to  the  registration,  on  the 

-  ground  that  the  full  price  had  not  been  paid,  and  the 

•  Deputy  Begistiar  returned  the  deed  to  him,  and  he 
sold  the  property  to  other  parties.  Held  it  was  a 
suit  to  enforce  a  contract  from  which  the  vendor  had 
receded,  and,  notwithstanding  the  subsequent  sale 
to  a  third  party  and  registration  of  such  subsequent 
deed,  there  was  nothing  in  the  registration  law  to 
prevents  plaintiff  from  enforcing  this  contract. 
Bhbbxul  MATHCOir  9.  OLIMF88A  alioe  HSGUK  Jan 

[8  W.  B.,  428 

28.  Suit  for  poeeeeeion,  for 

damageefor  refusal  to  register,  and  for  enforcing 
registration — Effect  of  execution  of  deed  required 
hg  law  to  be  registered,—  The  owner  of  a  share  in  a 
talukh  granted  a  se-patni  thereof  to  the  plaintiff,  but 
before  registration  granted  a  se-patni  to  the  Bengal 
Coal  Company.  In  a  suit  against  the  owner  and  the 
Company  for  possession  of  the  se-patni  talukh,  for 
damages  caused  by  the  refusal  to  register,  and  lUso 
for  compelling  registration  of  the  se-patni  pottah, — 
Seld  that  the  rait  was  not  maintainable  in  a  Civil 
Court,  as  the  pUdntiff's  title  rested  upon  an  unregis- 
tered deed;  that  there  was  no  cause  of  action  as 
against  the  company  to  enforce  registration  of  the 
pottah ;  and  that  a  distinct  stipulation  is  not  neces- 
sary to  bind  a  person  to  cause  registration  of  a  deed 
required  by  law  to  be  registered  but  he  virtually 


B3Sai8TBATION     ACT     (III    OF    1877) 

— continued. 

agrees  to  do  so  when  he  executes  a  contract,  which 
by  the  law  in  force  requires  registration.    Pbabhu- 

BAM  HAZBA  r.  ROBIirSOV 

[8  B.  Ii.  B.,  Ap.,  28:  U  W.  B.,  888 

But  see  Tbipt7ba  SrzrBABi  r.  Rasix  Chabi>ra 
EAKUNari 

res.!..  B.,  Ap.,  184:  16  W.  B.,  188 


28. 


^«t^  on  bond — Failure  to 


register  according  to  agreement — Cause  of  actios^ — 
A  executed  a  bond  in  favour  of  B,  but  &iled  to 
cause  the  registration  of  the  same.  Before  the 
amount  secured  by  the  bond  became  due,  S  sued  A 
for  recovery  thereof,  on  the  ground  that,  as  A  had 
agreed  to  fet  the  bond  registered,  but  failed  to  do  eo, 
S  was  entitled  to  recover  the  amount  advanced  by 
him.  Beld  that  JS  had  no  cause  of  action.  GuBU 
Pbasad  Roy  r.  Dhaitfut  Sura 

[5  B.  Ii.  B.,  Ap.,  46 :  14  W.  B.,  ao 

See  CorBT  op  Wabdb  v.  Kitta  Kau  Dbbi 

[2  B.  Ii.  B.,  A.  a,  858 :  12W.B.,287 


80. ■ —  Sefusal  to  register — Suit 

to  enforce  registration. — A  suit  lies  against  a  vendor 
and  another  for  recovery  and  registration  of  a 
document  wrongfully  taken  back  .from  a  Registrar 
upon  such  Registrar's  refusal  to  register  the  same  on 
account  of  certain  false  statements  made  by  the 
parties  objecting  to  the  rrgistration.  Mittbb  Seik 
V.  Nabaik  Sikgh   1  N.  w.»  206 :  £d.  1878,  288 


8L 


—  Suit  to   enforce    d€ed. — 


Where  a  deed  had  been  registered,  though  poesibly 
improperly  registered,  under  s.  86,  Act  XX  of  186s, 
a  suit  for  enforcement  of  the  deed  was  maintainable. 
Ukholb  Sikoh  r.  Rav  Bbitkjitn  Missbb 

[8  Agra,  407 


82. 


Suit  to  compel  registridion 


of  document  not  compulsorilg  registrable. — Under 
the  Registration  Act  of  1877,  a  rait  lies  by  a  pur- 
chaser to  compel  registration  of  his  kobala  in  a  cafe 
in  which  the  value  of  the  propei'ty  conveyed  is  under 
BlOO,  and  in  which,  therefore,  the  registration  of  the 
deed  b  not  compulsory.  Tofa  Bibi  v.  Ashav- 
ULLAH  Sabdab     .        .    I.  Ii.  B.,  16  Cala,  608 


88. 


and  88.  28»  24,  76— 


Limitation  for  registration  or  order  of  refusal  of 
a  document  admitted  for  registration  bg  Registrar 
— Denial  of  execution — Uefusal  to  attend^Limita* 
t ion  for  suit  under  s,  77  of  the  Registration  Act. — 
No  period  is  prescribed  by  Act  III  of  1877  within 
which  a  document  which  has  been  admitted  for 
registration  may  be  registered,  or  within  which  the 
order  of  refusal  by  the  Registrar  to  'register  the 
document  must  be  made;  There  is  nothing  in  as.  76 
and  77  to  compel  the  Registrar,  in  cases  where 
there  has  been  no  express  denial  of  execution,  but 
where  the  executant  refuses  to  attend  at  his  office,  to 
make  his  order  of  refusal  within  the  time  limited  for 
admission  of  execution  by  ss.  28  and  24w  Limitation 
in  respect  of  a  suit  under  s.  77  begins  to  run  from 
the  date  of  such  order.  Mukhun  Lall  Fandag  v. 
Koodun  Lall,  15  R,  L.  R„  22S :  L.  R,,  2  L  A„  210 : 
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BEGI8TBATION     ACT    (ZU    OS*    1877) 

— eoniinned, 

S4  W,  £.,  75,  and  Shama  Charan  Dag  v.  Joyin* 
oolah,  7.  L,  It,,  21  Cale.,  760,  relied  on.  Jn  the 
matter  of  Buttohehary  Banerjee,  11  B  L,  B„20, 
dissented  from.  Lucehi  17abaiv  Khbttbt  v. 
Satcowbib  Ptnb    .         .  1. 1«.  B.,  16  Cala,  189 

Affirming  on  appeal,  Satcovbib  Ptitb  v,  Luokhi 
Kabaiit  Ehbttby  .        .  I.  !<.  B^y  16  Calo.,  688 


84. 


Suit  to  compel  reffieiraiion 


— IHeereiion  of  Eegutrar  in  acceptance  of  doc%» 
ment  for  regieiration  under  e,  24  of  the  Begietfa* 
tion  Act  -  Begietrable  document  with  another  docw 
ment  annexed,  the  latter,  if  presented  hy  ittelf, 
being  legend  iime^ Begieiration  Act  (III  of  1877), 
ee,  24,  34,  and  75, — A  registrable  document,  which 
had  been  executed  by  the  plaintiff  on  the  one  part 
and  by  the  defendants  T  and  one  if  on  the  other 
part,  was  accepted  for  registration  by  the  Sub* 
Registrar  of  Bombay  after  four  months  from  the 
date  of  execution  under  s.  24  of  the  Registration 
Act  (III  of  1877).  M  subsequently  admitted  exe- 
cution an^  the  document  was  registered  as  against 
him ;  but  the  defendant  T  objected  to  its  registration, 
and  the  Registrar  refused  to  register  it.  The  plain- 
tiff then  brought  this  suit  under  s.  77  of  the  Begis- 
tration  Act  praying  for  an  order  directing  the  regis- 
tration of  the  document.  The  defendant  contended 
that  the  document  ought  not  to  have  been  accepted 
for  registration  without  inquiry  as  to  whether  the 
failure  to  present  it  within  four  months  had  been 
caused  by  urgent  necessity  or  unavoidable  accident, 
and  at  the  hearing  of  the  case  counsel  for  the  defen- 
dants proposed  to  ask  the  Registrar's  clerk  in  his 
examination  whether  any  such  inquiry  was  made. 
Meld  (in  the  original  Court  by  f  ultov,  J.),  following 
Durga  Singh  ▼.  Mathvra  Dae,  /.  L.  B.,  6  AIL,  460, 
that  the  question  should  be  disallowed,  the  Ck)urt 
having  no  jurisdiction  to  inquire  into  the  exercise  of 
the  Registrar's  discretion  under  s.  24  of  the  Registra- 
tion Act.  Held  on  appeal  by  Fabbav,  CJ.,  and 
Stbachbt,  J,,  that  when  a  Registrar  has  directed 
under  s.  34  that  the  dccument  shall  be  accepted  for 
registration,  the  Court  cannot  inquire  under  ss.  77  and 
24  into  the  propriety  of  that  direction.  JOurga  Singh 
T.  Mathura  Dae,  1,  L,  B„  6  AlU,460,  approved  of  and 
followed.  The  proviso  to  s.  64  allows  a  further  period 
of  four  months  (in  addition  to  the  four  months  allowed 
by  s.  24)  within  which  to  appear  subject  to  the  condi- 
tions set  out  in  the  proviso.  The  defendants  executed 
and  delivered  two  documents,  A  and  B.  to  the  plain- 
tiff, A  being  an  agreement  of  equitable  mortgage, 
and  B  an  agreement  that  they  would  register  A  and 
do  all  things  necessary  therefor,  and,  in  case  they 
failed  to  do  so,  to  pay  whatever  the  plaintiff  could 
daim  under  A  if  it  had  been  registered.  The  plaintiff 
obtained  an  order  for  the  registration  of  A,  but  £ailed 
to  present  it  for  registration  within  thirty  days  after 
such  order  as  required  by  s.  75  of  the  Rrgtstration  Act, 
and  when  he  did  present  it,  registration  was  conse- 
quently refused.  He  subsequently  lodged  document 
B  for  registration  with  A  as  an  annezure  to  it,  and  it 
was  accepted  on  payment  of  a  penalty  under  s.  24  of 
the  Registration  Aft.  The  Registrar,  however,  refused 
to  register  B  on  the  grounds  (1)  that  without  A  there 


BJBGIBTBATION    ACT    (Hi    OF     1877) 

— Continued, 

would  be  nothing  to  show  to  what  property  B  refer- 
red, and  (2)  to  register  A  as  an  annexure  to  B  would  be 
contrary  to  the  provisions  of  s.  75,  whidi  limited  the 
time  for  registration  to  thirty  days.     The  pluntiff 
then  brought  this  suit  under  s.  77  praying  for  an 
order  for  the  registration  of  B  with  its  accompaniment 
A  witnin  thirty  days  from  the  date  of  decree.     Seld 
(in  the  original  Court  by  Pulton,  J,)  that  B,  being 
a  registrable  document  of  which  execution  had  been 
admitted,  and  it  ha^ing  been  presented  within  time 
and  accepted  under  s.  24  of  the  Rei^tration  Act,  ought 
to  be  registered,  the  document  A  being  copied  out  as 
an  annexure.    Decree  accordingly.    Qvcere — As  to  the 
effect  such  registration  might  have  on  A,  and  whether 
it  would  render  it  efficacious  as  a  registered  document. 
Meld  on  appeal  by  Fabban,  CJ.,  and  Stbachet, 
J„  that  the  decree  ordering  the  registration  of  B  was 
correct.      The  document  was  a  mere  personal  coven- 
ant to  do  a  particular  act  with  reference  to  a  particular 
document.    There  was  nothing  on  the  face  of  it 
to  show  that  the  accompanying  document  referred  to 
in  it  related  to  immoveable  property.    The  registering 
officer  would  travel  out  of  his  functions  if  he  were  to 
institute  an  inquiry  as  to  what  was  the  nature  of  th^ 
dccument    referred    to.      Meld    also  (varying  the 
decree  of  the  lower  Court)  that  document  A  dould  ndt 
be  copied  as  an  annexure  to  document  B.     If  docu- 
ment A  were  in  the  nature  of  a  schedule  or  appendix 
to  document  B,  then  the  two  documents  could  be 
registered  as  one;  but  as  they  appeared  to  be  two 
distinct  documents  separately  stamped  and  exec|ited 
for  different  objects,  they  could  not  be  so  registered. 
The  Registrar  had  no  power  to  inquire  what  document 
was  referred  to  in  the  dccument  he  was  asked  to 
register.    If  he  could  not  register  the  two  documents 
as  one,  neither  could  the  Court  do  so  under  s.  77. 

Tl7L£00KCHAin>     HABNATH     V,     GOEITLBHOT     Mui> 

CHAiTD  I.  Ii«  B.,  21  Bom.,  724 

S.  C.  in  Court  below,  Gokuishoy  Mulchabd  v. 
TXTIXOCKCHABD  HabVATH    L  lib  B.,  21  BoiiL,  68 


86. 


and    8.    ^A^Suit   to 


compel  regietration  of  document — Bight  of  tuii. — 
No  suit  lies  under  s.  77  of  the  Registration  Act  (III 
of  1877)  against  an  order  made  under  s.  24  of  that 
Act  refusing  to  direct  a  document  to  be  accepted  for 
registration.    OAVCtATA  r.  Sayata 

[I.  I<.  B.»  21  Bom.»  699 

^.82(1871,  B.  80;  1866,  ss.  91-94). 


See  FAL8B  Eyidbnob^Gbvbbal  Cases. 

[I.  Ii.  B.,  10  Cala,  604 
I.Ii.B.,20Calc.,719 

See  Falsb  PsBSOKATioy. 

[7  W .  B,,  Cr.,  99 
2  B.  Ii.  B.,  A.  Cr.»  26 

See  MAaiBTBATB,  JuBiSDionov  of— Spe- 
cial Acts— Reoibtbation  Aot. 

[6  Bom.*  Cr.,  7 

See  Sbhtevcb— Gbkebal  Casbs. 

[8  W.  B.»  Cr.,  16 
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BEeiSTRATION    ACT    (HI     OF     1877) 

— continued, 

(1871,  B.  &0)-^Inquiry  as 


to  proper  potsetfion  of  receipt  to  take  back  docw 
ment  from  £effUtraf^»  office. — Au  inquiry  made  by  a 
clerk  of  a  registry  office,  with  a  view  to  ascertain 
whether  the  person  who  brings  a  receipt  to  take  back 
a  document,  which  could  not  be  returned  in  the  first 
instance,  and  for  which  a  receipt  was  accordingly 
given,  is  the  person  in  whose  possession  the  receipt 
ought  to  be,  is  an  inquiry  witliin  the  meaning  of  the 
Registration  Act  YIII  of  1871,  s.    80.    Ik    thb 

ICATTBB  OF  THB  FBTITIOK  OF  BOVWABY  PODDAB 

[23  W.  K.,  Or.,  55 


XLEGISTBATION    ACT    (ni     OF     1877> 

— continued. 


8. 


Act  XX  nf  1866,  t.  9S — 


2. 


and  e.  BQ^  Sanction  to' 


prosecution. — It  is  nrt  necessary  that  sanction  should 
be  given  before  instituting  a  charge  under  ■.  82 
of  the  Begistration  Act.  Gofi  Nath  «.  Kcldip 
Singh       •  I.  Xi.  B.,  U  Cale.,  566 

8.  Act  XX  of  1866,  ss,  93,  94 

— Trial  htf  Masiefmle  of  charge  instituted  by  him 
ae  Suh- Eegistrar.~T\ie  proceedings  of  a  Majdstrate 
who  tries  prisoners  charged  with  having  committed 
offences  under  ss.  93  and  94  of  the  Registration  Act, 
XX  of  18B6,  are  not  illegal  and  without  jurisdiction, 
or  otherwise  bad,  merely  because  the  prosecution  was 
(with  the  sanction  of  the  Registrar  to  whom  he 
was  subordinate)  instituted  against  the  accused  by 
the  same  Magistrate  in  his  capacity  of  Sub-Registrar. 
Under  such  circumstances,  where  it  can  be  done, 
it  would  be  better  if  the  case  were  tried  by  some 
other  person.    Qubbh  9.  Htba  Lall  Dabs 

[8  B.  I<.  B.,  F.  R,  422 

S.  C.  GoYBBNHBirr  OF  Bekqal  v.  Heera  Lall 
Doas        .        .        •        .        17  W.  B.,  Or.,  89 

Ik  THB  XATTBB  OF  RAMDYAIi  SptO 

[5  B.  Ii.  B.,  Ap.,  89 

S.  C.  QuEBN  V.  Rax  LooHcrir  Sikoh 

P8  W.  B.,  Cr.,  15 

Confra,  Inbb  Dhatiat  Chitvdba  Sew 

[8  B.  li.  B.,  428  note:  14  W.  B.,  Cr.,  74 

QuBBK  r.  Nadi  Chand  Poddab 

[24  W.  B.,  Cr^  1 

88. 82,  88. 

See  Sanctiow  to   Proseoution— Whbbb 
Sanotiob  18  Nbobssary  or  otherwise. 
[I.  Ii.  B.,  11  lCad«,  600 

8. 83  a871,  8.  81;  1866,  88.  98-95). 

See  Palsb  Eyidbnob— Gbnbbal  Cases. 

[I.  Ii.  B.,  10  Calc,  604 

See  Maoistbatb,  JrBiSDiCTiON  ov— Spb- 

OlAL  AOTS— RBOISTBATIOir  AOT.' 

[5  Bom.,  Cr.,  7 
I.  H  B.,  7  MacL,  847 

1.  Act  XX  of  1866,  #.  95— 

Power  of  Retfisfrnr— Prosecution  of  offence.— Il 
Rofrirtrar  under  Act  X  X  of  1866  was  competent  under 
8.  95  to  institute  a  prosecution  for  any  offence  under 
that  Act,    QoBBK  V.  Raxdhaby  Sikoh 

[10  W.  B.,  Cr.,  5 


Offence  under  Registration  Act — Sanction  ofpros^^ 
cution.—A  Sub-Registrar  under  Act  XX  of  1866  had 
no  power  to  investigate  regarding  the  committal  of  an 
offence    committed  before  him  in  the   registraticni 
of  any  document,  but  should  cause  th^  compUdxiaiit 
to  proceed,  under  s.  66  of  the  Code  of  Criminal  Pro- 
cedure before  the  Magistrate,  or  before  an   officer 
authorised  to  receive  such  complaint.      The  sanctioo 
of  the  Registrar  under  p.'9%  Act  XX  of  1886.  related 
to  a  prosecution  to  be  instituted  by  the  Sub  Registiar 
for  an  offence  under  the  Act.    Qube'v  r.  Habcdas 
KvjxDU    4  B.  Ii.  B.,  Ap.,  69 :  18  W.  B.,  Cr.,  21 

8.  Act   XX  of  1866,  9.  90 — 

Offence  under  Segisiration  Act — Jurisdiction  of 
Sessions  Judge.  -  Tho  S  ssions  Judge  had  jurisdie- 
tion  to  try  a  case  of  abetting  false  personation  of  a 
witness  before  a  Rogistrar  of  Assurances,  under  ■.  05 
of  the  Registration  Act  (XX  of  I8G6).  The  word 
"  instituted  "  in  that  section  should  be  construed 
to  mean  *'  com  >  encrd."  Qpeek  r.  ShbO0olaic  Dass 
[6  B.  Ii  B.,  F.  B.,  692 :  15  W.  B.,  Cr.,  68 

Contra,  QUBEK  «.  ASANtTLLA 

[6  B.  Ii.  R.,  698  note :  10  W.  B^,  Cr.,  21 

8.  84  (1871,  B.  S2) -Evidence  Act  (I 

ofl872J,9,  8 -SuO' Registrar— Offence  committed 
duting  a  Judicial  procee-f inq  —  JMeaning  of  icord 
«  Court  "--Pen^l  Code,  s.  228 —By  s.  82  of  the 
Rrgistration  Act,  1871,  a  Sub-Registrar  was  a  public 
otiicer,  and  pn^cecdiuk's  bef(re  him  were  judicial 
proceedings  within  the  meaning  of  s.  ?28  of  the 
Penal  Code,  and  as  he  was  legally  authorized  to  take 
e\idence.  he  was  a  "Court''  as  defined  by  the  S%'i* 
dence  Act,  s.  8.  Is  the  hajtbb  ov  the  fbtitioh  ov 
Sabdhari  Lal 

[18  B.  Ii.  B.,  Ap.,  40 :  22  W.  B.,  Cr.,  10 

1.  -  —  —  -  8.  87  (1871, 8.  85;  1866,  b.  88) 

— Registration  after  proper  ^tm*.— The  accepting 
of  a  d(  cument  for  registration,  after  the  expiration 
of  the  period  mentioned  in  Part  IT  ( f  Act  XX  of  186i, 
is  not  a  mere  defect  of  procedure.  The  Registrar 
who  registers  a  document  so  iresonted  acts  without 
authority.   Raya  Raohoba  Kak at  v.  Anapobnabaz 

KOH  SUBALBHAT.  «  .  .        10  £om«,  98 

2.  ■ — — ■  Presentation  for  regie' 

tration  to  officer  at  place  where  he  was  officiating  in 
another  capacity — Illegal  procedure. — A  bond  was 
presented  for  registration  to  a  Sub-KegiBtrar,  not  at 
his  public  office,  but  at  a  place  where  he  was  engi^;ed 
in  his  duties  as  a  revenue  officer.  The  Snb-RegiBtrar 
received  the  bond  and  registered  it  and  entered  it 
in  the  books  of  his  sub-reeistry.  He  should  only 
have  received  it  at  his  public  office.  As  no  potBOii  had 
been  appointed  to  act  for  the  Sub-Registrar  on  the 
occasion  of  his  absence,  and  the  Sob-Registrar  did  nol 
act  otherwise  than  in  ^Lood  faith,  it  was  held  that  Us 
procedure,  although  erroneous,  ^d  not  invalidate  the 
registration  of  the  land.    Kaliak  Hal  v.  Bhawoatx 

CI  N.  W„  118 

^8.  90,  el.  (d) — Documents  purporting  to 

he  or  to  evidence  grants  or  assignments  by  Gorem- 
ment  of  land  or  interest  in  land. — The  agent  to 
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DIGEST  OY  CASBS. 


(    7418    ) 


SEOISTBATIO^    ACT    (HI     OF     1877) 

— eonolvded* 

the  Governor-General  in  a  letter  to  the  Xawab  Baha- 
dur of  Moorshedabad  announced  the  intentioQS  of  the 
Government  as  to  his  position  and  income,  and  in- 
formed him  that  he  was  to  have  possession  of  the  State 
lands  and  jewels.  In  a  suit  by  the  son  of  the  Nawab 
to  recover  possession  frcm  a  person  wrongfully  in 
possesion  of  land  which  was  held  by  the  lower 
Courts  to  be  portion  of  such  State  lands,  it  was,  infer 
aliA,  objected  that  the  letter  required  registration. 
B.Bld  that  the  letter  operated  as  a  g^nt  or  an  author- 
ity  from  Government,  and  was  exempt  from  regis- 
tration under  the  provisions  of  s.  90,  cl.  {d),  of 
the  Begbtration  Act.  Hassak  Ali  «  CuuTTBRPirr 
SmoH  UxraABH  .       L  L.  B.,  19  Calo,  742 

SEOISTBATIOir  OF  TBAN8FEB. 

See  TSANSrEB,  BBOISTBATION  07. 

BEOISTBY  TICKET. 

Fossession  of— 

See  Pbostitutb  .  8  B.  L.  B.,  A.  Or.,  70 

BEauIiATION  IiAW. 

See  AOT  OB  Statb       .    12  B.  L.  B.,  120 
[li.  B.,  I.  A.,  Sup.  Vol..  10 

BEOUliATIONS  MADE  UNDEB  88  VICT., 
C.  8. 

1872~in. 

See  APPBAli— ItBOVLATIONS. 

[6  C.  li.  B.»  666 

See  Sbttlbuent  Obpiceb. 

[6  C  I..  R.  656 

See  Casbs  vvdbb  Southal  PEsauKKAHa 
Sbttlbmbut  Bboulation. 

See  SUBORSIVATB  JVDOR. 

[5  C.  I..  B.,  128 
__ 1876-IV. 

^«ff  JUBISblCTIOW — SriTB  POB  LAin>— Pbo- 
PBBTY  IN  DiPFBBRKT  LlSTKICTS. 

[L  li.  B.,  17  All.,  483 
See  Tbbai  BEorLATiON,  1876. 

1877-1. 


*    See  Ajmbbb  Coitbtb  KEGirLATiov. 

[I.  li.  B,  2  AIL,  819 
L  li.  B.,  21  AU.,  188 

See  Bepbbekcb  to  Hioh  Coitbt— Ciriii 
Cases    .         .    I.  L.  B.,  21  AU.,  168 

1880-n. 


See  Assam  Fboktibb  Tbaots  Bboulatiov. 
—  1888-1. 
See  Casbs  fndbb  AsSak  Land  akd  Bbt- 

BSmi  BBOCIATlOJff. 


BEOUIiATIONB      ICADE      XTia'DEB     88 
VICT.,  C,  6  -concluded. 

See  Pabtition — Jubisdtotion  of  Citil 
CouBTB  IN  ScriTs  BBSPECTrNa  Pabti- 
tion   .        .    L  Ii.  B.,  28  Cala,  514 
[L  U  B.,  24  Calc,  751 

1898— V. 

See  SoNTHAL  PBBonrnAEs  Justice  Bb- 

GULATIOVS. 

BE-HEABINO. 

See  IJEKGAL  Bbkt  Act,  1869,  s.  108. . 

[7  B.  Ii.  B^,  207 

See  Cases  vkdbb  Ciyil  Pbocbddbb  C6db, 
J882,  s.  lU8(lr59,  s.  119). 

See  Companies  Act,  s.  169. 

\JL  li.  R.,  19  Bom.,  208 

See  FoBEiGN  CoViiT,  .1  udqhemt  op. 

[I.  Ii.  B.,  15  MacL,  82 

See  Judge— Death  op  Judge  bbpobb 
Judgment    .    8  B.  Ii.  B^,  A.  C,  105 

See  Cases  undeb  Psivr  Council,  Prac- 
tice OP— Be-hbabing. 

See  Cases  undeb  Bevibw. 

See  Su&ix    Cause    Court,    Mopussil— 

PbACTiCE        And       PBOCEDUliE  — N  b  w 

Tbials. 

See  Cases  under  Si^iall  Cause  Coubi> 
Pbbsidency  Towns— Pbacticb  and 
Pbocbdubb— Be-  Hbabing. 

BEIiATIOirSHIF. 

Statements  as  to  existence  of— 

See  Cases  umdeb  Etidencb  Act,  s.  32. 

BEIiEASE. 

.  Deed  of— 

See  Stamp  Act,  1879.  s.  39. 

[L  Ii.  B.,  11  Mad.,  40 

See  Stamp  Act,  187w,  sch.  I,  abt.  5*. 

LI.  Ii.  B.,  15  Mad.,  259 
I.  Ii.  B..  18  Mad.,  2S8 

of  claim  secured  by  mortgage. 

See  MoBTGAOE — Fobbclosubb— Bight  op 
Fobbclosubb    .  I.  Ii.  B.,  7  All.,  820 

See  Bbgistbation  Act,  1877.  s.  17,  cl.  b. 

[I.  Ii.  B.,  7  All.,  820 

I.  Ii.  B..  2  AIL,  654 

L  Ii.  B.,  8  Mad.,  184 

See  Cases  undeb  Bbgistbation  Act, 
1877,  8.  17,  CL.  c. 

-     of  Government  rights. 

See  CoNPiscATiON  OP  Pboprbtt  in  Oudr. 

[L  Ii.  B.,  4  Calc,  727 
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DIGEST  OF  CASES. 


B2I«E  A  BBi-^eonclnded. 

—  to  one  of  several  partners. 

See  CovTBAOT  Act,  8.  44. 

[I.  Ii.  IL,  4  Calo.,  886 
B3BLIEF. 
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Consequential— 

See  Cases  ukdee  Court  Fees  Act.  1870 
B.  7  AVD  ScH.  n,  Art.  17. 

See  CiSBs  under  Dkcijoiatort  Decbbb. 
Suit  por. 

See  VnuATioH  op  Suit— Appeals. 

See  Valuatiok  op  Suit- Suits— Dbcla- 
RATORT  Decree,  Suits  por. 

Speolfio  statement  of — 
See  Decree-Form  op  Decree- General 
<^A««     .         .    I.  L.  B.,  4  Calo.,  89 

[2  N,  W.,  416 

^h  ^ : —  Foundation  for  relief- J*arf# 

-A  plaintiff  cannot  be  entitled  to  relief  upon  facta 
pleading..    Mahomed  Zahoor  Am  Khak  r.  B^a 

[9  W.  H.,  P.  C,  9 :  U  Moore's  I.  A.,  468 
Lawi  Batanji  r.  Ganoaram  Tuuaram 

[2  Bom.,  184 :  2nd  Ed.,  176 
Kasim  All  Khak  t,  BiRj  Kishore 

[2  K.  W.,  182 

ViBABTAMI  GRAMIiri  r.  AlTASTAMI  OramIKI 

[1  Mad.,  471 
2.^ 


...     /       AX  J-       ^'fifJlt  to  Teliet^Helief  eon* 

X'il  "^  ^^'  ^^  '^"«^y  ''^^<^^  the  Court  may 
DliLt  S^^?ofT.\*^/  ?**'  ^'  ^»^^«  disclosed  in  S 
K«  vi^'**?^"*^^  ^y  *^«  evidence,  and  a  mis- 
take  Sn  asking  for  a  particular  remedy  will  not  debar 
h^  from  some  other  remedy  similar  iJ  ito  nature,  ««d 
tho  Tm  "*?»"^-«'  P^vided  it  requires  no  change^n 
the  facts.    NuDiAR  Chand  Sh/ha  v.  PrakIIth 

^^^^         •        •         •         .         .    21W.B.,8 

iT-  ^T  .   ^'®  •  plaintiff  mistakes  the    reUeiie^ 
which  he  IS  entitled  in  his  special  pmyer  the  Court 

.«!  ^^f.P'*?^'  ^or  general  relief,  provided  it  i. 
tS?  r^'^  "  '•  agreeable  to  the  case  made  by  the 
pUmt.    NisTARiKi  Dasi  t,.  Makhanxail  Dura 

t®^- 1^  »..  11 :  17|W.  B^  482 

for  f^f^re  to  eeiaWek  %7tt  fS 

nn?J^h?tt.<'!;r^i*^^«^  *»>«  Pl"°«ff  ^- found 
not  to  be  entitled  fo  the  special  relief  oravpd  f or  f ^ o 

Court  considered  he  had^tablish  d  l^^tu^^^^^^^^ 

SrenmieS't*.":,'*^^^^^^^  P^^^  ^"  -«^'^e 
iSLmI  tJ^A"^^**^-    ^^^^  Chunder  Moo- 

XBRJEB  V,  DOORGhAPERSAD  BaboO 

[14  B.  L.  B.,  887 :  22  W.  B.,  £48 


J^rayerfor^emenl 


B^IiIE^^eontinMed. 

5.  ^^^  ^   or   emer, 

relief—Isworanee  of  exact  reiu7'^iith/t^]x 
may  very  weU  be  that  a  plaintiff,  "LSg  £abtf;ji 
to  the  precise  form  of  relief  to  which  th?  £acts  proTed 
may  entiUe  him,  may  ask  the  Court  to  give  him  Kci 
J^int  fi?*''"^.*'  *^^^  circum8t«nc«,  tfc  Cowt  suf 
MuLiicK      .....     iaKB,144 

6. 


x>_      ~I  : Specific  reHif" 

Prayer  for  ceneral  relief .-XJader  the  pimyer  fe 
g^cral  wUef,  specific  rdief  may  be  gr^M  ofs 
different  descnption  from  the  specific  relief  piarcd 
for  by  the  biU ;  provided  the  biU  contaiiia  charsrs  pot. 
ting  in  issue  material  facts  which  will  nuiun  Kcb 
relief.    Cookerbll  v.  Diokbns 

[2  Moore'B  I.  A.,  853 
7.- 


relief^P^ini.    ^.U^  inconeie^'^^Z!!^ 
a  prayer  for  general  relief,  a  plaintiff  is  not  entitlrd 
to  any  relief  which  is  inconsistent  with  hk  plaint: 
therefore,  wh««  a  plaintiff  brought  a  aait  to  set  sside 
Ills  father's  will,  on  the  ground  that  he  had  no  pcircr 
to  dispose  of  his  property,  but  that  the  plaintiff  wii 
entitied  as  eldest  son  and  heir-at-law  acooi^in?  to 
iimdu  law,  the  suit  should  have  been  dianjifd 
with  cost!,  and  no  account  should  have  been'  decreed 
to  the  plaintiff  m  respect  of  his  interest  in  a  partkffl 
of  the  property,  the  bequest  of  which  was,  in  the 
opmioD  of  the  Court  below,  void  for  remotoieM. 
HiRA£AL  MuiJucK  r.  Kaxzull  Muixick 

[5  B.  !«.  B.,  688 


.^  — 7—: : Relief  ineontitie^ 

wt/A   pleadtn^e,--A   party  may  have  subordinste 
rights  awarded  when  they  arise  out  of  the  prindpsl 
nght  which  he  pleada    But  when  a  defendant  pleads 
distmctly  a  jaghirdaFs  proprietary   right  agiinit 
a  milk's  propnetary  right,  a  Court  cannot  award 
a  subordinate  right  of  occupancy  in  so  way  arising 
out  of  a  3aghirdar*s  proprietary  right,  but  out  ofs 
raiyafa  nght  never  pleaded  by  the  defendant,  and  in 
fact  incompatible  with  his  case.    Pa3Q>s7  Bhho- 
HATH  Boy  v.  Bhtrub  Smoh        .    7  W.  B,,  145 

Altemaiif^  reli^ 


9. 


—Prayer  for  rehef  beyond  poicere  of  Comti.- 
Where  the  plamtiffs  claimed  possession,  but,  in  the 
event  of  the  defendants  being  found  entitled  to  bold 
as  tenants,  asked  the  Court  to  ascertain  at  what  lato 
the  defendants  were  entitled  to, hold,  and  direct* 
1^  to  be  executed,— JeW  that,  whether  the  pkin- 
tiffs  could  obtain  the  alternative  relief  prayed  for 
or  not,  their  suit  ought  not  to  be  dismissed,  as  they 
might  succeed  in  proving  their  titie  tothesnSffcantial 
relief  sought,    Laot)  Mortoaob  Baitk  op  Drou  ^ 
Neiioo Bhutto  .  ..        .21W.R,M6 

10.-.- 


-'-     ■       :        : Alteruaiite  case 

4J?  *"*  *'  ^0  tneoneieteney  heffoeen  alternaiires. 
—Where  the  title  on  which  a  plaintiff  sues  is  put  fo^ 
ward  m  the  alternative,  and  the  two  parU  of  ths 
alternative  are  not  inconsistent  with  each  other,  be 
ought  to  obtain  a  decree  if  he  makes  out  flitber 
branch  of  his  alternative.  Woodit  Sikoh  r.  BiT> 
DBOSlHOH  .     21W,B.,18 
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DIGEST  OF  CASES. 
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IL  Relief  where 

plaintiff  aak 9  for  two  inconsisteut  riahte, — Qttare — 
Whether,  where  a  plaintiff  askt  for  the  establishment 
of  two  rights,  and  it  apx>ears  that  he  is  entitled  to  one 
of  them,  it  would  not  he  sufficient  to  give  him  a 
decree  for  that  one  and  to  insert  in  the  decree  a 
declaration  which  would  har  his  right  to  that  which 
he  has  failed  to  establish.  Bhukfut  SihOH  r. 
Nabain  Pbbshad  Singh  .    20  W.  B.,  94 

See  BijoT  Kbbhub  Bot  v.  Obhot  Chttbv  Obosb 

[16  W.  IL,  108 


12. 


Eelitf  granted 


diferent  from  that  prayed  for  in  plaint, — Where  the 
plaintiff  purchased  two-thirds  and  the  defendant  one- 
third  of  the  right  and  interest  of  certain  judgment- 
debtors  sold  in  execution  of  a  decree,  and  the  plaintiff 
.paid  his  own  and  the  defendant's  quota  of  tne  pur- 
chase-money, and  on  defendant's  failure  to  reimburse 
him  sued  for  possessioa  of  the  whole  property,  on  the 
ground  that  he  should  be  considered  the  sole  pur- 
chaser, and  the  lower  Court  directed' the  defendant  to 
pay  his  share  of  the  purchase-money  to  the  plaintiff 
with  interest,— ITtf^^^  that,  though  ihe  relief  granted 
by  the  Court  was  different  from  that  asked  for  in  the 
plaint,  the  order  should  not  be  disturbed  on  appeal,  as 
it  did  substantial  justice.  Hbuoo  Rak  Mtssbb  v. 
Bhugwak  Doss   .  •    7  W.  R.,  180 


18. 


Plaint   athinff 


for  more  than  plaintiff  is  entitled  /o.— Where  a 
plamt  asks  for  more  than  the  plaintiff  is  entitled 
to,  the  Court  may  give  him  such  relief  as  is  within 
the  Court's  jurisdiction,  and  as  the  Court  may  deem 
him  entitled  to.  Pitambub  Shaha  v.  Bamjoy 
Ghosb 7W.IL,  92 


14. 


Suit  for  poeset' 


eion  after  ditposeeseion— Failure  to  prore  whole 
claim. — A  plaintiff  proving  a  wrong  done  to  him, 
though  not  exactly  to  the  extent  of  which  he  com- 
plains, is  entitled  to  relief,  though  bot  to  the  extent 
or  on  the  ground  on  which  he  asks  it.  Baijnath 
Chatterjee  ▼.  Lakhimani  Ifehi,  5  B,  L.  iZ.,  514 
note :  12  W.  12.,  248,  explained  and  distinguished. 
Bishvoo  Pbbshad  Bubviok  v.  Bau  Cookab  Dbb 

[22  W.  B.,  2 


16. 


—  Proyerfor  relief 


which  Conrt  cannot  give — l^gmd  Regietration  Act 
(Bewg.  Act  VII  of  1876),  e.  8P.— The  Civil  Court  has 
no  power  to  set  aside  an  order  passed  under  the  Land 
Beg^tration  Act,  and  when  a  prayer  for  such  relief 
is  contuncd  in  a  plaint  which  also  asks  for  a  declara- 
tion cf  right  and  title  to  and  confirmation  of  posses- 
sion in  property,  such  prayer  may  be  treated  as  mere 
surplusage.  Lttchmov  Sahi  Chowbhby  v.  Eab- 
OHUN  QjHAnr  .    I.  Ii.  B.,  10  Calc,  625 


16. 


Failure  to  prore 


Case — Admietion  hg  drfendanfe  at  to  portion  of 
claim— Partial  relief— Held  (Stuabt,  C.J.,  and 
TUBITBB,  J,,  dissenting)  that  the  plaintiffs,  having 
failed  to  prove  the  averments  on  which  their  suit  was 
based,  were  not  entitled  to  any  relief  in  respect  of 
that  portion  of  the  property  in  suit  of  which  the 


BEUEF—eontinmed. 

defendants  admitted  their  possession  as  mortgagees. 
Batan  Euab  v.  J I  WAV  Singh 

[L  li.  B.,  1  All.,  194 


'  17. 


Title  to  equitable 


relief— Conduct  of  party, — Where  a  party  who,  as 
the  facts  really  stand,  would  be  entitled  to  equitable 
relief,  misrepresents  his  case,  falsely  charges  the  Op- 
ponte  party  with  fraud  and  ccUnsion,  and  does  not 
rely  on  his  equitable  rights,  he  will  be  debarred  by 
such  conduct  from  obtainiag  any  relief  in  a  Court  of 
equity.    DuLi  Chabd  o.  Monohub  Lall  Upadhya 

[2  C.  K  B.,  18 


18. 


Form  of  decree 


not  indicated  in  the  plaint^  but  indicated  in  the 
ieeuee— Civil  Procedure  Code,  1882,  tt,  146, 147,— 
In  a  suit  by  the  head  of  an  adhinam  for  declarations 
that  a  muth  was  subject  to  his  control,  that  he  was 
entitled  to  appoint  a  manager,  that  the  present  head 
of  the  muth  was  not  duly  appointed,  and  his  nomina- 
tion by  his  predecessor  was  invalid :  and  for  delivery  of 
possession  of  the  moveable  and  immoveable  properties 
of  the  muth  to  a  nominee  of  the  plaintiff,  it  was 
admitted  that  the  defendant  had  succeeded  to  the 
management  of  the  muth  under  the  will  of  his  pre- 
decessor, and  that  he  was  not  a  disciple  of  the  adhi- 
nam, and  it  was  found  (1)  that  on  the  evidence  as  to 
the  usage  in  the  establishment  in  question  the  head 
of  the  muth  is  entitled  to  appoint  his  successor,  but 
his  election  is  limited  to  members  of  the  adhinam : 
and  the  head  of  the  adhinam  is  entitled  to  enforce 
this  rule,  though  he  is  bound  to  invest  a  disciple  pro- 
perly nominated  by  the  head  of  the  muth ;  (2)  that 
the  defendant  not  being  a  disciple  of  the  adhinam, 
his  appointment  was  invalid,  and  the  head  of  the 
adhinam  was  entitled  to  see  that  a  competent  mem- 
ber of  the  adhinam  was  appointed  in  his  stead. 
Held  that  the  plaintiff  was  entitled  to  declarations 
based  on  the  two  last-mentioned  findings  since  they 
were  comprised  in  the  issues  framed  under  ss.  146  and 
147  of  the  Code  of  Civil  Procedure,  although  the 
appropriate  form  in  which  the  decree  should  be  passed 
was  not  indicated  with  precision  in  the  plaint  itself. 
OiYAVA  Sambahdha  Paio^aba  Sanvadhi  r.  Kabda- 
samiTavbiban    .        .    I.  Ii.  B.,  10  Mad^  876 


19. 


Belief  not  asked. for— Fan- 


ance  between  pleadinge  and  proof, — The  plaintiff, 
alleging  that  a  certain  lane  was  his  property,  and  that 
he  had  been  obetracted  by  the  defendants  from  build- 
ing a  dcor  upon  it,  sued  for  an  injunction  and  for 
damages.  The  Court  held  that  the  plaintiff's  title 
to  the  land  was  not  established,  but  passed  a  decree 
declaring  that  both  the  plaintiff  and  the  defendants 
were  entitled  to  use  the  lane  by  light  of  easement. 
Held  that  this  declaration,  which  had  not  been  asked 
for,  should  not  have  been  made,  and  that  the  suit  should 
have  been  dismissed  for  want  of  proof  of  the  title 
alleged  by  the  plaintiff.  Sambayya  r.  Gopala- 
BBiSHVAXMA  .    I.  Ii.  B.,  16  Mad.,  489 


20. 


Inconeietent  eaeee 


set  up  in  the  alternative, — Defendant  1  mortgaged 
certain  premises  to  defendant  2  in  1884  and  to  the 
pluntiff  in  1885.     The  mortgage  to  the  plaintiff  was 
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DIGEST  OF  CASES. 


(    7.420    ) 


BEUB  A  SE—ooncIuded. 

to  one  of  several  partnerji. 

See  CoiTTBACT  Act,  8.  44. 

[I.  Ii.  IL,  4  Calo.,  886 


•RTITjTEF. 


Consequential— 


See  Cabbs  uvdeb  Coitbt  Fees  Act,  1870, 
B.  7  iND  ScH.  II,  Abt.  17. 

See  Cases  ukdeb  Declabatobt  Decbeb, 
Suit  fob. 

See  Valuation  op  Sttit — Appeals. 

See  Valuation  op  Sitit— Stjitb — Dbcla- 

BATOBY  DECBBB,  SFITS  POB. 

—  Specific  statement  of — 

See  Decbee — Fobh  op  Decbbb— Gbkbbal 
Cases  .    I.  L.  B.,  4  Calc,  69 

[2  IT.  W.,  416 

Foundation  for  relief— J'ac^tf 


and  documents  not  stated  or  referred  to  in  pleadings. 
— A  plaintiff  cannot  be  entitled  to  relief  upon  facts 
or  documents  not  stated  or  referred  to  by  him  in  his 
pleadings.    Mahohed  Zahoob  Ali  Khan  v.  Bittta 

KCOEB 

t9  W.  K.,  P.  C,  8 :  11  Moore's  I.  A.,  468 

*LALJI  BATAKJI  r.   GANaABAH  TULJABAM 

[2  Bom.,  184 :  2nd  Ed.,  176 

Easih  Ali  Khan  v,  Bibj  Eishobe 

[2K.W.,182 

YlBABTAHI  GBAlflNI  r.  AYTAdTAMI  GbAHINI 

[1  Mad.,  471 


2. 


Bight  to  relief— J?6/t>/  cow 


sisteni  foith  facts  stated  in  plaint, — A  plaintiff  is 
entitled  to  ask  for  any  remedy  which  the  Court  may 
think  proper  upon  the  state  of  facts  disclosed  in  his 
plaint  and  established  by  the  evidence,  and  a  mis- 
take in  asking  for  a  particular  remedy  will  not  debar 
him  from  some  other  remedy  similar  in  its  nature,  and 
not  more  extensive,  provided  it  requires  no  change  in 
the  facts.  Kudiab  Chakd  Shaha  v,  Pbanmath 
Shaha 21 W.  B.,  8 


a 


Mistake  hy  plain' 


tiff  as  to  relief  to  which  he  is  entitled — Special 
relief, — Where  a  plaintiff  mistakes  the  relief  to 
which  be  is  entitled  in  his  special  prayer,  the  Court 
may  afford  h'.m  the  relief  to  which  he  has  a  right 
under  the  prayer  for  general  relief,  provided  it  is 
such  relief  as  is  agreeable  to  the  case  made  by  the 
plaint.    KiSTABiKi  Dasi  «.  Makhanlall  Dutt 

[9  B.  I..  B.,  11 :  17|W.  B.,  482 

4# General   prayer 

for  relief— Failure  to  establish  right  to  special 
relief  asked  for, — Although  the  plaintiff  was  found 
not  to  be  entitled  fo  the  special  relief  prayed  for,  the 
Court  considered  he  had  established  a  .case  in  which, 
upon  the  plaint  and  the  general  prayer  for  relief,  he 
was  entitled  to  a  decree.    Gobind  Chxtkbeb  Moo- 

EBBJBl  V.  DOOBGAPEBBAD  BabOO 

[14  a  li.  B.,887:  22  W.  B.,£48 


'B'ELIEF —continued, 
5. 


Prayer  for  general 

relief— Ignorance  of  exact  relief  entitled  to, — It 
may  very  well  be  that  a  plaintiff,  being  doubtfal  aa 
to  the  precise  form  of  relief  to  which  the  facts  proved 
may  entitle  him,  may  ask  the  Court  to  give  him  such 
relief  as,  under  the  circumsttmces,  the  Court  may 
think  fit  to  give.  Gukgabak  Pujt  t,  Juhmajot 
MuLLiCK  ....    ICIi.  B.,  144 


6. 


Specific  rtlief— 


Prayer  for  general  relief, — Under  the  prayer  for 
general  relief,  specific  rdief  may  be  granted  of  a 
different  description  from  the  specific  relief  'pnjed 
for  by  the  bill ;  provided  the  bill  contains  charges  pat- 
ting in  issue  material  facts  which  will  sustain  acch 
relief.    Cocxbbbuj  v.  Biokenb 

[2  Moore!8  L  A.,  858 


7. 


Prayer  for  general 


relief— Plaint t  Seli^  inconsistent  unth, — Upon 
a  prayer  for  general  relief,  a  plaintiff  is  not  entitled 
to  any  relief  which  is  inconsistent  with  his  plaint ; 
therefore,  where  a  plaintiff  brought  a  suit  to  set  aside 
his  father's  will,  on  the  ground  that  he  had  no  power 
to  dispose  of  his  property,  but  that  the  plaintiff  was 
entitled  as  eldest  son  and  heir-at-law  according  to 
Hindu  law,  the  suit  should  have  been  dismisaed 
with  costs,  and  no  account  should  have  been'  decreed 
to  the  plaintiff  in  respect  of  his  interest  in  a  portion 
of  the  property,  the  bequest  of  which  was,  in  the 
opinion  of  the  Court  below,  void  for  remoteness. 
HiBALAL  MuLUOE  r.  Matzlal  Muxxioe 

[5  B.  I..  B.,  682 

Belief  ineonsisteni 


with  pleadings,-^A  party  may  have  subordinate 
rights  awarded  when  they  arise  out  of  the  principal 
right  which  he  pleads.  But  when  a  defendant  pleads 
distinctly  a  jaghirdar's  proprietary  light  against 
a  malik's  proprietary  right,  a  Court  cannot  award 
a  subordinate  right  of  occupancy  in  no  way  arising 
out  of  a  jaghirdar's  proprietary  right,  but  out  of  a 
raiyatl  right  never  pleaded  by  the  defendant*  and  in 
fact  incompatible  with  his  case.  Pavpet  Bxsho- 
nath  Boy  «.  Bhxbub  Sivgh        .    7  W.  B.,  146 

9. Altemttiire  relief 


— Prayer  for  relief  beyond  p oncers  of  CourL — 
Where  the  plaintiEfs  claimed  possession,  but,  in  the 
event  of  the  defendants  being  found  entitled  to  bold 
as  tenants,  asked  the  Court  to  ascertun  at  what  rate 
the  defendants  were  entitled  to.  hold,  and  direct  a 
lease  to  be  executed, — Meld  that,  whether  the  plain* 
tiffs  could  obtain  the  alternative  relief  prayed  for 
or  not,  their  suit  ought  not  to  be  dismissed,  aa  they 
might  succeed  in  proving  thdr  title  to  the  substantial 
relief  sought.  Laitd  Mobtoage  Bank  ov  India,  t, 
Nebloo  Bhutto 21 W.  B.,  126 


10. 


Alternative  can 


where  there  is  no  inconsistency  between  altematiret, 
— ^Where  the  title  on  which  a  plaintiff  sues  is  put  for- 
ward in  the  alternative,  and  the  two  parts  of  the 
alternative  are  not  inconsistent  with  each  other,  he 
ought  to  obtain  a  decree  if  he  makes  oat  either 
brandi  of  his  alternative.  Woodit  Singh  r.  Bin- 
DEO  Singh  .    21W,  B.,ia 
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DIGEST  OF  CASES. 
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11.  Belief  where 

plaintiff*  aehs  for  itco  inconsitient  riff  hie, — Quare — 
Whether,  where  a  plaintiff  asks  for  the  establishment 
of  two  rights,  and  it  appears  that  he  is  entitled  to  one 
of  them,  it  would  not  he  sufficient  to  gire  him  a 
decree  for  that  one  and  to  insert  in  the  decree  a 
declaration  which  would  har  his  right  to  that  which 
he  has  failed  to  establish.  Dbtthput  SihOh  r. 
Nabaik  Psbshad  Sikoh  .    20  W.  B^  84 

See  BijOT  Ksbhttb  Bot  v,  Obhot  Chttbv  Obosb 

[16  W.  B.,  198 


12. 


Eelirf  granted 


different  from  that  prayed  for  in  plaint,— Where  the 
plaintiff  purchased  two-thirds  and  the  defendant  one- 
third  of  the  right  and  interest  of  certain  judgment- 
debtors  sold  in  execution  of  a  decree,  and  the  plaintiff 
paid  his  own  and  the  defendant's  quota  of  the  pur- 
chase-money, and  on  defendant's  failure  to  reimburse 
him  sued  for  possession  of  the  whole  property,  on  the 
ground  that  he  should  be  considered  the  sole  pur- 
chaser, and  the  lower  Court  directed' the  defendant  to 
pay  his  share  of  the  purchase-money  to  the  plaintiff 
with  interest,— ITe^^f  that,  though  ihe  relief  granted 
by  the  Court  was  different  from  tiiat  asked  for  in  the 
plaint,  the  order  should  not  be  disturbed  on  appeal,  as 
it  did  substantial  justice.  Hbijoo  Bak  Mtssbb  v. 
Bhugwab  Doss   .  .    7  W.  K.,  180 


13. 


Plaint  ashing 


for  more  than  plaintiff  ie  entitled  to, — Where  a 
plaint  asks  for  more  than  the  plaintiff  is  entitled 
to«  the  Court  may  give  him  such  relief  as  is  within 
the  Court's  jurisdiction,  and  as  the  Court  may  deem 
him  entitled  to.  Pttaxbttb  Shaha  v.  Bahjoy 
Ghosb 7  W.  B.,  82 


14. 


Suit  for  posset' 


iion  after  dispossession— Failure  to  prore  whole 
claim. — A  plaintiff  proving  a  wrong  done  to  him, 
though  not  exactly  to  the  extent  of  which  he  com- 
plains, is  entitled  to  relief,  though  not  to  the  extent 
or  on  the  ground  on  which  he  asks  it.  Baijnaih 
Chatterjee  ▼.  Lakhimani  I^'ehi,  5  B.  L.  S„  514 
note :  12  W.  E,,  248,  explained  and  distinguished. 
BiSHBoo  Pbbbhad  Bubbick  v.  Bau  Cooxab  Dbb 

[22  W.  B.,  2 


15. 


Proyer  for  relief 


which  Court  cannot  give — lt(md  Registration  Act 
(Beng,  Act  VII  of  1876),  s.  8P.-The  Civil  Court  has 
no  power  to  set  aaide  an  order  passed  under  the  Land 
Begistration  Act,  and  when  a  prayer  for  such  relief 
is  contuned  in  a  plaint  which  also  asks  for  a  declara- 
tion cf  right  and  title  to  and  confirmation  of  posses- 
sion in  property,  such  prayer  may  be  treated  as  mere 
surplusage.  LucHXOB  Sahi  Ckowdeuy  v,  Eab- 
OHTTB  Ojhaib  .    I.  Ii.  B.,  10  Calc.,  626 


16. ; Failure  to  prore 

Case — Admission  by  defendants  as  to  portion  of 
claim — Partial  relief— Meld  (Stuabt,  C.J.,  and 
TUBBBB,  J.,  dissenting)  that  the  plaintiff^  having 
failed  to  prove  the  averments  on  which  their  suit  was 
based,  were  net  entitled  to  any  relief  in  respect  of 
that  portion  of  the  property  in  suit  of  which  the 


B:ESLIEF— continued. 

defendants  admitted  their  possession  as  mortgagees. 
Batab  Euab  v.  Jiwab  Sibg-h 

[L  li.  B.,  1  All ,  184 


'  17. 


Title  to  equitable 


relief — Conduct  of  party, — Where  a  party  who,  as 
the  facts  really  stand,  would  be  entitled  to  equitable 
relief,  misrepresents  his  case,  falsely  charges  the  op- 
posite party  with  fraud  and  collusion,  and  does  not 
rely  on  his  equitable  rights,  he  will  be  deban*ed  by 
such  conduct  from  obtaining  any  relief  in  a  Court  of 
equity.    Duli  Chabd  v,  Mobohub  Lall  Upadhya 

[2  C.  I..  B.»  18 


18. 


Form  of  decree 


not  indicated  in  the  plaint^  but  indicated  in  the 
issues— Civil  Procedure  Code,  1882,  ss,  146, 147.— 
In  a  suit  by  the  head  of  an  adhinam  for  declarations 
that  a  muth  was  subject  to  his  control,  that  he  was 
entitled  to  appoint  a  manager,  that  the  present  head 
of  the  muth  was  not  duly  appointed,  and  his  nomina- 
tion by  his  predecessor  was  invalid :  and  for  delivery  of 
possession  of  the  moveable  and  immoveable  properties 
of  the  muth  to  a  nominee  of  the  plaintiff,  it  was 
admitted  that  the  defendant  had  succeeded  to  the 
management  of  the  muth  under  the  will  of  his  pre- 
decessor, and  that  he  was  not  a  disciple  of  the  adhi- 
nam, and  it  was  found  (1)  that  on  the  evidence  as  to 
the  usage  in  the  establishment  in  question  the  head 
of  the  muth  is  entitled  to  appoint  his  successor,  but 
his  election  is  limited  to  members  of  the  adhinam : 
and  the  head  of  the  adhinam  is  entitled  to  enforce 
this  rule,  though  he  is  bound  to  invest  a  disciple  pro- 
perly nominated  by  the  head  of  the  muth ;  (2)  that 
the  defendant  not  being  a  disciple  of  the  adhinam, 
his  appointment  was  invalid,  and  the  head  of  the 
adhinam  was  entitled  to  see  that  a  competent  mem- 
ber of  the  adhinam  was  appointed  in  his  stead. 
Held  that  the  plaintiff  was  entitled  to  declarations 
based  on  the  two  last-mentioned  findings  since  they 
were  comprised  in  the  issues  framed  under  ss.  146  and 
147  of  the  Code  of  Civil  Procedure,  although  the 
appropriate  form  in  which  the  decree  should  be  passed 
was  not  indicated  with  precision  in  the  plaint  itself. 
GiYABA  Sahbabdha  PabDaba  Sabbadhi  r.  Kabda- 
sahiTavbibab     .        .    I.  Ii.  B.,  10  Mad.9  376 


18. 


Belief  not  asked. for— raW- 


ance  between  pleadings  and  proof. — The  plaintiff, 
alleging  that  a  certain  lane  was  his  property,  and  that 
he  hsA  been  obstructed  by  the  defendants  from  build- 
ing a  dcor  upon  it,  sued  for  an  injunction  and  for 
damages.  The  Court  held  that  the  plaintiff's  title 
to  the  land  was  not  established,  but  passed  a  decree 
declaring  that  both  the  plaintiff  and  the  defendants 
were  entitled  to  use  the  lane  by  right  of  easement. 
Held  that  this  declaration,  which  had  not  been  asked 
for,  should  not  have  been  made,  and  that  the  suit  should  ' 
have  been  dismissed  for  want  of  proof  of  the  title 
alleged  by  the  plidntiff.  Sahbayta  r.  Gofala- 
BBI8HBA1CMA  .    I.  Ih  B.,  16  ICsd.*  488 


20. 


Inconsistent  oases 


set  up  tft  the  alternative, — Defendant  1  mortgaged 
certain  premises  to  defendant  2  in  1884  and  to  the 
plvntiff  in  1885.     The  mortgage  to  the  pUuntiff  was 
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TtBliMFijr — tomelmdedm 

%  lunfnietiuuy  mortgBge.  In  1887  defendant  2  ob- 
tained a  decree  on  Irs  mortgage,  and  in  eTecntion 
branght  to  gale  and  himself  became  the  purchaser  of 
the  mortgaged  premises.  The  plaintiff,  who  was  in 
posumun  under  the  mortgage  of  1885,  prayed  in 
this  snit  thai  the  prior  mortgage  be  declared  frandn- 
lent  and  roid,  and  the  nie  in  execntion  be  set  aside, 
and  in  the  alternative  that  she  be  declared  entitled  to 
redeem  the  prior  mortgsge.  The  plaint  was  stamped 
as  in  a  redemption  snit,  and  the  Court  of  first  appeal 
piiwed  a  decree  for  redemption.  Held  that  the 
snit  shcnid  be  dtsniised,  since  after  the  sale  of  the 
mortgaged  premises  in  execution  of  the  decree  ob- 
tained by  defendant  2,  the  only  right  which  remained 
to  the^  puisne  mortgagee  wai  the  right  to  retain 
possession  uniil  her  mortgage  should  be  redeemed. 
Semble—Per  But,  J".— It  is  open  to  a  plaintiif  who 
11  not  a  party  to  the  transaction  in  respect  of  which 
alligations  are  mide  to  c<.me  into  Court  seeking  relief 
in  the  altemati«  e,  dependent  upon  what  may  be  found 
by  the  Court  to  be  the  true  facts  of  the  case.  Qk^sts 
-J- Whether  the  Court  can  paas  a  decree  for  redimp- 
tion  when  the  pliint  sec^ks  only  a  declaration  of  the 
right  to  redeem.    Fksitmal  r.  Kavbbi 

[L  li.  B.,  16  Mad.,  121 

21.- Alternative  reliefs— iSatV /or 

potsesiion  alleging  partition,  but  failing  to  prove 
it—^Variante  Let  ween  pleading  and  proof. — The 
plaintiir  sued  to  rr rover  possession  of  the  northern  half 
of  a  certHin  plo  of  Lmd,  alleging  that  it  had  fallen  to 
his  share  at  a  partition  m^de  in  1887,  and  thnt  he 
was  illegally  dispossessed  thereof  by  the  defendant  in 
189j.  He  also  prayed  in  the  sltemative  that,  if  the 
alleged  partition  were  net  proved,  the  Und  should  be 
partitioned,  and  his  share  awarded  to  him.  The  suit 
was  dismissed  by  the  lower  Courts  on  the  ground 
that  the  alleged  partition  was  not  proved,  and  that  no 
order  for  partition  could  be  made  in  the  face  of  the 
plaintiif's  distinct  allegation  that  it  had  already 
taken  place.  Held  that  the  plaintiiPs  allegation  of 
partition  did  not  preclude  him  from  seeking  the  alter- 
native reliif  on  the  strength  of  his  eencral  title. 
IfmaAPPA  17.  Shivappa  ' .  I.  Ij.  B.,  19  Bom«,  823 

22. Belief  not  founded  on  the 

pleadings  and  not  prayed  foresights  and 
title  touched  in  the  ieeueg  and  put  in  evidence,  De- 
claration  with  regard  ta— Declaration  in  a  dig* 
missed  suit,  EfTeet  o/.— Belief  not  founded  on  the 
pleadings  should  not,  as  a  rule,  be  granted.  But 
where  substantial  mutters  which  constituted  the  title 
of  all  the  parties  are  touched  In  the  issues  and  have 
been  fully  put  in  evidence  and  formed  the  main  sub- 
ject of  discussion  and  decision  in  the  Courts,  the  case 
does  not  come  within  the  rule,  and  a  declaration  of  the 
rigl.ts  of  the  parties,  though  not  founded  on  the 
pleadings,  may  be  made.  Gobivd  Bag  r.  Sita  Ra^ 
T^'^^o      ....    1. 1,.  R,  21  AIL,  68 

L2  C.  W.  TS.,  681 

BEIilGION. 

See    JrBTsDionoir    op    Citil    CoiraT — 
Kelioioh. 


HEIiIGIOia'— co«;/«f/Af. 
Change  of— 


See  CcrsTODT  op  CHiu>Kijr. 

[L  K  B^  16  BonL., 
I.  li.  B.,  85  Cale^ 

lOBLI^ 
14  Moore's  I. 

Offenoe  against  — 


See  Mahombdajt  Law— Mosqitx. 

[L  Ii.  B.,  12  AIL, 
I.  Ii.  B,  18  A1I« 


BEUGION,     OFFENCES     BEI^ATIira 
TO— 

1. Disturbing  religions  assembly 

—Penal  Code,  s.2U6—MnAomedan  lav — Ramtfm 
and  Skafia  schools— Sight  to  sag  **  Amin**  lomdig 
during  worthip— Rengal  Civil  Court*  Act  (VIvf 
lS71J,s.  24eEridence  Act  CIoflS72J,9,  57  flj— 

Mahomed  an  Ecclesiastical  law— Judicial  motice, 

A  masjid  was*  used  by  the  members  of  a  sect  of 
Mahomedans  called  the  Hanitis,  aceording  to  whose 
tenets  the  word  "  Amin  '*  sh  uld  be  spoken  in  a  low 
tone  of  vrice.    While  the  Hanifis  were  at  players, 
E,    a    Malmmedan    of  another    srct,    eniere^l   the 
masjid,  and  in  the  course  of  the  prayers,  aceordiag 
to  the  tenets  of  his  sect,  called  ou<;  **  Amin "  in  a 
loud  tone  of  voice.     For  this  act  he  was  eonrieted  of 
voluntarily  dbtnrbing  an  assembly  engaged  in  re- 
ligious worship,  an  cffence  punishable  under  a.  296  of 
the  Penal  Cole,     The  Pull  Bench  (Mahmood,  J^ 
dissenting)  ordered  the  case  to  be  re -tried,  and  that, 
in  re-trying  it,  the  Magistrate  should  hare  regard  to 
the  following  questions,  namely  :— (1)  VTas  there  an 
assembly   lawfully  engaged  in  the   performance  of 
religious  worship  ?  (2)  Was  such  assembly,  in  &ct, 
disturbed  by  the  accused  ?  (3)  Was  such  disturhanec 
raused  by  acts  and  conduct  on  the  part  of  the  accused 
by  wh'.ch  he  intended  to  cause  such  disturl«nce,  or 
which  acts  and  conduct,  at  the  time  of  such  acts  and 
.^onduct,  he  knew  or  believed  to  be  likely  to  cause 
such  disturbance?   Ueld  by  Mabvood,  J ,  that  the 
discussion  occasi  ned   tiy   the  act  of  the  accused 
havintr  presumably   taken  place  during  the  intcrral 
when  the  prayers  were  not  going  «n,  the  asaemhly 
was  not  at  that  time  *<  engag^  >n  the  performance  of 
religious  worship  '*  and  was  i  ot  «d  sturbed**  within 
the  meaniner  of  s.  296«Df  the  Penal  Code ;  that  in  re^ 
f  erence  to  the  terms  of  s.  89  of  the  Code,  the  accused 
did  not  disturb  the  assembly  "  voluntarily  ;"  that  he 
was  justified  by  the  Mahomedan  ecclesiastical  Uw  in 
entering  the  mosque,  and  joi  ing  the  congregation  in 
saying  the  word  •'  Amin  '*  loudly  if  he  thought  fit, 
and  his  conduct  fell  within  the  purview  of  s.  ^9  of 
the  Penal  Code,  and  was  the:  ef ore  not  an  offence 
under  s.  2<*6.     Beatty  v.  Qillhanks,  L.  B.,  9  Q.  JJ. 
D.,  SOS,  referred  ta    Also  per  Mahmood,  J,,  that 
having  regard  to  the  guarantee  given  by  the  Legiida- 
ture  in  s.  24  of  Act  YI  of  18;i  ( I  engal  Cixil  Courts 
Act)  that  the  Mahomedan  Ihw  shall  be  administered 
in  all  questiotis  regarding  "any  relig^us  usige  or 
iustitution  *'  the  Court  was  bound  by  s.  67  of  Act  I 
of  1872  Evidence  Ad)  to  take  judicial  notice  of  the 
Mahomedan  ecclesiastical  law,  and  the  rules  of  that 
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law  nerd  not  be  proved  by  specific  evidence.    Qt7ebn- 
EMPBE88  r.  Bamzan        .        I.  li.  B.,  7  All,  461 


2. 


Defiling  a  place  of  worship 


— Fenal  Code,  ms,  296,  297—  Tretpatt  oi»  a  place 
of  eepulfure.^  E,  ti  Hindu,  had  aeznal  intercourse 
«ith  a  woman  jrithin  an  enclosure  surrounding  the 
tomb  of  a  Mabomedan  fakir.  He  wns  convicted  under 
8.  296  of  the  Penal  Cede.  JSeld  that  in  the  absence 
of  proof  that  the  place  was  used  for  worship  or 
otherwisii  held  sacred,  the  conviction  was  bad»  and 
that  it  should  be  altered  to  a  conviction  under  s.  297 
of  the  said  Code.    Ik  bb  Katva  M  udali 

[L  li.  B^  10  MacL,  126 


3. 


«* Object"  held  sacred  by  any 


class  of  persons — Penal  Code,  s,  293— Kilting 
cotoe  in  a  public  place, — The  word  ••object"  in 
■.  2^5  of  the  Penal  Code  does  not  include  animate 
objects.    QoEBN-EvPBEBs  «.  Imam  Ali 

[L  Ii.  TL,  10  All.,  160 

4. Fenal  Code,  e.  295 

— Killing  bulle  set  at  large  at  eradha  in  accord- 
ance  with  Hindu  religioue  neage,  —  The  word 
*' object "  in  a.  295  of  the  Penal  Code  does  not  include 
animate  objects.  A  bull  dedicated  and  set  at  large 
at  the  sradha  of  a  Hindu  in  accordance  with  religious 
usage  is  not  an  "■  object "  within  the  meaning  of  that 
section.  Where  such  an  animal  was  killed  by  certain 
Mahomedans  secretly  and  at  night  in  the  presence 
of  none  but  Mahomedans  for  tho  sake  of  the  meat 
and  value  of  the  skin, — Held  that  no  ofFnnce  had 
been  committed  under  s.  295.  Queen- Empreee  v. 
Imam  Ali,  L  L,  B„  10  AIV„  150,  followed.  BoMEBH 

CHUNDSB  SAIWYAL  «.  HlBU  MOITDAL 

[I.  Ii.  B.,  17  Gale,  8152 


5. 


Distiirbing  a  religious  as- 


sembly—P*»a/  Code  (Act  XL  V  of  J860J,  ».  296. 
—The  worship  referred  to  in  s.  296  of  the  Penal  Code 
must  be  real  worship  and  not  a  cloak  for  doing  some- 
thing else,  and  the  assembly  must  be  lawfully  engaged 
in  worship.  If  the  ceremon,v  is  commenced  by  an  act 
which  is  not  lawful,  it  cannot  be  said  that  the  per- 
sons engaged  in  it  are  lawfully  engaged  from  tho 
mere  circumstance  of  their  falling  into  a  posture  of 
worship,  though  such  worship  uiay  be  real.  As  to 
whether  a  worship  is  real  or  not,  much  must  depend 
upon  the  circnmstauces  under  which  it  is  performed. 
Fer  Banbbjbb,  J. — To  constitute  an  ofFence  under 
s.  296  of  the  Penal  Code,  (!•  there  must  be  a  volun- 
tary disturbance  caused;  (2)  the  disturbance  must 
be  caused  to  an  assembly  engaged  in  religious  wor- 
ship or  religious  ceremonies ;  and  (3)  the  assembly 
must  be  lawfully  engaged  in  such  worship  or  cere- 
monies, i,e»t  they  must  be  doing  what  they  have  a 
right  to  do.    Jaipal  Gib  v.  Dhabmapala 

[I.  I..  B.,  28  Calc,  60 

6.  . Trespass  on  burial  ground 

--Fenal  Code  (Act  XL  V  of  1860J,  e.  297— Plough- 
ing  up  burial  ground  ^^Fermieeion  of  owner. — 
Held  that  persous  who  entered  upon  a  burial  place 
and  ploughed  up  the  graves  were  liable  to  be  con- 
victed of  the  offence  defined  by  s.  297  of  the  Penal 
Code,  Lotwithstanding  that  their  entry  on  the  land 
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TO-aoncluded. 

was  by  the  consent  of  the  owner  ther<>of.    Qubbn- 

Etf  PBE88  V.  SUBHAN  .     I.  Ij.  B.,  18  All.»  895 


BEIilOlOUS  COMMUNITY. 


1. Suit  relating  to  trust  among 

a  community— J«rt></tc-^fo»  of  High  Court  in 
charitable  trwtie — Khoja  Mahomedans — Regulation 
of  rights  of  dissident  parties  in  a  religious  com* 
muni fg, —In  a  suit  by  certain  members  of  the  Khoja 
community  in  Bombay  for  an  account  of  all  property 
belonging  to,  or  held  in  ti-ust  for,  the  community, 
come  to  the  hands\f  the  treasurer  and  accountant  of 
the  community;  for  a  declarati)n  that  the  treasurer 
and  accountant  had  ceased  to  be  such  officers  of  the 
community ;  for  an  order  directing  the  treasurer  and 
accountant  to  deliver  all  the  property  of  the  com* 
munity  in  their  hands;  for  a  decliration  that  the 
property  of  the  community  was  held  and  ought  to  be 
applied  to  and  fur  the  original  charitable,  relig^ous^ 
and  public  uses  or  trusts  to  or  for  which  they  were 
dedicated  and  to  none  other,  for  the  sole  beutfit  of 
the  Khoja  sect  and  none  other ;  and  that  no  person, 
not  being  or  having  ceased  to  be  a  member  of  the 
same,  and  in  particular  no  person  professing   Shia 
opinions  in  matters  of  religion,  was  entitled  to  any 
share  or  interest  therein ;  for  a  scheme  to  carry  such 
declaration  into  effect,  and  for  an  injunction  restrain* 
ing  one  of  the  defendants  from  interfering  in  the 
management  of  the  property  and  affairs  of  the  Khoja 
community  or  in  the  electinn  and  appointment  of 
oiUcers,  from  excommunicating  any  members  of  the 
Community,  from  celebrating  marriages,  and  from 
demanding  or  receiving  any  i  Spring,— Held  that  the 
Court  had  jurisdiction  to  entertain  the  suit.    When 
the  Court,  in  exercise  of  its  charitable  jurisdiction,  b 
called  upon  to  adjudicate  between  conflicting  claim* 
of  dissident  parties  in  a  community  dfstinguishcd  by 
some  riligious  profession,  the  rights  of  the  litiganta 
will  be  regulated  by  reference  to  the  religions  teneta 
held  by  the  commnnity  in  its  origin,  and  a  minority 
holding  those  tenets  will  prevail  a.  ainst  a  maji^rity 
which  has  receded  from  them.    History  given  of  the 
secta  of  Sunis,  Shias,  and  Shia  Imami  Ismailis;  of 
Aga  Khan ;  and  of  the  Khojas  and  their  relationa 
with  the  hereditary  Imam  of  the  Ism  lilis.    Eelationa 
of  Aga  Khan  with  the  Jumat  of  the  Khojas  of  Bom- 
bay discussed.  The  tenets  of  Mahomedanism  to  which 
the  first  Khojas  wore  converted  were  those  of  the 
Shia  Imami  Ismaili  sect.     In  order  to  enjoy  the  full 
privileges  of  membership  in  the  Khoja  community,  a 
person  must  be  one  of  that  sect  whose  ancestors  were 
origiuMlly  Hindus,  which  was  converted  to,  and  baa 
throughout  abided  in  the  faith  of,  the  Shia  Imami 
Ismailis,  and  which  has  always  been  and  still  ia 
bound  by  ties  of  spiritual  allegiance  to  the  hereditary 
Imams  of  the  Ismailis.    There  ia  no  public  property 
impressed  with  a  trust,  either  express  or  implied,  for 
the  benefit  of  the  wh'le  Khoja  community.    Aga 
Khan,  as  the  spiritual  head  of  the  Khojas,  is  entitled 
to  exercise  a  potential  voice  in  determining  who*  on 
religious  grounds,  shall  or  shall  not  remain  membera 
of  the   Khoja  community.     Adyooatk    GsmtBAii^ 
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OF  Bombay,  ex  relatione  Data  Muhammad  r.  Mcr- 
HAKMAD  Hvszv  HuSESi  aliae  Aga  Eh  AST 

[12  Bom.,  828 

2. Jews  —  Beni-Israellto  com- 
munity in  Bombay — Bismittal  of  offieere  of  the 
commmnitff  by  reeolutions  patted  at  a  meeting — 
Such  offieert  to  he  given  opportunity  of  defending 
ihemtelret — Dome t tic  tribunal  —  Jurisdiction  of 
Court. — The  plaintiffs  aad  the  defendants  were  mem* 
bers  of  the  Beni-Israclite  community  worshipping  at 
a  certain  synagogue  in  Bombay.  The  administration 
of  the  s^-nagogue  aud  of  the  funds  was  vested  in  a 
mukadam  or  headman  and'  four  managers,  a  trea- 
surer, and  a  crier.  The  mukadam  succeeded  to  the 
office  by  fauuly  right  according  to  the  custom  of  the 
community,  but  in  matters  of  management  he  was 
bound  to  keep  within  his  ponrers,  which  were  co-ordi- 
nate with  those  of  his  colleag  les.  The  first  defen- 
dant was  the  mukadam,  the  second  defendant  was  the 
hazan  or  beadle,  and  the  third  defendant  was  the 
samost  or  crier.  The  first  defendant  had  succeeded 
to  the  office  of  mukadam  as  the  nearest  lineal  des- 
cendant of  the  founder  of  the  synagogue.  The 
second  defendant  was  appointed  by  the  community, 
and  it  did  not  appear  on  what  terms  he  held  office. 
The  third  defendant  was  merely  a  paid  official  of  a 
subordinate  character.  Disputes  arose  in  the  com- 
munity, which  became  divided  into  two  parties,  to 
one  of  wHch  the  three  defendants  belonged.  At  a 
lAeeting  of  the  community  held  on  the  28th  Octob^ 
1884,  which  was  attended  by  a  majority  of  the  com- 
munity,  resolutions  were  passed,  dismisinng  all  three 
defendants  from  office ;  and  their  dismissal  was  for- 
mally communicated  to  them  by  a  letter,  dated  the 
30th  October.  It  did  not  appear  that  tEe^r  had  been 
given  any  notice  that  the  question  of  thev  dismissal 
was  to  be  discussed  at  the  meeting.  Thev  had  re- 
ceived only  the  or<Unary  notice  that  a  meeting  was  to 
beheld.  The  defends^ts  refused  to  recognize  the 
authority  of  the  resolutionsr  passed  at  the  meeting  of  ^ 
the  28th  October,  and  the  plaintiffs  accordingly  filed 
this  suit,  praying  for  a  declaration  that  the  defen- 
dants did  not  occupy  any  official  position  in  th&  syna- 
gogue and  for  the  recovery  of  certain  property  in 
theb  hands.  Seld  that  the  fint  defendant  had  not 
been  duly  dismissed.  He  held  the  office  of  mukadam 
not  meiely  at  the  will  of  the  community,  but  ad  long 
as  he  duly  performed  the  duties  of  his  office.  He 
could  not  be  dismissed  without  an  opportunity  of 
inaking  his  defence  and  explaining  his  conduct,  and 
he  had  been  given  no  notice  that  his  conduct  and  his 
dismissal  were  to  be  discussed  at  the  meeting  of  the 
SBth  October.  Meld  also  that  the  second  defendant 
ha:d  not  been  duly  dismissed.  Ko  evidence  was  given 
as  to  the  exact  terms' on  which  he  held  office ;  but  he 
was  entitled  to  notice,  and  to  an  opportunity  of  de- 
fending himself  before  dismissal.  Held,  as  to  the 
third  defendant,  that  he  had  been  duly  dismissed. 
He  was  merely  a  subordinate  officer,  nnd  the  mana- 
gers had  the  power  of  dismissing  him.  All  the  mana- 
gers, save  the  first  and  second  defendnnts,  concurred 
in  dismissing  him,  and  in  doing  so  they  were  within 
their  right.  Where  a  domestic  tribunal  has  been 
appoint^  for  the  regulation  of  the  affairs  of  a  com- 
munity, the  Court  has  no  jurisdiction  to  interfere 
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with  its  decisious  if  it  acts  within  the  scope  of 
authority  and  in  a  manner  consonant  with  the  ordi- 
nary principles  of  justice.  Adtooatb  GnrKBjki*  ov 
Bombay  v.  Haix  Dbtakes 

[L  K  B^  11  Bom«,  X85 

SEIilOIOUS  INBTITXJTIOira 

See  Casus  under  Humu  Law — Ssitovr- 

HBST. 

See  Cases  vndbb   Mahoxedav    La^t — 
BhdoWmbnt. 

See  Cases  under  Bight  oe  Suit — Chakx- 
TIES     •        •    I.  Ii.  B.,  10  Mad^  875 

BELnTQUISHMEIFT  BT  BSIEL 


1. 


Belinquiahment  in  oonoider- 


ation  of  grant  of  maintenance.— Where 
executed  on  behalf  of  if  a  lidawinanu^  or  deed  of 
disclaimer,  disclaiming  all  right  to  an  estate  to  which 
he  was  one  o^the  hein-at-law,  upon  consideratiou  of 
receiving  a  monthly  allowance  for  midnienance,  and 
accepted  a  perwannah  securing  that  allowance  to 
himielf  and  his  heirs,  ~J7e7<i  t^t  the  ladswinamah 
and  the  perwannah  amounted  to  a  valid  contract  by 
which  the  parties  were  respectively  bound ;  and  that 
ladaninamah,  being  founded  on  good  consideri^ioo, 
was  binding  on  the  heirtf,  who  could  not  set  it  ande 
except  by  i^tuhiing  the  xnoney  which  had  been  paid 
in  advance  on  account  of  the  maintenance  allo^ranee. 
OoiCBAo  Bequx  «.  Nawab  Kajciv  ov  Bbnoax 

[M  W.  B.,  P.  C  SE8 


2. 


Belinquiahment  by  mother 


of  her  inter€iBt  in  property— ^n^Mj^ften^  emit  to 
reeorer  ettate  at  heirett  qf  ton, — A  widow,  being 
old,  presented  a  petiticrn  in  a  suit  by  her  daughter-in- 
laV,  a!B  guardian  of  the  former's  infant  son,  relinquish- 
ing all  her  rights  in  the  property  to  the  daughter- 
in-law  herself,  and  as  guardian  of  the  iu&nt.  The 
son  died,  and  the  mother  now  sued  her  daughterwin- 
law  for  possession  as  heiress  of  her  son.  Meld  that 
by  the  petition  the  mother  had  transferred  no  rights 
to  the  daughter-in-law  as  proprietor,  but'  that  the 
mother,  as  heiress  of  her  son,  was  entitled  to  the 
estate.    Udet  Eunwab  v,  Ladu     6  B.  I>.  B.,  SBBS 

[15  W.  B.,  P.  0. 16 
18  Moore's  I.  Al»  l$85 

Affirming  the  decision  of  the  lower  Court  in  Lado 

V.  OODEir  K<fONWUB 

[Agra^  F.  B.,  22:  BcL  1874, 17 

KBIiINQtri^MElir^,  DEIO)  OF— 

See  Hindu  Law— PABTrnoN— BBQuisins 
FOB  Pabtitiom    L  li.  B.,  1  MfUl,  81S 

[UB^SLA^ei 

See  BEeiSTBATiov  AOr,  s.  17. 

[lew^B^se 

9  BoQL,  2M 
L  I«.  B.,  90'Mia<L,  88T 
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BEliINQUISHMENT  OF  CliAIH. 

See  Adxubiok— Adxibbionb  nr  Stati- 
XBirro  AlTD  Plbapxngb. 

[16  B.  Ii.  B.,  10 

Ii.  &,  2 1.  A.,  118 

X  Ii.  &,  6  AU.,  895 

See  Plbadib — Authobitt  to  BDm 
CiiBNT  .    8  B.  Ifc  B.,  Ap.«  15 

[12  W.  B.,  279 

See  Cabbb  vsdsb  Rblibquibhxbht  ot,  or 
Ohibbiok  to  Sub  bob,  Pobtiok  op 
Claix. 

See  Cabbb  ubdbb  Waitbb. 


KBUNQtni 


;i:i;,ia^L 


T  OF  TBirUBS. 


1. 


See  Cabbb  uvdbb  LaitsiiDBd  abd  Tbb- 

AKT— ABAin>OiraiBllT--BELlKQI7l8HXBNT 
AND  SVBBBVDBB  OV  TBBTTBB. 

Iieaae  for  sp^ifLe  term— Je^ 


J£  of  1869,  #.  IB—TenanL-S.  19,  Act  X  of  1869, 
did  not  apply  to  a  raiyat  who  had  taken  a  lease  for  a 
specific  tenn.    Eabhbb  Sxnoh  r.  Ojtbabt 

[6  W.  B.,  Aot  X,  81 

2.  '  Contrret  for  dtffinite  speci- 
fied iBterest  in  land— J^of toe  of  relingitiehment 
—Act  XofJ859,  #.  19.^Held  that  the  provisions 
of  s.  19,  Act  X  of  1859,  were  not  applicable  to  a  les- 
see who  bad'contftLcted  for  a  definite  specified  interest 
in  the  land*  and  that  the  eonthu*t  or  leaite  must  regu- 
late the  whole  relationship  between  the  lessor  and 
lessee,  not  only  in  regard  to  the  time  of  commence- 
ment and  continuance,  bnt  also  in  regard  to  the  ter- 
mination of  the  holdUig.  Dwabxa  Dobb  «.  GOviTL 
BOBB lAgra,B^.9  2d 

8.. Contract  by  lessee   not  tb 

relinquish— ^c<  X  of  1869,  e,  19.^k  perpetual 
contract  by  a  lessee  for  his  heiiriB,  recitinj^  that  they 
shall  never  reTinqnish  the  joCe,  could  not  operate 
against  s.  19,  Act  X  of  1859,  which  enacted  that  any 
raiyat  ought  relinquish  hu  jote  if  he  did  v*  in  a  legal 
manner.  Qobal  Pal  CxowDRBt-  «.  TabivBb  Pbb- 
bhadGsobb  .    9W.Bh89 

4.   Proof  of  relinqtiishment— 

Onue  of  proof.'  Where  a  tenant  is  found  to  hare 
tricen  steps  re<)uired  by*  law  in  furtherance  of  his  in- 
tended relinquishment,  it  is  for  the  landlord  to  prove 
his  continued  possession  notirithstanding.  But  where 
it  is  found  that  Uie  tenant  has  not  gone  through  the 
necessary  stepsj  it  will  be  for  him  to  prove  tlmt  the 
landlord  took  pessession  of  the  land  and  enjoyed  the 
profits  by  holcfing  it  khas^  or  by  lettins  it  to  others. 
Ebbkhvb  «.  Bam  Coomab  B6t      .    8W.B^290 


6. 


—  Waiver  of  right  to  tenure— 


Failure  iotakeupmdi  land  qftet  eurvey  andaeeeee* 
menl — Forfeiture  of  claim^^A  person  who  fuls  at 
the  survey  to  take  up  mil  land,  which  he  held  with- 
out assessment  before  the  survey,  and  allows  it  to,be 
taken  up  by  another  cultivator  who  pays  the  assess- 
ment upon  it,  must  be  held  to  have  forfeited  his 
claim  to  such  land.  Balkbibhba  Gonira>  Gadoil 
v',  Kabatab  Sabhabax      .    8  Bom..  A.  C..  180 


BESLIiqrQXnSHMBNT     OF    TElTtTBB 

— continued. 


8. 


Belinquishment  by  mirasi- 


dar — JSffed  ofdeliterff  of  poeeeeeion  without  re' 
servation— Title,  Extinction  of—B,  a  mirasidar, 
addressed  a  radnama  to  the  mamlatdar,  resigning 
certain  miras  land  in  favour  of  L  (io  whom  ik  the 
same  time  he  delivered  possession  of  the  lands),  and 
containing  no  reservation  or  qualiBcation.  Held  that 
the  transfer  to  L  was  complete,  and  the  rights  of  B 
wholly   extinguished.     Tabaohabd    Pibohabb   «. 

I/AKBHXAK  BHABABI  •     I.  Ij.  B.»  1  BOUL.  91 


7. 


Bight  of  ijeet' 


ment — BoMtnama. — A  mirasidar  who  has  given  in  a 
rasinama  is  entitled  to  eject  the  tenant  put  in  pos- 
sesnon  of  nis  miras  lands  by  the  Collector^  provided 
he  sue  within  the  period  of  limitation,  and  the  razi- 
nama  contain  no  stipulation  whereby  he  expressly 
sbandons  his  miras  rights.  Joxi  Bhixbao  «.  Balv 
bik  Bapuji    .  .    I.  Ij.  B.,  1  Bom.,  208 

Belinqniehment 


after  mortgage.  Effect  of— Bight  of  trantferee— 
Mortgaged e  right — Sale  for  arreare  of  revenue. — 
J),  widow  of  a  Hindu 'mirasida#,  by. a  duly-registered 
dcMBd,  dated  the  24th  of  November  1809,  mortgaged 
the  miran  land  of  her  deceased  husband  to  B  M  for 
B150.  SubsequeiUy,  on  the  nth  July  1872^.  D  exe- 
cuted a  rasinaina  of  the  land  in  favour  of  B  &• 
Held  tbit  the  mortgage  bound  D*s  esttte  in  the 
mintsi  land  as  a  Hindu  widow ;  that  whether  the  pro- 
perty was  regarded  as  mirasl  or  as  that  of  an  ordinary 
occupant,  it  was  trttniferable  trader  s.  36  of  Bombay 
Act  I  of  1865 ;  that  whetl  D  executed  the  raiinama, 
there  was  nothing  left  in  her  to  relinquish  or  other- 
wise deid  with  more  than  the  equity  of  redemption ; 
that  consequently  B  O  took  nothing  by  the  rast- 
naima'  executed  in  his  favour  by  D  ex(^  thb  equity 
of  redtaiption.  Tarnc^nd  v.  Lakihman,  J.  X.  B,, 
1  Bomit  91,  distinguished.  The  distinction  between 
the  present  case  and  the  case  of  a  purchase  at  a  sale 
fot  arrears  of  Qovemment  land  revenue  is,  that  at 
such  last-mentioned  sale  the  porchaier  tafces  the  land 
disdisrged  of  all  encumbrances,  inasmueh  ais  the 
Qovemment  land  revenue  is  the  paMtmount  charge 
upoD  the  land.  Baxaosabbba  Mabilbbhwab  «. 
BBncBHoRAon  .    1. 1«.  Bl,  1  Ann.,  677 


9.  - 


19'otioe  of  relinquishttient— 

Sina.Aet  riIIofl869,  «.  20.S.  20,  Bengal  Act 
VIIl  df  1869,  does  not  apply  when  the  raiyat  holds 
under  a  leate  for  a  limited  peribd  which  has  expired. 
In  such' a  case  lio  written  n<^ee  of  reliAquishmenit  is 
necessary.    Tilak  Patak  t.  Mahabib  Pabdat 

[7  B  L.  B.,  Ap.,  11: 15  W.B.,464 

lO; Aet  X  of  19694 

9, 19, — ^Where  a  raiyat  holding  a  considerable  portion 
of  land  wishes  to  relinquish  a  portion,  he  must  spe- 
cify in  his  notice  what  portion  he  relinquishes  in  Order 
to  relieve  himself  of  liability  to  payment.    Habb£A 

SiBOAB  V.  DOOBaA  EaBT  MOZOOICDAB 

[11 W.  B.,  468 


U. 


Aot  X  qf  1869, 


t.  i9.— When  a  landlord  served  a  notice  on  an  oot- 
hQndi  rai^  that  unless  he  piud  at  an  enhanced  rent 
for  the  ensuing  year  he  was  to  quit  the  land,  andlthe 


N. 
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— concluded, 

laiyat  thereapou  intimated  to  the  landlord's  agent  his 
intention  to  relinquish  the  land,-  Held  that  there 
was  a  sufficient  compliance  with  s.  19,  Act  X  of  1859. 
Kbvivy  «.  I88UB  Chdudbb  Poddab 

[W.  B.,  1864,  Act  X,  9 


12. 


Jet  X  of  1869, 


1. 19— S^  19,  Act  X  of  1859,  did  not  imperatively 
require  an  applicatfon  for  service  of  notice  of  relin- 
quishment of  land  by  a  raiyat  to  be  made  totheCoHec* 
tor.  The  non-service  of  notice  by  the  Collector  can- 
not affect  the  rights  of  the  tenant,  if  he  can  prove 
that,  previous  to  his  application  to  the  Collector,  he 
had  given  actual  notice  direct  to  the  landlord  himself 
or  to  bis  authorited  agent.  The  application  to  the 
Collector  is  not  bad  because  it  was  not  made  in  the 
month  of  Chyet  preceding.  Ebskikb  v.  Rax  Coovab 
BoT  .  •        .  .    8  W.  B.,  320 

BEIiHTQIJISHMENT  OF,  OB  OMIS- 
SION TO  SUE  FOBk  FOBTION  OF 
CIaAIM. 


1. 


Splitting  canae  of  action — 


Aecid^f^fal  or  involuntary  omission — Mistakt 
Civil  Procedure  Code,  1869,  #.  7.--The  words  "if  a 
plaintiff  ri^linquish  or  emit  to  sue  for  any  poition  of 
his  claim,  a  suit  for  the  portion  so  relinquished  or 
omitted  i'hall  not  aft«'rwa*d8  be  enteitained,"  in 
8.  7,  Act  VIII  of  1859,  plainly  include  accidental 
or  intr4  luntary  omission,  as  well  as  acts  of  deliberare 
relinquishment.  The  correct  te»t  when  a  aecoLd  suit 
Ib.  brought  for  something  omitted  to  be  sued  for  in  a 
previ  1U8  suit  is  whether  the  claim  in  the  new  suit  is 
m  fact  founded  on  a  cause  of  action  distinct  from 
that  which  was  the  foundation  of  the  former  8uit» 
Where  a  suit  was  brought  for  a  large  amount  of  pro- 
perty, consisting  partly  of  Gk)Vfmment  paper  which, 
it  was  alleged,  had  been  fraudulently  appropriated 
by  the  defendant  and  the  plaintiff  obtained  a  decree* 
— Seld  (reversing  the  decision  of  the  High  Court) 
that  the  plaintiff  was  precluded  by  s.  7  of  Act  VIII 
of  1859  from  afterwards  bringing  a  fresh  suit  on 
a  piece  of  Government  paper  wh>ch  might  have  been, 
but  bj  mifitake  wss  not,  included  in  the  previous 
suit    BuzLooB  BvHErac  v.  SHUMsooinf issA  Bsami. 

JlTPOOITATH  Boss  V,  SHUMfiOOITVIIIA  BsaUK 

[8    W»  Bay   P*   O.f  8 

11  Moore's  I.  A.,  661 

S.  C.  in  Higfa  Court,  SBAVBOOinTiBSA  Bbgvk  v. 
BvzLUL  BoBiK         .  Marsh.,  286 : 2  Hay»  190 

The  suit  was  held  to  be  barred  on  the  test  lud 
down  in  this  case  in  Shib  Ebisto  Dab  «.  Abdool 
SoBHAB  Cbowdhbt  .  .16  W.  B.,  408 


2,  • — ■ • — Civil   Procedure 

Code,  1869,  s,  7 — Statement  of  intention  not  to 
relinquish.— The  words  of  s.  7  of  the  Civil  Procedure 
Code  were  imperative  against  the  splitting  of  a  claim 
into  parts.  The  coosequenors  of  an  infringement  of 
that  direction  were  rot  that  the  suit  which  does  not 
include  the  whole  claim  shall  for  this  reason  be  bar* 
red.  The  words  "in  bar  of  suit"  referred  to  any 
subsequent  suit  brought  for  the  portion  of  the  claim 
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omitted  in  the  prev'ous  suit,  and  not  to  such  previous 
suit  itself.  A  pi  -intiff  who  omits  to  sue  for  a  por- 
tion of  his  claim  stating  that  he  does  not  relinquish 
it,  but  means  to  sue  a^ain  for  it,  can  gain  nothing  by 
such  a  statement.  Neither  can  such  a  statement 
furnish  a  rc>ason  for  holding  the  first  suit  to  be  bar* 
red.  SooKDBB  Bbbbb  r.  Ebilloo  Mull  alias  Bax 
Lall  ......    2N.W«,90 


8. 


Suit  for  arrears 


of  rent  for  successive  years — Civil  Procedure  Code, 
1859,  s.  7.-S.  7,  Act  VlII  of  1859,  did  not  require  a 
plaintiff  having  several  distinct  causes  of  action 
against  one  defendant  to  comprise  them  all  in  '^ne 
suit  subject  to  the  hazard  of  forfeiting  all  those  not 
included  in  the  first  suit.  The  object  of  the  clause 
wan  oily  to  provide  against  splitting  a  cause  of 
action.  Sutto  Cbubk  Qhosal  «.  Obboy  Nubo 
Doss  .        •      '.    2W.  B.,  ActX,81 

DTABAX  v.  GoirBBB  SflUBKBB       .     8  N.  W.,  20 

Negligent    omis* 


sion  of  part  of  claim— Obligation  as  to  enforcing 
all  available  remedies, — ^The  7th  section  of  the 
avil  Procedure  Cede,  1859,  prohibits  the  splitting  of 
a  claim,  but  docs  not  require  that  all  remedies  by  suit 
on  all  the  securities  which  a  creditor  may  hold  be 
enforced  together.  If  a  plaintiff,  from  negligence  or 
other  cause,  omits  to  prefer  a  portion  of  his  claim 
which  seeks  to  charge  the  land,  or,  havy'g  preferred 
it,  is  content  to  accept  an  imperfect  adjudication,  or 
one  which  awards  him  only  a  portion  of  the  relief 
claimed,  he  cannot  afterwards  bring  forward  in  a 
fresh  suit  matter  which  might  well  have  been  then 
disposed  of.  MuiuK  Fuqubbb  Bukbh  v.  Laixbb 
Mabohub  Doss     .  .        .    2  N.  W.,  28 


6. ■ Fresh  suit  in  re* 

spect  of  same  subfect'matfer  —Civil  Procedure  Code, 
1869, 1.  7.— A  party  is  bound  to  brin$;  forward  his 
whole  case  in  respect  of  the  matter  in  litigation  and 
open  to  him  upon  the  points  for  decision  in  the  suit. 
He  cannot  abstain  from  relying  upon  nor  abandon  a 
Cpround  of  claim  which  is  in  question  and  proper  for 
consideration  and  decision  in  the  suit  and  afterwards 
make  it  a  causj  of  fresh  suit  in  respect  of  the  same 
subject-matter.  UdaiyaTbyab  e.  Eatama  Kaobi 
TAB 2Mad^l8I 


6. 


Omission    to  in- 


clude all  grounds  on  which  suit  is  based — Cieil 
Procedure  Code,  1869,  «.  7,— A  plaintiff  is  bound  to 
include  in  his  plaint  all  the  grounds  upon  which  his 
suit  is  based.  A  second  suit  upon  a  different  ground 
which  existed  before  the  commencement  of  the  first 
suit  would  not  be  allowed,  as  it  would  be  splitting  the 
cause  of  action.    Abhibam  Doss  v.  Sbibax  Dobb 

[8B.Ii.B^A«C.,421:  12W.B.,d8e 

Pbbhabubd  Oossambb  v.  Bax  Chubb  Dbb 

[20  W.  B.,  482 

7. Omission    to    sue 

far  all  rights  under  the  same  or  similar  titles—  Civil 
Procedure  Code,  1869,  s,  7,-8.  7,  Act  VIII  of  1869, 
required  that,  if  all  rights  arising  out  of  the  same 
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cause  of  actinn  were  not  sued  for  together,  the  portion 
abandoned  conld  not  be  lepapitely  ined  for  after* 
irardf  ;  but  it  did  not  enact  a  similAf  penalty  for  all 
rights  nnder  the  same  or  similar  titles,  the  right  to 
sue  for  which  may  require  different  issues  to  be  tried 
and  may  arise  under  different  dates  and  different 
causes  of  action,  and  the  defendants  as  to  which 
different  properties  may  be  either  only  one  party  or 
different  pnrties  altogether.  MOTHOOB  MOHUV 
MviTDUL  9.  Ehbmuitkitbbb  Dossbb 

C6  W.  R,  P.  C^  182 

8«0  Baichubbt  MmrsuL  «.  Mothoob  Mohuh 
MuNDUS  20  W.  B.,  P.  C^  460 


8. 


OmiMtiou  to  jmt 


forward  ease  in  full — Ciuil  Procedure  Code*  1869, 
e.  7. — A  plaintiff  suing  for  the  feoovery  of  land  is 
bound  to  put  forward  his  whole  case  at  (>nce,  and 
cannot  be  allowed  to  maintain  a  second  suit  for  the 
same  cause  of  action,  merely  by  alleging  that  the 
Collector's  order  sought  to  be  set  aside  is  of  a  differ- 
ent date  and  description  from  that  which  was  sought 
to  be  set  aside  in  the  former  suit.  Luohkvn  Dobs 
«.  Pbiag  Dutt  ...       2  Agra,  806 


9. 


C«r«7    Procedure 


Code,  J859,  «.  T^Title  retting  on  different  and 
dietinct  transactions, — The  fact  that  a  defendant's 
title  rests  upon  different  and  distinct  transact  ons, 
supported  by  distinct  and  separate  eridence*  does  not 
necessarily  imply  that  to  a  party  contesting  their 
title,  thert>  are  different  causes  of  action  warranting 
separate  suits.  Bax  Soovdub  Shaha  v.  Oblan* 
VBT 20W.B.,10d 


10. 


Civil  Procedure 


Code,  2869,  s,  7 — Dittinci  causes  of  action. —  S,  7 
of  Act  VIII  of  1869  applied,  whether  the  omission 
to  sue  had  been  the  result  of  knowledge  and  inten* 
tion  or  not.  The  test  as  to  whether  a  suit  was  barred 
by  a  7  of  Act  VIII  of  1859  was  whether  the  claim 
in  the  new  suit  was  in  fact  founded  on  a  cause  of 
action  distinct  from  that  which  was  the  foundation  of 
the  former  suit.  BrLwrrirr  Sivgh  r.  Chittah 
Sdtoh 8N.  W.,  27 


IL 


Omission  to  ash 


for  particular  relief— Civil  Procedure  Code,  1869, 
t.  7. — Q«<sfe~Whether  a  relinquishment  or  omission 
under  s.  7,  Act  VIII  of  1859,  extended  to  CNses  of 
omission  to  ask  for  any  particular  description  of 
relief  which  a  plaintiff  might  intend  to  seek  against 
the  parties  to  th^  suit  in  respect  of  his  cause  of 
action.     Sabbbb  Khan  v.  Ealli  Dois  Dbt 

[1 W.  B.,  190 


12. 


'  8u  it  hy  CO  'sh  arers 


some  of  whom  have  lefore  sued — Civil  Procedure 
Code,  1859,  s.  7.— Held  by  Ebhp,  J„  that  where,  as 
in  this  case,  four  suits  are  brought  with  the  common 
object  of  setting?  aside  the  sale  of  a  patni  talukh  by 
four  joint  tenants,  two  of  whom  are  not  estopped  under 
a  7,  Act  VIII  of  1859,  this  Court  cannot  in  equity 
declare  the  sale  to  be  good  or  bad  in  part,  but  must 
decide  as  to  whether  the  sale  is  to  stand  or  fall  for 

VOL.  IT 
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the  whole  talukh.  Per  AnriliiB,  J^— But  if  one  of 
the  jmnt  tenants  in  a  former  suit  claimed  a  2'anna 
instead  of  a  4-anna  share,  she  oannot  now  be  allowed 
to  supplement  hercUdm  or  take  interests  in  the  patni 
which  she  could  not  have  enforced  independently  of 
the  sale.    Bax  Chubv  Bvvdopadhta  v,  Dropo- 

XOTBB  DOIBBB  .  .      17  W.  B.,  ISfi 


18. 


Civil  Procedure 


Code,  1869,  «.  7 — Application  to  file  award, — The 
privileire  given  in  Act  VIII  of  185J>,  a  7»  to  a  plain- 
tiff in  a  suit  to  abandon  the  excess  of  a  claim  applies 
also  to  a  case  where  the  party  comes  in  with  an 
application  to  cause  an  arbitration  award  to  be  filed. 

IV  THB  MATTBB  OB  THB  PBTITION  OP  QbIBH  ChUV- 

SBB  Choobaxovbb.  Obibh  Chdbdbb  Choobaiconbb 
V,  Bbojonath  Bhuttaohabjbb     .    20  W.  B.»  60 

S.  7  of  Act  VIII  of  1859  was  held  to  be  appli- 
cable to  rent  suita  Bhabobooitdbbbb  v,  BHtrawAir 
Chuitdbb  Mozooxdab 

[W.  B.,  1864.  Aot  X.  88 

Pvbbhoo  Tbwabbb  V,  Baicjbawvv  Patuok 

[1 N.  W.,  66 :  Bd.  1878, 119 


14. 


Claims    arising 


out  of  same  cause  of  action-^- Simultaneous  suite — 
Civil  Procedure  Code,  1869,  s,  7, — Held,  wher« 
two  suits  were  instituted  simultaneously,  and  one  of 
such  suits  had  been  determined,  that,  assuming  that 
the  claims  in  such  suits  arose  out  of  the  same  cause 
of  action  and  should  have  been  included  in  one  suit, 
the  provisions  of  s.  7  of  Act  VIII  of  1859  were  no 
bar  to  the  entertainment  of  the  second  suit.    Kalb- 

BHAB  PaBBHAB  V,  JaGAV  NATH 

[L  It,  B.,  1  All.,  660 


16. 


Civil  Procedure 


Code,  ss,  43,68,  278,  280,  and  2^B—Iniervenor 
claiming  attached  property  by  two  separate  titles— 
Single  order  raising  attachment  -  Two  suits  by 
Judgment-creditors  for  declaration  of  their  right 
to  attach— Order  of  filing  of  suits,— A  plaintiff's 
causeof  action  consists  of  every  fact  which  it  would  be 
necessary  for  the  plaintiff  to  prove,  if  traversed,  in 
order  to  support  his  right  to  the  judgment  of  the 
Court  It  does  not  compi;}se  every  piece  of  evidence 
which  is  necessary  to  prove  such  fact,  but  every  fact 
which  is  necessary  to  be  proved.  Head  v.  Brown, 
L,  B„  22  Q,  B,  D„  128,  referred  to.  The  plaiutif^ 
holding  a  simple  money  decree  against  two  persons, 
B  B  and  M  B,  attached  in  execution  thereof  (a) 
their  judgment-debtors*  mortgagee  interest  in  a 
certain  mortgage ;  and  (ft)  a  house  said  to  belong  to 
their  judgment-debtors.  Against  this  attachment 
one  M  filed  objections  under  a  278  of  the  Code  of 
Civil  Procedure,  in  consequence  of  which  the  property 
was  released  from  attachment.  The  plaintiffs  there- 
upon brought  two  suits  under  s.  283  of  thn  Code  of 
Civil  Procedure,  one  in  respect  of  the  mortgagee 
interest  and  the  other  in  respect  of  the  house.  Held 
by  the  Full  Bench  (Aibkav,  J.,  dissentients)  that 
the  first  essential  of  the  plaintiffs'  cause  of  action 
was  the  order  made  under  s.  28J  of  the  Code  of  Civil 

11  B 
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Procedure,  and  that,  until  that  order  was  made,  they 
had  no  canse  of  action.  The  cause  of  action  was  the 
order  under  s.  280,  which  had  been  obtained  by  M, 
and  the  right  and  title  of  the  plaintifEs'  to  bring  the 
.subjects  of  attachment  to  sale  in  execution  of  their 
decree.  The  title  or  titles  which  the  defendant  might 
prove  formed  no  part  of  the  plaintiffs'  cause  of  action, 
nor  would  the  defendant's  allegation  of  different 
titles  in  herself  to  different  portions  of  the  property 
split  up  the  plaintiffs'  cause  of  action  into  different 
and  distinct  causes  of  action.  Similarly  the  fact  that 
the  plaintiffs'  judgment-debtors  held  or  were  alleged 
to  hold  portions  of  the  property  under  different  titles 
would  not  split  up  the  plaintiffs'  cause  of  action  into 
different  causes  of  action.  S.  43  of  the  Code  of  CItII 
Procedure  has  notlung  to  do  with  the  eTidence  which 
may  be  necessary  or  may  be  produced  to  support  or 
defend  a  cause  of  action  or  with  the  desire  of  a  plain- 
tiff to  bring  more  suit  than  one,  or  with  the  devolu- 
tion of  title  where  the  cause  of  action  relates  to  land 
or  oilier  kind  of  property.  In  the  above  case  coose- 
quently  s.  43  of  the  Code  barred  the  later  of  the 
plaintiff's  two  suits.  Held  also  that,  where  two  suits 
ate  filed  on  the  same  day,  it.  must  be  presumed,  until 
the  contrary  is  proved,  that  they  were  presented  and 
admitted  in  the  order  in  which  their  numbers  appear 
in  the  register  of  civil  suits  prescribed  by  s.  68  of  the 
Code  of  Civil  Procedure.  Kaleehar  Frcuad  v. 
Jagan  Nath,  I,  X.  /^.,  1  AIL,  $50 ;  Appatami  v. 
Bamatami,  I,  L,  M»,  9  Mad,,  279 ;  and  Duncan 
Brothers  Sf  Co,  v.  Jeetmull  Oreedharee  Lall» 
l.Z.M,  19  Calc,  872,  referred  ta  Zahur  ffusain 
Vm  Muhammad  Hasan,  Weekly  Notes,  AIU(1S88J, 
i^>  and  Muhammad  Ibrahim  Khan  v.  Sahib-ul- 
lah  Khan,  Weekly  Notes,  AIL  flS86J,  J 13,  over- 
rtiled.  Per  Aiehav,  J.— Although  it  was  the  single 
order  in  the  execution  department  which  necessitated 
the  plaintiffs'  bringing  their  suits,  the  plaintiffs'  real 
causes  of  action  were  the  separate  transactions  entered 
into  by  the  judgment-debtors  with  the  objector  under 
s.  278  of  the  Code,  and  they  were  therefore  entitled 
to  bring  separate  suits.    Musti  r.  Bhola  Bah 

[I.Ii.B.,16AlL,165 


16. 


/St  mil  Hail  0  0  111 


suit*  for  halante  of  account  after  settlement  — 
Civil  Procedure  Code,  1882,  s.  ^3.— Upon  a  settle- 
ment of  accounts  between  plaintiff  and  defendants, 
R 3,986-6-9  was  found  due  by  the  defendants,  who 
agreed  to  pay  the  same.  They  gave  to  plaintiff  an 
order  on  their  agents  to  pay  H2,600  from  the  profits 
of  certain  land,  and  prrmisci  to  pay  the  balance 
within  a  month.  Plaintiff  filed  two  suits,  one  for 
B2,600  and  the  other  for  the  balance  of  the  debt. 
Defendants  pleaded  that  bcth  suits  should  be  dis- 
missed, as  brought  in  contravention  of  the  require- 
ments of  B.  43  of  the  Code  of  Civil  Procedure.  The 
lower  Courts  held  that  there  were  two  distinct  causes 
of  action,  and  decreed  both  claims.  Seld,  on  second 
appeal,  that  plaintiff  had  only  oae  canse  of  action, 
and  that  the  decree  in  one  of  the  suits  must  be 
reversed.    Apfasaxi  v.  Bahabami 

[I.  Ii.  B.,  9  Mad.,  878 
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17. 


'Suit  for  reoeipi 


security  for  advance — SuU  for  balance  of  aceommt^ 
— A  8*ied  B  for  recovery  of  a  receipt  which  had  been. 
deposited  by  the  former  with  the  latter  as  security  for 
a  certain  advance  of  money.  Held  that  he  was  ncut 
thereby  debarred,  under  i.  7,  Act  VII J  of  1859, 
from  bringing  a  suit  for  the  balance  due  on  the 
whole  account  between  them.  Hedhi  Ullkb  Khah* 
r.  Mahoxbd  Wajid  Ullbb 

[1 N.  W.,  Fart  II,  10:  EcU  1873,  70 


SuU  for 


dme 


la 

in  account  book  ^Addition  of  claim  for  saitte 
due  on  hath'chiita — Civil  Procedure  Code^  1859^ 
s.  7— Civil  Procedure  Code,  1877,  #.  84, — ^Where  a 
plaintiff  originally  sued  for  a  certain  sum  npoa  his 
khatta  books,  and  an  objection  was  taken  by  the  defen- 
dant that  he  ought  to  have  sued  upon  a  certain  hath- 
chitta,  whereupon  the  plaintiff  amended  his  plaint  by 
suing  for  the  amount  admittedly  due  upon  the  hath- 
chitta,  in  addition  to  the  amount  he  clahued  upon  his 
khatta  bonks,— feZc^  that,  when  the  plaintiff 
amended  his  plaint  by  suing  upon  the  hath-cfaitta 
his  causes  of  action,  which,  when  the  suit  was  origins 
ally  framed,  were  distinct,  became  united ;  that  there 
was  no  "relinquishment"  in  tbeorigioal  soit  within 
the  terms  of  Act  VIII  of  1869,  s.  7  (with  whidi 
s.  43,  Act  X  of  1877,  corresponds),  and  that  the 
plaint  was  rightly  amended.  Baic  TAKBry  Eoov- 
Doo  V.  HosaBur  Bitksh      .  I. !«.  B.,  8  Cale.,  786 

[2  C.  li.  B.,  386 


19.  -  -  Civil  Proeedt 

Code,  1382,  s.  48  —Suit  to  etncel  release,  obtained 
by  duress,  of  all  claims  etyainst  defendants,  and  to 
recover  amount  of  one  swih  claim  no  bar  to  suhse- 
quent  suits  upon  other  causes  of  action  so  released^ 
— On  the  1st  July  1878  thei'e  was  a  settlement  of 
accounts  between  the  plaintiff  and  defendantai,  and  a 
debt  was  acknowledged  due  by  the  latter  to  the  fonner, 
and  on  the  same  day  the  plaintiff  and  defeudanta 
entered  into  a  trading  partnership  which  was  carried 
on  till  August.  On  the  »Oth  September  the  def endauta 
extorted  a  release    from  the  plaintiff  whereby  the 
phuntiff's  claims  against  them  arising  out  of  the  two 
transactions  mentioned  and  all  other  transactionB  be- 
tween them  were  released.    On  the  23rd  November 
the  plaintiff  brought  a  suit  against  the  defendanta* 
and,  in  the  plaint,  after  stating  the  faot  of  the  settle- 
ment of  Ist  .July  1878,  the  biuanoe  found  due  theretn 
to  the  plaintiff,  the  extortion  of  the  release,  and  the 
misappropriation  of  the  sums  due  to  the  plaintiff  by 
the  defendants  as  the  cause  of  action,  prayed  for 
cancellation  of  the  release  and  for  recovery  of  the 
amount  due  to  the  plaintiff  by  the  defendants  under 
the  settlement  of  1st  July  1878.     Held,  in  a  suit  to 
wind  up  the  partnership  of  July  and  August  1^8, 
that  the  plaintiff  was  not  bound  by  s.  43  of  the 
Code  of  Civil    Procedure  to  have    included    in  his 
former  suit  his  claim  arising  out  of  that  partnership 
and  that  the  former  suit  being  in  substance  a  suit 
upon  the  account  stated  on  Ist  July  1878,  and  not 


(  ^r  ) 
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f^  damages  for  extorting  the  r«!lease»  was  no  bat  to 
the  present  salt.    Subbatta  r.  Vbvkatbsappa 

[L  Ii.  B.,  6  Mad.,  48 

— —  Accretion  to  land 


-20. 

—Citil  Proeedurt  Code,  1859,  t.  J?.— The  plaintiff 
sued  for  a  certain  specified  quantity  of  land  as  being 
between  specified  boundaries.  On  measarement»  how- 
ever, it  was  found  there  was  more  land  within  those 
boundaries  than  the  plaintiff  claimed.  He  obtained  only 
a  decree  for  what  be  claimed,  though  he  had  cUdmed 
all  the  land  up  to  the  boundary  (the  river)  on  one  side  t 
the  excess  was  deducted  on  that  side.  Meld,  revers- 
ing the  decision  of  the  High  Court,  that  a  subsequent 
suit  in  which  he  claimed  land  which  had  accreted  to  the 
excess  portion  which  was  not  deoreed  to  him  in  the  for- 
mer suit  was  not  barred  bys.  *J,  Act-  YIII  of  1859. 
Fabalwav  SuroH  v.  Mahbssub  Buskh  Sivgh. 
Hahbsbux  Bvs8a  Sivgh  p.  Mbohbuxk  Si^gh 

,      .     [9  B.  Ii.  B.,  150 :  16  W.  B.,  F.C.,  5 

S.  C.  in  High  Court,  MEeHBABiTK  Sivgh  o.  Ho* 
bbssub  Bukbh  Singh     .  .6  W.  B.,  211 


21. 


Ctrt7  Prooedmre 


Code,  1882,  «.  43 — Breaches  of  one  term  in  a  con- 
tract,  how  sued  updn'-^Cante  of  action — Contract, 
— Per  Gabth,  C,J. — A  claim  for  the  price  of  gcods 
sold  is  a  cause  of  action  of  a  different  nature  from  a 
claim  for  damages  for  non-acceptance  of  goods  pur- 
suant to  a  contract.  Sudi  claims,  therefore,  altiiough 
arising  under  one  and  the  same  contract,  may  be 
sued  upon  separately,  s.  43  of  the  Code  of  Civil 
^&ocedure  notwithstanding.  Per  Wilbon.  J. — 
\\hero  there  ij  one  contract  for  the  purchase  of 
goods  and  the  purcliaser  takes  some  of  the  goods,  but 
breaks  his  contract  in  part  by  not  paying  for  the 
goods  he  takes,  and  in  part  by  not  taking  and  paying 
for  the  remainder,  and  both  breaches  occur  before 
any  suit  is  brought,  the  claim  of  the  person  suing  is 
one  arising  out  of  one  cause  of  action ;  and  the  wnole 
claim  must  be  included    in  one  suit.    Anpbbson, 

WbIGHT  &  Co.  r.  KALAGABLA  SUBJIKABAm 

[I  Ii.  B,  12  Calc,  838 


2a 


Civil  Procedure 


Code,  1882,  t.  M-^Breaehee  of  the  tame  contract 
hew  eued  upon  —  Contract, — Where  a  oontmot  for  the 
sale  and  purchase  of  gaods  is  broken  by  the  piicohaser, 
in  part  by  refusal  to  take  delivery  and  in  part  by 
rdnsal  to  pay  for  go)ds  delivered,  both  breaches 
hftving'  occurred  before  any  suit  is  brought,  the 
vendor  is  debarred  by  s.  'A  of  the  Code  of  Civil 
Procedure  from  bringing  two  suits  against  such 
purchaser,  his  claim  being  one  arising  out  of  one  cause 
ol  ac'tion  and  based  on  one  and  the  same  contract. 
The  view  taken  by  Wiisoir,  J,,  in  Anderson,  Wright 
4'  Co,  V.  Kalagarla  Smrjinarain,  L  i.  S„  12  Ca/o„ 
389,  approved.  Pbthbbam,  C.J^— '•The  whole  of 
the  claim  which  the  plaintiff  is  entitled  to  make  in 
respect  of  the  cause  of  action"  in  a  43  means,  iu  the 
above  case,  the  entire  claim  which  the  plaintiff  has 
against  the  defendant  at  the  time  the  action  is 
brought  in  respect  of  any  failure  or  failures  to 
accept  and  pay  for  goods  purchased  of  him  by  the 

TOL.  ir 
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SION TO  SUXS  FOB,  PORTION  OF 
CliAIM  —eontinued, 

defendant  under  one  contract,  and  the  whole  of  such 
claim  must^be  includecl  in  one  action.  Pbistbbp.  J. 
—The  expression  **  cause  of  action"  is  to  be  construed 
with  reference  to  the  substance  rather  than  tho  form 
of  the  action.  The  claim  in  %oth  4he  above  dees 
being  for  damages  on  account  of  breaches  of  the  dsme 
contract,  s.  48  read  with  the  illustratioa  debars  the 
plaintiff  from  bringing  two  suits.  Dckoan  Bbothbbb 
&  Co.  V.  JBBTMirsL  Gbbxdhabbb  Lall 

[L  Zi.  B.,  19  Calo.,  872 


28. 


Suit  f^r  denfur' 


rage — Civil  Procedure  Code,  18(^9,  s.  7%— In  a  suit 
for  demurrage,  the  cause  o{  action  being  the  deteii- 
tion  of  a  boat*  plaintiff  ifi  hound  to  sue  for  the  whoje 
of  the  demurrage  4ue^;  failing  to  claim  a  portion,  he 
is  barred  by  a.  7,  Act  VIII  of  1860,  from  suing  sub- 
sequently for  sudi  purtion.  Hunghboo  Masjhbb  p. 
Gtabak  Nubdeb  .  •    1^  W^.B.,  268 


24. 


Cfti7  Procedure 


Code,  1877,  s.  ^—Snit  for  dctmages  for  tcrongfut 
dismissal, — A  suit  having  been  broaght  in  a  Small 
Cause  Court  for  damages  laid  at  fi400  for  wrongful 
dismissal,  a  decree  was  given  for  fi75  per  mensem, 
the  amount  of  wages  wMch  had  been  agreed  on,  up 
to  the  filing  of  the  plaint,  the  Judge  intimating  that 
for  damages  accraing  after  the  filing  of  the  plaint 
further  suits  month  by  month  might  be  brought. 
Two  suits  were  accordingly  broaght  for  the  two 
months  next  succeeding  the  date  of  the  first  suit,  and 
decrees  were  obtained.  The  High  Court,  upon  an  ap- 
plication made  by  the  defendant,  set  aside  these  de- 
crees on  the  ground  that  after  the  first  suit  no  fur> 
ther  suits  could  I.e.    SixPsox  «.  Clbguobv 

[6  C.  Ii.  B,  01 

26.  : Suit  for  damages. 


— Subsequent  suit  against  another  wrong-doer  for 
the  same  ^or^.— Where  a  plaintiff  had  sued  for  and 
obtained  cbmages  against  one  of  several  persons  who 
had  joined  together  in  defaming  his  character, — BeUt 
(Pbabbof,  J,,  dissenting)  that  a  similar  ^uit  by  tUe 
plaintiff  against  another  of  such  wrong-doers  would 
not  lie;  and  that  the  cause  of  action  in  both  suits 
being  identical,  and  satisfaction  having  been  obtained 
in  one,  the  other  was  barred  by  virtue  of  s.  7»  Act 
VIII  ot  1859.  Madud  Ali  Khak  «.  Saxbbu  Ahmbd 
Khak  alias  Ku3CM(7B  Khan         .    4  N.  W.,  142 


26. 


Civil  Procedure 


^f^  -^   W  —      —     -     _  w  ^^     ^      w  -—  ^a  «^  WWW    Wm 

Code  (1882),  s,  43— Two  successive  suits  for  dam^ 
ages  for  tort — Trespass  on  land—  Concersion  if 
moteahUe  lying  on  land—Orounds  of  attack, — 
Defendants  having  forcibly  taken  po  session  of  plain- 
tiff's land  upon  which  was  (I)  standing  timber,  and  . 
(8)  logs  of  timber  lying  >tored  on  the  ground,  plaia- 
tiff  had,  in  a  prior  »uit,  recovered  possesuon  and  dan^ 
ages.  Subsequently  to  the  institution  of  snch  prior 
'suit,  defendants  (1)  cut  and  removed  certain  standing 
trees,  and  (2)  removed  the  lo^t  which  lay  stored  on 
the  ground.  Upon  plaintiff  bringing  a  second  suit  to 
recover  damages  on  both  g^unds,  objection  was  iai«ed, 
(1)  as  to  the  standing  timber,  that  plaintiff's  remedy 
vv«s  under  a  244  of  the  Civil  Procedure  Code,  and  {2\ 

11  V  a 
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MM  to  the  logs»  that  a  claim  for  their  value  might  have 
been  included  in  the  former  tait,  unce  "their  con- 
vertion  was  elf et  ted  when  the  plaintiff  was  dispoesessed 
of  the  land  upon  which  they  lay,  and  that,  under 
8.  48>  no  c  Him  <  onld  now  be  mad**  in  respect  of  them. 
Held  (1)  that  the  proceeds  obtained  from  cutting 
and  removing  saleab  i  timber  on  the  laud  were  in  the 
nature  of  me»ne  profit^,  and  these  having  been  t^l^en 
nnce  the  institution  of  the  previous  salt,  plaintiff 
could  recover ;  (2)  that  a  trespass  on  a  piece  of  land 
is  by  itself  no  proof  of  any  conversion  of  moveables 
lying  upon  the  land  at  the  time  that  the  trespass 
takes  place ;  that,  notwithstanding  plaintiff's  eviction 
from  the  land,  possession  of  the  timber  lying  stored 
upon  it  should  be  presumed  to  have  continued  in  him 
in  the  absence  of  pn  of  of  any  act  on  the  part  of  the 
defendant  with  special  reference  to  such  timber  and 
showing  unequivocally  that  the  plaintiff  was  entirely 
deprived  of  the  use  of  them  j  and  that  conversion  of 
the  logs  was  not  effected  by  the  trespass,  but  only  by 
their  removal  subsequently  to  the  institution  of  the 
previous  suit ;  and  (8)  that  the  causes  of  action  now 
relied  on  were  therefore  different  from  those  relied  on 
before,  and  the  previous  suit  did  not  operate  as  a  bar 
to  the  present  claim  under  s.  43  of  the  Civil  Pro- 
cedure  Code.    Mon  v.  Ayuthbaman 

[L  Ii.  IL,  32  Mad.,  197 


27. 


Suit    for   dam' 


aaes.'-On  the  27th  Joist  1286  F.S.  (2nd  June  1879) 
the  plaintiff  brought  a  suit  to  recover  damages  for  the 
breach  of  a  contract  on  the  part  of  the  defendant  for 
not  having  made  over  possession  to  him  of  certain 
leasehold  properties,  the  damages  claimed  being  for 
the  profits  accrued  due  for  the  year  1283  F.S. 
(1875-76).  In  this  suit  he  obtained  a  decree.  On  the 
21st  .lout  1287  F.S.  (14th  June  iSSO)  the  phOntiff 
brought  another  suit  against  the  defendant  to  recover 
damages  for  the  profits  accrued  for  the  years  1284, 
1285,  and  1286  F.S.  (18:6.77  to  1878-7»).  Seld 
that  the  plaintiff  should  have  Included  the  damages 
for  the  years  1284  and  1285  (1876-77  and  1877-78) 
in  his  former  suit,  and  that  he  was  debarred  by  s.  43 
of  Act  X  of  1877  from  including  in  his  second  suit 
any  portion  of  his  claim  for  images  which  had 
ai  crued  due  at  the  time  of  the  institution  of  his  first 
suit,  and  for  which  he  had  omitted  to  sue  ;  but  that 
he  was  entitled  to  recover  damages  for  the  year  1286 
(1878-7P).  Taruck  Chunder  Mookefjee  v.  FanchM 
Mohini  Dthya,  I.  L.  £.,  6  Cale.,  791,  followed. 
Shio  SvmKUB  Sahot  v.  Hbidhoy  Nabaik 

[L  li.  B.,  9  Calo.,  143 :  12  C.  Ii.  B.,  84 

Meld  by  the  Privy  Council  on  appeal  that  the 
High  Court  had  rightly  decided  that,  in  regard  to 
Act  X  of  1877,  s.  43,  the  plaintiff  could  not  recover 
so  much  of  the  profits  as  had  already  accrued  at  the 
date  of  the  institution  of  the  prior  suit,  inasmuch  as 
the  claim  in  respect  of  such  profits  might  have  been 
included  therein,  rix,,  the  profits  for  the  two  years 
1284  and  1285  F.,  which  bad  expired  when  that  suit 
was  brought.  Madak  Mohav  Lal  r.  Lala.  Shbo- 
aAVKuSAEAi     •       •    I.  Xi.  B.,  12  Calo.,  482 
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Suit  for  valwB  of 


cattle — Subsequent  suit  for  damageefor  takiwp  them 
away. — A  person  suing  for  the  value  of  cattle  ille* 
gaily  taken  away  should  include  in  his  plaint  what- 
ever claim  he  wishes  to  make  in  respect  of  damages 
caused  to  him  by  the  defendant's  wrongf ut  act,  and 
cannot  afterwards  maintain  a  new  suit  for  any  dam- 
ages which  he  might  haye  claimed  in  the  former  suit. 
MoHUBUT  MuvDUL  V.  Shoobbvdbohath  Bot 

[4  W.  A.,  S.  C.  C.  Bet,  20 

28. Civil  Procedure 

Code,  1S59,  s,  7 — Suit  for  damagee  after  euit  for 
recovery  of  proj^rtg.—  A  suit  for  damages  for 
wrongful  detention  of  property  (in  this  case  a  cart 
and  bullocks  seized  in  execution  of  decree  against 
another  partly)  is  barred  under  s.  7,  Act  VIII  of  1859, 
after  a  decree  in  a  former  suit  for  the  recovery  or 
value  of  the  same  property.    PnvJa  «.  Oodoy 

[18W.B.,887 


80. 


Civil  Procedure 


Code  (Act  XIV  of  1882),  at.  18,43— Damages.— In 
September  1886  the  plaintiff  sued  in  a  Munsif 's  Court 
certain  defendants  for  possession  of  one  bigha  of 
land,  and  for  damages  for  the  cutting  and  carrying  of 
certain  paddy  from  such  land  on  the  if &rd  DMember 
1 885.  This  suit  was  disoiissed  on  the  ground  that 
no  dispossession  had  taken  place,  the  plaintiff  being 
referred  to  a  Small  Cause  Court  for  his  damages.  No 
appeal  was  msde  against  this  decision.  In  March 
lh87  the  plaintiff  sued  these  defendants  in  the  Mun- 
sifs  Court  for  possession  of  5  bighas  6  cottabs  of 
land  and  for  me«>ne  profits,  and  obtained  a  decree  fsr 
possession  of  3  bigbas  6  cottabs  of  land  with  mesne 
profits:  possession  of  the  1  bighn,  the  subject  of 
the  suit  of  1886,  being  mduded  in  the  8  bighas 
6  cottahs  decreed.  He  subsequently  sued  the  same 
defendants  in  a  Small  Cause  Court  for  damages  for 
.the  pnddy  cut  and  carried  on  the  28rd  December 
1885.  Held  tlat  such  suit  was  not  barred  by  either 
B.  18  or  8.  48  of  the  Civil  Procedure  Code.  Maha.- 
BBEB  Sura  v.  Ba^bhajjah  Sha 

[X  lu  B.,  16  Calo,  646 


dL 


Suit  for  mesne 


profits  after  setting  aside  sale  for  arrears  of  rent — 
Subsequent  suit  for  rents  wrongly  collected. — At  a 
sale  for  arrears  of  rent,  A  became  the  purchaser  of  « 
certun  patni  talukh.  B,  whose  patni  right  had  been 
sold,  sued  for  and  obtained  a  decree  for  reversal  of 
the  sale  on  the  ground  of  irregularity.  In  the  mean- 
time, A  had  committed  defsult,  and  the  patni  was 
again  sold  for  nrrears  of  rent.  The  zamindar  drew 
out  from  the  Collectorate  the  amount  due  to  him.  C, 
who  had  bought  B'b  right,  title,  and  interest  in  his 
decree,  now  sued  A  for  recovery  of  the  surplus  pio* 
ceeds  of  sale  in  the  hands  of  the  Collector,  and  ob- 
tained a  decree.  He  afterwards  sued  A  for  mesne 
profits  for  the  time  during  which  he  was  in  possession 
of  the  patni  talukh.  This  was  a  suit  by  C  against  A 
for  recovery  of  the  amount  drawn  out  by  the 
samindar,  on  the  gronnd  that,  in  consequence  of  A 
having  collected  the  rents  from  the  talukh,  which 
were  to  go  towards  payment  of  the  rent  due  to  the 
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zamindar,  and  haviDg  fraudnlently  withheld  sach 
payment^  he  had  sustained  damage  to  the  extent  of 
the  amount  taken  by  the  zamindar.  Held  that  the 
suit  ^'M  barred  by  s.  7»  Act  YIII  of  1859.    Tauhz 

PSABAD  GhOSB  V,  EHUDUKAin  DaBI 

[6  B.  la.  n.,  184: 18  W.  B.,  261 

Tabini   Paabad  Qhobb   tr.   Baohab   Chajtdba 
Baitsofadhata 

[5  B.  Ii.  B.,  187  note :  18  W.  B.,  205 

82.  Suit  for  refund 

of  exce99  payment  of  rent — Civil  Procedure  Code, 
1859, 1.  7. — A  recovered  from  B,  under  the  terms  of 
his  lease,  a  refund  of  the  excess  of  rent  paid  by  him 
in  respect  of  the  years  1861,  1862,  and  1868.  While 
that  suit  was  pending,  B  recovered  from  A  rent  at 
the  same  rate  in  respect  of  the  three  succeeding  years. 
Seld  that  A  was  entitled  to  bring  another  suit 
against  B  for  damages  in  respect  of  the  excess  of  rent 
paid  by  him  during  the  years  subsequent  to  the 
institution  of  the  prior  suit.     NiLXAHi  SmaH  v. 

AVirUNDAFBABAI)  MOOEBBJBB 

[1 B.  Ii.  B.,  F.  B.,  97 :  10  W.  B.,  F.  B^  41 

88.  Suite  for  mesne 

projlte, — Mesne  profits  claimed  for  a  period  of  dis- 
possession are  essentially  damages,  the  ground  upon 
which  the  plaintiff  in  any  case  is  entitled  to  ask  for 
them  being  the  wrongful  conduct  of  the  defendants 
in  dispossessing  and  keeping  them  out  of  possession ; 
and  every  suit  brought  to  recover  mesne  pn^ts  must, 
by  Act  VIII  of  1859,  s.  7«  include  the  whole 
claim  arising  out  of  the  cause  of  action  which  g^ves 
the  ground  for  the  claim.  BoOKMiirBB  Eobb  v. 
Bajc  TOHUL  Boy  .    21W.B.,  228 

Bak  Bitctvn  Audo  0.  Bax  Chuvdbb  Pak 

[  26  W.  B.,  118 

84. . Suit  for  meene 

projite  and  poseettion—Suhsequint  suit  for  mesne 
jfHT^ts.—The  plaintiff  brought  a  suit  for  possession 
of  Undwith  mesne  profits.  The  suit  was  dismissed. 
He  appealed  on  the  question  of  possession  only,  and 
obtidned  a  decree  for  possesion  without  any  mention 
of  mesne  profits,  and  in  execution  of  the  decree  he 
obtained  possession.  Held  that  a  subsequent  suit  to 
recover  mesne  profits  from  the  date  of  the  decree  for 
the  period  of  six  years  next  before  the  commencement 
of  the  suit,  exclusive  of  the  period  the  plaintiff  was  in 
possesion,  was  not  barred  by  s.  7  of  Act  VIII 
of  1869.    Pbatap  Chajtdba  Bubva  v.  Swabsaxati. 

SWABKAXATI  v.  PbATAF  ChaITDBA  BUBUa 

[4  B.  Ii.B^  F.BL,  118: 18  W.  Bw,  F.  B.,15 

85. Civil  Procedure 

Code,  1S59,  ss,  7, 8, 9, 10— Cause  of  action,  Including 
uihole  claim  arising  out  of— Mesne  profits.  Suit  for 
^'Possession,  Suit  for,— Under  s.  7,  read  with 
as.  8,  9,  and  10  of  Act  VIII  of  1859.  a  plamtiff 
niing  for  mesne  profits  of  land  is  not  precluded  from 
afterwards  muntaining  a  suit  for  possession  of  such 
land.  Pratap  Ckandra  Burua  v.  Swamamagi, 
4  B,  L,  E„  F,  B.,  lis,  commented  on.  Hokohub 
Lall  r.  OouBi  SmsxuB     .  X  Xi.  B.«  9  Calc.»  288 

[12C.Ii.B.,484 


BEXjINQUISHACBNT     of,     OB     OMIS- 
SION    TO    SU3B    FOB,   POBTION   OF 

CJjAJM.— continued. 


So. 


Civil  Procedure 


Code,  s.  43 — Claim  for  mesne  profits  received  prior 
to  date  of  former  suit  for  land, — Where  a  suit  to 
recover  Uuid  was  brought,  and  no  claim  was  made  for 
mesne  profits  received  prior  to  date  of  plaint,— iTs/^l 
that  8.  48  of  the  Code  of  Civil  Prccedure  was  a  bar  to 
a  subsequent  suit  for  such  mesne  profits.  Vekkoba 
«.  SuBBAvirA  I.  Ij.  B«9  11  Mad.9 151 

87. -' '    Civil  Procedure 

Code,  1882,  s,  43— Suit  for  land  and  mssne  profits 
after  dismissal  of  suit  for  mesne  profits  of  same 
land, — A  leased  certain  land  to  B,  The  lease  expired 
in  1877.  B  continued  to  hold  over  and  refused  to 
accept  a  fresh  lease  from  A,  A  sued  B  in  lh82  for 
mesne  profits  for  three  years,  but  did  not  claim 
possession  o{,the  land.  The  suit  was  dismisse*)  on 
a  preliminary  point.  A  then  sued  B  to  recover 
possession  of  the  land  and  mesne  profits.  It  was  argued 
that  A'b  claim  to  the  land  was  barred  by  s.  43  of  the 
Code  of  Civil  Procedure,  because  he  omitted  to 
claim  the  land  in  the  former  suit  for  mesne  pr<K 
fits.  Held  that  the  suit  was  not  barred. 
TiBUPATi  V,  Nabasimha  .    L  li.  B.»  11  MacL,  210 

88. Ctri7  Procedure 

Code,  «.  43 — Claims  for  possession  and  mesne 
profits — Distinct  claims — Separate  suits — Joinder 
of  causes  of  action — Civil  Procedure  Code  (Act  XIV 
of  1882J,  s,  44, — Claims  for  the  recovery  of  posset* 
non  of  immoveable  property  and  for  mesne  profits 
are  distinct  claims,  and  separate  suits  will  lie  in 
respect  of  each  claim.  8.  44  of  the  Code  of  Civil 
Procedure  merely  permits  the  joinder  in  one  suit  of  a 
chdm  for  recovery  of  immoveabfe  property  with  one 
for  mesne  profits  in  regard  to  the  same  property. 
Kishori  Lai  Bog  v.  Sharut  Chunder  Motumdar, 
I,  L,  E„  8  Calc,  693:  10  C,  L,  B.,  359;  Mon 
Mohun  Sirkar  v.  Secretarg  of  State  for  India, 
I,  L»  R„  17  Calc,  968  ;  and  Madan  Mohun  Lai  v. 
Lata  Sheosanker  Sahai,  L  L,  B.,  12  Calc,  482, 
referred  to.  Venkoba  v.  Subbanna,  I.  L,  B., 
11  Mad,,  ISlt  dissented  from.  Lalbssob  Babui  v. 
Janei  Bibi  X  Ii.  B.,  19  Calc,  616 

89.  Civil  Procedure 

Code  flA82J,  ss,  43  and  44-- Claim  for  possession 
and  for  mesne  profits  arising  out  of  one  cause  ofae^ 
tion — Suit  for  possession — iifuhsequent  suit  for  mesne 
profits. — Where  a  plaintiff  sued  for  possession  of 
immoveable  property  upon  a  forfeiture,  and  for  rent 
in  respect  of  the  said  property  up  to  the  date  of  the 
alleged  forfeiture,  and  having  obtained  a  decree, 
snbMquently  brought  a  separate  suit  for  mesne 
profits  including  the  period  from  the  date  of  the  for- 
feiture to  the  date  of  the  institution  of  the  former 
suit, — Held  that  the  daim  for  mesne  profits  for 
the  period  abovementioned  was  barred  by  s*  48  of 
the  Code  of  Civil  Procedure.  Laiji  Mai  v.  Hulasi, 
I.  L.  B„  3  All,  660,  and  Venkoba  v.  Subbanna, 
L  L.  B.,  11  Mad,,  151,  referred  ta  Mbwa  Kfab 
t.  Bavabsi  Pbasad  I.  Ii.  B.,  17  AIL,  688 

40  Civil   Procedure 

Code,  1859,  «.    7— Suit  for  mesne  profits.— The 
plaintiffs,  having  been  dispossessed  of  a  tank  and  o£ 
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land  on  its  bankiy  recovered  poneMion  by  a  lait 
under  Act  XIV  of  1859,  b.  15.  Tbe  defendants 
then  institoted  a  civil  snit  for  determination  of  title, 
in  which  the  plaintiffs  were  successful.  The  plain- 
tiffs on  the  22nd  Cheyt  1277  (8rd  April  187^  insti- 
tnted  a  snit  for  the  recovery  of  the  value  of  fish  taken 
by  the  defendants  on  the  27th  Bysack  1276  (8th 
Vay  1869),  the  day  of  dispossession;  but  the  snit 
was  eomprcmised.  The  plaintiffs  dow  claimed  mesne 
prcfits  with  reference  to  fish  and  f^ass  appropriated 
by  the  defendants  from  Ist  Bysack  1277  to  7th  Bhadro 
1278  (L2th  April  18  0  to  22nd  Aug:ust  1871).  Held 
that  the  present  claim  for  the  period  preceding  22nd 
Cheyt  1377  (th«  date  of  the  former  suit,  was  barred 
•by  Hot' VIII  of  1859,  s.  7;  that  the  previous 
tanitm^  w«]l  as  the  present  were  really  suits  for  dam- 
'■ges;  and  that  the  previous  suit  an4  compromise 
xmght  to  have  included  all  cUums  of  the  plaintiffs 
•arising  out  of  the  dispossession.  Sabv  Sikdab  v. 
Kaxalitpdt  SiBDAB  S8  W.  IL,  424 


•' 


41. 


Civil  Proeednre 


CodSf  1877,  #.  ^^8^t  for  megnB  profitt,— The 
v^lai«iiffs.su6d«the.delsndaiits  for  possession  of  the 
land  upon  which  certain  trees  stood,  and  for  such  trees, 
statipg  tbi^t  on  the  19:h  June  1879  the  defendants  had 
intemred  with  their  possession  of  such  trees  and  had 
wrongfully  taken  the  fruit  thereof.  The  plaintiffs 
subsequently  sued  the  defendants  for  the  value  of  the 
fruit  upon  such  trees,  alleging  that  on  the  19th  June 
1879  th^,  defendants  had  wrongfully  taken  such 
fruit.  Held  that,  as  the  cause  of  action — ue,,  the 
taking  of  such  fruit— was  in  bothi  suits  identical, 
and  the  plaintiffs  not  having  claimed  the  value  of  such 
fruit  as  mesne  profits  in  the  first  suit,  the  second  suit 
was  barred  by  the  provbions  of  s.  48  of  Act  X 
of  1877.    Dbbi  Dial  Sivoh  v.  Ajaib  Sivg-h 

[X  I..  B.,  8  AU.,  648 

42. Civil  Proeednre 

Codp,  1859,  s,  7 — Suit  for  poeeession^Snhseqneni 
snit  [for  meene  ftrofite^^S,  the  plaintiff's  guardian, 
Jfti|4,  j>»  the  husband  p(  Jf,  ope  of  .the  defendants  in 
the  suit,  held  a  mouzah  in  eqiul  ibates.  8  sold  the 
^half  stiare  heldby  ^er- to  if^-wasfi  portion  of  the 
^mouzah  being  in  the  possession  of  the  other  defen- 
'  dants,  8  and  D  sued  them  to  recover  it  and  also  for 
mesne  profits,  and  obtained  a  dccr^.  The  defendants 
appealed,  whereupon  8  filed  a  solehnamah.  The 
decree  was  upheld,  however,  by  the  lower  Appellata 
Court.  In  special  appeal  the  Sudder  Court  refused 
to  give  the  renouncing  plaintiff  any  decree  for  mesqio 
pn^ts  of  a  share.  The  plaintiff,  who  had  then  come 
of  age,  was  ^ not  represented,  in,  the  litigat^n  in  the 
Court.  Shortly  afterwards  he  sued  8  and  Jf  to  set 
iuide  the  sale  to  M.  and  obtained  a  decree.  On  J/% 
death,  21  obtained  possession  of  the  land  which  had 
been  the  subject  of  the  suit  by  8  and  D.  The  plain- 
tiff now  sued  to  recover  a  half  share  of  the  land  sued 
for  by  8  and  D,  and  of  the  mesne  profits  recovered 
or  recoverable  by  3f  tinder  the  decrees  of  the  Sudder 
Court  and  the  lower  Courts,  and  to  set  aside  the 
H^ehnamah.     Seld  that  as  to  if  the  suit  was  not 


BSIirtrQUISHKEHT     OF,     OB    OXIS- 

satCTT  TO;>mrpB  fob,  pobtiok  of 

CIiAIJC — coniimned* 

haired  by  v  7,-  Act  VIII  of  1859.    Bamiochio^ 
Lall  v.  Qoobpbbbhab        .        .     6  K.  W^  17JI 

48.       -  Civil  Proeedw^ 

Code,  1877,  #.  4S  — Suit  for  recovery  of  tflMipr«- 
able  property — Mesne  profits— Mort^aye — Specific 
performance  of  contract — Compeneatiou,— According 
to  the  terms  of  a  mortgage,  possession  of  the  mort- 
gaged property  was  to  be  delivered  to  the  mortgages, 
and  he  was  to  take  the  mesne  profits.  The  mort- 
gagor refused  to  deliver  poasession  of  the  property,  and 
the  mortgagee  sued  him  to  enforce  specific  perform- 
ance of  the  contract  to  deliver  possession,  and  ob- 
tained a  decree.  At  the  time  this  suit  was  brought, 
the  mortgagee  had  been  kept  out  of  possession  of  the 
property  for  two  years,  during  wUch  time  the  mort- 
gagor had  taken  the  mesne  profits.  The  mortgagee 
subsequently  sued  the  mortgagor  to  recover  the  mesne 
profits  of  the  mortgaged  property  for  those  t«o  years. 
Held  Ithat,  as  the  mortgagee  might  in  the  former 
suit,  in  addition  to  seekhig  the  specific  performance 
of  the  mortgageHpontract,  have  asked  forsueh  mesne, 
profits  by  way  of  compensation  for  the  breach  of  it ; 
and  as  {he  claim  for  possession  and  mesne  profits 
were  in  respect  of  the  same  cause  of  action, — rts.,the 
breach  of  the  contract  to  give  possession,— the  second 
snit  was  barred  by  the  provisions  of  s.  48  of  Act 
X  of  1877.    Lalji  Hax  v.  Hulasi 

[I.  Ij.  B.,  8  All.,  660 


44. 


Snit  for  deelara* 


tion  of  title — Right  to  poetession. — The  fact  that, 
at  tbe  time  when  the  purchaser  of  certain  lands  sue^ 
with  a  view  of  confirming  his  title  to  the  land  undef 
his  purchase,  for  a  decree  declaring  such  title,  he  w^ 
in  a  position  to  have  sudd  for  possession  of  the  lands, 
was  no  bar  under  the  provisions  of  s.  7,  Act  VIII 
of  1859,  to  his  subsequently  suing  for  possession  of 
the  same.    ToLSi  Bam  v,  Oavga  Bax 

[L  I..  Bw,  1  AIL,  262 


45. 


Bight  to  posses- 


sion— Snit  for  declaration  of  title — Civil  Proce- 
dure Code^  1869,  >.  7. — D,  being  able  to  sue  for  the 
possession  of  certain  property,  omitted  to  do  so,  and 
sued  in  the  first  instance  only  for  a  declaration  of  her 
right  to  such  property.  The  Court  refusing  to  make 
any  such  declaration,  on  the  ground  that  she  odnl^su^ 
for  prssession,  D  then  sued  for  possessioti.*  ffeld  thak 
the  second  suit  wa#  not  barred  by  s.  7^  of  Act  Vlft 
of  lb&».    DArSo-^.  Kbbho  Bai         *    '   •'         ,    *, 

46.  ^ • : — ..GnU^dhMlara- 

tiom  of  title — Snhrequeni  snit  for  possession— iO^l 


Procedure  Code,  1882,  #.  ^— When  »,s«it  lor  a  df* 
claration  of  title  and  confirmation  of  possession  of  oec- 
tMu  land  has  been  dismissed  on  the  ground  that  the 
plaintiff  was  not  in  possession  of  ](he  land  at  the  tin^ 
of  instituting  the  suit,  a  subsequent  suit  on  the  saii\B 
title  to  recover  possession  is  not  barred  under  s.  43 
of  the  Civil  Procedure  Code.  A  cause  of  action  ooQ« 
sists  of  the  circumstances  and  facts  which  are  allegol 
by  the  plaintiff  to  exist,' and,  ivhich,  if  proved,  wiB 
entitle  Idm  to  the  relief  or  to  some  part  of  the  relief 
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prayed  for,  and  is  to  be  sought  for  within  the  foar 
corners  of  the  plaint.  Jibunti  Naih  Kkan  v.  Shih 
Natk  Chuckerhnttsf,  I.  L,  JEt.,8  Cale„819.  followed. 

NOKOO  SlKGH  MO.SDA  «.  AVAITD  SuTOH  MoVDA 

[I.  L.  B.,  12  Calo.,  291 

47.  Civil  Proced%r§ 

Code,  1877,  #.  4S— Splitting  remedies- Suit  /or 
declaration  of  title  and  for  possession— Suhseqnent 
suit  for  possession, — Vihere  a  previous  suit  for  a 
declaration  of  title  and  confirmation  of  possession  of 
certain  land  has  been  dismissed  on  the  ground  that 
the  plaintiff  was  not  in  possession  at  the  time  of 
filing  the  suit,  a  subsequent  suit  on  the  same  title  for 
recovery  of  possession  of  the  land  is  not  barred  under 
8.  48  of  the  Code  of  Civil  Procedure.  Butloor  Ro- 
heem  v.  Shnmsoonnissa  Bsffum,  11  Moofe's  J.  A„ 
661,  discussed.  Jibuhti  Nath  Khan  r.  Shib  Nath 
Cbuckbbbuttt 

LI.  L.  B.,  8  Calo.,  819 :  10  C.  L.  B ,  687 

KOMOLA  Eamiity  Dbbia  v.  Lokb  Nath  Eub 
LL  li.  B.,  8  Calo.,  826  note :  11  C.  Ii.  B.,  188 


48. 


Ctci7  Procednre 


Code,  s,  48  — Splitting  remdeies— Suit  for  decla* 
ration  of  title  and  for  possession — Subsequent  suit 
for  postetsion, — Where  a  previous  suit  for  a  decla- 
ration of  title  to  immoveable  property  has  been  dis- 
missed on  the  ground  that  the  plidntiff  was  not  in 
possession  at  the  time  of  filing  the  suit>  a  subsequent 
suit  on  the  same  title  for  recovery  of  possession  of 
the  land  is  not  barred  under  s.  43  of  the  Code  of  Civil 
Procedure.  Jibunti  Nath  Khan  v.  Shib  Kath 
Chuokerbutty,  L  X.  B„  8  Calc,  619,  followed. 
MoHAir  Lal  «.  BiLASO       .    I.  Xfc  B.,  14  AIL,  612 


49. 


Ciril  Procedure 


Code,  1869,  s.  7^ Suit  for  declaration  ef  right  to 
share— Suit  for  share,— X  former  suit  brought  by 
th«  daughter  of  one  of  four  brothers  of  a  joint  Hindu 
family  against  her  uncles  for  a  declaration  of  her 
right  to  a  share  in  certain  bond-debts  due  to  the  joint 
estate  (in  which  suit  she  obtained  a  decree)  is  not 
identical,  under  s.  2  or  7,  Act  VIII  of  1859,  with  a 
•absequent  action  brought  by  the  same  plaintiff 
against  the  same  defendants  for  a  distinct  share  in 
certain  moneys  which  the  defendants  had  since  realiied 
upon  the  bond-debts  and  had  appropriated  to  them- 
selves, a  fresh  cause  of  action  accruing  to  the  plain- 
tiff from  the  time  of  such  appropriation.  BimODA 
SOOBDUBBB  DOOSBB  r.  BaJ  BulLOB  SbH 

[18  W.  B.,  202 


60. 


Civil  Procedure 


Code,  1877,  s.  48Suit  for  declaration  of  tight — 
Subsequent  suit  for  possession, — In  December  1 878 
S,  a  Hindu  widow,  in  possession  by  way  of  main- 
tenance of  a  certain  est^  of  which  B  owned  one- 
third  and  P,  B  and  8  one-tldrd  jointly,  made  a 
gift  thereof  to  N,  H  died  In  January  187^^  In 
February  1879  B,  P,  B,  and  S  joined  in  suing 
N  fat  n  declaration  of  their  proprietary  right  in 
two-thirds  of  the  estates  and  to  have  the'£ed  of 
gift  set  aside.    The  Court  treated  the  suit  as  one  for  a 


BEIJirQtTISHHSKT  OF,  OB  OHI8- 
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mere  declaration  of  right,  and  dismissed  it  with  refer* 
ence  tp  s.  42  of  the  Specific  Belief  Act,  1877,  on  the 
ground  that  the  plaintiffs  had  omitted  to  sue  for 
possession,  althongh  they  were  able  to  sue  for  it.  In 
November  1879  B,  P,  B  and  S  again  joined  in 
suing  N,  claiming  possession  of  two-thirds  of  the 
estate,  and  to  have  the  deed  of  gift  set  aside.  Per 
Stuabt,  C.J., and  Stbaight  and Old7IBIjD,  JJ.,that 
the  causes  of  action  in  the  two  suits  bemg  different, 
the  second  suit  was  not  barred  by  the  provisions  pf 
s.  43  of  the  Civil  Procedure  Code.  Per  Ttbbbxl, 
•7.,  that  the  plain tifCs  being  entitled  to  only  one  remedy 
in  the  former  suit,  the  provisions  of  s.  4^  were  not 
applicable  to  the  second  suit.  Kam  Sbwak  Singh 
r.  Nakohbd  Sibgh    .         .    I.  Ij.  B.,  4  AIL,  261 


61. 


--  Civil  Procedure 


Code,  1859,  ss.  7  and  16— Declaratory  decree — 
Subsequent  suit  for  consequential  relief— Civil 
Procedure  Code  (Act  X  of  1877),  s,  48,—lhe  plain- 
tiffs brought  a  suit  to  have  themselves  declared 
entitled  to  an  account,  and  obtained  such  a  declara- 
tory decree  without  asking  for  or  obtaining  any  conse- 
quential relief.  Tbe  defendants  took  no  steps  to 
render  an  account,  and  the  plaintiffs  brought  ancther 
suit  against  them  *  for  theitmountof  such  Company's 
papers  and  other  debts  that  might  be  found  due  by 
the  defendants  on  an  adjustment  of  accounts."  Held 
that  the  plaintiffs  were  not  barred  from  bringing 
such  a  suit,  s.  15  of  Act  VIII  of  1859  being  intended 
to  modify  the  provisions  of  s.  7  of  the  same  Act. 
Tulsi  Bam  r.  Qwga  Bom,  J.  X.  B.,  1  A 11^  98i2^ 
followed  and  approved.  Ealidhuk  Chvttapa- 
DHTA  r.  Sbiba  Kate  Chuttapabhta 

[I.  Ii.  B.,  8  Calo.,  483:  U  C.Xk  B.,  67 


62, 


Ciril  Procedure 


Code,  1969,  s,  7— Declaratory  decree— Suit  for 
possession  of  immoveable  property — Belinquish* 
ment  qf  part  of  claim— Act  VJ II  of  1859.  s,  16^ 
"  Beli^."—}n  1868  B  m«de»  it  wss  alleged,  a  gift 
of  a  zamindari  estate  to  K,  In  1869  B  died*  and 
K'n  name  was  recorded  in  the  rerenue  registers  in 
the  place  of  JS's  name  in  respect  of  the  estate.  In 
1870  K  died  and  her  daughter  S  applied  to  have 
her  name  recorded  in  the  revenue  registers  in  respect 
of  the  estate.  M,  t^e  illegitimate  son  of  B,  objected, 
claiming  to  have  his  name  recorded.  His  ob- 
jection having  been  disallowed  and  S'b  name  having 
been  recorded,  Jf,  in  1876,  sued  5  for  a  declaration 
of  his  proprietary  right  to  the  estate,  and  on  the  29th 
June  1878  obtained  such  declaration.  In  January 
1880  M  sold  a  moiety  of  the  estate  and  in  Decem- 
ber 1880  S  sold  the  entire  estate.  In  February 
]  881  If 's  transferees  sued  S  and  her  transferee  for 
possession  of  the  moiety  of  the  estate  transferred 
to  them  by  M,  Held  by  the  Full  Bench  (Stvabt, 
C.J.,  dissenting)  that  such  suit  was  not  barred  by 
the  provisions  of  s.  7  of  Act  VIII  of  1859  by  reason 
that  M  had  omitted  to  claim  in  the  snit  of  1876 
posscESiem  of  the  estate.  Darbo  v.  Ketho  Bai, 
I,  L.  B.,  2  All,,  366,  and  Kalidhun  Chattur- 
padhya  v.  Shibo  Nath  Chutiurpadhya,  J.  X.  B,, 
8  Calo,,  48S,   followed.     Seld  by  Stuabt.,  C,J,, 


f 
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tbat  such  snife  mm  barred  by  the  proviaioiiB  of  i.  7 
of  Act  VIII  of  1859  by  reasan  of  sacb  omifliioQ. 
Darbo  r.  Ketho  Rat,  1.  L.  JZ.,  2  AIL,  3oS!  dbtia- 
gniihed.  The  meaning  of  the  term  "relief"  ex- 
plained, and  tht^  diitindion  between  it  and  the  term 
"  canae  of  action  '*  pointed  ont.  Sasauti  «.  EmrJ 
Bbhaki  Lal    •  /  I.  Ii.  B.9  5  A11.9  346 


68. 


Civil  Procedure 


Code,  lf^59,  1.  7— Fraud— Cause  of  action,— 8,  as 
one  of  the  heirs  of  his  brother  M,  sned  the  tons  of 
M,  the  other  heirs  of  M,  for,  amongst  other  things, 
a  declaration  of  bis  right  to  share  in  the  rights  and 
interest  of  if  as  the  mortgagee  under  a  deed  of 
mortgage,  which  he  valued  at  the  principal  sum 
advanced  under  the  mortgage, — viz,,  115,600, — 
stating  his  cause  of  action  to  be  obstruction  caused 
by  the  sons  of  Jf  to  lus  shariag  in  M'b  estate.  He 
obtained  a  decree  declaring  his  title  to  the  share 
daimed.  L,  one  of  the  sons  of  M,  had  fraudulently 
concealed  from  and  kept  8  in  ignorance  of  the  fact 
that  previously  to  the  suit  he  had  realized  68,624 
under  the  mortgage.  On  this  fact  coming  to  S^b 
knowledge,  he  sued  the  sons  of  Jf  to  recorer  his  share 
of  that  sum.  Reld  that  the  second  sait  was  not 
barred  by  s  7  of  Act  VIII  of  185^.  Bulwani  Sin^^h 
T.  Chittan  8ingk,  3  N.  W„  27,  followed  and 
observed  upon.    Laohmav  Siwoh  v.  Sakwal  Snran 

[I.  I^  B.,  1  All.,  643 


64. 


Civil  Procedure 


Code,  1869,  e.  7—8eparate  eautes  of  action.— S.  7 
of  Act  VIII  of  1859  required  that  every  suit  should 
include  the  whole  of  the  claim  arising  ont  of  the 
cause  of  action,  meaning  the  whole  of  the  claim 
arising  out  of  the  cause  of  action  upon  which  the 
suit  was  brongh*,'  not  that  every  suit  should  include 
every  cause  of  action  or  every  claim  which  the  plain- 
tiff had  against  the  defendant.  Accordingly,  where 
a  plaintiff  had  sued  to  obtain  his  share  of  an  estate 
in  land,  in  consequence  of  having  been  wrongfully 
dispossessed  by  the  defendant,  whom  he  afterwards 
in  the  present  suit  sued  for  his  share  of  personal 
propvrty,  being  entitled  to  both  under  a  will,  it  was 
held  that  the  subsequent  suit  was  not  barred  by 
reason  of  the  non-claim  in  the  prior  one.  The  clum 
in  respect  of  the  personalty  had  not  arisen  out  of  the 
cause  of  action  which  existed  in  consequence  of  the 
wTongf  nl  dispossf  ssbn ;  the  case  was  not  lik^  one  of 
the  conversion  of  several  things  $  and  the  causes  of 
action  were  distinct.  Buzlur  Ruheem  v.  Shameoon* 
nitta  Begum,  11  Moore* t  I,  A.,  551,  referred  to. 
PXTTAPiTB  Raja  v,  Susiya  Bav 

[I.  Jj.  B.,  8  Mad.,  620 

S.    C.  BAJAH   07  PiTTAPVB    V.    YbHKATA  MAHI* 
PATI  SUBTA     .  .  .     Ii.  B.,  12  L  A.,  116 


66. 


Civil  Procedure 


Code,  1882,  «.  dS—Mahomedan  law—8uceeeeion  of 
a  Mahomedan  widow  hy  local  custom  to  a  life* 
interest  in  the  estate  of  her  husband — Cause  of 
action  in  her  suit  for  dower  distinguished  from 
that  in  her  suit  for  such  estate* — A  decree  in  a  suit 
brought  by  a  Mahomedan  widow  agunst  the  brother 


8ION    TO   SUB   FOB, 
CIiAIM  -comlinued. 


POBTIOS    OF 


of  her  deceased  husband,  declaring  her  ii^ht  to 
possess  for  life  the  estate  of  the  latter  in  aceordanee 
with  a  proved  local  custom  with  an  order  for  powcs 
sioo,  was  affirmed.  A  decree  in  a  suit  previoiialy 
brought  by  the  widow  against  the  same  defendant  for 
her  dower  gave  no  occasion  for  the  appUcatioo  of 
s.  48  of  the  Civil  Procedure  Code,  having  been  made 
upon  a  cause  of  action  disdnct  from  that  on  which 
the  present  suit  was  founded.  Raja  of  Pittapmr  v. 
Venkaia  Mahipati  Surga,  7.  L.  R^  8  Mnd.,  690  : 
L,  R.,  19  L  A.,  119,  referred  to  and  followed. 
Mahoxbd  Biabat  Au  v.  Habiv  Bahit 

[L  Ii.  B.,  21  Gala,  167 
Ii.  B.,  20 1.  A.»  166 


66. 


SuU    for 


pertjf  bg  person  having  a  right  intwocapaeilie*. — 
J  had  a  right  to  share  in  a  certain  estate,  as  an  heb 
to  her  father,  and  also  as  an  heir  to  her  brother. 
She  transferred  such  right  by  sale  to  if.  M  sned  S, 
who  had  acquired  the  whole  estate  by  purchase  at 
sales  in  execution  of  decrees  against  the  other  heirs 
of  J'b  brother,  for  J'%  share  as  one  of  her  brother's 
h&n  in  such  estate,  and  obtained  a  decree.  M  then 
sued  8  for  J*%  share  as  one  of  her  Other's  heirs  in 
such  estate.  Held  that  H  was  debarred  from  bring- 
ing the  second  suit  by  the  provisions  of  s.  48  of  Act 
X  of  1877.    Shapxatuitibsa  v,  Shib  Sahai 

[I.  Ii.  B.,  4  AIL,  171 


67. 


Civil  Procedure 


Code,  1859,  «.  7 — Different  causes  of  action — Suit 
for  possession  of  land— Subsequent  suit  for  trees. — 
in  1869  P  brought  a  suit  against  his  grandmother 
K  and  another  person  for  possession  of  a  piece  of 
land  which  P  alleged  had  descended  to  him  from  Ida 
grandfather.  In  1870  P  sued  the  said  K  and  one 
S  for  some  trees  which  he  also  claimed  by  rig^ 
of  inheritance  from  his  grandfather.  Meid  that  the 
causes  of  action  in  the  two  suits  by  P  were  different, 
uiz„  unlawful  alienations  by  E  of  the  respective 
properties,  the  subject-matter  of  the  different  suita. 
8.  7,  Civil  Procedure  Code,  requires  that  every  suit 
should  include  the  whole  of  the  claim  arising  from 
the  same  cause  of  action;  but  although  the  Civil 
Procedure  Code  allows  of  chdms  arising  £rom  dSfferent 
causes  of  action  being  included  in  the  same  phdnt, 
there  is  no  provision  of  law  which  makes  it  Obliga- 
tory on  the  plaintiff  to  do  so.  Paaoji  Budabji  r. 
Bndabji  Bhimbhai  .9  Bom^  267 


6a- 


— — -Separate  suits  for 

property  acquired  under  one  sale- deed — Cieil  Phs* 
cedure  Code,  ss,  42,  48,— R  purchased  two  hoaaea 
under  the  same  sale-deed.  Four  years  afterwards  he 
sued  for  possession  of  one  of  tibe  houses*  •llfyng 
that  .he  had  been  dispossessed  by  the  ancestor  of  the 
defendant.  Subsequently  he  sued  the  same  defendant 
for  possession  of  the  other,  alleging  that,  at  the  time 
when  he  instituted  the  former  suit,  he  had  already 
been  dispossessed  of  the  house  now  in  question^  and 
by  the  same  person.  Held  that,  although  the  plain* 
tyf  *s  title  to  both  houses  rested  on  the  title  acquired 
by  him  under  one  and  the  same  sale-deedi  yet  the 
cause  of  action — rts.,  his  ouster  from  the  two  houMi 
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on  different  occasions  —  gave  rise  to  two  separate  causes 
of  action,  which  he  was  not  bound  to  joia  in  the 
former  snit,  there  bdng  nothing  in  the  Civil  Proce- 
dure Code  to  compel  him  to  do  so.  Jardine,  Hkinner 
4*  Co,  Y,  Shama  Soonduree  Delia,  IS  W.  R.,  196, 
and  Ram  Sunder  Saha  v.  Delanney,  80  W.  B„  108, 
referred  to.    Biatatullah  Ehav  v.  Nasis  Ehait 

[I.  I«.  B.,  6  AIL,  616 


59. 


■Suit  6y  hetr  after 


4uU  by  his  father  for  tame  cause  of  action,— A  suit 
by  nn  heir  on  the  same  cause  of  action  on  which  a 
suit  was  previously  brought  by  his  father,  and  for 
property  which*  though  different,  might  hare  been 
included  in  thai  suit*  is  barred  by  s.  7,  Act  VIII  of 
1859.  SooBUJ  Pbbbhad  Tbwaby  r.  Sahbb  Laix 
Tbwabt 8W.B.,26 


60. 


-Civil    Procedure 


Code  fl8S2J, «.  43  -  EelinquishmeiU  by  guardian  of 
minor  of  pari  of  claim — Huhsequent  suit  for  part 
relinquished. — While  plaintiff  wns  a  minor*  his 
guardian  had  sued  for  and  obtained  a  decree  for 
arrears  of  shrotriem  in  respect  of  Faslis  1290  and 
12^1.  Having  aitHined  his  majority*  pluntiff  now 
sued  for  similar  arrears  alleged  to  be  due  in  respect 
of  the  previous  Faslis  1387. 1288*  and  1289*  contending 
that  «the  relinquishment  of  a  portion  of  a  claim  in  a 
suit  b^  a  guardian  could  nob  preclude  a  suit  for  the 
portion  relinquished  from  being  subsequently  brought* 
on  the  attainment  of  his  majority*  by  the  person  on 
whose  behalf  the  guardian  had  acted.  Held  that  it 
cannot  be  said  that  s.  4»  of  the  Code  of  Civil  Proce- 
dare  has  noai'plication  to  a  suit  in  which  the  plaintiff 
is  a  minor.  The  acts  of  a  guardian  in  the  conduct 
of  n  suit  must  be  upheld  unless  it  be  shown  that 
they  were  unreasonable  or  improper.  Oopal  Bao  v, 
Kabasinga  Bao  X  L.  B.,  22  Mad..  800 

61.  ■ ■ —  Civil  Procedure 

Code,  1359,  s,  7 — Suits  for  proper tv  purchased  at 
different  times. — ^A  former  suit  for  a  share  of  property 
purchased  in  the  name  of  G,  one  of  the  members  of 
a  joint  family  which  claimed  it  to  be  joint  property* 
d(^s  not  bar  the  plaintiff  from  suing  for  other  of  the 
family  property  which  was  bought  in  the  name  of 
M,  another  of  the  members,  at  another  time,  tl&e 
latter  claim  being  no  part  of  the  claim  arising  out  of 
the  cause  of  action  in  respect  of  the  pro}>erty  first 
mentioned  so  as  to  come  within  the  meaning  of  Act 
YIII  of  1859,  s.  7.  Bahbvbbt  Mokdul  v,  mo- 
TBOOB  MOHUN  MoiTSUL         20  W.  B*«  F.  C.«  460 

62. Suit  for  share  of 

property  not  included  in  former  suit  because  the 
permission  of  Oovemment  was  necessary  to  sue. — 
The  phunriff  brought  a  suit  in  1860  against  the 
defendants  to  recover  his  share  in  the  joint  family 
property.  The  present  claim,  which  was  for  a  share 
in  the  rents  of  certain  inam  lands,  also  joint  family 
property,  was  not  incladed  in  the  soit  of  1^60.  At 
the  date  of  the  former  suit  the  land  in  rtspeet  to 
which  the  present  suit  was  brought  was  subject  to 
the  piovisiouM  of  Kegulation  IV  of  1831,  and  the 
Civil  Courts  had  no  jurisdiction  to  try  the  suit  in 
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respect  to  such  land  without  the  permission  of  the 
Government.  It  did  not  appear  that  the  plaintiff 
had  applied  to  the  Government  for  permission  to  sue. 
Meld  that  the  plaintiff  was  not  precluded  by  s.  7  of 
the  Civil  Procedure  Code  from  maintaining  the  present 
suit.  Meaning  of  the  words  "  cause  of  action  "  dis- 
cussed..   PaTTABAYY  MiTDAU  V,  AUPIXULA  MlTPAlil 

[5  Mad.,  418 

6d. Separate  claims  in 

same  right — Civil  Procedure  Code,  1859,  #.  7. — 
Where  the  plaintiff  claimed  by  right  of  inheritance 
for  partition  of  one  out  of  a  numl^r  of  villages  left 
by  his  ancestor,  and  the  lower  Court  dismused  the 
claim  as  untenable  under  s.  7,  Act  VIII  of  185^*— 
JSeld  that  that  section,  though  it  might  operate  as  a 
bar  to  any  future  claim  by  plaintiff  for  partition  of 
the  remaining  villages  by  right  of  inheritance,  could 
not  be  held  to  bar  the  present  claim.  Chob  Singh  v. 
Bahadoob  SnraB        ...       1  Agra,  56 


64. 


Suits  for  property 


possessed  under  different  rights — Distinct  causes 
of  action. — Where  a  lessee  in  one  case,  after  resuming 
certain  rent-free  lands  on  behalf  of  his  landlord, 
retained  them  in  his  own  possession,  and*  in  another 
case,  retained  portions  of  land  which  he  had  obtained 
by  way  of  len^,—Meld  that,  though  the  lessor's  title 
to  recover  was  the  same,  the  causes  of  action  were 
entirely  distinct.  Dooboa  Naih  Boy  Chowdhby 
V.  BoT  Ealbb  Nabain  Box  24  W.  B.,  212 


65. 


Suits  by  heir  to 

cancel  alienations  made  at  various  times. — ^A  widow 
of  a  deceased  Mahomedan  alienated  her  hnsband's 
property  by  two  deeds  to  different  persons  at  different 
times.  A  suit  was  brought  by  the  heirs  of  the  de- 
ceased, first  to  set  aside  the  second  alienation,  and 
then  a  second  suit  to  cancel  the  first  alienation. 
Held  that  s.  7*  Act  VIII  of  1859*  did  not  bar  the 
second  suit.  The  heir's  cause  of  action  against 
different  alienees*  who  have  acquired  possession 
under  alienations  made  at  different  times  and  under 
different  circumstances,  was  not  one  and  the  same^ 
the  question  of  right  of  succession  to  the  deceased 
and  widow's  comp^enoy  to  alienate  arising  equity 
in  both  the  cases  notwitiistanding.  It  was  not  obli- 
£^t>>ry  on  the  heirs  to  make  all  the  alienees  parties  to 
the  first  suit  upon  pain  of  fwfeiting  all  future  right 
of  suit  against  them  by  reason  of  such  omission. 
Jbhas  Bbbbb  v.  Saiyuk  Bax 

[1  Agra,  F.  B.,  109:  XSd.  1874,  82 


66. 


■Suit  to  set  aside 


alienations  of  portions  of '  estate.  -  A  Hindu*  whose 
share  in  an  ancestral  estate  had  been  alienated  by  a 
co-proprietor,  instituted  simultaneously  three  different 
actions  against  the  oo* proprietor*  and  the  persons  to 
whom  the  alienations  had  respectively  been  made,  to 
recover  several  distinct  parcels  of  land  which  consti- 
tuted his  share.  Held  that*  as  the  i*laintiff  had  but 
one  single  cause  of  action  against  the  co-proprietor, 
he  ought  to  bave  brought  but  one  suit  against  him, 
and  either  included  aU  the  alienees  in  this  suitor 
brought  separate  acUons  against  the  alienees  for  the 
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several  pieces  of  land  in  their  )  oneBsion,  and  caused 
the  proceedings  in  these  suits  to  be  stayed  till  the 
suit  against  tlie  co-proprietor  was  determined.  The 
course  of  procedure  last  indicated  is  the  more  correct 
course.    Vithu  v,  Nabayan  Dabhitlkab 

[5BoiD^  A.  C,  80 


67. 


Cicil  JProeedmre 


Code,  1877,  s.  43— Act  VIII  of  1S69,  #.  7— Suit  for 
partition  of  portion  of  propertif,—  li  a  person  in- 
tentionally omit  to  sue  for  any  portion  of  his  claim, 
the  provisions  of  s.  43  of  Act  X  of  1 877»  as  well  as  the 
piovisions  of  s.  7  of  Act  VIII  of  1859,  bar  the  insti* 
tution  of  a  second  suit  for  the  portion  so  omitted,  so 
that,  where  a  family  property  consisted  of  lands  as  well 
as  debts,  and  the  plaintiff  at  first  sued  for  a  partition  of 
debts  only,  and  then  compromised  and  withdrew  the 
suit  without  the  permission  of  the  Court,  it  was  held 
that  his  second  suit  to  demand  a  partition  of  the 
whole  property  was  not  maintainable.  Ukha  r. 
Daoa  .  .     1. 1«.  R.»  7  Bom^  182 


ea 


Dijfferent    cause 


of  action— Suit  for  share  of  undivided  property— 
Subsequent  suit  for  partition  of  whole  of  the  pro- 
perty.-  In  applying  tlie  provisions  of  s.  7  of  the  Code 
of  Civil  Procedure,  1^59,  the  first  thing  to  be  consi- 
dered is  whether  the  cause  of  action  in  the  second  suit 
is  the  same  as  the  cause  of  action  in  the  first.  If  the 
cause  of  action  be  the  same,  the  second  suit  is  barred 
in  respect  of  any  portion  of  the  claim  omitted  from 
the  first  suit,  but  not  otherwise.  Accordingly  where 
the  plaintiff,  as  a  member  of  an  undirided  Hindu 
family,  sued  for  a  share  of  a  particular  portion  of  the 
&mily  property  leaving  the  rest  undivided,  and  his 
suit  was  rejected,  as  it  Irnd  not  been  brought  for  his 
whole  share,  it  was  held  that  tiie  suit  was  no  bar  to  a 
second  suit  to  have  the  whole  property  divided,  as  the 
causes  of  action  in  the  two  suits  were  entirely  distinct. 
Eailui  but  Bakoji  v.  Bapujx  bin  Madhaybav 

[8  Bonu,  A.  C,  306 


69. 


—  Suit   for  parti' 


tion  between  co-owners—  Former  suits  for  partition 
of  parts  of  property — Dijfferent  coupes  of  action, 
— The  plaintiff  was  the  Zamorin  of  Calicut,  and  he 
sued  in  1887  for  a  moiety  of  certain  property  in 
Malabar  alleged  to  belong  in  eqnal  undivided  shares 
to  his  stanom  and  that  of  the  defendant  and  to  be  in 
the  occupation  of  tenants.  The  cause  of  action  was 
stated  to  have  arisen  in  1881  when  partition  wap 
demanded  by  the  Zamorin  and  refused  by  the  defen- 
dant. In  some  instances  the  tenants  in  occupation 
represented  the  family,  a  member  of  which  was  at  one 
time  admitted  by  the  Zamorin  under  a  demise  or 
kanom,  and  had  attorned  to  the  defendant ;  in  other 
instances  they  were  shown  to  have  been  admitted  by 
the  defendant  on  paying  off  the  former  tenant  who 
had  been  admitted  by  the  Zamorin.  It  appeared  that 
tiie  Zamorin  had  previously  brought  suits  and  obtained 
decrees  for  partition  of  certain  parcels  of  land  as 
belonging  equally  to  the  two  stanoms,  the  defendant 
in  each  suit  being  the  present  defendant  and  the 
tenant  in  occupation  of  the  land  then  in  question. 
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And  on  these  facts  a  defence  was  raised  nnder  the  Civil 
Procedure  Code,  s.  43.  Keld  that  the  suit  w«s  not 
barred  by  s.  43  by  reason  of  the  previous  suita 
Ittafpak  r.  Mavatikbama 

[LI..B^2llCad^l63 


70. 


Suit  for  parti' 


tion  of  family  property — Second  suit /or  partition 
of  property  held  jointly  by  family  and  others— 
Civil  Procedure  Code  (Act  XIV  c/  J882Jy  ##.  IB  ami 
48, — A  suit  brought  by  some  membeni  of  a  family 
against  the  other  members  of  the  same  fiamily  for 
partition  of  the  joint  family  property  does  not  pee- 
elude  a  second  suit  by  the  same  plaintiffs  for  partition 
of  other  property  belonging  jointly  to  their  famfly 
and  strangers.  PubusbOttaic  v  Atharait  Jajtab- 
BAK  .  .     L  Ifc  IL,  23  Bom.,  607 

7L  


Ciril   Proeedwft 

Code,  1869,  s,  7— Suit  for  partition  omitting  mart' 
yaged  lands— Subsequent  suit  for  share  of  mort' 
gaged  lands,— 'HYl^  plaintiih  in  1863  sued  the  defen- 
dants for  the  plaintiff's  share  hi  certain  undivided 
family  property,  and  did  not  include  in  their  claim 
oertain  lands  then  in  the  possession  of  nsortgafreei 
which  lands  had  been  mortgaged  bv  one  of  the  defen- 
dants as  manager  of  the  fanuly.  The  defendant! 
subsequently  r^eemed  the  mortgaged  lands.  The 
plaintiffs  then  filed  a  suit  to  recover  their  share  of  the 
lands  so  redeemed.  Held  that  they  were  entitled  to 
maintain  such  suit,  as  the  mortgaged  lands  had  not 
been  available  for  an  actual  partition  at  the  time  of 
the  former  suit.  Balbbibhva  Vithai^  r.  Habi 
Shakkab     .        .        .        •    dBom^  A.O.,64 


72. 


Omission  qfmort' 


gaged  field  in  suit  for  partition— Subsequent  suit, 
—In  1861  the  plaintiff  brought  a  general  partitioa 
suit  (No.  1363)  to  recover  his  share  of  the  fsmily 
property  in  the  possesnon  of  the  first  defendant,  and 
did  not  include  in  that  claim  a  field  then  inthepostft* 
sion  of  a  mortgagee.  The  field  was  subsequently 
redeemed  by  the  first  defendant  who  again  mortgaged 
it  to  the  second  defendant.  The  plaintiff  then  Bled 
the  present  suit  to  recover  hu  share  in  the  field.  'The 
first  Court  allowed  the  plaintiff's  claim,  but  the 
District  Judge  on  appeal  tnrew  it  out,  on  the  ground 
that  it  Was  barred  both  by  s.  7  61  the  Civil  Procedure 
Code,  18)9,  and  by  the  "law  of  lunitatlon."  The 
Judge  based  the  latter  finding  on  oertain  allegations 
made  by  the  plaintiff  in  suit  No.  1363,  an>i  in  another 
suit  brought  by  him  against  the  first  defendant  and 
the  then  mortgagee  of  the  field,  from  which  allegations 
the  Judge  infernsd  a  separation  between  the  plaintiff 
and  the  first  defendant.  Held  in  special  appeal  that 
the  claim  was  not  barred  by  s.  7  of  the  CSvil  Procedure 
Code,  because  the  mortgaged  field  was  not  availaUe 
for  an  actual  partition  at  l^e  time  of  the  former  snit, 
No,  136  <  of  1861.  The  true  question  for  conadoation 
in  cases  of  this  kind  is  whether  the  former  snit  wss 
one  in  which  the  plaintiff  might  have  recovered  pN* 
cisely  that  which  he  seeks  to  recover  in  the  second,  snd 
where  the  former  suit  is  one  for  an  actual  division  d 
property,  the  plaintiff  is  not  bound  in  it  to  ask  ftr  ft 
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\  declaration  deAning  his  right  in  proprrtj  not  then 

•  c&pftble  of   diviBion.    Balkriihnu    Viihal  y.  Eori 

8hankar,  8  Bom.,  A.  C,  64,  followed.    Nabaiv  Ba- 

BAJi  Dabholkab  r.  FAimuBAHG-  Bahchaitdba  Da* 

BHOLKAB 12Bom.,  148 

See  Ebiitatta  v.  Naba  Svvhav 

[I.  Ii.  R^  28  Mad.,  608 

78. Civil  Procedure 

Code,  9»  43 — Declaration  of  title  to  continue  to 

enjgg  separate  posse tsion  of  land — Suit  for  parti' 

fion. — ^The  plaintifPs,  having  obtained  a  declaration  of 

'  tkle  to  continne  to  enjoy  separate  pcssession  of  certain 

"UndVj  sued  the  former  defendanti  again  for  partition 

'  of  tlto  same  lands.     Seid  that  the  suit  was  nnne- 

*ce9sEfy]kpU' should   he  dismissed.     Per  mr.— The 

cli&Tm  a^the  rt^edy  mentioiied  in  s.  43  of  the  Code  of 

Civil  Procedure  have  reference  to  the  cause  of  action 

litigated  in  the  previous  suit.    Avoi  r.  Thatha 

[X  Ii.  B.,  10  Mad.,  847 

74, Civil  Procedure 

Code,  1S82,  s,  48  ^Belinquishment  of  part  nf  claim 
'  — Suit  for  maintenance  and  suit  for  a  share  of  the 
-inheritance,  distinguished — Cause  of  action — "Elec^ 
•  tian.   Doctrine    of '^Succession  Act   (X  of  1965J, 
*#•  172,  excep, — A  testator  bequeathed  all  his  pro- 
•perty  to  his  nephew,  in  which  ne  induded  the  share 
•of  his  brother's  widow  in  the  ancestral  property, 
but  at  the  same  time  made  a  suitable  provision  for  her 
maintenance  and  worship.    The  widow  at  first  sued 
for  and  obtained  the  allowance  allotted  to  her  under 
the  will,  and  afterwards  brought  a  suit  for  a  share  in 
the  ancestral  property.    Hsld  that,  although  having 
regard  to  the  doctrine  of  election  (Succession  Act, 
*8l  \TX)  the* widow  was  precluded  from  again  bringing 
a  snit  for  a  sUire  of  the  ancestral  proj^rty,  it  could 
not  be  said  that  the  suit  was  barred  under  the  provi- 
vons  of  s.  43  of  the  Code  of  Civil  Procedure,  inas- 
much as  the  two  claims  were  distinct,  and  indeed  in- 
consistent, and  did  not  arise  out  of  the  same  cause  of 
action.    Pbaxada  Dabi  r.  Labbi  Nabaik  Mittbb 

.'  [I.I«.B,12Calo.,60 

.    76.  CiM  Procedure 

JJode,  s,  4S—Suit  to  charge  maintenance  on  land 
after  suit  for  maintenance. — The  plaintHf,  having 
obtained  a  decree  against  the  defendants  for  the  pay- 
ment to  her  of  a  monthly  sum  for  her  maintenance, 
subsequently  sued  to  have  it  constituted  a  charge  on 
cer^in  land.  Bsld  that  the  claim  in  both  suits  arose 
put  Jot  the  same  cause  of  action,  and  therefore  the 
plaintiff  was  precluded  by  s.  43  of  the  Code  of  Civil 
Procedure  from  asserting  in  the  second  suit  the  claim 
which  she  might  have  asserted  in  the  first«  Bait- 
iftUcicA  9.  VoHALATYA     .    L  Ij.  B.,  11  MacL,  127 


76. 


Civil   Procedure 


Code,  s,  48 — Maintenance — Suit  to  declare  maiw 
ienanee  fixed  hy  a  decree  a  charge  on  land.-  A 
Bindu  woman,  haying  obtained  »  decree  for  mainte- 
nanee  against  her  husband,  now  alleged  that  he  had 
alienated  part  of  his  propoty  with  a  view  to  defeat 
Jber.  daim  for  maintenance,  and  sned  him  for  a  deda- 
rali^  ti^  certain  land  wluch  he  had  not  alienated 


BEI.1KQT7I8H1DSI7T  OF,  OB  OMIB- 
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was  liable  for  her  maintenance.  Held  that  no  cause 
of  action  wasshovn,  but  if  there  were  one,  it  wM 
barred  by  s.  48  of  the  Civil  Procedure*  Code.  Sami- 
KATHA  r.  Bangathakical  I.  L.  B.,  12  Mad.,  285 


77. 


-  Suits  to  recover 


money  misappropriated  hy  manager  of  joint  Skiate — 
Civil  Procedure  Code,  1859,  s.  7. — In  a  suit  by  mcm- 
bers  of  a  Hindu  family  which  had  become  separate  in 
18C?9  to  recover  certain  moneys  said  to  have  been 
misappropriated  by  the  defendant  while  manager  of 
the  Joint  estate,  it  appeared  that  the  plaintiffs  had 
previously  sned  him  since  the  separation  to  recover 
certain  other  moneys  belonging  to  the  said  joint  estate, 
also  said  to  have  been  misappropriated  by  him  while 
manager,  and  obtainod  a  decree.  Seld  that  the 
present  claim  should  have  been  included  in  the  former 
suit ;  and  whether  the  omission  was  by  mistake  or 
not,  it  must  be  taken  to  have  been  relinquished,  and 
under  s.  7  of  Act  VIII  of  I860  could  not  now  be 
entertained.  0a5B8h  Chamdba  Chowphbt  t.  Bav 
CboxAR  Chowdhby        .    8  B.  Ii.  B.,  A.  C,  286 

S.  C.  Badha  Eibhobb  Dbbia  r.  Bau  Coohab 
Chowdhby  .12  W.  B.,  79 

78. Suit   to  recover 

money  misappropriated  hy  agent.— lu  a  snit  to 
recover  certain  sums  of  money  misappropriated  by 
defendant  as  plaintiff's  general  agent,  where  a  similar 
snit  had  been  brought  against  the  same  party  upon 
a  like  allegation  as  to  other  sums  of  money, — Seld 
that  all  the  acts  of  misappropriation,  having  occurred 
before  plaintiff  called  upon  defendant  to  render  an 
account,  constituted  a  daim  arising  out  of  one  and 
the  same  cause  of  action.  Houobub  Das  v.  Sbbtul 
Pebihai) 28W.  B.,418 


79. 


Relinquishment 


of  lands  in  another  talukh^  Civil  Procedure  Code, 
1869,  s.  7.— Where,  in  a  former  suit  to  set  aside  the 
sale  of  a  tenure,  the  plaintiff  in  specifying  the  lands 
subject  to  that  tenure  excluded  a  portion  of  the  lands 
once  included  therein  as  having  been  by  a  survey 
award  included  in  the  adjacent  talukh, — Seld  that 
the  exclusion  of  such  land  from  the  former  suit  waa 
not  a  relinquishment  within  the  meaning  of  s.  7, 
Act  yill  of  1859,  so  as  to  affect  the  right  of  the 
plaintiff  to  maintain  a  suit  for  the  land  so  excluded. 

PbOSUVKO  ChUKDBB  BaVEBJBB  r.   EaLIT  PBRflAUB 

GflOBB  .        .        .        .    W.B,  1884, 184 


80. 


Estates  in  differ* 


ent  districts — Civil  Procedure  Code,  1869,  s*  7. — 
Ihe  plaintiff  churned  two  estates  as  belonging  to  her 
deceased  husband,  from  which  she  alleged  she  was 
dispoisessed  by  the  principal  defendant  and  others 
claiming  under  her.  The  estates  were  situated  in 
different  districts,  A  and  B.  She  obtained  a  decree 
for  possession  of  the  estate  in  A.  In  a  subsequent 
suit  for  the  estate  in  B  she  alleired  a  different  act  of 
dispossession,  but  the  defendants  were  the  same. 
Seld  the  cause  of  action  in  both  suits  was  the  same, 
and  that,  as  she  could  have  proceeded  under  s.  12 
of  the  Code  and  brought  one  suit  for  both  estates 
in  dther  A  or  B,  the  smt  waa  bamd  hy  s.  7 
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«. 


of  the  Code.    Jukoona  Dassbb  Chowdhbanbb 
Bamasoobdbbbb  Dassbb  Chowdhbakbb 

[2  W.  B.,  149 


8L 


Cttt7  Procedure 


Codt,  1877,  9.  43 — Suit  on  mortgage  of  property  in 
different  dittricle  ^Former  suit  on  one  portion  only* 
— A^  B,  C,  and  D  were  the  proprietor  of  a  2  annas 
18  gnndas  share  in  moazah  E,  and  alao  of  a  2  annas 
18  gni)^**  share  in  nrnuzah  h\  both  in  the  district 
of  Bhagulpore.  On  the  19th  September  1872  A 
mortgaged  a  1  anna  4  pies  share  of  E  to  /f  .  On 
the  20th  September  1872  A,  B,  C,  and  1)  mortgaged 
their  shares  in  E  and  F,  together  with  property 
in  the  district  of  Tirhoot,  to  the  plaintiff.  On  the 
24th  March  1873  A  mortgaged  his  share  in  E  and 
F  to  J.  On  the  18th  November  1874  ^  and  j8 
mortgaged  their  shares  in  E  to  f.  On  the  25th 
Mardi  1874  J  obtained  a  decree  on  his  mortgaire> 
and  the  interests  of  A  and  B  were  purchased  on  the 
5th  January  1875  by  X.  On  the  17th  April  1874 
M,  to  whom  the  first  mortgage  had  been  assigned, 
obtained  a  decree  and  attached  the  property  mort- 
gaged. L  objected  that  he  had  alreeuly  purchased 
the  interest,  of  A,  and,  on  the  objection  being  allowed, 
M  instituted  a  suit  against  L  for  a  declaration  of 
priority,  and  obtained  a  decree  on  the  9th  August 
1876.  In  execution  of  this  decree,  the  property  first 
mortgaged  was  sold  on  the  4th  March  1878,  and  after 
satisfying  the  mortgage  a  surplus  of  B7,6H4  remained. 
After  the  institution  of  the  first  suit  and  before 
X's  purchase,  the  plaintiff  instituted  a  suit  upon  his 
mortgage  in  the  Tirhoot  Court  without  having  ob- 
tained leave  to  include  that  portion  of  the  mortgaged 
property  situate  in  the  Bhagulpore  district.  On  the 
17th  July  1874  a  decree  was  msde  in  this  suit.  On 
the  17th  January  1877  K  obtained  a  decree  on  his 
mortgage,  and  the  shares  of  A  and  B  in  E  were 
sold,  and  purchiised  on  the  8rd  September  1877  by 
jr.  The  plaintiff  had  his  decree  transferred  for 
execution  to  the  Bhagulpore  Court,  and  he  attached 
the  surplus  sale-proceeds  and  a  1  anna  9  gundas 
share  in  E.  This  attachment  was  withdrawn  on  the 
objection  of  L,  who  drew  out  the  surplus  sale-pro- 
ceeds. The  share  purchased  by  N  was  also  released 
from  attachment.  The  pkkintSf  now  sued  L,  N,  and 
the  mortgagors  for  a  declaration  that  his  decree  of 
the  17th  July  1874  affected  the  E  property,  to  recover 
the  surplus  sale-proceeds  from  L  and,  in  case  the 
decree  should  not  be  valid  to  the  extent  mentioned, 
for  a  decree  declaring  his  prior  lien  on  the  pro- 
perty in  E.  Seld  that  the  cause  of  action  had  been 
split.  Qirieh  Chunder  Mooketyee  v.  Bameesoree 
J)ehia,22  W.  B.,80e,  and  Kurun  Singh  v. Mahomed 
I'jfae  Ali  Khan,  10  B.  X.  B,,  1,  followed.  BfhosbB 
SnraH  «.  Soodibt  Lall 

[L  L.  B.,  7  Calo.,  780: 10  C.  L.  B.,  268 


— Civil  Procedure 

Code,  1869,  e,  7^Multi/ariou»nes9.—S.  7  of  Act 
VIII  of  1859  does  not  bar  a  suit  for  a  declaration 
that  property  in  the  defendant's  possession  is  subject 
to  the  mortgagee's  lien,  on  the  ground  that  Buct 
jyroperty  was  part  of  the  property  mortgaged,  and 
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was  not  included  in  a  previous  suit  mgainflt  other 
parties  for  other  portions  of  the  property.  Iir  thi 
hattbb  of  thb  pbtitiov  ov  Husbt  IfOHim 
Pabamaviok 

[14  B.  Jj.  B.,  418  note:  16  HIT.  S^  486 

88.  Suit  io  set  aside 

mortgage  hti  Hindu  foidow  —  Civil  Procedure  Cade, 
1869,  s.  7. — A  Hindu  widow  executed  deeds  of  gift 
in  which  her  late  husband's  mother,  the  nearest 
reversioner,  concurred.  After  the  death  of  ihe 
widow,  but  in  the  lifetime  of  the  mother,  the  next 
presumbale  reversioner  sued  to  set  aside  the  deedi 
and  for  possession.  Such  sait  was  held  to  be  no  bar 
to  a  second  suit  by  the  same  plaintiff  to  set  aside 
a  mortgage  by  the  widow  and  the  mother  of  the 
deceased  of  a  portion  of  the  property  which  was  the 
subject  of  the  first  suit,  although  in  that  suit  the 
property  was  described  as  subject  to  the  mortgage 
and  the  name  of  the  mortgagee  was  menttooed. 
The  true  test  of  the  application. of  s.  7  of  Act  VIII 
of  1859  is,  whether  ihere  has  been  a  splitting  of  the 
cause  of  action.  Qolab  Sikoh  r.  Kvbh  SoiGa. 
EuBinr  Siv&H  v,  Maho^cbd  Ftaz  Ah  Khak 

[10  B.  li.  B.,  P.  C 1 
14  Moore'a  I.  A.,  176, 187 


84. 


Suit  for  deelaro' 


Hon  of  lien — Surplus  sale-proceeds — Civil  Pro- 
cedure Code,  J 869,  #.  7.— A  mortgagee  broaght  s 
suit  against  the  mortgagor  to  have  a  declsrmtion  of 
his  lien  over  the  mortgaged  properties,  and  olitaiii«d 
a  decree.  He  afterwards  brought  another  snit 
against  certain  attaching  creditors  of  his  mortgagor, 
to  have  a  declaration  of  hu  lien  over  certain  surplui 
moneys  in  the  hands  of  the  Collector,  who,  preTioatly 
to  the  institution  of  the  first  suit,  had  sold  certain  of 
the  mortgaged  properties  free  of  all  incumbiances 
for  arrears  of  Government  revenue.  Seld  that  the 
second  suit  was  not  barred  «under  Act  VIII  of  1859, 
s.   7.     Eribtodabb  EriTDOo   «.  Baicxaht  Box 

Crowdhrt 

[L  Ii.  B.,  6  Calo.,  142 : 7  C.  !«.  R^  88e 


86. 


Suitfor 


tion — Omiesion  of  claim  for  improvements  and  ae^ 
eretions — Civil  Procedure  Code,  1869,  s.  7. — ^A  soit 
for  redemption  of  land,  without  specification  of 
details,  includes  a  claim  for  restoration  of  all  accr^ 
tions  and  improvements  which  it  may  have  received 
while  in  the  hands  of  the  mortgagee ;  and  if  the  Coaxt 
omits  to  adjudicate  upon  part  of  the  claim,  the  mort* 
gagor  is  not  precluded,  by  s.  7  of  Act  VIII  of  1899, 
from  bringing  a  second  suit  in  respect  of  that  paxt. 
BAKBHIBAK  OAKaABAX  r.  Dkksxj  Tuxabajc 

[10 


8d« 


Suit  for  overpay- 


ments  to  mortgagee  in  possession  after  euit  io  redeem 
^Civil  Procedure  Code,  1869,  s,  7.— Where  a  mart> 
gagor  filed  a  suit  to  redeem  mortgaged  lands,  sikg- 
ing  that  the  mortgagees  in  possession  had  been  onr> 
pdd,  but  did  not  in  that  suit  claim  to  reosTer  the 
overpayments,  which  were  therefore  not  awarded  to 
him,  it  was  held  that  he  could  not  recover  taeh 
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overpajmentfl  in  a  fresh  mit  broDgbt  for  that  pnr- 
poae^  as  his  claim  was  barred  by  s.  7  of  the  Code 
of  Civil  Procedure.  Baloji  Tahaji  Pothab  v, 
Taicanoouda  bih  Ghaitabtah  Gouda 

[6  Bom.,  A.  C,  97 


S7. 


Suits  for  potttf 


tion  of  morigaged  prof  trig — Ctrt7  Procedure  Code, 
1882,  «.  4S* — N  being  mortgagee  in  possession  of  five- 
eighths  of  a  pangu  (share)  of  certain  land— security 
for  a  debt  of  B40i>— hypothecated  his  rights  to  Jf  in 
1876.  In  1878»  K  bought  two-eighths  of  the  said 
five-eichtha  from  the  mortgagor.  In  1879  K  sued 
N,  claiming  possession  of  his  two-eighths  on  payment 
of  fi400  and  obtained  a  decree  and  possession  thereof. 
Pending  this  suit,  JS  assigned  his  mortgage  to  Jf.  M 
was  aware  of  the  suit«  and  K  was  aware  of  the 
assignment  when  he  paid  H400  into  Court  for  N. 
In  1883  K  bought  the  remaining  three-eighths  from 
the  mortgagor  and  sued  N  and  Jf  to  recover  posses- 
sion thereof.  M  pleaded  tliat  the  suit  was  barred  by 
s.  4H  of  the  Code  of  Civil  Procedure,  inasmuch  as  K 
might  have  recovered  the  five-eighths  in  the  suit 
against  N.  Held  that  this  plea  was  bad.  Bsahav* 
VATAxi  9.  Kbishka  L  L.  B.,  9  Had^  92 


88. 


Citil  Procedure 


Code,  lfi77,  9.  48— Leave  to  omit  io  tue  ^or  ang 
remedg — First  hearing  of  euii.—The  plaintiff  held  a 
mortgage  of  certain  immoveable  property  given  to 
him  by  the  defendant  to  secure  the  repayment  of  a 
loan  of  money  with  interest.  The  plaint  stated  the 
fact  of  the  mortgsge,  but  prayed  only  for  a  money- 
decree.  The  mortgage  contained  a  personal  under- 
takinfT  to  repay.  PUintiff's  counsel,  directly  upon 
the  case  being  called  on  for  hearing  and  before  the 
case  had  in  anv  way  been  gone  into,  applied  (under 
s.  43  of  Act  X  of  1877,  Civil  Procedure  Code)  for  leave 
to  reserve  his  remedies  under  the  mortgage,  taking 
then  only  a  money-decree — an  application  which,  it  is 
provided  by  that  section,  must  be  made  '^fore  the 
first  hearing."  Sefd  that  the  application  was  nob  too 
late.    PBBTOirji  Bszovji  v.  Abdool  Bahim an 

[I.  Lw  B.,  6  Bom.,  468 

89. ■ Civil  Procedure 

Code,  1877,  s.  43 — Ree  judicata — DeJekan  Agri" 
eulturiete  Relief  Act,  XVII  of  md-^Mortgagor-- 
Mortgagee — Suit  fcr  account  merelg— Subsequent 
suit  for  poseeeeion. — Where  there  has  been  a  suit 
between  an  agriculturist  mortgagor  and  his  mortgagee 
for  an  account  merely,  a  subsequent  suit  for  possession 
on  payment  of  the  money  declared  to  be  due  is  barred 
under  either  s.  13  or  s.  48  of  the  Code  of  Civil  Proce- 
dure.   Bahu  Balaji  u  Habi  Nilkahthbay 

[L  Ii.  B.,  7  Bom.,  877 

90. Civil  Procedure 

Code,  1877,  e.  48 — Bond  for  the  payment  of  money 
hypothecating  property  as  collateral  security  for 
such  payment — Omission  of  claim, — The  obligee  of 
a  bond  for  the  payment  of  money,  hypothecating  im- 
moveable property  as  collateral  security  for  such  pay- 
ment, sued  for  the  moneys  due  on  the  bond,  but  omit- 
ted to  claim  the  enforcement  of  his  lien,  and  obtained 
a  decree  only  for  the  payment  of  the  amount  of  the 
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bond-debt.  He  subsequently  sued  to  enforce  his  lien. 
Eeld  that,  under  s.  43  of  Act  X  of  1^77,  as  amended 
by  8.  7  of  Act  XII  of  1879,  he  could  not  be  permitted 
to  sue  to  enforce  his  lien.  Ohkavi  n  B a  m  P apab ath 
Lal        ....     I.  li.  B.,  2  All.,  838 


91, 


Civil  Procedure 


Code,  1977,  s,  43 — Omission  to  sue  for  one  of  several 
remediett — Mortgage, — A  mortgagee  had  two  reme- 
dies in  respect  of  the  mortgagor's  breach  to  pay  the 
stipulated  interest  at  the  time  fixed  by  the  contract 
of  mortgage,  one  being  a  suib  on  foreclosure  proceed- 
ings to  convert  the  mortgage  into  a  sale,  and  the 
other  a  suit  to  recover  his  money  against  his  debtor 
by  enforcement  of  his  lien  against  the  mortgaged 
property.  He  sued  fcr  the  first  remedy  in  respect  of 
such  breach,  omitting  the  second.  His  suit  was  dis- 
missed on  the  ground  that  he  was  not  entitled  to  such 
remedy  until  the  expiration  of  the  mortgage  term.  He 
afterwards  sued  for  the  second  remedy.  Held  that, 
inasmuch  as  the  mortgagee  was  not  at  the  time  of 
his  suing'  for  the  first  remedy  "  a  person  entitled 
to  more  than  ooe  remdy,"  not  being  "  entitled "  to 
the  first,  but  only  to  the  second,  his  omission  at  that 
time  to  sue  for  the  second  remedy  was  not,  under 
s.  43  of  Act  X  of  1877,  a  bar  to  his  afterwards 
suing  for  it.    PiABi  t> .  Ehiali  Bam 

[L  Ii.  B.,  8  All.,  857 


92. 


Civil  Procedure 


Code,  1877,  t.  43 — Lease  hy  usufructuary  mortgagee 
of  mortgaged  property  to  mortgagor — Mypothe* 
cation  of  mortgaged  property  as  security  for  rent--* 
Suit  for  rent  in  Revenue  Court — Suit  for  enforce 
meni  of  lien  in  Civil  Court. — The  usufructuary 
mortgagee  of  certain  land  gave  a  lease  of  it  to  the 
mortgagor,  the  latter  hypothecating  the  land  aa 
security  for  the  payment  of  the  rent.  Arremrs  of  rent 
accruing,  the  mortgagee  sued  the  mortgagor  for  the 
same  in  the  Bevenue  Court  and  obtained  a  decree. 
Subsequently  the  mortgagee  saed  the  mortgsgor  in 
the  Civil  Court  to  recover  the  amount  of  such  decree 
by  the  sale  of  the  land,  claiming  under  the  hypothe- 
cation. Seld  that  the  second  suit  was  not  barred  by 
the  provisions  of  s.  43  of  Act  X  of  1877.  Baitoa 
Habak  V,  Abadi  BitavK     .    I.  L.  B.»  4  AIL,  180 


98. 


Civil  Procedure 


Code,  1877,  #.  43 — Mortgage — Decree  enforcing 
hen — Suit  against  purchaser  to  enforce  decree, — 
The  obligee  of  a  bond  for  the  payment  of  money,  in 
which  certain  property  was  mortgaged  as  •collateral 
security,  sued  the  obligor  for  the  money  due  on  such 
bond,  claiming  the  enforceinent  of  such  mortgage. 
At  the  time  the  suit  was  brought  such  property  was 
in  the  possession  of  a  third  person,  who  had  purchased 
it  at  a  sale  in  executbn  of  a  money-decree  against  the 
obligor  of  such  bond.  The  obligee  did  not  make  the 
purchaser  a  defendant  to  the  suit.  He  obtained  a 
decree  in  the  suit  for  the  sale  of  such  property. 
Being  resisted  in  bringing  it  to  sale  by  the  purchaser, 
he  sued  the  purchaser  to  have  it  declared  that  such 
property  was  liable  to  be  sold  under  his  decree. 
Seld  that  such  second  suit  was  not  barred  by  the 
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provitioiu  of  s.    43  of  the   Civil   Procedure   Code. 
Bahbaichi  Chaudbbi  v.  Subjit  Naik 

[L  Xi.  B.,  4  AIL,  257 


94. 


Civil  Procedure 


Code,  1877,  s.  43 — Lease  hy  usufructuary  mortyayee 
of  morf gaged  property  to  mortgagor — Mypotheca- 
Hon  of  mortgaged  property  a»  security  for  rent — 
Suit  for  rent  in  Revenue  Courts  Suit  for  enforre- 
ment  of  lien  in  Civil  Court, — The  ntufmctoary 
mortgagee  of  certain  land  granted  a  lease  cf  such 
land  to  the  mortgagor,  the  latter  hypothecating  the 
land  as  security  for  the  payment  of  the  rent. 
Arrears  of  rent  accruing,  the  mortgagee  sued  the 
mortgagor  for  the  same  in  the  Bevenue  Court  and 
obtMned  a  decree.  Subsequently  the  mortgagee  sued 
the  transferee  of  such  land  in  the  Civil  Court  to 
recover  the  amount  of  such  decree  by  the  sale  of  the 
land,  clidming  under  the  hypothecation.  Seld,  follow- 
ing Banda  Hasan  v.  Ahadi Begam,  I-  X.  R.,  4  All,, 
JSO,  that  such  claim  was  not  barred  by  the  provisions 
of  8.  43  of  Act  X  of  1877 ;  that  it  could  only  be 
made  through  the  medium  of  the  Civil  Court ;  and 
that  the  shape  in  which  it  was  presented  was  perfectly 
regular.    Ihami  Beqam  v,  GoBitfD  Pbabad 

[I.  Ij.  B.»  4  AIL,  818 


95. 


Omission     to 


claim  compensation^money — Subsequent  suit — Civil 
Procedure  Code,  1659,  s,  7, — A,  a  Bindu  widow, 
granted,  without  legal  necessity,  a  mokurari  lease  of 
certain  mousahs,  p(H*tion  of  her  husband's  estate,  to 
B,  During  JB's  possession  part  of  the  lands  com- 
prised in  the  granted  mouzahs  were  taken  up  by 
Government,  and  thecompensatioa-money  was  lodged 
in  the  CoUcctorate.  A  having  afterwards  died,  the 
next  heirs  of  A'*  husband,  on  the  7th  October  1871, 
sued  B  to  recover  possession  of  the  mouzahs,  but,  not 
being  aware  of  the  facts,  did  not  in  that  suit  claim 
the  compensation-money  lying  in  the  CoUectorate. 
While  this  suit  was  atill  pending,  B,  in  March  1872, 
drew  the  compeniation*money  out  of  the  CoUectorate. 
The  hdrs,  after  obt^ning  a  decree  ajsaiaot  B  for 
possession  of  the  mouEsJis,  on  the  18th  beptember 
1875,  instituted  a  fresh  suit  against  him  to  recover 
the  compensation-money  wrongfully  drawn  out  by 
him  from  the  CoUectorate.  JBeld  that  the  suit  was 
not  barred  by  s.  7  of  Act  VllI  of  1869.  ffeld 
further  that  the  claim  of  the  heirs  was  a  proper  sub- 
ject for  a  regular  suit,  and  could  not  have  been  heard 
and  determined  in  the  course  of  the  v^'oceedings  in 
execution  of  the  decree  which  they  had  obtained 
against  B  for  possession  of  the  mouzahs.  Kuin> 
Lall  Bobb  V,  Aboo  Mahombd 

[L  Ifc  B.,  5  Calc,  597 

S.  C.  NriTD  Lall  Bobb  r.  Abu  Stbd 

[5  a  Ij.  B.,  45 


86. 


Ciril  Procedure 


Code,  18S2,  s,  43 — Suit  for  money  paid  under  Land 
Acquisition  Art, — In  1876  K  sued  M  on  a  bond, 
dated  25th  December  1869,  for  B5,000,  by  which 
certain  land  in  the  district  of  South  Tanjore  was 
hypothecated  as  security  for  the  debt*  and  obtained  a 
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decree  on  the  6th  of  April  1876  for  the  sale  of 

lands  which  he  purchased  on  the  17th  August   1876 
for  H6,0(X).     K  then  di&oovered  that  part  of  the  Ind 
hypothecated,  situated  within  the  jurisdictioo  of  the 
Subordinate  Court  at  Kumbakonam,  had  been  ac- 
quired by  a  railway  company  under  the  Land  Acqui- 
siiion  Act  in  1874  and  that  the  ccmpensatioa  B4G0 
(claimed  by  Jf's  mcther,  who  sold  the  land  to  the 
company)  was  lodged  in  the    treasury  of  Kumfaft- 
konam  in  the  name  of  M'u  mother.     £  havii^g  allied 
to  the  Subordinate  Court  for  an  order  for  pj^mient 
out  of  this  sum,  the .  Court,  by  order  a^JbeS  £8th 
February  1880,  directed  that  the  question  of  title  to 
the  money  should  be  decided  by  suit.    K  then  med 
Jf,  as  the  sole  heir  of  his  deceased  mother,  in  the 
District  MunsiTs  Court  of  llruvadi  (where  Jf  re- 
sided), for  a  declaration  of  right  to  and  to  recover  the 
said  sum  of  H^'SO.     The  suit  was  filed  on  the  4ih 
September  1880.    On  the  1 6th  April  1880  Jf  ungned 
his  interest  in  the  money  sued  for  to  V,  who  waa 
made  defendant  in  the  suit  on  his  own  application, 
and  pleaded  that  the  land  having  been   acquired 
by  the  raUway  company  in  1874,  before  the  suit  upon 
t^e  bond  was  file<^  this  suit  was  barred  by   s.  4S 
of  the  Code  of  CivU  Procedure.     Held  that  ^  not 
having  kno  vn,  at  the  date  of  hU  smt  oh  the  Jbond;  of 
the  acquisition  of  the  land  by  the  rdilwily  company, 
the  suit  was  not  so  barred.    Ybbkata  Vibabagata 

YjLYYAirGAB  V,  KBISHHASAlfl  ATTAJTOAB 

re  L.  R.,  6  MadL,  d44 


97. 


Suit  not  brot^ii 


for  whole  claim-^ Ciril  Procedure  Code,  18S2,  s.43. 
—On  the  6th  September  1874  £,  a  Hmdu,  and 
his  sons  borrowed  B5>000  from  V  and  mortgaged 
to  him  certain  lands,  items  1,  2,  and  8.  On  the 
7th  September  1874  V  borrowed  H  6.000  fmm  B  Jf 
and  mortgaged  his  rights  in  items  1  and  2  and 
land  of  his  own  to  R  N.  In  1877  R  N  bought  at  a 
sale  in  execution  of  a  decree  against  R  the  shan 
of  J2  In  the  sud  items  1  and  2  subject  to  the 
mortgage  created  by  J2  on  5th  Septoaber  1874^ 
and  to  Another  mor^fage  created  by  R  dated  11th 
January  1875.  In  1889  R  N  sued  V  and  the 
sons  of  R  for  arrears  of  interest  due  under 'his 
mortgage -bond,  but  their  suit  was  withdrawn  with 
liberty  to  bring  a  fresh  suit  for  the  principal  and 
interest  due  on  the  bond.  In  1 885  R  N  sued  V  and 
the  sons  of  R  to  recover  principal  and  interest  due 
iinder  bis  mortgage-bond.  Beld  that  the  cUun  of 
R  N  was  not  barred  by  s.  43  of  the  Civil  Procedure 
Code.    Yknkata  Shbtti  r.  Banoa  I^atak 

[I.L.B.,10Mad.,160 
98. Civil  Procedure 


Code  (1882J,  s,  43— Withdrawal  of  suit 
permission  to  bring  afresh  suit  on  the  same  ^use 
of  action— Civil  Procedure  Code,  s,  37$.— Where 
a  suit  is  withdrawn  with  permission  under  the  first 
paragraph  of  s.  373  of  the  Code  of  Ci?il  Procedurtu 
the  effect  is  to  leave  the  parties  in  the  same  positiod  . 
as  that  in  which  they  would  have  been  if  the  suit  . 
had  never  been  brought.  A  i^intiff  therefore  yho 
has  obtained  an  order  under  s.  378  of  the  tbdct. 
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will  not  be  debarred  by  e.  48  from  eUiming  in  a 
•ubeeqaent  gait  a  relief  which  he  might  have  included^ 
bat  did  not»  in  the  tnit  which  he  was  permitted  to  with- 
draw. Venkaia  SheiU  v.  Eanga  Novak,  J,  L,  £., 
10  Mad,,  160,  followed.  Bbhabi  Lal  Fas  v.  Babak 
MaiDabi  I.  Ii.  B.»  17  ail,  68 


99. 


Civil   Procedure 


Code,  1882,  t.  43 — Bond  ttith  altemaiire  conditioue 
for  repayment  of  loan— Decree  for  iniereet  Second 
suit  for  fnrther  intereet — A  bond  provided  for  the 
repayment  of  a  loan  with  interest  by  a  stated  time. 
In  default  of  payment  by  that  time,  it  was  provided 
that  the  loan  might  be  added  to  an  exitting  mortgage 
for  a  term  of  years,  and  repaid  at  the  end  of  the 
term,  together  with  the  mortgage-debt.  After  the 
expiration  of  the  time  fixed  for  the  repayment  of  the 
loan,  the  obligee  sned  and  obtained  a  decree  for  the 
interest  which  had  accrued  due  at  the  date  of  the 
suit.  He  now  sued  for  the  further  interest  which 
had  since  become  due.  Seld  that  the  second  suit 
was  not  barred  by  s.  48  of  the  CoJe  of  Ciyil 
Procedure,  for  that  the  first  sait  being  for  interest 
merely,  and  not  for  principal  and  interest,  which 
were  then  both  due,  the  plaintiff  must  be  taken  to 
have  elected,  under  the  bond,  to  add  the  principal 
sum  to  the  previously  existing  mortgage-debt,  in 
which  case  he  forfeited  nothing  by  suing  merely  for 
arrears  of  interest  as  they  became  due.  Shbi  Shai- 
i^AFA  r.  Balapa  Locavva    I.  Ii.  B,  7  Bom..  446 


100. 


Ctot7  Procedure 


Code,  JS82,  *.  43— Multiplicity  of  tuiit.—Whea 
money  is  due  on  two  or  more  bonds  at  the  time  of 
the  institution  of  a  suit,  and  the  bonds  appear  to  have 
been  originally  passed  in  respect  of  one  claim,  it  is 
not  incumbent  upon  the  plaintiff  to  sue  upon  both 
bonds  in  one  action.  There  is  nothing  in  s.  48 
of  the  Code  of  Civil  Procedure  which  would  justify 
this  Court  in  going  behind  the  bonds  to  consider  the 
circumstances  out  of  which  they  sprung,  albeit  those 
circumstances  might  themselves  at  the  time  have  con- 
stituted a  cause  of  action.  Umed  Dholchand  r. 
PiB  Sabbb  Jiya  Mita     •    L  Ii.  B»  7  Bom.,  134 

101.        -   —    — -     -  Suit  on  bond — 

Part  if  decree  infruetuomt  for  want  of  Juritdic" 
ticn-  Ci'il  Procedure  Code,  1859,  a,  7.—  Where  a 
holder  of  a  boad  in  which  properties  are  hypothecated 
as  security  for  money  lent  brings  a  suit  for  the 
whole  claim  and  obtains  a  decree,  but  a  part  rf  that 
decree  is  infnictuous  for  want  of  jurisdiction,  he 
is  not  precluded  by  Act  VIII  of  lh59,  s.  7,  from 
maintaining  a  second  suit  to  enforce  such  part  of  his 
claim  (as  was  infructuously  decreed  in  the  first  suit) 
against  a  third  party  who  derives  his  title  through 
the  borrower  subsequent  to  the  date  of  the  bond. 
QmsH  Cbukdbb  Mooxbbjbb  c.  B amrssubbb  Dabbb 

L22  W.  B.«  308 


102, 


Promieeory 


note  payable  by  inetalmenle — Act  IX  of  1850 f 
«.  34,-  When  two  or  more  instalments  <A  a  pro- 
missory note,  payable  on  the  face  of  it  by  instal- 
ments, are  due«  the  holder  of  the  note  is  not  at  liberty 


BEXjINQUISHMENT  OF,  OB  OMIB- 
8ION  TO  SUE  FOB,  FOBTION  OF 
CLAIM  -continued. 

to  sue  separately  for  each  iustalmei^t  or  for  some 
of  them  I  he  must  sue  for  all  the  instalments  due  in 
one  action.  A  judgment  recovered  in  a  suit  for  one 
instalment  when  others  are  due  is  a  bar  to  a  suit 
subsequently  Ulbusrht  for  the  latter.  Mackiittosh  «. 
QiLL  .  12  B.  Ii.  B.»  87 :  20  W.  B.,  358 


103. 


Bmit  on  inetal^ 


ment'bond — Civil  Procedure  Code,  1859,  *.  7. — 
Plaintiff  sued  upon  an  instalment-bond  as  each  suc- 
cessive instalment  fell  due,  and  the  whole  of  hb 
claim  on  each  instalment  was  included  in  ^is  suit. 
He  recovered  the  full  amount  of  the  first  instalment 
under  the  first  decree,  and  a  portion  of  the  second 
instalment  in  execution  of  his  second  decree.  He 
now  sued  for  the  unpaid  portion  of  the  second  instal- 
ment, and  for  the  whole  of  the  third  instalment,  in- 
cluding the  interest.  JIHd  that  such  suit  was  not 
affected  by  s.  7,  Act  VIII  of  1859.  Bolakbb  Lal  «. 
Chowdhbt  Bunoshsb  Sikoh        .   7  W.  B.,  809 


104. 


Promiee  to  pay 


balance  found  due  on  aecomnte  etated  in  inatalmente 
— Promieeory  note — Note  oj  agreement  in  account 
book.— In  1876  accounts  were  stated  between  B  and 
D,  and  a  balance  of  B^-OO  was  found  to  be  due  from 
JD  to  ^.  2>  gave  B  an  instrument  whereby  he  agreed 
to  pay  the  amouitt  of  such  balance  in  four  annual 
instalments  of  R200.  B  at  the  same  time  noted  in 
his  account  book  that  such  balance  was  "payable 
in  four  instalments  of  RaOO  yearly."  In  July  1879 
B  sued  D  upon  such  instrument  for  the  balance  of 
the  first  instalment.  The  Court  trying  this  suit 
refused  to  receive  such  instrument  in  evidence,  on 
the  ground  that  it  was  a  promissory  note,  and  as 
such  was  improperly  stamped.  Thereupon  B  applied 
for  and  obtained  permission  to  withdraw  from  the 
suit,  with  liberty  to  bring  a  fresh  one  for  the  original 
debt.  In  October  1879  B  again  sued  D,  claiming 
the  balance  of  the  first  and  second  instalments, 
basing  his  claim  upon  the  note  made  by  him  in 
his  account  book.  He  obtained  a  decree  in  that  suit 
for  the  amount  claimed  by  him.  In  1880  B  again 
sued  D,  daiminff  the  amount  of  the  third  instalment, 
again  basing  his  claim  upon  such  note,  field  by 
Spakbiib,  J.y  that  the  suit  last  mentioned  was  barred  t 
by  the  provisions  of  s.  43  of  Act  X  of  1877,  inas- 
much as  B  should  in  the  second  euit  brought  by  liim 
•against  Z>  have  claimed  the  balance  of  the  money 
found  due  from  Z)  to  him  upon  the  accounts  stated 
between  them,  instead  of  claiming  the  balance  of  the 
instalments  due.  Held  by  Oldfibld,  J,,  that  such 
suit  was  not  so  barred,  the  causes  of  action  therein 
and  iu  the  former  suit  being  different.  Baitabsi 
Dab  p.  Bbieabi  Das  1.  L.  B.»  3  AIL,  717 


105. 


Civil  Procedure 


Code,  1859,  #.  7 — Suit  to  enforce  claim  against  re- 
preeeutativfs  of  deceaefd, — Held  that  s.  7  of  Act 
VIII  of  1859,  which  barred  all  future  suits  for  the 
portion  omitted  or  relinquished,  had  not  the  effect  of 
prohibiting  more  than  one  suit  to  enforce  satisfaction 
of  a  claim  against  the  representatives  of  a  deceased 
person.  The  creditor  had  a  right  to  make  all  the 
property  of  the  deceased  debtor  in  the  hands  of  the 
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seyersl  persons  who  might  have  succeeded  to  it  liable 
for  the  payment  of  his  debt,  but  he  was  not  bound 
to  bring  his  suit  in  such  a  shape  as  to  include  the 
whole  of  the  representatives  and  the  whole  of  the 
property  at  the  risk  of  being  precluded  hem  all  future 

suits.     FlTBUMBOOKH  9.  SOOBHAN       .   2  AgTS,  828 


106. 


Civil  Procedure 


Code,  1877,  *.  43— Stamp  Act,  1679,  e,  41— Duty 
and  penalty  under  Stamp  Act — Coete — Suit  to  rc' 
cover  amount  paid, — The  plaintiff  in  a  suit  on  an  in- 
strument not  duly  stamped  was  compelled  to  pay  the 
amount  of  duty  and  penalty:  the  proper  stamp  on 
the  instrument  ought  to  have  been  paid  by  the 
defendant.  In  a  suit  with  reference  to  s.  41  of  the 
Stamp  Act  to  recover  the  amount  ptdd, — Beld  that 
the  plaintiff  could  not  have  recovered  the  amount  as 
costs  of  the  former  suit  in  which  it  was  paid>  and 
that  a  fredi  suit  to  recover  it  was  maintainable. 
ISHAB  Das  v.  Masitd  Khak     I.  Ii.  B*,  6  All.,  70 


107. 


Mortgage,  for 


eecmring-  payment  of  rent—Decree  of  Revenue 
Court  for  arrears  of  rent — Suit  for  eale  of  mort* 
gaged  property-—  Civil  Procedure  Code,  e.  43, — In 
1874  the  phdntiff  leased  certain  immoveable  property 
to  the  defendant,  and  the  latter  executed  a  deed  bj 
which  he  covenanted  to  pay  the  annual  rent  and 
fulfil  other  conditions  of  the  leasei,  and  gave  security 
in  B8,000  by  mortgage  of  landed  property.  In  1874 
the  phuntiff  obtained  decrees  in  the  Bevenue  Court 
for  arrears  of  rent,  and  the  decrees  were  partially 
satisfied  and  then  became  barred  by  limitation.  In 
1&84  the  plaintiff  brought  a  suit  to  recover  the 
balance  due  by  enforcement  of  the  mortgage  security 
sgainst  the  purchasers  of  the  mortgaged  property. 
Held  that  the  plaintiff  had  two  separate  rights  of 
action,  one  on  the  contract  to  pay  rent  and- the  other 
on  the  mortgage  security  ;  that  he  could  only  enforce 
the  first  by  a  suit  in  the  Bevenue  Court  for  arrears  of 
rent,  and  the  second  by  suit  in  the  Civil  Court ;  and 
consequently  there  could  be  no  bar  to  the  latter 
suit  by  reason  of  the  suit  instituted  in  the  Bevenue 
Court,  with  reference  to  s.  48  of  the  Civil  Procedure 
Code.    Cbudi  Lal  v,  Baitasfat  Sikgh 

[I.L.B,9All.,2d 


108. 


Suit    under 


colour  of  tuit  for  rent  to  try  queetion  of  title — 
Civil  Procedure  Code,  1859,  «.  7.—  Where  a  suit  for 
possession  would  be  met  by  a  plea  in  bar,  the  plain- 
tiff cannot  be  permitted  to  have  the  question  of  title 
tried  under  colour  of  a  rent  suit,  such  a  proceeding 
being  opposed  to  the  principle  laid  down  in  Act  VIII 
of  3859,  s.  7.  Bax  Tuiroo  KoLOo  v,  S;basoda 
Pbbseap  Muslick.  Golau  Mahoxbd  Shaha  V, 
Shaboda  Pbbshad  Mulliob      .       19  W.  B.»  91 

See  Datal  Chabd  Sahot  v.  Nabik  Chabdba 
Adhtcabi     .     8  B.  Xi.  B.,  180  :  18  W.  B.,  235 


109. 


Suit  for  ahate* 


ment  of  rent — Subsequent  suit  for  excess  of  rent 
paid, — A  plaintiff  who  has  sued  for  and  obtained  a 
decree  for  an  abatement  of  rent  payable  in  respect 
of  a  patni  held  by  him  may  afterwards  sue  for  ft 
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refund  of  the  rent  paid  by  him  before  instituting  tlie 
suit  for  abatement  of  rent,  in  excess  of  the  amount 
justly  payable,  notwithstanding  that  he  might,  if  he 
had  chosen,  have  included  this  claim  in  his  salt 
for  abatement  of  rent.    Okhoy  Eookab  Cnimo- 

TADHYA  V,  MaBATAP  ChTTUDBB  BAHABOOB 

[LIj.  B.,  6  Calo.. 24 


110. 


Civil  Proc€dmrm 


Code,  1882,  s,  43-- Enhancement  of  rent,  Snii  for 
—  Subsequent  suit  for  rent, — Under  ss.  48  and 
43  of  the  Civil  Procedure  Code,  pUintiffs  must  bring 
their  entire  claim  and  every  remedy  enforceable  in 
respect  of  that  claim  into  Court  at  once,  and,  if  they 
fail  to  do  that  in  any  suit,  they  cannot  afterwaHb 
avail  themselves  of  any  remedy  on  which  they  have 
not  chosen  to  insist  in  the  first  suit  Suits  for  en« 
hanced  rent,  and  suits  for  rent,  are  claims  arising  in 
respect  of  the  same  subject-matter,  and  a  plaintiff 
cannot  be  allowed,  after  having  unsuccessfully  sued 
for  rent  at  an  enhanced  rate,  to  sue  for  the  original 
rent  for  previous  years.  Eubhook  CHi7Bi>BB 
If  ooKiBjiB  V,  Qvuv  Dabs  Bisvtas 

[I. Ii. B,  9 Calc,  919 :  12 CL  B.» 599 


111. 


Suit    for 


^ancement  of  rent—Dismissal  of  enhancement  suit— - 
Pent  suit  at  old  rate  for  year  for  which  rent  had 
been  sought  at  enhanced  rate, — The  dismissal  of  a 
suit  for  rent  at  an  enhanced  rate  is  no  bar  to  a  subse- 
quent suit  for  rent  at  the  rate  originiJly  fixed. 
Kunnock  Chunder  Moohsfjet  v.  Quru  Dass  Biswas, 
I.  L,  P.,  9  Calc,  919  t  22  C.  L,  P.,  699,  oveirolcd. 

SuBBUBUBBIK    AHMBD     v,    BaBI     MaBHITB      BoT 

Chowbhby  .      I.  Ii.  B.,  15  Calc,  146 


112. 


Ctrf7  Promdmre 


Code,  1859,  s.  7— Suit  for  arrears  of  rent,— A  suit 
for  arrears  of  rent  was  not  barred  under  Act  VIII  of 
1 859,  s.  7>  by  the  fact  that  the  plaintiff  had  split  bia 
claim,  i,€,f  the  jumma ;  but  the  circumstances  that 
a  part  of  the  jumma  had  been  omitted  would  be  a  bar 
to  the  plaintiff  suing  subsequently  for  such  part. 

PiTBfiUB    GOFAL  PaXJL  CbOWBBBY  v.  PoOBirAB17BI> 

MuLMOK 21 W.  B.,  272. 


lis. 


Suits  for  arrears 

of  rent— Pent  for  separate  years— Civil  Procedure 
Code,  1859,  s.  7.— Under  s.  7  of  Act  VIII  of 
1859,  it  was  held  that  arrears  of  rent  foi'  successire 
years  are  several  and  distinct  causes  of  action,  in 
respect  of  which  a  plamtiff  may  institute  separate 
suits.  SvTTo  Chubb  Ghosal  v,  Obhoy  Kubb  Dob» 

[2  W.  B.,  Act  X.  81 

Bak    Soohbbb   Sbik    «.   Ebi8hvo    Cbitbbbb 
GooPTO 17W.B.,  880 

KbISTO     EiBBITB      POBAICABIOK     v.    BaXDBFV 

Chattbbjbb  •  24  W.  By  826* 


114. Suit  for  rent— 

Pent  of  separate  successive  years.—  At  the  close  of 
the  Bengali  year  1288,  which  was  on  the  llth 
of  April  1877,  the  defendant  owed  to  the  plidntiff, 
his  landlord,  the  rents  of  his  holding  for  the  years 
1281,  1282,  and  1283.    The  plaintiff,  m  the  Konth 
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«f  April  1878,  before  the  close  oF  the  year  1284,  insti- 
tuted a  suit  for  the  rent  for  1281  only,  and  cbtained 
a  decree.  On  the  10th  of  April  1879  he  instituted 
another  suit  for  recovery  of  the  rents  for  the  years 
1282, 1V8 ',  and  1. 8  k  Meld  that  the  claim  for  the 
years  1282  and  12'^S  was  barred  under  s.  48 
of  the  Code  of  Ciyil  Procedure,  1877.  The  cases  of 
Sutto  Churn  Ghosalv.  Ohl»oy  Nund  Dots,  2  W.  JZ., 
Act  JT,  81 ;  Earn  Soondfr  Sein  v.  Krishna  Chun- 
der  Ooopio,  17  W.  R.,  380;  and  Krishna  Kinkur 
Poramayiek  v.  Ramdhun  Chatferjee,S4  W.  B.,  826, 
mre  overruled  by  s.  43  of  Act  X  of  1877.     Tabuok 

CHVVDBB  MOOICBRJVB  r.  PAVOnU  MOUIKI  DbBYA 

[L  li.  B.,  6  Calo.,  781: 8  C.  Ii.  B.,  397 

See  Balaji  Sitabam  Natk  r.  Bbikaji  Soyaub 
Pbabhu  .    I.  Ij.  R,  8  Bom.,  164 


116. 


Citil  Procedure 


Code,  1882,  s,  43— Suit  for  arrears  ofrent—Appli* 
eation  of  the  Ciril  Procedure  Code  to  suits  in  Re* 
tenue  Covrls  —Relinquishment  of  part  of  claim* — 
The  plaintiff  sued  under  the  provisions  of  Act  X  of 
1869  to  r«  cover  arrears  of  rent  for  the  years  1287, 
1288,  and  1289  (1880-1882),  after  having  obtained 
a  decree  for  the  rent  due  for  the  year  128^  ( 1879)  in 
a  suit  instituted  after  the  rent  for  tbe  year  1289  (1 88  0 
had  become  due.  Held  that  the  provisions  of  s.'  43 
of  the  Civil  Procedure  Code  applied,  and  that 
the  second  suit  was  consequently  barred.  Madho 
Prakash  Sinah  v.  Murli  Manohar,  /.  L,  R,,6  AIL, 
405,  cited  and  approved.  Tar-tok  Chunder  Mooker' 
jeev,  Panehu  Mahini  Dehifa,!,  L,  R„  6  Cafe,  Viit, 
eited.     Adhibabi  Nabaib  Kumari  «.  Baqhu  Ma- 

HAPATBo  .    I.  Ij.B.,  12  Calo.,  60 

ft 


lie. — 


■ Civil  Procedure 

Code,  1882,  s,  43  Cause  of  action  Separate  suits 
for  rent  due  for  *u-cessive  ffenrs, — Petitioners  filed 
two  suits  in  a  Small  Cause  Court  on  the  same  d«y  to 
recover  rent  due  for  two  snccessive  years  under  the 
same  lease.  The  sum  of  the  two  claims  exceeded  the 
pecuniary  limit  of  the  Court's  jurisdiction.  Tbe  suit 
for  the  rent  of  the  first  year  w:is  ditmisaed  under 
1.  43  of  the  Code  of  Civil  Procedure,  on  the 
ground  that  the  claim  ought  to  have  been  included 
in  the  suit  for  the  second  .year's  rent.  Mr  Id  that, 
as  the  petitioners  Lad  no  intention  of  abandoning 
either  claim,  the  proper  course  was  to  allow  them  to 
withdraw  both  suiti  and  file  a  fresh  suit  in  a  oompe- 
tent  Court.    AikAav  o.  Abdoola 

[I.  Ii.  B.»  8  Mad.,  147 


117. 


Suit      waiving 


di/Terenee  of  exchange — Cf>t7  Procedure  Code,  1859, 
#.  7. — An  auction-purchaser  of  a  zamindari.  being 
entitled  to  be  paid  his  rents  in  Azeemabad  rupees, 
and  having  sued  for  the  same  in  Company's  rupees 
(the  former  C(  inage  being  more  valuable  than  the 
Mktter)  his  omission  to  sue  for  the  difference  of  value 
was  held  to  be  an  abandonment  of  dum  under  s.  7, 
Act  VIII  of  1^59,  and  to  bar  his  recovery  of  it  in  a 
fresh  suit    Mahombd  Soaduck  Golbbtak  r.  Fobbbb 

[6  W.  B.,  Aot  X.  90 

TOL.  IT 
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118. 


Cf  c»7  Procedure 


Code,  1S59,  ss.  7  and  97—  Omission  of  portion  of 
claim — Withdrawal  of  suit^lnstHution  of  fresh 
suit  including  claim  omitted.—  Where  the  plaintiffs  in 
a  suit  were  permitted  to  withdraw  from  the  same 
with  a  view  to  bringing  a  fresh  suit  which  should 
include  a  portion  which  had  been  omitted  of  the 
claim  arising  out  of  the  cause  of  action,  and  such 
fresh  suit  was  brought,  the  additional  portion  of  he 
claim  in  that  suit  was  not  bamd  by  s.  7  of  Act 
YIII  of  1859.    iLAHi  Babbsr  v.  Ihaic  Bakhsh 

[L  Ii.  B.,  1  All..  dS4 

118. : a  til  Procedure 

Code,  1882,  s.  43-- Aot  XII  of  J881  (N.  W,  P, 
Rent  Art  J,  s.  140-  Case  st'uc^  vff  with  liberty  to 
plaintiff  to  bring  afresh  suit  —Omission  tu  sue  for 
part  of  claim  in  ease  struck  cff^Fresh  suit  for 
omitted  claim  not  barred. — A  recorded  co«sbarfr  of 
a  mehal  sued  tbe  lambardar  for  his  share  of  the 
profits  of  the  mehal  for  the  year  1286  Pasli.  At  the 
time  of  the  institutann  of  the  suit,  the  profitu  for 
1287  and  128  S  Fasli  also  were  due,  but  no  claim 
was  then  made  in  respect  of  them.  '  The  suit  was 
struck  off  on  account  of  the  non-appearance  of  the 
parties  under  s.  140  of  Act  XII  of  1881  (N.-W.  P. 
Rent  Act),  with  leave  to  the  plaintiff  to  bring  a  f  rcsb 
suit.  Subsequently  the  plaintiff  brought  a  suit 
against  the  same  defendant  for  his  share  of  the 
pr.fits  of  the  mehal  for  1 287  and  1288  Fasli.  Held 
that  the  suit  was  not  barred  by  the  pro\  isions  ■  of 
s.  48  of  the  Civil  Procedure  Code.  Mtlohabd  r. 
Bhikabi  Da88  .     I.  Ij.  B.,  7  AIL,  624 

120. '- Ciril  Procedure 

Cofe  (Act  XIV  of  1S82J,  s,  43— Madras  Rent 
Beco'erg  Act  (Mad.  Act  VIII  of  1866J,  #.  18 
— Suit  hg  a  landlord  in  the  Court  oj  the  Die* 
triet  Munsiffor  arrears  of  rent  for  two  gears- 
Subsequent  attachment  for  rmt  of  a  third  ft  ear  ao^ 
erued  due  at  dat^  *»J  suit,— A  zamindar  bronght  a  suit 
in  the  District  Munsif's  Court  to  recover  from  a 
tenant  on  his  estate  the  arrears  of  rent  for  two  years. 
Rent  for  the  third  year  was  also  due.  No  claim  for 
it  was  included  in  the  suit,  but  the  landlord  attached 
the  land  by  summary  process  under  the  Rent  Recovery 
Act  to  recover  it.  The  tenants  sued  in  the  Revenue 
Court  under  the  Rent  Recovery  Act  to  have  the 
attachment  set  aside  as  ilbgil.  Held  that  the 
samindar  was  not  precluded  by  Civil  Procedure 
Code,  s.  43,  from  pursuing  his  remedies  under  the 
Rent  Recovery  Act,  and  that  the  attachment  was  not 
illegal.    BswABA  DOdS  r.  Vbhkatabotbb 

[L  L.  IL»  21  Mad.,  280 

12L  —  .    -  .       _    Joint  own^e — 

Mortgage  of  joint  property  bg  two  eo^owners-^ 
Subsequent  mortgage  of  part  of  same  propertg  to- 
same  mortgagee  bg  one  eo  o  truer — Suitbg  mortgagee 
on  second  mortgaoe  and  sale  in  execution— Purchase 
bg  mortgagee— Effect  of  such  purchase  on  first 
mortgage— Subsequent  suit  bg  mortgagee  on  first 
mortgage, -By  a  mortgage  deed.  iu»d  the  24th 
January  1878,  S  and  V,  two  of  three  brothen  consti** 
tuting  an  nndivided  family,  jointly  mortgaged  to  the 
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plaintiif  B  a  part  of  the  family  property.     On  the 
28ih  Jhly  i878  S  alone  further  mortgaged  to  the 
plaintiff  for  a  fresh  adrance  a  portion  of  the  pro- 
perty already  mortgaged.     Subsequently  the  three 
brothers  effected  a  partition  among  themselves  of  all 
4he  undivided  property,  and  the  p);operty  jointly  mort- 
gaged by  S  and  F  fell,  along  with  other  property,  to 
the  share  of  V  and  the  third  brother  N*    In  1881  the 
plaintiff  B  sued  S  on  the  second  of  the  above  mort- 
gages, «is ,  that  of  the  28th  J^uly  1878.   He  obtained 
a  decree,  and  at  a  sale  held  in  execution  of  that  decree 
himself  purchased  the  property  comprised  iu   that 
mortgage.      In  the  meantime,  on  the  27th  January 
1882  and  on  the  6th  December     188B,   F  and  N 
respectively  mortgaged  with  possession  to  the  defen- 
dant M  portions  of  the  land  comprised  iu  the  first 
mortfrage  of  the  24th  January  1878.      In  1883  the 
•  plaintiff  filed  the  present  suit  upon  his  first  mortgage 
of    the    24th    January  1878,   claiming  to  recover 
B816-14-0  from  jS*  and  F  personally.    He  also  prayed 
that  the  defendant  M,  who  had  been  in  possession  of 
the  property  in  dispute,  should  be  prevented  from 
obstructing  him  in  selling  the  property.     £*  and  F 
did  not  appear.      The  third   defendant   M  alone 
appeared  and  contended  (iiUfr  alid)  that  the  plain* 
tiff,  having  sued  upon  his  second  mortgage  without 
iuclucKng  the  earlier  one,  was  now  barred  from  suing 
on  the  latter  by  ss  18  and  48  of  the  Civil  Procedure 
Code  <XIV   of  1882)      He  also  contended  that  the 
plaintiff,  having  purchased  part  of  the  lands  com- 
prised in  the  mortgage  now  sued  upon  in  execution  of 
the  decree  obtained  by  him  upon  his  second  mortgage, 
could  not  now  seek  to  burden  the  remaining  lands 
included  in   the  mortgage  with  the  whole  of  the 
mortgage*debt,  but  that  a  proportionate  part  of  that 
debt  must  be  satisfied.      Beld  that  the  plaintiffs 
suit  was  not  barred  by  his  previous  suit  on  the  second 
mortgage  under  the  provisions  of  ss.  18  and  48  of  the 
Civil  Procedure  Code.   Moso  Baohukath  v.  Balaji 
Tbimbak        •        .        .   I.  Ii.  IL»  13  Bom.,  46 


laa 


Civil  Procedure 


Code  (18S2),  e.  43— Transfer  oj  Property  Act  (IV 
of  1SS2J,  9,  85^EighU  inief  ee  of  two  mortgagees 
of  the  tame  propertt/  from  the  same  mortgagor, — 
Two  persons  each  held  a  mortgage  over  the  same 
property  from  the  same  mortgagor.  The  mortgages 
were  both  executed  on  the  same  day.  The  mortgagees 
each  instituted  n  suit  for  sale  on  the  same  day  and 
obtained  decrees,  in  execution  of  which  they  had  the 
mortgaged  property  put  up  for  sale,  and  each 
purchased  it  at  the  sale  under  his  decree  respectively. 
Neither  mortgagee  made  the  other  a  party  to  the  suit 
on  his  mortgage.  The  representati v e(S)ot  one  of  the 
mortgagee  decree- holders  got  possession  of  the  mort- 
gaged property  and  held  it  as  against  the  ether  mort- 
gagee decree-holder  or  his  representatives.  Thereupon 
the  representatives  of  the  other  mortgagee  brought 
their  suit  for  possession  of  a  moiety  of  the  property, 
or  in  the  alternative  for  redemption  of  the  other 
mortgage.  Held  that  such  suit  was  not  barred  either 
by  the  provisions  of  s.  48  of  the  Code  of  Civil 
Procedure,  or  by  reason    of  those  of  s.  86  of  the 


BBIiINQniSHBOSNT     OF,     OR 
8ION    TO   SOS   FOB,   POBTIOXT    OF 
CljAINL—ecntimud. 

Transfer  of  Property  Act,  1882.     BALMAxmrD  r. 
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CivU 


Code,  1882,  M.  18  and  48— Act  XII  of  1679,  #.  B 
—Act  VIII  of  1869,  s.  7—Incl%9io%  ofmhoie  daim 
in  suit.-  The  present  suit  was  preceded  b^  other*  in 
which  the  plaintiff  sought  to  establish »  i%bt  in  the 
same  part  of  the  talukhdari  estate  that  he  nam  clmhiMd 
to  redeem  from  mortgaffe.    The  first  suit  in  whidi  he 
with     another    claimed    as    under-proprietosrB    was 
dismissed  in  1866  on  the  ground  that  they  had  not 
shown  themselves  to  have  held  such  right  under  the 
talukhdars  within  the  period  since  1841.    Pxoceedbtgs 
not  to  be  regarded  as  judicial,  subsequently  takm 
under  circular  4  of  1867,  resulted  in  a  findKng  tfa^t  tha 
dismiscHil  was  right  upon  the  merits,  the  propoty 
having  been  transferred  to  the  talukhdar  by  a  eondi- 
tional  sale  which  had  become  absolute.      Another  suit 
was  then  brought  to  recover  the  talukhdari   ligltfy 
under  the  terms  of  circular  106  of  1869,  it  being 
alleged  that  arrears  of  revenue  paid  by  the  talnthdnr 
had  been  paid  on  the  pluntifPs  account*       That  nit 
was  also  dismissed.    Meld  that  the  present  aoit  to 
redeem  the  same  property  under  a  mortgage  was  net 
barred.    The  claim  to  redeem  did  not  arise  out  of  the 
former  cause  of  action  within  the  meaning  of  the 
sections  of  Act  VIII  of  1869  relating  to  the  inclusias 
of  the  whole  claim  in  a  suit      The  plaintiff  not  tkai 
being  aware  of  his  right  when  he  sued  before,  it  cooM 
not  be  regarded  as  a  "  portion  of  his  claim,"  and  he 
was  not  precluded,  by  having  omitted  it,  from  brxBz- 
ing  it  forward.      AnAVAT  BiBi  t>.  Imdad  HrsAi^ 

[LIi.B.,15Calc^800 
Ii.  B.,  15  I.  A.,  10^ 

134. > Cf>f7  Proeedmr* 

Code,  1882,  *,  48— First  suit  to  redeem — Seeeui 
suit  to  tijeet — Causes  of  action  not  idemiieaL— 
A  filed  a  suit  agunst  B  to  redeem  the  land  in  dispute, 
alleging  that  it  had  been  mortgaged  to  B^  and  that 
the  m<ntgage-debt  had  been  more  than  paid  off.  He 
therefore  prayed  for  an  account  and  restoraticm  of 
the  laud  on  payment  of  the  sum  that  might  be  found 
due.  The  Court  found  that  the  alleged  martgsge 
was  not  proved,  and  dismissed  the  suit.  Thereupon 
A  filed  a  «uit  in  ejectment  against  B*  Held  that 
the  ejectment  suit  was  not  bamd  under  s.  43  of  tba 
Code  of  Civil  Procedure  (Act  XIV  of  1882).  Paihire 
in  a  redemption -suit  does  not  bar  a  subsequent  suit 
in  ejectmoit,  the  causes  of  action  in  the  two  suits 
being  essentially  different,  Shridkas  Vinnffok  t» 
Narayan,  11  Bom,,  224,  followed.  Nabo  Baltast 
0.  BAVOHAin}iiA  TuKDBY  I.  Ii.  B.»  IS  Bom.,  896 

125.  — Civil  Proc€durt 

Code,  s,  48^**  Distinct  cause  of  action** — Suitfcr 
possession  after  cancellation  ef  Court-sule. — In 
execution  of  a  decree,  the  defendant,  who  was  sued  as 
the  representative  of  her  deceased  brotlier,  objected, 
under  s.  244  of  the  Code  of  Civil  Procedure,  to  the 
attachment  of  certain  lands  to  which  she  set  up 
independent  title.  The  objection  was  disallowed  and 
the  land  was  sold.  She  then  sued  the  execution* 
purchaser  to  set  aside  tiie  Court-tale,  and  dhluned  a 
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decree  agaiDst  which  no  apped  was  preferred.  She 
now  laed  for  pcaaeasion,  ana  it  was  found  that  at  the 
date  of  the  previous  suit  she  was  not  aware  that  the 
ezecntion-pnrchaser  had  obtained  possession.  Held 
that  the  suit  was  not  barred  by  the  Civil  Procedure 
Code,  s.  48.    Ambv  v.  EBTXHkAXXA 

[L  li.  B,  14  Mad.»  88 


198. 
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Code,  e*  M— *'  Omit  to  sue,"  Meaning  o/.— The 
plaintiff*  having  previonsly  obtained  against  his 
brother,  defendsAit  1,  who  had  been  the  managing 
member  of  their  famUy,  a  decree  for  partition  of  the 
family  property  inclu&ig  certain  debts  scheduled  in 
the  plaint  therein,  now  sued  to  recover  his  share  of 
oertain  other  family  debts  collected  by  defendant  1, 
wit^ut  the  plaintiff's  knowledge.  Held  that  the 
claim  was  ncrf*  barred  by  the  Civil  Procedure  Code, 
s.  43.    Masiathodi  r.  Appv 

[I.  Xi.  B.»  16  Mad.,  288 
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Code,  s,  45 — Suit  by  usufructuary  mortgagee  ex' 
eluded  from  poeteseion  for  unpaid  interest  ^  Subte* 
gttent  suit  for  principal  and  residue  of  interest. — A 
deed  of  mortgage  executed  in  1879  for  a  considera* 
tion  of  B30  >  provided  that  the  term  of  the  mort- 
gage should  be  four  years  certain  ;    that  certain 
interest  should   be  payable;    that  the  mortgagee 
should  have  possession;  that  the  profits  should  be 
appropriated  first  in  lieu  of  yearly  interest  and  any 
baUnce  appropriated  in  payment  of  the  principal 
debt ;  and  that  the  mortgagor  should  be  entitled  to 
redeem  if  the  principal  and  interest  were  i>aid  at 
the  expiration  of  the  four  years.    The  mortgagee 
never  obtained  possession;  and  in  1882  he  brought  a 
suit  against  the  mortgagor  to  recover  the  unpaid 
interest'  then  due,  and  obtained  a  decree,  which  was 
satisfied  by  the  sale  of  property  belonging  to  the 
judgment-debtor.    In  188H  he  brought  another  suit 
for  recovery  of  the  principal,    together  with  the 
residue  of  interest  up  to  the  date  of  suit.    Held 
that  the  cause  of  action  in  the  suit  of  1882  was  the 
mortga^^s  non-delivery  of  possession  of  the  mort* 
gaged  p:  jpeity,  by  reason  of  which  the  mortgagee 
had  been  unable  to  realize  his  interest  from  the 
usufruct,  that  the  cause  of  action  accrued  to  the 
mortgagee  from  the  moment  the  instrument  came 
into  operation   and    possession  was  not    delivered, 
that  the  cause  of  action  to  recover  the  principal 
accrued  at  the  same  time  and  was  the  same  cause  of 
action,  that  the  plaintiff  was  therefore  bound  in  the 
suit  of  1882  to  sue  for  the  principal,   and  that  the 
present  suit  was  consequently  barred  by  s.  48  of  the 
Civil    Procedure    Code.     HiKmrTULLA  Eban    «. 
ImaicAli  .   I.  li.  B.,  12  AUh  208 
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Code  (1882),  t.  48^Suit  for  interest  on  a  bond 
vaiving  right  already  accrued  to  sue  for  principal 
— Second  suit  for  principal  and  interest  suose* 
quently  acerlieti?.— Certain  Mahomedans  hypothecated 
to  the  plaintiff,  to  secure  repayment  of  a  debt,  their 
interest  in  lands,  which  had  been  enfranchised  as  a 


BEUNaxneHMliSNT  OF,  OB  OMIS* 
SION  TO  SUE  FOB,  FOBTION  OF 
CIiAIM — continued* 

personal  inam— a  claim  that  the  lands  constituted 
the  endowment  of  certain  mosques  having  been 
rejected  at  the  inam  inquiry.  The  hypothecation 
deed  was  executed  in  1876  and  registered,  and  it 
contained  the  following  terms  with  regud  to  interest 
and  the  repayment  of  the  debt.  "  We  (the  obligors) 
shall  pay  interest  at  7  per  cent,  per  annum  before 
the  80th  October  of  each  year ;  we  shall  pay  in  full 
the  principal  amount  on  the  80th  October  1878,  after 
clearing  off  the  interest,  and  redeem  this  deed; 
should  we  fail  to  pay  the  interest  regular]  v  according 
to  the  instalments,  we  shall  at' once  pay  the  principal 
together  with  the  amount  of  interest."  Default  was 
made  in  the  payment  of  interest  in  1876,  and  in 
1877  the  plaintiff  sued  in  a  District  MunsiTs  Court 
for  the  interest  then  due,  expressly  stating  in  the 
plaint  that  he  agreed  to  accept  payment  of  the 
principal  and  the  subsequent  years'  mterest  at  the 
times  fixed  in  the  deed,  and  he  obtained  a  decree  as 
prayed.  The  plaintiff  in  1888  now  sued  the  executants 
of  the  above  instrument  and  their  heirs  and  represen- 
tatives to  recover  the  principal  together  with  interest 
up  to  date.  Held  that  this  suit  was  not  barred  by 
the  Civil  Procedure  Code,  s.  43,  although  the 
creditor's  election  not  to  seek  a  decree  for  the  full 
amount  in  the  suit  of  1877  had  not  been  communi- 
cated to  theidebtors  before  that  suit.  Badi  Bioi 
Sa viBAL  V.  Sami  PiioiAi      I.  Ii.  B.»  18  Mad.,  267 
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Code  (1882 J,  s.  4S'-'Corenant  to  pay  interest  on 
mortgage — Suit  to  recover  arrears  ofintereet — Subse* 
quent  suit  for  principal  and  interest. — The  breach  of 
covenant  in  a  mortgage  bond  to  pay  interest  each  year, 
which  covenant  is  not  confined  to  the  fixed  period  of 
the  mortgage  and  is  distinct  from  and  independent  of 
the  claim  of  the  mortgagee  to  recover  the  principal  sum, 
and  the  peiformance  St  which  is  secured  in  a  differ- 
ent manner,  gives  rise  to  a  distinct  cause  of  action 
which  can  be  sued  upon  without  suing  for  the  principal^ 
and  a  decree  obtained  on  such  bond  for  overdue  interest 
does  not,  under  s.  48  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882),  bar  a  subsequent  suit  to  recover 
the  principal  and  interest  by  sale  of  the  mort^^ed 
property.  Yabhyaut  Kasayan  Kaicat  «.  Vithaii- 
DiYAKAB  Pabulbxab     .    I.  Ii.  B»  21  Bom.,  287 
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TOl,  IT 


Code,  «.  48— Decree  against  three  of  four  uralans 
of  a  devasom — Suit  to  declare  the  decree  binding 
on  the  fourth, — The  holder  of  a  bond  executed  by 
two  uralans  of  a  Malabar  devasom  obtained  a  decree, 
declaring  that  the  devasom  property  was  liable  for 
the  secured  debt,  against  the  executants  of  the  bond 
and  one  other  uralan ;  the  fourth  uralan  intervened 
in  execution  of  the  decree,  and  objected  that  the 
devasom  property  was  not  liable  to  be  attached.  11  is 
objection  was  upheld,  and  the  plaintiff  then  brought 
a  suit  against  him  for  a  declaration  that  the  debt  was 
binding  on  him  and  on  the  devasom  property.  Held 
that  the  suit  was  not  barred  under  the  Civil  Proce- 
dure Code,  s.  48.    Baxak  v.  Sbidhabak 

[I.  L.  B^  18  Mad,  448 
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Civil  Procedure 


Code,  #.  4S.— In  1889  the  plaintiif  gned  the  defen- 
dant for  potteMion  of  a  piece  of  land  which  the 
defendant  had  inchided  in  her  homrstead  by  building 
walls.  In  that  snit  the  phtintiff  alleged  that  on 
that  land  there  were  two  pnlm-trfes  which  belonged 
to  him,  and  that  the  defendant  had  wrongfully 
prevented  the  pasis  from  going  to  those  trees  to 
tap  them,  but  he  asked  in  his  plaint  in  that  snit  for 
the  ri  lief  in  respt  ct  of  the  tret«,  only  stating  that  he 
wonld  brirg  a  separate  suit  for  them.  The  Munsif 
fldsmisscd  that  suit  on  the  ground  that  the  land  was 
within  the  di  f  endant's  tenure,  and  his  decision  was 
affirmed  on  appeal.  In  a  snit  brought  in  1890 
against  the  same  defendant  for  declaration  of  title 
to  and  possession  of  the  two  palm-trees  and  for  an 
injunction  restraining  the  defendant  from  disturbing 
his  possession  of  them, — Meld  that  the  claim  ardie 
out  of  the  same  cause  of  action  as  that  in  the  former 
suit,  and  that  the  suit  was  therefore  barred  by  s.  43 
of  the  Code  of  Civil  Procedure.  Makbud  Ali  v. 
Kabois  Dti  .    I.  Ii.  B.,  20  Calo.,  322 


18a 


Civil  Procedure 


Code,  s,  43— Joint  properfjf.  Suite  for  exclutiou 
from  and  partition  of—Co-ehorere*  — One 
co-sharer  suing  another  for  exclusion  frrm  joint 
propirty,  and  omitting  to  exclode  in  his  cLiim 
a  porti')n  of  the  property  of  which  he  seeks  possession, 
is  not  debarred  by  s.  48  of  the  &  de  of  Civil  Proce- 
dure from  suing  to  have  the  .ioint  estate  partitioned* 
including  the  ]H>rtio!i  omitted  from  the  former  suit, 
the  causes  of  action  in  the  two  suits  being  different. 
Abdvn  Nabib  r.  Babitlak 

[I.  L.  B^  20  Calo..  885 

188,  -  —  —  -  -~  Civil  Procedure 
Code  (Act  XIV  of  18^2),  t.  48—Onue  of  prof, 
—  Where  a  plaintiiT  has  sustained  at  the  same  time 
an  injury  in  respect  of  his  proprietary  or  permanent 
interest  in  an  estnte,  and  also  an  injury  in  respect  of 
a  temporary  or  leasehold  interest  in  such  estate, 
and  files  suits  for  redress  in  both  causes  of  action,  it 
^nn  t  be  SAid  that  the  two  causes  of  action  are  so 
identic'il  that  he  is  precluded  by  s.  4.)^  of  the  Civil 
Procedure  Coie  from  filing  separate  suits.  The  onus 
is  on  the  defendant  to  show'  that  the  causes  of 
action  are  identical.  Upbvdba  Lal  Mitkebjsb  r. 
SlOKBTABT  OV  STATB  TOB  InDIA 

[L  Ii.  F^  20  Cslo^  716 
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e     4S— Transfer  of  Propertjf  Ad, 
e.  85  -  Ejectment    suit   by    a    mortgagor**^    vendee 
against  the  purehas'r  under  a  mortffnge  decree 
Suhtequent  »uit  to  redeem. — Certain  land  mortgaged 
to  A  was  sold  to  i?.  A  brought  a  suit  on  his  mortgage 
without  joining  B  as  a  party,  obtained  a  decree  fur 
sale,  and  became  the  purchaser  under  the  decree.      B 
then  sued  to  eject  him  praying  for  a  declaration  that 
the  sale  was  not  binding  on  him.    The  suit  having 
been  dismissed,  he  now  sued  to  redeem.      Held  that 
tne  suit  wm  not  barred  under  the  Civil  Procedure   ' 
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Code,  s.  41,  and  the  plaintiff  wts  entitled  to 
Kupptr  Natudu  r.  Vbvkatakribhna  Hbj>di 

[I.  1m,  B.,  20  Mad.,  83 

135.  Ct>f7  Proeedmre 

Code  (1882),  s,  43— Suit  for  money  by  marfgmjme 
against    sons    of  a   deceased    judgment-debtor — 
Former  suit  on  mortgage  against  father, — A  per- 
sonal  decree  on  a  mortgage   Was  passed  againat  a 
Hindu  (the  mortgagor)  and  his  two  sons  on  the  19tli 
October  1877.    The  decree  provided  for  payment  of 
the  secured  debt  in  various  instalments  by  May  1895. 
The  mortgagor  died  in  188),  having  discluirged  part  of 
the  debt.    The  decree-h<  lier  having  attached  certain 
family  property  in  execution,  the  mortgager's  two 
younger  sons,  who  had  not  been  bom  at  the  d&t«  cf 
the  above  decree,  objected  that  their  ttharea  were  doI 
liable  to  attachment.    This  objection  prevUled,  the 
Court  expressing  the  opinion  that  the  matter  in  coo- 
troversv  should  be  determinod  in  a  regular  suit.     The 
other  defendants  in  the  suit  of  ISu  liadboth  ^ed  In 
the  interval,  one  of  them  leaving  infant  sons.    The 
decree-1  older  (in  wh'^se  sole  UMme  the  mortgage  stood) 
now  sued  the  sons  of  the  mortgagor  and  their  infiant 
nephews  for  the  payment  out  of  the  family  property 
of  all    the    unpaid   instalments.      Held    that    the 
plaintiff  was  not    precluded  from   maintaining   the 
Kuit  against  the  sous  of  the  mortgagor  by  the  Civil 
Procedure   Code,    •>.  43.    R  a  matt  A    r.    Vkivkata- 
SATKAM  .    I.I1.  B.,  17Mad^  122 

186.  — Civil  Proredmre 


Code  (l-ii<2J,  s.  43  Swt  for  specific  perfot 
anve  of  a  contract  of  sate  and  to  execute  a  eaie* 
deed  Sale-deed  subsequenHy  executed  by  ik4 
Court  under  s.  262  of  the  Ciril  Procedure  Code^ 
Suit  €tn  sole-deed  to  recover  possessiom.  — 
The  plaintiff,  claiming  specific  performance  of  a 
contract  >>f  sale,  sued  tho  defendant  to  compel  htm  to 
execute  a  deed  of  sale,  alleging  that  he  had  paid  the 
purchnse-monoy  to  the  defendant  and  had  obtained 
possession,  but  was  subsequently  disprssesaed.  The 
plaintiff  had  claimed  the  value  of  standing  crops  or 
dam>igrs  for  the  same.-  The  Court  found  that  the 
plaintiff  had  paid  the  purchase-money,  but  h  d  not 
^ot  podsess'on,  and  ordered  defendant  to  execute  » 
deed  of  sale.  On  failure  of  the  defendant  to  do  so* 
the  Court  executed  a  deed  of  sale  in  plaintiff's  fa^  our 
under  s.  262  of  the  Civil  Procedure  Code  (Act  XIV  of 
1682).  Ihe  plaintiff  thereup<)n  brought  tiie  prttcnt 
suit  to  recover  possession  on  the  strength  of  the  deed 
of  sale.  Defendant  pleaded  that  this  second  snit 
wa«  barred  under  s.  48  of  the  Civil  Piocednie 
Code.  Held  that  s.  43  was  not  applicable  and  did 
not  bar  the  present  suit,  because  the  alleged  cause  of 
action  was  not  the  breach  of  the  contract,  but  a  new 
and  distinct  one  arising  from  the  deed  of  sale  which 
the  defendant  had  contracted  to  pass.  Nathu 
Pakdu  r.  BfTDHU  Bhika  I.  Xb  B.,  18  Bom..  687 


187. 


Civil  Procedure 


Code     (1882),  s,    dB-^Deeree  for     spcoiHe  pc 
formmnce  of  a    contract  for   sale   of   land— Sub 
sequent  suit  for  possession*    The  def^dant  having 
agreed  to  sell  land  to  the  plaintiff,  hut   failed    to 
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BELINQI7I8HMENT     QV,     OB     OMIS- 
SION   TO   BUS   FOB»   PORTION    OF 

OLAlbtL-^coneluded, 

■execute  a  conv«>;^-ance,  the  pUintSff  nied  for  specific 
performance  and  obtained  a  decree  and  the  Court 
executed  a  ronveyanee  of  the  land  to  him.  He  now 
-lued  for  possessicn.  Held  that  the  right  to  poeses- 
tion  havin^r  arisen  at  the  same  time  of  the  right  to 
the  execution  of  a  conveyance,  the  suit  was  not 
"maintainable.  Naihu  Pttndu  v.  Budhu  Bhika, 
I,  L.  J?.,  18  Bom.,  537,  distinguished.  Nabatana 
'Eatibatan  r.  Kabdasahi  GoirirDAV 

[I.  Ii.  B.»  22  Mad.,  24 

158.-    -        -     ; Cifif  Procedmre 

Code  fl8^2),  e.  48— Application  for  hare  to  erne  in 
formd  panperis — Applicaiion  rejected — Suf>seqiieni 
evit  for  e*ime  relief, r-S,  43.  of  the  Code  of  Ci\il 
Procedure  would  not  apply  so  as  to  bar.  a  subsequent 
suit  where  the  so  c^led  prevkms  suit  was  not  a 
rcRuliir  suit,  but  an  application  f<;r  leave  to  sue 
•II  form4  panperis*  which  wss  rejected.  Kabaiit 
SXlfOH  r.  J  AS  WANT  SlNSH  .  I.  Xi.  IL»  21  AH.,  S58 


Ida 


Ciril  Procedn-e 


Code  (1S82J,  #.  43  —  Whole  of  aim  in  reepeot  of  vauee 
of  action — Morf gage— Bed omption  Mortgage 
tned  on  not  prored—Admiuion  hy  defendant  a 
of  mortgage  right — Suhteqvent  *nit  on  ndmietiont, — 
In  a  previous  suit  plsintifF  had  sued  to  rede*  in  a 
kanom  of  >859.  The  kanom  not  being  established, 
the  suit  failed.  At  the  time  of  bringing  the  suit, 
pluintiff  WHS  aware  that  the  defendants  in  possess!  )n 
had  in  various  documents  admitted  that  they  were 
kanonidars  under  the  plaintiff's  iredrcessrr  in  title. 
On  the  plaint  IP  now  bringing  a  suit  bancd  on  the 
admissions  refemd  to, — Held  that  <  laintiffconld  and 
should  in  the  )>revious  suit  have  based  bis  claim  in 
the  alternative  on  the  admissions  instead  of  eo'iBnintr 
that  suit  to  the  specific  mort^^age  which  he  failed  to 
pn  ve.  Having  chosen  to  take  the  course  v^liieh  he 
did.  he  was  barred  from  bringing  a  fresh  suit  by 
s.  48  of  the  Civil  Procedure  Code,  as  it  must  be 
taken  that  he  aband(  ned  or  relinquished  his  claim  on 
the  ba^is  of  the  admissif  ns  when  he  brought  his 
first  suit  on  the  kanom  specifically  alleged.  Krishna 
Pillai  V,  Jiamgasttmi  Pil'ai,  I.  L  J?,,  ]8  Mnd.^ 
462,  referred  to.  Rakgasami  Pillai  r.  Krishva 
Pillai  I.  Ij.  B..  22  Mad.,  268 
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,  WITH,  AND  Powbb  to  yaikt,  Obdbbot 

LowBB  CovBT    .  I.  Ii,  B.,  1  AIL,  546 

[L  Ii.  B.,  11  AIL,  86 

See  Cnm  Pbocbdubb  Codb,  1882,  8. 168 
{lh69,  8. 148)      .    8  B.  L.  B.,  A  p.,  81 

[18  W.  B.,  484 

See  CnriL  Pboobditbb  Codb.  1882,  s.  544. 

Ll«  L*  ^»  11  AIL,  85 

See  lB8irB8— I)bc78Ion  on  Issfbs. 

[10  Moore's  L  A.,  478 

See  ISBITBS — Omibbton  to  Sbttlk  Irbubs. 

[U  Moor«>'8  I.  A.,  26 

2  B.  Ii.  B..  P.  C.  72 

12  Moore's  I.  A..  496 

24  W.  B..  275 

See  Landlobd  and  Tknant— Pathbnt 
OB  Rbnt—  Kon-pat  U  PNT. 

[£.  Ii,  B.,  18  Bom.,  260 

See  Pabtifs— Addiwo  Pabtifb  to  Suits— 
GBNBBAUi7  I.  Ij.  Bt.,  18  AIL,  882 

See  Spbcial  ob  Sbcond  Api-bal— OBoaNDS 
OP  Appbal— QcBBTio'* 8  op  Fact. 

1.1.  L.  B.,  23  Gala,  179 
I.  K  B,  24  Calc,  98 

See  Special  ob  Sbcond  Appeal -Othbb 
Ebbokb  op  Law  ob  PBooBDaKB— 
Rbicand. 

See  Stamp  Duty.  Fbtvnd  op. 

[B.  Ij.  B.,  Sup.  VoL.  611 
11  B.  L.  K.,  872  note 

entailing  delay  and  ezpenso. 

See  Declarators  Dbcbbb,  >riT  tob— 
Rbqviaiteb  pob  Rxistbncb  op  Right. 

[I.  L.  B.,  4  Calc,  190 

.._  _   _   Findings  on— 

See  Jvdombnt— CiTiL  Cases. 

( I.  Ii.  B.,  19  Bom.,  661 
I.  Ii.  B.,  20  Mad,  498 
I.  Ii.  B.,  22  Mad..  844 

-    Order  of— 

See  Appbal— Obdrbb. 

[W.  B..  1884. 868 

W.  B.,  1864,  Mis.,  89 

6  TV.  B.,  81 

Marsh.,  469,  800 

7  W.  B..  881,  426 

L  Ii.  B.,  12  Calc,  46 

1 W.  B.,  406 

LL.  B.,8  AIL,  18 

L  Ii.  B.,  7  Fom.,  292 
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I.  Lu  P.,  19  Mad.,  167,  891 
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a.  Iiu  &,  1  AIL»  718 
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«mL 


See  BrwcuL  <tt  Sboovp  Appsait— OsraBi 
giTBJBor  OB  vor  «o  AmAL. 

[I,  Iiu  &,  S4  Oa]&,  774 

LI«.&,SlA]L,a91 


to  tfllM  frwh  evldeiiee. 


ifev  Pbitt  Cowcn,  Psionoi  or— Biiiit- 
nov  or  Cao  «o  Ihdia. 

(L  Iiu  &,  8  Cale^  646 

1.  POWSR  OF  BKHAliD. 

Appellate  Courts  Power  of ~ 


Power  of  Court  oj  epecial  appeal— Irre^mlar 
order^Ciml  Proeedmre  Code,  1869,  #«.  851,  864, 
and  866.— A  Court  of  tpecial  appeal  liMiiifinetlytlM 
•Mne  powen  m  are  Teetod  In  a  Court  of  regular 
appeal  by  m.  861,  854,  and  855,  Act  VXII  of  1859,  in 
rtipeei  to  a  wrong  order  paeeed  by  a  loirer  Appellate 
Court.    WueBBB  An  v,  Kiun  Coomab  Chvokxb- 

BVTTT IIW.&^SSS 

Contra;  :  854  relating  to  trial  of  additional  i«ues 
if  only  applicable  to  regular  appeals.  Kxbvii 
Klf  BIV  HOZOOXOIB  «.  AXBALA    .     7  W.  &»  896 

THAU  KUf  TO  TlOOBI  9.  JUDOO  LAL  If  VXiLIOK 

[24W.a,M 

Special  appeal- 


Act  VIII  of  1869,  ei.  861,  864,  and  866.— In  a  rait 
on  a  bond  executed  under  a  mukhtamamah,  which 
wae  not  produced,  the  Court  of  flnt  initanoe  admitted 
•eoondary  CTidence  of  it,  and  decreed  the  suit.  In 
special  appeal,  the  High  Court  .was  of  of^nion  that 
the  secondary  evidence  had  been  improperly  admitted, 
and  therefore  the  decree  in  the  plaintiiPB  favour 
«onld  not  stand.  Upon  this  it  was  contended  that 
the  suit  should  be  dism:8jed,  as  the  Court  hearing  a 
ease  in  special  appeal  had  no  power,  under  each 
circumstances,  either  to  remand  the  case  or  to  call  for 
additional  evidence.  Setd  that.  Although  the  powers 
conferred  by  is.  851,  854,  and  455  of  Act  VIII 
of  1859  00  the  Court  of  regular  appeal  are  not 
directly  given  to  the  Court  of  special  appeal,  yet  the 
Court,  when  it  found  the  order  of  a  lower  Appellate 
Court  was  wcong,  could  point  out  the  error  and 
direct  the  lower  Appells^  Court  to  make  such  order 
as  would  rectify  the  error.  Azvx  Au  v.  Kaiz 
KvKAM  Chvokbbbuttt  .    9  B.  Ii.  B^  A.  0.9  816 

8.  -   -     Remand  order — 

Cixiil  Procedure  Code  (Aot  X  of  1877),  e.  662.— An 
Appellate  Court  has  no  power  to  remand  a  case 
except  under  the  provisions  of  s.  562  of  the  Code 
of  Civil  Procedore.  Muduv  Mohuit  Podbab  «. 
Bbaooomabto  Poodab  .    X.  Xw  Bt  8  Oalo..  998 
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of  fret  mmd  jwmhI  appeal— Cira  Proeedmre 
188$,  ee,  674,  678.—i)bmrmimm  by 
«poo  the  dMtinciiaa  between  the  duties  of  the 
of  liiat  appeal  and  those  off  the  Conrta  of 
^peal  in  <*««^m*m"  with  the  pro-tfimt  off  «. 
and  578  of  the  civil  Pkoeednre  Cbde,  and  with 
lemaod  of  ceum  for  trial  de  mono,    Mmm  M 
BiMwamidim,  I.L.Jt^9A  m  89  meie,  and  S 
ber  Singk  v.  Lallm  Singh,  I.  L.  M^  S  AU^ 
teteued  ta    Sohawab  a.  Babv  Kabd 

(LIfc&,8AIL» 


6.  — 

Code,  #« 


Ciwil 


668,  664—"  Smi/*—S.  668  of  the  avfl 
Procedure  Code  avthoriies  a  remand  only  where  the 
entire  snity  and  not  merdy  a  portion  of  it»  has 
been  disposed  of  by  the  Court  below  upon  a  prdi- 
minary  point.    Babwabi  Lak  r.  Saickav  Lal 

[LIi.B^UAlL,488 


7. 


Deeieion  of 


lower  Court  not  confined  to  preliminarg  point — 
Civil  Procedure  Code,  e.  662,— Where  the  Deputy 
CommiMioner  of  Naini  Tal  decided  that  a  suit  was 
barred  bv  limitation,  but  at  the  same  time  also  came 
to  a  dcinite  diedsion  on  each  of  the  other  iaraeib 
and  the  Comnussioner  in  appeal,  setting  aside  the 
finding  as  to  limitation,  remanded  the  case  under 
s.  562  of  the  Code  of  CivQ  Procedure^— J7e2<l  further 
that  the  suit  between  the  parties  not  having  been 
confined  by  the  Deputy  Commissioaer  to  the  preli> 
minary  pdnt,  it  was  not,  under  ss.  562,  664  of 
the  Code  of  CivU  Procedure,  open  to  the  Commis- 
sioner to  make  an  ordi^r  under  s.  562.  H  abiz  AbditK 
Bahiv  «.  Khav  Habi  Baj  Surchs 

(L  Ii.  B^  99  AlU  406 


8. 


Ctrt7   Procedure 


Code,  e».  662, 664 — Illegality  of  remand  in  contra- 
vention of  9, 664— Construction  of  etatutee—Dietine- 
tion  between  affirmative  commande  and  negative  pro* 
hibitione—Irregularitiee  and  illegalitiet.—W]ka% 
a  Court  of  first  instance  decided  a  suit,  not  upon  a 
preliminary  point  so  as  to  exclude  any  evidence  of 
facts,  but  upon  the  merits,  and  upon  all  the  evidence 
tendered  and  iisoes  framed, — Meld  by  the  FuU  Bench 
that,  with  reference  to  ss.  562,  564  of  the  Civil  Proce- 
dure Code,  the  lower  Appellate  Court  had  no  jurisdiction 
to  remand  the  case  under  the  former  section,  and  that 
both  the  remand  order  and  iJl  proceedings  subsequent 
thereto  were  ultra  viree  and  illegaL  As  a  principle  of 
the  interpretation  of  statutes,  a  distinction  must  be 
drawn  between  cases  in  which  a  Court  or  an  official 
omits  to  do  something  which  a  statute  enacts  shall  be 
done,  and  cases  in  whidb  a  Court  or  an  offidal  does 
something  which  a  statute  enacts  shall  not  be  done. 
In  the  former  case,  the  omission  may  not  amount  to 
more   than   an    irregularity  in  procedure.    In  the 
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]alter,  the  doing  of  the  prohibited  thing  b  ultra  vires 
«nd  illegal,  and  therefore  without  juiMiction.    Ba- 

KB8HVB  SDTOH  v.  ShBODDT  SOTGH 

[1  Lu  B.,  12  AU.,  510 

8. ; divil     Procedure 

Code,  9, 662—Ci9il  Proeedure  Code  Amendment  Act 
(VIIoflS8fiJ,e.  ^S--"  Preliminary  >>otV/'— It  is 
•competent  for  an  Appellate  Court  to  remand  a  case 
when  the  Conrt  of  nrst  instance  records  evidence  on 
aJl  the  issue*,  and  at  the  final  hearing  decides  the  suit 
erroneously  on  some  particular  point  without  express- 
ing any  opinion  on  the  other  issues.  Baxaohaitdili 
JoiBHi  V.  Hazi  Eabsih  .    I.  li.  B.9 16  MacU  807 


10. 


Cicil  Proeeiure 


Code,  1882,  #«.  662,  668,  569.— The  defendant  in  a 
«nit  on  a  mortgage  applied,  on  the  day  fixed  for  the 
bearing,  for  an  i^journment  on  the  ground  of  illness. 
Her  application  was  refused,  and  the  Court  heard  the 
case  e^'parte  and  passed  a  decree  for  the  plaintiff. 
The  defendant  appeUed  to  the  District  Jndge,  who 
reversed  the  decree  and  remanded  the  case,  on  the 
ground  that  the  defendant's  application  for  an  ad- 
journment ought  to  have  been  granted.  On  appeal 
to  the  High  GoVLTt,—Seld,  discharging  the  orckr  of 
remand,  that  the  suit  having  been  tried  on  the  merits, 
the  J)i8trict  Judge  could  not  remand  the  case  under 
s.  562,  but  ought  to  have  proceeded  under  ss.  668, 569, 
Pabtatishahkaji  Dubgashavkab  v.  Bai  Natal 

[I.  U  B.,  17  Bom.,  783 

IL   ■ CttJt7  Procedure 

Code,  Che.  XLI,  XLII,  m.  540-587.— The  sec- 
tions in  Chs.  XLI  and  XLII,  CivU  Procedure  Code, 
relating  to  the  hearing  of  appeals,  provide  the  only 
powers  that  can  be  exercised  by  an  Appellate  Conrt  in 
remanding  a  suit  for  the  consideration  of  evidence  by 
the  Court  from  which  the  appeal  is  preferred.  Yin- 
ZATA  Vabatha  Thatha  Chabiab  «.  Anahtha 
Chabiab     .  L  Ii.  B.,  16  Mad.,  299 


12. 


Ciiiil  Procedure 


Code  (1882J,  ee,  562,  666,  and  6S2'-Order  mide  on 
appeal  to  amend  plaint, — On  appeal  from  the  deci- 
sion of  a  District  Munsif  in  favour  of  the  plaintiffs 
in  a  suit  for  the  recovery  of  rent,  the  District  Judge 
set  aside  the  decree  Of  the  lower  Court,  ordered  a  new 
trial,  and  directed  the  amendment  of  the  plaint  by 
inserting  the  exact  boundaries  of  the  land  on  which 
the  plaintiffs  claimed  the  rent.  Meld  that  the  order 
for  amendment  on  the  plaint  was  bad  under  s.  562  of 
the  Code  of  Civil  Procedure,  since  the  original  Court 
had  not  **  disposed  of  the  suit  upon  a  preliminary 
pdnt,"  and  that  it  was  likewise  bad  under  s.  582, 
since  there  had  been  no  dispute  as  to  the  boundaries  of 
the  IsAd  before  the  original  Court.  If  the  iufomuf 
tion  was  necessary,  the  District  Judge  should  have 
sent  down  an  issue  on  the  point  for  trial  under  s.  566 
^the  Code.   Ebisbkata  Natada  v.  Pakohu 

CI.L.B.,17  Mad.,  187 


IB. 


CieiZ  Procedure 


Code  (Act  XIV of  18182),  ##.  662,  566.— In  a  suit 

for  recovery  of  mesne  profits  subsequent  to  the  date 

■«f  suit  brought  by  plaintiff  for  recovery  of  pooession, 

ihe    kunsif   found    that    defendant    was    not    in 
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possession,  and  the  Subordinate  Judge  on  appeal 
reversed  the  decision  and  remanded  the  case  under 
s*  562,  Civil  Procedure  Code,  for  tha  determination  d 
the  question  of  the  amount  of  mesne  profits.  Held 
that  s.  562  was  not  applicable,  and  that  the  remand 
ought  to  have  been  made  under  s.  566.  Lalla 
CHUNinAii  0.  MoHUi  Sdtgh       .    IC.  W.  N.,  840 


14. 


Buit  tried  out  hy 


Court  offiret  instance— Cicil  Procedure  Code,  1882, 
ss.  662,  666, — When  a  Court  of  first  instance  has 
tried  oat  a  suit,  the  Appellate  Court  has  no  jurisdic* 
tion  to  make  an  order  of  remand  under  s.  562,  Civil 
Procedure  Code,  but  if  a  new  issue  has  to  be  tried,  it 
should  ptoceed  under  s.  566,  Civil  Procedure  Code. 
Bam  Dab  Movdal  r.  Ivdbomovi  Dabi 

[8  C.  W.  N.,  880 

15. Civil  Procedure 

Code  0882J,  s.  662— Court  to  which  remand  must 
he  made. — When  a  suit  is  not  disposed  of  on  a  pre- 
liminary point,  it  is  not  competent  to  a  Court  of 
appeal  under  s.  562  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882}  to  remand  the  case  for  a  fresh 
trial.  The  section,  moreover,  contemplates  a  remand 
back  to  the  Court  which  first  disposed  of  the  suit,  and 
to  no  other  Court.  Bai  Sbbi  Majibajba  v.  MAaAV-' 
LAL  Bhaibhakkab         .    I.  Xi.  B.,  19  Bom.,  808 


16. 


Bemand  of  ease 


not  tried  on  preliminary  issue — Civil  Procedure 
Code  C188SJ,  ss,  662  and  67S^Irregular%ty  affect^ 
ing  the  merits, — Where  a  District  Court  reversed 
the  District  Munsif's  decree  and  remanded  the  case 
for  a  revised  finding  on  the  merits, — Held  that  this 
procedure  was  ultra  vires  and  illegal.  Held  further 
that,  as  the  irregularity  might  have  affected  the 
merits  of  the  case,  s.  578,  Civil  Pi^ocedure  Code,  was 
inapplicable.    Mallieabjtjtva  r.  Patravbni 

[I.Ii.B.,19Mad.,479 

17. Civil  Procedure 

Code  (1S82J,  s.  662— Dismissal  of  suit  for  want 
of  cause  of  action  — Where  a  District  Munsif,  without 
entering  into  the  merits  of  the  ease,  dismissed  a  suit 
on  the  ground  that  the  plaintiffs  had  no  cause  of 
action,  and  on  appeal  the  Appellate  Court  reversed 
bis  decree  and  remanded  the  cnBe,—Held  that  the 
suit  had  been  disposed  of  upon  a  preliminary  point 
within  the  meaning  of  s.  562,  Civil  Procedure  Code, 
aiid  that  the  remand  was  right.  EavakaxmaIi  v, 
Bak&aghabiab  .    L  Ii.  B.,  20  Mad.,  26 


18. 


Civil  Procedure 


Code  (1882J,  ss,  562,  664,  and  566— Refusal  of 
Court  of  first  instance  to  record  evidence  tendered 
—  Refusal  of  Appellate  Court  to  record  additional 
evidence* — ^The  plaintiffs  in  the  Court  of  first  instance 
produced  both  documentary  and  oral  evidence  in 
support  of  their  claim.  The  Court,  being  satisfied 
with  the  documentary  evidence  product  by  the 
plaintiffs,  declined  to  record  the  evidence  of  the  wit* 
nesses  tendered  by  them.  The  defendants  appealed, 
and  the  lower  Appellate  Court  reversed  the  decree  of 
the  Court  of  first  instance,  but  in  its  turn  declined  td 
allow  the  plaintiffs>  respondents,  to  prcduce  fresh 
evidence  before  it.    On  appeal  by  the  plaintiflh  to  thd 
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See  APPBAI  TO  Pbiyy  Couiron~CAU8 
nr  WHioH  Apfial  Libb  ob  hot— 
Appbalablb  Ordbbb. 

[L  la.  R,  1  AIL,  7S6 

I.  Ii.  B.»  17  A1L»  118 

Ii.B^28I.A^l 

See  Lbttbbb  Patbht,  High  Cofbt,  oi..  16. 

[L  li.  R..  19  Mad.,  422 

X  U  B.,  90  Mad.,  152 

See  Spboua  ob  Sboohb  Appba£— Obdbbb 

B17BJB0I  OB  KOT  TO  APPBAL. 

[I.  Ii.  B.,  24  Gale,  774 
L  li.  B.,  21  AIL.  291 

—  to  tako  fresh  evidence. 

See  PbivtCouhoil,  Pbaotiob  op— Bbiob- 

BIOK  OP  CA8B  to  IhBIA. 

[L  li.  B.,  8  Oalo.^  646 
I.  POWER  OF  EBMAND. 


L  POWBB  OF  BZ»UND^i,omiimmed. 

#*JT     *       \       ^T"!      Z. Local  imtedxH^ 

W-An  Appellate    Court   is   not    cmnpeUBt  to 

remind  •  caw  for  re-triBl  after  »  load  inT^tiatioD. 

JbBBUK  KZBHBV  Box  v.  DirABKA»ATH  BOT&W 

^^^         ....      W,B^1884» 


6. 


«pcm  the  dirtuiction  between  the  dntiea  of  the  Coorii 
of  firtt  appeal  wd  thoM  of  the  Court,  of  •eood 

aud  678  of  the  civU  Procednre  Code,  and  with  tke 

referred  to.    Sohawah  «.  Babu  Nahd 

[I.Ii.B^9AlL,a6 


p  ^ ^  ^   '  Appellate  Coart,  Power  of — 

a«k<  W5.~A  Court  of  specif  appeal  has  IndirecUy  the 
■wne  powers  as  are  vested  m  a  Court  of  re^lar 
JE  *^  "•  ®^^'  ^^  •'^^  '^55'  ^ct  VIII  of  1869,  in 
r!!^  ^*  ""^^  ^®'  P*»«^  ^y  »  ^^^^er  Appellate 
Court.  Wfzbbb  ALII,.  Kalbb  CooifAB  Cotokbe. 
'^"^  .....  11W.B^228 
Coii^a;  s.  864  relating  to  trial  of  additional  issues 
^^^y  ^VV^^^hle   to   regular    appeaU.      Kbbul 

JLIiHBK  MOZOOMDAB  ».  AlCBAIA    .      7  W.  Bs,  826 

^AU  Kbibto  Taoobb  v.  Juboo  Lal  MinaioK 

[24W.B..20 


6. 


n^j\  H^mr  Civil    Ffoceden 

Procedure  Code  authoriaes  a  remand  only  where  titf 

been  disposed  of  by  the  Court  below  upon  spr^ 
mmary  point.    Bahwabi  Lal  r.  SammahLai 

[I.  U  B.»  U  AIL,  488 


7. 


^  a  bond  executed  under  a  mukhtamamah,  which 
was  not  produced,  the  Court  of  first  instance  admitted 
•econdary  evidence  of  it,  and  decreed  the  suit.  In 
special  appeal,  the  High  Court  .was  of  opinion  that 
InS  'IS?''^^  evidence  had  been  improperly  admitted, 
and  therefore  the  decree  in  the  pUintifPs  favou; 
could  not  stand.  Upon  this  it  was  contended  that 
the  suit  should  be  dismissed,  as  the  Court  hearinKii 

S!?!^"^''^.?^^^^  ^  "^  P«^«''  '^nder  such 
ctf cumstances,  either  to  remand  the  case  or  to  caU  for 

of  1869  OD  the  Court  of  reguhir  appeal  are  not 
dnrectly  given  to  the  Court  of  special  appeal,  yet  the 
Court,  when  it  found  the  order  of  a  low^p\,elha» 
Court  was  wrong,  could  point  out  the  error  and 
fn!i?  lo^?  AppeUate  Court  to  make  such  order 
M  would  rectify  the  error.  Ajzub  Am  v.  Kali 
Ji:iriuB  Cotokbebutty  .    2  B.  L.  B^  A.  0 ,  816 


i??^r  S"^^^^^  j;onfined  to  preliminary  foiri- 
Civtl  Frocedmre  Code,  e,  565.- Where  the  Y^l 
^mmiMioner  of  Naini  Tsl  decided  that  a  niit « 
barred  bv  limitation,  but  at  the  same  time  abo  caw 
to  a  definite  decision  on  each  of  the  other  iiwa, 
and  the  Commissions  in  appeal,  setting  aside  ik 
finding  as  to  hmitation,  remanded  the  case  undff 
s.  662  of  the  Code  of  Civfl  Procedure,— JT^W  further 
that  the  suit  between  the  parties  not  haring  been 
confined  by  the  Deputy  CommissioDer  to  the  preli. 
mmwy  point,  it  was   not,  under  ss.  662,  564  of 
the  Code  of  Civil  Procedure,  open  to  the  Cdnmui- 
Moner  to  make  an  order  under  s.  662.    Hapiz  AbbM 
Bahik  c.  Khak  Habi  Baj  Siwjh 

[I.  Ifc  B^  22  AIL,  406 

—  CivU   Procidtn 


8. 


8. 


Remand  ordar^ 


AppeUate  Court  ha.  no  power  to  r^and  a  caw 
«oept  under  the  provimnt  of  ^  683  of  the  Code 
of  Gvd  Procedure.     Mtoto  Mohch  Podsab  « 
BiuooonAHTO  PoTOAB  .    I.  L.  R,  8  CalCSw 


Code,  ee.562,  664~-Illeffalit^  of  remand  in  eonire' 
rentton  ofe.  564—Conttruetion  o/ etatrntee-Ditt*^ 
Uon  between  affirmoHve  commande  and  neaatitepro' 
hxbxt%ont--Irregularitie9  and  illegaluZt.-y^^ 
a  Court  of  first  instance  decided  a  suit,  not  upon  » 
preliminary  point  so  as  to  exclude  any  endence  of 
facts,  but  upon  the  merits,  and  upon  all  the  evidence 
tendered  and  issues  framed,— JJ«W  by  the  Full  Bend 
that,  with  reference  to  ss.  662,  664  of  the  Ciril  Proce- 
dure Code,  the  lower  Appelate  Court  had  no  juri^iiciwa 
to  remand  the  case  under  the  former  section,  and  thii 
both  the  remand  order  and  all  prooeecfings  subsequent 
thereto  were  ultra  vires  and  illegal    As  a  principle  of 
the  mterpretation  of  statutes,  a  distinction  mnit  be 
drawn  between  cases  in  which  a  Court  or  an  offioil 
omits  to  do  something  which  a  statuto  enacts  ehsll  be 
done,  and  cases  in  which  a  Court  or  an  officisi  doa 
aamething  which  a  statuto  enacts  shall  not  be  dooe. 
In  the  former  case,  the  omission  may  not  aiwmnt  to 
more   than   an    irreguUrity  hi  procedure.   In  the 
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:Q. 


1.  P0W1BB  OF  BBMANB— eofi<fjiir«<2. 

Salter,  the  doing  of  the  prohibited  thing  is  ultra  vir$i 
-and  illegal,  and  therefore  without  jaiiadicUon.    Ba* 

KBBHTB  SDTGH  v.  SHBODDT  SIVGH 

[1  Ik  R,  12  AU.,  610 

9. dtvil     Froc0dur§ 

Code,  9. 562  —  Civil  Procedure  Code  AmendmeH  Act 
(VII  ofl88Sj,  e.  49^"  Preliminary  poini.*''-lt  is 
competent  for  an  Appellate  Court  to  remand  a  case 
when  the  Coart  of  first  instance  records  evidence  on 
-all  the  issues,  and  at  the  final  hearing  decides  the  suit 
erroneonsly  on  some  particular  pcnnt  without  express- 
ing any  opinion  on  the  ether  issues.  BAMAOHAin>BA 
JoiSHi  V,  Hazi  Eassim  .    !•  li.  B.9 16  Mad.,  807 


10. 


C»rf7  Proceiure 


Code,  1882,  te,  662, 668,  669,— The  defendant  in  a 
«uit  on  a  mortgage  applied,  on  the  day  fixed  for  the 
bearing,  for  an  i^jourr.ment  on  the  ground  of  illness. 
Her  application  was  refused,  and  thfc  Court  heard  the 
case  eM'parte  and  passed  a  decree  for  the  plaintiff. 
The  defendant  appealed  to  the  District  Judge,  who 
reversed  the  decree  and  remanded  the  case,  on  the 
ffround  that  the  defendant's  application  for  an  ad- 
journment ought  to  have  been  granted.  On  appeal 
tp  the  High  Court, — Held,  discharsing  the  order  of 
remand,  that  the  suit  having  been  tried  on  the  merits, 
the  J)i8trict  Judge  could  not  remand  the  case  under 
s.  562,  but  ought  to  have  proceeded  under  ss.  668, 569. 

PABTATIBHAlTKAJt  DnSGABHAKKAB  v.  BaI  NaVAL 

[I.  Ii.  B.,  17  Bom..  783 

IL   ■ Civil  Procedure 

Code,  Che.  XLI,  XLII,  e*.  540-687.— The  sec- 
tions in  Chs.  XLI  and  XLII,  Civil  Procedure  Code, 
relating  to  the  hearing  of  appeals,  provide  the  only 
powers  that  can  be  exercised  by  an  Appellate  Court  in 
remanding  a  suit  for  the  consideration  of  evidence  by 
the  Court  from  which  the  appeal  b  preferred.  Vbn- 
zata  Yabatha  Thatha  Chabiab  v.  Ahahtha 
•Chabub  I.  Ii.  B.,  16  Mad.,  298 

12. Civil  Procedure 


Code  (1882J,  se.  562,  566,  and  682— Order  m^e  on 
appeal  to  amend  plaint, — On  appeal  from  the  deci- 
sion of  a  District  Munsif  in  favour  of  the  plaintiffs 
in  a  suit  for  the  recovery  of  rent,  the  District  Judge 
set  aside  the  decree  Of  the  lower  Court,  ordered  a  new 
trial,  and  directed  the  amendment  of  the  plaint  by 
inserting  the  exact  boundsries  of  the  land  on  which 
the  plaintiffs  claimed  the  rent.  Held  that  the  order 
for  amendment  on  the  plaint  was  bad  under  s.  562  of 
the  Code  of  Civil  Procedure,  since  the  original  Court 
had  not  **  disposed  of  the  suit  upon  a  preliminary 
pmnt,"  and  that  it  was  likewise  bad  under  s.  582, 
since  there  had  been  no  dispute  as  to  the  boundaries  of 
the  land  before  the  original  Court.  If  the  informa* 
ticm  was  necessary,  the  District  Judge  should  have 
sent  down  an  issue  on  the  point  for  trial  under  s.  566 
^  the  Code.   Kbishitata  Nayada  v.  Pakohv 

[LL.B.,17  Mad.»187 


IB. 


Civil  Procedure 


Code  (Act  XIV of  1882J,  ee,  662,  566.— In  a  suit 

for  recovery  of  mesne  profits  subsequent  to  the  date 

-«f  suit  brought  by  plaintiff  for  recovery  of  possession, 

the    Munsif   found    that    defendant   was    not    in 


BMNLAXd)— continued. 

1.  POWBB  OF  Bmi£SD— continued. 

possesuon,  and  the  Subordinate  Judge  on  appeal 
reversed  the  decision  and  remanded  the  case  under 
s*  562,  Civil  Procedure  Code,  for  tha  determination  of 
the  question  of  the  amount  of  mesne  profits.  Held 
that  s.  562  was  not  applicable,  and  that  the  remand 
ought  to  have  been  made  under  s.  566.  Lalla 
CHUNILAli  V.  MOHUI  Sdtgh        .     1 C.  W.  N.9  840 

« 

14. Suit  tried  out  by 

Court  offiret  inetanee—Cieil  Procedure  Code,  1882, 
ee,  562,  566, — When  a  Court  of  first  instance  has 
tried  out  a  suit,  the  Appellate  Court  has  no  juriscUc- 
tion  to  make  an  order  of  remand  under  s.  562,  Civil 
Procedure  Code,  but  if  a  new  issue  has  to  be  tried,  it 
should  pfoceed  under  s.  566,  Civil  Procedure  Code. 
Bam  Dab  Movdal  v,  Iitdbomovi  Dasi 

[8  C.  W.  N.,  820 


15. 


Civil  Procedure 


Code  (1882),  e,  662— Court  to  which  remand  must 
he  made. — ^When  a  suit  is  not  disposed  of  on  a  pre- 
liminary point,  it  is  not  competent  to  a  Court  of 
appeal  under  s.  562  of  the  Code  of  Civil  Procedure 
(Act  XTV  of  1882}  to  remand  the  case  for  a  fresh 
trial.  The  section,  moreover,  contemplates  a  remand 
back  to  the  Court  which  first  disposed  of  the  suit,  and 
to  no  other  Court.  Bai  Sbbi  Majibajba  «.  Magav-* 
LAL  Bhaibhakeab         .    I.  Ii.  B.,  19  Bom.,  308 


16. 


Bemand  of  caee 


not  tried  on  preliminary  ieeue — Civil  Procedure 
Code  (1888J,  ee.  662  and  B7S^Irregular%ty  affects 
ing  the  merite. — Where  a  District  Court  reversed 
the  District  Munsif's  decree  and  remanded  the  case 
for  a  revised  finding  on  the  merits, — Held  that  this 
procedure  was  ultra  vires  and  illegal.  Held  further, 
that,  as  the  irregularity  might  have  affected  the 
merits  of  the  case,  s.  578,  Civil  Procedure  Code,  was 
inapplicable.    Mallieabjitna  r.  Pathansni 

[I.I<.B.,19Mad.,478 

17. Civil  Procedure 

Code  (1882J,  e.  662— Dismissal  of  suit  for  want 
of  cause  of  action — Where  a  Distriot  Munsif,  without 
entering  Into  the  merits  of  the  ease,  dismissed  a  suit 
on  the  ground  that  the  plaintiffs  had  no  cause  of 
action,  and  on  appeal  the  Appellate  Court  reversed 
bis  decree  and  remanded  the  CABe,—Held  tbat  the 
suit  had  been  disposed  of  upon  a  preliminary  point 
within  the  meaning  of  s.  562,  Civil  Procedure  Code, 
and  that  the  remand  was  right.  Eavakammaii  v, 
Bait&aghabiab  .    L  Ij.  B.,  20  Had.^  26 

18.   Civil  Procedure 


Code  (1882),  se,  662,  664,  and  566—Befmal  of 
Court  of  first  instance  to  record  evidence  tendered 
—  Refueal  of  Appellate  Covrt  to  record  additional 
evidence, — The  plaintiffs  in  the  Court  of  first  instanoO 
produced  both  documentary  and  oral  evidence  in 
support  of  their  claim.  The  Court,  being  satisfied 
with  the  documentary  evidence  product  by  the 
plidntiffs,  declined  to  record  the  evidence  of  the  wit» 
nesses  tendered  by  them.  The  defendants  appealed, 
and  the  lower  Appellate  Court  reversed  the  decree  of 
the  Court  of  first  instance,  but  in  its  turn  declined  t<V 
allow  the  plaintiffs,  respondents,  to  produce  fresh 
evidence  before  it.    On  appeal  by  the  pUuntiffk  to  thd 
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1.  POWEB  OF  REUAND- continued. 

High  Court,  it  was  held  that,  though  there  was  no 
•ection  of  the  Code  of  Civil  PitKedure  strictly  appli- 
eable  to  the  circumstaDces  of  the  casfa  the  Court  was* 
notwithstanding  s.  55^  of  the  Code*  wamnted  ex 
dehifo  juttifia  in  settins;  aside  all  proceedings  of 
both  Courts  below  and  in  directing  the  Crnrt  nf  first 
instance  to  re  try  the  case,  admitting  all  admissible 
evidence  which  had  previously  been  tendered  to  the 
Court  of  first  instnnce  and  which  that  Court  had 
refnsed  to  record.    DVROA  Dihal  Dab  r.  Ako>  aji 

[L  Jm,  B.,  17  AU..  39 


19. 


Civil  Procedure 


Code  fl8**2J,  t,  666  I»tme  not  diepoaed  of  h^  the 
lower  AppcNaf*'  Court — Procedure* — In  tt  suit  for 
money  due  undor  a  bo*id,  the  plaintiff  tendifd 
three' witnesses  in  the  Court  of  first  instance  to  prov^e 
execution  of  the  bond.  That  Court,  having  examined 
one  of  such  witmssi'S,  declined  to  examine  the  others, 
being  satibfii  d  on  his  evidence  of  tht>  genuineness  of  the 
Bond,  and  pnssed  a  decree  in  favour  of  the  plaintiff. 
On  appeal  by  the  defendant  the  lower  Appellate 
Court  dispostd  of  tlie  «ole  issue  in  the  appeal,  riz„ 
cxecntio'i  or  no'i-(x(cutioa,  in  the  following  words: 
"  1  do  not  think  the  claim  made  out  by  the  pliuntiff 
en  his  own  e\  idence."  Hfld  tbat,  under  the  circum- 
■tances  above  dcsrribed,  it  was  competent  to  the  High 
Court  in  srcond  appeal  to  act  under  s.  566  of  the 
Code  of  Civil  Procidnre  and  refer  an  issue  as  to  the 
execution  or. non-execution  of  the  bond  in  suit  to  the 
lowrr  Appellate  Court,  that  issue  having  practically 
not  been  tried  at  all  by  the  said  Court.  Ennhai  Lai 
s.  ddonnrath  Bam,  Wr^Htf  Notes,  Ail.  (1894),  J9  ; 
Mndho  Singh  v.  Knghi  Singh,  !>  L,  J?.,  II  AlK^ 
$49 ;  and  Durgi  Dihal  D"«  v.  Anoraji,  1  X.  J?.,  17 
AU.,  29.  referred  to.  Gakqa  Prasad  «.  Lal  Baha- 
1>VB  SiNOH  .    I  Ij.  B^  17  A1L»  117 


20. 


—  Ciril    Procedure 


Code  ClfiS2J,  9M.  662,  664 -Ex  parte  decision  in 
Court  of  flfst  instance  after  he  'ring  plainti/Te* 
erid^nce  —  Orde^  hif  Appellate  Ct'Urt  rerersing 
dfcree  and  remanding  suit  for  decision  after  hearing 
further  evidence — Vat  id  it jf  of  sufh  an  or<ter,—  One 
ef  three  defendants  failed  to  appear  at  the  final 
hearing  of  a  case  at  the  Court  of  a  District  Munsif, 
and  th  other  two.  though  tbey  appeared,  ad  'uced  no 
evidence.  The  District  Munsif,  after  hearing  wit- 
nesses for  the  plaintiffs,  passed  a  decree  in  their 
favour  as  prayed.  Tbe  absent  defendant  applied 
vnsnccessfulh ,  under  s.  108  of  the  Code  of  Civil 
Pn  cedure  that  the  decree  might  be  set  aside,  and 
then  aiipealcd  to  the  Sul  ordinate  Jndge,  who  reversed 
the  decree  and  remanded  the  suit  for  decision  after 
taking  such  f iirtlier  evidence  as  the  said  defendants  or 
ottier  partifs  might  produce.  On  its  being  c*  ntended 
that,  under  ss.  66*  and  f.64  of  the  Code  of  Ci\  il  Pit)- 
cedure,  the  Subordinate  Judge  had  no  power  to 
remand  the  suit  for  Te-ina\,—Seld  that,  notwith- 
standing ss.  562  and  564.  an  Appellate  Court  has 
Inherent  power,  in  sncli  a  case,  not  only  to  reverse  a 
decree  passed  on  evidence  given  by  the  plaintiff  only, 
the  defendant  being  fX'pnri^,  but  also  to  direct  a  re- 
trial of  the  case.  Pebithbra  Nayah  r.  Mtbbab. 
iTAKiAir  Pattar   .  I.  II.  R,  23  Mad.,  445 
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2L 


Order 


decree  of  lower  Court  on  at  eoumt  of  exelumiou  of 
evidence*— A  trial  took  place  in  the  Court  of  the 
District  Munsif  who  heard  evidence,  decided  isaaes, 
and  passed  a  decree.  On  appeal,  the  Subordinate  J ndge 
reversed  t^ie  decree  and  remanded  the  suit  f*>r  re^trial* 
on  the  ground  that  certain  documentary  evidence  which 
had  been  tendered  by  a  defendant  had  been  excladed« 
and  plaintiff's  \utneiiseswho  had  bten  cited  io  the  list 
had  not  been  examined.  Hfld  that  a.  562  was  not 
^  applicable  to  such  a  case :  that  the  proper  coune  far 
the  Subordinate  Judge  to  take  was  to  act  either  ander 
8.  5i  8  or  569  by  himself  taking  the  evidence  which 
he  considered  had  been  wrongly  excluded,  or  to  direct 
the  Munsif  to  take  it.  Perumbra  Natfar  v.  Smhrah^ 
manian  Pattar,  /.  //.  £.,  23  Mad,,  445,  distingniafaed. 
SbBHAK  PATTAB  r.  8B8HAK  PaTTAB 

[I.  li.  B.«  23  Mad.,  447 
•2.  GROUNDS  FOB  REMAND. 


Error  in  law— Ctrf7Procm/«#« 

Code,  1859,  s,  372,— Tn  justify  a  remand,  it  must  be 
shown  that  the  lower  Court  has  committed  some  error 
in  law,  or  that  the  case  comes  in  some  other  umf 
within   the  terms  of  s.  87::,  Civil  Procedure   Code. 

HUBISH    CUUKDBB    SllAHA    v.     HURISn     Ch|T||1>BB 

Paul 26  W.  B..  825 

28. iLrroneoue  deci* 

sion  of  first  Court—Civil  Procedure  Code,  1S69, 
f.  354, — Where  a  Subordinate  Jnds^e's  deciaion  in 
appeal  was  nut  a  right  decision  (his  orders  having 
been  impossible  of  execution),  the  District  Judcf*  waa 
held  to  have  been  empowered,  under  Act  VI TI  of 
1859.  s.  ?54,  to  send  the  case  back,  after  fixing 
an  iss'ie,  for  a  finding.    Umxb  Aw.  r.  Rwzan  Alt 

[28  W.  B^  847 

24.        Decision  given  ii^hen  Court 

was  olosed.— The  fact  that  the  decision  of  the 
Court  of  first  instance  was  passed  on  a  da>  when  the 
Court  was  clr^sed  does  not  necessitate  the  lower 
/  ppcUate  Court  remandin^r  the  case.  Wabrtsit 
AixT  r.  Lalla  Ra^  Shahatb  .         .    1  Hay,  187 

25.  UndervalUBtlon    of    suit  — 


Pre-emption  suit. — Where  a  pre-emption  suit 
valued  at  H.'U,  though  the  consideration  was  B.',000^ 
the  High  Court,  in  special  appeal,  refused  to  rrniand 
the  case  to  enable  plaintiff  to  make  up  the  d«ficieni 
stamp  duty.    Mbwa  Lall  v.  Bbharbk  Lall 

[14  W.  B.,  185- 

26. Addition  of  parties— l?*;w 

tion  of  application  to  make  interrenor  a  ptf^jf — 
Act  X  of  1869,  e,  77.— Where  a  Deputy  Collector 
rejects  an  application  by  a  third  party  to  intfrrene 
under  s.  77,  Act  X  of  1859,  a  Judge  has  no  jitrisdtc^ 
tion  on  that  party's  appeal  to  remand  the  case  to  tbe 
Deputy  Collector  for  rc-trial,  with  direct  ions  to  mnke 
the  intervener  a  party.  Khondkab  Kbtabtocxlah 
9.  Mascohbd  Eabbl  .8  W.  &.,  845 

27. Question  me    io 

validitg  of  alienation— Improper  remand  bf  Appol^ 
late  Court, — Af,  a  Hindu  widow,  executed  a  deed  of 
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2   GROUNDS  FOB  HVMASD-eonthiued. 

usuf mctaary   mortgnge  in  J't  favour,  the  property 
h}'pothccatrd  b^ini;  the  separate  property  of  her  hus- 
band in  which  she  only  bad  a  life-interest.  On  tho  latter 
applying  for  muthtion  of  names,  B  obji  eted  that  he 
was  in  proprietary  lossession  nnder  a  deed  of  gift 
executed  hy  Af,  nnd  the  objeetion  was  allowed.    In 
virtue  (.f  a  clause  in  the  d<'ed  of  mortgage  tbtt,  in  case 
any   demand  was  made  in  respect  of  the  property 
within  the  mortgage  term,  the  mortgagee  was  entitled 
to  sue  for  the  mortgage-mtney  notwithstanding  the 
term  had  not  expired,  J  sued  to  recovir  the  money 
by    the  sale  of  the  h\pothecated  property.      B,m 
addition  to  an  objection  to  the  validity  of  tlie  mort 
gage  based  on  t)ie  dei  d  of  gift,  pleaded  that  it  was 
invalid  under   Hindu  law  as  rgainst  him,  the  next 
reversioner  to  the  property,  there  .being  no   legal 
necessity  for  the  alienation.      The  lower  Appdlate 
Court  held  that  the  mortgage  was  valid  as  against  the 
deed  of  ^ift.  but  invalid  as  a^'ainst  the  next  rever- 
sioner.    Fiutiing  that  B  was  not  the  next  reversioner, 
it  remanded  tiie  cifse  to  the  ( oiirt  of  first  instance, 
with  instnieti  ns  to  mnkc  certain  periK  ns  wlio  had 
applied  to  that  Co  irt  to  be  made  )>attiefi  to  the  suit, 
on  the  ground  that  they  were  the  nearest  heirs  to  ii's 
decease'd  husband,  but  a-hose  application  that  Court 
bad  rejeertid,  defendants  in  the  suit,  tu*  also  any  ether 
perso  s  who  mi^zht  claim  to  be  near  heirs,  and  to 
determine  as  between  them  who  was  the  ne*xt  rever 
sioner  and  to  further  determine  whether  such  next 
reversione'r  had  n  linquished  his  rights  in  fa\onr  of 
Bt  and  whether  the  validity  of  the  mortgage  could  bo 
questioned  on  the  ground  that  37,  haxi^g  e:nly   a 
limited  interest,  had  alienated  for  an  indefinite  period. 
It  was  he  lei  thnt  the  suit  was  impiope^rly  r<mand<d, 
and  the  Conrt  derreed  J'a  claim  in  rrspret  of  the 
property.    Bclaki  SivaH  r.  .Iai  Ki$>iifk  Das 

pT  N.  W.,  208 


eoHiinned, 

3.  GROUNDS  FOB  UlSMJiSD^eonfinuea. 
29. Examination  of  witness- 


2a 


Or  iter  of  remand 


—  Ciril  Proeednte  Code  (XJV  of  1SS9J,  as.  662, 
664,  and  666 — Addition  of  nect^stary  partis*  not  a 
grovnd  for  remand  on  a  firnt  appe*tl,  -  Where  a 
Court  of  first  appeal  r(mande>d  a  case;  to  the  Conrt  of 
first  histance  for  the  addition  of  all  necessary  parties, 
and  at  the  same  time  decided  an  issue  as  to  the 
merits,  and  it  appean  d  tiiatthe  Court  of  fiist  instance 
had  nt  t  disposed  of  the  case  '*  o:i  a  preliminary  point, 
■0  as  to  exclude  any  e\  idence  of  fact  which  appeared 
to  the  Appellate  Court  essential  to  the  determination 
of  the  ri^lits  « f  the  parties/'— i/^/e/,  first,  that,  on  an 
appeal  from    the    order    of    remand,    the   decision 
on    the    merits,  on    w^hieh    the    order   of    nmand 
was    not  based,  was  not    before    the    Hi^h  Court 
on  appeal ;  and,  further,  that  the  e  rdrr  of  re mand  was 
unsustainable  under  ss.  5(2  and  561  of  the  Civil 
Procedure  Code  (Act  XI V  of  1882 »,  which  are  strictly 
binding  on  all  Courts  of  firtit  appeaL    The  proper 
course  for  the  lower  Appe  Hate  Court  would  have  been 
to  join  the  parties  whom  it  fi  und  to  be  necessary, and 
then  to  raise  'he  proper  issues  as  between  the  plaintiff 
and  those  parties,  and,  if  necessary,  to  refer  the  issues 
to  the  i  ovrt  of  first  instance  for  trial  under  s.  566. 
Oavbsh    Bhikaji   Juyexas  «    Bhikaji  Ebi8?ia 
JrvsKAR  •        •    L  Ik  B.»  10  Bom.,  888 


Jpplication  to  ha^e  witne»9  examtnen — Omiteion 
to  make  order,—  Where  in  the  first  Ce  urt  the  defen- 
dant applied  for  a  witness  to  be  examined,  but  n^ 
order  was  made  cu  the  subject,  and  on  the  case  coming 
up  on  appeal,  the  Appellate  Conrt,  on  its  notice  being 
called  tu  tha omission,  remanded  the  case  to  the  lower 
Court  to  entertain  the  application,—  Held  that  there 
was  nothing  ]lle>gal  in  snch  a  re^mand,  though  the 
remand  sections  of  Act  VII I  <  f  1859  did  not  expressly 
apply  to  it.  BoKOMALRB  Cbukk  Mytrb  r.  Hatiz- 
vj^DBBK     18  B.  I..  B.,  247  note :  12  W.  B.,  817 

80. Befutal  to  *«m- 

ffir^a  trifnex$en,—  If  a  defendant's  case  is  not  closed, 
he  has  a  ri^ht  to  have  his  witue  sses  sumn.oned  and  to 
get  an  op|H>rt unity  of  pioduci*  g  them  if  he  can  do  so 
in  time.  Wh<re  such  ri^ht  was  refused  to  a  defen- 
dant by  th^  first  Court,  and  his  objection  on  that 
SCO.  e  was  i  ot  noticed  by  the  lower  Altpellate  Cc urt, the 
Hi;.h  Court,  on  spe'cial  appeal,  lemanded  the  case  for 
a  fresh  hearing.  Bkojo  Nath  Mookhopadhta  «. 
Pbotab  Chunpbb  Thaboob  22  W.  B.»  296 

81.  j I  n  9 nffi  c  ient 

examinition  of  vritness — Bad  legnl  adt te^.— Where 
the  oral  evieiince  taken  fell  sh'  rt  e.f  the  requirementa 
of  the  £\ idence  Act,  s.  63,  only  because' the  witnesses 
were  rot  pp  perly  questioned,  the  Hij.h  Court,  on 
special  appeal,  held  it  to  bo  unjust  to  let  the  plaintiff 
8\iff(  r  o  I  aeeonnt  of  the  ini  ttieienc>-  e  f  his  legal 
adxiser,  and    k>    remanded    the    case    for   re- trial. 

LOCBUK  8l»aH  r.  UbT  ^'^KAIN  SiVOH 

t24W.B..2d2 

82. Iiocal  inquiry,  0:der  for— 

Cira  rroctdmre  Cod",  1^69,  **.  8dt.  it64  Further 
eridence,—  A  Jud^e  on  appe'al  in  a  suit  to  open  roads 
leaeling  to  a  kotce,  expressing  an  opinion  that  the 
facts  had  not  been  sufiiciently  ascirtained,  directed 
a  further  1  cal  inquiry  to  be>  made,  and  remanded 
the  case  to  the  lower  Court  to  be  again  deciJed  there 
after  such  local  inquiry.  JBefd  that  he  had  no 
authcrity  up  n  such  a  giound  to  rem.  nd  the  case  for 
re-drcision|  the  re  being  no  suggest  ion  undeT  Act  VIII 
of  1869,  s.  851,  that  the  lower  Court  had  erronously 
decided  a  preliminary  p  int  excluding  evidence,  and 
the  reference  not  bfing  of  an  isoue  fronted  by  the 
Appellate  Conrt  under  s.  •'  54.  NrKPOiOi  habRav- 
BBBJBB  r.  Babbt  Marsh.,  121 ;  1  Hay,  260 

88. Necessity  of  further  evi- 
dence-Ctof7  Proceoure  Code,  J6o.9,  «<.  851,  362 
—  Cafe  heard  foffether*— Q»tP  re- Whithor,  under 
ss.  351  and  352,  Act  Vlll  of  1859,  when  several 
cases  are  tried  tOettther,  remand  can  be  allowed  for  a 
new  trial,  on  the  giouud  that  the  plaintiff's  evidence 
had  not  been  completely  heard,  and  that  it  was  an 
error  in  the  Court  below  to  determine  all  the  cases  at 
once.    Snaddbn  r.  Todd,  Finlay  &  Co. 

^      [7  W.  B.,  818^ 

84. ^    Defect  in  pi'- actings —J»rt#* 

i/tr/fV/fi.'— When  it  did  not  appear  on  the  lace  of  the 
pleadings,  or  on  the*  evidence,  undcT  wliat  kind  of 
bastu  the  land  in  dispute  fell,  and  no  plea  to  the  ja* 
riidiction  of  the  Court  under  Act  X  of  1859  had  been 
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taken  in  the  Conrte  below,  the  High  Coart  would  not 
remind  the  caae  to  inquire  under  which  class  of  bftstn 
land  the  subject-matter  of  the  suit  f  eU,  nor  entertain 
^he  point  of  jurisdiction  on  appeal.     Naihiidda 

JOWWABDAB   r.  MOHOBIBFV 

[8  B.  L.  B.,  A.  C,  288 

S.  C.  Ntxooddbb  Joabdab  r.  MovcAawv 

[12  W.  B.,  140 


85. 


Defect  in  plaint  >  Ctrt7  Pro- 


4!€dur0  Code,  1869,  g,  654.— Where  there  is  a  defect 
In  the  allegations  in  a  pkuntand  the  subject-matter  of 
the  absent  allegation  has  not  been  tried  in  the  Court 
below,  the  proper  course  is  for  the  Judge  to  frame 
an  issue,  and  refer  it  to  the  lower  Court  for  trial 
under  Act  Vin  of  1869,  s.  854.  Kabsbbvauth 
IfooB  V.  Bbbjoovib&a  MarslLt  188:  lHay»  467 


86. 


Omission  to  settle  issues— 


BemoMd  for  re'trial. — Where  no  issues  have  been 
-settled  in  a  suit,  the  High  Court  will  remand  the 
«ase  for  re-trial.    Joobbhub  Bab  v.  Doolitv  Bab 

[2  N.  W.,  188 

87. Omission  to  raise  material 

issae — Suit  for  arrears  of  rent — Parties, — A  case 
^as  remanded  for  re-trial  on  its  merits  because  it  was 
foun4>  on  specbl  appeal,  that  material  error  had  been 
•committed  in  consequence  of  the  onussion  on  the 
part  of  the  lower  Appellate  Court  to  frame  issues 
between  the  parties,  «.^.,  the  suit  being  for  arrears 
of  rent,  the  issue  inter  alia  whether  the  plainti£fs> 
who  were  shareholders  with  others,  were  entitled  to 
-claim  the  fraction  of  the  rent  for  which  they  sued. 
Shbo  Sahoy  Sivqh  v.  Bbohw  Sdtgh. 

[22  W.  B.,  81 


88. 


Improper  demand 


hy  Appellate  Court — Baieing fresh  issues. — A  sued 
to  eject  a  rai}  at  on  the  ground  of  his  holding  over 
after  the  term  of  his  pottah  had  expired.  The  raiyat 
denied  that  he  had  ever  held  under  a  pottah  from  A, 
and  alleged  that  the  jote  belonged  to  £,  Plaintiff's 
Allegations  were  found  to  be  false,  and  hb  suit  was 
dismissed.  The  lower  Appellate  Court  directed  S  to 
be  made  a  defendant,  and  remanded  the  suit  to  have 
the  qaestion  of  ownership  tried  between  A  and  3,  at 
the  same  time  agreeing  with  the  Court  of  first  instance 
that  the  allegations  in  the  plaint  were  false,  ffeld 
that  the  lower  Appellate  Court  should  have  dismissed 
^he  case,  and  was  wrong  in  so  remanding  it.  Per 
CUKiriKGHAic,  J.— The  right  of  framing  new  bsues 
arises  where  the  issues  framed  are  insufficient  to 
dispose  of  the  matters  raised  in  the  plaint.  Mam 
Dhun  Kham  v.  Raradhum  Puramanik,  9  B.  X.  R„ 
107  n  te  :  12  W.  R„  404,  cited  and  distinguished. 
Bhoobvv  Dasb  Mttitdul  0.  BiLASHHoirEY  Dasbbb 

[1  C.  Ii.  XL,  416 


88. 


-»  Bemand  on  point  raised  on 


issue  in  lower  Court.— A  case  ought  not,  as 
*a  rule,  to  be  remanded  upon  a  point  which  has  been 
framed  as  an  issue  by  the  Court  below,  and  brought 
to  the  attention  of  the  partieSf  and  where  they  linvc 
failed  at  the  trial  to  give  any  evidence  upon  it.  Bam 
Pbobad  v.  Abditl  Kabdc     .  I.  Lu  B^  9  All.»  618 


BJSMAJS^iy^couiinued. 
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40. 


Baising  fresli  issues— ^^ 


pellate  ^^^'-^jereuee  of  issues  for  irial.-An 
Appellate  ^^'^^  cannot  remand  a  case  for  trial  with 
instructions  to  frame  new  issues.  It  ma^  refer  any 
issues  for  trial  by  the  lower  Court,  whose  finding  sod 
evidence  are  to  be  returned  to  the  Appellate  Court  for 
a  final  decision.  CHVUDBByATH  SiriiKA  v.  Boka- 
kathSubxa  1W.B^69 


41. 


Appellate  Ctmrt 


— Defective  or  insufficient  issues. — \\  here  no  pre& 
minary  point  has  been  wrongly  decided  by  the  Conit 
of  first  instance,  and  no  evidence  has  been  excluded, 
and  the  Appellate  Court  oonsiders  the  issues  never^ 
theless  to  have  been  defective  or  insafficienty  it  is  the 
duty  of  the  latter  not  to  remand  the  caae,  but  to  re- 
settle the  issues  and  to  determine  the  case  itsell 

FUTTBH00LX.AH  V,  OOMDAHISaA  BiBBX 

C14W.B., 


42. 


Civil  ProeedMft 


Code  (18S2J,  ss.  662  and  666  -IlUffol  order  of 
remand— Duty  of  Appellate  Court  when  frtth 
parties  or  addition  or  amendment  of  ieeues  is  neett* 
sary,— In  a  suit  by  mortgagees  to  redeem  a  prior  xnoit- 
gage,  issues  were  framed  and  tried  and  duposed  of  in 
favour  of  the  plaintiffs  as  to  the  questions  whetbtr 
the  plaintiflPs  mortgage  was  valid,  whether  the  mort- 
gage soaght  to  be  redeemed  had  been  discharged,  an^ 
whetlier  the  suit  was  barred  by  limitation.  The 
Court  of  first  appeal  was  of  opinion  that  these 
questions  had  not  been  properly  considered,  and  0<t 
aside  the  decree  for  the  plaintiffs>  and  directed  thsl  i 
fresh  trial  be  held,  certain  fresh  parties  being  bnmght 
on  the  record.  Meld  (1)  that  the  order  A  remsnd 
was  illegal,  there  being  no  proper  ground  for  it  under 
ss.  662  and  566  of  the  Code  of  Civil  Pxocedure;  (2) 
that  the  lower  Appellate  Court  should  ha vejoined  the 
persons  necessary  for  the  suit,  and  should  have  so 
altered  or  added  to  the  issues  as  to  raise  all  qnestiooi 
properly  arising,  and  should  have  referred  them  ifk 
trial  to  the  Court  of  first  instance,  Kblu  Mri^ 
GHXBi  Natab  v.  Chbndu    L  £j.  B.,  19  Mad.,  ISl 


48. 


Trial  on«rroMont 


issues — Appellate  Court, — Where  the  Mnnsif,  acting 
erroneously,  forced  the  plaintiffs  to  amend  their  pisint 
and,  in  consequence  of  that  amendment,  the  Mniuif 
also  amended  the  issues  and  tried  the  suit  oo  an 
entirely  erroneous  issue,  the  Judge  of  the  lower 
Appellate  Court,  as  a  Court  of  equity,  should,  of  his 
own  motion,  have  sent  the  case  back  to  the  Hunsifi 
directing  him  to  try  it  on  its  merits,  and  pomtingoat 
that  he  had  taken  a  wrong  view  of  the  law*  ^^^ 
Pbabhad  Bot  «.  Bas  Mohuh  Mitkhopabhta 

[1  O.  Ii.  E.,  431 


44. 


Wrony  •»'«* 


framed  by  lower  Court — Finding  in  Judytnent  o* 
the  point  raised  by  correct  issme, — Where  the  lover 
Appellate  Court  framed  a  wrong  issue  for  decisioai 
but  it  appeared  from  its  judgm  >nt  that  there  was  s 
finding  on  the  pdnt  which  would  have  been  rsised  if 
the  correct  issue  had  been  framed,  the  High  Court  is 
second  appeal  refused  to  remand  the  case  for  a  b^ 
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-finding  on  that  iatae.     ViSHiru  Baicobakbba    v. 
Oaubbh  Affaji  Chauphabi 

[L  Ii.  Bw,  81  Bom.,  826 


46. 


BUaal  remand 


"  Civil  Procedure  Code^  1959,  «•  854.— In  a  suit  for 
a  declaration  of  plaintiff  b  tiile  to  and  poMession  of  a 
share  of  certain  property,  she  alleged  that  her  title 
was  derived  by  purchase  from  one  B,  who  held  under 
a  deed  of  gift  from  T,  the  wife  of  the  original  holder. 
Defendants'  case  was  that  their  title  was  derived 
from  the  three  grandsons  of  one  iZ  £*  b  v  his  daughter 
C,  The  first  Court  dismissed  the  suit,  considering 
that  the  defendants'  title  vras  proved*  and  that  T  was 
not  competent  to  ctispose  of  the  property  by  gift  to 
plaintifPs  vendor.  The  lower  Appellate  Court, 
Ending  that  it  was  not  satisfactorily  proved  that  the 
defendants'  alleged  three  vendors  were  really  the 
•daughter's  sons  of  M  K,  remanded  the  case  for  a 
findmg  on  that  issue.  Held,  with  reference  to 
M,  864>  Act  VIII  of  1869,  that  the  order  of  remand 
was  illegal.  HvBoBOONDirsEB  Dbbia  v,  XJwo 
PoobnaDbbu  .  UW.  B.,560 


46. 


Civil  Procedure 


Code  (1882J,  «.  6^5.— The  kamavan  of  a  tarwad  in 
Jifalabar  sued  to  recover  property  acquiretl  by  his 
sister  (deceased)  and  now  in  the  occupation  of  the 
•defendants,  her  children.  The  parties  were  Mapillas. 
The  defendants  pleaded  (i)  that  the  property  had 
been  given  to  them  and  their  mother  jointly  j  (2)  that 
their  mother  was  not  governed  by  Marumakkatayam 
law.  The  Court  of  first  instance  found  the  first-men- 
tioned plea  to  be  good,  and  dismissed  the  suit,  and 
also  found  that  the  family  was  governed  by  Marumak- 
katayam law.  The  Court  of  first  appeal  dissented 
from  the  above  finding  as  to  the  first  plea,  and, 
without  deciding  the  second  point,  remanded  the 
case  for  the  trial  of  a  general  issae  as  to  the  mode 
of  devolution  of  self-acquired  property  in  Marumak- 
katayam Mapilla  families  in  North  Malabar,  and 
ultimately  it  dismissed  the  suit  on  that  issue.  Seld 
that  the  order  of  remand  was  not  one  wUch  should 
have  been  made  under  the  Civil  Procedure  Code, 
s.  566,  and  the  proceedings  taken  under  it  were 
irregular.    Iuuka  Paiebamab  v.  Kinrn  Eukhaked 

[I.  li.  R.,  17  Mad.,  68 


47. 


Dismissal  of  case  on  point 


not  arising— iSatI  under  a.  280,  Civil  Procedure 
Code,  lb69.  -  Where  a  lower  Appellate  Court  found 
iihat  a  suit  falling  substantially  under  s.  2S0,  Act 
Vlll  of  1859,  which  had  been  received  and  numbered 
as  such,  had  been  subsequently  dismissed  by  the  Court 
of  first  instance  npon  a  point  which  did  not  properly 
arise  under  that  section,— J7e^(<  that  it  should  have 
remanded  the  case  to  the  first  Court  for  trial  and 
decision  under  that  sectbn.  Sabib  Khajt  v,  BA3C 
LUOKHBB  CHOWDHBAUr  .  10  W.  B.,  488 


48. 


Bemand  for  further   evi' 


dence— Cii»7  Procedure  Code,  1859, ««.  352,  854,  — 
Held  by  Jaoksov,  J,  ^whose  opinion  prevailed),  that 
where  a  lower  Appellate  Conrt  is  of  opinion  that 
further  evidence  should  be  taken,  it  may  take  such 
evidence  itself,  or  require  the  first  Court  to  do  so,  but 


2.  GBOUNBS  FOB  BEMANB— oouft us e<f. 

it  is  not  competent  to  remand  a  case  for  a  second  deci« 
sion  upon  any  of  the  issues,  such  a  course  being  for- 
bidden by  s.  852,  Act  VIII  of  1859.  Held  by 
Mabkbt,  J.  (cUssenting),  that  a  lower  Appellate 
Court  has  power,  under  s.  864,  to  send  back  a  case  for 
trial  upon  an  issue  not  satisfactorily  tried  by  the 
Court  of  first  instance.  UiCBixA  Cbitbn  Mubdul  o. 
Bakdhuk  Mohubbib  IIW.  B.,  85 


48. 


Bemand  for   re-trial  on 


partioalar  issue  —  Improper  remand  —  Civil 
Procedure  Code,  1877,  es.  562,  566,  567-'peeieion 
hy  lower  Court  on  the  merite. — A  decree  in  a  suit 
having  befn  passed  on  the  merits  by  the  Court  of  first 
instance,  the  Court  of  appeal,  being  of  opinion  that 
an  issae  not  tried  by  the  former  Court  ought  to  have 
been  tried,  reversed  the  decree,  and  under  s.  562 
of  the  Civil  Procedure  Code  remanded  the  case 
for  trial  upon  that  issue.  Held  that  the  order  revers* 
ing  the  decree  and  remanding  the  case  for  trial  of  the 
issue  was  improper,  and  that  the  proper  course  for  the 
Appellate  Court  to  have  taken  was  &at  laid  down  by 
ss.  566  and  567  of  the  Code.  Mokukd  Lal  v, 
HuBBULLUBH  Nabaib  Sibgh    .    12  C.  Ij.  B»,  186 


60. 


Obsoority  in  judgment— 


Affirming  judgment  of  lower  Court,— Where  an 
Appellate  Court  has  considered  a  case  and  come  to 
the  same  conclusion  as  the  Court  of  first  instance, 
occasional  obscurity  in  the  judgment  of  the  former 
does  not  constitute  a  proper  ground  for  a  remand. 
Bbojo  Natu  Sbb  v.  Soobja  Kabt  Sbn 

[26  W.  B.,  276 


6L 


Omission  to  try  gpround  of 


appeal  taken—iZeriew  of  judgment,  -Where  a 
ground  of  appeal  stated  in  the  written  memorandum 
is  not  alluded  to  when  the  appeal  comes  on  for  hearing, 
tlie  Court  is  not  at  fault  if  no  decision  is  passed  upon 
it.  If,  having  had  his  attention  called  to  it,  a  Judge 
fails  to  decide  such  point,  the  proper  course  for 
the  parties  aggrieved  is  to  ask  him  to  review  his 
judgment.  In  neither  case  is  the  omission  ground  for 
remand  on  appeaL  YvBOOV  Am  Chowdhbt  v.  Py- 
200B1BSA  Khaioov  Chowdhbaib    16  W.  B»»  206 


62. 


Omission  to   decide  point 


raised— 7««ite,  though  trifling,  lejt  undecided, — 
Where  the  lower  Courts  have  come  to  no  decision  on 
a  point  raised,  the  plaintiff  in  special  appeal  has 
a  right  to  a  remand  for  tlie  point  to  be  tried, 
even  though  very  trifling.  Mdlliok  Aicahut  Ali  v, 
UklooPabbb  26W.  B..  140 


68. 


Improper     reoeption     of 


evidence  by  lower  Court— Ground  for  decieion, 
Coneideration  of, — On  second  appeal,  the  High  Court 
has,  generally  speaking,  no  right  to  look  at  the 
evidence  to  decide  whether  the  remaining  evidence, 
in  a  case  other  than  that  which  has  been  improperly 
admitted,  is  sufficient  to  warrant  the  finding  of  the 
Court  below.  The  onlv  cases  which  can  be,  with  pro- 
priety, disposed  of  under  such  circumstances  without 
a  remand,  are  those  where,  independently  of  the 
,  evidence  improperly  admitted,  the  lower  Court  haa 
apparently  arrived  at  its  oondusioni   upon   oth^ 
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2.  GROUNDS  FOB  UlMAJsfD^ontimmed. 

^inmndi.  Woicis  Chuvdbb  Chattbbjbe  v,  Choh- 
!»■  Cbvbk  Rot  Chowdhkt 

[I.  Ij.  IL,  7  Calo.,  S98 

54. Mistake  in  admitting  or 

rejecting  evidence —^rror  offe-finff  m^fn. — 
An  act  done  by  a  party  with  the  view  of  defeating  a 
olairo  made  agunit  htm  does  not  eitop  him  from 
ditfpating  aftemards  the  validity  of  that  act. 
Btkuitt  Nate  Sbk  «.  Goboolla  Sikdar 

[24  W.  B.,  892 

55. Omission  to  consider  evi- 
dence -  Civil  Prore  ture  Code,  1959,  s.  372,— 
Wiien  important  evidence  has  not  becm  carefully 
examined  by  the  Judge  in  the  loror  Court,  the 
Appellate  Conrt  will.  oi  tp  *ct)il  appeal,  remand  the 
■nit  nnder  8.  372  of  Act  VIII  of  1859.  Dbgitscbbb 
DossBB  «.  KuBBtf  Bhctb  Nundt 

[1  Ind.  Jnr.,  N.  a,  35 

56.  -  -  Omission  to  decid«»  material 

issae — Dfcree  hatted  on  poini  n»t  in  f#t«n». — The 
lowor  Appellate  Conrt  not  hiving  decided  material 
iasiies  and  having  based  iti  decree  on  a  d'  cnment  not 
recorded  in  the  case,  the  decree  was  reversed,  and  the 
case  remanded   for  a  frrs'i  decision  on  the  mr>rits. 

NiCRHABHAI   PBAOJI    r.    IdsE    KlIAK    Ha.1I   ABPFLL 

Khan  2  Bom,  313:  2 ad Ed^  267 

Da  LP  AT  SrwoH  r.  Nakabiiai 

[2  Bom.,  323 : 2nd  Ed.,  306 

Bai  Yijkob  9i  Fabtrbhat 

[2  Bom.,  333 ;  2nd  Ed.,  317 

Chahdbabhaoabhat  ft.  Kabiitvatit  Vathal 

[2  Bom.,  341 : 2  ad  Ed.,  $23 

BaLAJI  VIBHTAVATR  .TOBHI  r.  DHABlfA 

[2  Bom.,  383 :  2nd  Ed.,  363 

LuoH  BB  Rak  0.  MAHA!fi  Bak    .        1  Agrs,  10 

GooLJBHAN  T.  BuKVo  1  Agra,  238 

Shav A  NavD  o.  Bakayatab  Pavdbt 

[1  Agra,  JEtov.,  1 

Sajah  p.  Boop  Rav  2  Agra,  61 

Shiav  JjkIjL  0.  ^'abaut  Dasb  2  Agra,  106 

Shaixb  Bam  r.  Subva    .  2  Agra,  110 

LuTOHKCTK  o.  Joori.  Kibhobb  .  3  Agra,  98 

MaHAlCMAD    TALAB    ABDUL    MULKA    9,   IbhAHISC 

TALAD  Habak  .3  Bom.,  A.  C.,  160 

Pabtati  r.  Bhueu  4  Pom.,  A.  C,  25 

Ajuuah  Mavibax  v.  Kubaji  4  Bom.,  A.  C,  43 

GoLroK  Chctndbb  Dittt  r.  Ann  ITT  Kibhorb 
GoeBAiv  25W.  B.,  33 

67.  rtVfV  Procedure 

Code. — After  a  case  is  closed  in  the  lower  Court  and 
is  brought  up  on  appal  to  the  suoerior  Court,  it 
cannot  be  remanded  for  re-trial  on  fresh  evidence,  on 
the  ground  that  the  Jndg)  below  failed  to  try  one  of 
the  iksues.  The  Court  of  appeal  is  bound,  under 
8  853,  Act  VIII  of  1859,  to  flecide  the  case  itself. 

PFZBBLirV  BBBBRB  r.  O.HDAH  BbBBBB 

[10  W.  R.,  469 


BJSM.AJSfjy—couti»Med. 

2.  GBOUNDS  FOB  RlSHAHD^eomiimmed, 
58u  Omission  to  try  issne-^ 

Reeereal  of  finding  on  firitt  ieeme — Omieeit.n  i% 
decide  second  im««.— The  finding  of  the  Conrt  btlow 
on  the  first  issue  being  reversed,  the  suit  was  re> 
manded  for  trial  of  the  sec  nd  issue,  the  Judge 
having  omitted  to  determine  that,  and  the  defendant 
not  having  given  the  evidence  upon  it,  in  const quence 
of  the  first  issue  being  found  for  him  on  the  evidence 
given  by  the  plaintiff.  Maoabbhai  Ubhchako  •. 
Maiohabhai  KALUABCHAin)      3  Bom.,  O.  C.,79 


59. 


Ciril  Procedure 


Code,  1859.  es.  381,  852, — In  remanding  a  case  to  a 
Court  of  first  instance  for  the  trial  of  an  issue  which 
that  Court  had  been  directed  to  try,  but  had  rot 
tried,  a  Jn<lge  was  hfld  to  have  acted  wiih  strict 
pit)priely  and  in  conformity  with  the  provisio'is  of 
ss.  861  and  852.  Art  VIII  of  1869.  Baw  Chahd 
MooKBBjxB  0.  Ka^bbbb  Dbbba   .  10  W.  B,  236 


60. 


-  Fimdimff  t  ntteuee 


framed.— The  High  Court  will  not  in  a  special  appeal 
remand  the  case  where  there  has  bi>en  a  di^tluct 
finding  by  the  Di^rict  Jui^geon  tiieo'ily  w%ne  framed 
by  him,  tl.on^h  he  may  have  omitted  to  find  on 
another  isiue  raised  before  the  Munsif,  but  iK>t  culled 
Ir  by  iither  party  on    appeal.    Mori    Buaovav 

r.  HAKJITAir  GlBDHUBnA^ 

[2  Bom.,  34 :  2Qd  Ed.,  82 


61. 


Civil  Jr  cedure 


Code,  r^59,  9.  852.— Where  the  lower  Court  had 
d(  cidetl  a  esse  on  the  merits,  and  the  Appellate  Co'i't 
did  not  find  thai  there  had  been  any  omissio'i  to  try 
any  issue  or  determine  any  qnestio'i  essential  to  the 
dt  cision  of  the  case  on  the  mi  rits,  or  th.tt  further 
evidence  was  necessary  to  enable  it  to  dit<'imine  any 
such  issue  or  question, —  tie'd  the  Appellate  Conit 
was  in  error  in  reniandini?  the  case  nnd^r  s.  86^ 
for  a  fnsh  trial.    Mahebs  Chuhdra  Dab  v.  Ma« 

DHAB  CUAXPRA  ISIRPAB 

[2  B.  li.  B.,  S.  N.,  13:  10  W.  B.,  888 

62. Insnfilolency  of  evidenoe  for 

decision  of  material  itsn^  — Ciril  Procedure 
Code,  lb59,  ««.  3di,d54.— Where  there  is  no  surticient 
evidtnce  before  the  Appdlate  C«>ort  for  the  dis))0sal 
of  an  issne  which  is  material  to  the  detenninatio'i  of 
the  suit,  the  proper  course  to  be  followed  U  to 
remand  the  case  under  s.  85 1,  and  not  under  s.  851. 
Bav  Pebbiiad  r.  KiBHBA  3  Agra,  146 


63. 


Ciril    Procedure 


Code,  1859,  e,  354.  -Where  an  Appellate  Court  finds 
that  there  is  no  evidence  upon  the  rt  cord  to  enable  it 
to  decide  a  qnestion  at  issue  between  the  partirs* 
and  remands  the  case  under  s-  864  of  the  Code 
fir  additi  nal  evidence,  U  ought  to  require  such 
evidence  with  the  finding  of  Ihe  first  Court  to  be  sent 
up  to  it  for  deeision.  Shuvboo  CuriTDBR  ^^urkok aB 
r.  BuBBicK  Chqhdbb  Chcvq         .  15  W.  B.,  346 


64. 


Absence  of  evi» 


dewe  on  material  ie^ue. — The  lower  Appellate 
Court  has  no  power  to  remand  a  case,  which  has  come 
before  it  on  appeal,  to  the  Court  of  first  instance  for 
a  second  trial,  except  where  the  first  Court  has  decided 
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2.  GBOUl^BS  FOB  UmiLANjy^eontinned. 

the  case  opou  a  preliminary  issne  in  sach  a  way 
ns  to  canae  an  absence  of  material  evidence  bearing 
tipon  the  issues  on  the  ui  nts  between  the  parties. 

XaXLA  BhOOBH  '^^AVS(  V.  1^  UBSIKGH  KaBAIN 

[20  W.  B.,  148 

36. Case  decided  on  prelimi- 
nary point— J5r«art»^  on  entire  ecideuve.—Wh^Te 
all  the  evidence  has  been  taken  and  the  case  decided 
on  a  preliminary  point,  no  remand  should  be  made. 
Bama  Kobb  v.  Lalla  Bbugwait  Lall 

[22  W.  B^  224 

66.         Point  not  raised  in  Court 

below — Snfficienrti  of  evidence  for  decision,— Tihe 
Appellate  Court  will  nt  t  remand  a  case  f(  r  retrial  on 
|k  pcint  not  raised  in  the  Court  btlow  if  the  evidence 
already  n-corded  is  sufficient  to  enable  the  Appellate 
Court  itself  to  decide  the  point.  Habidas  Pitbbho- 
TAM  r.  Gamblb     .  .     1"^  Bom.,  28 

67.  -  Decision  on  sufficient  evi- 
-dence  Appellate  Court— Improper  remand. — A 
case  should  not  be  remanded  when  the  Appellate 
Court  is  ( f  opiiii-<n  that  the  )owtr  Court  cannot  pro- 
perly come  to  a  diifrrent  decision  upon  the  evidence 
than  that  to  which  it  has  already  come.  Bonohalbb 
Chukh  Matbb  r.  SiiOBOOP  Hcotait  14  W.  B.,  60 


68. 


Decision    on    preliminary 


"pOVoX—AppeUaie  Court  having  aU  the  evidence 
bejire  it.—  Where  a  lower  Appellate  Court  has  before 
it  all  the  evidence  which  the  parties  wish  to  adduce, 
and  decides  up<  n  a  preliminary  point  (e.<$r.,  the 
geiiunencas  of  a  pottah),  it  hos  no  authority  to 
remand  the  ease,  but  sho  ild  itself  try  it.  Bam  Jot 
8bin  v.  ^'f udo  Mi.YEB  Dabxa  10  W.  B.»  874 


68. 


Decision  on  one  issue  out  of 


many  —  I>ecieicn  ajier  hearing  all  the  eridence — 
Civil  Frocednre  Code,  l&h2,  es.  662,  6So,  666— 
IVettat  order  oj  renian//.— A  District  Munsif,  having 
taken  all  the  exidence  offend  on  the  issut  s  in  a  suit, 
disposed  of  the  suit  upon  his  finding  on  one  of  the 
issuts  without  deciding  the  rtst.  On  appeal  the 
District  Judge  reversed  the  decree  and  remanded  the 
suit  for  the  trial  cf  the  issues  hft  untried.  Held 
that,  under  a  6  )2  of  the  Code  of  XJivil  Pioci  dure,  the 
order  uf  nmaud  was  illegal.     AvM A  r.  Kunhuhni 

[X  li.  IL,  8  Mad.,  366 

7Q,  .   _  .    Trial   on   on«    of   several 

Issues  ~  Civil  Procedure  Code,  »s.  662, 663 » 664. 666 
—  heiereal  on  that  issue  on  appeal,— \n  a  suit 
for  possession  <  f  property  by  right  of  inheritance,  the 
Court  framed  six  issues,  four  of  which  it  tried 
and  decidt'd.  N^  ith  reference  to  its  finding  upon 
the  principal  of  these  issues,  which  related  to  the 
plaintifPs  leiritimacy,  the  Court  dismissed  the  suit, 
observing  that  in  the  view  which  it  took  of  the 
case,  the  determination  of  the  remaining  issues  was 
unnecessary,  ^ome  of  the  defendants  had  filed  a 
statement  of  defence  upon  which  no  issues  were 
framed,  and  no  evidence  taken,  apparently  in  conse- 
quence of  the  attention  of  the  Court  being  directed 
almost  exclusively  to  the  main  issue  as  to  the 
plaintiiTs  legitimacy.     There  was  no  formal  order 
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excluding  evidence  on  any  point.  On  appeal,  the 
High  Court  reversed  the  fii-st  Court's  finding  on 
the  issue  with  reference  to  which  the  suit  had  been 
dismissed  below.  Held  by  Edob,  C.J.^  and  Mah- 
IIOOD,  J,  (Stbaiobt,  t/.,  dissentuig),  that  s.  6o2  of 
the  Civil  Procedure  Code  applied  not  only  to  cases 
when*  the  first  Court  had  expressly  excluded  evidence, 
but  ali«o  to  cases  where  the  parths  were  or  might 
have  been  misUd  by  the  act  of  the  Court  as  to 
the  issues  or  the  evidence  necessary,  and  whiTe,  in 
consequence  of  the  Ccurt  erroneously  considering 
one  issue  only,  the  parties  did  ni't  tender  or  bring 
forward  'their  evidence  $  and  that,  as  in  the  present 
case  evidence  had  been  excluded  in  this  broad  sense, 
s.  662  (the  operation  of  which  in  such  i  ases  sh  uld  be 
rather  expanded  than  limited)  was  applicable,  and 
the  case  should  be  remanded  for  trial  of  the  remaining 
issues.  Held  by  Stbaioht,  J.,  ccn'ri,  that,  with 
reference  to  88.  662,  663,  and  664.  the  case  could 
not  be  remanded  under  s.  662.  because  it  had  not 
been  disposed  of  upon  a  pn-liminary  pointy  90  as 
to  exclude  evidence  of  fa(.-t,  and  the  Court  shnnld 
therefore  proceed  io  dispose  of  it  upon  the  evidence 
on  the  record,  if  any ;  and  that  an  issue  should  be 
remitted  to  the  lower  C(.urt  under  s.  6  »H.     MrRAV- 

VAD  ALLAHDAB  KHAV  V,  MuHAMMAD  Isif  AI£  EhAV 

[I.  li.  B.,  10  All.,  288 

7L Omission  to  decide  on  point 

for  decision.— The  Di^triet  Judge  not  having  come 
to  any  ].)ositive  finding  in  his  decree  on  the  point  for 
decisi  n  laid  down  by  himself  on  appeal,  the  suit  was 
remanded  for  a  trial  on  the  merits.  Bahdas 
Sakuablal  V.  Gavo-adhab  Baorunath  Dovgbb 

'    [2  Bom.,  186:  2nd  Ed.,  178 

72. 7  Order  of  execution  on  in- 
sufficient evidence— 2>«/^  of  Appellate  Court. 
—  When  a  1  wer  Court,  on  insufficient  evidence  of 
a  decree  having  been  kept  in  force,  orders  execution, 
the  AppdUte  Court  should  not  summarily  reverse  the 
order,  but  should  remit  the  caso,  that  the  dei-ree- 
holder  may  give  further  pro  f  of  the  fact.  Kilkvht 
Chuosbbbuttt  v.  Sbko  Kabain  Koonwab 

[8  W,  B.,  278 

78.  Omission    to    decide     on 

merits  of  case  Suit  dismissed  on  preliminary 
point  Power  to  decide  case  if  reversed  on  that 
point  on  appeal — Remand, — When  a  Court  of  first 
instance,  after  taking  evidence,  dismisses  a  suit  upon 
a  preliminary  o^j  ction  without  giving  a  decision 
upon  the  merits  of  the  case,  and  the  decree  is  reversed 
on  appeal,  the  Omrt  of  appeal,  if  it  considers  the 
evidence  on  record  sufficient,  may  decide  the  case  and 
is  not  bemnd  to  remand  it  for  trial  under  b.  662  of  the 
Civil   Pit  cedure  Code,  1877.    Bakoi  Subbatta  r. 

MADALAPALLf  SUBAITKA  I.  Ij.  B.,  2  Mad.,  86 


74. 


Decision  by  lower  Court  of 

preliminary  point— Cfw7  Procedure  Code,  1869, 
s.  861,— An  Appellate  Conrt  is  not  justifii'd  in  send* 
ing  back  a  case  for  re-trial  under  s.  aS  of  the.  Code 
of  Civil  Procedure,  merely  because  the  lower  Court 
has  disposed  of  it  upon  a  preliminary  point,  unless 
such  point  has  been   so  disposed  of  as  to  excldde 
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evidence  of  f«ci  wbicb  appean  to  tbo  Appellate  Coart 
essential  to  the  rights  of  the  parties.  Joogmata 
Debxa  «.  Baxohuvdbs  Chattbbjbb 

[10  W.  Bw.  878 


76. 


Evidence  insuffibient  for 


deotsioil  on  merits — Deoiiion  in  favour  of  suit 
proceeding,  Reteraing  lotoer  Courfs, — The  Jndge, 
after  disposing  of  the  case  on  the  only  point  on  which 
the  Munsif  had  decided, — viz.,  whether  there  was  a 
cause  of  action,— and  having  satisfied  himself  that 
there  was  not  sufficient  evidence  on  the  record  to  en- 
able him  to  paH  a  proper  decision  npon  the  merits, 
was  held  clearly  right  in  remanding  the  case  to  the 
Mnnsif.  Bboicmo  Motbb  Dbbta  v.  Eoohodihbb 
Kaitt  Babbbjbb.  Buboda  Kant  Bavbbjbb  «. 
EooMODivBB  Kaitt  Bavbbjbb    .  17  W.  B.,  466 


76. 


Evidenoe  sufficient,  but  ftu> 


ther  inquiry  necessary— i?e/erei»r0  of  Vtms 
for  trial—Civil  Procedure  Code,  1869,  ».  B54,— 
S.  351.  Act  VIII  of  1859,  is  meant  for  those  cases  in 
which  a  lower  Coart  has  disposed  of  a  case  on  a 
purely  preUminary  point.  When  abnndaut  evidence 
has  been  taken,  if  the  lower  Appellate  Court  think 
any  further  inquiry  necessary,  the  proper  course  is 
not  to  remand  the  case  to  the  lower  Court,  but  to 
frame  an  issue,  and  to  refer  the  same  to  the  lower 
Court    for    trial    under  s.    854.    Bam    Chuudbb 

GOOFTA  V.  BhAGBSBUB  SVBIIA 

[W.  Bw,  1864,  867 

LucHicrBr  Lall  Doobby  v,  Hubsohoy  Lail 

[W.  B.,  1864,  861 

HUBBBKABAIK  GOBBAIN   V.   SUMBHOONATB    Mim- 
DVh  ••.•••  •  I'W.  Bk,    6 

HBBBiKOBiyA  «.  Stbfhbkbon  •   1  W.  B.,  288 


Hills  v.  Obvab  Biswas  . 


•  26  W.  B..  85 


•f 


Bnreo  CaiTirDBB  Bavbbjbb  v.  Cbttndbb  Nath 
Cbuckbbbutty   .  .25  W.  B.,  47 

GoLucx  CHrvDBB  Sbh  v.  Pubbsh  Mahombd 

[25  W.  B«,  284 


77.- 


Preliminary  issue  as  to  right 

to  bring  suit — Bemand  for  irial  on  merits. — 
Where  a  suit  for  rent  wss  decided  and  dismissed  by 
the  lower  Court,  on  the  issue  whether  or  not  the 
plaintiff's  title  to  sue  could  be  made  Qiat,Seld  that 
it  was  not  competent  to  the  lower  Appellate  Court  to 
remand  the  case  in  order  that  it  might  be  tried  on  its 
merits.  GoFAL  Chttvdeb  Goobo  v.  Juggodukba 
DoBBiA  .         .  10  W.  B.,  411 


78. 


Dismissal  of  suit  as  brought 


in  wrong  Court— ^ic«^  instituted  in  Be  venue 
instead  of  Civil  Court — Appellate  Co%rt,  Duty  ff— 
N.-rr.  P.  Bent  Act,  1881,  t.  J808.— Where  a  suit 
instituted  in  the  Bevenue  Court  is  dfsmissod  by  the 
Court  of  first  instance,  on  the  ground  that  it  should 
have  been  instituted  in  the  Civil  Court,  and  the 
Appellate  Court  sffirms  the  decision  of  the  first  Court, 
the  Appellate  Court  should,  under  s.  208  of  the 
K.-W.  P.  Bent  Act,  1881,  remand  the  case  to  the 
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Civil  Court  competent  to  entertain  it  for  diapngwl  <m 
the  merits.    Ahkad-itd-ddi  Kban  •.  Hajsib  Kai 


78. 


jr.-IT.  J*.    Xemi 


Act  (XII  of  1881J,  s.  aOS-Jurisdieiion,  Smii  dU- 
missed  on  ground  of  want  of— An  Assistant  Ccllector 
dismissed  a  suit  without  considering  the  merits*  oa 
the  ground  that  it  was  not  cognisable  by  a  Revenne 
Court.  On  appeal,  the  District  Judge  held  tint  it 
was  unnecessary  to  determine  the  qnesHon  of  jnriMlie- 
tion,  as  he  had  power  in  any  event,  under  a.  206 
of  the  N.-W.  P.  Bent  Act,  to  remand  the  suit  to  the 
Assistant  Collector,  and  he  remanded  it  accordiiiglj. 
Sefd  that  the  Judge  had  rightly  construed  a.  206  of 
the  Bent  Act,  and  that  the  remand  wiu  proper* 
Ahmad-ud-din  Ehan  v.  Majlis  h'ai,  J.  X.  J2.,5  ^il^ 
M8,  distinguished.    Girwab  SnroH  v.  Sita  Bax 

[I.  I..  B.,  lO  AIL,  ai 

80.   Suit    imaiifmfud 

in  Bevenne  instead  of  Civil  Court— y,»jr,  Jp,  Ssmi 
Act,  1881 1  99.207,  208.— In  a  suit  instituted  in  the 
Court  of  an  Assistant   Collector,  an  objectioa  waa 
taken  that  the  suit  was  not  m^ntainable  in  the  Beve- 
nue  Court.    The  objection  was  allowed,  and  the  suit 
dismissed     On  app^  by  the  plaintiif,  the  Asaistant 
Collector's    decision    was   affirmed.    The    Appellate 
Court  had  not  before  it  the  materials  neeeasary  for 
the  determination  of  the  suit.    Reld,  readinfr  to- 
gether ss.  207  and  208  of  Act  XII  of  1881  (N.-W.  P. 
Bent  Act),  that  though  the  objection  to  the  jnriadic* 
tion  was  taken  in  the  first  Court  and  repeated  before 
the  Appellate  Court,  the  latter  should  only  hnve  pro 
tanto  entertained  it  for  the  purpose  of  determining 
to  what  Court  it  should  direct  its  order  of  remand 
and  should  not  have  passed  an  order  the  effect  of 
which   was  to  nudntain  the  dismissal  of  the  salt. 
Dbbi  Saban  Las  r.  Obbi  Sabak  Ufadhia 

[L  Ii.  B.,  6  AIL,  878 

Sheo  Pbabad  v.  AmiUDH  Singh 

[I.  Ii.  B.,  6  AIL,  440 

8L Heversal  of  lower  Court  on 

point  of  limitation-  Trial  on  merite  and  ii* 
mitation — Bemand  for  trial  on  merite. — The  lower 
Court  found  the  suit  barred  by  limitation,  but  also 
heard  and  dismissed  the  suit  on  its  merits.  Seld  that, 
though  in  appeal  limitation  be  held  not  to  bar  the 
suit,  there  should  be  no  remand  for  re-trial  on  the 
merits.  Kebtesnabaiv  Chowdhby  v  Pbsthb* 
VABAiN  Cbowdhbt  .1  W.  B,,  88 


8a 


Suit    held   not  barred  by 


limitation— ^taZ  on  merite— Civil  Prccodure 
Code,  lfi59,  9,  351.— Where  an  Appellate  Court 
decides  that  a  suit  is  not  barred  by  limitation  after 
it  has  taken  evidence  and  gone  into  the  whole  case, 
the  decision  is  not  one  within  s.  851,  and  the  Court  is 
not  competent  to  remand  the  case,  but  ought  to  try  it 
upon  the  evidence.  Hussttk  Axi  Chowdbbt  r. 
Manoowab  Ah  .  .  81 W.  B^  418 

88. Decision  on  limitation  and 

on  the  merits^/iMv^oteficv  of  evidence — Civil 
Procedure  Code,    18S9,  ««.  868,  867— Power    to 
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fvmajMf.— Where  the  Court  of  first  initance  decides 
both  on  the  general  merits  and  the  plea  of  limitation, 
and  the  Jndge  of  the  Appellate  Court  considers  that 
the  evidence  upon  the  record  is  not  sufficient  to  allow , 
of  a  satisfactory  judgment,  and  that  he  is  in  a  posi- 
tion legally  to  order  further  evidence  to  he  taken,  he 
ought  to  proceed  in  the  manner  provided  in  ss.  854 
to  857  of  the  Code  of  Civil  Procedure,  but  has  no 
right  to  set  aside  the  first  Court's  decree  and  remand 
the  case  for  re-trial.  Goosoo  Pbbshad  Dvtt  «. 
Sbbbkath  Banbbjbb  .16  W.  B.,  814 


84. 


Decision  on  meTita—Insuffl' 


aiencif  of  evidence — Ctr«7  Procedmre  Code,  1S59, 
9.  35^~When  the  decision  of  a  lower  Court  is  not  on 
a  preliminary  point,  the  lower  Appellate  Court  can- 
not remand  the  suit  to  that  Couit,  with  directions  to 
take  further  evidence  and  4o  rc-try  the  case,  but  the 
appeal  must  be  kept  pending  on  the  file,  and  the  re- 
cord must  be  sent  to  tho  lower  Court,  with  orders  to 
take  the  necessary  evidence.     Kaueb  Sunkub  Boy 

«.  KiBHTO  DCOLAL  OhOWDHBT 

[W.  B.,  1864,  296 


86. 


Additional  evidence— it«««. 


Trial  of,  hy  lower  Court— Defect  of  parties — 
Succesfor  of  Judge  making  remand.  Power  oj, — 
When  an  Appellate  Court  remands  a  case  under  s.851 
of  the  Civil  Procedure  Code,  1F59,  for  the  trial 
of  an  issue  which  Uie  lower  Court  may  have  omitted 
to  raise  or  to  try,  it  is  not  limited  to  the  evidence  then 
on  the  record,  but  may  keep  the  case  pending  on  its 
own  file  until  the  return  of  the  first  Court's  finding  on 
the  issue,  with  the  evidence  recorded  on  the  trial 
thereof,  or  the  Appellate  Court  may  itself  try  the 
issue  so  raised.  VHiere  the  evidence  is  accepted  by  a 
Subordinate  Judge  as  sufficient  to  warrant  a  decree, 
and  the  case  is  only  remanded  for  a  defect  of  parties, 
his  successor  is  justified,  when  the  case  is  returned  by 
the  first  Court,  in  respecting  the  former  judgment 
and  looking  upon  the  evidence  as  primd  facie  good 
and  sufficient.    Wisb  v.  Ishan  Chfkdbb  BaI^ebjbb 

[14  W.  B.,  380 


86. 


Decision  as  to  costs— Power 


to  remand  case  for  trial  on  merits  where  appeal  is 
only  as  to  costs. — On  an  appeal  as  to  costs  o^ly,  the 
Appellate  Court  had  no  jurisdiction  to  return  the 
case  for  trial  on  its  merits.  Muthba  Pbbshad  v, 
Bfitdbb  Boy  4  N.  W.,  20 


87. 


Decision  on   second  trial  — 


Insufficiency  of  evidence — Evidence  taken  at  first 
trial, — In  a  suit  to  obtain  possession  of  ^iras  land, 
the  Court  of  original  jurisdiction  decreed  for  plaintiff 
on  the  evidence,  but  on  appeal  its  decision  was 
reversed,  on  the  ground  that  the  claim  had  not  been 
properly  valued,  and  plaintiff  was  permitted  to  bring 
a  fresh  action.  At  the  trial  of  the  second  action  the 
Munsif  recorded  his  previous  decree  and  some  addi- 
tional evidence,  which  the  District  Judge  on  nppeal 
considered  to  be  insufficient.  Held  that,  under  the 
peculiar  circumstances  of  the  case,  the  Judge,  if  not 
satisfied  with  the  evidence  taken  at  the  second  trial, 
should  have  allowed  the  plaintiff  to  give  again  the 
evidence  adduced  at  the  former  trial.    The  lower 


'KEM.AlSrD— continued. 

2.  OBOUKDS  FOB  HJSMAND—continned. 

Court's  decree  was  therefore  reversed,  and  the  suit 
remanded  in  order  that  this  might  be  done.  Jo^  but 
NiVBAJi  tf.  Sov AJi  bib  Bapaji  OvulY 

[1  Bom.,  166 


88. 


-Decision  as  to  admission  of 


evidence—  Additional  tridence — Civil  Procedure 
Code,  1869,  s,  SS^r-  The  defendant  pleaded  payment 
and  produced  a  letter  of  acknowledgment  said  to 
have  been  written  by  the  plaintiff.  The  plaintiff 
denied  its  genuineness,  and  the  Principal  Sudder 
Ameen  rejected  the  testimony  of  two  pyadas  who 
deposed  to  the  payment.  On  appeal  the  Judge 
remanded  the  case,  requiring  the  lower  Court  to  give 
the  appellant  the  opportunity  of  proving  the  letter, 
and  after  recording  a  fresh  finding  to  return  the  case 
to  his  Court.  Beld  that  the  lower  Court  was  bound 
to  pronounce  a  distinct  opinion  as  to  the  value  of 
the  evidence,  and  not  to  have  rejected  it  altogether. 
Meld  also  that  the  Judge  was  wrong  in  remanding 
the  case  under  s.  854,  Act  VlII  of  1869,  as  he  could 
have  decided  iihe  case  lumself,  taking  such  additional 
evidence  as  might  appear  necessary.  Bunfal  Snro-H 
V.  Joy  Ifinroini  Sikoh        •        .    11 W.  B.,  106 

69. 


Finding  on  evidence— Jmj^ro- 
per  remand — Duty  of  Appellate  Court, — Where  the 
ground  of  regular  appeal  to  the  lower  Appellate  Court 
was  that  the  Court  of  first  instance  ought  to  have 
found  that  an  ijara  existed,  it  was  the  duty  of  the 
Appellate  Court  to  determine  whether  that  fact  had 
been  t  roved,  and  not  to  remand  the  case  for  re-trial. 
Mahombd  Ahsah  v.  Mahombd  Tasin 

[9  W.  B^  106 

90, Issue  of  minority  raised  on 

appeal — Facts  entitling  mortgagee  to  decree. — 
Where,  in  a  suit  to  make  absolute  a  conditional  sale 
and  to  obtain  a  share  in  a  certain  village  mortgaged 
to  plaintiff  (the  usual  vear  of  grace  having  been 
given  and  money  been  paid  into  Court  in  satisfaction 
con^derably  after  the  term  allowed  by  law),  there  is 
no  issue  respecting  the  minority  of  some  of  the  mort- 
gagors, the  case  will  not  be  sent  back  to  the  Appel* 
lat^  Court  for  inquiry  whether  certain  of  the  mort- 
gagors were  miners,  or  whether  the  others  mortgaged 
for  such  purposes  as  would  bind  the  minors,  notwith- 
standing one  of  the  lower  Courts  has  found  the  fact 
of  the  minority  of  one  of  the  mortgagors.  St7bi>ul  v, 
Buldbo 2N.  W.»2d 

91. Case  in|K>nsi8tent  with  plaint 

— Power  of  Appellate  Court  to  remand  ■  Civil 
Procedure  Code,  1669,  s,  864,— It  the  Appellate 
Court  is  of  opinion  that  th<»  plaintiff,  in  argument 
before  itself,  is  endeavouring  to  obtain  something 
other  than  what  he  claims  in  the  plaint,  it  is  bound 
to  dismiss  the  suit ;  but  if  it  thiiiks  (hat  the  plaint 
can  be  reconciled  with  the  argument  used  on  the 
appeal,  and  the  case  resulting  is  supported  by  the 
evidence,  it  is  bound  to  determine  the  appeal— not  to 
mske  an  order  under  Act  YIII  of  1859,  s.  354. 
TiLUCK  Chundbb  Dutt  Chowdhby  V,  Bbojo  Soov- 
subMhtbb  .  24W.  B^lSl 

Decision  of  only  portion  of 


claim — Improper  order  of  remand — Confirmation 
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of  portion  of  ease  while  remnnding  euhstantial 
ie*Me,—A  lotror  AppelUte  Conrt  which  xvmsnded  a 
•nil  to  the  first  Court  for  d>  cision  of  tht 'substantuU 
y>an  of  the  dispnte  shoald  Dot  hare  confirmed  the 
di-cision  of  th  ■  first,  (^oart  rpgardincr  onljr  oqo  part  of 
the  claim  Maphub  Chundbb  Dkt  v.  Ram  Dtal 
Orao 8  W.  B.,  803 


08. 


3.  SECOND  BEMAND. 


Power  of  Appellate  Court 


Decree  reversed  on  appeal— Err'ir  or  defect  aflect" 
in^  merits  of  case  or  juried ietirm, — An  Aipeliaie 
Court  can  remand  a  case  a  second  tim**  on  accoan:  of 
I  rror,  defect,  or  irregnliuity  of  procedure  in  ^assittg 
a  decree  or  order,  p  ovided  the  error,  defee  ,  or 
irregalarity  bo  such  as  to  aff  ct  them-ritsof  tr.e  case 
or  the  jurisdiction  of  ihe  Court,  Wh.-n  a  suit  has 
been  r  gularly  h  ard  and  determined,  and  on  appeal 
th- decr.^e  is  r.-v- rs»'d,  the  Anp<llare  Cour  has  the 
^discretionary  jow*  r  to  remand  the  case  only  if  the 
decree  should  have  b-en  upon  a  pr>  liininary  i  <Mnt, 
and  have  the  tff  ct  of  excluding  the  consideiatiim  of 
evidence  essential  to  the  rights  o^  the  parti.s      Mu-^ 

XIAPPAH  NaiDU  r.  ITA8A3CT  MUOBLT 

[5  Mad.,  813 


84. 


'OmiBslon  to  carry  out  first 


^rderof  High  Court— >«W<7ii/tVf/  trial  on  the 
merit*.— WYivre  the  lower  Court  had  not  fully  carried 
out  an  orl«  r  of  the  Hi<:h  Couit  remanding  th-  cas-, 
but  the  caw  a  peared  to  have  been  >uH«tantia!1y 
tried  fully  on  its  m*  rits,  the  High  Court  thoaght 
there  ^honld  not  be  a  socond  remand.     Kashbbvath 

DbB  r.  8HIBB88UttBB  DbbIA  8  W.  B.,  503 


85.^ 


Bemand  after  trial  and  deci- 
sion on  evidence— jippe/tafe  Court,  Powers  of— 
Objection  taken  on  appeal  -Act  VJII  of  W69, 
f.  3ol  —  CoMts.—A  lower  Aupellat-  Cour  is  not  (ohj« 
I'eUnt  to ri  mand a  ca<4e  fi  r  a  a  c')nd  d  ci»ion,  exc  pt 
►  8  provided  by  s.  ;<61,  ActVlIIof  185  i,andth  refore 
has  no  t  ower  to  r»mand  a  ca^c  whi  n  a  Court  of  firat 
instance  has  inte:*tigited  the  merits  of  th  •  cas>-  and 
raised  its  jud):mnt  Uson  the  evid  nee.  The  objec- 
tion that,  a  case  ha^*  been  imnroperly  remand  d  by 
the  loner  A  pp.  Hate  Court  can  be  taken  in  siucial 
app  a1  frotn  th*  decree  i<asied  upon  Ih  r  mand^ 
although  H  sp  ci*!  appeal  miuht  hav.-  bei-n  pr  f .  rrt  d 
from  the  ord  r  of  remand^  but  the  appellants  were 
h'  Id  u'  t  entitl  -a  to  th  ir  costs     Majobav  Ojha  v. 

NlLMOHBT  >IKOH  DbO 

[13  B.  li.  R,  188  :  21 W.  B.,328 

fisiNDABUv  Dnr  r.  Bisova  Bibbb 

[18  B.  Ii.  B.,  200  note:  18  W.  B.,  107 


8d«- 


Form  of  second  order  of  re- 


mand -Defects  t«  tou-er  Court's  jud^mmt  onfimt 
remand,— A  lower  Appellate  Conrt,  in  remanding  a 
ease  a  second  time,  ough'  to  state  what  the  nuin 
requirements  of  the  first  order  were,  and  how  the 
lower  Court's  liecision  shows  thit  they  have  no-  been 
carried  out.  Badhabcllitb  Subxa  «*.  Anundmotkb 
I>BBBA  .      W.  B,  1864,  Mis, 88 


BJSKA.lSI>-eontinmed.  ^ 

i.  pbocbdubb  on  bemand. 

W-  Order  of  remand.  Sffeer  o£ 

^Ciril  Procedure  Cod^,  1859.  s,  $54.— Amxder  of 
remand  to  a  lower  Appellate  Conrt  implies  n  reversal 
df  the  fint  judgment  of  that  Court.     Kkbxtl    Ki- 

BHBN  MOZOOMDAB  «.  AMBALA  7  W.  R^  BS3 


88. 


mt 


entire  case. — The  effect  of  an  order  of 

new  trial  is  entirely  to  nullify  the  first 

to  reopen  the  wh»  le  case.    Tabiheb  Kabt  „^ 
BBB  V,  KooBj  Hbhabbb  Awastbb  12  W.  "EL, 


for. 


88. 


Jtetnan  f  fo  '   f>9» 


trial— R' ^opening  of  whole  case,~Where  a  anit  « 
remanded  by  the  lower  Appellate  Court  for  s  **s^ 
trial,"  the  intention  of  the  order  of  remand  was  held 
t »  be  that  the  wh«»le  case  was  to  be  gone  into  dm  m<,v€^ 
the  pUintiif  being  allowed  to  prove  her  caae  in  anT 
way  she  dmld.  GuDADHcrB  Dvtt  •.  SavsHn 
HovBB  D088IA   .         .         .         .        ai  w*.  H^  7 

^^'    ~     ^    ,.    .      .  Se-'Pemima  cf 

ease  as  regards  Itmttatton— lies  judicata.— ^Whmn 
case  is  sent  back  for  trial  on  iU  merits,  the  order  of 
remand  shuts  out  objec  ions  resardin?  limitation  or 
res  ad  judicata,    Shbo  Sahoy  Tbwabks  r.    Bam 

PXBSHAD  NABAIH  I'SWABEB  .   24  W. 

lOL 


Power  of  Ck>art  hearinff 

remanded  caeea  -  Bemand onpaHicnfnr  fssme^ 
Pover  to  proceed  on  other  issues^  -A  Court  to  wfaiA 
a  case  is  remanded  for  re-trisl  on  a  particular  iaaae, 
amoni^t  others,  cannot,  on  remand,  a'low  that  issue 
to  be  abandoned,  and  proceed  to  try  the  csae  npoo  the 
other  issues  raised.  Shib  •Chuvdbr  Xa^mimi  r 
JoTif AiA  Dabi  .  .  7  c.  ETiL,  106 

^^- Semand  om  cne 

point  Be-openina  of  ot A  ere,— When  a  case  is  re- 
manded to  the  lower  Appell  te  Court  for  docisson  of 
a  question— e.^.,  one  of  tirl<%~that  Coart  has  no  an- 
thority  1o  po  bey.  nd  the  « rder  of  remand  and  rt^pcn 
a  matter  already  adjudicated  upon  between  the 
parties.     Srahbb  Tbwakbb  r.   Kishorxb   sSarot 

s»»«»H 24W.B^aao 


103. 


~~ -' RemandYor  triml 

of  issue  under  s,  S54,  Ciril  Procedure  Code,  lS59y 
Effect  /)/.— Where  an  AppelUte  Court,  in  pursuance 
of  Act  VIIT  of  1859,  s.  8  '4.  sends  an  issue  down  to 
the  first  G  urt  in  order  that  such  evidence  as  tlie 
parties  desired  to  a  iduce  upon  it  may  be  taken  and 
returned,  the  result  is  not  to  remand  the  cafie  for 
re-trial,  the  first  Conrt  being  funcfns  officio  in 
respict  to  ^ch  poni  >n  of  the  matter  as  it  had  alremdj 
considered  and  determined.  GosBAiir  Dowurr  Obsb 
«.  6U8B8BUB  Gbbb  .32  W.  B»,  207 


104. 


Case  r^mamdmi 


for  Consideration  except  on  one  point—  timding  of 
error  on  that  point,— Where  a  case  was  remanded 
for  reconsideration  of  the  whole  eridence  with  the 
exception  of  one  specified  point,  and  the  Judge  after 
consideration  came  to  the  conclusion  that  hia  finding 
on  that  point  had  been  errotteous,  it  was  held  that  he 
could  not,  without  a  miscarriage  of  justice,  sllow  that 
finding  to  remain  unchanged.  Hvbbb  Nath  Shara 
r.  IssBir  Chujtdbb  Shara  .         .     2^  W.  B^  816 
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106. 


Absence  of  Judge 

who  pasted  decree — Jurisdiction  of  his  successor, — 
Where  a  case  la  remanded  to  the  lower  Court  to  record 
reaadns  for  its  judgment,  if  the  Judge  who  passed 
tbe  decree  is  absent,  the  superior  Court  should  be 
informed  of  it  by  his  successor.  Under  such  circum- 
stances, his  successor  has  no  jurisdiction.  Application 
should  be  made  to  the  Bench  which  granted  the  order 
of  remand  for  an  order  for  the  present  Judge  to 
Te>try  the  case  de  novo.  Mantck  Sbtt  «.  Khettbb- 
KOHVK  008SAVSB  .        .    1  IncL  Jur.»  N.  8.,  101 


106. 


Bemand  for  re- 


cord of  reasons — Be»trial  tie  nor o  by  Judged s  sue* 
cet«or.-— When  a  case  is  remanded  to  a  particular 
Jud^e  merely  for  him  to  record  the  reasons  for  his 
ftndin?,  his  successor,  if  the  deciding  Judge  has  left 
the  district,  acts  without  juriscUction  when  he  re- 
hears the  whole  appeal  de  novo.  Bhybub  Shbet 
r.  Khbttub  Mqhun  Gosbaik  .         .bW.Bnf  124 

Laixa  Bhoybo  La£L  9.  Laua  Mokooitd  Lal 

[2  W.  B.,  275 


107. 


Bemand  for  par' 


tioular  issue— Bight  to  open  case  in  full.—K  rent 
case  haying  been  remanded  to  a  lower  Appellate 
Court  with  a  view  to  its  being  ascertained  whether 
an  amuluamab  produced  by  the  plaintiff  was  the 
same  as  a  pottah  filed  in  a  survey  case,  the  Judge 
found  that  it  was  the  same,  but  the  pottah  was  not 
the  one  which  the  defendant  had  given  to  the  plain- 
tiff to  file  in  the  survey  case.  Ea  acoormngly  re- 
vened  his  predecessor's  decree  for  rent,  and  adjudged 
plaintiff  to  pay  damages  under  s.  3,  Act  V.I  of  1862. 
Held  that  the  additional  finding  was  not  opposed  to 
the  order  of  remand ;  that  the  whole  case  waa  re- 
opened ;  and  that  the  Judge  had  authority  to  award 
the  damages  without  appeal  on  that  point.  |tAX 
Chavdba  Subha  Chowdubt  0.  Daooo  KaAV 

[10  W.  IL»  839 


103^ 

Code, '  1882, 


■Citil  Procedure 


s.  562-^ Order  of  remand— Issues 
undecided— Procedure,— A  Subordinate  Judge  de- 
cided a  suit  on  the  ground  (I)  that  it  was  res 
judicata ;  (2)  that  it  was  barred  by  limitation.  On 
appeal,  the  Assistant  Judge  upheld  the  decree  on  the 
first-uientioned  ground  without  deciding  the  point  of 
limitation.  On  second  appeal,  the  High  Court  re- 
versed^ the  Assbtant  Judge's  decision,  holding  that 
the  suit  was  not  resjwlicata,  and  remanded  the  case 
to  be  tried  on  the  merits.  On  receipt  of  the  order  of 
the  High  Court,  the  Assistant  Jud^e  reversed  the 
decree  of  the  Subordinate  Judge  without  giving  any 
decision  on  the  point  of  limitation  and  remanded  the 
case  to  the  Sub)rdinate  Judge  to  be  tried  on  the 
merits.  From  this  order  the  defendant  appealed  to 
the  High  Conrt.  Ueld  that  the  order  of  remand  by 
the  Assistant  Judge  was  unauthorized  under  s.  9^2  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882).  When 
the  High  Court  remanded  the  case  to  be  tried  on  the 
merits,  the  whole  case  was  left  open  to  the  Assistant 
Judge,  and,  before  he  could  reverse  the  Subordinate 
Judge's  decree,  he  was  bound,  under  s.  562  of  the 

TOL.  IT 
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Code,  to  determine  whether  the  decision  of  the  Sub- 
ordinate Judge  on  the  question  of  limitation  was 
rijiht  or  not.    BAisnraji  r.  Balvantbao 

[I.  Ij.  B.,  11  Bom.,  668 

109. Civil      Proce' 

dure  Cade  (1882).  »,  566  —Power  of  Court  to  dis- 
regard findings  returned- Appeal  under  Lettere 
Patent,  High  Conrt,  N.-JF.  P.,  cK  10. -X  single 
Judge  of  the  High  Court  hearing  a  second  appeal 
made  an  order  of  reference  under  s.  56 ;  of  the  Code 
of  Civil  Procedure.  On  the  return  of  the  reference 
the  appeal  came  before  another  Judge,  who,  holding 
that  the  reference  was  unnecessary  and  that  the 
original  finings  of  fact  in  the  Court  below  were 
sufficient  to  dispose  of  the  appeal,  disregarded  the 
findings  on  the  reference,  and  dismissed  the  appeals 
In  appeal  under  s.  10  of  the  Letters  Patent,  it  waa 
heid  that  it  was  competent  to  the  Judge  before 
whom  the  appeal  had  subsequently  come  to  dis- 
regard the  findings  on  the  order  of  reference.    Ml7« 

BABAK  HUSAIN  v.  BiHABI       L  Ij.  IL»  16  All.,  606 

110. ^ — ; — Case  remanded 

on  issue  of  limitation  —Bight  to  open  whole  ap^ 
peal. — In  a  case  remanded  to  the  lower  Appellate 
Court  for  trial*  by  the  Court  of  first  instance,  of  the 
issue  of  limitation,  which  the  appellant  had  not  been, 
allowed  the  opportunity  of  meeting,  it  was  ruled 
that,  upon  the  decision  of  that  issue,  it  would  be 
open  to  the  parties  to  appeal  upon  the  whole  case*, 
notwithstanding  the  app^  alraidy  had.  RuGHOO 
NuNDUN  Pbbshad  Sivgh  V,  Ckuttub  Paul  Singh 

[10  W.  B.,  685 

Uli, — Me' opening^  of 

ca«e.— Under  an  order  of  remand  in  a  boundary  suit 
in  which  the  Privy  Council  had  made  an  order  in  a 
former  appeal,— fl>/tf  that  the  High  Court  had  no 
power  to  go  behind  the  order  of  the  Privy  Council^ 
and  that  so  much  of  the  Hig^  Court's  decision  aa 
re-opened  on  fresh  evidence  what  had  previously  been 
decided  must  be  set  aside,  but  that  the  evidence  that 
had  thus  been  brought  to  bear  on  the  case  was  entitled 
to  consideration  so  far  as  it  bore  on  those  portiona 
of  the  suit  in  respect  of  which  tbe  former  decision  of 
the  Privy  Council  was  not  conclusive.    Coubt  of 

WaBDS  v.  LBBLAinJVD  SUfGH 

'  [26  W.  B,.  P.  C,  167 

112. Case    sent    b^ 

Judge  to  lower  Court  for  further  eridenee, — In  a  suit 
for  enhancement  of  rent,  which  had  been  remanded 
to  the  lower  Appellate  Court,  with  the  instmetioD 
that  the  defendant  had  produced  sufficieiit  evidence 
to  raise  the  presumption  that  he  held  his  tenure  at  a 
fixed  rate  from  the  Permanent  Settlement,  and  that 
it  was  for  the  Judge  to  give  an  opinion  how  far  the 
plaintiff  was  able  to  rebut  that  presumption,— .B^Zj 
that  there  was  nothing  objectionable  in  the  Judge 
directing  the  first  Court  to  hear  further  evidence 
upon  the  point.  Bakhal  Cuuwdbb  Tewarbb  v, 
KiiroOBAH  Haldab  10  W.  B.,  442 

116. Giving  evidence 

on  issue  raised  on  remand, — Where  a  case  is  re- 
manded for  the  trial  of  an  issue  which  had  not  been 

11  H 
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laid  down  by  the  Court  which  tried  the  case,  the 
parties  are  entitled  to  have  the  opportunity  of  giving 
evidence  upon  it,  although  the  oi^r  of  remand  con- 
tains DO  express  direction  to  that    effect.     Kibto 

ChFEK  CHTrCEBBBUTTr  r.  MVQGXrS  CHrCKKBBUTTT 

[10  W.  B.,  491 


114. 


Additional  et>i' 


dtnce.  Power  to  take^-^Where  a  case  is  remanded 
with  li  view  to  some  special  evidence  bein^  taken, 
the  Court  receiving  the  order  of  remand  is  not  at 
liberty  to  allow  the  parties  to  produce  other  additional 
evidence.     Rak  Jxfwan  Lall  r.  Abjtk  Chowbst 

[10  W.  B.,  SOS 

115. Object  of  re- 
mand—Civil  Procedure  Code,  1869,  t.  354.— The 
object  of  a  remand  under  s.  864»  Act  VITI  of  1859,  is 
not  that  the  Judge  should  try  the  issues  on  the 
evidence  alread  v  tfdcen,  because  that  the  Court  sitting 
in  regular  app^  can  do  for  itself,  but  that  he  should 
take  such  evidence  as  the  parties  may  have  tojffet 
tat  the  determination  of  the  issues.    AsrooL  ^t- 

BAT  r.  JUMALOODDEBB  HOSBBIK    .  10  W.  B.»  244 


116. 


Semand  to  Ap- 


pellate Court — Power  to  taJce  additional  evidence. 
— ^Where  a  case  is  remanded  to  a  lower  Appellate 
Court  under  p.  854  of  the  Civil  Procedure  Code,  1859, 
the  Judge  may,  under  s,  855,  admit  additional 
evidence,  provided  he  records  his  reasons  for  doing  so 
on  the  proceedings  of  the  Court.  Kalikbibto  Ta- 
OOBB  r.  JUDOO  LaLL  MrLLICK    .        24  W.  B.,  20 


117. 


Talcing      evi' 


dence  on  remand— Power  to  take  additional  evi- 
dence on  remand  where  order  of  remand  doee  not  so 
order— Civil  Procedure  Code,  w.  662, 566,  and  568. 
— Suit  by  the  adoptive  daughter  of  a  temple  dancing 
woman,  deceased,  to  compel  the  trustees  of  the  temple 
to  permit  the  performance  of  a  certain  ceremony,  in 
view  to  her  entering  on  the  duties  nnd  emoluments 
attached  to  the  office  of  her  adoptive  mother.  On 
second  appeal,  the  High  Court  directed  the  return  of 
a  finding  on  the  issue  (previonsly  framed,  but  not 
tried)  whether  the  plaintiff's  adoption  was  valid. 
Fresh  evidence  was  taken,  and  the  finding  was  that 
the  adoption  was  made  with  the  intention  that 
the  girl  should  be  prostituted  while  she  was  still 
a  minor.  Seld  that  the  lower  Court  had  power  to 
take  additional  evidence  on  the  issue  remanded, 
although  not  specially  authorized  to  do  so  by  the 
order  of  remand.  Kamalakshi  v.  Bahasami 
Chbttx     •         «        •        I.  Ii.  B.,  19  MacLy  127 


118. 


Civil  Procedure 


Code,  s,  506 — Eemand  for  decision  of  particular 
issues. — When  a  case  is  remanded,  nnder  s.  566  of  the 
Code  of  Civil  Procedure,  to  the  lower  Appellate  Court 
for  findings  on  certain  issues,  it  is  not  competent  to 
that  Court  to  delegate  the  decision  of  those  issues  to  a 
Court  subordinate  thereto.    Sabbi  v.  Oanbshi 

[LIi.  R»14A11.,2S 

119.  • Bemand  with  treeh  isBues 

—Fixing  day  for  further  evidence. ^When 
frefch  issues  are  fixed  by  the  Appellate  Court,  and 
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remanded  to  the  lower  Court  to  be  tried,  the  partiea 
are  entitled  to  have  a  day  fixed  for  the  reception  of 
any  further  evidence  which  they  may  wish  to  adduce 
thereon.    Watsob  v.  Kvbhtb  Bahadoob 

[9  W.  n.,  294 


120.- 


-Examination  of  witnesseB— 


Fresh  evidence. — In  a  case  remanded  for  a  finding 
as  to  whether  a  confirmatory  pottah  had  been  really 
given  or  not,  it  was  held  that,  as  the  order  of  remand 
did  not  restrict  the  Judge  to  the  evidence  on  the 
record,  he  was  at  liberty  to  examine  the  witnesses  wh*^ 
were  in  Court.  Bam  Sfnkbb  Sbik  9.  Nileabt 
Biswas  •       20  W.  K,  S92 


12L 


Hearing  fresh  eviclenoe — 


Searing  defendant  who  did  not  appear  on  original 
hearing. — When  a  suit  has  been  dismissed  upon  a 
preliminary  point,  and  the  decision  on  that  point  has 
been  reversed  by  the  Appellate  Court,  and  the  case 
goes  down  with  a  view  to  trial  on  its  merits, 
evidence  may  properly  be  received  even  from  de- 
fendants who  had  appeared,  and  d  fortiori  from  a 
defendant  who  had  not  appeared.  Kookj  Bbhaby 
AwvsTBB  V.  Tabibeb  Eabt  Labobbb 

[8  W.  B.,  285 


122. 


Objection  taken  at  former 


hearing  and  disposed  of— Bemand  for  rc'htar- 
ing— Objection  to  chitta. — Where  a  review  had  been 
granted  for  the  purpose  of  seeing  whether  a  chitta 
ought  not  to  be  used,  and  the  case  was  remanded  for 
re-hearing,  the  parly  was  held  to  be  concluded  from 
objecting  that  the  chitta  was  improperly  made  use  of 
upon  the  re-hearing.  Makhub  Kooeb  r.  Tikgowbbb 
DuTT i4W.  B.,  22 


123. 


Bemand  assuming  posses- 


sion— Power  of  Judge  to  trg  question  of  posses- 
sion.— Where  the  High  Court,  proceeding  on  the  as- 
sumption that  appellants  (plaintiffs)  were  in  posses- 
sion, remanded  a  case  to  a  Zillah  Court,  with  instruc- 
tions to  pass  a  declaratory  decree,  if  that  Court  was 
satisfied  that  the  act  complained  of  was  so  recent  and 
of  such  a  nature  as  to  entitle  plaintiffs  to  a  declara- 
tory decree,  it  w»s  held  (by  Ebvp,  J.,  decreeing  the 
appeal)  that  the  Zillah  Judge  was  wrong  in  re-open- 
ing the  whole  question  of  possession.  Beld  (by 
Jaoesob,  J.)  that  the  issue  of  possession  being  one 
which  dearly  arose  on  the  statements  of  the  puties,. 
the  Zillah  Jud^e  was  not  in  error  in  trying  it. 
PuBBB  Jab  Ebatoob  0.  Btbukt  Chttbdbb  Chitc- 

KBBBUTTT 9  W.  B,  S80 

Seld  on  appeal  under  the  Letters  Patent  that  the 
lower  Appellate  Court  was  competenti  under  the 
terms  of  the  order  of  remand,  to  inquire  into  the 
question  of  possession.    Btkunt  Chubdbb  Chucxxb- 

BUTTY  T.  PXTBBB  JaB  KhATOOB         ,     11  W.  B.,  77 

124. Pull  Bench  ruling— u!ii^era» 

tion  of  law  since  remand. — Where  a  Full  Bench 
ruling  is  brought  to  the  notice  of  a  Judge  re- trying 
a  case  on  remand,  he  is  bound,  whether  the  ruling  has 
been  published  or  not,  either  to  ask  the  pleader  to 
produce  the  decision  relied  on,  or  to  take  other  meana 
for  satisfying  himself  as  to  the  ruling  of  the  High 
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Court,  80  as  to  apply  the  correct  law  to  the  case. 

TUVBEZOODDBEN  KbOSDKAB  V.  MOHIMA  ChITVDBB 

MooxBBjEB       ....    11W.il,  237 


125. 


Trial  on  iBsue  not  stated 


in  order  of  remeknd—Fffect  of  irregularity. — 
Where  the  High  Court  had  been  misled  into  making 
an  order  of  remand  upon  an  issue  other  than  that  on 
which  the  case  at  the  time  ought  to  have  been  made 
to  depend  as  between  the  parties,  and  the  lower  Ap- 
pellate Court  on  remand  came  to  a  finding  of  fact 
which  correctly  disposed  of  the  case,  it  tk  as  held  that, 
though  the  latter  did  not  deal  pioporly  with  the  evi* 
dence  on  the  record  with  reference  to  the  precise  issue 
sent  down  to  it,  its  default  ought  not  to  govern  the 
final  result  between  plaintiff  and  defendant.      llA- 

HOMED  HASHIM  O.  EA£BBCB17BV  BANBBJBB 

[18  W.  B.,  81 

128. Keference    of    remanded 

oa«e  to  arbitration —  Ctri7  Procedure  Code,  1859, 
s*  354 — Irregularity  in  remand  order  and  trial — 
Objection  o»  special  appeal. — An  Appellate  Court, 
in  referring  a  case  under  Act  YIII  of  1869,  s.  854, 
has  no  power  to  order  the  first  Court  to  call  upon  the 
parties  to  the  suit  to  agree  to  arbitration,  or,  on  their 
failing  to  do  so,  to  appoint  arbitrators.  Where  this  is 
done,  and  the  parties  waive  the  irregularity  and  con- 
sent to  the  matter  being  tried  by  arbitrators,  they 
cannot  afterwards  on  special  appeal  object  to  the  pro- 
ceedings.    PTNA  BIBEE  v.  EhODA  BT7X8H  Befabbb 

[22  W.  B.,  396 


127. 


Effect  of  repeal— <9«fY  for 


rent  instituted  under  Act  X  of  1859 — Bemand  ajter . 
Beng,  Act  VIII  of  1869  (s.  108J  came  into  opera- 
tion,— A  suit  was  instituted  under  Act  X  of  1859, 
and  after  Bengal  Act  VIII  of  1869  came  into  opera- 
tion it  was  remanded  by  the  High  Court  and  tried  by 
the  Munsif  and  Dit'trict  Judge.  Held  that,  under 
Bengal  Act  VHI  of  1869,  s.  1(8,  all  proceedings 
should  have  been  continued  under  the  older  Act  and 
the  remand  should  have  been  to  the  Collector,  and 
that  the  proceedings  before  the  Munsif  and  .ludge 
were  nnllitie-.  Deelun  Chowdhbt  v.  Jbbtoo 
Kaijeb 24W.B.»868 

6.  OBJECTIONS  TO  FINDINGS  ON  REMAND. 


128. 


Time  for  filing  objectionB — 


Cirt7  Procedufe  Code,  1859,  s,  354.— Sufficient  time 
must  be  allowed  to  the  parties  nnder  s.  354,  Act  VIII 
of  1859,  to  file  their  objectioDs  to  the  revised  finding 
of  the  lower  Court.    Bukhtoubeb  r.  Mbhebzt  Lall 

[8  Agra»  96 

129.  -    -  Civil  Procedure 

Code,  1859,  s.  854 — Objections  taken  after  remand 
and  not  within  time  fixed. — Where  the  Appellate 
Court  remanded  a  case  to  the  lower  Court,  and,  under 
the  proviaons  of  s.  354,  Act  YIII  of  1869,  allowed 
the  parties  a  week's  time  within  which  to  file  objec- 
tions,— Held  that  the  terms  of  the  section  were  merely 
permissive,  and  that,  though  no  objections  had  been 
taken  witUn  the  time  specified,  there  was  nothing  in 
the  law  to  the  effect  that  an  objection  taken  after  the 

TOL.  IT 
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6.  OBJECTIONS  TO  FINDINGS  ON  REMAND 

^^eontinued. 

time  6xed  shall  not  be  listened  to.  MimBAZHUK 
Lail  «.  Kahebv  Bukbh  •    4  N.  W.»  72 

180. Alteration  of  findings  to 

which  no  objection  is  taken— Ct«t7  Procedure 
Code,  1859,  s,  S54— Objections  taken  after  time. — 
When  a  case  has  been  remanded  under  s.  854,  Act 
VIII  of  1859,  and  a  time  fixed  within  which  objec- 
tions to  the  findings  on  remand  are  to  be  taken,  the 
Appellate  Court  is  not  competent  to  alter  such  of  the 
finding^  in  respect  of  which  no  objection  is  preferred 
within  the  time  fixed.     Noobitn  •.  Khoda  Bukbh 

[1  Agra»  50 

Nor  will  the  parties  be  allowed  to  take  objections 
filed  after  time.  Shbo  Gholau  v.  Rax  .Ibawttk 
SnrQH 6N.  W.,  114 


181. 


Objections     taken     after 


time — Civil  Procedure  Code,  1859,  t.  354 — Memo- 
randum of  objections — Procedure. —  Where  an  Ap- 
pellate Court,  under  s.  834  of  Act  YIII  of  1859, 
refers  issues  for  trial  to  a  lower  Court  and  fixes  a  time 
within  which,  after  the  return  of  the  finding,  either 
party  to  the  appeal  may  file  a  memorandum  of  objec- 
tions to  the  same,  neither  party  is  entitled,  without 
the  leave  of  the  Court,  to  take  any  objection  to  the 
finding,  orally  or  otherwise,  after  the  expiry  of  the 
period  so  fixed  without  his  having  filed  such  memo* 
randum.    Batan  Si50H  r.  Wazib 

[I.  !•.  B.,  1  All.,  165 

182. Civil  Procedure 

Code,  1882,  s.  567— Discretion  of  Court.— Where  a 
first  Appellate  Court  has  remanded  a  case  to  the 
Court  of  first  instance  for  the  trial  of  issues,  and 
where,  on  the  return  of  findings  on  these  issues, 
objections  under  s.  5f>7  of  the  Civil  Procedure  Code 
have  not  been  filed  until  after  the  expiration  of  the 
I  prescribed  period,  the  Appellate  Court,  though  not 
bound  to  entertain  the  objections,  should  nevertheless, 
upon  the  hearing  of  the  remand,  allow  the  party 
filing  them  to  be  heard  with  regard  to  them.  Satan 
Singh  v.  Wazir,  I.  L.  R.,  I  AIL,  165,  and  Akhari 
Begam  v.  Wilagat  Ali,  J.  X.  M^  2  All.,  906, 
referred  to.  An  Appellate  Court,  because  it  remands 
issues,  does  not  therefore,  in  the  absence  of  subse* 
quent  objection  by  either  or  both  of  the  parties  to 
the  findings  when  returned,  ctivest  itself  of  its  power 
to  exercise  its  judicial  mind  as  to  the  propriety  of 
such  findings ;  but,  apart  from  any  objection  by  the 
parties,  it  should  examine  and  test  them  to  see 
whether  or  not  they  ought  to  be  accepted.  Akbari 
Begam  v.  Wilayat  Ali,  L  L.  B.,  2  All,  908, 
followed.  Umed  Ali  v.  Salima  Bibi,  J.  L.  B,,  6 
All.,  883,  referred  to.  Mitictaz  Bbqav  v.  Fabh 
HUBAiN    .  .         .    L  Ii.  B.»  6  A1L»  861 


188. 


Reference    of 


issue  to  lower  Court — Memorandum  of  objections — 
Civil  Procedure  Code,  1859,  s.  354.— In  a  caie  in 
which  an  issue  referred  under  s.  854  of  Act  VIII  of 
1859  to  the  lower  Court  was  tried  there,  and  the 
finding  was  returned  with  the  evidence,  as  no  memo* 
randnm  of  objections  was  filed  within  the  time  fixed 

11  H  2 
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3JBSMANJ>— continued. 

5.  OliJBCTIONS  TO  FINDINGS  ON  BEMAND 

— concluded, 

by  the  Court,  the  Court  declined  to  allow  objections 
to  be  taken  when  the  appeal  came  on  for  final  deter- 
mination.    ASBB'JVOOKISBA  BBGTTir  r.  StkWABI 

[8  W.  R.,  488 


IM. 


Findings   to    which  no 


objection  is  preferred— Ctot'Z  Procedure  Code, 
lS77f  f .  566  —  Appellaie  Court,  Powere  of—  Error 
or  irregulariiy.^^Held  that  an  Appellate  Court  is 
not  bound  to  accept  a  finding  returned  to  it  by  a 
Court  of  first  instance,  under  s.  563  of  Act  X  of  1877, 
merely  because  no  objections  to  such  finding  are  pre- 
ferred, but  is  competent  to  examine  the  evidence  on 
which  such  finding  is  founded,  and  to  satisfy  itself 
that  it  is  correct  and  fit  to  be  accepted.  Noorun  r, 
Khoda  Bakth,  1  Agra,  BO,  dissented  from.  Satan 
Sinffh  V.  Wazir,  I.  L.  B.,  1  AIL,  165,  followed. 
Meld  also  that,  assuming  that  an  Appellate  Court, 
in  deciding  a  case  in  a  manner  inconmsteot  with  and 
Imposed  to  the  finding  returned  to  it  by  the  Court  of 
firat  instance  under  that  section,  in  the  absence  of 
objections,  acted  irrfguUrly,  its  decree  could  not  be 
rerersed,  or  the  case  remanded  on  account  of  such 
irregularity,  such  irregularity  not  affecting  the  merits 
of  thtt  case  or  the  jurisdiction  of  the  Court.  Akbabi 
Bbqam  r.  WiLATAT  A&i     .    I.  Ii.  B.«  2  AIL,  908 


186. 


^^y  of  Appel- 


late Court—  Civil  Procedure  Code,  1883,  e».  567, 574, 
— ^)^^here  a  first  Appellate  Court  has  remanded  a  case 
to  the  Court  of  first  instsnce  for  the  trial  of  issues, 
and  where,  on  the  return  of  the  findings  on  tliese 
issues,  no  objections  have  been  preferred  under  s.  667 
of  the  Civil  Frrcedure  Code,  the  Appellate  Court, 
after  the  period  fixed  for  presenting  objections,  may, 
st  its  discretion,  receive  or  decline  (o  receive  any  written 
objection,  but  is,  in  any  case,  bound  to  consider  the 
findings  of  the  lower  Court  on  the  merits,  and  is  not 
precluded  from  hearing  arguments  for  and  against 
the  findings  at  the  hearing  of  the  appeal.  Akbari 
Begam  v.  Wilayat  AH,  I.  L.B.^2  AN., 908, followed. 
The  impemtive  provisions  of  s.  674  of  the  Civil 
Procedure  Code  apply  alike  to  cases  remanded  by 
the  first  Appellate  Court  for  the  triiil  of  issues  and 
to  those  in  which  no  such  remand  has  taken  place. 
Umid  Au  r.  Sauha  Bibi  .    I.  Ii.  B.»  6  All.«  888 

6.  CASES  OF  APPEAL  AFTEB  BEMAND. 


186. 


—  Remand  for  speoifio  pur- 


pose— Stafem^nt  on  merits  of  whole  ^ote. — Where 
the  Appellate  Court  remands  a  case  for  a  specific 
inquiry,  it  will  not  receive  any  statement  on  the  part 
of  the  Zillsh  Judge  as  to  what  he  considers  the  merits 
of  the  whole  case.    Dovzbllb  t;.  Bavkabain  Siztoh 

[1  Ind.  Jur.,  K.  8.,  61 


187. 


Appeal  from  order  of  re- 


mand—Ct«t7  Procedure  Code,  1877,  «.  562 —  What 
queMtione  can  he  raiefd — Extent  of  appeal  from 
order  of  remand,— An  appeal  from  an  order  on  appeal 
remanding  a  suit  for  re-trial  is  not  to  be  confined  to 
the  qnestum  whether  the  remand  has  been  made  con* 
tfwry  to  the  provisions  of  s.  662  of  Act  X  of  1877 


KBMAITD  —continued, 

6.  CASSS  OF  APPEAL  AFTEB  BEMAXD 

— eontinmed* 

or  not,  but  the  question  whether  the  dedsioa  of  the 
Appellate  Court  on  the  preliminary  point  is  oocreei 
or  not  may  also  be  rvsed  and  determined  ia  ndi 
an  appeal.    Badaic  r.  Ihbat 

[LIi.R.,aAlL,e76 

188. Power  of  Affair 

late  Court  to  deal  with  whole  appeal  after  retwn 
of  finding  M — Civil  Procedure  Code^  ee.  66t,56B,— 
In  a  second  appeal  by  the  defendant,  in  whidi  the 
plaintiff  filed  objections  to  the  decree  under  s.  5*) I  of 
the  Civil  Procedure  C6de,  the  High  Court,  witbost 
giving  judgment  on  the  appeal,  stated  (gina; 
reasons)  the  opinion  that  the  appelant  would  be  en- 
titled to  succe^t  and  at  the  nme  time  remitted  ti 
issue  under  a  666  of  tJie  Code  with  reference  to  Uu 
plaintiff's  objections.  At  that  time  the  appea^  «** 
apparently  not  argoed  out,  and  the  true  mesniog  of 
the  facts  as  found  was  obviously  not  present  to  tbe 
mind  of  the  Court.  Held  that,  upon  the  return  of 
the  findings  on  remand,  the  Court  could  not  treat  tbe 
appeal  as  already  decided  and  the  objections  the  i)k 
matter  for  consideration,  but  mast  connder  both  ap- 
peal and  objections  and  decide  the  whole  case.  Sddt 
however,  that  where  Judges  have  heard  aigumcBts 
oti  some  of  the  issues  and  have  expressed  their  viem 
thereon  and  have  remitted  another  issue  or  iiioei 
under  s.  5'iQ,  they  are  not  bound,  on  the  retun  of 
findings,  to  hear  the  case  de  novo,  but  may  coofiw 
counsel  to  argument  upon  the  findings.  Lid- 
MAN  Prasad  r.  Jaxha  PsASiU)  ._ 

[L  I..  R.,  10  AIL,  IBS 


188. 


Civil  Proeedtn 


Code  (Act  XI V  of  1882),  #.  5162— Poww  rfthe  E\^ 
Court  to  go  into  the  merits  on  appenl  from  e  ft- 
uMtni  order, — The  Court  of  first  instance  cEimM 
a  suit  as  barred  by  limitation.  In  appeal  that  deci- 
sion was  reversed,  and  the  case  was  remanded  asdff 
s.  662  of  the  Civil  Procedure  Code  (Act  XIV of  18  2). 
Against  the  order  of  remand  the  defendant  appeslel 
to  the  High  Court  under  cl.  26  of  s.  6SS  of  the  Cinl 
Procedure  Code.  It  was  contended  by  the  plaiotif 
that  the  High  Cou>  t  had  no  power  to  decide  the  poist 
of  limitation,  but  could  only  consider  whether  th« 
order  of  remand  satisfied  the  requirements  of  a  5^ 
of  the  Civil  Procedure  Code.  Held  by  the  Full 
Bench  that  in  an  appeal  against  such  an  order  of  re 
mand  the  power  of  the  High  Court  is  not  confined  to 
the  question  whether  that  order  satisfies  the  reqaire 
ments  of  s.  562 ;  but  may  also  determine  the  ^'^'^ 
ness  of  the  lower  Appellate  Court's  decisioa  on  the 
preliminary  point  on  which  the  Ciurt  of  fint  W' 
stance  disposed  of  the  case.  Badam  v.  Imrat,  1*  ^ 
JR.,  2  AIL,  675,  followed.  BHAtr  Bala  r.  Bwajj 
Bapuji  .  I.  Ii.  R.  14  Bom.,  14 


140. 


JHeposal  ofteii 


on  preliminary  point — Bevereal  4y  Appellate  CouH 
of  decree  on  eueh  point  atd  irregular  remouiof 
ease  under  t .  662,  CivU  Procedure  Code,  18?7,  fir 
trial  of  a  certain  ieeue  -Power  qf  eueeeeding  Jeij^ 
of  Appellate  Court  to  rt-try  suck  point.—A  Cooft 
of  first  instance  dismissed  a  suit  upon  a  preliaiinsrj 
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— eonlinned, 

6.  CASB3  OF  APPEAL  AFTER  BEMANB 

'^oofUtmmed. 

point.  On  appeal  by  ibe  plaintiff  against  the  decree 
of  Buch  Coart,  the  then  Judge  of  the  Appellate  Court, 
If  r.  Bf  reversed  the  decree  upon  such  preliminary 
point  and  remanded  the  suit  tmder  s.  562  of  i^  ct  X 
of  1877  for  the  trial  of  a  certain  issue.  The  Court 
of  first  instance  tried  such  issue  and  made  a  decree 
in  accordance  with  its  finding  thereon.  On  appeal 
against  the  decree  of  the  Court  of  first  instance,  the 
defendant  again  raised  such  preliminary  point.  The 
then  Judge  of  the  Appellate  Court,  Mr.  K,  dismissed 
the  suit|upon  such  preliminary  point,  ffeld  that,  as, 
although  if  r.  B  had  irre^nlarly  remanded  the  suit 
under  s.  562  of  Act  X  of  i877,  his  decision  disposed 
of  such  preliminary  point,  and  only  left  open  for  trial 
the  issue  which  he  lutd  directed  to  be  tried,  Mr.  K 
was  not  competent  to  re- try  and  decide  such  preli- 
minary point.    S17BAJ  DxK  r.  Chattab 

[I.  Ii.  B.,  8  AIL,  755 


141. 


Praetiee — Ct  pt7 


Froeedure  Code,  1877,  t.  f^.—Upon  an  appeal 
under  s.  588,  cl.  («r),  of  the  Civil  Procedure  Code, 
from  an  order  of  an  Appellate  Court  under  s.  562> 
remanding  a  case  which  has  been  disposed  of  upon 
a  preliminary  point  in  the  Court  of  first  instance,  the 
High  Court  may  enter  into  the  merits  of  the  adiadi- 
cation  by  the  Court  of  first  instance  on  the  prelimi- 
nary point,  and  may,  if  it  finds  the  order  of  the  lower 
Appellate  Court  defective,  allow  the  party  who  had 
the  bentfit  of  a  decree  in  the  first  Court  to  retain  that 
bentfit.    Loxi  Mahto  v.  Aghobbb  Ajail  Lall 

[I.  L.  B.,  5  Gala.,  144 : 4  C.  L.  B.,  465 


142. 


Civil  Procedure 


Code,  1882,  #«.  662,  564,  566,  684,  588  (28),  590,^ 
Where  a  lower  Appellate  Court,  instead  of  remanding 
a  suit  under  s.  566  of  the  Civil  Piocedure  Code,  enxH 
ncously  remands  it  under  s.  562,  and  the  party 
sggrie\'ed  by  its  order  appeals  to  the  High  Court, 
under  cl.  v28),  s.  588>  the  High  Court  cannot  deal 
with  the  case  as  if  it  were  a  firrt  appeal  from  a  decree. 
All  that  the  High  Court  can  do  is  to  rectify  the  pro- 
cedure of  the  lower  Appellate  Court,  and  to  direct 
that  it  dedde  the  case  itself  on  the  merits.  Badam 
▼.  Imratt  !•  L.  B.,  S  All,,  675,  distinguished.  Bam- 
narain  v.  ^Aafraat</tfi»  Weekly  Notet,  AIL,  1882, 
p,  104,  and  Sheoamher  Simgh  r,  Lalln  Singh, 
Weeklg  Notee,  All,,  1882,  p,  158,  referred  ta 
SoHAir  Lal  9.  Aziz  mraissA  Bioam 

[X  L.  B.,  7  AU.,  196 

148.  Power  oj  inc* 

etetor  of  Judge  to  eel  aeide  order  oJ  remand, — An 
order  of  remand  by  a  Subordinate  Judge  is  final  so 
far  as  the  purpose  of  the  remand  goes,  and  cannot 
be  set  aside  by  his  successor.  Lvubt  Pavdst  «. 
bTJKATH  Sdigh  .     l4  W.  B.,  885 

144. Pover  of  tuc 

eettor  to  alter  order^Bemand  a  eeeond  time  on 
miitahe  of  Judge  on  flret  remand, — An  Acting  Dis- 
trict Judge,  having  made  a  decree  reversing  the  decree 
oftheMunrif,  who  threw  out  plaintiff's  claim,  emitted 
to  pass  a  decree  himself  in  favour  of  the  pluntiff, 
which  his  finding  showed  he  intended  to  do.    The  ease 


"RBMAKD^oontinued, 

6.  CASES  OF  APPEAL  AFTER  BEMAKD 

^  eontinued, 

was  remanded  on  special  appeal  by  the  High  Court 
to  the  District  Judge  (who  had  meanwhile  returned 
to  his  appointment),  who  rc-opened  the  whole  case, 
and  passed  a  decree  directly  opposed  to  that  of  his 
predecessor,  in  which  he  confirmed  the  Munsif  s 
decree.  Meld  that  the  decree  of  the  Judge  should  be 
reversed,  and  the  suit  again  remanded*  in  order  that 
he  might  pass  a  decree  for  the  plaintiff,  in  accordance 
with  the  view  of  the  case  expressed  by  the  Acting 
Judge,  with  which  the  High  Court  saw  no  ground, 
upon  the  special  appenl  before  it,  to  interfere. 
Babaji  ms  Bamji  v,  Kasimbhai  valab  Azambhai 

[8  Bom.,  A.  C,  60 


146. 


—  Procedure  when 


case  oomee  on  appeal  qfter  remand — Erroneoue 
order  of  remand, — A  Sul ordinate  Judge  on  appeal, 
having  framed  an  issue,  remanded  the  case  under 
s.  S5I,  Civil  Procedure  Code,  1669,  to  the  first  Court 
for  trial,  thereof,  but,  instead  of  directing  that  the 
finding  should  be  returned  to  his  own  Court,  he  direc- 
ted the  Muusif  to  give  the  plaintiff  a  decree  in  accord- 
ance with  the  finding<«t  which  he  might  arrive.  The 
Munsif  having  decided  the  case  accordingly,  it  went 
up  on  appeal  to  the  Additional  Judge.  Meld  that, 
the  proper  course  for  the  Additional  Judge  was  simply 
to  confine  himself  to  considering  whether  the  decision 
of  the  Court  below  on  the  issue  directed  was  correct 
or  not:  he  had  no  power  to  ffo  behind  the  order  of 
the  Subordinate  Judge  on  the  previous  occasion. 
BoDXT2f  BvBooAH  t\  abdool  Guirinr 

[19  W.  B.,  881 


146. 


Civil   Procedure 

Code,  1882,  te.  588,  590— Directions  to  its  talidity 
taken  in  appeal  against  final  decree — Omission  to 
appeal  from  the  order, — A  party  aggrieved  by  an 
interlocutory  order  of  remand  may  object  to  its 
validity  in  his  appeal  against  the  final  decree,  though 
he  might  have  appealed  ai|;unst  the  order  under 
s.  688  of  the  CivU  Procedure  Code  (Act  XIV  of  1882) 
and  has  not  done  so.    Satttbi  «.  Bav Ji 

[I.Ii.B.»14Bom.,882 

147. 


Civil  Procedure 

Code,  ss,  588  (28),  691^Bemand  illegal  'where  in 
contratention  of  s,  564 — Omission  to  appeal  from 
remand  order — Objection  to  order  allowed  on 
appeal  from  final  decree, — Where  a  Court  of  first 
instance  decided  a  suit,  not  upon  a  preliminary  point 
so  as  to  exclude  any  evidence  of  facts,  but  upon  the 
merits,  and  upon  all  the  evidence  tendered  and  issues 
imme^y—Seld  by  the  Full  Bench  that,  with  reference 
to  sa  562,  564  of  the  Civil  Procedure  Code,  the  lower 
Appellate  Court  had  no  jurisdiction  to  remand  the 
case  under  the  former  section,  and  that  both  the 
remand  order  and  all  proceedings  subsequent  thereto 
were  ultra  vires  and  illegal.  Held  further  that  the 
legality  of  the  remand  order  and  the  subsequent 
proceedings  could,  undtr  s.  691  of  the  Code,  be 
questioned  in  second  appeal  from  the  decree  in  the 
suit,  though  no  appeal  had  been  preferred  against 
the  order  itself  under  s.  588,  cl.  28.  Bakbbhub 
SnrOH  r.  Shbodiv  SnreH     I.  Ij.  B.»  IS  All.,  510 
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148. 


Practice — Civil 

Procedure  Code  (Act  AIV  of  1882 j,  es.  6€2»  538, 
el,  28, — Upon  an  appeal  under  cl.  28  of  s.  588  of 
the  Civil  Procedure  Code,  against  an  order  of  remand 
under  b.  66:i,  the  High  Court  is  not  restricted  to  the 
consideration  of  the  form  of  the  order,  but  may 
examine  it  on  its  merits.  Where  an  Appellate  Conrt 
passed  an  order  under  s.  562,  remanding  a  case  which 
had  been  disposed  of  in  the  Court  of  first  instance 
upon  points  which  were  not  preliminary  points,  but 
points  directed  to  the  merits  of  the  case,  the  High 
Court  on  appeal  set  aside  the  remand  order,  directing 
the  lower  Appellate  Court  to  hear  the  appeal  accor- 
ding to  law.  Abkahiic  Khak  v.  FAizuinrBSSA  Bibi. 
Abbahim  Khan  v,  EHAUtumnissA  Bibi 

[L  li.  B.»  17  Calo.,  168 


148. 


Ctr«7   Procedure 


Code,  $9,  662,  691  -  Objection  to  previous  order  in 
the  caee — Such  objection  to  be  taken  in  metnoran* 
dum  of  appeal, — Unless  such  objection  is  taken  in 
his  memorandum  of  appeal,  it  is  not  open  to  an 
appellant  at  the  hearing  of  an  appeal  from  the  decree 
to  question  the  validity  of  an  order  of  remand  previ- 
ously made  in  the  case  under  s.  562  of  the  Code  of 
Civil  Procedure.  Tilak  Raj  Singh  r.  Chakab- 
DHABi  Singh  I.  Ii.  B.,  16  AH.,  119 

Nor  of  an  order  under  s.  82  adding  a  defendant. 
Banbi  Lal  r.  Bahji  Lal     I.  L.  IL»  20  AH.,  870 


160. 


Civil  Procedure 


Code,  i.  562 — Effect  offindingt  of  facte  and  findings 
of  law,  —  On  an  appeal  from  an  order  of  remand 
under  s.  662  of  the  Code  of  Civil  Procedure,  the  High 
Court  is  bound  to  accept  the  findings  of  fact  of  the 
Court  which  made  the  remand,  that  Court  being  a 
s  Court  of  first  appeal,  provided  that  there  b  evi- 
dence to  support  them ;  but  where  the  High  Court 
has  decided  a  question  of  law  in  an  appeal  from  an 
order  under  s.  562  of  the  Code,  that  decision  of  the 
question  of  law  will  be  final  for  all  purposes  in  the 
suit  and  in  any  appeal  which  may  subsequently  be 
made  to  the  High  Court.  Deo  Kishen  v.  Bansi,  I, 
L,  B„  8  All,,  172,  referred  to.  Ga'ITBI  Shane ab  v, 
Eabiua  Bibi        .        .      I.  Ii.  B.,  16  AIL,  418 


161. 


Civil  Procedure 


Code  (1882),  e,  562— Appeal  from  order  of  an 
Appellate  Court — Findings  of  fact  of  the  Court 
below, — In  an  appeal  from  an  order  of  an  Appellate 
Court  the  High  Court  is  bound  to  accept,  as  in  a 
second  appeal  from  a  decree,  the  findings  of  fact 
arrived  at  by  the  lower  Appellate  Court.  Oauri 
Shanhar  v.  Karima  Bibi,  I,  L,  B„  15  All,,.413, 
approved.    Tika  Rak  v,  Shama  Chaban 

[I.  Ij.  B.,  20  AIL,  42 


162. 


Civil  Procedure 

Code  (1882J,  «•  562 — JDecree  in  appeal  from  order 
of  remand  dismissing  appeal  from  decree  in  the  suit 
— Ctct7  Procedure  Code,  s,  IS— Res  judicata,— It . 
is  competent  to  a  High  Court  in  an  appeal  from  an 
order  of  remand  under  ■.  562  of  the  Code  of  Civil 
Procedure  to  pass  a  decree  dismissing  the  appeal 


"BMlHAlSn:} --continued, 

6.  CASES  OF  APPEAL  AFTEB  BEMA^D 

— conHnued, 

preferred  to  the  lower  Court  from  the  decree  in  the 
suit.  Bhau  Bala  v.  Bapaji  Bapuji,  7.  Z.  B„  14 
Bom,,  14,  and  Abrahim  Khan  v.  .FatZ'un-nessOf  I, 
L,  B„  17  Calc,  168,  referred  to.  Hasan  Au  r. 
SiBAJ  HtTBAIN  .  .  I.  Ii.  XL,  16  AIL,  252 


158. 


Civil    Procedmrs 

Code,  s.  566— Power  of  High  Court  t  js  second  af 
peal, — A  revenue-paying  talukh  was  sold  for  airean 
of  dak  cess  under  the  Public  Demands  Becovery  Act 
The  sale  was  set  aside  on  appeal  by  the  Bevenne 
Commissioner,  but  on  an  application  for  review  mad* 
to  his  successor,  the  SHle  was  confirmed,  and  the 
purchaser  took    possession.    In  a  suit    to    recover 
possession  of  an  8  annas  share  of  the  talukh  on  (he 
grounds,  among  others,  that  the  order  on  reviar 
was  passed  without  jurisdiction  and  without  notice  to 
the  plaintiffs,  and  as  such  conferred  no  title  on  the 
purchaser,  the  District  Judge,  on  appeal,  hdd  thst 
the  order  on  review,  not  having  been  set  aside,  remabed 
in  force,  but  he  remanded  the  case   under  s.  &6$ 
for  trial  of  the  ques-tion  of  notice.     On   the  cs« 
coming  back  to  the  Appellate  Court  before  another 
Judge,  he  held  the  order  on  review  to  be  ultra  virest 
and  the  trial  of  the  question  of  notice  to  be  unnece^- 
sary.    The  defendants  preferred    a   second  apuesl 
against  the  last  judgment.    Held  that  on  the  hesrin? 
of  the  appeal,  the  entire  esse,  including  the  order  of 
remand,  was  open  to  consideration,  and  that  the  High 
Court  had  power  to  determine  whether  that  order  or 
the  order  subsequently  passed  was   correcfi  on  the 
merits.    Lala  Pb¥Ao  Lal  r.  Jai  Naraxan  Singh 

'    [I.  Ij.  R.,  22  Calc,  419 


154. 


Civil  Proeedtrt 


Code  (1882),  ss,  562,  590,  and  591— Power  ofSif^ 
Court  in  second   appeal, — On  an  appeal  from  * 
decree  of  a  District  Munsif,  it  appear^  that  he  hid 
decided  all  the  issues  framed  in  the  suit,  but  m  the 
opinion  of  the  District  Judge  he  had  based  his  jadg* 
ment  upon  evidence  improperly  taken.     The  District 
Judge  remanded  the  case  to  be  retried,  and  ia  the 
event  a  decree  was  passed  dismissing  the  suit  wluch 
was  affirmed  on  appeal  by  the  Subordinate  Judge. 
Held  on  second  appeal  that  the  order  of  remaDdirsf 
illegal,  and,  although  it  had  not  been  appealed  sgsiiu^> 
the  subsequent   proceedings   should  be  trested  M 
son-existent,  and  the  appeal  to  the  District  Coaii 
should  be  remanded  to  be  disposed  of  in  accordsnce 
with  law.  Savifri  v.  Bamji,  I,  L,  B„  14  Bom,,  53ft 
and  tiameshar  Singh  v.  Sheodin  Singh,  J,  Z.  i?"  ^^ 
All.,  610,  referred  to.    Subba  Sastbi  r.  BiU- 
OHANDBA  Sabtbi         .    L  L.  B.,  18  Mad,  wl 

155.    Omission  (9 


appeal  from  remand  order — Objection  to  ordft 
allowed  in  a ppedlfrom  final  decree. — ^ThecoDtentMS 
that  a  map  was  admissible  in  evidence  was  held  to  be 
open  to  the  appellant  on  second  appeal,  although  ^ 
had  not  appealed  against  an  order  of  remand  toide  oj 
the  lower  Appellate  Court,  rejecting  the  is*P  f! 
not  being  admissible.  Savitri  ▼•  Rau^i,  L  I"  ^»  Y 
Bom,,  232,  and  Bameshar  Singh  v.  Sheodi*  Sieg^* 


{    7609    ) 


DIGEST  OF  CASES. 


(    7610    ) 


'RENLAND—eontinued. 

6.  CASES  OF  APPEAL  AFTER  REMAND 

— coneludsd. 

I.  L,  JR.,  12  All»  510,  followed.  Eanto  Pbashab 
Hazabi  V,  Jaqat  Chandsa  Dutta 

[I.  Ii.  B.,  28  Calo.,  885 

156.     - Finding  of 

fact— Civil  Procedw  Code  (1882J,  m.  6S4  and 
668. — Where  an  appeal  is  preferred  against  an 
Appellate  order  under  b.  6S8,  Civil  Procedure  Cede, 
tbe  finding  of  fact  by  the  lower  Appellate  Court  is 
conclusive  as  between  the  parties  on  the  proper  con- 
struction of  ss.  684  and  bdS,  Civil  Procedure  Code. 

VBHaAKAYTAir  v.  RAMABAiri  AYTAIT 

[L  li.  B.,  19  Mad.,  422 

157. ■  Civil  Froeedure 

Code  (1882),  «#.  662,  688,  ami  691— Conditions 
under  which  an  order  passed  in  the  comrse  of  a  suit 
may  he  questioned  in  an  appeal  from  the  decree  in 
such  suit — Limitation, — An  order  made  under  the 
Code  of  Civil  Procedure  from  which  an  appeal  is 
given  under  s.  688  of  that  Code  may  be  questioned 
under  s.  591  in  an  appeal  from  the  decree  in  the  suit, 
if  the  K round  of  objection  is  stated  in  the  memoran- 
dum of  appeal.  So  held  by  the  Full  Bench,  follow- 
ing Ramethar  Singh  v.  Sheodin  Singh,  I.  L,  R,,  12 
All,,  610,  Muzhar  Mossein  v.  Bodha  Bibi,  I.  X. 
B.,  17  All,,  112,  distinguished.  Meld  (by  Edob. 
C,J,,  and  AiKiCAN,  <7.)  that  s.  591  of  the  Code 
of  Civil  Procedure  does  not  enable  an  appellant 
to  avoid  limitation  by  coming  up  under  s.  591  when 
the  only  ground  of  appeal  is  an  order  made  under 
8.  562.  S.  591  contemplates  two  things  -  there  being 
a  regular  appeal  about  something  else,  and  in  that 
appeal  the  insertion  of  a  ground  of  objection  under 
8.  &91.    Sheo  Natu  Singh  r.  Rah  Din  Singh 

[L  Ii.  B.,  18  AIL,  18 

158. Civil  Procedure 

Code  (1882J,  s,  591  -  appeal  from  decree  in  suit, 
the  grounds  of  appeal  being  solely  directed  against 
an  interlocutory  order  in  the  suit,— "So  appeal  will 
lie  where,  the  appeal  being  ostensibly  against  the 
decree  in  the  suit,  the  grounds  of  appeal  were  solely 
directed  against  an  interlocatory  order  passed  in 
the  suit.  Sheo  Nath  Stngh  v.  Bam  Din  Singh,  J.  L. 
B.,  18  All,,  19,  followed.  Shbb  Singh  v,  Diwan 
Singh   ....    I.  Ii.  B.,  22  All.,  866 

See  Hbic  KrrwAB  r.  AifBA  Pbasas 

[L  Ii.  B.,  22  AIL,  480 


7.  CRIMINAL  CASES. 


158. 


Object  of  remand— Crimi' 


nal  Procedure  Code  (Act  Fill  of  1869),  s.  422— 
Act  X  of  1872,  s.  282— Power  of  Appellate  Court,— 
A  remand  of  a  case  under  s.  422,  Act  VIII  of  1869, 
coold  only  be  for  the  purpose  of  taking  further 
evidence,  and  certifying  the  result  thereof  to  the 
Appellate  Court,  and  not  for  the  purpose  of  retrying 
the  case  upon  such  fresh  evidence.  After  remand 
under  this  section,  the  Appellate  Coui-t  oculd  only  try 
the  case  as  an  ordinary  appeal,  and  had  no  power  to 
enhance  the  punishment.    Anonticous 

[8  B.  It.  B.,  A.  Cr.,  62 


BTTItf  A  tUD—eoneluded. 


160. 


7.  CRIMINAL  CAS>^%— concluded. 
Ground  for  remand—Jm- 


proper  admission  of  examination  of  accused — Cri- 
minal  Procedure  Code,  1861,  f.j905.— When  the  exa- 
mination of  the  prisoner  had  not  been  recorded  in  full 
as  required  by  s.  206  of  the  Criminal  Proceduro 
Code,  1861,  and  was  therefore  inadmissible  without 
further  pro3f  of  it,  but,  if  admissible,  would  either 
alone  or  with  other  evidence  l>e  sufficient  for  the  con- 
viction of  the  accused,  the  proper  course  was  held  to 
be  to  remand  the  case  to  the  Court  of  Session,  in  order 
that  proof  might  be  taken  of  the  examination.  When 
the  evidence,  exclnsive  of  the  inadmissible  examina- 
tion, is  sufficient  to  support  the  conviction,  it  may  be 
affirmed  by  the  High  Court  without  remanding  the 
case.    Rxa.  v,  Ealla  Lakhvaji 

[2  Bom.,  419:  2nd  Ed.,  895 

Ria.  V,  Pbtadi  bin  Babappa 

[8  Bom.,  420:  2nd  Ed.,  897 

RBO.    V,  VlTHOJI 

[2  Bom.,  421 :  2nd  Ed.,  898 

Reg.  r.  GAinj  Bapit 

[2  Bom.,  422 :  2nd  Ed.,  898 

16L  -  -  Bemand  for  farther  evi- 
dence—CWmina/  Procedure  Code,  1861,  s,  422, 
and  ss,  169  and  171 — Jurisdiction  of  Magistrate, — 
When  an  AppelUte  Court  directed  further  evidence  to 
be  taken  by  a  subordinate  Court  under  s.  422  of  the 
Code  of  Criminal  Procedure,  it  was  competent  to  the 
subordinate  Court  before  which  such  evidence  was 
given,  if  any  offence  against  public  justice,  as  de- 
scribed in  s.  1 69,  was  committed  before  such  Court  by 
a  witness  whose  evidence  was  being  recorded  therein, 
to  send  the  case  for  investigation  to  a  Magistrate 
under  the  provisions  of  s.  I7l.  Qubsk  o.  Baktbab 
Maifasaz 

[6  B.  Ii.  B.,  F.  B.,  698:  15  W.  B.,  Cr.,  64 


162. 


Bemand  for   farther  in- 


quiry—Poic«r  to  remand  —  Criminal  Procedure 
Code,  1861*  S.422 — Omitting  to  give  information  of 
an  offence, — Where  a  person  had  been  found  guilty 
by  a  Magistrate  of  the  offence  of  intentionally  omit- 
ting to  give  information  of  an  offence  which  he  wa« 
bound  to  give,  and  on  appeal  the  Judge  found  that 
there  had  been  no  evidence  given  of  the  omission, — 
Seld  per  Ebmp,  J,  (Olotbb,  J„  contra),  the  Judge 
could  not  remand  the  case  for  additional  inquiry 
under  s.  422  of  the  Criminal  Procedure  Code.    Iv 

THB  KATTBB  OP  THB  PBTITIOV  OP  UDAI  ChAND 
MUXHOPADHTA   .         .         .    9  B.  I«.  B,,  Ap.,  81 

S.  C.  Iir  BB  WOODOT  Chaio)  Mookhopadhta 

£18  W.  B.,  Cr.,  81 

168. Detention  of  prisoner  in 

cnstody  pending  remand— PofO0r  of  Magis* 
trate, — A  remand  properly  made  after  taking  suffi- 
cient evidence  given  on  oath  or  sqlemn  affirmation  is 
^he  only  ground  on  which  a  Magistrate  can  retain  an 
accused  person  in  custody.     In  thb  xattrb  op  ths 

PETITION  OP  ZUHUBUDDEEK  HOSSBIN 

[25  W.  B.,  Cr.«  8 

See  MUTHOOBANATH   Chcckebbutpt  «.  Hbeba 
LallDoss   ....    17  W.  B.,  Cr.,  55 
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DIGEST  OF  CASES. 
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BE-MABBIAGR 

See  Casbb  undbb  Hindu  Law — Widow— 

DISQFALIPICATIONS— Re-MAEBIAGE. 

BEMOTENES8. 

See  Casbb  undeh  Damages— Remotenesb, 
OP  Dakagbs. 

See  Casbs  undeb   Hindu  Law— Will— 

CONSTBUCTION      OP    WlLL3  —  PeBPETUI- 

TDES,  Tbustb,  Bequests  to   a  Class, 

AND  BbMOTBNBSS. 

See  Casbb  itndeb  Will—Constbuction. 


BENT. 


for— 


See  Appeal— N.-W.   P.    Acts-N.-W.  P. 
Rent  Act        .    I.  L.  IL»  18  A1L»  198 

[I.  Ii.  B.,  16  A1L»  61 
L  Ii.  B.,  18  AIL,  802 
I  Ii.  B.,  21  AIL,  247 

—  Abatement  of— 


See  Casbb  undbb  Abatbmbnt  op  Kent. 
—  Arrears  of— 


See  ApPBAii-N.-W.  P.  Aots-N.-W.  P. 
Rent  act  .    I.  H  B.,  1  All.,  866 

[I.  L.  B.,  4  AU.,  287 

See  Cases  undeb  Intebbst-  Hibcella- 
NEGUS  Cases— Abbbabs  op  Rent. 

See  Cases  undbb  Sale  pom  Asbeabb  op 
Rent. 

—  Arrears  of.  Suit  for— 

See  Cases  undeb  Bbnoal  Rent  Act,  1869, 
8.  29. 

See  Cabbs  undeb  Bengal  Tenancy  Act, 

BCH.  III. 

See  Cases  undbb  Co^bhabebb  -  Suits  bt 
co-bhabbbswith  bbbpbottothb  joint 
Pbopbbtt— Rbnt. 

See  Casbb  undbb  Jubisdiotion  op  Re* 

TENUB  COUBT. 

See  Cases  undbb  Limitation  Act,  1887, 
abt.  110  (1869,  s.  1,  CL.  8). 

See  Casbb  undbb  Onus  op  Pboop— Land- 

LOBD  AND  TBNANT, 


Arrears  of.  Suit  fbr  ejectment 


See  Cases  undbb  Bengal  Rent  Act,  1869, 
8.  62. 


Deposit  of,  in  Court. 


See  Bengal  Tbnanct  Act,  b.  61. 

[I.  Ii.  B.,  21  Calo,  680 
I.  li.  R,  15  Calo.,  166 
I.  L.  B.,  26  Calc,  286 


"BENT— continued, 

Enhanoement  of — 

See  Cases  undbb  Enhastcei 
— Right  to  Enhanob. 


[EKT  OP  Rent 


AJTD  Tej- 


—  IiiabiUty  for— 

See  Cases  undbb  Lanx>IjOR]> 

ANT— LIABILITX  POB  RebTT. 

See  Cases  undbb  Sale  tor 
Rbnt  —  Rights    and     X^xajkilitibs 
pubchasbbs. 


^  07 
OF 


—  Non-payment  of— 

See  Cases  undbb   Landx-ord    akd  In- 
ANT— Payment     of     BBirr — Non-pat- 

KENT. 

See  Cases  under  Right  op    Occtpanci 
— Loss  ob  Fobpbitubb  of  Bioht. 

—  Payment  of— 

See  Cases  undbb  Landlorjd  aivd  Tenaxt 
— Patmbht  op  Rent. 


Payment  and  aeoeptance  of— 

See  Cases  undbb  Landix>ki>  and  Tmr* 
ANT— Constitution  op  Bbi^ation— Ac- 
bnowledgmknt  op  Tenavcy. 

Beceipts  for— 

See  Bbngal  Tenancy  Act,  s.  88. 

[L  li.  B.,  16  Gala,  155 
I.  li.  B.,  26  Calo.,  681,  588  note 

See  Cases  undbb  Etidbncb — Civil  Cases 
—Rent  Receipts. 

-^  KattUbadi  —  Charge  on   tke  land.— 

KattabacO  is  rent,  and  does  not  constitnte  a  chaiffc 
on  the  land. '  Gajapati  Rajah  r.  SuBTAyABAYi5A 

[I.  Ii.  B^  Sa  JCacL,  U 

See  Muttapudi  Balaixi^hnatya  r.  Vbniata- 
NABABiNHA  Appa  Rau    .    I.  Ij.  B.,  19  M«d,  98B 

See   Lakbhhinabayana  Pantulu   r.  Tbncaia- 
BAYANAx  .    I.  Ij.  B.,  21  Mad.,  110 

BENT,  SUIT  FOB— 

See  Cases  undeb  Bengal  Rbnt  Act>  1869. 

See  Cabbb  undbb  Bengal  Tbnancy  Aoi. 

See  Co^bhabbbs— Suits  by  Co-BHABUfl 
with  bbbpbct  to  t5b  Joint  Pbopebtx 
—Rent. 

See  Cases  undeb  JukisDicnoN  op  Bk- 

TBNUB  COUBT. 

See  Cases  undbb  Landlobd  and  TsNAin. 
See  Casbb  undbb  Onus  ov  Pboop— Lasi^* 

LOBD  AND  TBNANT. 

See  Cabbs  undeb  Pabtibb— Pabths  ^ 
SriTB— Rent   Suits  pob  and  Ibtxb- 

TBNOBB  IN  such  SUITB. 

See  Cases  undbb  Rkb  Judicata— Oom- 
pbtbnt  CorBT— Rbybnub  Coubts. 
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DIGEST  OF  CASES. 
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'R'SSNT,  SUIT  WOR^eoniinued, 

£«9  Casks  vkdsb  Bes  Jitdicata- Estop- 
pel BT  JlT]>01fE»T8. 

See  Cases  unbeb  Sicau  Cause  Covbt, 
Moprssrir— JiTBiBDiCTioN— Bent. 

See  Cases  dvdbb  Special  ob  Second  Ap- 
peal—Small Cause  Coubt  Suits  — 
Beet. 

under  RIOO. 


4  BENT,  SUIT  VGR-- continued. 


See  Cases  ukdeb  '  Bengal  Bent    Act, 
1869,  s.  102. 

Nature  of  BUits  under  Act  X 


of  lQb9—Meffular  #«i7#.— Snits  for  rent  under 
Act  X  of  1859  were  m  t  sammary  suits,  but  to  all 
intents  and  purposes  regular  suits,  only  tried  by 
Collectors.    Kubo  Tabinee  Dossee  v.  Gbat 

[11 W.  K.,  7 

S.  C.  Bhabatabini  Dasi  r.  Gbet 

[2  B.  li.  B.»  A.  C,  15  a 

Suits  oogpiizable  under  Bent 


A^Ct— ^»t/  partly  for  rent  in  dieiriet  vkere  Act 
not  in  force. — Held  that  a  suit  brought  to  recover 
rent,  partly  due  in  respect  of  estates  situate  in  a 
district  in  which  the  Act  was  not  in  force,  could  be 
brought  under  the  Bent  Act.  Oosman  Khan  r. 
Chowdhbt  Sheobaj  Singh    .        .    6  N.  W.;  42 


8. 


Basis    of  snit — 


Jmrisdietion  of  Collector, — A  suit  for  rent  was  cog< 
Disable  only  by  the  Collector  under  el.  4,  s.  23,  Act 
X  of  J  869,  whether  it  was  based  upon  a  kabuliat  or 
agreement,  or  neither.    Dhunput  Singh  v.  Mills 

[7  W.  B^  478 

Suit  for  rent  of 


lands  held  in  excess. — The  Bevenue    Courts   had 
under  Act  X  of  1859  jurisdiction  in  a  suit  for  rent 
in  respect  of  lands  held  in  eicess  of  the  Umds  for 
which  the  defendant  was  paying  rent,  where  there^ 
was  no  lease  or  express  contract  limiting  the  lands  of* 
the  tenancy.    Sham  Jha  o.  Dooboa  Bot 

[7  W.  B.»  122 

5, Snit  for  rentprnv^ 

able  under  agreement—  Variable  rate, — A  suit  will 
lie  under  the  Bent  Act  for  rent  payable  under  an 
sgreement  that  land  taken «nd  occupied  without  an 
actual  demise  should  be  paid  for  at  certun  rates.  A 
ytriatton  in  the  rates  of  rent  in  accordance  with  tho 
crops  under  a  distinct  agreement  to  that  effect  is  not 
in  the  nature  of  enhancement  of  rent.  Jadoobub 
Singh  «•  Behabbb  Singh    .        .    2  H.  W.»  487 


a. 


-  Snit  for  rent  in 


kind—JBeng.  Act   VIII  of  1869, ^X  suit  for  rent 
%i  kind  is  cognizable  under  Bengal  Act  VI II  of  1869. 
MULLIOX  Akanut  Ali  •.  Uxioo  Pasbb 

[26  W.  B.,  140 

Kbishto  Bundhoo  Bhuttachabjeb  v.  BonsH 
Sbaikh 26W.  B.»807 

See  Laohman  Pbasad  r.  Holas  Mahtoon 

[2  B.  U  B.,  Ap.,  27:  U  W.  B.,  161 

and  Baikisobi  Dabi  r.  Bonqkali  Chaban  Haiti 

[lB.Ii.B^S.ir.,14:  IOW.B.,208 


7. 


Suit  for  rent  in 


kind,^The  Kent  Act  applies  where  rent  is  reserved 
in  kind,  just  the  same  as  in  the  case  of  suits  for  xent 
in  money,  but  noUwhere  articles  are  to  be  delivered 
under  a  sepan^be  agreement  unconnected  with  the 
question  of  rent.  Bhubo  Soondubee  Debia  r. 
Jtnul  Abdin      .  .        .    8  W.  B.,  898 


8. 


Suit  for  rent  in 


kind  -  Beng,  Act  VIII  of  1869— Jurisdiction.— The 
defendant  took  frcm  the  plaintiff's  ancestor  a  spiall 
portion  of  endowed  land  for  a  garden,  and  in  consioera- 
tion  thereof  paid  him  a  certain  fixed  amount  of  grain 
for  lis  maintenance  and  support,  and  subsequently 
that  payment  was  commuted  into  a  monthly  allow- 
ance  of  fi8-8,  which  was  regularly  paid  till  1:76,  and 
then  stopped.  To  a  suit  under  Bengal  Act  Vill  of 
1869  to  recover  the  amount,  the  defence  was  that  a 
suit  for  a  claim  of  such  a  nature  could  not  be  brought 
under  that  Act ;  but  the  objection  was  overruled,  and 
the  plaintiff  held  entitled  to  recover  the  amount  sued 
for.    Jailai4>odden  «.  Bubnb 

[16  B.  L.  B.,  261  note  :  18  W.  B.,  89 


9. 


Suit  for  rent  in 


kind — Damages, — Held  that  damages  on  account  of 
the  wanton  destruction  of  trees,  though  stipulated 
for  in  a  kabuliat,  cannot  be  cla-.med  as  rent;  but 
that  a  stipulation  to  supply  a  number  of  mangoes 
yearly  is  one  to  pay  a  part  of  the  rent  in  kind,  and 
the  value  of  the  mangoes  is  realizable  as  rent  in  a 
Bevenue  Court.    Kubo  Tabinee  Dossee  v.  Gbat 

[11  W.  R,  7 

S.  C.  Bhabatabini  Dasi  r.  Gbey 

[2  B.  I..  B.,  A.  C,  162 

10.  Suit  to  maintain 

money 'rent  and  prevent  substitution  of  rent  in  kind. 
— Held  that  a  suit  for  maintenance  of  money-rent, 
and  to  prevent  the  lamindar  from  substituting  a  rent 
In  kind  for  the  money*rent  previously  paid,  is  not  a 
suit  cognisable  under  the  Bent  Acts  (Act  X  of  1859 
or  Act  XIV  of  1863).  Bainee  r.  Mahombd  Alz 
Khan         .....    2  Agra,  807 

IL  ' '   Suit  to  enhance 


Julkur  tenure.  -  A  suit  for  enhancement  of  a  julkur 
tenure  is  cognisable  under  the  Bent  Act.  Puban 
Saittba  v.  Tajooddbbm     .    6  W.  B.»  Act  X,  20 

ATtLTJU  ChUNDBB  ShABA  v.  BhUBVT  BaBOO 

[6  W.  B.,  Act  Z,  92 

And  so  is  a  suit  for  a  kabuliat  for  payment  of  the 
rent  of  a  fishery.  Koylasu  Chundeb  Dbt  r.  Jot 
Nabain  Jalooah     .  7  W.  B.,  98 


12. 


—    Suit  for  rent  of 


land  in  a  toum^Bena.  Act  VIII  of  1869.—Benn\ 
Act  VIII  of  1869  relates  only  to  agsicultural  hold- 
ings, and  its  provisions  have  no  application  to  land 
forming  part  of  a  street  in  a  town.  Colleotob  ob 
Monghtb  v.  Madab  Bvesh     .    26  W.  B.»  186 


18. 


Suit  for  rent  of 


house  situated  in  toton. — A  suit  for  a  kabuliat  or 
surkhut  will  lie  under  Bengal  Act  VIII  of  1869  m  the 
case  of  a  house  situated  in  a  towm.  Bav  Lald  c 
Chumcok  Gbuttuox   .  24  W.  B.»  271 
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RENT,  SUIT  IPOn— continued.  ^        \ 

14. Enhancement  of 

rent  of  a  dwelling'house  in  village. — A  suit  for 
enhancement  of  rent  of  a  dxvellin^-honse  in  a  village 
IB  cognizable  under  the  Bent  Act.  Abdool  Hamib 
17.  BoNAasAU  Det      .        3  B.  L.  B.»  Ap.,  133 

15. Suit  for  rent  of 

land  covered  with  buildings, — A  suit  for  the  rent  of 
land  is  not  altered  by  the  fact  of  houses  or  buildings 
standing  thereon^  and  therefore  such  a  suit  is  one 
cognixablo  under  the'  Bent  Act  (X  of  1859). 
Mashctbanath  Eundu  r.  Cahpbbll 

[9  B.  Ii.  B.,  115  note :  15  W.  B.,  463 

16. Suit  for  rent  of 

land  with  building t— Jurisdiction, — The  Bevenue 
Courts  had  no  jurisdiction  to  entertain  a  suit  for 
rent  of  land  with  buildings  upon  it^  when  the  rent 
included  the  rent  of  the  buildings  as  well  as  of  the 
land.      Bhibaj    Mahatab    Chaitd    Bahadub    r. 

MAKTTKD  BaLLABH   BOdB 

[9  B.  Ii.  B.,  Ap.,  13  :  14  W.  B,  246 

17.  — — — Suit  for  house' 

rent  including  ground-rent, — Where  house-reut  in- 
cludes the  rent  of  the  ground  upon  which  the  house 
stands,  and  the  ground- rent  can  be  separated  from 
the  other  items  forming  the  aggregate  of  the  house- 
rent,  the  claim  to  the  extent  of  the  ground-rent  may 
be  cognizable  by  the  Bevenue  Court  under  Act  X  of 
1859.  Bam  Chubn  Singh  Ebttbbe  v.  Meadhfn 
Dttbjbb 8  W.  R.»  90 

18. Liquidated  dam* 

ages  under  agreement  with  respect  to  house.  — The 
defendant  bought  a  house  belonging  to  the  plaintiff 
and  standing  on  his  own  land,  on  the  condition  that, 
as  long  as  the  house  was  not  removed,  he  would  pay 
the  plaintiff  a  certain  sum  per  month.  The  house 
not  having  been  removed,  the  plaintiff  sued  for  the 
stipulated  sum  from  date  of  purchase.  Held  that 
this  was  not  an  action  for  rent,  but  a  suit  for  liqui- 
dated damages,  and  as  such  cognizable  in  the  Civil 
Court.  Debnath  Boy  Chowdhbt  r.  Kallt  Eisto 
Boy  Chowdhby  ....        1 W.  R.,  2 

19.  Jurisdiction 

under  Beng,  Act  VIII  of  186  9— Suit  for  rent  of 
houses, — The  rulings  applicable  to  suits  for  rent  of 
houses  or  of  portions  of  land  covered  vnth  houses  or 
markets  have  no  reference  to  suits  in  which  rent  is 
claimed  in  respect  of  a  mouzah  or  of  an  entire  estate, 
or  the  aliquot  part  of  an  estate.  Hence  a  suit  for 
rent  of  8  annas  of  a  mouzah  which  was  part  of  the 
plaintiff's  zamindari  held  in  farm  as  a  whole  by  the 
defendant  may  be  properly  brought  in  a  Civil  Court 
under  the  provisions  of  Bengal  Act  YlII  of  1869. 
Gakbemitt  Hossbik  f.  BuNaoo  ^ahoo 

[3  C.  Ii.  B.,  8 

20.  • Suit  for  rent  of 

lands  covered  bg  arhats,  ghdts%  and  bazars,— K  suit 
for  rent  of  land  where  the  rent  comes  from  arhats, 
gh&ts,  and  bazars  situated  upon  H,  as  well  as  from 
the  land,  was  held  not  to  lie  under  the  Bent  Act. 
Habi  Mohak  Sibeab  v,  Monobibfv 

[9  B.  Tu  B.,  Ap.,  14 :  15  W.  B,  464  note 

Madait  Sino  r.  Masav  Bax  Dbb 

[1  B.  Ii.  B.,  S.  N.,  U 


BENT,  SUIT  '^OB,— continued. 

21.  -  -  Smit  fi^  ferry 

tolls.— The  rent  law  in  Bengal  does  not  apply  to 
ferry  tolls.  Sari  Mohan  Sirkar  v.  Moncritff,  § 
B,  L.  B.,  Ap.,  14,  applied.  Hacbbba  SiSQHr. 
Ufendba  Chandba  Sinqh  I.  Ii.  B.,  27  Calc,  288 

22. Suit  Jor  rent  oj 

bastu  lands,— Where  the  rent  for  bastu  lands  wac 
paid  by  the  raiyats  to  their  landlord  separately  f rem 
the  rent  paid  for  the  cultivated  lands,  but  the  teooR 
of  the  bastu  lands  was  a  raiyatwari  tenure,  it  was  held 
that,  as  a  matter  of  law,  the  4listinctiozi  in  the  icode 
of  paying  the  rent  did  not  exclude  those  lands  hvm 
the  operation  of  Act  X  of  1859  or  Bengal  Act  VIII 
of  1839.    PoaosB  V.  Bajoo  Dhopbb 


28. 


Suit  for  rent  of 


garden  attached  to  a  house, — Held  that  a  suit  by  a 
lessee  against  a  sub  lessee  to  obtaiu  rent  of  a  gardfs 
which  was  attached  to  a  house,  and  ^vas  ancilhu^'  to 
the  enjoyment  of  the  house,  was  not  cognizable  by 
the  Bevenue  Ci>urt,  but  by  the  Ci?il  Court.  Shtak 
SmaH  f.  PuiroHUM  Majbb     .        .    2  Agra»  2f8 


24. 


Suit  for  rent  of 


lands  appurtenant  to  d welling 'house^ — The  defen- 
dant had  been  declared  entitled,  under  a.  9,  Bengal 
Begulation  XIX  of  1814,  to  hold  certain  iandf  u 
attached  to  his  dweldng^house,  at  an  equitable  TtiA 
payable  to  the  landlord.  The  landlord  subaequentlj 
sued  under  the  Bout  Act  for  enhanceinent  of  me 
of  these  lands.  Held  that  a  suit  for  the  rent  of  such 
lands  could  not  be  maintained  under  that  Act. 
Ehaibuddik  Ahmbd  V,  Abpvl  Baki 

[8  B.  Ii.  B.,  A.  C,  05  :  11  W.  B^410 

25. Sui^/or  hanst 

and  ground, — If  a  hoase  and  two  parcels  of  gicuDd 
were  held  and  enjoyed  together,  forming,  as  it  were, 
one  compound  or  set  of  premises,  the  suit  natot^ 
whole  was  not  cognizable  under  the  Bent  Act.  I^ 
^one  of  the  parcels  uf  land  lies  at  a  distance,  (v  j* 
wholly  separate  and  distinct  from  the  other,  the  ^ 
as  to  the  former  was  cognisable  under  that  i^ 
BiPBODOas  Dby  c.  Wollbn    .        .    1  "W.  B,  2» 

Tabebnt   Pbrsaud  Ohosb  r.   Bbkgal  Vs^i^ 
CoMPAKx     .        .  .2W,B^AotX,» 

26. • Suit  for  rent  of 

land  let  for  purpose  of  factor  if  and  dwelling-house*'^ 
A  suit  lies  undet  Act  X  of  1859  for  the  rent  oi\m 
let  for  the  purposes  of  a  factory  induding  the  dxpl' 
ing-house  of  the  proprietor  of  the  factory,  it  l^? 
immaterial  for  what  purposes  the  lands  were  demised. 
Tabbbn:;  Pebsaud  Ghose  r.  Bengal  Ihdigo  Cpl^ 
PAmr 2W.  B*,ActXt» 

27.  Suit  for  rent^ 

land  on  tenancy  not  strietlg  agrieulturable.—TBi 
class  of  cases  cognizable,  under  the  Bent  Act  incliMKi 
suits  for  rent  in  cases  of  tenancies  not  strictly^ 
culturiible,  provided  the  subject  of  the  lease  is  ^ 
and  the  rent  issues  out  of  the  land,  and  is  due  on  »c* 
cpant  of,  and  for  the  use  of,  the  land*  whatever  msy 
be  the  parpose  for  which  the  surface  of  the  Isnd  u 
used.    Watson  v,  Qobind  Chunbbb  Mozooitoa* 

[W.  B,  1864^  Act  X,  «^ 
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BSNT,  SUIT  TOn—continued. 


; Garden    land 

where  trees  are  removed,  Suit  to  fix  rent  of — ActX 
oj  1859,  9.  23,  cl,  i.— Where  land  has  been  held  as  a 
bagh,  and  no  other  right  or  interest  therein  is  shown, 
it  becomes  ordinarily,  on  removal  of  the  trees,  a  por- 
tion of  the  malguzari  huid  of  the  village,  and  the 
occupant  who  brings  it  under  cultivation  is  liable  to 
the  payment  of  rent.  If  the  landowner  and  himself 
cannot  by  agreement  fix  the  rent,  a  suit  for  the  de- 
tennination  of  the  rate  was  maintunable  under 
cl.  1,  8.  28  of  Act  X  of  1869.  But  where  the 
occupant  who  brings  the  bagh  under  cultivation  sets 
tip  a  right  inconsistent  uith  the  existence  of  the  re- 
lation  of  landlord  and  tenant,  and  there  is  a  contest 
between  the  parties  as  to  their  respectiye  rights  and 
positions,  the  clause  was  inapplicable.  Shbofal 
Singh  r.  Bai  Sbbtabak        .         .      8  N.  W.,  18 


BXjNT,  suit  "FOB,— eoniinued. 


29. 


Suit  for  ground' 


rent  of  land  en  ichich  golah  it  huxlU — A  suit  for 
ground-rent  of  the  land  on  which  a  golah  stands  is 
not  cognizable  under  the  Bent  Act.  Dbljlwxtb 
A  LI  V.  Dabee  Fbbshad  .  11  W.  B.,  209 

30.     Suit  for  tolls 

from  persons  coming  to  htft — Beng.  Act  VJJI  of 
1869,^  A  suit  for  rent  derivable  by  a  lessor  from  tolls 
collected  by  the  lessee  from  persons  resorting  to  a  hit 
is  not  cognizable  under  Bengal  Act  VIII  of  1869. 
SATI  r.  Is  BUB  CHrUDBB  MrNDUL    20   W.  B.y  146 

81. -      -      -  -  -      -    Suit   to   enforce 

right  to  erect  golahs  at  ghdls  and  to  collect  duties — 
Act  X  of  1859,  s.  28. — A  suit  for  enforcing  an 
alleged  right  to  erect  golahs  at  certain  ghftts^  and  to 
collect  duties  from  persons  using  them,  was  not  a  suit 
"  on  account  of  any  right  of  pasturage,  forest  right, 
fisheries,  or  the  like,"  within  s.  28  of  Act  X  of  1859, 
and  the  Collector  had  no  jurisdiction  to  entertain  it. 
FrBLOHa  r.  JOHUBBBB  Loix 

[Marsh.,  194 : 1  Hay,  458 


82. 


Suit  for  rent  from 


a  toll  on  riter  or  canal — Act  X of  1859,  s,  28,  cL4, 
— A  suit  to  recover  rent  on  lease  of  toll  al'ising  from  a 
canal  or  river  .navigation  was  not  cognizable  under 
cl.  4,  s.  28,  Act  X  of  1859.  Oablaio)  r.  Bai 
MOHUN  Hazbah  ...        1 W.  B.,  16 

38,  — Suit  for  tolls  for 

uie  of  a  ferry— Act  X  of  1659,  s,  28,  cl.  4.-  A  suit 
for  tolls  for  the  use  of  a  ferry  belonging  to  the  pltuntiif 
was  not  maintainable  under  Act  X  of  1869,  s.  28,  d.  4. 
FrBL05G  V.  Tbbblochitv  Sivoh 

[Harsh.,  604:  2  Hay,  688 

84. Beng.Act  VIII  of 

1869 — Suit  for  dustoorut — Objection  on  appeal. — A 
suit  for  dustoorut  is  not  a  suit  for  rent,  and  is 
therefore  not  cognizable  under  Bengal  Act  VIII  of 
1869.  The  ground  that,  even  supposing  the  suit  was 
not  a  suit  fur  rent,  it  was  not  liable  to  be  dismissed  in 
order  that  a  fresh  suit  might  be  instituted  under  Act 
VIII  of  1869,  not  having  been  taken  in  the  Court 
below,  nor  in  the  grounds  of  special  appeal,  was 
overruled  at  the  hearing  of  the  special  appeal.  Baic- 
Cbttbn  Bahbbjbb  v.  Tobita  Chubn  Paul 

[18W.B.,848 


86. 


Suit  for  rent  of 


stone  quarries — Act  X  of  1859,  s,  23,  cl,  4.— In  a 
suit  for  rent  under  a  lease  of  8  annas  of  a  certain 
hill  and  of  14  bighas  of  land,  by  which  the  lessee 
reserved  a  yearly  rent  of  11200  for  the  land,  and 
the  right  of  levying  a  yearly  tax  on  the  parties  who 
were  employed  in  quarr^-ing  the  stone, — Ifeld  that 
this  was  not  a  suit  o^nizable  under  Act  X  of  1859. 
Khalut  Chunder  Qhose  v.  Minto,  1  Ind.  Jur.,  N.  S,, 
426,  considered  and  approved.  Shalgbam  r.  Kttbibuk 
[8  B.  lu  R.,  A.  C,  61 :  11  W.  B.,  400 

86, —   Suit  to  recover 

payment  for  use  of  land  for  stacking  timber. — In  a 
suit  to  recover  money  due,  or  payment  in  kind,  for  the 
use  of  the  plaintiff's  land  by  stacking  timber  thereon 
and  keeping  it  there  for  a  specified  time, — Held 
that  the  claim  was  of  the  nature  of  one  for  rent  and 
governed  by  the  law  of  limitation  applicable  to  money 
cUkims  of  that  kind.  Where  there  are  well-known 
terms  upon  which  the  use  of  land  fdt  stacking  timber 
is  permitted  by  its  owner,  and  a  party  with  the  know- 
ledge of  this  custom  or  practice  use^  the  land  in  this 
way,  he  is  bound  as  by  an  implied  agreement  to 
pay  accordingly  for  such  use.  Jumna  Doss  v. 
GawbbbMbah     .  .21W.  R.,124 


87. 


Usufructuary 


mortgage — Uuqajiri — Rehtrted  rent. — The  plaintiff 
had  borrowed  money  on  security  of  a  zur-i-peshgi 
lease  of  property  which,  after  some  years,  he  sued  to 
redeem  by  payment  of  an  alleged  balance,  claiming 
credit  for  huqajiri  of  the  hypothecated  land  owing  to 
him  for  the  intervening  period.  Held  that  huqajiri 
is  not  rent  (see  Hyder  Buksh  v.  Hossein  Buksh,  4  W, 
R.,  103),  and  if  it  were,  it  was  not  claimed  as  such 
in  this  case ;  moreover,  there  being  a  rent  reserved 
would  not  alter  the  essential  character  of  the  arrange- 
ment, which  was  one  of  usufructuary  mortgage. 
R^ld  that  the  words  of  s.  25,  Act  X  of  1853,  imply 
that  a  suit  by  a  zamindar  to  recover  a  rent  reserved 
on  land  which  has  been  let  out  on  a  zur-i-peshgi  lease 
should  be  brought  in  a  Civil  Court.  Held  aiso  that 
the  plaintiff  was  justified  in  bringing  his  suit  in  a 
Court  where  he  could  obtain  substantial  relief,  al» 
though  the  remedy  sought  by  him  involved  in  its 
details  different  jurisdictions.  Shed  Gk>LAic  Singh 
V.  BoT  DiNBiTB  Dtal  .  .  12  W.  B.,  216 


8a 


Deposit  as  seen* 


rity  for  rent — Huq'i*samindari. — ^The  fact  that  a 
sum  of  money  was  deposited  by  the  lessee  with  the 
lessor  as  security  for  the  payment  of  the  rent  did  not 
remove  a  suit  for  rent  from  the  jurisdiction  of  the 
Bevenue  Courts.  A  claim  for  huq-i-zamindari  was 
not  cognizable  under  Act  X  of  1859.  Jowahitb 
Lall  r.  SuLTAK  Ali     .        .         .   12  W.  B.,  214 


86. 


Suit  for  samtn- 


dari  ddk  charges.— A  suit  by  a  zamindar  against  a 
patnidar  for  zamindari  dftk  charges,  under  liengal 
Act  VIII  of  1862,  for  which  the  latter  is  liable  under 
his  kabuliat,  was  not  cognizable  under  Act  X  of  1859. 

BtTTTUNMOVEB  DoBBBB  v.  JOTBNDBOMOHirN  TAGOBB 

[6  W.  B.,  Act  X,  81 

40. Act  XI  r  of  1863, 

s.  1,  el.  4 — Snii  for  sum  in  nature  of  reni'eharg$ — 
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BENT,  SUIT  won—continued. 

Nuzxerana. — A  certain  sum  was  paid  to  Government 
88  nazzerana  during  the  existence  of  the  maafee  grant 
through  a  lambardfu*.  After  the  maafee  was  resumed 
and  a  Government  jumma  assessed  upon  it,  the 
nuzzerana  continued  to  be  paid  until  the  interest  of 
the  holder  of  the  resumed  maafee  was  confiscated  for 
rebfllion  and  sold  at  auction.  After  the  confiscation, 
the  Government  allowed  the  amount  to  the  lambardar 
by  deducting  it  from  the  amount  of  Government 
revenue  paid  by  him.  Held  that,  under  the  circnm- 
ttances,  the  payment  of  nuzzerana  being  a  present  in 
acknowledgment  of  proprietary  title  in  the  nature  of 
a  reDt-charge>  the  suit  was  cognizable  under  cL  (4), 
•.1,  Act  XIV  of  1863.  Zahoob  Hobskin  ».  Assud 
Ali 2  Agra,  Ft.  II,  178 


41. 


Stiit  to   reeorer 


cesses  in  excess  of  rent — Jurisdiction, — Act  X  of 
1859  gives  no  jurisdiction  in  suits  to  recover  cesses 
over  and  above  the  rent.*  Obj(  on  Sahoo  v»  Avund 
SiHGH  .  10  W.  B.,  267 


42. 


Suit  for  arrears 


of  cess, — A  suit  for  arrears  of  a  cess,  which  is  not  in 
the  nature  of  rent,  could  not  be  brought  under 
Act  X  of  1859.    Kabih  Ali  v.  Shadbe 

[8  N.  W.,  21 


48. 


Suit  to  recover 


lambardari  right— Act  XIV  oj  1863.— Reld  that  a 
suit  to  recover  lambardari  right,  or  10  per  cent, 
allowance  provided  for  in  the  administration  paper, 
being  other  than  a  commission  on  actual  oollectioQ* 
was  not  cognizable  under  Act  XIV  of  1863.  Eroo- 
BBB  f.  AXBAB  .        .    2  Agra,  822 

44. Suit  J  or  price  of 

trees— Act  X  of  1859,  s,  28,  cl,  4.— A  suit  for  half 
the  price  of  tr^s  cut  down  by  the  tenant,  and 
claimed  by  the  landlord  by  right  of  usage,  was  not 
cognizable  under  cl.  4,  s.  28,  Act  X  of  1859.  Tohul 
Boy  f.  Mahadbo  Dutt         .    W.  R.,  1864, 827 


45. 


Suit  for  rent  of 


teraii  lands. — A  suit  for  rent  from  a  pwty  holding 
lands  as  zerait  in  his  own  possession  was  one  for  rent 
as  between  landlord  and  tenant,  and  cognizable  under 
Act  X  of  1859.    Cbowdt  v.  Sbsb  Mibbbb 

[12W.R.,4 

40^ Suit  for  rent  of 

land  covered  hy  buildings,— L  having  claimed  cer- 
tain lands  as  lessee  from  the  zamindar,  and  A  having 
pleaded  that  ho  held  them  under  a  mirasi  tenure 
from  the  same  zamindar,  the  Court  held  that  the  two 
leases  could  co- exist,  and  that  L  was  entitled  to 
recover  actual  possession  and  to  pay  to  A,  as  an 
intermediate  holder,  the  rent  due  to  the  zamindar. 
In  execution  of  the  decree,  X  was  put  in  possession  of 
all  the  land  except  a  portion  covered  by  factory 
buildirgs  in  the  possession  o^  A,  which  buildings  the 
Court  held  did  not  go  with  the  land.  Unable  to  get 
possession,  L  brought  a  suit  to  recover  rent  for  the 
land  covered  by  the  building.  Held  that  no  suit 
for  rent  could  lie,  A*%  representative  being  a  tres* 
passer,  and  his  mere  statement  of  wQlingness  to  pay 
rent  being  insufficient  to  constitute  the  relation  of 
landlord  and  tenant.    Ltons  v.  Betts 

[18  W.  B.,  94 
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47. 


Payment  hg  one 


co'skorirto  others— Seng,  Act  VJJJ  of  1869.— A 
co*sharer  in  an  estate  who  cultivates  a  portion  belong « 
ing  to  himself  and  the  other  shareholders  should  pro 
tanto  be  considered  their  tenant,  and  payment  by 
such  co-sharer  for  land  so  cultivated,  by  whatever 
name  it  be  called,  is  substantially  rent,  and  a  suit  for 
such  rent  comes  properly  under  the  provisions  of 
Bengal  Act  VIII  of  1869.  Akladii^bb  Dosbbb  v. 
Sbbbnath  Chubdbb  Bosb  .        .  20  W.  B.»  258 


48. 


Suits  for  rent  hg 


Coandahs  against  vnder'ienants, — Suits  for  rent 
etwecn  "goandahs"  and  those  cultivating  under 
them  were  cognizable  under  the  Bent  Act.  Libhun 
Pathtjb  v.  Boop  Lal  .  .        .      8  N.  W.,  48 


49. 


Suit  against  co* 


sharer  for  share  of  rent -Act  X  of  1859,  s.  StS, — 
S.  23,  Act  X  of  1859,  was  not  applicable  to  a  suit 
in  which  the  plaintiff  claimed  as  entitled  to  a 
moiety  of  the  rent  of  certain  land  in  the  possession 
of  his  co*sharer.    Mittuvlal  Sahoo  r.  Nadctb 

[1 W.  B.,  68 

Kaxbb  Fbbshad  v.  Lvtavut  Hosbeik 

[12  W.  R,  418 


60. 


Suit  for  share 


of  rent  against  tenant  and  eo»lesscrs.—A  suit  for 
a  share  of  rent  against  a  tenant  and  oc-lesscrs  was  not 
cognizable  as  a  suit  for  rent  within  the  meaning  of 
cl.  4,  s.  23,  Act  X  of  1859.  I^alla  Ibbbb  Pbbshad 
r.  Stuabt  W.  B,  1864,  Act  X,  28 


6L 


Suit  for  rent 


and  damages  against  eo'sharers  for  sub»leas$, — 
Suit  against  co-sharers  and  dar-ijaradar  for  rent  and 
damages  in  respect  of  a  mehal  of  which  a  sub-lease 
was  granted  by  the  defendant  oo-sharers.  As  plain- 
tiff  did  not  get  possession  of  his  share  until  after  the 
expiry  of  the  sub-lease,  and  then  only  by  the  aid  of 
the  Civil  Court,  and  as  his  title  during  the  subsist- 
ence of  the  lease  was  merely  nominal,  and  as  he  ex- 
ercised no  rights  of  a  landlord  during  this  period, 
and  could  not  have  sustained  against  the  dar-ijaradar 
an  action  for  rent  under  Act  X  of  1859, — Beld  that 
his  suit  was  properly  brought  in  the  Civil  Court. 
Badhajbbbitn  Mubtavbb  v.  Dbnovath  Babbbjbb 

[W.B.,  1864,  Act  X,  49 


62. 


■Suitbg  patuidar 


for  his  share  of  fent, — A  suit  by  one  of  a  body  of 
patnidars  against  his  co-patnidars  for  his  share  of 
the  rents  oofiected  by  them  was  cognizable  under  l^he 
Bent  Act.    Soqbhcl  SmoH  «.  Mbbto  Singh 

[W.  B,,  1864,  Act  X,  12 

Htdbb  Ali  r.  Ombit  Chowdhbt 

CW.  B.,  1864,  Act  X,  42 

68. Shikmi  taluhhdars 

— Permanent  settlement, — Where  shikmi  talukhs  at 
the  time  of  the  permanent  settlement  were  com* 
prised  within  the  samiudar's  estate,  the  talukhdars 
were  subordinate  to  the  zamindar,  and  the  samindMr 
could  therefore  sue  them  for  their  rents  in  the  Bare* 
nue  Courts.     CHinfDEB  Kaift  Cbvoxbbbutty  «• 

DUEHBBAVBA  OdBA 

(I  Xnd.  Jur.,  N.  8.,  6  : 4  W.  B,  Act  X,  41 


( 
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Chvkdbb  Kavt   Cbucksbbuttt  r.  Habombd 
•HoiSBiN         •  6  W.  K.,  Act  X,  1 


64. 


Suit  for  monev 


advanced  to  naibfor  works  on  salaries. — Money  ad* 
vanoed  to  a  naib  for  the  confttruetion  of  a  buud,  or 
for  the  paymeDt  of  the  salaries  of  tahsildars  and 
peadahs,  comes  within  the  terms  of  s.  28>  Act 
X  of  1869,  with  regard  to  the  management  of  land* 
and  a  salt  by  a  manager  of  an  estate  to  recover  such 
advance  was  cognisable  by  the  Revenue  Co'.irts. 
Bax  Dr al  Babbbjbb  v.  CorsT  op  Wabds 

[12  W.  R..  269 


66. 


-  Suit  for  profits 


of  misappropriated  property.-^ A.  snit  for  profits  of 
property  alleged  to  have  been  appropriated  by  a 
wrong-doer  was  cognizable  by  the  Civil  Court,  and  not 
by  the  Collector.  Boor  Munovl  8ikoh  r.  Abund 
Bor  *      .  8  W.  B.,  Ill 


66. 


Suit   on    bonds 


secured  by  assignment  of  rent, — A  lent  money  to  B 
on  bonds,  payment  of  which  was  secured  by  assign- 
ment of  the  rents  of  Ji'9  estate.  A,  instead  of 
fiquidating  the  booHs  from  the  collections  of  the 
estate  assigned,  brought  a  suit  on  the  bonds,  and  ob- 
tained a  decree.  S  then  sued  for  a  refund  of  the 
collections  made  and  not  appropriated  to  the  pay- 
ment of  the  bondti.  Held  that  such  a  suit  was 
not  one  for  rent,  and  was  not  cognisable  under  the 
Bent  Act.      Ali  Vahohbd  «.  Kaitabah  Gfobb 

[8  W.  B.,  128 

67.  —  -Pur  chase  of 

crops  on  condition  that  they  were  subject  to  claim 
for  rent — Suit  against  purchaser  to  recover  amount 
of  rent, — Where  a  party  purchases  crops  belonging 
to  a  raiyat  at  auction  sale  with  notice  and  assenting 
to  the  roidition  of  sale  that  the  crops^were  subject  to 
the  landlord's  claim  for  rent,  and  the  landlord  also 
being  aware  of  the  terms  of  sale  allows  the  purchaser 
to  remove  the  grain  on  the  understanding  that  the 
purchaser  assented  to,  and  became  liable  to  pay.  the 
rent,  a  suit  to  recover  the  amount  from  the  purchaser 
is  a  suit  as  an  implied  contract  between  the  landlord 
and  the  purchaser,  and  was  not  cognizable  under  the 
Bent  Act.    Aobvl  r.  Gubga  Fbbshad 

[2  Agra,  78 


6a 


Default  of  seta' 


vul — Suit  against  sezawul  to  recover  loss, — A  lease 
empowered  the  landlord,  on  default  of  payment  of 
any  of  the  kists  by  the  tenants,  to  appomt  a  knruk 
■eiawul,  the  tenants  being  responsible  for  any  loss 
accruing.  A  default  having  occurred,  and  a  kurok 
sezawul  having  been  appointed,  the  landlord  sued  to 
recover  the  loss  sustained  by  him.  Held  that  such  a 
suit  would  not  lie  under  the  Bent  Act  Ahund 
HofTBB  Dbbta  r.  Kbisodhub  Haldab 

[2  W.  &.,  Aot  X,  46 


69. 


Suit  to  settle 


future  rate  of  reut, — A  suit  to  FetUe  the  rent  of 
fnture  years  between  owner  and  occupier  of  laud 
wiU  not  lie.  Hudhoo  Soositb  Bot  r.  Sbbbpfttt 
Bhuttaohabjbb  .  26  W.  B.,  488 
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60. 


'Suit  to  determine 


future  rates  ofrent—Beng,  Act  VIII  of  J869,  »s.  98, 
29,  SB, — A  suit  to  determine  not  merely  current, 
but  prospective,  rates  of  rent  will  lie  under  the  rent 
law.  A  pottahis  not  necessarily  mokurari  because  it 
confers  a  contingent  holding  on  the  lessee  and  his 
posterity.    AsgubAli  r.  WoouA  KavtMooebbjbb 

[26  W.  B.,  818 

61.  Suit   to    collect 

rents  as  a  sharer  or  represeniatine  sharer, — ^The 
Civil  Court  had  jurisdiction  in  a  suit  which  involved 
the  right  to  collect  rents  as  a  sharer  or  representative, 
or  as  deriving  from  a  sharer,  and  the  decision  of 
which  depended  on  proof  of  a  certain  alleged  parti- 
tion. Hubboohubdbb  Boy  v,  Obhot  Chusv 
SiBOAR  2  W.  B.,  Aot  X,  72 


62. 


—  Suit  raisi  ny 


question  of  extent  of  share  as  hutkeenadar, — Wliere 
the  kutkeenadar  of  an  alleged  share  sued  the 
kutkeenadar  of  the  remaining  portion  for  a  propor. 
taon  of  rent,  and  defendant,  while  admitting  himself 
to  be  plaintifrs  tenant,  disputed  the  extent  of  the 
alle(?ed  sharo» — Held  that  the  question  of  the  extent 
of  the  shares  of  tiie  parties  as  oo-kutkeenadars  could 
only  be  decided  by  a  Civil  Court,  which  could  give 
complete  relief  on  the  whole  case  with  reference  both 
to  shares  and  rent     Vebasut  Hossbiv  a.  Jug-h- 

DHABEB   SiBG  18  W.  B.,  69 


68. 


Inter  tenor — Die* 


puted  title  to  rent, — In  a  suit  for  rent  paid  in  kind, 
in  which  defendant  did  not  deny  plaintiff's  righl  as 
lan^llord,  but  in  which  intervenors  appeared  and  ob- 
jected that  the  Civil  Court  had  no  juriMiiction,  and 
pleaded  also  that  defendant  was  their  tenant  and  paid 
rents  to  them, — ffetd  (by  LooH,  J,)  that  neither  de- 
fendant's appropriation  of  the  rent,  nor  the  fact  of 
his  disputing  plaintiff's  share,  nor  the  act  of  the  in- 
tervenors in  raising  a  question  of  right,  altei*ed  the 
nature  of  the  suit,  or  took  it  out  of  the  co^izance  of 
a  Be  venue  Court.  Held  also  (by  Phbab,  .7.)  that 
whatever  might  have  been  the  case  before  the  inter- 
vention, as  soon  as  the  intervenor  was  made  a  defen- 
dant, and  issues  of  right  and  title  were  raised  by  the 
Court  between  him  and  the  plaintiff,  there  was  matter 
which  the  Court  had  jurisdiction  to  decide.  Qolak 
Mahohbd  Akbub  V,  Basha  KiSHBir  Mohitht 

[9  W.  B.,  287 


64.  Suit  by  assignee 

of  right  to  recover  rent, — A  claim  to  rent  made  by  a 
person  to  whom  the  samindar  has  assigned  the  right 
to  recover  the  rent  was  cognisable  under  the  Bent 
Act.    Skahasooitdbbbb     Dossbb     V,     Biia>ABir]r 

CHUin)BB  MOZOOXDAB 

[Marsh.,  199 : 1  Hay,  674 


66. 


Suit    for    rent 


after  assignment  of  rent  in  con.fideration  of  loan, — 
In  a  suit  for  rent,  where  the  original  landlord  had,  in 
consideration  of  a  loan  from  his  tenant,  made  to  him 
an  assignment  of  the  rents  to  some  extent,  plaintiff 
alleged  that  that  arrangement  had  been  put  an  end 
to»  and  the  assignment  had  dropped  by  reason  of  the 
defendants  having  recovered  the  money  in  another 
way.      ffeld  that  the  Deputy  Collector  had  full 
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jurisdiction  to  enquire  into  the  allegation,  because 
plaintifPs  cause  of  action  was  the  original  cause  of 
action  of  the  landlord,  and  the  only  effect  of  subse- 
quent events  was  to  deprive  defendants  of  an  answer 
to  the  claim.  Ibhan  Chttndes  Sbik  r.  Kbkabah 
Qhosb  18W.R.,881 


66. 


Suit  Jor     rent 


against  henami  and  actual  cultittator—Act  X  of 
1869,  s,  2S,  cl,  4. — A  suit  for  rent  against  two  per- 
sons, one  as  the  benami  and  the  other  as  the  actual 
farmer,  was  cognizable  under  cl.  4,  s.  23,  Act  X 
of  1859.  In  such  a  suit  the  plaintiff  could  only 
obtain  a  decree  against  one  or  other,  not  both  of 
the    defendants.      Hsbbajqaxl  Bueshbb   r.    Baj- 

BIBHOBB  MOZOOMDAB 

PV.  R.,  F.  B.,  68 : 1  Ind.  Jur.,  O.  S.,  81 

1  Hay,  448 

S.  C.  Rajkishobb  Mozoohdab  r.  Hbbbaloll 

BUKSHEE  ....  HaTBlL,188 


67. 


Suit    to  recover 


rent  icrongfuUv  collected  hy  unauthorized  person. 
—A  suit  would  not  lie,  under  Act  X  of  1859,  to 
recover  rent  wrongfully  collected  by  a  person  not  the 
agent  of  the  landholder,  and  without  his  authority. 
Sektai  Kisto  Roy  v.  Oossebkath  Shah 

pMlarsh.,  466 


68. 


—  Suit    raising 


questions  of  payment  by  burrat.— In  a  suit  for  rent, 
where  payment  by  a  burrat  is  pleaded  by  the  tenant 
and.  execution  of  it  is  proved  by  the  landlord,  the 
Bcvenue  Court  had  jurisdiction  to  try  the  question 
of  burrat.  Poobko  Crvkder  Boy  c.  Nukd  Lall 
Ghosb 7W.  B.,a6 

and  of  payment.  Dabimba  Dbbu  r.  Nilmohbb 
SikghDeo        ....    13W.B.,266 


69. 


— ^  Claim  to  dedue* 


tion  oj  rent^Bond.'^ln  an  action  for  rent  before 
the  Collector,  the  tenant  set  up  that,  by  a  tama- 
sook  entered  mto  between  himself  and  his  landlord 
after  his  lease,  it  was  stipulated  that  in  consideration 
of  an  advance  of  money  by  him  to  the  landlord  a 
part  only  of  the  rent  should  be  paid  and  the  residue 
applied  in  satisfaction  of  the  debt,  and  he  claimed  to 
be  entitled  to  the  benefit  of  that  stipulation.  Seld 
that  the  Collector  had  jurisdiction  to  inquire  into  the 
validity  of  the  aUeged  tamasook,  and  to  allow  the 
deduction,  if  satisfied  that  it  was  genuine.  Edtw  v. 
Bbechun        ....       Marsh.,  408 

70. -Mode    of    pay 

ment  of  rent—- Revenue,— lu  a  suit  by  the  Court  of 
Wards,  on  the  part  of  the  Durbhunga  Bajah,  for 
unpaid  instalments  of  rent  where  the  agreement 
under  which  the  defendant  held  his  lamindari  was 
that  he  should  pay  his  Government  revenue  into  the 
Collectorate  through  the  Bajah,— Je/rf  that  the  rule 
which  prevailed  in  that  part  of  the  country  amongst 
ordinary  tenants  of  paying  rent  month  by  month  was 
not  applicable  to  defendant,  and  that  the  instalments 
of  rent  and  interest  thereon  were  to  be  calculated  ac- 
cording to  the  Government  rules  for  the  payment  of 
revenue.    Gbidhabeb  Sihgh  c.  Coubt  o»  Wabus 

LIO  W.  B.,  868 
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TL 


Apportiommtmnf  of 


r#ji<.— Where  a  tenant  held  lands  in  six  villages  un- 
der a  patnidar  at  an  admitted  rent,  and  the  pfttnidar 
subsequently  granted  dar-patnis  to  two  different  p^^- 
ties  of  two  and  four  of  jthe  said  villages  reapectivelv, 
the  tenant  having  admitted  a  certain  sum  to  be  the 
rent  payable  iu  respect  of  the  lands  situated  in  the 
two  villages,  the  rent  payable  to  the  dar-p&tnidar  of 
the  four  villages  was  properly  estimated  as  the  differ- 
ence between  the  admitted  rent  of  the  land  m  all  six 
villages  and  the  admitted  rent  of  the  land  situated  in 
the  two  villages.  Bbaja  Lai  Box  c.  Satama  Cha- 
bakBhutt      .     6B.  Ii.B.,528:l6W".  K.,aO 


72. 


—  Suit  for  arreart 


of  rent— Suit  for  arrears  of  rent  instituted  hefort, 
hut  decided  after,  the  abolishing  of  Rerenme  Courts. 
—A  suit  for  arrears  of  rent  which  had  been  insti- 
tuted in  the  Civil  Court  before  Bengal  ^ct  Vfllof 
1869  csme  into  operation  wafr  decided  by  that  Court 
after  the  jurisdiction  of  the  Bcvenue  CoarU  had 
ceased  to  exist.  Held  that  the  Civil  Court  had  no 
jurisdiction  in  the  case.  EuLLTAKBSStrBXB  Bosieb 
f>.  Nabaih  Ktbfbto  lew.  R.,  241 

See    Dhibaj   Mahatab   Chand   Baha]>oos   %. 
MABirir])  Bu££Abh  Bobb 

[9  B.  L.  B.,  Ap.,  13: 14  W.  K.,  246 


78. 


Suit  for  arreart 


of  rent-- Suit  for  arrears  of  phuliur—Jurisdi'ctiem 
of  Civil  Court.- A  suit  for  arrears  of  rent  of  the  de- 
scription known  «s  fphulkur,  bemg  of  a  nature  cogniz- 
able by  a  revenue  officer  when  Act  X  of  1859  was  in 
force  can  now  be  brought  before  a  Munsif :  a  Small 
Cause  Court  has  no  jurisdiction  to  try  it,  Qobisd 
SooKooL  r.  Gokool  Bhukut  .        28  W.  B*  804 


74. 


Suit  for  arrears 


of  rent— Suit  for  rent  of  a  hdt—Aet  X  of  1S69, 
s.  23,  cl.  4.— A  suit  for  arre«rs  of  rent  of  a  hat  was 
cognizable  under  cl.  4,  s.  28,  Act  X  of  1869.  Qartmem 
Dbbba  r.  Thaeoob  Doss 

[W.  B.,  1864,  Act  X,  78 


75. 


Suit  for  arrears 


of  rent— Suit  for  arrears  of  rent  of  indigo  faetorv 
•-Act  X  oflS59,  s.  23,  cl.  4.-A  suit  for  arrears  <rf 
rent  due  on  account  of  an  indigo  factory  was  not  a 
suit  for  arrears  of  rent  due  on  account  of  hmd  within 
cl.  4,  s.  23,  Act  X  of  1859.  Oddit  Chvhdbs  Paul 
c.  CoMoiiO  Eakto  Pattl 

[Marsh.,  401 :  2  Hay,  528 


76. 


Suit  for  arrears 


of  rent—  Suit  for  rent  of  land  with  indigo  factories 
on  it — A  suit  by  a  lessor  for  arrears  of  rent  was 
triable  under  Act  X  of  1859,  if  the  principal  matter 
demised  under  the  lease  was  land,  and  if  indigo  fac- 
tories on  such  land  were  merely  the  adjuneta  or 
appurtenances.  Shaboda  Pbbbhad  Mookxbjbb  r. 
Sbbekath  Mooebbjbb    .  16  W.  B^  620 


77. 


-  "— • —  Suit  for  arrears 

of  rent—buit  on  covenant  in  lease  to  recover  ar- 
rears of  rent  of  mine.— A  leased  to  B  for  25  ytan. 
commencing  from  October  1866,  certain  aurangs,  or 
pieces  of  ground,  at  certain  rent  payable  monthly,  B 
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entering  into  a  covenant  to  pay  the  rent.  The  pro- 
perty leased  waf  a  loba  mehal  or  iron  mine,  and  the 
lessee  used  it  as  snch  and  erected  smelting  furnaces. 
.  Ssld  that  a  snit  by  A  against  S,  on  the  covenant  in 
the  lease  to  recover  arrears  of  rent,  was  properly  not 
brought  under  the  Bent  Act ;  that  *'  land/'  as  undtr^ 
stcod  in  reference  to  Act  X  of  1869,  had  a  Ihnited 
signification,  and  referred  to  such  as  is  made  use  of 
for  the  purposes  of  vegetable  or  animal  reproduction, 
EHALrx  CHTnn>BB  Ohosb  v.  Hivto 

[1  Ind.  Jur.y  N.  8.,  428 

78. Suit  for  arrears 

of  rent — Suit  for  arrears  of  rent  under  assignment. 
— A  suit  for  arrears  dae  under  an  assignment  of 
rent  was  a  suit  to  recover  arrears  of  rent,  and  as  such 
was  only  cognizable  under  cl.  4,  s.  28,  Act  X  of  1859. 

KiSHBS    EOOHAB    MiTTEB    v.    MOHBSH    ChuVDBB 

Babbbjbb  .  .    W.  B.,  1864,  Act  X,  8 

79. = Suit  for  arrears 

of  rent — Mortgagee  executing  lease  to  mortgagor, — 
A  mortgagee  who  executes  a  lease  in  favour  of  a 
mortgagor,  stipulating  to  pay  him  a  certain  amount 
annually  as  rent,  is,  as  far  as  the  payment  of  that 
sum  is  concerned,  a  tenant  of  the  mortgagor,  and 
must  be  sued  under  the  Bent  Act  for  any  arrears 
of  such  rent.  Bisboboop  Dutt  r.  Biitodb  Bam 
Sbin    •  .  W.  B.»  1864,  Aot  X,  88 

80. Suit  for  arrears 

of  rent — Suit  to  recover  money  due  for  Jutama 
between  dates  of  resumption  and  settlement,—  A  suit 
by  Government  to  recover  what  the  defendants  have 
by  a  writing  agreed  to  pay  in  respect  of  Government 
jumma  between  the  date  of  resumption  and  settlement, 
was  net  a  suit  for  arrears  of  rent  cognizable  under 
Act  X  of  1859.  GOTBBNMBIVT  v.  HvsHiinTooinssA 
BiBBB  .  2  W.  B.,  Act  X,  106 

81. —    Suit  for  arrears 

of  rent — Suit  for  damages.—  Plaintiif,  having  paid 
arrears  of  rent  to  defendsjit  as  his  landlord's  author* 
ized  agent,  was  afterwards  sued  for  these  arrears  by 
the  landlord,  who  obtained  a  decree,  the  Courts  holding 
that  the  payment  to  the  mukhtear  wss  one  which 
did  not  bind  the  landlord.  Plaintiff  then  sued  the 
mukhtear  who  had  received  the  money.  Seld  that 
the  suit  was  an  action  for  damages,  and  not  one 
cognizable  under  the  Bent  Act.  Bteukt  Nath 
Sakdtal  v.  Eaxbb  Chubn  Paul  .    13  W.  B.,  858 

89, Suit  for  arrears 

of  rent— Suit  for  arrears  of  rent  after  haluliat 
had  been  given  up,  and  after  default  in  payment 
under  agreement, — The  defendant  gave  up  a  lease  of 
certain  property  which  he  had  taken  from  the  plain- 
tiff. On  doing  so,  he  agreed  in  writing  that  what- 
ever rent  was  due  to  the  plaintiff  should  be  paid  in  a 
certain  time.  Having  failed  to  carry  oot  the  agree- 
ment, the  plaintiff  sued  him  on  the  kabuliat  for 
arrears  of  rent.  Seld  that  the  snit  was  not  cogniza- 
ble under  the  Bent  Act.  Jaibak  Gbbb  v.  Shbo 
SuxpuT  DooBBY  ....    6I9'.W.»84 

88.  Suit  against  fa- 

lukhdar  for  arrears  of  rent,— A  suit  against  a 
talukhdar  for  arrears  of  rent  at  an  enhanced  rate 
would  lie  under  Act  X  of  1859,  even  though  it  were 
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not  brought  for  determination  of  the  rate  at  which 
defendant  should  be    required  to  give  a  kabuliat. 

BOWSHUN  BiBBB   V,   CHrNDBBMADHUB   EtTB 

[16  W.  B.,  177 


84. 


Suit  for  arrears 


of  rent — Enhanced  rent.- A  took  a  farming  lease 
from  B  by  which  he  agreed  to  pay  B  a  certain 
yearly  rent,  and  stipulated  further  to  pay  to  B  half 
of  any  enhanced  rent  which  he  might  succeed  in 
realizing  from  the  raiyats.  Held  that  a  suit  by  B  to 
recover  arrears  of  this  moiety  of  enhanced  rent  would 
lie  under  the  Bent  Act.  Bhabatabiki  Dabi  r. 
Gbkt  ....  2  B.  L.  B.,  A.  C,  162 
S.  C.  KuBO  TABiyBB  D088BB  V,  Gbat 

[11  W.  B.,  7 

86.  Suit  for  arrears 

of  rent. — A  Collector  could  give  a  decree  f cr  arrears 
of  rent  against  the  real  lessees  in  possession,  although 
no  previous  realization  of  rent  directly  from  them 
was  established,  and  no  \vritten  agreement  was  shown 
to  have  been  executed  by  them  in  their  own  names, 
another  party  being  the  ostensible  holder  of  the  lease, 
and  not  denying  liability.  Judoovath  Pauij  v. 
PBOSITKirOyATH  DUTT     .  .  .     8  W.  B.,  71 


88. 


Suit  for  arrears 


of  rent  ^  Act  X  of  1859,  s.  23,  cl,  4— Suit  against 
lessee  and  surety  for  rent. — A  suit  for  arrears  of  rent 
under  cl.  4,  s.  23,  Act  X  of  1859,  could  be  entertained 
both  against  the  lessee  Who  was  made  originally  liable, 
and  against  the  surety  who  would  be  liable  on  the 
default  of  the  lessee.  Bhoobitn  Mohun  alias  Pbo- 
LAD  Sandtak  V,  Bhubo  Soondbbbb  Dbbia  Chow- 
BBBAIK 8  W.  B.,  462 


87. 


Suit  for  arrears 


of  rent— Suit  against  lessees  and  their  sureties — 
Decree  against  leasees, — There  was  no  provision  in 
Act  X  of  1859  which  conferred  on  the  Collector  juris- 
diction to  take  cognizance  of  a  suit  against  the  sureties 
of  a  lessee.  Although,  in  a  suit  under  Act  X  of 
1859  against  lessees  and  their  sureties  for  arrears  of 
rent,  the  decree  passed  against  the  sureties  could  not  be 
maintained,  still  the  decree  passed  against  the  lessees 
themselves  was  grod.  Doobga  Pbbbhad  r.  Sheobaj 
SiKGH  .         .  .  6  K".  W.,  222 

GlTKBSH  EOOBB  r.  OOHSUTOOVNISBA  BbOUH 

[6  N.  W.,  77 


88. 


Suit  for  arrears 


of  rent -^  Act  X  of  1S69,  s,  23 — Surety  for  payment 
of  rent,^  Decree,  Form  of— In  a  suit  for  arrears  of 
rent  in  a  Bevenue  Court  under  Act  X  of  1859,  the 
lessors  joined  as  defendants  the  lessee  and  another 
person  whom  they  alleged  to  be  a  surety  for  the  pay* 
ment  of  the  rent.  An  ex -parte  decree  was  made  in 
favour  of  the  plaintiffs,  but  it  did  net  expressly  make 
the  alleged  surety  liable  for  the  money  awarded.  In 
execution  of  the  decree,  certain  of  the  alleged  surety's 
land  was  sold,  and  the  decree-holders  were  the  pur- 
chasers at  the  sale.  An  application  under  Bengal 
Act  VII  of  1876  for  the  registration  of  their  names 
as  proprietors  of  the  land  purchased  having  been 
rejected,  the  decree-holders  brought  the  present  suit 
to  establish  their  title  to,  and  to  recover  possession 
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of,  the  land.  Held  that  the  plaintiff's  title  was  bad, 
on  the  ground  that  the  decree  did  not  ]mrport  to  bind 
the  surety  for  the  payment  of  the  money  awarded, 
and  on  the  ground  that  a  Beveune  Court  is  not  com- 
petent to  entertain  a  suit  against  a  person  who  has 
become  surety  for  payment  of  rent.'  Bhugwih 
Chttndbb  Rot  Chowdubi  r.  Maniok  Bibsb 

[I.  Ii.  B.,  9  Calo., 888:  U  C.  Ii.  B.,  577 


88. 


Suit  for  arrears 


of  rent — Beuami  lease — Landlord  and  tenant — 
Act  Xof  1859.— A  brought  a  suit  in  the  Collector's 
Court  against  B,  C,  D,  and  S  for  arrears  of  rent  in 
respect  of  land  demised  under  a  pottah  to  F,  He 
joined  &  and  IF  as  defendants.  According  to  the 
terms  of  the  pottah,  they  were  sureties  for  JT.  It  was 
admitted  that  JT's  name  was  used  benami  in  the 
pottah,  and  that  he  tcok  no  interest.  A  sued  B,  C, 
D,  and  E  as  the  parties  interc-sted  and  in  fossossion. 
C  objected  that  a  new  settlement  had  been  made 
and  a  new  pottah  griitkted ;  that  he  held  a  moiety  only 
of  the  lands,  and  was  not  liable  for  more ;  and  that  JD 
was  his  raiyat,  and  ought  not  therefore  to  have  been 
made  a  defendant.  2>  and  JS  contended  that  they 
were  liable  in  respect  of  the  lot  comprised  under  the 
pottah,  and  had  already  paid  rent  for  it  to  A  under  a 
decree,  but  objected  that  they  ought  to  have  been 
sued  separately  from  Bt  and  B  did  not  appear.  The 
lower  Court  held  that  C  had  failed  to  make  out  his 
case,  and  that  2>  and  E  were  liable  in  this  suit,  and 
passed  a  decree  ordering  them  to  pay  the  amount 
admitted  by  them  to  be  due  from  them,  and  the  other 
defendants  to  pay  the  remainder  of  the  claim.  C 
appealed.  On  the  appeal,  Pbaoook.  C.J.  (Mittsb, 
J.,  eonira),  held  that  the  plaintiff's  suit  must  ba 
dismissed,  the  lease  being  to  M  and  not  to  the  defen- 
dants ;  that  the  Court  below  had  founded  its  decision 
on  matters  extraneoas  to  the  lease,  which  it  had  no 
jurisdiction  to  inquire  into.  Held  per  MlTTSk,  J. 
that  the  suit  was  properly  brought  against  the  actual 
tenants  and  not  against  the  benamidar,  and 
that  the  Collector  had  jurisdiction.  Held  by  both 
Judges  that  the  suit  should  be  dismissed  as  against 
the  sureties,  who  could  not  as  such  be  sued  under 
Act  X  of  1859.     Ror  Pbiyanath  Chowdhbt  r. 

BBFIKBBHARI   CHrCKBBBTTTTT 

[2  B.  Ii.  B.,  A.  C,  237 

S.  C.  Pbbovatji  Chowdhbt  v.  Bbbpik  Bbhabbb 

CBrOKBBBUTTT  •  .      11  W.  B.»  120 

C  appealed  under  s.  15  of  the  Letters  Patent. 
Meld  by  Kbvp  and  Jacbbov,  JJ„  that  the 
Collector  had  full  jurisdiction  to  entertain  the  suit, 
which  was  -properly  brought  against  those  who  were 
in  the  actual  possession  of  the  land,  and  that  these 
persons  were  really  the  tenants ;  that  the  form  of  the 
decree  passed  by  the  Collector  was  correct,  the 
plaintiff  having  consented  to  the  drcree  being  given 
in  that  form;  that  the  sureties  had  really  made 
themselves  responsible  for  those  who  were  really 
interested  under  the  lease,  and  not  for  F,  Proeunno 
Coomar  Pal  Chowdry  v.  Koylash  Chunder  Pal 
Chowdri/,  B,  L.  B.,  Sup.  Vol.,  759,  distinguished. 
Held  by  NOBMAK,  J.  (dissenting),  that  the  terms 
of  tiie  lease  under  which  F  was  alone  interested  rould 
not  be  contradicted  by  oral  evidence ;  thai  F  alone 
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was  bound  to  the  lessor  under  the  lease;  that  the 
defendant  could  not  be  sued  as  tenant,  unless 
subsequent  to  the  pottah  and  kabuliat  something  had 
occurred  creating  the  relation  of  landlord  and  tenant 
between  them  and  the  lessor ;  that  no  such  relation 
or  any  contract  creating  such  relation  between*  the 
parties  could  be  implied  from  the  circumstances  of 
the  case,  and  the  suit  should  be  dismissed.  The 
Revenue  Court  had  therefore  no  jurisdiction.  But 
whether  in  the  Revenue  or  Civil  Court,  2>  and  B 
could  not  be  sued  jointly  with  B  and  C,  nor  could 
O  and  R.  Bifinbbhabi  Chowdby  v.  Ram 
Chandba  Hot    .  6  B.  Ij.  B.,  284 :  14  W.  B.,  12 


80. 


Suit  for  arrears 


of  rent — Question  relating  to  rent.  -  In  execution 
of  a  decree  of  the  Revenue  Court  in  a  suit  brought  by 
K  for  arrears  of  rent  of  a  certain  patni,  the  patni  was 
put  up  for  sale  and  purchased  in  the  name  of  &,  The 
rent  having  again  fallen  into  arrear,  K  took  proceed- 
ings against  O,  under  Regulation  VIII  of  18 19,  for 
the  sale  of  the  patni ;  but  the  arrears  having  been  paid« 
the  patni  was  not  sold.  In  a  suit  for  arrears  of  rent 
of  the  same  patni  subsequently  brought  by  JT  against 
Q,  P,  and  B(the  wife  of  P)  jointly,  on  the  iJlega- 
tion  that  the  patni  had  been  purchased  by  O  benuni 
for  P  and  B,Seldih»Jb  the  Collector  had  no  juris- 
diction to  try  questions  relating  to  rent  depending 
upon  equitable  rights  and  liabiUties  arising  from 
circumstances  other  than  those  of  the  relationship  of 
landlord  and  tenant.  Pbosovko  Coovar  Pal 
Chowdbt  v.  Koylash  CncryDBB  Pal   Chowdhbt 

[B.  Ii.  B.,  Sup  Vol.,  768 
2  Ind.  Jur.,  N.  a,  827 :  8  W.  B.,  428 

Pbosohho  CooicAB  Pal  Chowdhhy  r.  Muddvk 
MoHAK  Pal  Chowdhbt 

[U  K  Ii.  B.,  Ap.,  81  note :  18  W.  B^  880 

HuBiSH  Chuhdbb  Rot  v.  Poobka   Sookditbbb 
Dbbeb  ....    18W.B,^86»126 


81. 


Benami    leass-^ 


Beneficiary  interest*^\n  a  suit  for  arrears  of  rent  on 
a  lease  granted  to  one  of  two  defendants  in  the  name 
of  the  other,  where  the  former  admitted  benami 
execution  of  the  ag^ement,  but  the  latter  denied 
that  any  relation  of  landlord  and  tenant  existed 
between  himself  and  the  landlord, ~jff«/€{  that  the 
question  whether  the  latter  defendant  was  the  party 
beneficially  interested  in  the  lease  was  not  one  which 
;  was  intended  by  the  Legislature  to  be  tried  by  the 
I  Revenue  Court.  Kishbn  Buttbb  Mubaut  o. 
HiOKBT II W.  B.»  406 


82. 


Suit  for  arrears 


of  rent  "Title.— A  died,  leaving  four  sons,  B,  C,  D, 
and  E,  by  a  wife  deceased,  and  a  widow,  K,  and  three 
other  sons,  F,  O,  and  S,  by  her.  K  brought  a  suit 
against  B,  C,  D,  and  B,  and  against  her  three  sons. 
Ft  O,  and  if,  to  establish  her  title  to  a  certain 
talnkh  which  she  alleged  had  been  conveyed  to  her 
by  A  under  a  deed  of  gift.  B,  C,  D,  and  ^  set  up 
a  prior  deed  of  partition,  whereby  the  property  of  the 
deceased,  including  this  talukh,  was  divided  between 
aU  his  sons  in  the  proportion  of  ten  annas  to  B,  C,  Z>, 
and  Ft  and  six  annas  to  F,  Q,  and  M.  The  High 
Court,  on  appeal,  held  that  the  deed  of  partition  wma 
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genume,  and  rendered  the  subsequent  deed  of  gift 
inoperative.  Afterwards  B,  C,  2>,and  B  instituted  a 
suit  in  the  Collector's  Court  for  arrears  of  rent  in 
respect  of  another  talukh,  also  included  in  the  deed  of 
plirtition,  agunst  the  raiyats  and  ^',  U,  and^. 
The  raijats  admitted  that  they  held  at  the  rent 
claimed,  but  stated  that  they  had  not  paid  their  rent 
on  account  of  a  dispute  between  the  brothers  as  to 
the  shares  in  which  they  were  entitled  to  the  same. 
JFf  O,  and  H  raised  the  defence  that  this  suit  could 
not  be  maintained  in  the  Collector's  Court :  a  suit  in 
the  Civil  Court  should  be  brought  for  the  determina- 
tion of  their  shares,  and  the  decision  in  their  prior 
suit  was  no  evidence  against  them.  Held  that  the 
question  was  really  one  of  title  between  the  brothers, 
and  such  suit  could  not  be  maintained  in  the  Beve- 
nue  Courts.  Gibibh  Chakdsa  Bor  Chqwdbbt  v. 
B^J  Chaudba  Bot  Chowdb&y 

[2  B.  If.  K.,  A.  C,  1 


98. 


Suit  for  arrears 


of  rent — Question  -of  joint  title, — In  a  suit  for 
arrears  of  rent  under  Act  X  of  1869,  where  defen- 
danti  admitting  pUdntiif's  interests  in  the  land,  alleged 
that  it  was  the  ijmali  property  of  himself  and  the 
plaintiffi  the  Bevenue  Court  dismissed  the  suit  on 
the  ground  that  it  had  no  jurisdiction.  The  Judge 
on  appeal  reversed  the  dedttion  and  gave  plaintiil  a 
decree.  Held  that,  even  if  the  Judge  had  gone  simply 
into  the  question  of  title  and  decided  whether  the 
estate  was  joint  or  separate,  and  on  that  decision  based 
a  decree,  he  woald  not  have  been  wrong.  Mohbsh 
Dun  V,  Bbq  Nabain  Singh       .    16  W.  B.,  82 


04. 


Suit  for  arrears 


qf  rent  and  for  possession. — Where  a  claim  for  ar- 
rears of  rent  was  joined  to  a  claim  for  recovery  of 
possession,  the  suit  could  not  be  brought  under  the 
Bent  Act.  In  such  cases  a  plaintiff  was  not  to  be 
forced  into  two  Courts  for  the  purpose  of  obtaining 
the  full  relief  he  required.  Buhoon  Dtal  SuraH 
V,  Sabvb  Nabadt  Sihoh       .  •     .    4  N.  W.,  32 


KESKUSrCIATION  OF  BIGHTS. 
See  Cabbs  uitdbb  Waitbb. 

BXPEAIi  OF  ACT,  EFFECT  OF— 

See  Abatbkbbt  ot  Suit— Appbals. 

[L  li.  B.,  7  Mad.,  196 

See  Ca8e8  thtdbr  Appbal— Ri^ht  op  Ap- 

PBAL,  KpVBCT  op  BbPBAL  OV, 

See  Bbbgal  BBOtObATioir  VII  ov  1709. 

[B.  I..  B.,  Sup.  VoL,  626 

See  Cabbb  ttnbbb  CiyiL  Pboobdubb  Codb, 
18S2,  s.  d  (1877,  8. 8;. 

See  Cabbs  ithdbb  Bxboutiov  op  Dbobbb 
— Sppbot  ov  Bbpbal  ov  Law  pBBDiird 
BzxouTZOir. 
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See  Limitatioit—Statvtbb    op  Ldccca- 
HOB— AOT  XXV  OP  1857. 

[18  B.  Ii.  B.,  446 

Sec  Limitation  —  Statutbb  op  Limita- 
TiO|r— AoTlXopl87i. 

[L  Ii.  B.,  1  Bom.,  287, 296 

I.  Ij.  B.,  4  Bom.,  280 

I.  Ii.  B.,  8  Cak).,  881 

7  Mad.,  288, 238,  288 

See  Limitation  Act,  1877,  abt.  146  (1871, 
ABT.  149)       .    I.  Ii.  B.,  4  Calo.,  288 

See  Haqibtbatb,  Jubibdiotion  op— Spb- 
CiAL  AOTB— Madbas  Act  III  OP  1866. 

[I.  Ii.  B.,  1  Mad.,  228 

See  Oppbnob  bbpobb  Pbnal  Codb  camb 

INTO  OpBBATIOV. 

[L  Ii.  B.,  2  Cala.  226 
I.  Ii.  B.,  1  AIL,  699 

See  Stattttbb,  Constbuotion  op. 

[8  Bom.,  O.  C,  46, 49 

6  N.  W.,  878 

1  Hay,  869 

I.  Ii.  R,  8  Bom.,  840 

I.  Ii.  B.,  26  Calo.,  888 


L 


Effect  of  ohacge  of  law  on 


pending  suit— Ct««7  Froeed%re  Code,  1869,  «.  S8T^ 
— A  suit  was  held  to  be  pending  auder  t.  887*  Act 
VIII  of  1859,  if  anything  remained  to  be  done  which 
might  have  been  done  under  the  old  law ;  and  a  party 
in  such  a  case  was  entitled  to  ask  the  Court  to  pro- 
ceed under  the  old  law,  inasmnch  as  the  application 
of  the  new  Code  would  deprive  him  of  a  right,  in 
reference  to  the  procedure  of  the  case,  which  bat  for^ 
the  passing  of  the  Code  would  have  belonged  to  him7 
Pabbott  V,  Bak  Sveat  SiNaH  .  W.  B.,  1864, 86 


2. 


-  Suit    hcfore    Act 


VIII  of  1859 — Sc'hearinff, — A  defendant  in  a  suit 
instituted  before  the  passing  of  Act  Y III  of  1859  was 
entitled,  under  s.  887,  to  any  advantage  of  right 
which  he  might  have  possessed  under  the  old  pro- 
cedure ;  but  this  did  not  bar  him  from  availing  him- 
self of  any  advantages  which  he  might  obtain  from 
the  new  procedure,  0.^.,  a  re-hearing,  under  s  119, 
in  tiie  case  of  an  ex»parte  decree.  Bussoolvh  «. 
FviKSLVT-ooNNiBgA       .    W.  B.,  1864,  Mis.,  88 


BEFOBT. 

from  Beoord  Offloe. 

See  EriDXNCB—CBiaaNAi  Cabb9  — Psi- 

TIOUB  CONTIOTIOKB. 

[6  B.  L.  B.,  Ap.,  16 


of  Amedii. 


See  Ca8B8  undxb  Eyidbncb— Citil  CABsi 
—  Bbportb  op  Ambbnb  and  othbb 
Oppiobbb. 

Ux 
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BXlPORT^eoncluded. 
of  Indian 


Ijaw   CommiBsioners 


mnd  Select  Committee. 

See  Statutes,  Conbtbitciiov  ov. 

[I.  L.  H.,  17  Calc,  852 

I.  L.  B.,  14  All.,  146 

I.  li.  R.,  16  Mad.,  207 

I.  li.  B.,  21  Calc,  782 

I.  L.  B.,  22  Gala,  788 

li.  B.,  22 1.  A.,  107 

of  Magistrate  on  inquiry   into 


eauae  of  death. 


See  CBIUISkL    PsOCBDrBB  CODBB,  8.    176 

(1872,  B.  185)  .  I.  Ii«  B.,  8  Gala,  742 
—  of  Police. 


See  inn>Bs  Poiiob  Bbfobt. 

SSPBXiSXSNTATnrB. 

See  Casbb  undsb  CivrL  Psoobbhbb  Codb* 
8.  24f4— Pabtibb  to  Suits. 

See  Cabbs  itndbb  Exbcutioit  ov  Dbobbb 
— BxBCUTioir  BY  Airs  A&AnrBT  Bbpbb- 
bbvtatiybb. 

See    Bbb    Jitdioata  —  Pabtibs  —  Sa3cb 

PABTIBS  OB  !fHBIB  BBPBBSBNTATIVBB. 

B3SPBE8JBNTATIVE      OF    DEGEA8ED 
PBBSON. 

See  Cabbb  trmoBB  Apfbab— ExBOUTloir  ov 
Dboubb— Pabtibs  to  Suits. 

^00  Cabbb  unsbb  Pabtibs— Subbtitutiov 
ov  Pabtibs. 


Execution  of  decree  against — 


See  Cases  uitdbb  Ezbcutioh  or  Dbobbb 

— EXECUTIOK  BT  Ain>    AGAINST  BBFBB- 

bbbtatiybs. 


—  not  made  x>arty. 

See  Salb  iv   Exbcution  ov  Dbobbb  — 
Intalib  Saxes — Death  ov  Jupgxbht* 

DBBTOB  BBEOBB  SALB. 

[L  li.  B.,  6  All.,  265 

L  li.  B.,  12  AIL,  440 

I.  Ii.  B.,  18  Bom.,  270 

I.  Ih  B.,  28  Gala,  686 

I.  Ii.  B.«  21  Bom.,  424 

I.  Ii.  R,  22  Mad.,  118 

—  Suit  against— 


See  Cases  uitdbb  Hindu  Law—Dibts. 

Sfe  Limitation  Act,  1877,  s.  17  (1871, 
8.18)   •        .    8  B.  I..  B.,  A«  G.,  288 

[I.  Ii.  B.,  7  Gale,  627 

See  Cabbb  undbb  Mahoxbdan  Law  — 
Dbbtb. 

See  Sa£i   in  Exboution  ov  Dbobbb  — 
Dbobbib  againbt  Bbfbbbbntatiybb. 


KESPBBSENTATIVB     OP     D£CEA8EI> 

J?EBSON^eoiUinued. 


Suit  by— 


1. 


See  Cases  uitdbb  Cbbtibioatb  ob  Admx- 
NiSTBATioN— Bight  to  Sub  ob  Eicbcutb 
Dbobbb  without  Cbbtibioatb. 

<*Bepre8entatiye,"  Meaning: 


of— Civil  Procedure  Code,  1859,  e,  203.  -  A  peraon 
may  be  a  representative  within  the  meaning  of  s.  208 
of  Act  VIII  of  1859  (corresponding  with  s.  252 
of  Act  X  of  1877)  so  as  to  make  the  decree  eflectiul 
for  the  purpose  therein  stated,  although  that  penon. 
is  not  the  heir.  Absaxathbk  Nbssa  Bibbb  «w 
Lutohhbbfut  Singh 

[I.  Ii.  B.,  4  Gale,  142: 2  O.  Ii.  B.,  228 

liOgal  representative  " — 


cc 


Civil  Procedure  Code  flS82J,  e.  234— A.  Hrauger  ta 
a  decree  againet  a  deeeaeed  pereon  in  poeeeeeion  of 
kie  properiif. — The  words  "legal  representatire'' 
in  8.  234  of  the  Code  of  Civil  Procedure  do  not 
include  any  penon  who  does  not  in  law  represent 
the  estate  of  the  deceased  persod.  Consequently,  n 
stranger  in  possession  of  property  of  a  deceased  person 
who  was  not  a  party  to  a  decree  sgainst  such  person 
cannot  be  proceeded  against  in  execution  otherwise 
than  by  a  regular  suit.  Chathaeblan  v.  Gotinda 
Kabumiab  L  Ii.  B.,  17  MacL,  188 

8.  ■ Uability  of  representatiTe 

for  papers  of  deceased.— The  heirs  of  a  deceased 
person  are  liable  for  papers  in  their  custody  for 
which  a  claim  is  established  against  the  estate  of  the 
deceased,  as  well  as  for  debts  due  therefrom  to  the 
extent  of  assets  taken  by  them.  Luohicbbfut 
Singh  v.  Kund  Cooicab  Qoopto  .  22  W.  R«  888 


4. 

Code 


Civil  Proeeduf 


(1882J,  e,  262—Suit  againet  the  heir  and 
poeeeseor  of  the  assets  of  a  deceased  persom,^^ 
Where  a  party  is  sued  for  money  as  the  heir  and 
possessor  of  the  assets  of  a  deoeased  debtor,  and  it  is 
proved  that  he  has  received  sufficient  assets  to  meet 
the  debt,  a  personal  decree  therefor  can  be  passed 
agunst  1dm.   Kathubam  Sitiji  Sett  v.  Kutti  Hajx 

[L  la.  lU,  20  Mad^  446 


5. 


Hindu  estate.  Person  taking^ 


possession  of— Liability  for  debt —Executor  de 
son  tort, — Where  a  Hindu  died  leaving  a  widow  and 
brother,  and  the  brother  took  possession  of  the  de- 
ceased's estate  during  the  widow's  lifetime,  -^JETeld 
that  the  brother  was  liable  to  pay  a  debt  of  the  d»» 
ceased  out  of  the  estate  come  into  lus  hands.  JETeld 
also  that  he  was  liable  as  legal  representative  of  de« 
ceased,  the  widow  having  relinquished  her  rights  as 
heiress.  Quaere— Is  any  stranger  who  takes  a  de« 
ceased's  estate  liable,  under  Hindu  law,  to  pay  his 
debts  as  executor  de  son  tort  ?  Jogbndbb  Nabaiv 
Deb  Botxut  «.  Tbhpsb 

[2  Ind.  Jnr.,  IT.  B.,  284 


6.  . Suhsequent  proof 

ofwUl  by  executor — Liability  of  estate  in  hoiteU 
of  exeenior — Creditor's  right  to  execute  decree  or 
bring  suit  against  executor, — ^The  perwm  taking 
possession  of  the  estate  of  a  deceased  Hindn  fwh^ 
has  left  a  will,  of  which,  however,  no  probate  his  baea 
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BBPBE8BUTATIVB     OT     DECEASED 

granted)  moit,  in  the  preient  ttate  of  the  law,  be 
tremted  for  some  pnrposes  as  bis  representative,  until 
some  other  claimant  comes  forward.  A  indgment 
dbtuned  against  such  a  person,  even  if  it  cannot 
be  executed  against  the  estate  in  the  hands  of  an 
executor  when  he  has  taken  out  probate,  is  at  anj 
rate  sufficient  to  enable  a  plaintiff  to  bring  a  suit 
against  the  executor  in  order  to  have  the  decree  satis- 
fied. Pbojuvito  Chuitdbb  Bhvttaohabjbb  V, 
Ebuto  Chvtunvo  Pal 

[I.  Ii.  B.,  4  Calc,  842:  8  C.  Ii.  B.,  164 


7. 


Suit   Iff    creditor 


against  estate  ofdeeeaeed  debtor — Metre  oj  inf estate 
debtor — Partiet,— la  a  suit  by  a  creditor  against  the 
estate  of  a  deceased  debtor,  who  has  died  leaving  a  will, 
his  heirs  on  intestacy  do  not  represent  his  estate,  and 
the  suit  is  bad  unless  the  estate  is  represented. 
MiXAiraxia  Dassbb  «.  CHOoinnif  ovbt  Dassbb 

[I.JmU.,22  Gala,  808 

Administrator  ap* 


pointed  under  Bom.  Beg.  VIII  of  1837,  s.  10 
^Aet  XIX  of  1841,  s.  B— Administrator  Oe- 
neraVs  Act  (II  of  lb74J,  s.  18— Civil  Broeedure 
Code  (1882),  ss.  865  and  582— Death  of  appel- 
lant— Abatement  of  appeal.— An  administrator  ap« 
pcnnted  under  s.  10  of  Bombay  BeguUtion  YIII  of 
1827  does  not,  by  such  appointment,  become  the 
legal  representative  of  the  deceased,  or  entitled  to 
continue  an  appeal  filed  by  him.  MaIiApa  Sidapa 
DB8AI  V.  Dbbi  Naik     .      L  Ii.  R,  21  Bom.»  102 


9. 


Meir  of  deceased 


Sindu  allowing  stranger  to  enter  into  possession  of 
deceased^  s  property— 'Jiff ect  of  decree  against  party 
in  possession,— If  the  heir  of  a  deceased  Hindu  stands 
by  and  sJlows  a  stranger  to  enter  into  possession  of 
the  deceased's  property,  every  person  claiming  under 
him  will  be  bound  by  the  decree  in  a  suit  of  which  he 
had  notice*  instituted  bond  fide  against  the  party  in 
possession  for  the  recovery  of  a  debt  due  by  the 
deceased  to  the  plaintiff.  Uxa  Subdabi  v.  Nittta- 
injiTD  Shaha  Bai  .        •        •       8G.Ii.IL,167 


10. 


—  lilabiUty  of  representatives 


'^Moneydebte — Damages  for  breach  of  contract, — 
The  heirs  and  representatives  of  a  deceased  person 
are  liable,  according  to  equitv  and  good  consdence, 
to  pay  not  merely  the  actual  debts  of  the  deceased, 
but  also  the  damages  which  arise  from  his  breaches 
of  contract.    Dblavbbt  v,  Bibbbjav 

[22W.B^448 


IL 


Widow  of  deceased  Hindu— 


Creditot^e  right  on  decree  against  widow  as  reprc 
eentatite. — Where  a  Hindu  died  leaving  a  childless 
widow  and  a  separated  brother,  it  was  held  that, 
until  a  legal  representative  was  appointed  to  the  de- 
ceased's estate,  his  widow  was  the  only  person  who 
could  defend  a  suit  as.  his  representative ;  and  that, 
while  a  decree  obtuned  against  the  widow  would 
enable  a  creditor  to  attach  and  sell,  not  only  the 
widow's  life-estate  in  the  immoveable  property,  but 
also  the  revernonary  estate  of  the  remainderman» 
yet   a  decree  obtained  agahwt  the   remafaideniian 

TOIi.  IT. 


BIIFBS8£NTATIVE     OF     DXSCEABISI) 

BBRBOS— continued, 

would  not  enable  the  creditor  to  touch  the  estate  in 
the  hands  of  the  widow.    Natha  Habi  r.  Jamki 

[8  Bom.,  A.  C,  87 

12.  — Sale  in  execution 

of  decree  against  estate  of  deceased — Suit  against 
repreeentatives  of  deceased  husband's  estate, — ^In 
1862  a  suit  for  mesne  piofits  was  brought  against  cer- 
tain persons  as  being  the  heirs  of  one  R  L,  deceased, 
among  whom  were  his  widow  and  two  infant  sons. 
I;urin^  the  pendency  of  this  suit  the  two  infant 
sons  died,  and  the  widow  was  made  a  defendant 
as  representing  the  estate  of  her  deceased  sons.  The 
snit  was  decreed  in  favour  of  the  plaintiffs  in  1876 ; 
and  on  the  plaintiffs  applying  for  execution,  the  widow 
objected  that  five-sixteenths  of  the  properties,  against 
which  execution  was  sought,  vcn»  the  property  of 
her  adopted  son,  whom  she  alleged  to  have  adopted 
in  1874.  The  adopted  son  was  not  made  a  party  to 
the  suit.  This  objection  was  overruled,  but  the  same 
objection  was  talcen  by  the  adopted  son  through  his 
natural  father  as  his  guardian  and  next  friend,  and 
the  Court  released  the  five-sixteenth  share  from  attach- 
ment, and  allowed  the  objection,  ^gtinst  this  order 
'  some  of  the  plaintiffs  appealed,  but  pending  the  ap* 
peal  another  of  the  pluntiffs  applied  to  the  High 
Court  under  s.  022  of  the  Code  of  Civil  Proce- 
due  to  have  the  order  set  aside.  The  Court,  whUst 
refusing  to  interfere  with  the  order,  inasmuch  as 
there  appeared  to  be  no  material  irregularity  therein, 
pointed  out  to  the  lower  Court  that  the  decree 
of  1875  having  been  obtained  on  account  of  a  debt 
of  E  L%  and  being  against  the  widow  as  repre- 
senting her  hosband's  (12  X's)  estate,  the  estate 
would  be  answerable  for  the  debt,  whether  the  widow 
or  the  adopted  son  represented  the  estate,  supposing 
the  decree  to  have  been  properly  obtained  The 
principle  in  Ishan  Chunder  JUitier  ▼.  Buksh  Alt 
Soudagur,  Marsh,,  614,  followed.  SoriBH  Chuv* 
DBS  Lahiby  v.  Nilooxol  Lahiby 

i:i.Ii.B.,llCalo.,45 

18. Sale  in  ezeoution  of  decree 

against  deceased  Mahomedan's  estate— Ba- 
presentatlon  of  deceased  by  some  only  of 
nis-next-of-kin— CtvtV  Procedure  Code,  s,  284 — 
iiale  held  to  be  valid, —  V,  a  Mahomedan  woman,  died 
leaving  her  htuband  and  several  minor  children  as 
her  representatives.  In  execution  of  a  money-decree 
obtained  agunst  F,  the  creditor  attached  certain  land 
which  belonged  to  Fand  made  her  husband  and  two 
'  of  her  children  parties  to  the  execution  proceedings. 
The  land  was  sold  and  purchased  by  the  decree-hol£s; 
Held,  in  a  suit  brought  by  the  children  of  ^'  to  set 
aride  the  sale  on  the  ground,  infer  alid,  that  some  of 
them  were  no  parties  to  the  proceedings  in  execution, 
and  that  the  others,  being  minors  at  the  time,  had  not 
been  represented  by  a  guardian  appointed  by  the 
Court,  that  the  sale  was  valid.  E  vvHAim ai>  «.  Kirm 

[I.  li.  B.,  12  Mad.,  80 

14. Bepresentatlon    of    estate 

by  mother — Decree  against  mother  when  adopted 
eon  in  existence,  mull. — Plaintiff  obtained  a  decree  on 
a  bond  executed  by  8  against  the  mother  of  8,  whom 
he  belieyed  to  be  the  heiress  of  &    In  attempting  ta 

11x8 
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OF     DBCEASED 


FlSSROON-^eontinued. 


.«K6cat6  this  decree  tg&insfc  the  estate  of  8,  plaintiff 
was  obatracted  by  the  defendant,  who  was  the 
adopted  eon  of  S,  Plaintiff  sned  the  defendant  for  a 
declaration  that  he  was  entitled  to  execnte  his  decree 
against  the  estate  of  S  in  the  hands  of  the  defendant. 
Held  that  the  suit  must  fail>  inasmnch  as  the 
estate  of  S  was  not  properly  represented  in  the  for- 
mer suit.  8oii9h  Chun^er  Lahiry  v.  Nil  Comtd 
Lahiry,  I,  L,  R„  11  Cale.,  45,  distingnised.  SUB- 
BAITNA  V.  YBNXATAiaiiaHNAN 

CL  Xi.  B.,  U  KacL,  408 


15. 


Soil   as  representative   of 


ikther — Suit  against  •o»—^##tf**.— Where  a  suit 
is  brought  agunst  a  Hindu  son,  personally  and  as 
representative  of  his  father,  to  recover  a  debt  due  by 
the  father,  a  decree  ought  to  be  given  against  his 
'toni  whether  he  has  inherited  any  property  or  not, 
the  result  of  such  a  decree  in  the  case  of  non-inherit- 
ance being  that  it  cannot  be  executed  against  the 
iimi*iaheriting  son.  Bapu  Ji  Avditbam  v.  UMEDiin  ai 
Hathb  Siva  .8  Bom.,  A.  C,  245 


16. 


Sou's  liabiliifffor 


Jaiht^t  debis^Decree  against  legal  representaiires. 
of  a  deceased  debtor — Aeeets, — Where  a  suit  is 
brought  against  the  son  and  legal  representatives  of  a 
'deceased  Hindu  for  debts  contracted  by  the  latter,  the 
Court  ought  to  pass  a  decree,  although  the  deceased 
debtor  may  have  left  no  assets.  Bapvji  v.  Umed" 
bhai,  8  Bom.,  A,  C\,  945,  followed.  LAXLir 
BHAaVAir  v.  TBIBHUTAir  MOTIBAK 

[I.  X<.  B.,  18  Bom.,  653 


17.  ^ 


^—  Suit  against  legal  repre- 
sentative —  Assets  —  Decree  —  Sxeewtion —  Civil 
JProcedmre  Code  (Act  Xir  of  1882),  s.  S62.^A 
plaintiff  is  entitled  to  sue  the  legal  representative  of 
his  deceased  debtor,  and  to  obtain  a  decree  against  him, 
without  proving  tluit  assets  hare  come  into  bis  hands. 
It  is  sufficient  if  there  are  assets  of  which  he  may 
become  possessed.  The  decree  should  mention  that 
it  is  against  the  defendant  in  that  character,  and 
should  be  executed  as  directed  by  s.  252  of  the 
Civil  Procedure  Code,  Act  XIV  of  1882.  Ea^appa 
Cketti  V.  Ali  Sahib,  2  Jfad.,  836,  followed.  On- 
THABiAL  V,  Bai  Shit      .    I.  Ii.  B.,  8  Bom.,  809 

13, Suit  against  heir  for  debts 

of  ancestor— 0)u»«  probandi. — In  a  suit  agaioat 
an  heir  for  debts  of  his  ancestor,  in  the  absence  of 
special  circumstances,  it  lies  upon  the  plaintiff  in  the 
first  instance  to  give  such  evidence  as  woaXA  primd 
/acie  afford  reasonable  trround  for  an  inferenoe  that 
assets  had  or  ought  to  have  come  to  the  hands  of  the 
defendant.  Plaintiff  havinsr  laid  his  foundation  for 
his  case,  it  then  lies  upon  the  defendant  to  show  that 
the  amount  of  such  assets  is  not  jMfficient  to  siktisf y 
tlie  plaintiff's  claim,  or  that  he  was  entitled  to  be 
aati^fied  oat  of  them,  or  that  there  were  no  assets,  or 
rtbat  they  had  been  disposed  of  in  satbf action  of 
other  claims.    Koitala  Uppi  «•  Shanoaba  Vabka 

[8  Mad.,  161 


19.  UAbility.  of  representative 

with  assists  to  account— JfetiM  profits.  -  «^  hen 
,«  party  is  proceeded  against  as  the  representative  of 


BEPREBENTATrTS     OF     DECEASED 

V^BSON— continued. 

a  deceased  judgment-debtor,  and  it  is  proTed  that 
property  which  belonged  to  the  deceased  judgment'- 
debtor  lias  come  into  his  hands,  it  lies  upon  him  to 
account  foi^  such  property  and  to  include  in  hn  ae> 
counts  mesne  profits,  whether  accruing  in  the  shape 
of  rents  or  of  interest.  Abbbuoonnissa  v.  Axxsb- 
ONNI8SA  .         16  W.  B^,  S85 


£0.  Denial   of  assets— I>eer«e 

against  estate —  Costs, — In  a  suit  brought  against  the 
representatives  of  a  deceased  Hahomedan,  alleged  to 
be  in  possesuon  of  his  estate  for  recovery  dE  the 
amounts  of  a  bond-debt  due  by  the  deccaued,  the 
plaintiff  should  first  be  allowed  to  establish  his  ri^sht 
of  suit  against  the  estate*  although  the  defendants 
plead  that  they  possess  no  property  belonging  to  the 
deceased  to  satisfy  the  claim.  Such  a  plea,  if  estab- 
lished, is  one  to  be  regarded  in  framing  the  decree. 
The  decree  in  such  a  case  should  be  for  payment  oat 
of  the  property  of  the  deceased.  And  ordinarily  the 
Court  should  not  direct  payment  of  the  costs  by  the 
defendants  personally,  but  out  of  the  estate.  Madho 
Bah  t.  DoiBUB  Kabul  •  .  2  N.  W.,  440 


2L 


Person  in  posses- 


sion of  estate  fcithomt  assets — Act  Till  of  1839, 
s.  SOS. — The  plaintiff  sued  the  defendants  on  the 
ground  that  they  were  in  possession  of  his  deceased 
debtor's  property.  It  being  found  that  the  defen- 
dants received  no  assets  from  the  deceased, — Seld  the 
suit  was  rightly  dismissed.  If  the  suit  had  simply 
been  againrt  the  defendants  as  heirs  or  personal 
representatives  of  the  deceased,  and  if  they  had 
alleged  that  no  assets  had  come  to  their  hands,  the 
plaintiff  would  have  been  entitled  to  a  decree  against 
them  as  representatives  of  the  deceased  (if  he  had 
prayed  for  such  a  decree),  without  going  to  a  trial 
on  the  question  whether  or  not  the  defendants  had 
assets;  and  in  that  case  he  might  hare  proceeded, 
in  enflorcement  of  his  decree,  under  the  provisions  of 
s.  203,  Act  Till  of  1869.     Iv  thb  kaitbb  op 

THB  FBTITION  OB  HiBALAL  MOOKBBJBB 

[6  B.  Ii.  B.,  Ap.,  lOO 

S.    C.   HBBBA   LaL   MoOKBBJBB   v.  BlOTIICBimBB 

Kvi4>0]na        .        .        .        .'  14W.B»,431 


aa. 


Bepresentatives  of  debtor — 


Eight  to  decree  to  extent  of  assets  against  heirs. — 
A  decree  was  obtained  against  A,  and  on  his  death 
execution  was  taken  out  against  his  widows.  B  came 
in,  and,  alleging  that  A  was  merely  a  benann  holder 
for  B,  applied  to  be  substituted  ror  the  widows  as 
defendant.  Held  that  the  Court  was  not  right  in 
exempting  from  liability  A*b  heirs  to  the  extent  of 
any  assets  which  might  have  come  into  their  hands. 

DOOBOA  SOOBDTJBBB  DbBIA  V.  SOOBJOHOVBB  DbBIA 

[8  W.  B.,  101 


28. 


Ciril  Procedure 


Code,  1859,  s.  208 — Sight  to  have  decree  executed 
out  of  property  coming  to  hands  of  represent  atite. — 
Plaintiff  sought  to  recover  the  amount  of  a  bond  ez^ 
euted  by  the  father  of  the  defendant,  and  prayed  fior 
a  judgment  against  certain  land  which  bdonged  to  the 
defendant's  father  and  the  right  to  which  passed  by 
}  tnocessaontothe^fendu^    JTeM  that  the  plaintif 


•  • 
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DIGEST  OF  CASKS. 


(    7688    ) 


BSFBESENTATryE     OF     DEGBASED 

PERSON— con/tiMfA/. 

WM  entitled  to  a  decree  for  payment  by  the  defen- 
dants of  the  amonnt  of  the  bond  oat  of  any  property 
which  passed  to  them  as  the  representatives  of  their 
father ;  the  plaintiff,  in  execntionof  the  decree,  being 
at  liberty  to  proceed  in  respect  of  the  immoveable 
property,  if  there  should  be  no  moveable  property 
left,  or  if  it  shonld  prove  insufficient  when  sold  to 
satisfy  the  decree.    Batafpa  Chbtti  r.  Aia  Sahib 

[2  Mad.,  8d6 


24. 


Bx9outio%  of 


decree  againti  son — Civil  Procedure  Code,  1859 f 
»,  208—l9tMe*,'-WheTe  the  defendant  in  a  suit  for 
the  payment  of  money  died  before  decree,  his  sons 
were  made  parties  and  a  decree  for  the  debt  dne  by 
the  deceased  was  given  against  them.  In  execution 
of  this  decree,  the  decree-holder  attached  certain 
property  in  the  hands  of  one  of  the  sons,  who  objected 
on  the  ground  that  it  was  his  self -acquired  property. 
Seld  that  the  proper  issues  to  be  determined  w^e 
(1)  whether  the  property  attached  by  the  decree- 
holder  had  formed  a  part  of  the  estate  of  the  deceased 
debtor ;  and  if^  not,  (2)  whether  if  it  was  separate 
property  of  the  son,  that  son  had  misapplied^  any 
property  received  by  him  frotn  his  father,  and,  if  so, 
to  what  extent.    Moobabbe  Sik&h  v.  Pobta&  Singh 

[2  O.  Im.  B.,  180 

25, Eeaponeihilitff  of 

repretentative  —  Eights  of  creditors, — When  a 
defendant  against  whom  a  decree  was  passed  in  his 
representative  capacity  has  made  payments  in  satis- 
faction of  the  decree  to  the  full  value  of  the  property 
of  the  deceased  which  has  come,  or  but  for  the 
default  of  the  defendant  might  have  come,  to  his 
hands,  the  decree  can  no  longer  be  executed,  even 
although  the  decree-holder  may  be  able  to  prove  that 
the  defendant  siiU  has  in  his  possession  property 
which  originally  belonged  to  the  deceased.  If  the 
heir  of  a  deceased  Hindu  or  Mahomedan  has  sold  to  a 
himnfide  purchaser  property  which  he  has  inherited, 
he  is  responsible  for  the  assets  received,  but  the  pro- 
perty cannot  be  followed  in  the  hands  of  the  pur- 
chaser.   Bax  Qolak  Dobbt  v.  Atma  Bbouk 

[12  W.  B.,  177 


2a 


Liahilitg  of  re- 


presentatires — Onus  prohandi — Mode  of  account' 
tuy.— Before  judgment-debtors  can  claim  exemption 
^om  a  decree-holder's  claim*  on  the  ground  that  they 
only  received  a  small  sum  from  their  ancestor's  estate, 
or  that  what  they  have  received  has  been  paid  in  satis- 
faction of  their  ancestor's  debts,  they  should  prove 
and  file  an  inventory  of  the  whole  estate  descended 
to  them,  and  prove  how  it  has  been  applied.  In  a 
claim  of  this  kind,  the  onus  of  proof  is  on  the  judg- 
ment-debtors, and,  on  their  fulure  to  sustain  it,  a 
presumption  arises  in  favour  of  the  decree-holder. 
JooorL  Eibhobb  Singh  r.  Ealbb  Chttbn  Singh 

[25  W.  B.,  224 


27. 


Foyment  of  debt 


to  representative— Sefusal  to  pay  uncertificated 
representative. — The  defendant  gave  a  bond  <m  un- 
stamped paper  to  the  plaintiff's  eldest  brother.  On 
the  obligee's  death,  the  succession  was  disputed,  and 


BEPBEBEIITATIVE     OF     DECEASED 

FEBSOn— co«/ift«ed. 

the  obl'gor  refused  to  pay*  the  subsequent  interest  to 
the  plaintiff.  Eeld  that,  as  the  plaintiff  had  failed 
to  take  out  a  certificate  of  succession  to  the  obligee, 
the  obligor  wss  justified  in  such  refusal.  Held  also 
that  the  plaintiff  could  not  recover  the  stamp  penalty 
from  the  obligor.  Oabttba  Beddi  r.  OuDi  Jana- 
XATTA  Bbpdi.  Gui^i  J anakatta  Gabu  v.  Gabuda 
Bbddi llCad.,  124 

2a Payment  ofdehU 

to  heir  of  deceased  without  certificate — Certificate 
subsequently  granted — Liability  of  debtor — Bom, 
Seg.  Fill  of  X827.—A  defendant  who  is  sued  by 
the  holder  of  a  certificate  of  heirship  to  a  deceased 
Hindu  for  a  debt  due  from  the  defendant  to  the 
deceased  is  at  liberty  to  show,  notwithstanding  the 
certificate  of  heirship,  that  he  has  paid  the  debt  he 
owed  the  deceased  to  the  actual  heir  of  the  latter 
before  the  grant  of  the  certificate  of  heirship.  It 
will  not,  however,  be  sufficient  for  such  defendant  to 
show  that  he  has  paid  his  debt  to  a  person  whom  he 
bond  fide  believed  to  be  such  heir.  Pdbshotax 
Manbdkh  V,  Bamohhod  Pvbbhotak 

[8  Bom.,  A.  0.»  162 


£9. 


Succession   Act 


(X  of  1866),  s,  187—Sindu  Wills  Act  (XXI  of 
1870 J,  s.  9— Estate  of  deoeased  Hindu— Legal  re^ 
presentative— Eight  of  suit.  -  A  Hindu,  who  was  of 
one  of  the  defendants  in  a  suit,  died  leaving  a  will* 
The  executors  appointed  by  the  will  did  not  take  out 
probate ;  and  the  property  of  the  deceased  came  into 
the  possession  of  bis  divided  brothers,  who  were 
thereupon  brought  on  to  the  record  of  the  suit  as  the 
representatives  of  the  deceased  defendant.  A  decree 
was  passed  for  the  plaintiff  by  consent.  The 
mother  of  the  deceased,  who  would,  apart  from  the 
will,  have  been  his  legal  representative,  then  sued  to 
set  aside  the  above  decree,  having  previously 
obtained  a  declaration  that  she  was  entitled  to  the  pro- 
perty of  the  deceased  in  the  suit  against  his  brothers 
above  referred  to.  Held  that  the  plaintiff  was  not 
entitled  to  maintain  the  suit.  -Janaki  v.  Dhanv 
Lall  .      L  li.  B.,  14  Mad.,  454 

80. Certificate 


.  under  Act  XXVll  of  I860— Suit  to  set  aside  certi- 
ficate granted  by  the  Eesident  at  Cochin— Juris' 
diction  of  Foreign  Court — Eight  of  suit, — Defen- 
dant 1,  who  was  domiciled  in  the  Native  State  of 
Cochin,  obtained  from  the  Besident  a  certificate  to 
collect  the  debts  of  the  deceased  kamavan  of  the 
plaintiff's  tarwad.  The  plaintiff,  whose  domicile 
was  the  same  as  that  of  defendant  I,  then  sued  in 
British  Cochin  for  a  declaration  of  his  right  to 
receive  the  interest  accrued  due  on  certain  Government 
promissory  notes,  beiog  the  property  of  his  deceased 
kamavan.  Held  that  the  suit  did  not  He,  and  that 
the  appellant  should  either  have  established  his  re- 
presentative right  by  suit  in  the  Court  of  Native 
Cochin  and  then  applied  to  the  Beudent  for  a 
certificate  or  have  brotight  his  action  against  the 
Government  of  India,  joining  defendant  1  as  a  party, 
to  such  action.    Axmunnt  r.  Ebisbna 

[L  li.  B.,  10  Mad.«  405 
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PBBSON  -eontinued. 
81. 


OF     DECEASED 


Decree  for  main' 


ienance  obtained  by  wife  againtt  her  husband — 
Appeal  bff  husband  against  deere$^  Death  of  wife 
pending  appeal — Legal  representaiire  of  the  de* 
ceased  for  the  purpose  of  the  appeal,  —  K  Hindu 
wife  obtained  a  decree  against  hpr  husband  for  maiu- 
tenance.  He  appealed,  and  while  the  appeal  was 
pending,  the  wife  died  leaving  two  daughters. 
The  question  then  arose  whether  her  husband  or  his 
daug)itrrs  should  represent  the  deceased  in  the  appeal. 
Held  that  the  daughters  of  the  deceased  were  the 
legal  representatives  for  the  purposes  of  the  appeal. 
Hakilal  BkWADAT  «•  Bai  Rrwa 

[I.  Ij.  B.,  17  Bom.,  768 


8a 


'-  Sepresentatiue  of 

insolvent  debior^Ciuil  Procedure  Code  (1882J, 
s.  262— Suit  against  widow  of  insolvent  as  his  legal 
represenfatire,-'The  husband  of  the  defendant  was 
adjudicated  an  infolvent  in  1891,  and  the  usual  order 
was  made  vesting  his  estate  in  the  Ofticial  Assignee. 
He  subsequently  died  without  having  lilod  his  sche- 
dule, and  no  schedule  had  ever  been  filed.  After  his 
death,  a  suit  was  brought  by  a  creditor  against  ths 
def  endHnt  as  the  "  widow,  heiress,  and  legal  represen- 
tative"  of  the  deceased  insolvent,  in  which  suit  a 
decree  was  made  against  her,  "  the  amount  to  be  levied 
out  of  the  assets  of  the  deceased  in  her  hands."  In 
an  application  by  the  defendant  to  have  the  decree 
set  aside  on  the  grounds  that  the  Otticial  Assignee 
was  a  necessary  party  to  the  suit,  and  that  the  decree 
should  have  been  against  him  as  her  husband's  repre- 
sentative, as  his  estate  was  in  his  lifetime,  and  since 
had  continued  to  be,  vested  in  the  Official  Assignee, — 
Meld  that  on  the  deatii  of  the  insolvent  his  widow, 
the  defendant,  became  his  legal  representative  within 
the  meaning  of  s.  252  of  the  Civil  Procedure  Cede, 
and  that  the  existence  of  the  vesting  order  in  no  way 
affected  her  pooition  as  such  representative.  Oreen* 
der  Chunder  Ohose  v.  Mackintosh,  7.  X.  £.,  4  Calc, 
897;  Qirdharlal  v.  Bai  Shiv,  1.  L.  S.,8  Bom,,iB09 ; 
and  hashi  Prasad  v  Miller,  I.  L.  S.,  7  Alh.  752, 
referred  to.  CKANDMriL  r.  Bakkescoitdbrt 
DoBSBB       .  •     I.  Ii.  B«,  22  Calc,  258 


88. 


Death  of  plaintiff 


subsequent  to  decree — Sight  of  survirorship  re*fed 
in  defendant — Effect  on  rested  right  of  plaintiffs 
representative. — A  decree  for  partition  operates  as  a 
severance  of  the  joint  ownership.  Where  therefore  M, 
%  minor  and  only  son,  by  his  next  friend  sued  his 
father  and  certain  alienees  of  the  family  property  for 
partition  and  obtained  a  decree,  and  subsequent  to 
decree  and  pending  appeal  the  plaintiff  died,  and 
Jf's  mother  was  brought  on  the  ncord  ss  deceased 
plaintiffs  legal  representative,—  Held  that  any  right 
of  sun  \\  orship  which  the  defendant  might  have  had,  if 
the  plaintiff  bad  died  before  decree,  was  extinguished, 
and  did  n*  t  affect  the  rights  of  his  mother,  who 
properly  represented  him.  Subbakata  Min)ALi  t). 
Makika  Af  udau    .        .    L  Ifc  B.9 19  Mad.,  846 


84. 


judgment-debtor    leaving 

possession — Sons  not  parties 

oeedings — Sale  in  execution  after  Judgment-debtor^s 


— Death     of     the 

minor  sons — Widow  in 
to    execution   pro» 


BEPBE8ENTATIVE    OF     DECEABBD 

"PSSB&OtSi— concluded. 

death — Minor  sons  represented  hg  their  mother  and 
guardian  on  record — Purchctse  ofjudgment-dehtot^e 
interett  bg  decrec'holder — Subsequent  suit  bg  some 
to  recover  the  property — Civil  Procedure  Code 
(1859),  s,  210— Civil  Procedure  Code  (1882),  s.  234. 
—Under  s.  210  of  the  Civil  Piooednre  Codo  (Act 
YIII  of  1859),  an  execution  sale  of  the  property  of  a 
deceased  judgment-debtor  was  binding,  if  the  estite 
of  the  deceased  was  sufficiently  represented  quoad 
such  property.  A.  Hindu  judgment-debtor  die^ 
leaving  a  widow  and  two  sons,  who  were  minors.  Hia 
^idow  was  placed  on  the  record  as  his  heir,  and  not 
his  sons.  Certain  property  of  the  deceased  waa  sold 
in  execution.  The  sale  certificate  issued  to  the 
purchaser  stated  that  he  had  purchased  the  right, 
title,  and  interest  of  the  judgment  debtor  in  the  pro- 
perty. In  a  suit  subsequently  brought  by  the  sons, — 
Held  that  th<'y  were  bound  by  the  sale.  The  wiiknr 
of  the  deceased  judgment-debtor,  who  as  natural 
guardian  of  the  minor  sons  was  in  possesnon  of  the 
property,  was  upon  the  record,  and  it  was  dear  that 
it  was  the  interest  of  the  judgment-debtor,  and  not 
that  of  the  widow,  that  was  intended  to  be  sold. 
AoHUT  Bahohandsa  Pal  «.  Manjvnath  Vbheat- 
NABNAPPA    .  .    L  I«.  B.»  21  Bom.,  680 

Bl^-BALE. 

See  CoxTBAor— Brbaoh  ov  Co^ttbaot. 

[L  li.  B.,  24  Calo.,  124, 177 

I.  Ii.  B,  19  AIL,  68S 

I.  1m.  B,  25  Calaf  605 

I.I«.B,2dMad.,I8 

See  Cabbb  uitdbb  Salb  nr  Exsourioir  ow 
Dbo&bb— Bb-salbs. 

of  goods,  Notioe  of— 


See  COHT&AOT  AOT,  8.  73. 

116  B.  I..  B,  276 


BESCUE. 


See  ESOAPB  from  Cvbtodt. 

[21 W.  B,  Or..  22 

18  W.  B,  Or.,  76 

I.  la.  B.,  11  Mad«,  441 

BE8EBVOIB 

See  Pbkal  Codb,  s.  277. 

[L  Ii.  B,  2  Gala,  888 

BBSIDENCE. 

See  Ca8B8  vhbbb  IireoxiTKrT  Act,  b.  6. 

See  Ca8B8  uvdbb  Jitbibdiotioh— CAirau 
o7  JuBiBDionoir— DwBLLiva  oB  Cabby- 

JUG     ON   BUBINBBS    OB    WobKDIG   lOB 

Gaot. 

See  LuvATid     .    2  B  la.  B.,  A.C.,  246 

[I.  Ii.  B.,  24  Gala,  188 
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DIGEST  OF  CASES. 
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XEBWiENCE—eonelMded. 

See  Bboogkizavob  to  Ebsp  Pbaob. 

[I.  Ik  B«,  24  Gala,  844 

I.  li.  Bw,  6  A1L»  26 

L  I<.  B.,  11  Galo.,  737 

I.  li.  B.,  12  Calc,  188 

I.]j.B..14AU.,49 

1. 1».  B.9  28  Bom^  82 

See  Sbcubitt  vob  Costb—Suitb. 

I.  Ii.  B.,  8  Bom.,  227 
'[.  If.  B.«  9  Bonu,  244 

See  Cabbs  tjvdvr  Small  Caitbb  Coubt, 

HoTirSSIL— JUBISDICTION— DWBLLI  N  Q 
OBCaBBTIVGOK  BUBUrBSB. 

—  Condition  for — 


1 


See  Will— CovBTBvcnov  12  B.  I«.  B%»  1 

[14  B.  Ii.  B.»  60 
I.Ii.B.,20Calo.,16 

—  Ck>nstriictiye— 

See  FoBBiGK  CorBx,  JuDaiisirT  op. 

[I.  Xu  B.,  20  Mad.,  112 

Proximity  of— 

See   Cbbtdioatb   ov  Adhihibtbatiok— 
IsBUB  or,  AirD  BiOHT  TO,  Cbbtipicatb. 

[I.Ii.B.,4Calo.,411 

—  Bight  of— 


See  Casbb  inn>BB  Hiirsu  Law — Family 

BWELLUfG-HOUSB. 

See  Hindu  Law — Maiitcbvakob— Bight 
TO  MAiirrBVAVOB— Widow. 

[12  B.  1m  B.,  288 

Ii.  B.,  I.  A.,  Sup.  Vol.,  208 

W.  B.,  1864, 8 

I.  Ii.  B.,  8  Bom.,  44,  872, 416 

Ii.  B.,  6  I.  A.,  114 

I.  Ii.  B.,  4  Bom.,  261 

I.  Ii.  B.,  18  Bom.,  218 

L  Ii.  B.,  14  Bom.,  490 

I.  Ii.  B.,  16  Bom.,  286 

I.  Ii.  B.,  22  Bom.,  62 

See  HiUDU   Law— Will— Conbtbfctioh 
OT  Wills -Pebpbtuitibb,  Tbubts,  Bb- 

QUBSTB  TO  A  CLASS,  AND  BeMOTBNBBS. 

[L  Ii.  B.,  16  Bom.,  648 
—  Stipulation  as 


See  Bbstitution  op  Conjugal  Bights. 

[L  Ii.  B.,  17  Calc,  670 

BS8I8TANCE    OB  OBSTBUCTION   TO 
XSXBCUTION  OF  DECBEE. 

See  Affbal  -  Obdbbs. 

[I.  Ii.  B.,  21  Bom.,  892 

X.  Ii.  B.,  22  Calo.,  880 

2  B.  L.  B.,  A.  C,  808  note 

W.  B.,  1864,  Mis.,  24 

1 W.  B.,  140 

6  Mad.,  188 

18W.B.,264 

21 W.  B.,  89 

I.  Ii.  R,  16  Mad.,  127 


BBSISTAITGE    OB   OBSTBUGTIOIT  TO 
EXEGUTION  OF  T>BGEOESK -coiUinued. 

See  Ldotation  Act,  1877,  abt.  11. 

[I.  Ii. B.,6 Bom., 440 
I.  Ii.  B.,  8  Mad.,  82 

^  See  Lihitation  Act,  abt.  144— Adtbbbb 

POBSBSSiON     «    I.  Ii.  B.,  18  Bom.,  87 

See  Limitation  Act,  1S77,  abt.  167. 

[I.  Ii.  B.,  6  Galo.,  881 

LIi.IU,6  Mad«,ll8 

I.  Ii.  B.,  11  Bom.,  478 

I.  Ii.  B,,  18  Mad.,  604 

See  Limitation  Act,  1877,  abt,  179— 

PbBIOD       VBOM      WHIOH        LllflTATlON 
BUNB- CONTINCTOUS  PBOOBBDINGS. 

[L  Ii.  B.,  16  Bom.,  294 

I.  Ik  B.,  20  Bom.,  176 

I.  Ii.  B.,  24  Bom.,  846 

See  Mamlatdabs  Coubtb  Act,  b.  17. 

[I.  Ii.  B.,  14  Bom.,  167 

See   Onus   op   Fboop— Possession   and 
Pboop  op  Title. 

[L  Ii.  B.,  10  Galo.,  60 
I.  Ii.  B.,  22  Bom.,  967 

See  Pbnal  Codb,  s.  183. 

[I.  Ii.  B.,  16  Bom.,  664 

L  Ii.  B.,  26  Galo.,  274 

L  L.  R,  21  Mad.,  78 

See   Salb  in   Execution  op  Dbobbx-*- 
Objbotion  to  Salb. 

[I.  L.  B.,  8  Galo.,  729 


1. 


Application  by  deoree -holder 


on  obstruction  being  mAde  ^Monfh^Enfflieh 
calendar — Civil  Procedure  Code,  1859,  e,  226,-^ 
The  word  <'  month"  in  a.  226  of  the  Code  of  CivU 
Procedure  means  a  month  according  to  the  English 
calendar.  An  applicant  under  that  section  had  a 
dear  calendar  month,  exclusive  of  the  day  of  dispos- 
session, within  which  to  prefer  his  application. 
Dadtt  talad  Anbab  v.  Baloouda  bin  iShankab- 
APPPA  .        ...       •    6  Bom.,  A.  G.,  89 


2. 


Civil    Procedure 


Code,  1859,  e.  226— Procedure.- The  Court  could 
not  be  put  in  motion  under  s.  226  of  the  Code  of  Civil 
Procedure  without  an  application  from  the  drcre6* 
holder  under  that  section.    In  tbb  hattbr  op  Mah- 

TAB  EOOXABBB     .  .  .     19  W.  R.,  62 


8. 


Bemedies  of  decree-holder 


— Obstruction  in  execution  of  decree — JJecreC' holder. 
Option  of,  to  proceed  under  #.  3''^8  or  by  a  separate 
tuii,^^,  828  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882>  does  not  make  it  obligatory  on  a  decree- 
holder,  who  is  obstructed  in  execatiou  of  the  decree 
to  pursue  his  remedies  under  that  section.  Conse- 
quently his  failure  to  do  so  does  not  prevent  him 
Ttom  proceeding  against  the  defendant  by  a  regular 
suit.    Baltant  Santabak  r.  Babaji 

[I.  L.  B.,  8  Bom.,  608 

This  was  the  case  under  s.  220  of  Act  VIII  of 
1859.    JiraxoHVN  Tbwabbb  v.  Buldbo  Naib 

[3  Agra,  162 
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BE8I8TANCE    OB   OBSTBTTCTIOSf   TO 
EXECUTION  OP  DECBEE— coii^tii«0<2. 

4.    •  Proof  of  obstruction— C»ct7 


Procedure  Code,  1859,  #*.  5:85,  j?j27.— In  order  to 
bring  a  caae  under  as.  226  and  227  of  the  CWil 
Procedure  Code,  1859,  it  was  necesBary  to  show  that 
obstruction  had  been  offered  arising  from  the  circum-* 
'ktance  that  lands  had  been  taken  which  were  not  in- 
cluded in  the  decree.  Pbaitkath  Boy  Chowphbt 
V.  Pbbovath  Bot  Chowdhbt       .    8  W.  B.,  398^ 


6: 


Procedure— Cfrt7       Procedure 


Code,  1869,  ss.  226,  227— Obstruction  in  execution 
of  decree  for  immoveable  property'*— Procedure  to 
be  observed  where,  while  execution  of  a  decree  was 
going  on  against  immoveable  property*  the  decree- 
holder  alleged  that  he  was  obstnicted  in  getting 
'possession  of  certain  lands  included  in  the  decree. 
Bbojo  MoHrv  Sutpuity  «.  Shooda  Mouse  Dabeb 

[8W.  B^79 


6. 


Objection    to  in- 


vestiffation  by  Ameen  under  order  of  remand — Civil 
Procedure  Code,  1869,  se.  226,  j8j87.— Where  the 

.order  of  remand  directed  th(  lower  Court  to  as- 
certain from  the  settlement  chittahs  the  situation  of 

'the  lands  in  dispute,  and  the  chittahs  were  f  ?und  not 
to  give  the  expected  information, — Held  that  the 
Judge  should,  when  the  Ameeu's  investigation  was 
tibjected  to,  hav«  proceeded  nnder  ss.  226  and  227  of 
Act  VIII  of  lb 59  and  allowed  both  parties  to  adduce 
proofs  of  their  daims.  Shadhoo  Svbak  v.  Bhtgooo 
IjA£L  .         .         •         .         •     12  W, B«9  98 


7. 


Power  of  Courts— Ct«t7  Pro- 


eedure  Code,  1877,  ».  Sj8P.— The  power  given  by 
s.  329  of  the  Civil  Procedure  Code  to  make  such 
order  as  the  Court  shall  see  fit  must  be  construed  with 
regard  to  the  circumstances  in  respect  of  which  the 
power  is  to  be  exercised.  An  order  under  s.  829 
should  be  the  result  of  the  fact  that  the  defendant 
ia  the  suit,  who  is  precluded  by  the  decree  from  dis- 
puting plaintiff's  right,  unjustly  instigates  a  third 
party,  who  has  no  real  interest  in  the  property,  to 
^prevent  the  plaintiff  from  getting  the  benefit  of  his 
execution.  A  Court  has  no  power  under  this  section 
to  determine,  as  between  the  judgment-creditor  and  a 
third  party  obstructing  the  execution  of  the  decree, 
important  questions  on  the  merits  which  are  wholly 
nnconuected  with,  and  cannot  be  affected  by,  the  fact 
that  the  obstruction  is  made  at  the  instigation  of  the 
defendant.    OoTi2n>A  Naib  v.  Kbsata 

[I.  Ij.  B.,  8  Mad^  81 


8. 


Civil    Procedure 


Code,  J882,  M.  831  and  $47— Civil  Courts  Act, 
Hadrati  1878,  s.  J 2^ Jurisdiction — Claim  below 
ordinary  pecuniary  limit. — A  Court  executing  a 
decree  obtains,  by  virtue  of  s.  831  of  the  Code  of 
'Civil  Procedure,  a  special  jurisdiction  which  enables 
it  to  try  a  claim  of  which  the  value  of  the  subject- 
matter  falls  below  the  pecuniary  limit  of  its  ordinary 
jurisdiction.  By  virtue  of  s.  647  of  the  Code  of  Civil 
^Procedure,  a  superior  Court  may,  for  suffident  cause, 
transfer  a  claim,  registered  under  s.  881,  to  a  subor- 
dinate Court  for  trial.    Sithalakshi  v.  YYTHiLiirGA 

[I.  I«.  B»,  8  MaoL,  548 


BESISTANCE    OB   OBBTRITCTION  TO 
BXECUTIOir  OP  T>KCB:ESB— continued. 


9. 


Person  put  into  formal  pes* 


session -CtvtZ  Procedure  Code,  1869,  s.  229  and 
s,  224 — Execution  of  decree  for  possession,— Tht 
provisions  of  s.  22^  of  the  Code  of  Civil  Procedure, 
1859,  are  not  applicable  to  the  case  of  a  person  pat 
in  possession  of  land  under  a  decree  in  the  manner 
prescribed  by  s.  224  of  the  same  Code.  Uukibh 
Fbbshad  V,  Jtkishitn 

[1 TS.  W.,  184 :  Ed.  1878,  SIS 

10,    Bon&   fide  claimant  other 

than  debtor— C«vt7  Procedure  Code,  1859, 
s.  229.— Under  s.  229,  a  bond  fide  claimant  other  thsn 
the  defendant,  obstructing  the  execution  of  tbe 
decree,  instead  of  beiug  looked  upon  as  an  iutervenor, 
must  be  regarded  as  one  of  the  substantial  parties  to 
the  suit.  Dhibaj  Mahtabohajtd  v.  Nadueoov- 
hissaBbbbb  •        •    4W.B.83 


XL 


Obstruction  otherwise  than 


to  officer  of  Court—  Ctrt7  Procedure  Code,  1869, 
s,  229 — Mesisting  execution  of  decree — Jurisdiction* 
— A  and  £  obtained  a  decree  for  possession  of  lsn<i 
against  C,  On  their  proceeding  to  execute  their  de- 
cree, D,  who  was  in  possession^  presented  a  peti- 
tion to  the  Munsif,  complaining  tJiat  they  were 
thereby  attempting  unlawfully  to  interfere  with  his 
possession.  The  case  was  triced,  on  remand  from  the 
Judge,  as  a  suit  under  the  provisions  of  a  222 
of  Act  VIII  of  1859.  Held  per  Jacxsov,  J.,  that  ai 
the  decree-holder  had  not  complained  that  the  officer 
of  the  Court  had  been  obstructed  or  resisted  by  the 
claimant,  the  case  did  not  fall  within  s.  229  of 
Act  YIII  of  1859  s  and  therefore  the  Court  had  not 
jurisdiction  to  take  summary  cognisance  of  the  csbc. 
Bubal  Sing  Cbowdujiy  v.  Bbhabilal 

[1  B.  L.  IL,  A.  C.  206: 10  W.  R,  818 

12. Eight  to  question  legality  of 

decree—"  Claimant^'  under  Civil  Procedure  Codt, 
1859,  s,  229,— In  claims  arising  under  s.  229  of 
Act  VIII  of  1869,  there  was  nothing  to  prevent  the 
«  claimants  "  from  questicming  the  legality  of  the  de- 
cree obtained  by  the  decree-holder  against  the  jno^' 
ment- debtor.  Mahoxbd  Ali  Ebak  «.  Kaxttvdxb 
AiiKbah         ....        4W.W.,81 


18. 


Question  for  trial— ri</«7 


Poesession — Cixil  Procedure  Code,  1869,  ss. 
230— Procedure.— Jjn  suits  framed  under  the  pron- 
sions  of  ss.  229  and  2S0  of  Act  YIII  of  18&9' 
the  question  of  title  is  to  be  tried,  and  not  the  mere 
question  of  bond  fide  possesdon.  The  matter  in 
dispute  is  to  be  investigated  in  the  same  mft^n^ 
and  with  the  like  powers,  as  if  a  suit  for  the  fO- 
perty  had  been  instituted  by  the  appeUant  againn 
the  decree-holder.  Buoha  Bab  v.  P»»"«?S 
Dtal 2N.W.,26a 


14. 


Civil  Procediff* 


Code,  1869,  ss.  229,  2SO^quesiion  of  tiae--^ 
Held  that  the  principle  of  the  Full  Bench  ruling  in 
Padha  Pyari  J)ebi  v.  Habin  Chandra  Chowdhr^* 
6  3.  L.  P.,  708 :  18  W.  S>,  P.  J?.,  ^^»-*^^ 
suit  under  s.  280  of  the  Code  of  Civil  Proce- 
dure must  be  treated  as  an  ordinary  suit  for  the  re- 
covery of  property,  and  that  the  whrie  question  oi 
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BBSISTAKCB   OB    OBSTBITCTIOK   TO 
EXXSCUTIOSr  OF  I>ECKEE— continued. 

title  between  the  particB  ovgbt  to  be  gone  into*— 
ia  eqnally  applicable  to  a  case  under  a.  229. 
ABDOOS  SOBHAN  V,  BSAHVA  Dbo  Nabaik 

[14  W.  B.,  140 

Contra,     Talbb     HossEnr    Ehan    r.   Oooboo 
PxbshadBot      •  .    20W.  B.,  57 


16. 


Purchaser     of 


vnder'ienure — Plea  of  ZimtVa^i on.— Where  a  decree- 
holder  fionght  to  execute  his  decree  against  an  nnder- 
tenure  which  had  been  sold  for  arrears  of  rent,  and 
the  purchaser  objected  on  the  plea  of  limitation, — 
Held  that  the  purchaser,  being  no  party  to  the  suit, 
was  not  entitled  to  contend  that  execution  was 
barred:  he  could  only  be  heard  under  s.  229 
or  8.  280,  Act  VIII  of  1869;  and  if  under  the 
former,  a  very  wide  discretion  could  be  exercised  by 
the  Court.  Mohesh  CBirimBB  Bakebjeb  v. 
Chuvdba  MOKSB  Debia  9W.  B.,  486 


16. 


Order  on  application  made 


after  time  limited— C«w7  Procedure  Cede,  18d9, 
M.  k29,2Bl  ^  Eight  to  hringjreth  «»t7.— The  holder 
of  a  deeree  for  lapd,  having  been  resisted  in  obtain- 
ing possession  thereof  by  a  person  other  than  the 
defendant  claiming  to  be  in  possession  of  such  land 
on  his  own  account,  complained  under  Act  YIII  of 
1859  of  such  resistance  to  the  Court  executing  the 
decree.  The  Court  rejected  such  application  on  the 
ground  that  it  had  been  made  after  the  time  limited 
by  law.  Meld  that  the  order  rejecting  such 
application  could  not  be  regarded  as  one  under 
B.  ^29  of  Act  VIIl  of  1869,  which  would  under 
8.  28  L  preclude  such  decree-holder  from  instituting 
a  suit  against  such  person  for  such  land.  Bbbi 
Pbabad  «.  Lachmak  Pbasad  I.  Xi.  B»  4  AIL,  181 


17. 


Nature    of  Investigation — 


Citil  Procedure  Code,  1869,  t,  229^Suhject'matter 
of  tuit  —  Execution — Appeal  —  District  Judge, 
Jurisdiction  of, — The  plaintiff  obtained  a  decree 
against  T,  A,  and  J  in  a  suit  the  subject-matter  of 
which  exceeded  fi5,000,  and  in  part  execution  thereof 
attached  property  worth  less  than  that  amount.  D 
liaving  resisted  the  execution  of  the  decree,  the 
plaintiff's  claim  was  numbered  and  registered  as 
a  suit  under  s.  229  of  Act  VIII  of  1869.  TTpon 
investigation,  the  first  class  Subordinate  Judge  made 
an  order  staying  execution  of  the  decree.  The  plain* 
tiff  appealed  to  the  District  Judge,  who  held  that  no 
appeal  lay  to  him,  as  the  subject-matter  of  the  ori- 
ginal suit,  out  of  which  the  execution  suit  arose, 
exceeded  R6,000.  The  plaintiff  appealed  against 
this  decision  to  the  High  Court.  Held  that  the  in- 
vestigation of  a  claim  under  s.  229  of  Act  YIII 
of  1869  was  not  to  be  regarded  as  a  fresh  suit,  but 
was  merely  a  continuation  of  the  original  suit,  and 
that  there  was  therefore  no  appeal  against  the  order 
in  question  to  the  District  Judge.  Batloji  Tamaji 
V,  Dbolpa  Kagbv        .       I.  Ik  B.»  4  Bom.,  128 

Contra,  MnrrAmcAL  p.  Cbibvaita  OotrBDBN 

[I«  Ii.  B.,  4  Mad.»  220 

in  which  it  was  held  that  such  a  claim  was  a  fresh 
suit,  and  not  a  continuation  of  the  suit  in  which  the 
claim  had  been  made. 


BESISTANCB    OB   OBSTBUCTIOK   TO 
(^  £X£CUTIOK  OF  BJBCBEE— co«^tf>«e(2. 


18. 


Question    of  poBBesBion^ 


Ctf.i7  Procedure  Code  (Act  XIV of  1882J,  s.  831 
— Investigation  under  that  section— Question  of 
title—The  investieation  of  claims  under  s.  831  of 
the  Code  of  Civil  Procedure  (Act  XIV  of  1882)  is 
not  limited  to  the  fact  of  possession.  Any  question 
of  title  arising  between  the  contending  parties  in 
connection  with  their  right  of  possession  may  be 
finally  determined  in  such  iuvestigation  as  in  an 
ordinary  action  of  ejectment.  Moulakhak  v. 
OoBXEHAir    .        .        ,    L  Ii.  B.,  14  Bom.,  627 


19. 


Civil  Procedure  - 


Code,  ss.  IS,  278,  SSl-Munsif,  Jurisdiction  of— 
The  plaintiff,  having  obtained  a  decree  for  possession 
of  certain  land,  applied  for  execution  by  delivery  of 
possession,  whereupon  a  third  party  filed  an  ob- 
jection in  the  Court  of  the  Munsif  that  he  held  a 
prior  decree  for  possession  of  the  same  ]and>  and 
therefore  the  plaintiff's  decree  was  incapable  of 
execution.  This  objection  was  allowed,  and  the 
plaintiff  then  sued  for  establishment  of  his  right  to 
possession  of  the  land  jointly  with  the  objector, 
making  the  former  judgment-debtor  and  the  objector 
defen&nts  to  the  suit.  The  Subordinate  Judge  in 
first  appeal  held  that  the  Munsif  had  acted  under 
s.  381  of  the  Code  of  Civil  Procedure,  and,  applying 
s.  18  of  the  same  Code,  dismissed  the  plaintiff's  suit. 
The  plaintiff  then  appealed.  Meld  that  circum- 
stances did  not  exist  to  give  the  Munsif  jurisdiction 
to  act  under  s.  831,  and  that  his  order  must  be  taken 
to  have  been  made,  as  it  purported  to  have  been 
made,  under  s.  278.  Bvhal  Singh  Chotodhrv  v. 
Behari  Lai,  1  P,  X.  /?.,  A,  C,  206,  referred  to. 
The  scope  and  application  of  s.  381  of  the  Civil  Pro- 
cedure Code  commented  upon.  Mahabib.Pbasab 
r.  Pabha        •        •         .    L  Ii.  B.,  14  AIL,  417 


20. 


Ciril  Procedure 


Code,  ss,  828,  831—  Obstruction  offered  hy  a  tenant 
— Decree  for  partition—  "Possession,  Decree  for, — 
Obstruction  was  cffered  to  the  execution  of  a  decree 
for  partition  of  certain  property  by  a  person  claiming 
to  be  entitled  to  occupy  part  of  the  land  in  question 
as  a  mulgeni  tenant.  The  decree-holder  presented  a 
petition  to  the  Court  under  the  Civil  Procedure  Code, 
s.  328 :  this  petition  was  rejected,  and  the  claim  was 
not  numbered  and  registered  as  a  suit.  Held  that 
the  decree  for  partition  was  a  decree  for  possession 
of  property  within  the  meaning  of  the  Civil  Pro- 
cedure Code,  s.  8:;8 ;  and  that  that  section  was  not 
rendered  inapplicable  by  the  fact  that  the  obstructor 
claimed  to  be  a  mulgeni  tenant.  Qopala  •?.  Fbb- 
VAimEB  .    I.  Ii.  B.,  16  Mad.»  127 


21. 


Decree  in  poBsessory  suit 


— Ctr»7  Procedure  Code,  1869,  s.  230— Decree  in 
suit  under  Act  XIV  of  1869,  s.  16,-  A  had  been 
dispossessed  of  certain  land  in  execution  of  a  decree 
which  B  had  obtained  in  a  suit  against  C  under 
-ft.  16,  Act  XIV  of  1869.  A  applied,  under  s.  230, 
Act  YIII  of  1869,  to  recover  the  land.  Eeld  the 
decree  obtained  by  B  was  a  decree  within  the  mean- 
ing of  s.  230  of  Act  YIII  of  1869,  and  therefbre  A 
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SESIBTASrCE    OB    OBSTBUCTIOK  TO 
EXECUTION  OF  "DECEXSE—coniiuued. 

bad  rightly  applied  under  that  aection.  Brahma 
Kati  Db8I  v.  Bajkkat  Sibdab 

[4  B.  Ii.  B.,  F.  B.,  84 

S.  C.  Bbohmo  Motbs  Dabbb  t^.  Bubkut  Sibdab 

[12  W.  B^  F.  B.,  26 

Contra,  OoBiHD    Chvkseb  Bagpeb  v,  Gosno) 
Obobb  MuvsiTL   ....    7W.  B.,  171 

22. Defiondants  disposBessed  in 

ezecatiozif  Objection  by  —  Civil  Procedure 
Code,  1869,  $,  SSO.^Q.  280,  Act  YIII  of  1859,  does 
not  aathorize  the  registry  as  a  suit  of  objections 
by  defendants  or  purchasers  from  defendants  dis- 
possessed of  immoveable  property  in  execution  of 
a  decree,  and  disputing  the  right  of  the  decree-holder 
to  be  put  into  possession  of  such  property.  HuBO 
Pbbbhad  Bot  v.  Bax  Locbxth  Muitpul 

[6  W.  B.«  148 

28.  Claimant  to  right  of  way 

over  land  taken  in  execution— CtrtZ  Proce- 
dure Code,  1669,  s.  230,—  A  plaintiff  claiming  a  right 
of  way  over  land  taken  possession  of  in  execution 
of  a  decree  could  not  intervene  under  s.  2;50,  Act 
YIII  of  1869,  but  had  to  bring  a  regular  suit  to 
establish  his  right.    Nobih  Choitdbb  Mozooscdab 

«.  JUTADHABBB  HOLDAB  .     2  W.  B.,  289 


24. 


Person   other  than  defen- 


dant as  to  particular  portion  of  land  in  dis- 
pute—CtvtV  Procedure  Code,  1859,  s.  230 -Suit 
on  disposaeesion  hif  Ameen — Caute  of  aHion,  period 
from  which  it  adruee.—S,  280,  Act  VIII  of  1859, 
was  applicable  to  the  case  of  a  person  who,  though 
personally  the  defendant  in  the  original  suit,  was 
legally  other  than  the  defendant  as  regards  the 
particular  portion  of  land  in  dispute  in  execution. 
Where  an  Ameen  was  appointed  to  measure  and 
give  possession  of  land  in  execution  of  a  decree,  the 
one  month  allowed  for  preferring  a  claim  under 
that  section  must  be  calculated  from  the  date  when 
the  Ameen  gave  over  possession,  and  not  from  the 
date  of  bis  final  report  Kabheekath  Dobs  v, 
Bhowahbb  Dobseb        .    W.  B.,  1864,  Mis.»  18 


25. 


Intervenor— Parfy  to  euit^ 


Bight  to  appl,v  Under  Civil  Procedure  Code,  1869, 
9.  230, — D  having  sued  to  recover  possession  of 
certain  lands,  P  intervened,  and  D's  claim  was 
decreed  without  prejudice  to  P's  rights.  In  execu- 
tion of  that  decree,  D  took  possession,  and  there- 
upon P  applied  to  be  heard  under  the  provisions  of 
s.  280,  Act  VIII  of  185  K  Meld  that,  having  been 
a  party  to  the  decree,  P  hsd  no  remedy  under  that 

law.  BAVGOPAL  ChUOKBBBDTTY  v.   PoOBHACHnr'- 

dbbBahebjbb  .    12W.  B^475 


26. 


Possession   by  receipt  of 


rent  —  Personal  oerupaiion  —  Civil  Provedure 
Code,  1869,  <•  j350.— Possession  by  receipt  and  en- 
joyment of  rent  is  as  Rood  in  law  as  actual  occupa- 
tion, and  s.  230,  Act  YIII  of  1&63.  was  not  restricted 
to  cases  of  personal  occupation.  BHrnuB  Sibcab-v. 
Shah  Mavjbb   .  .      15  W.  B.,  70 

27. Objector  with  bonft    fide 

iAX^-'Bight  to  apply  under  Civil  Procedure  Code, 


BEBISTASrCE  OB  OBSTBUCTIOXT 
BXECXXnOH  OF  DSCBBE -eoniin^tf  dL 

1869,  8.  230.— An  objector  who  did  not  clum  to  be 
in  possess'ou  ''on  lus  own  account,  or  on  accoaiit  of 
some  person  other  than  the  defendant,''  but 
sole  ground  of  intervention  was  that  he  hdd  i 
fide  title  derived  from  the  defendant,  was  not 
titled  to  be  heard  under  s.  230.  Kusjrr  Au  KsAX 
V,  Shib  Shuitkub  Shuhayb.  Kubim  Bitksh  w. 
SmB  Shuhkub  Shuhatb       .    W.  B.,  1864^  884 


28. 


Claimant  to  possesaian. 


through  mortgagee— iSt^iU    to  apply 
Civil  Procedure  Code,  1859,  e,    230.---r 
through  a  mortgagee  is  sufficient  to  bring  a  daim 
under  this  section.    Abgvb  Axi  v.  Asana  Au 

[20  W.  B.,  878 


• Party  not  in  actual  oceupi^ 

tion  of  land— J2t^A<  to  benefit  of  e.  230,  Civil 
Procedure  Code,  1859.— A  party  who  has  parted 
with  the  actual  occupation  of  land  to  another,  was 
not  thereby,  as  an  absolute  rule  without  restriciioQ, 
barred  from  taking  advantage  of  Act  VIII  of  1859« 
B.  230.  Babeb  Mashub  Dutt  r.  NwD  Lakk 
HojooxsAB       •        •        .        •   22'W.B^128 


80. 


Mortgilgee  in  possession — 


Civil  Procedure  Cede,  1877,  s,  332 — JSsemtiou  of 
decree— Act  VIII  of  1869,  e,  fM—EepeaU—A 
mortgagee  who  is  in  possession  of  the  mortgaged  pro* 
perty  under  the  mortgage  is  in  possession  "  on  his  own 
account"  within  the  meaning  of  s.  280,  Act  YIII  of 
1859,  and  s.  832  of  Act  X  of  1877.  Where,  in  piu> 
suance  of  an  order  made  in  the  execution  of  a  decree 
while  Act  YIII  of  1859  was  in  force,  certain  persona 
were  dispossessed  of  certain  property  after  that  ici 
was  repeUed  and  Act  X  of  1-^77  came  into  force,  and 
such  persons  applied  under  s.  382  of  Act  X  of  1S77 
to  be  restored  to  the  possession  of  such  property  on 
certain  of  the  grounds  specified  in  tha^  sectiun, — 
Held  that  such  persons  were  entitled  to  the  benefit 
of  that  section.  A  person  claiming  under  s.  382  of 
Act  X  of  1877  need  not  pi-ove  his  title,  but  only  the 
fact  of  possession.   Shak-uddik  v.  Lochav  SnreH 

LL  L.  B.,  2  AIL,  84 


81. 


ISfature  of  evidence  requi- 


site—PoMe^toa  and  diepoaeeteion.  Proof  of— 
Civil  Procedure  Code,  1869,  e.  230.— To  entiUa  a 
party  to  come  in  under  s.  230,  Act  VII I  of  1859,  by 
petition,  and  have  his  case  tried  in  like  manner  aa  if 
he  had  paid  full  stamp  duty  on  a  regular  plaint*  ho 
must  prove  that  he  was  in  possession  of  the  land  in 
suit,  and  was  dispossessed  by  another  partv,  alleiiing 
the  land  to  form  part  of  land  decreed  to  bim.  Nbb& 
Madhvb  buTT  V.  Badha  MoauK  .  8  W.  B.,  206 


82. 


Failure  to  show  disposses- 


sion—Ctot7  Procedure  Code,  1869,  e.230-iiuU  to 
confirm  poeaeuion, — Where,  in  an  application  pro- 
fessedly under  the  provisions  of  s.  230.  Act  VIII  of 
1859,  plaintiff  affirmed  that  he  was  in  possession  and 
surd  to  have  his  rights  affirmed,— JTis/if  that,  as  plain* 
tiff  was  not  dispossessed,  he  had  no  cause  of  actioov 
and  that  he  was  not  entitled  to  be  heard  ;  nor  had 
the  Court  j  urisdiction  to  hear  and  determine  hif . 
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BE8ISTANCS    OB   OB8TBUCTIOH   TO 
EXSCUTIOH  OF  BISCBSE— con/tM«M;. 

under  the  extraordinary  proTisions  of  that  Bection. 
Ealbb  Nasaik  SnaH  v.  Psotafghuitder  Bubooah 

[12  W.  B.,  231 

83. DisposBession,  Evidence  of 

'—Suffletenrif  of  proof — Planiinff  bamboo  and 
making  proclamaUon — Civil  Protedure  Code,  1859, 
9,  230,—  Planting  a  bamboo  and  making  proclama- 
tion to  the  occupants  of  an  estate  that  it  has  been 
adjudged  to  some  other,  is  sufficient  dispossession  of 
a  landlord  to  warrant  him  in  applying  to  the  Court 
under  s.  280.  Colleotob  ov  Bogba  r.  Ebisbka 
Ikdba  Boy    .         .        .    2  B.  Ii.  B.»  A.  C,  801 

pi  W.  B.,  181 


84. 


Procedure  on  application— 


Civil  Procedure  Code,  1859,  s.  230^  JUxamination 
of  applicant,  -  When  an  application  u  made  by  a 
party  on  the  ground  that  he  was  in  possession  and 
that  he  has  been  dispossessed  in  execution  of  a  decree 
in  a  suit  in  which  he  was  not  a  party,  the  proper 
order  to  be  made  under  s.  280,  Act  Vlll  of  1859,  is 
in  the  first  instance  to  examine  the  applicant. 
Obhoz  Chubn  Dbt  v.  Bajbbdbo  Coo  mar  Ghosb 

[16  W.  B.,  288 


86. 


■Die  possession 


under  decree  of  person  not  a  party  to  it — Civil 
Procedure  Code,  1859,  s,  230, — A  party  dispossessed 
of  land  under  colour  of  a  decree  to  which  he  was  not 
a  party,  applying  to  a  Judge  under  the  provisions  of 
s.  280,  ActVIII  oflSoO,  is  entitled  to  an  investi- 
gation, and,  if  his  title  is  established,  to  a  decree. 
HA88UB  Alt  v.  Naib  Ahmbd        •    11 W.  B^  146 


86. 


Trial  as  regular 


suit—Cicil  Procedure  Code,  1859,  s  230.— Where 
a  party  complains,  under  8.230,  Civil  Procedure  Code, 
of  having  been  dispossessed  iu  execution  of  a  decree 
to  which  he  was  not  a  party,  and  there  are  reasonable 
grounds  for  thinking  that  his  claim  is  bond  fide,  it 
is  the  duty  of  the  Crurt  to  treat  the  case  as  a  regular 
suit  between  the  claimant  as  plaintiff,  and  the  decree- 
holder  and  judgment-debtor  as  defendants.  Lulbbt 
Kabaut  Qossahxb  «.  Kbbbub  Dbb  Gob^aurb 

[15  W.  B.,  209 

J^AivBB  Madhub  Dutt  V,  NukdLaxlMozoombab 

[22  W.  B.,  128 

TuBAV  Eeattb  r.  Bamhath  Sbk 

[7  B.  L.  B^  Ap.»  26 

8.  C.  Ebhab  Ehatook  v.  Bajabath  Seik  Lubbefb 

[16  W.  B.,  827 

Ajoo  Ehav  v.  Eisto  Pbbbhad  Lahocby 

[8  W.  B..  477 

Sahoo  Gokul  Fbbshab  V,  Zybub 

[1 N.  W.,  176 :  Ed.  1878, 255 

The  express  provisions  of  the  later  Acts  of  1877 
and  1882,  s.  882,  are  iu  accordance  with  these  cases. 

87.   Question  of  title    Qwstion 

of  possession-^  Ciril  Procedure  Code,  i859,  s,  230. 
— Where  an  objection  takes  the  form  of  a  suit  under 
f.  280  of  the  Code  of  Ci\il  Procedure,  the  real 
question  to  be  tried  is«  whether  the  objector  has  a 
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EXECUTION  OF  "D^OtJSJ^— continued. 

better  right  to  the  property  in  dispute  than  tht 
decree-holder.    il^BBBB0  Coomabbb  ]l)abbb  v.  Eb- 

BHUB  ChUNBBB  BoBB 

[1  Ind.  Jur.,  NT.  8.,  188 : 6  W.  B.»  224 

Under  Act  YIIl  of  1869,  s.  280,  it  was  held 
that  the  title  might  be  gone  into,  as  well  as  the  ques- 
tion of  possession.  Ydbak  Ebatuk  p.  Bamnath 
Sbk 7  B.  li.  B.»  Ap.,  26 

S.  C.  Ebhab  Ebatoob  o.  Bahbath  Sbik  Lubh- 
XTTB 16W.B.,827 

Badha  Ptabi  Debi  v,  Nabtk  Chabdba  Cbow- 
DHBY        6  B.  Ik  B.,  708:  18  W.  XL,  F.  B.,  80 

ICuaBiTDBB  Chubdbb  Gbobb  v.  Bam  Co^cul 
MuBDU£ 8W.B.,  218 

Jadubath  Sibg  v.  Ealtfbabab 

[6 B.  L. B..  Ap.»  55 :  14W.B.,858 

Ajoo  Ehabt  v,  Eibto  Pbbbhad  Labooby 

[8  W.  B.,  477 


88. 


Civil  Procedure 


Code,  1859,  s,  230'-Claim—Possession,-Whm  a 
person  making  a  claim  to  certain  property  under 
s.  280  of  Act  VIII  of  1869  had  been  allowed  to 
bring  a  suit  under  that  section  to  try  his  right  to  the 
property^  it  was  held  to  be  suflicient,  in  the  first 
mstance>  for  him  to  prove  his  possession,  without 
proof  of  title;  but  if  he  took  this  course,  it  was 
open  to  the  defendant  to  show  that,  although  posses* 
sion  might  be  in  the  plaintiff,  yet  he  had  no  good 
title  to  the  property,  and  that  he  (the  defendant)  had 
a  better  title.  Dilbabbbb  Eoobwabbb  Mothbb  «• 
OuvaA  Pbbbhad  .  L  Ij.  B.,  5  Gale.,  278 

89.  • Possession — 

Limitation  -  Civil  Procedure  Code,  1859,  s,  230, — 
The  defendant  purchased  in  185d  from  the  Official 
Assignee  certain  property  belonging  to  one  J),  In 
186/  he  brought  a  suit  against  the  heirs  of  D  for 
poasessiion  of  the  property-  purchased ;  he  obtained  a 
decree  in  liay  1869,  under  which  he  obtained  posses- 
sion in  Ha>  1870.  In  June  1870  the  plaintiff  filed  a 
pttition  under  s.  280,  Act  VIlI  of  1869,  alleging 
that  he  had  pnrchased  the  property  claimed  &om 
the  heirs  of  D  in  1864,  and  had  been  in  possession 
until  he  was  ousted  by  the  defendant,  and  that  he 
was  not  a  party  to  the  suit  brought  by  the  defendant 
in  1867.  Meld  that  the  title  of  the  defendant 
was  barred,  more  than  twelve  years  having  elapsed 
from  the  dtiie  of  his  purchase  ;  and  that  the  plaintiff 
was  entitled  on  mere  proof  of  bond  fide  possession, 
and  that  he  was  not  a  party  to  the  suit  by  the 
defendant  in  1867  to  put  the  defendant  to  pro  f  of  his 
own  title  and,  on  the  defendant's  failing  to  prove 
his  title,  to  be  restored  to  posicssion.  Bbivdabxtb 
Cbundbb  Ror  r.  Tabachand  Bandopadhat 

[U  a  Ii.  B.,  257 :  20  W.  B«,  114 

40. Beparatd  adverse  olaimB— 

Dispossession — Procedure  —  Civil  Procedure  Code» 
1859,  s.  230. — Four  persons  made  separate  applica- 
tions to  the  Court  under  s.  2S0,  Act  YIII  of 
185),  alleging  that  the  defendant,  having  obtained  a 
decree  agunst  Government  for  possession  of  fishmei 
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in  a  suit  to  wbich  tb€>y  were  no  parties,  bad  in  execu- 
tion dispOBsessed  tbem  of  fisberica  of  wbicb  tbey  were 
seyerall}'  in  pcasestion.  On  inqniry  it  appeared  tbat 
eadi  and  several  of  tbe  fonr  applicauta  claimed 
poeseaaion  of  tbe  aame  portiona  of  tbe  fibberica.  Tbe 
lower  Court,  bulding  tbat  it  waa  impossible  for  eacb  of 
aeveral  parties  aetting;  up  advcrae  claima  to  tbe  aame 
property  to  sbow  tbat  it  bad  been  bond  fide  in  bia 
poaaeaairn,  and  tbat  be  bad  been  diapcaaesaed  from  it, 
referred  all  parties  to  a  regular  auit.  Meld  tbat  tbe 
Judge  abonld  bave  tried  eacb  caae  by  itaelf  aa 
between  tbe  applicant  and  tbe  decree-bolder.  Sabada- 
XAYi  Chowdhbain  V.  Nabut  Chandba  Rot  Cbow- 
DBBT     .  2  B.  L.  B.,  A.  C,  338 :  11 W.  B.,  266 


4L 


Dispute  between  mokurari- 


dar  and  darpatnidar — Civil  Froeednre  Code, 
1859,  <•  230, — In  a  diapute  between  a  mokuraridar 
and  dar-patnidar,  it  waa  held  tbat  tbe  kbaa  pcssesaion 
of  tbe  dar-patnidar,  bavin g  been  eatabliahed  by  a 
decree  under  a.  230,  Act  VIII  of  1859,  could  not 
be  diaturbed,  except  by  a  regular  suit  by  tbe  mokur- 
aridar for  coD&mation  of  bia)  title  aa  mokuraridar 
and  for  direct  posseaaion.  Shbbo  Coomabeb  Dbbsb 
V.  Kebhub  Chundbb  Bobb    .        .    8  W.  B.,  131 


42. 


TransfeT  of  land  in  diepute 


from  one  Jurisdiction  to  another — Intervenor 
^  Civil  Procedure  Code,  1869,  #.  j8S0.— In  a  suit 
brougbt  by  an  intervenor  under  a.  280,  Code  of 
Civil  Procedure,  if  daring  tbe  pendency  of  tbe  execu- 
tion caae  tbe  land  in  diapute  is  paased  by  transfer 
from  one  district  to  anotber,  and  thereby  the  Court  is 
deprived  of  jurisdiction,  it  is  tbe  duty  of  tbe  Court  to 
transfer  tbe  record  to  tbe  Court  of  tbe  district  to 
wbicb  tbe  land  bas  been  transferred.  Ealbb  Dobb 
l^EOGY  r.  Hubobath  Boy  Cbowdhby    3  W.  B.,  4 


43. 


Furchaeer    at     execution 


sale— Ciw7  Procedure  Code,  1S69,  ss.  269,  268,— 
A  person  coming  in  under  s.  269,  Act  YIII  of 
1869,  more  tban  a  month  after  dispossession,  had  no 
locite  standi  under  tbat  section.  S.  268  of  Act 
YIII  of  1869  waa  colely  for  tbe  benefit  of  purchaaera 
at  a  aale  in  execution,  and  no  person  bad  any  ground 
to  come  in  under  tbe  application  of  a  purchaser 
except  tbe  party  who  waa  complained  of  aa  resisting  or 
obstructing  the  pun-baser  in  obtaining  possession. 
Hbbba  Lakl  Bakbbjbb  9,  BrBODA  Eabt  Boy. 
Obooeool  Chubdbb  Mooebbjbb  V,  BiTBCDA  Kabt 
Boy 13W.  B.»4e7 


44. 


Civil  Procedure 


Code,  1869,  e*  269 — Objection  to  Jehae  posset sion 
made  before  attempt  to  deliver  possession  in  execU' 
tion  of  decree^  Construction  of  decree  for  posses* 
sion. — M  obtained  a  decree  against  J,  and  in  execu- 
tion attached  and  sold  his  lands,  wbich  were  bought 
by  tbe  decree-holder.  Tbe  sale  was  confirmed  and 
a  writ  of  possession  directed.  After  the  decree,  but 
prior  to  attachment,  tbe  original  judgment- debtor 
had  executed  and  registered  a  patni  pottah  for  a  three 
annas  share  cf  one  of  tbe  zamindaris  in  dispute,  and 
granted  it  to  D,  who  having  objected  under  s.  248, 
Civil  1  rocedure  Code,  1859,  to  tbe  above  sale,  an 
order  was  made  at  tbe  time  of  the  auction  sale  that  it 


BESISTANCIS    OB   OBSTBUCTION   TO 
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should  be  proclaimed  that  D  claimed  a  patni  right, 
and  this  was  accordingly  done.  Before  M  was  put 
into  actual  possession,  she  was  required  to  find  security. 
Delaying  to  do  this,  tbe  lands  were  attached  and 
sold  under  a  judgment  obtained  by  othera  who 
purchased  and  entered  into  possession.  M,  having 
furnished  secority,  petitioned  to  be  put  into  posses- 
sion, but  her  petition  was  rejected.  She  then  brought 
a  suit  to  cancel  tbe  order  refusing  her  possession. 
In  her  plaint  she  claimed  khas  possession,  but  did  not 
refer  to  the  patni  claimed  by  I>.  Her  plaint  waa 
decreed,  the  decree  was  appealed,  and  it  was  finaUy 
upheld  by  tbe  Privy  Council;  but  throughout  the 
litigation  no  issue  was  raised  as  to  tbe  patni.  In  the 
proceeding  to  execute  tbe  decree  M  claimed  actual 
possession.  Before  process  had  been  issued,  D  objected 
to  kbas  possession  being  given  of  bis  patni  mousah. 
Tbe  Judge  ruled  tbat  the  objection  fell  within 
tbe  spirit  of  s.  269,  Act  VIII  of  1869,  and  that 
he  had  therefore  juriadiction  to  entertain  it.  Held 
that  8.  269  did  not  apply*  inasmuch  aa  no  attempt 
had  been  made  to  deliver  poasession.  Held  alio  that 
tbe  only  intention  of  tbe  decree  waa  to  confirm  the 
plaintiff  in  tbe  position  wbich  she  occupied  when  the 
property  was  sold  in  execution  of  her  original  decree, 
after  proclamation  of  2/s  claim,  and  tbat  she  waa  not 
entitled  to  khas  possession.  Shaboda  Pbhsbad 
HuLLioK  V.  Dhttbfct  Sihoh     .      18  W.  B^  219 


46. 


Civil  Procedure 


Code,  1869,  ss.  269  and  264  (1882,  s.  334J^J)eliteiy 
of  possession — Besistance  or  obstruction  to  giving 
possession, — Delivery  of  possession  under  s.  264» 
Code  of  Civil  Procedure,  waa  complete  aa  soon  as  the 
steps  prescribed  by  tbat  section  had  been  taken  ;  and 
any  subsequent  act  of  resistance  on  the  .part  of  the 
claimant  to  the  land  was  not  the  resistance  or 
obstruction  referred  to  in  s.  236,  and  could  in  no 
way  give  the  Court  a  right  to  interfere  in  the  sum- 
mary way  provided  by  that  section.  Wajbd  Hqb- 
BBiK  V.  Abdool  Kadib  .    18  W.  B.9  418 


46. 


Civil  Procedure 


Code,  1869,  ».  269-  iSuit  by  auetion-vurchaser  for 
possession, — An  auction- purchaser  of  the  right,  title, 
and  interest  of  bis  judgment-debtor,  plaintifif,  got 
an  award  under  s.  269,  Code  of  Civil  Piocedure, 
but  in  Httempting  to  get  actual  possession  was  snc- 
cessfully  resisted  by  defendant,  who  claimed  to  hsTS 
purchased  tbe  property  previous  to  plaintiff's  pnr« 
chase.  Upon  tbift  the  plaintiff  sued  to  obtun  posses- 
sion. Held  that,  as  there  was  no  dispossession,  the 
terms  of  s.  269  would  not  apply.  Subabak  Majbb 
r.  MibtubjoyDby     .        .         .    12W.B.,  609 


47. 


Civil  Procedure 


Code,  1869,  *.  269— Dispossession  in  execution  of 
decree  against  another  party.— A  person dispcssossed 
of  property  in  execution  of  a  decree  against  ancther 
person,  and  claiming  to  be  entitled  to  possession,  was 
not  bound  to  proceed  under  s.  269  of  Act  V I II  of 
1859.  Pbotab  Cbubdbb  Chowdbby  r.  BBOaoiAL 
Sbaha  B«  I..  B..  Bnp.  VoL,  638 : 7  W.  B^  S53 

Jadoovath  Cbowdhby  r.  Basravokbb  Doabkb 
[B.  li.  B.,  Sup.  VoL,  648: 7  W.  B^ 866 
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4a 


Person  dUpof 


tu»ed  in  $a$eui%on  of  decree— Hit  remedy  hy  suit 
or  application  under  s,  832  of  the  Code  of  Civil 
JProeedure  (Ad  A IV  of  1882), — A  person,  dispos- 
sessed of  bis  land  in  execution  of  a  decree  of  a  Civil 
Conrt  against  a  third  party,  should  proceed  for  the 
alleged  obstniction  of  his  possession,  not  by  a  suit  in 
the  Mamlatdar'a  Conrt,  but  by  an  application  under 
s.  832  of  the  Code  of  Civil  Procedure  (Act  XIV  of 
J.882),  or  by  a  regular  suit.  Qulabbhai  Qopalji  v. 
JiNABHAi  Batavji  L  I«.  B.»  18  Bom.,  218 


49. 


Civil  Procedure 


Code,  1869,  «.  269 — Suit  by  aucHowpurohaeer  to 
recover  potseetion. — It  was  not  compulsory  upon  an 
auction-purchaser  under  a  decree,  when  resistance 
was  offered  to  his  taking  possef  sion  of  the  property 
purchased*  to  proceed  under  s.  269  of  the  CivU 
Procedure  Code.  It  was  open  to  him  to  proceed  at 
once  by  regular  suit  against  the  person  in  possession 
of  the  property  purchased  by  him.  Hadabbb  v, 
BuLioo  KooBBBB  .    2  N.  W.,  460 


60. 


Inquiry    as    to 


right  to  poeteesion — Civil  Procedure  Code,  1859, 
s.  ;369;— Whore  a  Subordinate  Judge,  proceeding 
under  Act  VIII  of  1859,  s.  269,  looked  into  the 
circumstances  of  a  case  with  reference  to  the  rela- 
tive rights  of  the  parties,  and  came  to  the  con- 
clusion that  he  cotQd  not  refuse  possession  to  the 
execution-purchaser,  ho  was  held  to  have  made  the 
kind  of  inquiry  contemplated  by  the  section.     Httbo 

FBBBHAD    BoT   ChOWDHBT  r.   BAVBBSUB  MI88BY 

Mama 24W.B.,4ei 


6L 


—    Cifil  Procedure 


Code,  1859,  s,  269 — Proof  of  title— -Onut  probandi 
of, — When  the  defendant  was  in  possession  by  virtue 
of  an  order  under  s.  269  of  Act  VIII  of  1869, 
the  plaintiff  could  only  succeed  on  the  strength  of  Ins 
own  title.    Kallap A  r.  Vbnkatbsh  Vibatak 

[L  Ij.  B.,  2  Bom^  676 

Citil  Procedure 


Code,  1859,  ee.  269  and  246— Order  as  to  riyU  to 
possestsion  —An  application  under  s.  246,  Act  VIII 
of  1859*  having  been  disallowed  on  the  ground  of 
unnecessary  and  improper  delay,  the  attached  pro- 
perty was  sold ;  but  on  the  attempt  to  take  posses- 
sion the  purchaser  was  obstructed  by  the  applicant, 
who  alleged  himself  to  be  in  possession.  The  Court 
made  an  investifration  under  s.  269,  and  determined 
that,  as  applicant's  claim  had  been  disallowed  under 
s.  246,  he  had  no  right  to  remain  in  possession,  ffeld 
that  this  order  was  judicious  and  proper.    In  thb 

KATTBB  OV  THB  PBTITlON  OV  BahBBVADHUB  BOT 

[18  W.  B.,  481 


68. 


—  Civil  Procedure 


Code,  1859,  s.269— Limitation— **  Suit  to  establish 
Ihie  right** — Might  confmdictory  to  summary  order 
or  consist ent  with  if, — The  words  *<  su  t  to  establish 
Us  right''  in  s.  269  of  the  Civil  Procedure  Code 
meant  a  suit  to  establish  his  right  to  present  posses- 
sion ;  but  where  there  was  a  subsisting  right  which 
was  contradicted  by  the  summary  order  under  that 
section,  and  which  was  to  be  properly  asserted  by  such 


JtESISTANCB  OB   OB&TttVOnOTSl  TO 
EXECUTION  OF  imCBJSlE— continued. 

a  suit,  the  suit,  by  the  person  dispossessed  or  refused 
possession  to  establish  hu  right,  had  to  be  brought 
within  one  year  from  the  date  of  the  order,  failing 
which  he  could  not  sue  afterwards  on  any  portion  of 
such  right.  It  was  otherwise  where  his  right  was 
consistent  with  the  order  and  the  possession  given 
under  it.  Bango  Vitkal  «.  Bikhitadas  but 
Bataohabd        .        .        •        .    11  Bool,  174 

54.  - Order  not  mads 

against  parties  to  proceedings — Civil  Procedure 
Code,  1859,  ss.  268,  269.— A  purchaser  of  immove* 
able  property  at  a  Court-sale,  having  been  obstructed 
by  the  defendant,  made  an  application  to  the  Court 
under  s.  268  of  Act  VIII  of  1859  for  the  removal  of 
the  obstruction,  but  subsequently  withdrew  his 
application.  The  Court  thereupon  made  an  endorse- 
ment on  the  application  to  the  effect  that,  as  the 
applicant  did  not  wish  to  proceed  further,  no  investi- 
gation was  made.  Hefd  that  no  such  order  had  been 
made  as  was  contemplated  by  s.  269,  that  section 
contemplatins;  at  least  an  order  against  one  party  or 
the  other.    Bhika  v.  Sakarlal 

[I.  Ii.  B.,  6  Bom.,  440 

In  Habasatooixah  v.  Brojovath  Gbosb 

[I.  I..  B.,  8  Calo..  729 : 1  C.  HB.,  617 

a  case  governed  by  the  Civil  Procedure  Code,  1877,  it 
wss  held  that,  there  ^eing  no  provision  in  that  Code 
similar  to  that  contained  in  s.  269  of  Act  VIII  of  1869 
enabling  the  Court  to  do  so,  the  Court  could  not 
enquire  into  a  complaint  made  by  a  person  other  than 
the  defendant  on  the  ground  of  dispossession  in  the 
delivery  of  possession  to  the  purchaser  of  immoveable 
property  sold  in  execution  of  a  decree  ;  and  theref(^e 
the  only  remedy  of  a  person  so  dispossessed  was  by 
regular  suit.  This  omission  in  the  Code  of  1877  was 
rectified  by  the  amending  Act  XII  of  1879,  and  under 
the  present  Code,  Act  XIV  of  188',  a  person  other 
than  the  defendant  may  make  an  application  for  an 
inquiry. 


65. 


Application 


against  a  claimant  resisting  execution,  how  treated 
— Order  under  Ciril  Procedure  Code,  s.  3S!, 
Nature  of — An  application  in  furtherance  of  execu- 
tion  of  a  decree  for  possession  against  a  person  who 
resists  execution,  claiming  the  property  as  his  own,  is 
an  application  within  s.  331  of  the  Civil  Procedure 
Code,  and  should  be  treated  as  a  plaint  Fobindbo 
Bbb  Baixut  v.  Jctgodishwabi  Dabi 

[L  In  B.,  14  Gale,  284 


66. 


Civil  Procedure 


Code,  1888,  s.  835—Eff^ect  ofordtr  una  ppealed  from, 
— An  ord(>r  rejecting  a  claim  petition  under  s.  336  of 
the  Civil  Procedure  Code,  not  being  appealed  asrainst 
within  one  year,  acquires  the  force  of  a  decree. 
Velnyuthan  ▼«  LaJcshmana,  I,  L,  S,,  8  Mad^,  506, 
followed.    AOHUTA  v.  Mavmatu 

[L  L.  B..  10  Mad.,  867 


67.    — 


Civil  Procedure 


Code  (Act  XIV  of  1882),  ss.  281,  835— Order 
under  s.  335  Ihcree— Dispossession,— An  order 
under  s.  336,  Civil  Pi*ocedure  Code«  is  not  a  decree 


(    7566    ) 


DIOBST  OF  CASES. 


(    7956    ) 


KESISTANGE    OB   OB8T&UGTIOK   TO 
£X£CITTION  OF  jmCKhiB^coniinued. 

a  penon  in  whose  favour  rach  an  order  is  made 
it  not  entitled  to  claim  the  benefit  of  s.  381>  Civil 
Proeednre  Code.  If  a  purchaser  of  immoveable 
property*  at  an  ezecntion  sale,  who  has  obtained 
delivery  of  the  same  from  Court,  is  subsequently 
dispossessed,  he  is  not  entitled  to  claim  the  benefit  of 
s.  &5  as  rach  purchaser.  Sbihath  Gbobh  ».  Awgdx 
PbobaoBoy  IC.W.N.,182 


68. 


Civil  ProeedwrB 


Code  C1892J,  m.  819, 385  -  Land  in  the  occupanr^  of 
raiyat — Symbolical  poasetsion  under  8.  319 — JHs' 
possession  of  a  third  party. — Where  ft  person  is 
found  to  be  in  possession  of  any  land  by  receipt  of 
rent  from  tenants,  delivery  of  possession  thereof 
under  s.  319  of  the  Civil  Procedure  Code  to  a  third 
party  being  a  purchaser  at  an  execution  sale  does 
not  cause  dispossession  of  the  original  possessor,  within 
the  meaning  of  s.  885,  Civil  Procedure  Code,  so  as  to 
entitle  him  to  complain  within  the  meaning  of  that 
section.      KiBOxi  Lal  Goswami  v.  Lala.  Shcb  Lal 

[1  C.  W.  ST.,  848 


68. 


Civil  Proeednre 


Code,  ss*  818,  836— Suit  to  recover  possession  of 
property  sold  in  execution  of  d»rree. — S  altAched 
certain  land  and  a  house  in  execution  of  a  decree 
against  B,  M  put  in  a  claim,  under  s.  278  of  the  Code 
of  Civil  Procedure,  alleging  that  he  was  in  possession 
aa  purchaser  from  22.  The  clattk  was  rejected.  Ko 
suit  was  brought  by  M  to  contest  this  order.  8 
purchased  the  said  land  and  house  in  execution  and  ob« 
tained  a  sale-certificte.  In  1884  8  sued  M  to  recover 
possession  of  the  land  and  house,  sieging  that  in 
execution  proceedings  in  1882  he  had  been  put  into 
possession  of  the  land,  but  not  of  the  bouse,  which  was 
found  locked  up  by  the  Court  Ameen,  and  that  M 
prevented  him  from  enjoying  both  the  land  and 
bouse.  M  pleaded  that  8  had  never  been  put  into 
possession,  and  again  set  up  his  title  as  purchaser 
from  S,  and  possession  under  such  title.  The  Munsif 
found  that  8  had  been  pot  into  formal  or  constructive 
possession  of  the  land,  but  not  of  the  house,  and 
decreed  the  claim.  On  appeal,  the  District  Judge 
held  that  8  was  bound  to  proceed  according  to 
the  provisions  of  s.  885  of  the  Code  of  Civil  ProcMure 
to  recover  possession,  and  could  not  bring  a  separate 
suit  E^ld  that,  whether  there  had  been  legal 
delivery  or  not,  the  suit  was  not  barred.  Seyv  f». 
HuTTUSAMi         •        •       I.  li.  B.,  10  Mad.,  68 


60. 


Civil  Procedure 


Code,  t#.  284,  882,  580— Death  of  Judgment-debtor 
between  order  for  possession  in  execution  of  decree 
and  delivery  of  possession — Appeal  against  appel' 
late  order  reversing  an  order  under  s.  882, ^Jl 
decree-holder  in  a  DbtrictHunsifs  Court  obtained  an 
order  for  possession  of  land  in  execution  of  his  decree 
on  20th  August,  on  which  day  the  judgment-debtor 
died.  Possession  was  delivered  on  28th  August 
The  person  dispossessed  presented  a  petition  under 
s.  882  of  the  Code  of  Civil  Procedure  disputing  his 
right  to  be  put  into  possession,  on  the  ground,  inter 
alid,  thftt  iiie  judgment-debtor  was  n<S  represented 
on  the  record.  On  appeal  against  the  appellate 
Order  of  the  IMstrict  Judge,— ^^e/(2,  assuming  that  the 


BEBIBTANCE    OB   OBSTBITCCTOia'  TO 
£X£CUTIOir  OF  jy^CSLEE-eomtiumed. 


order  for  possession  was  made  prior  to  the  death  of 
the  judgment-debtor,  there  was  no  necessity  for  the 
decree-holder  to  bring  any  other  person  cm  to  the 
record  between  the  date  of  that  order  and  the  date  on 
which  the  order  was  executed.  Mamasami  v.  Ba§^ 
rathi,  J.  Z.  JZ.,  6  Mad.,  180,  dutinguished.  Bit- 
TAKXA  V.  Fakisa  X  Ij.  B.,  12  ICad.,  211 

61. Civil 


Code  (1882)^  s,  885— Joint  managers— Mortjfase  by 
one  of  such  managers — Sale  by  mortgagee  in  e9er» 
tion  of  decree  on  mortgage  and  dispossessi€>m  of  tie 
other  manager— Application  for  restoration  of  pos- 
session  by  other  Joint  manager. — JT,  the  owner  of 
certain  property,  gave  the  management  of  it  to  his 
three  nephews,  &,  A,  and  If.  A  mortgaged  the  property, 
and  the  mortgagee  sued  on  the  mortgage  and  got  a 
decree.    In  execution  of  the  decree,  the  property  wis 
sold  and  purchased  by  X,  who  was  put  in  posseasionby 
the  Coart.     G,  one  of  the  managers,  then  applied  fbr 
possession  under  s.  835  of  the  Gvil  Procedure  Code 
(Act  XIV  of  1882),  alleging  that  he  had  been  wroi^ 
fully  dispossessed.     JSeld  that  the  mortgagee  got  no 
title  to  the  property  by  his  mortgage  fr^m  A  against 
the  real  owner  K  ;  and  Q,  who  was  in  actual  posaeasioD 
as  lus  manager  (whether  or  not  there  were  others 
equally  entitled  to  share  in  the  management),  was  en- 
titled to  prevent  the  purchaser  L  tiJdng  posaession, 
and  having  been   dispossessed  had  a  claim  to  be 
restored  to  possession  under  s.  835  of  the  CivO  Proce- 
dure   Code.    GoBiND    Baltaot;    Shitvskab    *. 
Lakbhkav  BUf  Nana  Tku 

[X  Ii.  B.,  18  Soul,  6SS 

62.  Civil  Procedure 


Code  (1882),  ss.  884  and  885— Application  by 
fruotuary  mortgagee  Reeled  by  auction-purekaser  to 
be  restored  to  possession — Representative  qf  party 
to  suit — Auctiou'purchaser  vho  was  also  astiguee 
of  decree — Judgment-debf or.— In  a  suit  for  sale 
upon  a  mortgage  the  plaintiff,  having  obtained  a  decree, 
assigned  the  same,  and  the  asngnee  brought  the 
property  decreed  to  be  sold  to  side,  and  purchased 
it  himself  and  obtained  possession.  A  usufmctuary 
mortgagee  of  the  property  who  had  been  a  party  to  the 
suit,  and  in  whose  &vour  the  decree  was,  in  so  far 
that  it  declared  his  right  to  continue  in  possessioo, 
applied  to  be  restored  to  possession,  and  obtained 
an  order  in  his  favour.  Thereupon  the  assignee^ 
auction-purchaser,  applied  in  revision  to  have  the 
order  restoring  the  ustii!mctuary  mortgagee  to  posses* 
sion  set  aside.  Sold  that  the  order  in  question  wsa 
an  order  which  could  properly  be  made  under  a.  ^85  of 
the  Code  of  Civil  Procedure,  and,  being  unappeakU^ 
an  application  for  revision  thereof  might  lie.  The 
auction-purchaser,  though  he  happened  also  to  be  the 
assignee  of  the  decree,  was  not  a  reprctentative  of  ft 
party  to  the  suit  within  the  meaning  of  a  244,  nor 
was  the  usufructuary  mortgagee  a  ]udgment-d^tor 
within  the  meaning  of  s.  884  or  a  885,  but  he  was  a 
person  other  than  a  judgment-debtor  within  tte 
meaning  of  a  885.    Sabhajit  i>.  Sbi  Qopas 

[L  Ii.  B,  17  AIL,  2Sa 

68. Resietauc9or 

obstmetion  to  execution — Limitation — Ren^wetl  rf 


(    7657    ) 
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(    7B58    ) 


BBBIBTAirgB   OB   OBSTBUCTION  TO 
SXSSCUTlOSr  OF  jyECBJSSE-^eonoluded, 

tttUtamce  or  obstruction— ^^sh  oamtt  qf  action. — 
The  period  of  limitation  provided  for  in  b.  828  of  the 
Code  of  Civil  Procednre  is  a  limitation  which  governs 
a  canae  of  action  arising  out  of  a  particular  resistance 
or  obstruction.  So  far  as  that  resistance  or  obstruc- 
tion is  concensed>  the  decree*holder,  if  he  wishes 
to  take  proceedinfcs  under  s.  »28«  must  do  so  within  one 
month  from  the  time  of  such  resistance  or  obstruction. 
But  the  bar  created  by  the  limitation  imposed  by  this 
section  does  not  extend  to  and  hold  good  so  as  to  bar 
complaints  against  acts  of  resistance  or  obstruction 
made  upon  fresh  proceedings  taken  by  the  decree- 
holder.  Bamasokara  y.  Dhormaraya,  I,  L.  B.,  5 
Mad,,  1  IS,  followed.  Balvant  Santaram  y.  Babaji, 
I,  X.  £.»  S  Bom,,  €02,  and  Vinaydk  Bao  Amrit  v. 
Devrao  Oovind,  I,  L,  B*,  11  Bom.,  478,  distin- 
guished.   Nabajn  Djls  v.  Hazabi  Lal 

[L  I..  B.,  18  AIL,  283 
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i^eeAPPBLLATBCOUBT—OBJBOTIOBS  TABBB 
VOB   BIB8T  TIKB  OK    APPEAL  —  SVBOIAL 

Cases— BBS  Judicata. 

[I.  li.  B.,  4  AlU  68 

Marsh..  276 :  2  Hay,  164 

8  W.  B.,  Act  X,  146 

See  Cases  ubdbb  Estoppbl  — Estotpbl 

BT  JUDGM bet. 

See  Fobebt  Act,  s.  46. 

ri.  Ii.  B.,  24  Calo*  604 
Ii.  B.,  24  L  A.,  88 


BBS  JTXDICATA--eoii/tai(e<;. 

1.  GEKEBAL  CASES. 

1- Boqnisltes  for  plea  of  res 

Judioata—Ciei7  Procednre  Code,  1859,  s.  2— 
Bartiee—Snhjeet'matter  of  suit  and  eanee  of  action 
identicaL-^To  plead  ree  judicata  nnder  s.  2.  Act 
VIII  of  1859,  it  is  necessary  that  tbe  parties  should 
be  the  same  or  their  representatives,  that  the  subject- 
matter  of  the  suit  should  be  the  same,  and  the  cause 
of  action  the  same.  Mahabaj  Sibgh  «.  Beela 
KooEB       ....     W.  B.»  1864, 820 

HuNBA  JHxnnrA  Koob-vtub  r.  Laxjeb  Eot 

[1 W.  B.,  12 

Udhab  Sihgh  v.  Bahbb  Eoonwub 

[1  Agra,  284 

Shumboo  Chubdbb  Sibgh  V,  Bak  Nabaib  Doss 

[9  W.  B.,  217 

Baj  Doollub  Siboab  v.  Doha  Chubb  Biswas 

[21 W.  B.,  109 


2. : Final      deoisiom 

granting  or  withholding  relief  —  To  conclude  a 
plaintiff  by  a  plea  of  ree  Judicata,  it  is  not  sufficient 
to  show  thnt  there  wss  a  former  suit  between  the 
same  parties  for  the  same  matter  upon  the  same  cause 
of  action ;  it  is  necessary  also  to  show  that  there  was 
a  decision  finally  granting  or  withholding  the  relief 
sought.      Saikapfa   Chetti   «.    Eulabda    Pubz 

NAOHITAB  aliae  EaTTAICA  ^AOHITAB 

[8  KTad..  84 


8. 


Final  decieion  in 


former  *fM'^.— To  give  effect  to  the  plea  of  ree  judi^ 
cata,  the  Court  must  be  satisfied  that  the  ground  of 
legal  right  on  which  the  plaintiff  sues  was  a  point 
raised  and  opened  for  decision  in  the  former  suit,  and 
that  it  was  finally  dealt  with  by  the  judgment  and 
decree  therein.  Udaita  Tbtab  v,  Eatawa  Naohi* 
TAB 2Mad.»181 

Affirmed  in  Baghoobadda  Pebta  Oodya  Taybb 
«.  Eattaica  Nauchbab        •    10  W.  B^,  P.  C,  I 

S.  C.  VijAYA  Bagakadha  Bodba  Gooboo  Sawio: 
Pbbita  Odaya  Tateb  v.  Eatav a  Katohiab 

[11  Moore's  I.  A.,  60 

12.  ESTOPPEL  BY  JUDGMENT. 

BTile  as  to  estoppel  by  Judg- 


ment—Cw7  Procedure  Code,  1869,  #.  j3.--The 
doctrine  laid  down  in  the  Ducheee  of  Kingston' e  caee, 
2  Smith' e  L.  C,  Bth  Fd^  679,  as  to  estoppel  by  I'udg- 
ment  u  applicable  to  cases  tried  under  Act  YlII 
of  1859,  the  second  section  of  which  is  connstent 
with  that  rule.  But  the  Judicial  Comnuttee,  revers- 
ing the  decision  of  the  Court  below,  considered  that 
the  doctrine  had  no  application  in  the  present  case^ 
the  judgment  relied  on  not  being  the  judgment  of  a 
Court  of  concurrent  jurisdiction  directly  upon  the 
pdnt  upon  the  same  matter ;  and,  after  an  ezamhia- 
tion  of  the  whole  evidencer  restored  the  judgment  of 
the  first  Court  Ebugowlbb  Sibg  «.  HossBiv 
BuxEhav 

[7  B.  I..  B..  678  :  16  W.  B,  P.  O.,  80 
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6. 


-< —  Judgment  not  Inter   partes 


^Evid€nt9  Jet  fIofl872J,  w.  11,  IS,  40,  41,  48-- 
Admissibility  in  evideitce  of  judgments  not  *'  inter 
partes," — Per  Gabth,  C.J,,  Jaoebon,  Pontimx, 
and  Mo&Bis,  J  J,  (M  ittbb,  J,,  duseating).— A  former 
judgment,  which  is  not  a  judgment  tii  rem,  nor  one 
rela&ng  to  matters  of  a  public  nature,  is  not  admis- 
rible  in  evidence  in  a  subsequent  suit,  either  as  a  res 
judicata,  or  as  proof  of  the  particular  point  which  it 
deeidea,  unless  between  the  same  parties  or  those 
claiming  under  them.  In  a  suit  between  A  and  JB 
the  question  was  whether  0  or  D  was  the  heir 
of  S,  If  C  was  the  heir  of  B,  then  A  was  entitled 
to  succeed ;  otherwise  not.  The  same  question  had 
been  raised  in  a  former  suit  brought  by  X  against 
A  and  decided  against  A :  and  this  former  judgment 
was  admitted  in  evidence  in  the  suit  between  A  and 
JB,  and  d&ilt  with  by  the  Courts  below  as  condusive 
evidence  against  A  upon  the  point  so  decided.  Meld 
(IfiTTBB,  J.,  dissenting)  that  the  former  judgment 
was  not  admissible  as  evidence  in  the  suit  between  A 
and  B  either  as  "a  transaction''  under  s.  13, or  as  "a 
fact "  under  a.  11,  or  under  any  other  section  of  the 
Evidence  Act.    Gvjju  Laix  «.  Fattbh  Lall 

[L  lb  B.,  6  Calc,  171:  6  O.  li.  R,  438 


6. 


Evidence  Act  (I 


oflQ72),  ss,  11, 18,  40,  41,  42,  and  43— Onus  pro- 
handi, — Judgments  and  decrees  recognizing  rights 
between  parties  to  a  suit  or  between  persons  whom 
they  represent,  although  they  are  not  concludve 
under  the  Evidence  Act  (I  of  1872),  as  they  were 
before  that  Act  came  into  operation^  are  yet  admis- 
sible in  evidence  under  s.  13  of  the  Act,  even  if  the 
parties  in  the  former  suit  be  entire  strangers.  Where 
the  parties  are  the  same,  or  representatives  of  those 
in  the  former  suit,  such  judgments  and  decrees  may 
be  evidence  so  nearly  condasive  as,  when  produced 
by  the  party  in  whose  favour  thoy  are,  to  shift  the 
burden  of  proof  from  him  to  his  opponent.  Semhle 
—Under  s.  18  of  the  Civil  Procedure  Code  (Act  X  of 
1S77)>  the  law  is  now  the  same  as  it  was  under  Act 
YIIl  of  1859,  prior  to  the  passing  of  the  Evidence 
Act.    Nasavji  Bhikabhai  v.  Dipa  Umbd 

[L  Ii.  B.,  8  BonL,  8 


7. 


Evidence  Act  (I 


oflS72),ss.  11  and  18—Admistibilitg  in  evidence 
of  judgment  in  former  case — The  subject-matter 
of  the  former  suit  not  being  identical  with  that  of 
the  latter  suit, — The  rule  laid  down  in  the  cases  of 
Oi^jju  Lall  V.  Fatteh  Lall,  L  L,  R,,  6  Calc,,  171, 
MJidof  Smrender  Nath  Paul  Chowdhry  v.  Brqjo  Nath 
Paul  Chowdhry,  I,  L,  R„  13  Calc,  862,  has  been 
materially  qualified  by  the  decisions  of  the  Privy 
Council  in  the  cases  of  Earn  Banyan  Chaherbutty 
V.  Earn  Narain  Singh,  J,  L,  E„  22  Calc,  638 :  L, 
JS.,  22  L  A',  BO,  and  Bitto  Kunwar  v.  Kasho  Pershad, 
L,  S„  24  1,  A,  10,  Under  certain  circumstances,  in 
certain  cases,  the  judgment  in  a  previous  suit  to 
which  one  of  the  parties  in  the  subsequent  suit  was 
not  a  party  may  be  admissible  in  evidence  for  certain 
purposes  and  with  certain  objects  in  the  subsequent 
suit.  In  a  case  where  the  previous  suit  was  to 
recover  a  two-thirds  ahare  of  the  property  in  question. 


BE8  JX7DICATA—eoii^»iHf^. 
2.  ESTOPPEL  BT  JVDQWSRT'-eontinued. 

and  the  subsequent  suit  was  by  a  different  plaintiff 
to  recover  the  remaining  one-third  share  of  the 
same  property,— ^e^r^,  in  the  subsequent  suit, 
the  judgment  in  the  previous  suit  was  not  adminlble 
in  evidence,  the  subject-matter  in  the  two  suits  not 
being  identical.  Tbpit  Khak  «.  Bajahi  MoHmr 
Dab    ....    L  li.  B.,  26  Oalo..  62S 

[2  O.  W.  ST.,  601 


8. 


—  Ex-parte  deoree — Finality  of. 


with  regard  to  its  subject-matter^ Civil  Proeedmre 
Code  (Act  X  of  1877),  s,  18,  expL  4,— A  dseroe 
obtained  ex-parte  is  not  final  within  the  meaning  of 
cxpl.  4,  s.  18  of  Act  X  of  1877.  Nilhohbt  Sisas 
V.  Hbbba  Lall  Dass 

[L  Ii.  B,  7  Calo.,  28:  8  C.  Ii.  B..  257 


9. 


Suit  for  etrrsars 


of  rent— Onus  probandi, — In  a  suit  for  arrears  of 
rent  of  a  half -share  of  land,  the  plaintiffs  relied  upon 
an  ex-parte  decree  for  rent  at  a  certain  rate,  whicib 
they  had  obtained  in  1869  against  the  tenants  of  this 
share.  The  defendants  relied  upon  a  subsequent 
decree  in  a  contested  suit  by  the  plaintiffs  againit 
the  tenants  of  the  other  half  share,  in  which  a  lower 
rate  of  rent  had  been  given.  No  other  evidence  than 
the  decrees  was  produced  on  either  side.  It  did  not 
appear  whether  the  ex-parte  decree  had  ever  been 
executed.  Held  that  it  was  open  to  tibe  defendants 
to  dispute  the  rate  of  tent  claimed,  and  that  tlie 
plaintiiffs  were  bound  to  prove  that  they  were  entitled 
to  recover  it.  •  Nilmoney  Singh  v.  Heera  Lall  Doss, 
J.  L,  E„  7  Calc,  23,  followed.  BflvaiBATH  Patobi 
V.  Bax  LoGHinr  Dbb 

[L  L.  B..  8  Cale.,  276 :  10  C.Ii.  B.,  168 

See  Bibohuhdbb  Maviokta  v.  Hubbibh  Cfuhdbb 
Doss    .    LL. B, scale., 883: 1  C.Ii. B., 686 


10. 


Suit  for  rent,^ 


A  decree  obtained  ex'parte  is,  in  the  absence  of  fraud 
or  irregularity,  as  binding  for  all  purposes  as  a  decree 
in  a  contested  suit.  Bibghumdbb  Makiokta  «• 
Hitbbish  Chukdbb  Doss 

[I.  li.  B»  8  Cala»  888: 1 C.  Ii.  B.,  685 


IL 


Deorees  ia  rent  salts— 5!at7 


for  arrears  of  rent — Subsequent  suit  for  enkamee- 
«Mii^.— The  plaintiff  sued  the  defendant  in  the  year 
1873  for  arrears  of  rent  at  a  certain  rate  per  bi«rha. 
The  defendant  pleaded  that  the  land  had  b^nheldby 
him  at  an  uniform  x'ent  for  more  tlum  twenty  years, 
and  this  contention  was  supported  by  the  Court.  Tlie 
plaiutiff  then  gave  the  defendant  notice  of  enhance- 
ment,  and  sued  to  recover  rent  for  two  years  at  the 
rate  stated  by  the  defendant  and  for  one  year  at  an 
increased  rate.  To  this  suit  the  defendant  nused 
substantially  ^  same  defence.  Meld  that  the 
decision  in  the  previoas  suit  was  not  a  bar  to  the  pre- 
sent suit,  there  being  two  questions  for  oonsideratioQ : 
one,  whether  there  had  been  an  uniform  payment  of 
rent  for  twenty  years ;  and  if  so,  whether  the  pre- 
sumptions which  the  law  directs  to  be  drawn  from 
an  uniform  payment  of  rent  for  twenty  years  had 
been  rebutted  by  the  plaintiffs    neither   of  which 
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queitioiiB  were  concluded  by  the  previous  decision. 

GOPBB  MOHUN  MOZOOHDAB  V.  HIIX8 

[I.  H  B..  8  Calo.,  789 


12. 


Decision   at    to 


amount  of  land  held  ae  tenant. — In  an  action  for 
rent  defendant  pleaded,  by  way  of  estoppel  to  part  of 
the  plaintiff's  claim,  that,  in  a  prior  action  for  rent 
previously  due,  brought  by  the  pluntiff  against  the 
defendant,  it  had  been  found  that  the  defendant  was 
tenant  to  the  plaintiff  of  a  less  quantity  of  land  only 
than  that  in  respect  of  which  the  plaintiff  claimed 
rent  in  his  suit.  Held  that  there  was  no  estoppel, 
and  that  the  plaintiff  might  show,  notwithstandmg 
such  previous  judgment,  that  the  defenduit  was  in 
occupation  of  the  larger  quantity.  Ojoodbya  Pbb* 
8AD  V,  BHuawAi^TAjAH  .  .    Marsh.y  12 

S.  C.  Bbttowabtajah  w  Ojoodhta  Pbbsad 

[1  Hay,  81 


18. 


Decision    as    to 


amount  of  land  held  as  tenant — Suit  for  arrears 
of  rent. — A  brought  a  suit  against  B  for  arrears  of 
renf.  B  admitted  the  sum  claimed,  but  contended 
that  the  rent  was  due  for  a  larger  area  of  laud  than 
that  specified  in  the  pliunt.  An  issue  ^as  framed  on 
such  contention,  and  decided  against  B,  In  a  subse- 
quent suit  by  ^  to  have  it  declared  that  a  sum  of 
numey,  equal  in  amount  to  the  sum  paid  on  admission 
in  the  former  suit,  comprised  the  rent  due  on  all  the 
lands  held  by  him  under  A, — Meld  (on  appeal  under 
the  Letters  Patent,  reversing  the  decision  of  the  Court 
below)  that  sucli  suit  was  barred  as  being  res  Judi' 
eata,  Bussuir  Lall  Shooettl  r.  Chuvdbb  Dabs 
[L  I..  B.,  4  Calc,  686 :  4  C.  Ij.  B.,  1 


14. 


Decision  as    to 


measurement  of  land  held, — In  a  previous  suit  the 
present  plaintiff  had  sued  the  defendant  for  the 
amount  of  rent  originally  fixed  in  the  lease,  and  the 
defendant  claimed  in  that  suit  to  have  the  rent 
reduced  in  accordance  with  the  term  of  the  lease,  and 
a  measurement  was  thereupon  made,  which  showed 
that  the  quantity  of  land  held  by  the  defendant  was 
in  excess  of  that  named  in  the  lease ;  that  suit  was 
decided  in  favour  of  the  plaintiff  for  thn  rent 
clidmed.  Held  that  the  measurement  adopted  by  the 
Court  in  the  former  suit  ^vas  not,  as  regards  the 
amount  of  the  excess,  binding  upon  the  dcfendsjit. 

EkBAH  HUSDITL  V*  HOLODHUB  PaL 

[L  1m.  R.,  8  Calc,  271 

Lttchmvn  Pebshad  Gobgo  v.  Lukbvn  Chubk 
KuB 8  C.  Ij.  B..  74 


15. 


Suit  for  refund 


of  excess  of  rent  after  suit  for  arrears  of  rent. — 
The  defendant  (a  zamindar)  refused  to  receive  rent 
from  the  plaintiffs,  talukhdars,  at  the  rate  asserted  by 
the  latter,  who  therefore  deposited  the  amounts  from 
time  to  time  in  the  Zillah  Court.  The  xamhadar, 
having  drawn  out  these  amounts,  sued  for  arrears  of 
rent,  alleging  that  the  money  paid  into  Court  covered 
only  the  principal  and  interest  for  a  certain  period, 
and  obtained  an  eX'parte  decree.  In  a  suit  brought 
for  a  refund  of  the  money  paid  into  Court,  which  had 

TOL.  IT 
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2.  ESTOPPEL  BY  JUDGMENT— <Joji«n«s<?. 

without  the  plaintiffs'  consent  been  irregularly  carried 
to  the  account  of  interest, — ffeld  that  the  claim  was 
barred  as  res  Judicata.  Gobindkatjth  Suitdtal  «. 
ROMANAUTH  Thakoob    .         .        .    1  Hay,  601 


16. 


—  Decision   as    te 


right  to  rent—Dismissal  of  former  suit  for  rent. 

Held  that»  the  plaintiff  having  failed  in  a  regular 
suit  in  1868  to  establish  his  right  to  rent,  a  subse- 
quent suit  for  rent  was  not  admissible,  unless  since 
that  date  rent  wa<i  paid  or  his  title  recognized  in 
some  way.    Sookhkukd  v.  Ntrmooo  Singh 

[2  Agra,  221 

17.  ■ •  Decision    as  to 

amount  of  rent-  Subsequent  suit  for  abatement  of 
rent.—The  plabtiff  obtained  a  patni  lease  of  certaiQ 
villages  from  the  defendant  in  1861  at  an  annual 
rent,  and  in  1865  was  evicted  from  a  portion  of  the 
property.  She  took  no  steps  to  obtain  an  abatement  s 
but  inasmuch  as  she  did  not  pay  any  rent  for  the 
year  1871,  the  defendant  brought  a  suit  against  her 
for  the  rent  of  that  year.  The  plaintiff  set  up  the 
defence  that  she  was  entitled  to  an  abatement  of 
fil55  from  her  rent,  the  B155  representing  the 
annual  value  of  the  property  which  she  had  lost  in 
consequence  of  the  eviction.  In  that  suit  it  was 
decided  that  the  amount  of  abatement  she  was  enti- 
tled to  was  B42.  No  appeal  was  made  against  that 
decision.  In  a  suit  brought  by  the  pluntiff  for  the 
purpose  of  obtuning  a  permanent  abatement  of  her 
rent  she  claimed  the  precise  measure  of  abatement, 
viz.,  H165,  which  she  had  claimed  in  the  suit  brought 
against  her  by  the  defendant.  Held  that  the  ques- 
tion was  res  judicata,  it  having  been  raised  and 
decided  in  the  former  suit.    NoBO  DooseA  Dobsbb 

V,  POTZBXTX  ChOWDHBT 

[I.  L.  B.,  1  Calo.,  200 :  24  W.  B.,  40 

18. Decision  as    to 

amount  of  rent,-  Where  the  plaintiff  sued  the  de- 
fendant for  a  year's  rent  at  the  same  rate  which  had 
been  decreed  to  him  for  the  previous  year  in  a  suit 
which  he  had  brought  against  the  same  defendant 
for  rent  of  the  same  property,  and  relied  upon  the 
former  decree,  which  had  been  obtained  ewparte,  as 
evidence  of  the  rent  due  to  him  from  the  defenduit, — 
Held  (following  Nobo  Doorga  Dossee  r.  Fdyz  Buksh 
Chowdhrg,  L  L.  E.,  1  Calc,  200)  that  the  decree  in 
the  first  suit  determined  the  amount  of  rent  due  from 
the  defendant  to  the  plaintiff.  Held  further  that 
the  decree  was  properly  admissible  as  evidence,  though 
the  plaintiff  had  not  taken  out  execution  upon  tmit 
decree  and  his  right  to  take  out  execution  was  barred 
by  Ihnitation.  I^ibohunbbb  Maitiokta  v.  Hubbish 
Cbuitdbb  DA88 

[L  li.  B.,  8  Calc,  888: 1  C.  L.  B.,  686 

19. ' — -^ Decree   ae  to 

amount  of  rent  payable  in  former  vears  ^Decree 
on  admission.— "f^^^e  plaintiff  in  a  suit  for  rent  having 
fc^ed  to  prove  the  amount  of  rent  claimed  by  him, 
the  Court  in  trying  the  issue  ''What  is  the  proper 
amount  of  rent  pay  Ale  to  the  plaintiff  ?  '*  gave  the 
plaintiff  a  decree  for  the  amount  admitted  by  the 
defendant,  ^t  amount  being  less  than  that  claimed 

Hz 
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by  tlie  pUSntUf.  In  &  later  Bait  the  plaintiff  sued  the 
defenduit  in  respect  of  the  nme  holding  for  the  rent 
of  a  flabteqnent  year,  and  he  claimed  at  the  same  rate 
as  be  had  clamed  in  the  previoas  snit.  ffeld 
(MiTTSB,  J„  dissenting)  that  the  decree  in  the  former 
snit  was  re$  judicata  as  to  the  proper  rent  payable  by 
the  defendant.  Punnoo  Singh  v.  Nirghan  Singh, 
L  L,  J?.,  7  Cole,,  298  .•  8  C.  L.  B.,  SIO,  explamed 
and  distinsrnisbed.    Jbo  Lal  Sivoh  v.  Subtuit 

[llC.]:i.B.,488 


20. 


Deeision  cu   to 


pfi0gession  n$  tBnanU^^AdmissihiHty  in  eridence  of 
d$cree  informer  stii. — ^The  plaintiff s,  as  pulrchasers 
of  a  share  of  an  estate,  sned  to  recover  their  share  of 
the  rent  of  certain  tenures  held  in  that  estate  by  the 
defendants.  The  defendants  denied  being  in  posses* 
■ion  as  alleged.  Another  co-sharer  in  the  same  estate 
had  previonsly  bronght  a  suit  agidnstthe  same  defen- 
dant for  the  rent  of  the  same  tenures,  and  in  that  snit 
the  present  plaintiffs  and  other  co-sharers  of  the 
estate  were  made  co-defendants,  and  the  decision  in 
tliat  unit  was  that  the  present  defendants  were  in 
possession  and  were  liable  to  pay  to  the  then  plaintiff 
his  share  of  the  rent.  Held  (Mittbb,  J,,  dissenting) 
thst  the  decree  in  the  former  snit  was  not  a  resjudi* 
oaia  or  even  admissible  as  evidence  in  the  piresent 
snit.  SxTBEiTDBB  Nath  Pal  Chowdhbt  r.  Bbojo 
Hath  Pax.  Chowphby    .    L  Ii.  B.,  18  Calo.,  862 


2L 


Daoision  in  fbrmer    suit— 


J}e9iiion  as  to  right  to  property — Subsequent  suit 
fof  rent, — It  having  been  decided  in  a  former  snit, 
.wherein  the  present  plaintiff  and  appellant  was  de- 
fendant and  the  present  defendant  was  plaintiff,  that 
the  latter  could  not  claim  from  the  former  a  share  of 
certain  property  set  apart  for  th«»  maintenance  of  a 
Muutthanf — Meld  thci,  after  that  decision,  it  was  not 
competent  to  the  present  defendant  to  collect  the  rents 
of  the  propeity.  He  was  accordingly  ordered  to 
make  them  over  to  the  present  plaintiff.     Dado 

HATJI  «.  DiNAVATH  BAYJI 

[2  Bom.,  77 : 2nd  Bd.,  72 


— Decision   as  to 

title  to  drain  ^  Suit  for  trespass — Proeeedings  i«- 
tve^n  same  parties  in  another  suit, — B  had  insti- 
tuted a  snit  in  the  Court  of  th«  Mnnsif  of  the  24- 
Parganas  sgainst  A  on  account  of  an  alleged  tres- 
pass to  a  certain  drain,  which  B  then  alleged  to  be 
his  property :  that  suit  was  dismissed  on  the  ground 
that  B  had  not  proved  his  title  to  the  drain  in  question. 
In  a  suit  arising  out  of  an  alleged  trespass  to  the 
same  drain  brought  by  A  against  H,  in  which  A 
stated  it  was  his  property,  the  judgment  of  the  Mnn- 
sif in  the  former  suit  was  tendered  in  evidence  on 
behalf  of  the  plaintiff,  and  it  was  contended  it  vras  an 
estoppeU  The  Court  admitted  it  in  evidence,  but 
doubted  whether  it  would  be  an  estoppel.    Mahomed 

S9AHABOODBBN  r.  WedGOBBBBT 

[10B.Ii.B.,Ap.,81 


:     Decision  on  title  in  proceed- 
ings under  Iiand  Acquisition  Act*  1870.— 

In  proceedings  under  the  Land  Acquisition  Act,  1870, 
to  apportion  the  compensation  payable,  a  decision 
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by  the  Judge  on  a  question  of  title  does  not  operate 
as  res  Judicata  between  the  parties  to  those  proceed- 
ings.    MAHADEYI  r.  NSELAMANI 

[I.  Ii.  B.,  20  Mad.,  269 

24. Judgment  of  foreign  Court 

—Cicil  Procedure  Code^  2877,  s.  24— International 
law. — An  ex-parte  judgment  of  a  French  Court 
against  a  native  of  British  India  not  residing  in 
French  territory  upon  a  cause  of  action  which  arose 
in  British  India  imposes  no  duty  on  the  defendant 
to  pay  the  amount  decreed  so  as  to  bar  a  suit  in  British 
India.    Hutdb  &  Co.  v.  Povkath  Bbatav 

[LIi.B.,4]fljul,868 

26. Judgment  on  award— Ftiui- 

lity  of  arbitrator's  atcard  when  judgment  is  passed 
thereon — Question  dealt  with  hg  such  award  raised 
in  a  subsequent  suit,— Where  a  case  was  referred 
to  arbitration,  and  the  award  was  subsequently  filed 
and  j  udgment  passed  in  accordance  therewith  and  sub* 
sequently,  in  another  suit  between  the  same  parties, 
a  question  dealt  with  in  the  award  was  rAised,~jBe^«l 
that  such  question  was  res  Judicata  between^ the 
parties,  the  judgment  on  the  award  having  the  same 
effect  as  an  ordinary  judgment  of  a  Court,  and  bdqg 
conclusive  on  the  point.  Wazsbb  Mahtov  r.  Csmvi 
Singh      I.  Ij.  B.,  7  Calo.,  727 :  9  C.  Ii.  B.,  877 

26. Jwtgmtfsnt     and 

decree  upon  an  award — CieU  Procedure  Coda 
(1882J,  ss.  J3  and  522,- A  judgment  and  decree 
passed  in  terms  of  an  award  under  s.  522  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882)  constitute  a  res 
Judicata.  Wate^r  Mahton  v.  Chmni  Singh, 
I,  L.  JB.,  7  Vale.,  727 1  ft^lbwcd.  VrANKATBSH 
Chdcaji  Joshi  0.  Sashabak  Daji 

[L  H  B.»  21  Bonu,  466 


27. 


Decision  ae  to  status  of  en* 


dowment— iSbiY  for  possession.— la  1801  A,  the 
shcbait  and  proprietor  of  the  gaddee  of  a  debeh^ 
at  K,  alienated  part  of  the  land  by  deed  of  gift  to 
B,  for  the  purpose  of  founding  a  sheba  at  C,  which 
was  accordingly  done.  In  182S  the  then  sfaebait  of 
the  debshaba  of  K  instituted  a  suit  for  the  recovery 
of  the  alienated  lands  against  the  then  shebait  of  the 
sheba  at  C,  and  in  that  suit  it  wns  declared  that  the 
sheba  was  independent  of  the  debsheba,  and^thus  the 
plaintiff  was  referred  to  a  rognlar  suit.  In  1861  the 
then  shebait  of  debsheba  brought  a  suit  for  recovery 
of  the  lands  against  the  then  shebait  of  the  sheba. 
Meld  that  the  decree  in  the  former  suit  operated  as  an 
estoppel  against  the  plainti^.  Kiss k okitkd  Abhbom 
Dundy  v.  Kvbsinq  Doss  BraAoss    Marsh.,  486 


28. 


Order  dismissing  daim  for 


maintenance — Subsequent  suit  for  maintenance 
— Agreement  as  to  amount  of  mainfenanee — 
Decree  limited  to  agreed  amount. — An  allowance  for 
the  muntenance  of  a  younger  member  of  a  family 
was  charged  upon  the  inheritance  to  which  the  eldest 
male  member  alone  succeeded.  In  a  suit  for  such  an 
allowance  brought  by  a  younger  brother  against  the 
elder  who  had  succeeded  their  deceased  father  in  the 
possession  of  the  estate — Meld  that  an  order  made 
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digmissing  a  claim  for  maintenance  preferred  by  such 
younger  brother  against  their  father  in  his  lifetime, 
founded  on  an  ikramama.  did  not  aiford  a  defence 
under  s.  13  of  the  Ck>clo  of  Civil  Procedure,  ffeld 
also  that  the  brothers  having  made  an  agreement 
fixing  the  allowance  for  maintenance  at  a  certain  sum, 
the  younger  brother  agreeing  to  receive  a  less  sum 
for  A  defined  p«r]od,  he  could  only  obtain  a  decree  for 
the  allowance  so  reduced.  Ahhad  Hossbik  Khan 
v.  NiuAL-UD-BiN  Kbav        L  Ii.  B.»  8  Calory  946 

[li.  R.,  10 1.  A.,  46 

S.  C.  Mahoveb  H088BIN  Khan  v.  Mahombd 
NxBLiTDDiK  Khan       .        .        18  C.  Xi.  "EU,  830 


20. 


Order   as    to   pasnneat  of 


maintenanoe — Subsequent  suit  for  maintenance 
charged  on  estate  of  Sovereign  prince  —Former 
suit  making  maintenance  eharge  on  estate  in  British 
territory,— In  a  suit  against  the  M«haTfbia  of  Hill 
Tipperan,  which  is  an  independent  Sovereign  State 
for  maintenance,  it  appeared  that  in  a  former  suit 
tried  in  British  India  in  respect  of  the  same  claim  the 
Court  had  ordered  the  amount  of  the  maintenance 
Cor  which  he  gave  a  decree  to  be  paid  by  the  defen- 
dant MaharajflJi  from  his  estate  in  B,  which  was  in 
British  India.  Held  that  the  decree  in  the  former 
suit  was  not  res  jadieata  to  show  that  the  mainten- 
ance claimed  in  the  present  suit  was  a  charge  on  the 
zamindariof  K  60  as  to  give  the  Court  jurisdiction. 
BiR  Chttndbb  Manikhya  v.  I  SHAN  Chundbr 
Tagobb      .        .  )2  C.  Ii.  B.,  473 


30. 


Decree     awarding      fixed 


money  allowanoe  in  lieu  of  mainteaanoe — 

Subsequent  suit  for  partition, — A  former  decree 
decided  that  the  plaintiff  (a  widow)  always  received 
a  certain  fixed  amount,  and  was  not  entitled  to  re- 
cover  more  in  the  shape  of  profits  in  respect  of  the 
share  clumed.  Held  that  it  was  not  a  decision  that 
such  fixed  payment  represented  a*  mere  claim  to 
maintenance,  and  not  a  substantial  right  or  intereil 
in  the  property  itself,  so  that  on  partition  she  must 
be  regarded  as  having  no  claim  to  share  in  the  land. 
It  should  be  inquired  into  (the  decree  being  so  con- 
strued) whether  the  acceptance  of  a  fixed  payment 
was  on  forfeiture  of  all  rights  to  the  property,  and 
whether  it  extended  only  so  far  as  the  widow's  right 
is  concerned,  or  whether  it  affected  the  son's  right 
likewise.  Man  Koonwrb  r.  Dilawub  Hossbin 
Khan        ....       1  Agra,  Bev.,  86 

81. Beolsion  on  question  of  flM^ 

— Subsequent  suit  between  other  parties. — On  a 
question  of  fact  the  decision  of  one  Court  cannot 
bind  another  in  a  suit  between  other  parties.    Ast  ah- 

OOLLAH  9,  KaLBB  MoHTN  MOOKBBJBB 

[law.  B.,  468 

82. Attempt  to  control  the  de- 
scent of  property.— Two  brothers  having  divided 
their  family  estate,  each  took  a  share  consisting  of 
villages  which  they  held  separately  agreeing  in  the 
instrument  of  partition  that  *'  the  villages  of  the 
shares  of  both  of  us  should  in  future  descend  only  to 
the  sons  and  grandsons,  and  so  on  of  us  both,  but 
must  not  go  to  any  others."    On  the  death  of  one 
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brother  leaving  a  widow  and  daughters,  the  widow 
obtained  possession  of  the  villages  which  formed  her 
husband's  share,  and  a  suit  brought  against  her  by 
the  other  brother  to  recover  them  wns  dinnissed  on  the 
ground  that  the  divided  shares  descended  according 
to  law.  The  widow  then  transferred  the  villages  to 
her  elder  daughter,  whose  right  to  the  possession,  as 
against  the  brother,  was  declared  in  the  present  suit 
on  the  ground  that,  as  between  the  widow  and  the 
brother,  the  question  of  the  widow's  title  was  res 
judicata.  Vbnkatadbi  Appa  R  att  'r.  Pbda  Vbnka- 
YAVHA  .        •       I.  li.  B.,  10  Mad^  15 


88. 


Benami    transaction  for 


purpose  of  defrauding  creditors— D^^^l  of 
conveyance  noiin  real pwrohascf^s name — Collusive 
suitbg  nominee  against  teal  owner — Decree  obtained  ' 
by  fraud — Subsequent  suit  by  real  owner  againsi 
nominee  for  possession — Might  of  party  to  f  mud  to 
setfrandulent  decree  aside— Collusive  trausactitn 
when  held  binding  and  when  set  aside. — In  1874  the 
plaintiff  F  bought  a  house  from  (?,  but  caused  the 
conveyance  to  be  executed  by  6^  in  the  defendant  C*e 
name.  This  was  done  with  the  object  of  protecting 
the  property  against  the  clainu  of  the  plaintiff's 
cred^QES.  The  plaintiff  occupied  the  house,  ostensibly 
as  tenant  to  the  defendant  lor  a  nominal  rent.  In 
1880  the  defendant  brought  a  suit  against  the 
pkuntiff  to  recover  possession  of  the  hoase,  and 
obtained  an  ea-parte  decree,  ^e  applied  for  execution 
of  the  decree,  but  allowed  the  execution-proceedings 
to  drop.  In  lb83  he  made  a  fresh  application  for 
execution.  Thereupon  the  plaintiff  filed  the  present 
suit  for  a  declaration  of  his  title  to  the  house  in 
question,  and  of  his  right  to  retain  possession,  alleging 
that  the  defendant  was  a  mere  benamidM' :  t^t  the 
sale-deed  and  the  ex'parte  decree  were  sham  and 
collusive  transactions  in  fraud  of  the  plaintiff's  cre- 
ditors, and  that  the  defendant  was  merely  a  trustee 
for 'him.  Held  that  the  plaintiff  was  bound  by  the 
decree  passed  in  1 880  in  the  defendant's  favour,  though 
it  was  a  collusive  decree.  The  plaintiff  could  not  get 
the  judgment  set  aside  which  the  defendant  had 
obtained  against  him  by  his  own  contrivance.  The 
plaintUI  allied  that  the  defendant  held  in  trust  for 
him  :  the  object  of  that  trust  being  to  protect  the 
plaintiff's  property  in  fraud  of  his  creditors.  Even  if 
such  a  trust  enforceable  by  the  Courts  could  arise 
out  of  such  a  turpis  causa,  the  question  was  whether 
this  continued  to  subsist  and  would  be  enforced  when 
the  original  relations  of  the  parties  had  become  merged 
in  the  decree  obtained  by  the  defendant  against  the 
plaintiff.  The  general  principle  is  that  where  a 
defendant  has  suffered  a  judgment  to  pass  against 
him,  the  matter  is  then  placed  beyond  his  control. 
Held  also  upon  the  general  principle  of  re^f  Judicata 
that  the  plaintiff  was  estopped  from  raising  the 
question  of  fraud  In  the  present  suit  which  he  might 
and  ought  to  have  urged  in  the  former  litigation. 

ChBNVTAATPA  bin  ViBBHADRAPPA  V,  PirTTAPPABTN 

Shivbasappa  .   I.  li.  B.9 11  Bom.9  70d 

84. Civil  Prooadure  Code,  1889^ 

S.  IS—Afatter  adjudjed  in  a  former  suit — Pur^ 
chase  pendente  lite.— A  zamindar,  having  granted  a 

11  X  2 
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patni  lease,  mortgaged  the  zamindari  to  tlie  patnidar, 
who.  having  afterwards  obtained  a  decree  against  the 
Eamindar  upon  the  mortgage*  attached  and  purchased, 
at  the  aale  in  ezecntion,  the  zamindari  interest  snb* 
ject  to  the  mortgage.  Before  that  purchaa'e,  though 
after  the  attachment*  another  holder  of  a  decree 
against  the  samindar  brought  the  right,  title,  and  in- 
t^estin  the  zamindari  to  sale  in  execution  of  his 
decree,  and  himself  became  the  purchaser.  He  then, 
claiming  to  have  obtained  the  zamindari  estate*  sued 
tiie  patnidar  for  vent  due  under  the  lease.  This  suit 
was  dismissed*  save  as  to  rent  due  for  the  time  inter- 
vening between  the  two  sales  in  execution*  on  the 
ground  that  the  relation  of  zamindar  to  leasee  had 
ceased  on  the  purchase  by  the  latter.  The  present 
suit  was  brought  by  the  purchaser  from  the  zamindar 
stating  his  title,  aoquii^Bd  at  the  prior  of  the  two 
sales,  and  claiming  to  redeem  the  mortgage,  ffeld 
that  the  dismissal  of  the  rent-suit*  which  involved 
the  title*  barred  the  present  one ;  and  the  opinion 
was  expressed  that  the  plaintiff  had  been  rightly  ad- 
judged in  the  rent*suit  to  be  bound  by  the  pixxseedings 
taken  by  the  mortgagee,  pending  wmch  the  purchase 
relied  upon  had  been  made.     Badhaxadhub  Hol- 

DAB  «.  HONOHUB  MVKBBJI 

[LI<.B.»15Calc..756 
lb  B..  16  L  A.,  97 

Kasiswab  Muxhopadhta  V,  MoHEin>BA  Nath 
Phavdabi    .        •        .    I.  Ik  B..9  26  Calo.»  186 


M. 


Identity  qfeame 


of  action  with  that  of  prior  suit,   to  which  the 
plaintiff  in  a  subsequent  suit  had   been  a  party 
— Effect  of  judgment,  thai  a  will  had  been  revoked 
to  bar,  between  the  parties^   any  claim  founded 
solely  on  the  will, — The  widow  of  atalukhdar,  acting 
under  his    supposed  will,   appointed    the    present 
appellant  to  succeed  to  the  talukh  and  other  esttfte 
which  had  belonged  to  the  deceased.    The  heir  of 
the  deceased*  under  the  Oudh  Estates'  Act  I  of  1869* 
obtained  the  judgment  of  the  Judicial  Committee* 
declaring  that  he  was  entitled  to  the  talukhs  as  against 
the  present  appellant  whose  title  was  under  the  will, 
which  had  been  revoked,  as  tho  Committee  found. 
Another  suit  brought  by  the  present  appellant  for  a 
decree  declaring  that,  in  virtue  of  lus  appointment  by 
the  widow  under  the  will,  he  was  entitled  to  the  whole 
of  the  estate  of  the  deceased*  talukhdari  and  non* 
talukhdari,  was  dismissed  by  the  Judicial  Committee 
on  the  ground  that  he  had  no  such  title  to  the  whole 
or  any    part  of  the  estate.    Held  that   this  prior 
judgment    was  conclusive  to  bar  the  present  suit, 
which,  being  founded  entirely  upon  the  appellant's 
appointment  in  pursuance  of  the  will*  was  brought 
for  possession  of  all  the  estate  of  the  deceased  as  well 
as  a  declaration  of  right  thereta    Although  the  heir 
was  not  entitled  to  possession  of  the  estate  of  the 
deceased  other  than  talukhdari*  inasmuch  as  the  widow 
took  her   estate  therein*  nevertheless*  the  claim  of 
the  present  appellant  being  only  founded  upon  her 
appointment   under  the  will*  as  if  unrevoked,  and 
not  being  a  claim  for  property  as  descending  to  the 
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widow  upon  her  husband's  intestacy,  the  prior  judg« 
ment  was  binding  in  the  present  suit.  Tbiloei 
Nath  Sing>h  v.  P^btab  Nabaif  Sinoh 

[I.  L.  B,,  16  Calc,  SOS 
I..B.,16LA.,Ua 

86.  — and  s.  ^—Act 


XII  of  1879,  e,  ^.—The  present  suit  was  preceded 
by  others  in  which  the  plaintiff  sought  to  establish 
a  right  in  the  same  part  of  the  talukhdari  estate  that 
he  now  claimed  to  redeem  from  mortgage.  The 
first  suit,  in  which  he  with  another  claimed  as  under- 
proprietors,  was  dismissed  in  1866  on  the  ground 
that  they  had  not  shown  themselves  to  have  held 
such  right  under  the  talukhdars  within  the  period, 
since  1841.  Proceedings  not  to  be  regarded  as 
judicial*  subsequently  taken  under  Circular  4  of 
1867*  resulted  in  a  finding  that  the  dismissal  was 
right  upon  the  merits,  the  property  having  been 
transferred  to  the  talukhdar  by  a  conditbnal  sale 
which  had  become  absolute.  Another  suit  was  then 
brought  to  recover  t^c  talukhdari  right  under  the 
terms  of  Circular  106  of  1869*  it  being  alleged  that 
arrears  of  revenue  paid  by  the  t  alukhdar  had  been 
paid  on  the  plaintiiPs  account.  That  suit  was  alsa 
dismissed.  Held  that  the  present  suit  to  redeem 
the  same  property  under  a  mortgage  was  not  barred 
under  s.  18  of  Act  X  of  1877*  as  amended  by 
8.  6  of  Act  XII  of  1879.  Amakat  Bibi  v.  Imdad 
HosAnr      •        .        .     I.  Ii.  B.,  16  Cala»  SOO 

Ii.  B.,  16  I.  A.,  106 


87. 


Clause    of  oon- 


ditional  eale  in  morigage — Suit  by  mortgagee  for 
declaration  of  title -^Decree  ordering  delivery  of 
property  to  mortgagee  in  default  of  payment  of 
mortgagc'-debt  by  mortgagors  within  one  month — 
^Default  of  payment  by  mortgagors — Effect  of  suck 
default —Mortgaged  property  taken  by  mortgagee 
in  execution  of  such  decree  not  as  mortgagee,  but 
absoluteljf — Snb/equent    suit  for  redemption* — In 
1863  B  and  C  mortgaged  certain  land  to  one  G  under 
a    mortgage-deed*    which    provided    that,    if    the 
mortgage-debt  was  not  paid  at  the  stipulated  time, 
the  land  should  become  the  absolute  property  of  O, 
the  mortgagee.     In  1871  G  filed  an  ejectment  suit 
against  B  and  C  and  one  H  alleging  that  he  had 
become  owner  of  the  land  by  operation  of  the  above 
clause,  and  that  he  had  subsequently  let  it  to  ff,  who 
now*  in  collusion  with  the  other  two  defendants  (the 
mortgagors),  denied  his  title.     The  ejectment  suit 
was  subsequently  converted  into  one  for  a  declaration 
of  G'b  title  as  owner  as  against  the    mortgagors, 
B  and  C,  who  claimed  a  right  to  redeem.    A  decree 
was  passed  in  1872  ordering  B  and  C  to  pay  itloO 
to  G  within  one  month*  or*  in  default*  to  deliver  up 
to  him  possession  of  the  land.    The  money  was  not 
paid,  and  V,  as  purchaser  from  G,  got  possession  in 
execution  of  the  above  decree  in  August  1873.    In 
September  1885  the  plaintiff,  as  B*b  heir  and  legal 
representative,  filed  a  suit  against  G  and  V  to  redeem 
the  property.    The  Court  of  first  instance  dismissed 
the    suit*    holding  that  the   plaintiifs  claim    was 
res  judicata  by  virtue  of  the  decree  passed  in  1872, 
and  that  the  right  to  redeem  was  lost.    On  appeal  > 
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the  Coart  reversed  this  decUion  and  passed  a  decree 
for  redemption  oa  payment  of  iilO  >  by  the  plaintiff 
within  six  months.  The  defendant  V  then  applied  to 
the  High  Coart  nnder  its  extraordinary  jurisdiction. 
Held  that  the  plaintiff's  claim  was  res  Judicata, 
In  the  snit  brought  by  O  (the  mortgagee)  in  1871, 
he  had  claimed  the'  land  as  owner  through  the 
forfeiture  cUnse  in  the  mortgage-deed,  and  the 
mortgagors  insbting  in  that  suit  on  a  right  still  to 
redeem,  the  decree  plamly  meant  to  give  them,  by 
way  of  indulgence,  one  month  Within  which  to  regain 
the  land  by  payment  of  BlOO  to  Q.  It  renewed 
the  mortgage,  but  with  a  condition,  which  was  a 
material  pa^  of  the  decree.  They  haying  failed  to 
pay,  the  m<^gage  was  extinguished.  After  the  lapse 
oi  the  month,  &  could  not  have  recovered  the  BIOO. 
Had  he  sought  to  recover  that  mon^,  he  would  have 
been  met  by  the  termfli  of  the  decree.  He  was 
entitled  to  the  land,  and  nothing  else.  So,  too,  was 
V  as  his  vendee.  As,  then,  there  was  no  debt  that 
could  be  recovered,  there  was  and  could  be  no  sub* 
aisting  mortgage  that  could  he  redeemed.  YiSHinr 
Chiktakah  o.  Balaji  bin  Ua&hfji 

[L  I«.  XL,  18  Bom.»  862 


sa 


PartiHon  suit — 


Declaratory  decree, — A  suit  for  partition  of  certain 
land  was  withdrawn  as  against  one  of  the  defen- 
dants who  was  entitled  to  part  of  the  land.  The 
plaintiff  and  the  remaining  defendants  entered  into 
■a  compromise  in  Uie  terms  of  which  the  Court  passed 
a-  decree  for  delivery  of  a  share  of  the  land  to  the 
plaintiff.  The  decree-holder  having  died  without  exe- 
cuting the  decree,  his  heir  now  sued  for  partition 
of  the  land  and  delivery  of  the  above  share,  joining 
as  defendants  the  various  persons  entitled  to  shares. 
Seld  that  the  decree  iu  the  former  suit  could  only 
operate  as  a  declaratory  decree,  and  did  not  preclude 
the  plaintiff  from  bringing  the  present  suit. 
Bbbvabai  «.  Tahuvabai 

[I.  Ii.  XL,  18  Mad.,  818 


88. 


Landlord   and 


tenant — Serwee^tenure  with  rent — Enhaneement  of 
rent — Resumption* — In  a  suit  brought  in  1886 
by  a  zamindar  to  recover  an  estate  granted  by 
his  predecessor  to  the  predecessor  of  the  defendant 
on*  a  service  tenure,  a  small  money-rent  bdng 
also  reserved,  it  appeared  that  in  1864  the  sight 
of  the  plaintiff's  predecessor  to  rent  had  been 
established  by  suit,  but  there  was  no  evidence  that 
the  service  was  then  dispensed  with,  but  in  1886  it 
was  intimated  to  the  defendant  that  the  service  was 
dispensed  with,  and  a  notice  to  quit  was  given  to 
him ;  the  option  of  holding  the  estate  at  an  enhanced 
rent  was,  however,  given  to  him  at  the  same  time. 
Sold  that  the  suit  was  not  precluded  by  the  Civil 
ProcMure  Code,  s.  18  or  s.  43.  Mahadbti  «. 
Vkbama     .  .    I.  Ii.  B.,  14  Mad^  865 

40. 

a   snit 


The  dismissal  of 

to  have  set  aside  an  order  made  in  one 
strict,  for  the  sale  of  the  pliuntifPs  interest  in 
property  therein,  is  not  a  bar  under  ss.  18  and  48 
of  tiie  Civil  Procedure  Code  to  another  suit  to  obtain 
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relief  against  an  order  in  another  district  for  the  sale 
of  property  therein  belonging  to  the  same  plaintiff 
or  of  other  property  not  included  in  the  order  for 
sale  against  which  the  dismissed  suit  was  directed. 
Badha  Pbasad  Sihgh  p.  Lal  Sahab  Bai 

[I.  Ii.  B.,  13  All.,  68 
Ii.  B.,  17  I.  A.,  160 


4L 


Judgment  in  vem,— Decision 


qf  Court  as  to  construction  of  will  and  ordering 
grant  of  letters  of  administration — Probate  and 
Administration  Act  (V  of  1881),  ss.  19  and  59 
Svidenoe  Act  CI  of  1872J,  s.  41,— The  High 
Court  of  the  North- Western  Provinces  on  the  2nd 
February  1890,  in  determining  under  s.  19  of  Act 
y  of  1881  the  question  whether  certain  persons 
were  entitled  to  letters  of  administration  ¥dth 
the  will  annexed,  construed  the  testator's  vrill, 
and,  finding  that  the  appUcants  were  residuary 
legatees  under  the  will,  held  that  they  were  entitled 
to  such  letters  of  administration.  The  widow  of  the 
testator,  who  had  unsuccessfully  opposed  the  grant 
in  the  Court  of  the  North-Westem  Provinces,  then 
filed  a  suit  in  the  Court  of  the  Subordinate  Judge  of 
the  24-Parganas  for,  amongst  other  things,  the 
construction  of  her  late  husband's  will,  ffeld  <m 
appeal  in  such  suit  that  the  application  for  letters 
of  administration  was  not  a  suit  properly  so  called* 
and  that  the  finding  on  the  construction  of  the  will 
by  the  Court  of  the  North-Western  Provinces,  being 
incidental  and  for  the  purpose  of  determining  the 
question  of  the  representative  title  of  the  applicants, 
could  not  be  regarded  as  concluding  the  plaintiff  by 
res  judicata  trom  obtaining  a  construction  of  the 
will  in  the  suit  brought  by  her.     AsmrHOTi  Dasx  o. 

MOHBBDBA  NaTH  W  ADADAB 

[L  -U  B.,  20  Calc^  888 


4a. 


Applic€ttion  by 


executors  for  probate —Order  refusing  probate-r 
Subsequent  suit  by  executors  as  persons  entitled 
under  will  to  property  of  deceased — Probate  and 
Administration  Act  (V  of  1881),  s.  12,  Ch.  V, 
ss,  69  and  88.— The  pUuntiffs  applied  to  the  District 
Court  at  Poona  under  the  Probate  and  Administra- 
tion Act  (Y  of  1881)  for  probate  of  a  will  of  which 
they  were  appdnted  executors.  The  defendants 
opposed  theoT  amplication,  and  on  appeal  the  High 
Court  rejected  it,  holding  that  on  t^e  evidence 
the  execution  of  the  will  was  not  proved.  The 
pUdntiffs  thereupon  filed  the  present  suit,  as  the 
persons  beneficially  entitled  under  the  will,  for  a 
declaration  that  the  property  of  the  deceased  be- 
longed to  them,  and  for  an  injunction  to  restrain  the 
defendant  from  obstructing  them  in  the  enjoyment 
of  it.  The  defendant  contended  that  the  suit  was 
barred  as  res  judicata.  Held  that  the  suit  was  not 
barred  by  the  order  refusing  probate  of  the  wilL 
The  refusal  to  grant  probate  does  not  conclusively 
show  that  the  will  propounded  is  not  the  genuine 
will  of  the  testator.  Qanbsh  JA^AirKATH  Dbt  «. 
Bavohabdba  GakbAb  Dbt 

[I.  Ii.  B.»  21  Bom.,  668 
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43. 


Suit  hi/    rerer' 


44. 


Suit  to  set  aside 


tale  for  arrears  of  rent  accrued  due  against 
female  heir  after  death  of  last  Jail  owner — Sub" 
sequent  suit  by  reiersiouer  to  recover  immoveable 
property  sold. — A  previous  snit  brought  by  a  female 
heir  to  set  aiide  a  lale  in  execution  of  a  decree  for 
arrears  of  rent  accrued  due  against  her  after  the 
death  of  the  last  full  owner  was  dismissed.  In  a 
■nbsequent  suit  by  the  reversioner  for  recovery  of 
possession  of  the  immoveable  property  so  sold, 
the  defence  was  that  the  suit  was  barred  as  res 
judicata'  Held  that  the  dismissal  of  the  previous 
suit,  which  was  for  recovery  only  of  the  limited 
eitate  of  female  heir,  ^ould  not  be  a  bar  to  the  sub- 
sequent suit  which  was  for  the  recovery  of  the 
absolute    estate,  which  vested  in  the  reversioner. 

fiSAJA  LAL  SeK  9.  JiBAN  EbIBHNA  BOT 

[I.  li.  R,  26  Calo.,  286 


46. 


Evidence   Act 


(I  of  1872J,  s,  41 — Judgment  in  rem — Judgment  in 
personam— Guardians  and  Wards  Act  (FIJI  of 
J890Jt  <•  48— Probate  and  Administration  Act 
(V  of  18S1J,  «.  62.^  On  an  application  for  probate  of 
a  will  under  the  Probate  and  Administration  Act,  1881, 
which  was  opposed  by  the  widow  of  the  alleged  testator 
and  her  father,  it  appeared  that  an  application  had 
previously  been  made  under  the  Guardians  and 
Wards  Act,  1890,  on  behalf  of  the  widow  for  a 
declaration  that  she  was  the  guardian  of  the 
person  and  the  property  of  the  infant  son  of  the 
alleged  testator,  and  that  that  application  had  been 
opposed  by  the  present  petitioners  who  claimed  to 
be  testamentary  guardians  of  the  property  appointed 
by  the  will  now  propounded,  and  that  the  will 
had  then  been  found  to  be  a  forgery.  Held  that 
the  question  of  the  genuineness  of  the  will  was 
not  res  Judicata  for  the  purpose  of  the  proceedings 
under  the  Probate  and  Administration  Act.    Cbih- 

VA8AHI  t,  HABIHABABADBA 

[L  L.  B.,  16  Had..  880 
M.  — Agreement    not 


sioners  — Former  suit  bg  widow — Suit  for  con 
struction  of  will, — A  suit  by  reversioners  after  the 
death  of  the  widow  of  a  testator  for  the  construction 
of  his  will  and  codicil  and  for  a  declaration  of  the  ! 
plaintiff's  rights  was  held  under  the  circumstances  ' 
of  the  case  not  to  be  barred,  as  being  res  judicata,  ' 
by  the  dismissal  of  a  former  suit  which  had  been 
brought  by  the  widow  claiming  the  estate  on  the  , 
ground  that  the  will  and  codicil  were  forgeries,  and 
in  which  they  were  found  to  be  genuine.  Chukeun  ! 
Lal  Bot  V,  Lout  Mohan  Boy 

[I.  Ii.  B.,  20  Calc,  906 


io  exeouie  regarded  as  satisfaction  of  decree* — M 
and  A  were  partners,  and  as  such  were  indebted  to 
H*  A  died,  and  subsequently  the  debt  was  settled 
between  H  on  one  side  aad  M  and  A'%  widow,  as 
guardian  of  her  minor  90ns,  on  the  (^ther.  For  a 
morety  of  the  debt  a  bond  was  passed  by  Jf  to  JT 
and  for  the  other  moiety  by  the  widow  oi  A,  H 
flled  a  suit  against  M  and  got  a  decree*  which  was    i 
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satisfied.  M  then  sued  th«  widow  on  her  bond. 
The  Court  allowed  her  objection  that  she  was  not 
competent  to  ^ive  a  bond  binding  her  sens  personally, 
and  of  its  own  accord  made  M  a  defendant,  and 
passed  a  decree  against  M  and  A*%  estate.  H 
assigned  this  decree  to  B,  who  applied  for  execution 
against  M,  M  thereupon  filed  this  suit  against 
S  and  E  praying  for  an  injunction  against  the 
execution  of  the  said  decree  and  for  damages  a^ainat 
H.  He  alleged  that  during  the  pendency  of  the 
suit  in  which  the  said  decree  had  been  passed,  S 
had  agreed  that  Jie  would  not  obtain  a  decree 
against  him,  and  that,  if  such  a  decree  were 
passed,  he  would  not  execute  it.  The  lower 
Appeal  Court  rejected  the  plaint,  holding  (1)  that, 
as  between  the  pUiutifF  M  and  the  defendant  i2, 
the  question  in  issue  was  res  judicata,  and  (2) 
that  there  was  no  cause  of  action  against  the 
defendant  J7.  On  appeal  to  the  Jligh  Court,— 
Held  that,  as  between  M  and  E,  the  suit  was  not 
res  judicata.  The  alleged  agreement  by  its  very 
terms  provided  for  the  event  of  the  decree  being 
passed,  and  was  only  intended  to  prevent  its  being 
executed.  Chenrtrappa  v.  Puttappa,  I.  L.  B., 
11  Bom.,  708,  distinguished.  Mukund  Hakshbt 
V.  Habidas  Khbmji  L  L.  B.,  17  Bom.,  23 


47. 


Mesne  profits.  Ascertain- 


ment of  —  Execution  of  decree  —  Deductio  n  s 
claimed. — The  Court  having  awarded  a  particulai* 
sum  as  annual  mesne  profits  without  setting  forth 
in  the  judgment  the  details  thereof>  and  it  having 
therefore  become  impossible  to  say  that  the  right 
to  a  particular  deduction  therefrom  claimed  by  the 
defendant  was  adjudicated  on  by  the  Court, — 
Held  that  the  rule  of  res  judicata  did  not  apply  to 
the  question  as  to  the  payment  by  the  defendant. 
Kaohab  Ala  Chela  v.  Oohadbhai  THAKABSHt. 
OaHADBHAi  Tbakabshi  v.  Eaohab  Ali  Chbla 

[I.  Ii.  B.,  17  Bom.,  86 


48. 


Soundness  In  law  of  pre- 


vious decision  immaterial. — Where  a  judicial 
decinon,  pleaded  as  constituting  res  judicata,  in 
all  other  respects  fulfils  the  requirements  of  s.  IS 
of  the  Code  of  Civil  Procedure,  and  no  appeal 
has  been  preferred  against  it  within  limitation, 
it  is  immaterial  whether  such  decision  is  or  is  not 
souftd  law.  Parthasaradi  Aygangar  v.  Chinna* 
hrishna  Ayyangar*  I.  L.  B.,  5  Mad.,  S04,  dis- 
sented from.    PHinrDO  v.  Javgi  Nath 

[I.  Ii.  B.,  16  All.,  887 


4f7« 


Erroneous  deei' 


Hon  in  potnt  of  law  in  previoeu  case, —  An  erroiie- 
oas  decision  on  a  pure  question  of  law  in  a  previous 
suit  may  operate  as  res  judicata,  Qoursi  Koer  r. 
Audh  Koer,  I.  L.  B„  10  Cale.,  1087,  and  Phundo  v. 
Jangi  Nath,  I.  L,  E.,  15  All.,  827,  followed. 
Parthasaradi  v.  Chinnakrishna,  I.  L.  E.,  5  Mad., 
304,  dissented  from.  Bai  Chubv  Gbosb  v.  KxruiTD 
Mobow  Datta  Chaudhdbi      .    1  O.  W.  H.,  687 

Same  case  on  review     .    1. 1<.  B«,  26  Calc,  671 

[aaw.K.,M7 
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50. 


Bengal     Municipal     Act 


(Beng.  Act  III  of  1864),  s.  10— Publio  high- 
watf» —  Koada  vesting  in  Committioneri  — Sub' toil 
of  roads  J  Right  to.—  A  Buit  brought  by  the 
pUintiifs'  predccwsor  in  title  to  recover  certain  land 
from  a  Municipality  (which  had  been  taken  up  as  a 
public  road  and  vested  in  the  Municipality  subse- 
quently under  Bengal  Act  III  of  1864,  s.  10), 
on  the  ground  that  the  plaintiffs  had  been  ousted 
therefrom  by  reason  of  the  Municipality  stacking 
stones  on  a  portion  thereof^  having  been  dismissed, — 
Seld,ihsLt  the  decision  in  such  suit  was  not  operative 
as  res  judicata  in  another  suit  brought  by  the 
plaintiffs  for  ejectment  and  dechiration  of  title  to 
such  land  against  a  purchaser  of  the  laud  from  the 
Municip^ity.  Modhu  Svdak  Kundu  r.  Pbomoda 
NathRoy        .        .        L  li.  B.,  20  Calc,  782 

61. Bent-suit  -  Evidence — Kstop* 

pel — Ex'parte  decree.  Effect  of—JRate  of  Rent. — 
A  mere  statement  of  an  alleged  rate  of  rent  in  a 
plaint  in  a  rent*suit  in  which  an.  ex-parte  decree 
had  been  obtained  is  not  a  statement  as  to  which 
it  mast  be  held  that  an  issue  within  the  mean- 
ing of  s.  13  of  the  Code  •€  Civil  Procedure  was 
raised  between  the  parties,  so  that  the  defendant  is 
concluded  upon  it  by  such  decree.  Neither  a  recital 
in  the  decree  of  the  rate  of  rent  alleged  by  the 
plaintiff,  nor  a  declaration  in  it  as  to  the  rate  cs  rent 
which  the  Court  considers  to  have  been  proved, 
would  operate  in  such  a  case  so  as  to  make  that 
matter  a  res  judicata,  assuming  that  no  such  declara- 
tion were  asked  for  in  the  plaint  as  part  of  the 
substantive  relief  claimed,  the  defendant  having  a 
proper  opportunity  of  meeting  the  case.    Modhu* 

BDDUV  ShAHA  MVITDITL  V.  BBAB 

[I.  Ii.  B.,  16  Calc,  800 

Rent,  Suit  for— 


Decree  as  to  rent  payable  for  former  ffear — Rate 
of  rent  pag able— Decree  on  admission  of  defeu" 
dant.— The  plaintiff,  in  a  suit  for  rent  which  was  con- 
tested, having  fulled  to  prove  that  the  rent  was  pay- 
able at  the  rate  claimed  by  him,  the  Court  in  trying 
the  issue  *'  what  is  the  amount  of  the  jama,''  after 
considering  the   whole  of  the  evidence  and  the  cir- 
cumstances of  the  case,  held  that  the  pluntiff  had 
entirely  failed  to  prove  his  allegation  of  the  jama, 
and  gave  him  a  decree  for  the   amount  admitted 
by  the  defendant,  which  was  less  than  that  claimed  by 
the  plaintiff.    In  a  later  suit  the  plaintiff  sued  ,the 
defendant,  in  respect  of  the  same  holding,  for  rent 
for  a  subsequent  year,  and  he  claimed  at  the  same 
rate  as  he  had  claimed  in  his  psevious  suit.    It  was 
contended  on  behalf  of  the  defendant  that  the  ques- 
tion as  to  the  rate  at  which  the  rent  was  pnyahle  was 
res  judicata,  it  not  being  alleged  that  there  had  been 
any  ag^ement  subsequent  to  the  first  suit  by  which 
the  rate  was  altered.      Held  that  the  question  as  to 
the    rent  payable  for   the  period  covered  by  the 
first  suit  was  res  Judicata  ;  but  that  it  did  not  follow 
that  the  decree  in  that  suit  operated  as  res  judicata* 
and  conclusively  determined  the  rate  of  the  rent 
payable  for  the  year  in  respect  of  which  the  sub- 
lequent   suit    was   brought.      That    depended   on 
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whether  the  previous  decision  was  that  the  plaintiff 
should  recover  from  the  defendant  the  sum  admitted 
by  him  to  be  due,  or  that  the  sum  so  admitted  to 
be  due  was  the  proper  amount  of  rent  payable  for 
the  perod  in  question.  'Meld  that  in  this  case  the 
previous  decision  was  to  the  latter  effect,  and  that 
the  question  of  the  rate  at  which  the  rent  was 
payable  by  the  defendant  was  res  judicata.  Punnoo 
Singh  V.  Nirghin  Singh,  L  L.  Ii.,  7  Calc,  298, 
and  Jeo  Lai  Singh  v.  Surfun,  11  C,  L,  R.,  48S, 
referred  to.  Hxtbby  Bbjiabi  BfiAaAX  r.  Pas&ITH 
Ahib  I.  Ii.  B.,  19  Cnlc,  666 


Rent,  Suit  ft 


68. 

Decree  as  to  rent  payable  for  former  years — Evi- 
dence  of  rent  pagable.— The  plaintiits    sued  the 
defendants  for  rent  of  a  cettain  jote  claiming  a 
higher  rent  than  the  defendants  admitted.       The 
High  Court  in  second  appeal  gave  a  decree  at  the 
lesser  rate  admitted  by  the  defendants.      Subse- 
quently  the  plaintiffs  agiun    sued  ttie  defendants 
in  regard  to  the  »ame  jote  for  arrears  of  rent  for 
subsequent  years  at  the  rate  claimed  in  the  former 
suit.    The  defendants  contended  that  the  rate  of  the 
rent  as  regards  this  jote    was,  by  virtue  of    the 
judgment  of  the  High  Court  in  the  previous  suit, 
res  judicata  as  between  themselves  and  the  plaintiff. 
Held  that  where  in  a  rent  suit  a  Judge  tries  the 
question  and  gives  judgment  on  the  question  ''  what 
is  the  yearly  rent,"  and  makes  that  the  foundation  of 
his  judgment,  that  decision  is  res  judicata  between 
the  parties.    The  previous  judgment  of  the   High 
Court  therefore  operated  as  res  judicata.     Surrg 
Behari  Bhagat  v.  Pargmn  Ahir,  I.  X.  R.,  19  Calc., 
656,  followed.    Per  Nosbib,  J. — Even  if  the  judg- 
ment of  the  High  Court  did  not  operate  as  res  judi' 
eata,  still  it  was  some  evidence  of  the  rate  of  the 
rent  of  the  previous  year.    Bitkbhi  v.  NiZAifCDDi 

[L  H  R,  20  Calo.,  606 

Dictum  of  NoBBis,  J.,  in  above  case  followed  in 
Madhu  Muvjabi  Ceowdhubabi  v.  Jhumji  Babi 

[ic.w.^.,iao 


64. 


Rsnt,  Suit  for— 


Decree  as  to  amount  of  land — Rent  payable  for 
former  gears— Rate  of  rent  payable, — The  plaintiff 
sued  the  defendant  for  rent  of  certain  lands.    The 
defendant  contended  that  he  was  not  liable  for  the 
entire  rent,  as  part  of  the  land  was  in  the  plaintiff's 
possession.    The  defendant  fuled  to  prove  his  coil* 
tention,  and  a  decree  was  given  for  the  full  amount 
claimed.    Subsequently  the  plaintiff  again  sued  the 
defendant  in  regard  to  the  same  property  for  arrears 
•of  rent  for  subsequent  years  at  the  rate  claimed 
in  the  former  suit.     The  defendant  had  the  land 
measured,  adduced    evidence,  and  endeavoured   to 
raise  the  same  defence  as  he  had  in  the  previous 
suit.    No  allegation  was  made  to  the  effect  that 
the  rent  had  been  altered  in  consequence  of  any- 
tlung  that  had  happened  since  the  previous  decision. 
The  lower  Courts,  without  consideting  the  evidence 
adduced  by  the  defendant,  held  that  the  defendant 
could  not  again  raise  the  ^sitme  contention,  as  the 
question  had  already  been  considered  and  determined 
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in  the  previous  suit,  and  was  re*  judicata  between 
the  ])artieB.  Beld  that  the  preTious  deciBion  did 
not  operate  as  res  judicata,  and  that  the  lower 
Courts  ought  to  have  determined  on  the  evidence 
adduced  what  the  amount  of  rent  in  question  was. 
Nil  Madhxtb  Sabkab  v.  Bbojo  Nath  Sivgha 

[L  I<.  B.»  21  Calc»  236 


56. 


Bent,     decision 


ae  to  amount  claimed  in  a  previous  suit,  if  res 
Judicata  in  a  subsequent  suit — Fresh  evidence  and 
defence  in  a  subsequent  rent  suit.  Admissibility 
of. — The  previous  decision  in  a  suit  for  rent  does  not 
operate  as  res  judicata  in  a  subsequent  suit  where 
the  amount  of  rent  subsequently  accrued  due  is 
in  issue.  It  is  open  to  the  defendant  to  raise  fresh 
defence  and  adduce  fresh  evidence  and  the  Court 
must  determine  upon  the  evidence  adduced  as  to 
whether  the  rent  clidmed  in  the  particular  suit  is  or 
is  not  due.  Hurry  Behari  Bhagai  v.  Bargun  Ahir, 
I.  X.  J2.>  19  Calc,  656,  and  Nil  Madhab  Sarkar  v. 
Brojo  Nath  Simgha,  J.  L.  B,,  21  Calc,  236, 
followed.  JoTtSDRJL  MoHiLir  Tagk>bb  v,  Shiticbhxt 
Chititdbb  Bhuttaohabjbb  4  C.  W.  JX,,  48 


66. 


Decree  by  ijardar 

whether  evidence  iohen  the  superior  landlord  sues 
for  rent — Bx'parte  decree  not  deciding  rate  of 
rent. — A  decree  obtained  in  a  previous  suit  for 
r«nt  by  an  ijaradar  does  not  operate  against  the  tenant 
as  res  judicata  on  the  question  whether  the  relation  of 
landlord  and  tenant  exists  in  a  subsequent  suit  for 
rent  brought  by  the  superior  landlord.  The  decision 
in  that  suit  where  the  rate  of  rent  was  not  in  issue 
does  not  operate  as  res  judicata,  in  the  subsequent 
suit  against  the  tenant,  as  regards  the  rate  of  rent. 
Surry  Behari  Bhagat  v.  Pargun  Ahir,  I.  L.  B,,  19 
Calc,  656,  and  Bakshi  v.  Nizamuddi,  I.  L.  B.,  20 
Cale.,  506,  followed.  Balabax  MoimiTL  v.  Eab- 
Tiox  Chavdba  Boy  .     4  O.  W.  ir.»  161 


67. 


Different     subjeot-matters 


Olaixned— Jlfa2iA;aiia — Becurring  liability — Judg 
meni  in  jlrst  suit  going  to  root  of  plaintiffs 
title—** Final**  judgment— Judgment  liable  to 
appeal  or  under  appeal — Fjfect  of  final  decree 
in  first  suit  pronounced  subsequent  to  decision 
in  second  suit  of  lower  Appellate  Court,  but 
before  hearing  of  second  appeal  in  second  suit. 
— For  the  purposes  of  the  rule  of  res  Judicata  it 
is  not  essential  that  the  subject-matters  of  the  present 
and  the  form^  litigious  should  be  identical. 
Where  a  recurring  liability  is  the  subject  of  claim,  a 
previous  judgment  dismissing  a  suit  between  the 
nme  parties  upon  findings  wnich  do  not  go  to  the 
root  of  the  title  on  which  the  claim  rests*  but  relate 
merely  to  a  particular  item  or  instalment,  cannot 
operate  as  res  judicata.  But  if  such  previous  judg- 
ment negatives  the  title  and  the  main  obligation 
itself,  the  plaintiff  cannot  re-agitate  the  same  question 
of  the  title  by  claiming  a  subsequent  item  or  instal- 
ment. Bajah  of  Pittapur  v.  Sri  Bajah  Bam  Buchi 
Sittaya  Oaru,  L.  B„  12  I.  A.,  16,  referred  to. 
A  judgment  liable  to  appeal  or  under  appeal  is 
only   a   provisional   and  not    a    definite   or   final  | 
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adjudication,  and  cannot  operate  as  resjudieaia  dnring 
the  interval  preceding  the  appeal  or  the  interrJ 
preceding  the  decision  of  the  appeal.    Sxplanatioa 
IV  of  s.  18  of  the  Civil  Procedure  Code  commented 
on.    Kakarlapudi  Suriyanarayanarazu  v.  ChellamF- 
kuri   Chellama,  5  Mad.,    176,  *and  Nilvaru  v. 
Nilraru,  I.  L.  B,,  6  Bom.,  116,  referred  to.    The 
rule  of  res  judicata  contained  in  s.  18  of  the  Code 
applies  equtJly  to  appeals  and  miscellaneous  proceed- 
ings  as  to  origins!  suits.     Having  regard  to  its 
main  object,  so  far  as  it  relates  to  the  re-trisi  of 
an  issue,  it  refers  not  to  the  date  of  the  conunenee- 
ment  of  the  litigation,  but   to  the  date  wheb  the 
Judge  is  called  upon  to  decide  the  issue.    Where, 
after  the  commencement  of  the  trial  of  an  issue,  a 
final  judgment  upon  the  same  issue  in  another  esse  ii 
pronounced  by  a  competent  Court  (the  identity  of 
parties  and  other  conditions  of  s.  13  being  fulfilled), 
such  judgment  operates  as  res  judicata  upon  the 
decision,  original  or  appellate,  of  the  issue  in  the 
later  litigation.     On  the  l7th  August  1885  a  suit 
was  instituted  for  recovery  of  an  annual  mstikins 
allowance  for  the  years  1290,  1291,  and  1292  Fasll 
On    the  6th  October  1885  the    Munaif  dismisMd 
the  suit.      On  the  10th  March  1 886  the  Suboranste 
Judge  on  appeal  reversed  the  MunslTa  decree  and 
decreed  the  suit.      On  the   21st    June  1886  the 
defendant  appealed  to  the  High  Court,  wUch  on  the 
4th   July  1887  reversed  the  Subordinate  Jadgt^i 
decree  and  restored  that  of  the  Munsif ,  on  the  groand 
that  the  plaintiff  had  never  received  and  was  net 
entitled  to  malikft^ftt     Meanwhile,  on  the  8th  Jane 
1886,  the  plaintiff  brought  another  suit  against  the 
defendant  for  recovery  of  malikana  for  the  year 
1293  Fasli,  which  accrued  after  the  institution  of 
the  former  suit.    By  judgments  dated  respectively 
the  21st  August  and  27th  November  1886,  the  lover 
Courts  decreed  this  suit,  holding  that  the  Subordinate 
Judge's    decree    of  the  10th  March  1886  in  the 
former  suit  operated  as  res  judicata,  aad  was  con* 
elusive    in   favour   of  the  plaintiff's  title  to  the 
malikana.     On  the  l7th  May  1887  the  defendant 
appealed  to  the  High  Court>  and  on  the  16th  Maj 
1888    (the    High    Court  havm^ ,    in  the   interval, 
dismissed  the  former  suit  by  its  judgment  of  the  4tb 
July  1887)  the  appeal  came  on  for  hearing.    SeU 
that  the  lower  Courts  were  wrong  in  holding  that 
the  Subordinate  Judge's  decree  of  the  10th  MsRh 
1886  in  the  former  suit,  which*  at  the  date  of  the 
institution   of  the  present  suit  on  the  8th   Jane 
1886,  was  liable  to  appeal,  and,  at  the  dates  of 
the  decittons  of  those  Courts  in  August  and  November 
1886,  was  the  subject  of  a  second  appeal  penduig 
in  the  High  Court,  could  operate  as  res  judicata  in 
favour  of  the  plaintiff's  titie  to  malikana.     (1)  That 
the  High  Court's  judgment  dismissing  the  former 
suit  on  the  4th  July  1887,  thou|^h  passed  after  the 
decisions  of  the  lower  Courts  in  the  present  suit 
and  after  the  inrtitution  of  the  second  appeal  in 
the  present  suit,  was  nevertheless  binding  on  the 
High  Court  in  deciding  such  second  appeal,  and,  being 
final,  was  conclusive  as  ree  judicata  against  the 
plaintiff's  title  to  malikana.    (2)  That  the  effect  of 
the  High  Court's  judgment  dismissing  the  former 
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suit  on  the  4th  July  1887  was  not  aifected  by  the 
circumstance  that  the  second  snit  was  bronght  for 
recovery  of  malikana  for  a  different  year,  inasmuch 
as  that  judgment  went  to  the  root  df  the  plaintiff's 
title  to  malilfcana,  and  its  scope  was  not  limited  to 
the  particular  item  then  claimed.  Balkishav  r. 
KishanLal     .  .  I.  Ij.  B.»  U  AIL,  148 


68. 


Fact  in  isBue  not  heard  and 


^'finally  decided*'  therein— Proceedinfft  in  a 
prior  tuit — To  support  the  defence  of  res  judi- 
cata, it  is  not  enough  that  the  parties  to  the  suits 
are  the  same,  and  that  the  same  matter  is  in  issue. 
The  matter  most  have  been  heard  and  finally  decided 
(s.  13  of  the  Civil  Procedure  Code).  In  1885  rela- 
tions of  a  deceased  proprietor,  alleging  their  right  to 
the  inheritance,  sued  for  a  declaration  that  they  were 
his  next  of  kin.  The  defendant  set  up  a  title  as 
direct  descendant,  diuming  to  be  the  son  of  that  pro- 
prietor's daughter.  The  first  Court  decided  that  this 
was  his  true  parentage,  and  dtenussed  the  suit.  The 
High  Court  maintained  the  dismissal,  not  upon  the 
merits,  but  on  the  grounds  that  the  suit  was  defective 
for  want  of  parties^  and  that  a  declaratory  decree 
could  not  be  made.  In  1888  the  same  plaintiffs, 
having  purchased  the  interest  of  the  piurties  not 
joined  in  the  previous  suit,  brought  the  present 
suit,  with  the  same  object,  against  the  same  defen- 
dant, whom  the  Subordinate  Judge  (not  the  same 
officer  that  disposed  of  the  former  snit)  now  found 
not  to  have  heen  the  son  of  the  said  daughter. 
A  Bench  of  the  High  Court  (composed  of  Judges 
others  than  those  that  heard  the  former  appeal), 
having  examined  the  record  of  the  former  suit, 
reversed  the  Sulxvdinate  Judge's  decision.  They 
declined,  however,  to  decide  whether  or  not  the 
latter  suit  was  barred  on  the  ground  of  ret  judicata. 
But  intimating  that  they  would  have  affirmed  the 
judgment  of  the  lower  Court  in  the  former  suit  had 
it,  on  the  merits,  come  before  them,  they  preferred 
that  j[udgment  to  the  one  before  them,  and  gave 
effect  to  this  opinion  by  reversing  the  latter.  Held 
that  the  question  of  parentage  had  not  been  heard 
and  finally  decided  in  the  suit  of  1885.  The  appeal 
in  that  suit  had  put  an  end  to  any  finality  in  the 
decision  of  tiie  first  Court,  and  had  not  led  to  a 
decision  on  the  merits.  There  was  therefore  no  res 
Judicata  ;  but  unless  treated  as  such,  the  judgment  in 
the  former  suit  had  little  or  no  bearing  on  the 
question  as  afterwards  put  in  issue  in  tMs.  That 
issue  had  been  rightly  decided  by  the  Subordinate 
Judge  on  the  evidence,  and  his  juogment  was  accord- 
ingly maintained.  Shbosaoab  SmaH  v.  Sitabav 
SnrGH  .  .        .    I.  li.  B.,  24  Calc,  616 

[Ii.  IL,  24 1.  A.,  60 
lC.W.ir.,297 
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Prior  decree  be- 


tween  the  same  partiet  in  the  $ame  claim — Notarriv 
ing  at  a  final  decieion.^ln  a  former  suit  between 
the  same  parties  that  were  now  in  litigation,  in  which 
the  same  claim  upon  title  was  made,  a  decree  dismissed 
the  suit.  But  the  judgment  in  the  former  suit  stated 
that  it  was  left  open  to  the  plaintiff  to  sue  again,  and 
that  no  matters  affecting  the  rights  of  the  parties  were 
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decided  between  them.  Meld  that  the  prior  decree 
was  not  a  final  decision  within  the  meaning  of  s.  13  of 
the  Code  of  Civil  Procedure,  and  the  defence  of  ree 
judicatory  was  not  maintained.  Pabsotak  Gib  o. 
NabbadaGib.  .    I.  li.  B.,  21  All.,  606 

[L.  B.,  26  I.  A.,  176 
0  80.W.N.,617 


60. 


Possession     known     and 


acquiesced  in  prior  to  adjudication— ^toa- 
panga  tanad  of  lb03^Fraud.—A  suit  was  brought 
in  1886,  grounded  on  fraud  attributed  to  the  lineal 
ancestor  of  the  principal  defendant  in  obtaining 
in  1803  the  grant  of  the  sanad  of  the  Sivaganga 
zamindari,  to  which  the  pUuntiff  claimed  title.  The 
plaintiff's  case  was  that  the  defendant's  ancestor, 
the  younger  of  two  brothers,  had  fraudulently 
caused  the  sanad  to  be  made  out  in  his  own  name, 
whereas  it  was  intended  to  be,  and  ought  to  have  been, 
a  grant  to  the  elder  brother,  who  was  the  plaintiff's 
lineal  ancestor.  Those  through  whom  the  plaintiff 
elumed  had  not  made  any  such  charge,  although  they 
had  knowledge  of  all  the  facts  connected  with  the 
grant  of  the  sanad  of  1803  to  the  younger  brother,  and 
with  the  long  possession  by  him  and  his  descendants, 
among  whom  there  had  been  litigation,  resulting  in  a 
decision  adverse  j;o  the  plaintiff's  cl^m  as  to  the 
ownership.  The  lower  Appellate  Court  and  the  High 
Court  both  found  that  the  alleged  fraud  had  not  been 
pipved.  Meld  that  this  suit  could  not  be  maintained 
to  re-open  the  question.  Bala  Goubi  Yallaba 
Tetab  r.  Pbbiasami  Upatab  Tbyab 

[I.  Ii.  B.,  17  Mad.,  884 

S.  C.  Bala  Goubi  Vallabha  Tbyab  r.  Zakindab 

07  SHIYAaABGA    .  .     Ij.  B,,  21  I.  A.,  98 
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Circumstances  and  evidence 


to  establish  existence  of  trust.— A  claim 
made  for  a  share  of  property  by  inheritance  f rpm  a 
deceased  relation  who  had  been  in  joint  possession 
of  it  with  the  defendant  was  met  by  the  defence 
that  the  estate  had  been  jointly  held  for  religious 
and  charitable  purposes  under  a  will,  the  deceased 
having  had  no  beneficial  op-heritable  interest.  The 
defendant  alleged  that  the  original  owner  of  the 
property  had  bequeathed  the  property  in  trust  for 
these  purposes.  The  claimant  alleged  a  revocation 
of  the  will,  and  denied  that  there  was  such  a  trust. 
One  of  the  contentions  upon  this  appeal  was  that 
the  plaintiff  was  estopped  from  denying  the  existence 
of  a  trust  by  there  having  been  a  judgment  of  the 
High  Court,  in  a  prior  suit,  between  the  present 
defendant  and  the  widow  of  the  deceased,  that  judg- 
ment having  stated  that  the  trust  had  been  recognized 
by  him  who  was  now  defendant.  Meld  that  this  was 
not  within  s.  13,  Civil  Procedure  Code,  the  matter  not 
having  been  tried  and  determined  in  that  suit.  Meld 
also  that  another  prior  judgment,  in  a  suit  brought  by 
others  interested  in  the  trust,  which  judgment  found 
the  will  to  have  been  revoked,  was  admissible,  though 
not  conclunve,  evidence  against  him.  Bitto  EnrwAB 
«.  Ebsho  Pbasas  HiiSB    .    I.  Ii.  B.9 18  AIL,  277 

[Ii.  K.  24  L  A.,  10 
1 C.  W.  N.,  266 
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e2. 


Judgment     obtained    by 


fraud-  Failure  to  appear  and  resist  order  grant' 
ivg  certificate, — P  died  in  1889,  leaving  a  daughter 
B.    F,  it  was  alleged,  had  made  a  will    appoint- 
ing certain    persons    lua  executors.    The  executon 
applied  for  a  certificate  nnder  the  Succession   Cer* 
tificaU  Act   (VII  of  1889)  i^  recover  a   deht  doe 
to  the  deceasett's  estate  from  one   3\     B  opposed 
this  application,  and  claimed  the  certificate  for  her* 
self  by  a  separate  application.     The  District  Judge 
rejected    B*»   application,  and  issued  a  certificate 
to  the  executors  on  the  14th  September  1892.     In 
the  meantime,  one  M  obtained  a  decree  against  B 
as  legal  representative  of  F,  and  in  execution  bought 
F'b  right,  titlr,  and  interest  iu  the  debt  due  from  y. 
On  the  12th  September  1892  M  applied  for  a  certifi- 
cate under  Act  VII  of  1889  to  recover  this  debt. 
The   District  Judge  rejected  this  application.    M 
appealed  to  the  High  Court.    To  this  appeal  the 
executors  were  made  parties  at  their  own  request. 
The  High  Court  reversed  the  District  Judge's  order, 
and  remanded  the  case  for  disposal  on  the  merits. 
Upon  the  remand  the  executors  did  not  appear  before 
the  District  Judge  to  contest  Jtf 's  spplicatlon,  and  the 
District  Judge  granted  him  a  certificate.    Thereupon 
he  applied  for  re\  ocation  of  the  certificate  previoasly 
granted  to  the  executors ;  and  the  executors  in  their 
turn  applied  for  re\ocatWm  of  the  certificate  granted 
to  him.    The  District  Judge  revoked  M*»  certificate 
on  the  ground  that  he  had  fraudulently  concealed 
from  the  Court  the  previous  grant  of  a  certificate  to 
the  executors.     Against  this  order  M  appealed  to  the 
High  Court,  contending  (inter  alid)  that  the  execu- 
tors, not  having  resisted  his  application  for  a  certificate 
after  the  case  had  beeu  remanded  by  the  High  Court, 
were  estopped,  on  the  principle  of  les  judicata,  from 
appl}  ing  for  a  revocation  of  the  certificate  granted  to 
him.      Held  that  the  executors  were  not  estopped. 
The  executors,  having  applied  to  be  made  parties  to 
the  appeal  proceedings,  %« ere  bound  to  appear  in  the 
Court  below,  and  their  failure  to  do  so  diiabled  them 
from  pUadiug  objections  such  as  the  collusive  charac- 
ter of  the  decree  and  B*%  want  of  title,  but  it  did  not 
operate  as  res  judicata,  especially  when  there  was 
reason  to  suspect  fraud  on  the  part  of  Jf.     The  order 
obtained  by  him  could  not  have  the  effect  of  resjudi- 
eata,  unless  the  executors,  being  called  on  to  dispute 
it,  had  failed  to  do  so.     A  partv  to  a  proceeding  is 
never  disabled  from  showing  that  a  judgment  or 
order  has  been  obtained  by  the  adverse  party  by  fraud. 
Mavchhasam  r.  Kaupas 

[L  Ii.  B.»  18  Bom.,  821 

Decree   in   previous    suit 


defining  rights  of  a  party  to  a  subsequent 
suit — Sffeot  of  auch  decree  as  against  such  partg 
until  set  aside  hy  proper  /  rocedure, — Where  there  is 
a  subsisting  decree  in  a  previous  suit  which,  as 
regards  the  subject-matter  of  a  subsequent  suit, 
would  take  eifect  under  n.  13  of  the  Code  of  Civil- 
Procedure,  it  is  not  open  to  the  party  whose  rights  are 
affected  by  such  decree  to  question  in  the  subsequent 
suit  the  validity  of  such  decree,  though  it  might 
have  been  open  to  such  l)arty  in  a  separate  suit  to  get 
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the  decree  set  aside.  Karamali  Eahimhhog  v. 
Rahimbhog  Hahihhoff,  I.  X.  JB.,  IB  Bom.,  137,  refer- 
red to.    Bavbi  ][jAL  v.  Bahji  Lal 

[L  Ii.  R.,  SO  AIL,  870 


64. 


3.  ADJUDICATIONS. 


Mention  of  oess  in  survey 


proceeding— JiMiteta/  determination,-^ Held  that 
the  mention  of  a  cess  in  the  wajib*ul-urs  and  settle- 
ment  proceeding  was  not  equivalent  to  a  judgment  oa 
a  question  raised  so  as  to  preclude  adjudication  on  the 
merits.    Bak  Chuvd  c.  Zahoob  Am  Khak 

[1  Agra,  185 

See  Bax  CHum)  v.  Zahoob  Ah  Kqav 

[1  Agra,  184 


86. 


Entry    in     wajib-ul-ura~ 


Limitation,— Held  that  an  entry  in  the  wajib-ul-urz 
is  only  good  for  what  it  may  be  worth  as  evidence, 
and  cannot  be  held  to  be  like  a  judgment  or  to  require 
to  be  set  aside  by  a  regular  suit  subject  to  alinutation 
calculated  from  the  date  of  the  instrument.  Bhola 
StETGH  p.  Bitlbaj  Sihoh        .        •     1  Agta^  888 

66. 


AppUoation  under  Adminis- 
trator General's  Act  (XZIV  of  1867),  Order 
on— Civil  Frocedure  Code  (Act  X of  1877 J,  s,  IS— 
Act  II  of  1S74,  s.  63—"  Suit."—Aix  application  by 
petition  under  s.  63  of  Act  II  of  1874  was  a  "  suit" 
within  the  meaning  of  s.  18  of  Act  X  of  1877,  and 
therefore  such  an  application  was  barred  by  the 
disposal  of  a  former  application  in  the  same  matter 
under  the  same  section,  or  under  s.  60  of  Act  XXIV 
of  1867,  which  the  Act  of  1874  repealed :  thb  was  so 
whether  the  order  was  one  for  payment  of  money  or 
one  dismissing  the  petition.  S.  63,  Act  II  of  1874, 
contemplates  that  the  money,  which  is  the  subject  of 
the  petition,  may  be  claimed  by  parties  other  than 
the  applicant,  and  that  those  parties  may  appear  and 
be  represented  at  the  hearing ;  and  the  words  **  binding 
on  all  parties"  were  intended  to  make  the  order 
binding  upon  such  parties  as  well  as  on  the  petitioner. 
SxiTH  V.  Sbobbtaby  or  Statb.  Ih  thb  xattbb  OB 
Act  II  OP  1874  .  L  Ij.  B.,  8  Calc,  840 

67.    — Adjudication  in  accordance 

with  Oaths  Act—Oaths  Act  (X  of  1873),  ss,  9 
and  1 1 —  Question  of  title, — The  decision  of  a  question 
of  title  in  issue  between  the  parties  to  a  suit  in  accord- 
ance  with  the  provisons  of  the  Oaths  Act  is  not  an 
adjudication  which  will  operate  as  an  e^^toppel  when 
the  snme  question  of  title  is  again  raised  in  another 
suit  between  the  same  parties.  Ebshata  Thabaoan 
V.  BuDBAH  Kaubudbi      .    L  Ij.  B.,  6  Mad.,  859 


68. 


Order    apportioning   com- 


pensation-money —  Question  of  title  —  Land 
Acquisition  Act,  s.  59. -Under  s.  39  of  the  Land 
Acquimtion  Act,  it  Ss  the  duty  of  the  Judge,  in 
apportioning  the  compensation-money  which  he  is 
directed  to  apportion,  to  decide  the  question  of  title 
between  all  persons  claiming  a  share  of  the  money. 
Semble — No  decision  under  the  Land  Acquisition  Act 
diould  be  treated  as  res  judicata  with  respect  to  the 


(   7681    ) 


DlOkST  OF  CASES. 


(    7582    ) 


B£8  JUDICATA— con/tfliMtf. 

8.  ADJUDICATIONS— f6N^'iitfe<f. 

title  to  other  parts  of  the  property  belongfing  to 
penoas  who  may  come  before  the  Judge  under  s.  89. 
NOBODEXP  Cbuivdbb  Chowpbby  r.  Brojbmbo  Lall 
Boy        L  Ii.  B.»  7  Calo.»  406 :  8  C.  L.  B.»  117 


68. 


Investigation  under  8.  881» 


Civil  Procedure  Code»  1877— TiV/*,  Question 
of—Fotses*ion, — An  iuvestigatitn  under  s.  3*^1  of 
the  Civil  Procedure  Code  (prior  to  the  Amendment 
Act  of  1879)  was  limited  to  the  fact  of  possession,  and 
was  no  bar  to  a  subsequent  suit  brought  to  try  the 
title  to  the  land  in  dispute.  Cbinnasami  PjllaI  r. 
Kbisbna  Pillai  .  I.  Ij.  B.«  8  2a  ad.,  104 

70. Order  for  abatement  of  suit— 

Difference  of  j^ocedure  under  Civil  Procedure 
Codet,  1869  and  1877,  #.  57i.— Certain  property, 
having  been  mortgaged,  was  sold  in  execution  of  a 
decree  against  the  mortgagor,  and  the  decree-holder 
became  the  purchaser.  The  mortgagee  subsequently 
sued  upon  his  mortgage,  making  the  purchaser  a  defen- 
dant, but  pending  the  suit  the  Utter  died,  and  the  suit 
was  not  revived  against  his  representatives.  A  decree 
was,  in  lb76,  obtained,  and  in  execution  of  that 
decree  the  property  in  question  was  purchased  by  the 
plaintiff,  who  now  sued  to  recover  pcssession  of  the 
same  from  the  representatives  of  the  purchaser  at  the 
former  execution  sale.  Held  that  the  matter  was  not 
ret  judicata  by  reason  of  the  mortgage  suit,  inasmuch 
as,  that  suit  having  been  under  Act  YlII  of  1839,  the 
abatement  had  not  the  effect  which  such  an  abatement 
under  Act  X  of  1877  would  have  had,  tig.,  being  a 
bar  to  a  fresh  suit  in  the  same  cause  of  action. 
KiSTABiHi  Dbbi  v.  Bbojo  Nath  Mookhopadhya 

[10  C.  L.  R.,  288 

71. Withdrawal  from  suit  with 

permission  to  bring  a  firesh  suit-  Ctri7  J^ro* 
cedure  Cede,  1859,  p.  97,— A  suit  is  not  barred  as 
ret  Judicata  because,  in  a  former  case  between  the 
same  parties,  and  in  the  same  cause  of  action,  the 
plaintiff,  after  the  evidence  had  been  recorded,  but 
before  final  judgment  was  passed,  obtained  the  Court's 
permission  to  withdiaw  the  suit  with  reservation  of 
leave  to  bring  another.     MoKA  BiBBB  r.  Oon Bi>  Ali 

[16  W.  B.,  276 

72. IMsmissal  of  plea  of  set-off 

— Suheequent  tnitjor  tame  claim. — The  plea  of  set- 
off is  one  form  of  bringing  a  suit,  the  defendant  be- 
coming in  regard  thereto  a  plaintiff,  and  he  cannot 
therefore  be  allowed  to  set  up  a  claim  for  which  a 
anit  had  been  previously  brought  by  him  and  dis- 
missed. Abdooilah  Ehah  ff.  Sbubahto  Fbbbbad 
Hajbah  16  W.  B.9  262 


78. 


Landlord     and 


tenant — Sale  for  arreart  of  rent —Deposit  to  prO' 
iect  undet'tenure — Set»off—  Voluntary  payment. — 
X  and  J2,  the  holders  of  a  patni  estate,  granted 
in  1856  a  dftr- patni  lease  to  iS  at  an  annual  rent,  the 
lease  stipulating  that  S  should  have  full  power  of 
sale  and  gift,  but  should  not  sub- let  without  the 
patnidar's  consent.  The  lease  contained  no  stipula* 
tion  for  the  registration  of  any  vendee  or  donee.  In 
1860  <S  sold  the  dar-patni  lease  to  K,  the  deed  of  sale. 
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which  was  duly  registered,  providing  for  mutation  of 
names  in  the  patnidar's  books.  Ko  such  mutatioti 
was  ever  effected  by  JT,  who  was  never  recognized  aa 
their  tenant  by  L  and  R,  the  rent  of  the  dar-patni 
being  paid  in  the  name  of  S,  In  1864  the  rent  due 
from  the  patnidars  being  in  arrear,  the  samindar  pro- 
ceeded to  sell  the  patni  under  Regulation  VIII  of 
1819.  Thereupon  K,  in  order  to  protect  his  undei- 
tenure,  depositid  in  the  CoUectorate,  on  17th  Novem- 
ber 1864,  a  sum  of  money,  on  which  the  sale  was 
stayed.  K,  being  then  in  arreai'  '^in  the  payment  of 
his  dar-patni  rent,  claimed  to  set  off  the  amount 
deposited  in  the  CoUectorate  against  the  rent  due  to 
L  and  £,  This  L  and  E  refused  to  allow,  and  they 
brought  a  suit  in  the  Collector's  Coui-t  against  S  and 
his  sureties  to  recover  the  arrears  of  rent.  In  that 
suit  K  intervened,  claiming  the  benefit  of  the  set-off,  to 
which,  however,  the  High  Court,  on  26th  June  1866, 
on  appeal,  held  that  he  was  not  entitled,  the  deposit 
being  merely  a  voluntary  payment  by  K.  On  SOth 
October  1867  JT  brought  a  regular  suit  against  5  and 
L  and  U  to  recover  the  amount  of  the  deposit  and 
obtained  a  decree,  but  the  decision  was  reversed  on 
appeal  and  the  suit  dismissed  for  want  of  jurisdiction. 
On  6th  June  1869  K  filed  his  plaint  in  the  proper 
Court.  Seld  that  he  was  entitled  to  recover  the 
amount  deposited  by  him  in  the  CoUectorate,  and  that 
the  suit  was  not  barred  as  being  ret  judicata  by  the 
decision  of  26th  June  1866.  LrcKiiTABAiN  Mittxb 
e.  Khbttbo  Pal  SnroB  Boy 

[13  B.  L.  B.,  F.  C,  146 :  20  W.  B.»  880 

74.  Set-off,  Plea  of,  in  respeot 

of  claim  dismissed  in  former  suit—Ctti/  jPro' 
cednre  Cone,  1882, 1. 13, — In  a  suit  to  recover  a  sum 
of  money  due  as  wages,  the  plaintiff  alleging  that  the 
defendant  had  engaged  him  to  sell  cloth  on  his  account 
at  a  monthly  salary,  the  defendant  claimed  a  setroff 
as  the  price  of  cloth  which  he  alleged  the  plaintiff  had 
sold  on  his  account  on  commission.  It  appeared  that 
the  defendant  had  previously  sued  the  plaintiff  to 
recover  the  same  amount  as  was  now  claimed  by  way 
of  set-cff,  as  being  due  for  the  price  of  cloth  sold  and 
di  livered  by  the  defendant  to  him  ;  and  the  plaintiff 
(then  defendant)  pleaded  that  there  had  been  no  sale 
to  him,  but  the  cloth  had  been  delivered  to  him 
on  commission  sale.  The  suit  was  dismissed  on  the 
ground  that  there  was  no  proof  of  a  sale  of  -cloth,  and 
the  question  whether  any  sum  vias  due  for  cloth  sold 
on  commission  sale  was  not  gone  into.  The  cloth  now 
alleged  to  have  Ijeen  delivered  on  commission  sale  was 
the  same  as  that  alleged  in  the  former  suit  to  have 
been  actually  sold  to  the  plaintiff.  Held  that  the 
claim  for  such  set-off  was  net  barred  under  the 
provisions  of  s.  18  of  the  Civil  Procedure  Code. 
AuiB  Zama  v.  M athv  Mal     L  Ii.  B.,  8  AIL,  886 

76. Order  of  former  Magistrate 

for  maintenance — Criminal  Procedure  Code  (Act 
X  of  lb72J,  t,  636— Maintenance  of  wife— Adultery 
of  toife  tubtequent  to  order  for  maintenance, — A 
husband,  upon  whom  an  order  to  make  an  allowance 
for  the  maintenance  of  his  wife  had  been  made  under 
a.  585  of  Act  X  of  1872,  objected  to  the  payment  of 
the  allowance  on  the  ground  that  his  wife  was  living 


(    7688    ) 


DIGEST  OF  CASBS. 


(    7684    ) 


BEB  JTTDlCATA—continued. 

8.  ADjnDICATIONS-~cofi/tii«0^. 

in  adnltery.  The  Magistrate,  entertaining  tbisobjec- 
tion,  disallowed  it,  on  the  ground  that  the  charge 
of  adnltery  against  the  wife  was  not  estahlished. 
The  husband  subsequently  again  objected  to  the  pay- 
ment of  the  allowance  on  the  same  ground.  The 
Magistrate,  entertaining  the  second  objection,  allowed 
it,  and  directed  the  husband  to  discontinue  paying  the 
allowance.  His  order  was  based  on  proof  of  adultery 
by  the  wife  before  the  date  of  the  order  of  the  former 
Magistrate.  Held,  on  the  general  principle  of  the 
rule  of  ret  judicata,  that  the  second  Magistrate  was 
wrong  in  law  in  reopening  matters  already  adjudicated 
upon,  and  his  order  directing  the  discontinuance 
of  the  allowance  on  the  ground  of  facts  antecedent  to 
the  former  Magistrate's  order  must  be  held  to  be 
illegal.    Labaiti  v.  Bak  Dial 

[I.  !<.  B.,  6  All.,  224 

76.     'Application  to   set  aside 

decree  after  refasal  by  Court  to  set  it  aside 
— Attachment  under  es- parte  decree. — A  suit  was 
brought  against  Tand  an  ex-parte  decree  obtained 
against  him.  An  application  by  ST  to  have  tho  decree 
set  ande  was  dismisMd.  The  defendant  afterwards 
applied  to  have  the  attachment  and  all  the  proceedings 
set  aside  and  declared  null  and  void.  Quare — 
Whether  the  former  refusal  to  set  it  aside  would 
be  a  bar  to  prevent  the  setting  aside  by  the  Court. 
Ladktttabbhai  r.  SABBAiraji  Pabtabbavgji 

[7Boin.»0.  C.,160 


77. 


FreviouB   suit    by    next 


firiend  dismissed  for  defatdt— CtotV  Procedure 
Code,  1882,  i,  158  (Act  VIII  of  1869 J,  1. 148  — 
Evidence  of  fraud  of  next  friend — Limitation, — A 
•ued  in  1886  to  recover  certain  estates  from  B,  alleg- 
ing claim  under  his  adoption  which  took  place  m 
1806.  A  suit  to  recover  the  same  estates  had  been 
filed  on  behalf  of  A  by  his  next  friend  and  had  been 
dismissed  for  default  in  1872.  In  1876  A,  bemg  still 
a  minor,  reUnquished  by  deed  his  claim  to  the  estates 
for  R12,000,  but  now  allesed  that  he  thought  he 
was  relinquishing  it  only  in  rovour  of  the  defendant's 
predecessor  in  title,  who  cUed  in  1 888,  having  been  in 
possesrion  of  the  estates  since  1867.  The  plaintiff 
attained  his  majority  in  1878.  Held  that  the  claim 
was  ree  judicata,  the  pUdntifP  having  failed  to 
prove  fraud  on  the  part  of  his  next  friend,  and 
that,  whether  the  cause  of  action  arose  in  1866  or 
1867,  it  was  equally  barred  from  1879.  Fer  Cur. 
— The  plea  of  res  judicata  ordinarily  presupposes 
an  adjudication  on  the  merits  ;  but  s.  148  of  the 
Code  of  Qvil  Procedure  (Act  VIII  of  1 869)  contains 
a  statutory  direction  that,  in  case  the  plaintiff  neg- 
lects to  produce  evidence  and  to  prove  his  claim  as 
he  is  bound  to  do,  the  Court  do  proceed  to  decide  the 
suit  on  such  material  as  is  actually  before  it,  and 
that  the  decision  so  pronounced  shall  have  the  force 
of  a  decree  on  the  merits,  notwithstanding  the  default 
on  the  part  of  the  plaintiff.  Ybitxatachalah  «. 
Mahalaksbmaxma       •    I.  Ij.  IL,  10  Mad.»  272 

7a 


Judgment  liable  to  appeal— 

Finalitjf  of  judgment, — A  judgment  liable  to  ajipeal 
or  under  appeal  is  only  a  provisional  and  not  a 


BXSB  JITDICATA— co»<t»MJ. 

3.  ADJUDICATIONS ->eoii^«is««<f. 

definitive  or  final  adjudication,  and  cannot  operate  is 
ree  judicata  during  the  interval  preceding  the  appeal 
or  the  interval  preceding  the  decision  of  the  appeal 
ExpUnation  ItT  of  s.  J  8  of  the  Civil  ProcediiT«  Code 
commented    on.       Kaharlapudi     Suriyanarayaua 
Bazu  v.  Shellamiuri  Shellamma,  6  MftuL,  176,  and 
Niltaru  v.  Nilvaru,L  L,  J2.,  6  Bom.,  110,  referred 
to.    The  rule  of  re*  judicata  contained  in  a.  13  of  1^ 
Code  applies  equally  to  appeals  and  miscellaneous  pro 
cee£nss  as  to  original  suits.     Having   regard  to 
its  mam  object,  so  far  as  it  relates  to  the  re-trial 
of  an  issne,  it  refers  not  to  the  date  of  the  com- 
mencement  of  the  litigation,  but  to  the  date  when  tbe 
Judge  is  dJled  upon  to  decide  the  iaeue.     Wben>, 
after  the  commencement  of  the  trial  of  an  Issue,  s 
final  judgment  upon  the  same  issue  in  another  case 
is  pronounced  by  a  competent  Court  (the  i  lentity  oi 
puties  and  other  conditions  of  s.  13  being  fulfilled), 
such  judgment  operates  as  ret  judicata   upon  the 
decision,  original  or  appellate,  of  the  iaane  in  the 
later  litigation.    Baleishav  v,  Kishak  I«A£ 

[L  !<.  B^  U  AU.,  148 

79. Award  as  to  partition  in 

prior  arbitration  proceedings,  Sffeot  of- 

iSubtequent  tuit  for  partition. — Disputes  having 

arisen  in  a  joint  Hindu  family,  the  parties  submitted 

the  question  of  partition  to  arbitrators,  who  passed  sa 

award  thereon.     Both  parties  objected  to  the  award. 

and  it  was  never  carried  into  effect.     On  a  snit 

for  partition  being  filed, — Held  that  such  an  award 

was  equivalent  to  a  final  judgment  and  binding  on  the 

parties  in  the  absence  of  positive  evidence  that  botii 

parties  agreed  that  the  former  state  of  things  sboald 

be  restored,  and    that  therefore   the   present  soit 

for  partition  could  no6  be  maintnined.     Kbibhka 

Panda  v.  Baiabam  Panda  ^ 

[I.Ii.B.,191i:ad.,880 

SUBBABATA  CHBTTI  0.  SADABITA  ChBTTI 

[I.  li.  XL,  20  Mad^  400 


80. 


BefVifial  to  file  award— C«W 


Procedure  Code,  1882,  tt,  13  and  535.— The  refn*l 
of  an  application  for  the  filing  of  an  award  under 
s.  626,  Civil  Procedure  Code,  merely  leaves  we 
award  to  have  its  own  ordinary  legal  effect,  ^pA 
it  cannot  be  contended  that  an  awjprd  is  not  to 
be  relied  on  as  a  defence  in  a  suit  relating  to  the  sub- 
ject-matter dealt  with  by  it,  only  because  snch  sb 
appUcatioD  has  not  been  granted.  Separable  daimif 
fH«.,  (a)  to  share  property  by  right  of  inheriUn^* 
and  {b)  for  the  office  of  lambardar,  had  been  £sposed 
of,  on  the  reference  of  the  present  partiea,  witboot 
the  intervention  of  a  Court  by  an  arlntnior's  a«vd 
between  th^.  An  application  under  a.  525  bid 
been  rejected,  for  the  reason,  among  others,  uisi 
(h)  was  not  a  matter  of  civil  jurisdiction.  Held,  bo** 
ever,  that  the  present  suit,  which  was  gnmndsd  on 
(a),  was  barred  by  t&e  award  made.  UwuiOti^ 
Nbwaz  Khah  e.  Alah  Khan  ^, . 

[I.  I**  B.,  18  Calo,  ^ 
I..B..18LA^^ 
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81. 


-  ConBont  deovee— Decree  die- 


mieeing  party  from  euit, — In  1839,  in  contempla* 
tiou  of  a  marriage  between  M  and  &,  a  deed  of  settle- 
ment was  executed  which  provided  that,  during  the 
lifetime  of  Jf' s  father,  half  of  the  rents  and  profits 
of  two  houses  in  Calcutta^  held  for  a  term  of  years, 
should  be  taken  by  him  and  half  by  Q ;  that  after 
the  death  of  M'b  father,  the  rent  and  profits  should 
go  to  &  and  M,  and  upon  the  death  of  either  of  them 
to  the  survif  or  ;  and  after  the  death  of  the  survivor 
to  the  use  absolutely  of  the  issue  of  the  marriage, 
if  any.  The  father  of  M  died  in  1841,  and  G  on  the 
23rd  of  November  in  the  same  year.  M,  on  the  21st 
December  1841,  shortly  after  the  death  of  her  husband, 
married  A  S,  and  on  the  8th  of  April  1842  gave 
birth  to  a  child,  who  was  named  E  and  afterwards 
married  to  T,  M  died  in  1850.  By  A  8  she  had  two 
children,  the  plaintiff  and  a  son  G  S.  On  the  7th 
November  1859  S  and  her  husband  filed  a  bill  of 
complaint  in  the  Supreme  Court,  Calcutta,  against 
the  trustees  of  the  settlement  of  1 889,  and  against 
A  S  and  G  S,  who  was  then  an  infant,  in  which  she 
claimed  to  be  entitled  to  the  properties  absolutely. 
On  the  21i>t  of  June  1860  a  decree  was  made  dismiss* 
ing  the  suit  against  G  8,  and  declaring  that  the  proper- 
ties  covered  by  the  deed  of  settlement  were  personalty. 
In  the  present  suit  it  was  objected  that  the  decree  of 
the  Supreme  Court  could  not  bind  G  Stwhe  was  dis- 
missed from  the  suit,  and  because  the  decree  was  a 
decree  by  consent.  Seld  that  the  decree  was  binding 
upon  G  8  and  persons  claiming  to  derive  their  title 
from  him.  A  consent  decree  is  as  binding  on  the 
parties  to  the  proceedings  in  which  it  is  made  as  a  decree 
made  after  a  contentious  trial.  In  re  South  American 
and  Mexican  Co.,  L.  R.  (1896),  1  Ch.,  37  j  The 
Bellcaim,  L.  It.,  10  P.  D.,  161 ;  NUakanand  v. 
Padmanahha,  I.  L,  S„  IS  Mad.,  1 ;  and  Gafapathi 
Radhika  v.  Gajapothi  Nilamani,  13  Moore* e  I.  A, 
497,  referred  to.    Nicholas  r.  Asphab 

[I.  L.  B.,  24  Calc,  216 


8a 


-JEstoppel. — A 


judgment  by  consent  raises  an  estoppel  just  in  the 
same  way  as  a  judgment  after  the  Court  has  exercised 
a  judiciiJ  discretion  in  the  matter.  L aeshhishaiikab 

DeYEBHANKAS  r.  YlSHNTTBAM 

PL  L.  B.,  24  Bom.,  77 


88. 


Evidence — Civil 


Procedure  Code  (Act  XIV  of  1882),  f.  IS.— A  con- 
sent decree  in  a  previous  suit  to  which  the  parties  in 
a  subsequent  suit  are  parties,  being  a  decree  of  a 
Court  having  jurisdiction  over  the  subject-matter  of 
the  suit  and  over  the  parties,  is  admissible  in  evi- 
dence in  the  latter  suit.  Laxa  Shib  Lal  r.  Lala 
GouBi  Pbasad  .        .    2  C.  W.  IT.,  174 


4.  JUDGMENTS  ON  PRELIMINABY 

POINTS.     • 


84. 


Dismissal  without  trial  on 


the  merits — Hearing  and  determination  of  cause 
of  action, — A  suit  on  the  same  cause  of  action,  and 
between  the  same  parties,  as  a  former  suit  which  was 
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summarily  dismissed  without  being  tried  on  its 
merits,  is  not  one  on  a  cause  of  action  which  has  been 
heard  and  determined  by  a  Court  of  competent  juris- 
diction  in  a  former  suit.  Shokhbb  Bbwa  v.  Mbhdbb 
MrNDiTL 9  W.  B^  827 


85. 


Decision  without  trial  on 


msrUB— Former  judgment  on  technical  defect  or 
irregularity. -^k  former  judgment  which  proceeded 
wholly  upon  a  technical  defect  or  irregularity  in  the 
proceedings,  and  not  upon  the  merits  of  the  case,  b 
not  a  bar  to  a  subsequent  suit  for  the  same  cause  of 
action.  Bam  Nath  Roy  Chowbhby  n  BHAanuT 
MoHAPtrrrrB     .        .         8  W,  B.,  Act  X,  140 

86. Caee  decided  on 

technical  ground.— 1\ie  cause  of  action  between  two 
parties  cannot  be  said  to  be  a  ree  judicata  if  the 
first  case  was  disposed  of  on  appeal  on  a  purely  tech- 
nical point,  even  though  the  suit  was  decided  on  its 
merits  in  the  Court  of  first  instance.  Mokookd 
Nabaih  Deo  v.  Jonabdvx  Dxy  Bubkiok 

[16  W.  B.»  208 


87. Suit   dismissed    as   being 

premature— iS«t/  for  same  eul^'ect  euheequently 
brought. — ^A  suit  dismissed  as  being  prematurely 
brought  is  not  a  res  judicata  in  a  subsequent  suit 
brought  at  the  proper  time.  Elahbe  Buksh  v. 
SheoNabaik  Singh  •        •     >   .    17W.  B.»860 


88. 


Previous  suit  dig' 


missed  as  premature— Civil  Procedure  Code,  s.l3^ 
Omission  to  give  notice  under  Transfer  of  Property 
Act,  s.  132.— A  suit  by  the  assignee  of  a  mortgage- 
bond  against  the  mortgagor  was  dismissed  on  the  ground 
that  the  plaintiff  was  not  entitled  to  sue  for  want 
of  notice  to  the  defendant  under  s.  132  of  the  Trans« 
fer  of  Property  Act.  The  plaintiff  then  gave 
express  notice  of  the  assignment  to  the  mortgagor,  and 
sued  on  the  bond  again.  Meld  the  claim  was  not 
res  judicata,  and  the  second  suit  was  accordingly  not 
precluded  by  s.  13  of  the  Code  of  Civil  Procedure. 
Bahibbddi  r.  Sitbbabbdpi 

[L  I<.  B.»  12  Had.»  500 


89. 


Suit  dismissed  as  not  being 


proper  remed'y^  Subsequent  suit  on  same  cause 
of  action— Civil  Procedure  Code,  1859,  ss.  2  and  7. 
~The  first  defendant  mortgaged  certain  lands  to 
plaintiff  by  way  of  sur-i-pediigi  lease,  under  which 
the  latter  entered  into  possession.  The  first  def  en« 
^nt  afterwards  gave  a  ticca  of  the  lands  to  the  second 
defendant,  who  turned  the  plaintiff  out  of  possession 
before  the  term  of  the  zur-i-peshgi  lease  had  expired. 
Plaintiff  then  sued  the  first  and  second  defendants, 
basing  his  cause  of  action  on  the  dispossession  by  the 
second  defendant,  and  praying  for  the  recovery  of  the 
mortgage-money  by  sale  of  the  mortgaged  property. 
The  suit  was  dismissed,  the  Judge  observing  that 
plaintiff's  proper  remedy  was  to  bring  a  suit  for 
possession.  Plaintiff  then  brought  a  subsequent  suit 
for  possession  against  the  same  parties,  and  on  the  same 
cause  of  action.  The  defendants  objected  that  the 
suit  was  barred  under  ss.  2  and  7,  Act  VIII  of  1859> 
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bnt  the  contention  was  overralcd.    Deobhabi  Sivgh 
r.  Lalla  Sbwbabu!!  Lal   .         .    8  C.  Ij.  B^  886 


90. 


Suit  Btraok  off  for  defatQt 


^Beng,  Reg.  XXVI  of  ISU^-Dectsion  of  *uit— 
Civil  Trocedvre  Code,  1S59,  *.  US.— Where  a  suit 
had  been  struck  off  the  file  on  default  under  the  old 
law.  Regulation  XXVI  of  18U  ("  kharij  "  being  the 
word  used),  it  was  held  that  there  was  bo  "decision" 
such  as  is  contemplated  by  s.  148  of  the  Civil  Proee-. 
dure  Code,  1859.  GxnraA  Raic  r.  Khbv  Nabaiv 
PooBXB IIW.  R,  250 


eL 


Dismissal  of  suit 


for  default  in  appearance  of  parties— Remanded 
ease, — When  a  suit  has  been  remanded  by  the  Appel- 
late Court  and  then  dismissed  by  the  Court  of  first  in- 
stance for  non-appearance  of  the  parties,  the  plaintiff 
is  not  debarred  tiiereby  from  bringing  another  suit 
upon  the  same  cause  of  action  against  the  same 
defendant.  Raohuvath  SiiraH  v.  Ray  Euwar 
MaKdal  .      6  B.  li.  R.,  Ap.,  64 :  14  W.  B.,  81 

Dismissal  of  suit 


for  default  in  appearance  Suit  for  rent — Subse^ 
guent  suit  for  pof session — Ciril  Prooedure  Code 
(Act  X  of  m?),  s,  IB.— In  1870  two  plots  of  land, 
numbered  155  and  147,  belonging  to  the  same  owner, 
were  sold  in  execution  of  a  decree.  The  purchaser  of 
plot  155  sold  it  to  ^,  who  in  1873  sued  the  tenant  of  a 
poriion  of  the  land  for  rent.  In  this  suit  A  prayed  that 
it  i^ight  be  declared  that  he  was  the  owner.  The  tenant 
alleged  that  h,  the  purchaser  of  plot  147,  was  the 
owner  of  the  land  in  respect  of  which  rent  was  sought 
to  be  recoveri'd,  and  B  was  made  a  party  to  the  suit. 
At  the  hearing  A  did  noc  appear,  and  the  suit  was 
dismissed  for  default.  Subsequently  A  sold  plot  155 
t6  the  present  plaintiff,  who  now  sued  for  possession. 
Seld  that  the  suit  was  not  barred  as  res  judicata. 
GOBiHD  Chitkdeb  Addya  r.  Afzt}l  Rabbabi 

[I.  I..  R..  8  Calo.,  428 :  12  C.  Ij.  R.  2  9 

83. : Suit  for  share  of 

joint  family  property.— A,  one  of  three  members  of 
an  undivided  Hindu  family,  mortgaged  his  share 
in  the  immovenble  family  property  to  B.  The  mort- 
gage recited  that  the  money  was  raised  in  order  to 
enable  A  to  sue  his  ro- parceners  for  partition  of  the 
family  property  and  possession  of  his  share  therein. 
A  subsequently  did  bring  a  suit  with  that  object 
against  his  co-parceners,  but  allowed  it  to  be  dismissed 
against  him  for  default.  B  now  brought  a  suit 
against  A  and  his  co-parceners  for  possession  of  A'% 
share  in  such  family  property.  Held  that,  as  it  was 
not  made  out  thnt  A  in  bringing  his  suit  had  acted  as 
the  agent  of  B  and  at  ^s  request,  /J's  suit  was 
not  barred  by  the  dismissal  of  a'%  suit.  Kbisbbaji 
Lakshmab  Rajyadb  v.  Sitabah  Mubabbay 
Jabhi  .  L  L.  B.,  6  Bom^  488 

84, Cici7  Procedure 

Code,  1859,  ss.  2  and  170— Hindu  widow— Berer* 
sioner. — A,  a  Hindu  widow,  brought  a  suit  to  re- 
cover possession  of  her  husband's  share  of  certain  joint 
property.  After  partially  examining  some  of  her  wit- 
nesses, she  cited  the  defendant  as  a  witness,  and,  on 
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his  failure  to  attend,  her  suit  was  dismissed.  After 
the  death  of  the  widow,  her  daughter  sued  the  same 
defendant  on  behalf  of  her  two  minor  sons,  as  being 
entitled  in  reversion-  to  their  grandfather's  share,  to 
recover  the  share  which  was  the  subject  of  the  former 
suit :  the  defendant  i»as  summoned  as  a  witness,  but 
failed  to  attend.  Held  that  the  suit  was  not  barred 
under  s.  2,  Act  VIII  of  1859,  as  bring  res  judicata, 
until  it  was  shown  that  the  former  decree  had  been 
obtained  after  a  fair  trial  of  the  right,  so  as  to  bind 
not  only  the  widow>  but  the  reversioners.  The  defen- 
dant  having  failed  to  attend  and  give  evidence  on 
this  point,  the  Court  was  justified  in  giring  the 
plaintiff  a  decree  under  s.  170,  Act  VIII  of  1859. 
Bbaumoyb  Dassbb  r.  Kbisto  Mohuh  Mookbbjbb 

[L  Ii.  R.,  2  Calo.,  222 

86. Bejeotion     of     plaint    for 

non-appearanoe  of  plaintiff— Possessory  suit  m 
Mamlatdaf^s  Court  and  in  Civil  Court — Bom.  Act 
III  of  1876,  s.  IS—Speei/U  Belief  Act  fl  of  1877 J, 
«.  9—Citil  Procedure  Code  (Act  X  ofl877J,  s.  13. 
—A  plaintiff,  whose  plaint  has  been  rejected  for 
default  of  appearance  in  the  Mamlatdar's  Court  under 
Bombay  Act  III  of  I87ti,  s.  18,  cannot  bring  another 
possessory  suit  on  the  same  cause  of  action  in  the 
Civil  Court  under  s.  9  of  the  Speeific  Relief  Act  I  of 
1^77;  for  the  rejection  of  a  plaint  under  s.  13  of 
Bombay  Act  III  of  1876,  by  reason  of  the  failure  of 
the  plaintiff  to  attend  with  his  proofs  on  the  day  ap» 
pointed,  is  a  hearing  and  final  dedsiou  of  the  tait 
within  the  meaning  of  s.  13  of  the  Code  of  Civil  Pro- 
cedure (Act  X  of  1S77),  and  upon  the  rejection  of  the 
plaint  the  question  in  the  suit  becomes  res  judicata. 
Rauchabsba  r.  Bhikibai   I.  Ii.  B.,  8  Bom.*  477 

See  Rakchaivdba  Balaji  Phabmi  v.  NABjinrHA- 

CHABTA  NbdUITATH  AcHAB7A  EaTTI 

LL  !<.  R.,  24  Bom.,  251 

where  the  above  decision  was  dissented  from. 


86. 


Dismissal  of  suit 


for  default— Difference  in  cause  of  action— Civil 
Procedure  Code,  ss.  i3,  102, 103.— The  dismissal  of 
a  suit  in  terms  of  s.  102,  Civil  Procedure  Code,  is  not 
intended  to  operate  in  favour  of  the  dffendant  as  res 
judicata.  When  read  with  s.  103,  it  precludes  a 
fresh  suit  in  respect  of  the  same  cause  of  action, 
referring,  irrespectively  of  the  defence  or  the  relief 
prayed,  entirely  1o  the  grounds,  or  alleged  media,  on 
which  the  pluntilf  asks  the  Court  to  decide  in  his 
favour.  Brother's  sons,  as  nearest  agnates  of  a 
deceased  proprietor,  sued  for  a  decree,  declaring  that 
a  gift,  before  then  made  by.  the  widow  in  favour  of 
her  dsughter's  son,  of  the  estate  of  her  late  husband, 
would  not  operate  against  their  right  of  succession  on 
her  death.  A  prior  suit  before  the  date  of  the  gift, 
brought  by  two  of  the  plaintiffs  for  a  declaratory 
decree,  and  an  injunction  restraining  the  widow  fxom 
alienating  the  same  estate,  had  been  dismissed  under 
the  provisions  of  ss.  102  and  101,  Civil  Procedure 
Code  (Act  X  of  1877).  Held  that  the  causes  of 
action  in  the  two  suits  were  not  identical,  and  the 
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trenh  suit  was  not  precluded  by  s.  103,  the  gift 
having  afforded  the  new  ground  of  claim  which  alio 
had  subsequently  arisen.  Chaks  Koun  v.  Pabtab 
Singh      .  .        .  I.  Ij.  R»  16  Calo.»  88 

[L.  B.,  16  I.  A.,  166 

97. Order  of  Mam- 

latdar  ditmietinsf  suit—Mamlatdar's  Courts  Act 
(Bom.  Act  111  of  larejt  #.  SS— Limitation  Act 
(XV  ofm7J,  J.  9S,  ani  sch,  21,  art.  47.— In  1891 
t)ie  plaintiff  brought  this  suit  to  eject  the  defendant 
from  certain  land.  In  18S8  the  defendant's 
predecessor  and  vendor  S  had  sued  the  phuntiff's 
tenant  A  in  the  Mamlatdar's  Court,  alleging  that  A 
had  disturbed  his  possession  by  putting  sweepings 
upon  the  land  and  asking  to  be  protected  in  his 
enjoyment.  He  di«l  not  appear  on  the  day  fixed  for 
heanng,  and  his  suit  was  dismissed  under  s.  13  of 
Bombay  Act  III  of  1H76.  He  did  not  file  a  suit  to 
set  ande  this  order  of  dismissal.  It  was  contended  in 
the  present  suit  now  brought  by  the  plaintiff  that 
after  three  years,  by  the  combined  operation  of  art.  47 
and  s.  28  of  the  Limitation  Act  (XV  of  1877),  the 
defendant's  vendor  8  had  lost  his  title  to  the  land 
which  thus  became  vested  in  the  plaintiff.  Meld 
that,  except  as  evidence  of  the  plaintiff's  title  to  the 
Und,  the  proceedings  in  the  Mam>jbtdar's  Court  in 
1883  and  his  decree  did  not  affect  the  present  suit  in 
ejectment.  As  such  evidence,  they  were  before  the 
lower  Court.  Ramckandra  v.  Bhikahai,  I.  L.  S., 
6  Bom.,  447,  referred  to  Rajabah  e.  6  avbbh  Habi 
KABKHAms  I.  Ii.  B.»  21  Bom.,  91 

96, Die  mi  teal  of 

firet  application  for  non»appearance  and  want  of 
prosecntion.—V^cre,  on  an  application  being  made 
for  execution  of  a  conditional  liccree,  the  judgment- 
debtor  did  not  appear  to  oppose  the  decree-holder's 
application  for  attachment  and  sale,  but  the  applica- 
tion was  dismissed  for  default  of  prosecution, — 
Meld,  en  a  subsequent  application  for  execution,  that, 
as  the  question  whether  the  conditional  decree  was 
capable  of  execution  before  it  was  made  absolute  was 
never  before  in  issue,  atid  was  not  judicially  treated 
on  the  occasion  of  the  former  application,  there  was 
no  reejndieata  on  the  point.    Ram  Lal  v.  Nabaiit 

[I.  Ii.  B.»  12  AIL,  639 

99.  BefUsal  of  exeoutlon  where 

opportunity  to  obey  the  decree  had  not  been 
afforded  by  the  deoree-holderB— Execution 
under  e.  260,  Citil  Procedvre  Code  (J8S2J  — 
Effect  afeueh  refusal — Subsequent  order  for  execU' 
tion.~  An  order  of  a  Court  dismissed  a  petition  for 
execution  under  a.  260  of  the  Civil  Procedure  Code, 
because  the  petitioning  decree-holders  had  not  then 
nfforded  to  the  judgment-debtor  an  opportunity  of 
•obeying  the  decree,  which  directed  him  to  do  specific 
acts,  ffeld  that  anotJier  application,  made  after 
such  opportunity  had  been  aiOPorded  to  him,  was  not 
barred  as  having  been  matter  of  prior  adjudication 
witMn  s.  13  of  the  Civil  Procedure  Code.    Kishobb 

BirV  MOHITHT  «.  DWABKAVATH  ASHIKABI 

[I.  Ii.  &.»  21  Gala,  784 
lu  ^.,  21 L  A.,  89 
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100. 


Suit  stmck  off  for  absence 


of  defendant  in  jail  on  criminal  charge— 
Ciml  Procedure  Code,  1859,  s,  97. ^A  suit  struck  off 
by  reason  of  the  defendant  being  then  in  jail  on  a 
criminal  charge  cannot  be  set  up  as  res  judicata  in 
a  subsequent  suit,  there  having  been  no  determina- 
tion in  favour  of  one  party  or  the  other,  nor  can  it 
be  treated  as  a  case  of  withdrawal  under  s.  97, 
Act  VIII  of  1869.  LucKHBX  Bah  Doss  r.  Joy 
SvKKUB  GooHo        ...       7  W.  B.,  236 


lOL 


DismiBsal  for  undervalua- 


tion.—A  suit  was  brought  in  the  Civil  Court  of  a 
Muusif,  who  gave  judgment  for  the  plaintiffs,  but 
his  decree  was  reversed  by  the  District  Judge,  on  the 
ground  that  the  claim  was  improperly  valued.  A 
I  second  suit,  on  the  same  cause  of  action,  was  then 
brought  in  the  Court  of  the  Munsif,  who  again  de- 
cided for  the  plaintiffs  i  but  his  decree  was  reversed 
by  the  District  Judge,  on  the  ground  that  the  suit 
was  prohibited  by  Bombay  kegulation  II  of  1827i 
s.  21.  The  High  Conrt,  on  special  appeal,  re- 
versed that  decisioa,  and  remanded  the  suit ;  and  the 
District  Judge  then  threw  out  the  claim,  under  s.  2 
of  Act  VIII  of  1859,  on  the  ground  that  the  cause  of 
action  had  already  been  heard  and  determined.  In  a 
second  special  appeal  against  this  decision, —ifffZi 
that  the  plaintiffs  were  not  precluded  from  present- 
ing a  fresh  plaint  in  respect  of  the  same  cause  of 
section,  and  that  the  case  came  within  the  spirit  of 
s.  86  of  Act  VIII  of  1859,  as,  therd  being  no  express 
power  given  by  the  Code  to  reject  a  plaint  after  it 
had  b^n  registered  by  reason  of  the  claim  being 
improperly  valued,  the  doing  so  ought  to  have  only 
the  same  effect  as  if  the  plaint  has  been  originally 
rejected.    Dvllabh  Jooi  o.  Nabayan  Lakbv 

[4  Bom.»  A.  C,  110 


102. 


—  DiBmissal    of    suit— Ctrt7 


Procedure  Code,  *s.  13,  87 B — Decree  containing 
clause  etating  Ihat  afesh  suit  might  be  instituted 
as  to  a  part  of  the  suhjeet'maifer. — A  suit  for  pos- 
session of  immoveable  property  was  wholly  dismissed, 
on  the  ground  that  the  plaintiff  had  not  made  out  his 
title  to  the  whole  of  the  property  claimed,  though 
he  had  proved  title  to  a  one-third  share  of  such  pro- 
perty. The  decree  included  an  order  in  these  terms : 
"  This  order  will  not  prevent  the  plaintiff  from  in- 
stituting a  suit  for  possession  of  the  one-third  interest 
of  Musammat  Lachminia  in  the  fields  specified  in  the 
deed  of  sale,'*  upon  which  the  suit  was  based.  No 
appeal  was  preferred  from  this  decree.  Subsequently 
the  plaintiff  brought  another  suit  npjn  the  same 
title  to  recover  possession  of  the  one-third  share 
referred  to  in  the  order  just  quoted.  Mfld  by  the 
Full  Bench  that  the  Court  in  the  former  suit  had 
no  power  to  include  in  its  decree  of  dismissal  any 
such  reservation  or  order;  that  the  fact  that  the 
decree  was  not  appealed  against  did  not  give  the 
order  contained  in  it,  which  was  an  absolute 
nullity,  any  effect ;  that  as  in  the  former  suit  the 
plaintiff  could  have  obtained  a  decree  for  the  one- 
third    share  now  claimed,  and  the   whole  of  the 
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chum  in  that  suit  was  dismiBsed,  the  decree  in 
that  snit  was  a  decifiion  within  8.  l:^  of  the  Civil 
Procedure  Code;  and  the  present  suit  waa  conse- 
quently barred  as  re*  judicata,  Kudrat  v.  Dtnn, 
/.  X.  B.,  9  All.,  165  ;  Qanesh  Itai  v.  Kalka  Prasad, 
I.  L.  22.,  5  All,,  695  i  Salig  Ram  Fathak  v.  Fir- 
hhawan  Fathak ^  Weekly  Notes,  All.,  1885, 
171;  and  Muhammad  Selim  v.  Nabain  Bibi,  I,  L* 
a.,  8  All.,  282,  explained.    Sukh  Lal  v.  Bhikhi 

[I.  li.  B.,  U  AU.,  187 


108. 


DiBmiflsal  of  suit  for  want 


of  juriBdiotion — Suit  for  ejectment'- Subsequent 
suit  for  damages. — The  dismissal,  on  the  ground  of 
want  of  jurisdiction,  by  the  Civil  Court  of  a  suit  to 
eject  the  defendants  from  the  fisMng  ground  of  the 
plaintiffs,  situate  below  low-water  mark,  does  not 
operate  as  a  bar  to  a  subsequent  suit  by  the  plaintiffs 
to  recover  damages  from  the '  defendants  for  fixing 
their  fishing  stakes  and  nets  too  near  to  those  of  the 
plaintiffs.    Baban  Mxaoha  v.  Naou  Shbayuoha 

[LL.  B.,2Bom.rl8 


104. 


Suit  on  amort- 


gage  against  several  defendants — Dismissal  of 
suit  as  against  some  of  the  defendants  for  want 
(^jurisdiction — Subsequent  suit  on  the  mortgage 
against  same  defendants  in  another  Court — Civil 
Frocedure  Code  (Act  XIV  of  1882),  ss.13,  43.— 
The  plaintiff  brought  a  suit  in  the  High  Court  of 
Bombay  (No.  169  of  1887)  against  three  defendants 
on  a  mortgage  executed  at  Surat  of  certain  property 
situated  there.  The  second  and  third  defendants 
in  that  suit  (the  defendants  in  the  present  suit),  who 
were  inhabitants  of  Surat,  pleaded  that  as  against 
them  the^ourt  had  no  jurisdiction.  The  suit  was 
accordingly  dismissed  as  against  them  for  want  of 
jurisdiction,  but  as  against  the  first  defendant,  who 
resided  in  Bombay,  the  Court  passed  a  decree  for  the 
plaintiff.  The  plaintiff  then  brought  the  present 
suit  against  the  defendants  in  the  Surat  Court  to  en- 
force their  liability  under  the  mortgage.  The  defen- 
dants pleaded  that  the  claim  against  them  was  barred 
by  the  dismissal  of  the  former  suit.  Held  that  the 
suit  was  not  barred.  In  the  former  suit  there  had 
been  as  against  these  defendants  no  deciuon  on  the 
merits,  and  the  proceedings  against  them  were  a 
nullity.  Bhukakdas  yiJBHUKAin>A8  v.  Laliu- 
BHAi  Eashidab  I.  Ii.  B.,  17  Bom.,  662 


105. 


Omission      to 


get  Collector's  certificate — CivU  Froqedure  Code 
(Act  X  of  1877),  s.  J5.— The  plaintiff  brought  in 
1876  a  suit  against  the  defendant  in  respect  of  the 
same  subject-matter  and  founded  on  the  same  cause 
of  action  as  the  present  suit.  Issues  of  fact  arising 
on  the  merits  were  inquired  into  ;  but  a  certificate  cS 
the  Collector  under  s.  6  of  the  Pensions  Act  (XXIII 
of  1871  )>  which  was  necessary  to  give  jurisdiction  to 
the  Court,  not  having  been  obtained,  the  claim  was 
rejected  on  that  ground.  Jleld  that,  the  Court  not 
having  legally  pronounced  on  the  merits  of  the 
former  case,  the  opinions  expressed  on  the  issues  were 
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not  res  judicata  so  as  to  bar  tfie  maintenance  of  the 
present  suit.    Putali  Mehbti  v.  Tttlja 

[LL.  B.»8Bom.,229 

108.  DismisBal  of  suit  for  want 

of  heirship  certificate— Ct9»7  Frocedure  Coii 
(1882),  ss.  13  and  i5S.— In  a  suit  to  recoTei 
principal  and  interest  due  on  a  bond  execnted  by 
the  defendnnts  in  favour  of  the  plaintiffs  b^s 
(deceased),  it  appeared  that  the  plaintiff  had  preTiooslT 
brought  a  simiUr  suit  which  was  dismissed  for  the  r»* 
son  that  the  plaintiff  produced  no  successioQ  oeiti£catf, 
Seld  that  the  previous  proceedings  did  not  btr  tk 
present  suit.  Futali  Meheti  v.  TW^a,  7.  L^  ■?•>  ^ 
Bom.,  S23p  referred  ta  Prthapbbumal  Chbiti 
Mtjbugandi  SsBYAiaABAH  I.  Ij.  B.,  18  Mad.* 

107.  Rejection  of  claim  to  at- 
tached property  as  too  ISite—Subseqfttni  eki: 
— The  rejection  of  a  claim  to  attach^  propertr, 
simply  on  the  ground  that  it  had  been  presented  too 
late,  was  held  to  be  no  legal  bar  to  the  adjadicatioB 
of  the  claim  when  it  was  again  advanced  sfterat' 
tachment  made  under  decree.  A  claim  of  this  kis<i 
may  be  admitted  even  after  proclamation  of  ttlr> 
provided  it  has  not  been  designedly  and  iiniiec» 
sarily  to  obstruc|i  the  ends  of  justice.    MahoxS) 

MUBBOK  V.  SUXFUTTBB  SaHOOV  ChOWDESAI5 

[IOW.B.,805 

108.  — DismiBsal  pf  suit  as  iw- 

red  by  Uxnit&UonSuit  against  Municipal  Coe^ 
missioners  for  possession  of  land. — Previous  to  tke 
mstitutionof  the  present  suit,  one  of  the  sharehoidf 
of  a  piece  of  land  brought  a  suit  against  the  Cbff* 
man  of  the  Municipality  for  recovery  of  youetf^'^ 
his  share.  The  other  shareholders  were  loaAi  f^ 
formd  defendants  in  the  suit.  This  gait  ysu^ 
missed  as  barred  by  the  law  of  limitation.  After  tbt 
dismissal  of  the  suit,  the  plaintiff  brought  the  F^ 
suit  for  recovery  of  his  share  of  the  land,  on  the  ^ 
gation  that  his  tenant  had  relinquished  the  1^^ 
within  three  months*  in  consequence  of  hishs^o; 
been  dispossessed  by  the  Municipal  Comnis^^' 
ers.  Beld  that  the  suit  was  not  barred  by  s.  2.  Aci 
VIII  of  1859.    Peiob  v.  Khilat  Chihtoba  Gbos! 

[6  B.  Ii.  B.,  Ap.,  60:  IS  W. R.4«l 


109. 


Civil  Troeed*rt 


Code  (Act  VIII  of  1859),  s.  2— CivU  Proct^f 
Code  (Act  X  of  1877),  s.  iS.--The  plaintiff  wed  ff 
a  declaration  of  mirasi  mokurari  rights  to  certiic 
lands  and  for  mesne  profits,  allying  that  he  )f^ 
been  wrongfully  ejected  by  the  predecessors  in  titif 
of  the  defendants.  A  previous  suit  on  t^c  >^ 
cause  of  action  had  been  heard  and  dismissed  <iQ 
the  ground  of  limitation.  Held  that  the  present  soit 
was  not  barred  (as  res  judicata)  under  >•  2j^ 
Act  VIII  of  1859  (corresponding  with  Act  X  of  lS/'> 
s.  IS),  inasmuch  as,  the  first  suit  having  been  hioogii^ 
after  the  period  allowed  by  law,  the  Court  in  whict 
it  was  instituted  was  not  competent  to  hear  sD" 
determine  it.  BBnn>ABUK  Chuvdbb  Sxbkab  «• 
DHVirirNJOT  NrsHKUB  .  .^ 

[L  Ii.  B.,  6  Calo., 346:  ACL.^^ 


^A 


(    7698    ) 


DIGKST  OF  CASKS. 


(    7604    ) 


'y 


BBS  JTTDICATA-cofli/tiwMf. 
4.  JUDOMKNTS  ON  PBELIMIKABY  POUHTS 

UO. BlBinisBalof  suitformialti- 
farioiuness—Ctv};  Pracedur9  Code,  1S59,  s,  2* 
— The  cBtmisBal  of  a  lait  for  mvlttfMriousneM  U 
Dofc  ft  hearing  and  determination  of  the  suit  within 
the  meaning  of  s.  2,  Act  VIII  of  1859.  Pattbh 
Singh  v.  Laohmi  Eoobb 

[IdB.  lu  IL,  Ap..  87:  81 W.  R, 

TBtLooFw  Chtttofasbya  v.  KoM  KibitoAk 
Ghvttvok  .    2  C.  li.  B.»  10 


lU. 


Disxniesal  of  suit  for  Aon< 


joinder  of  parties— The  diBmteaal  of  a  suit 
because  it  is  considered  that  all  the  proper  parties 
have  not  been  joined  in  it,  tbongfa  a  decision  of  the 
snit,  is  not  a  decision  on  the  merito  within  the  tnean« 
ing  of  Act  VIII  of  1859,  s.  2.  Pubsvv  GOpH^ 
Paul  Chowdhbt  r.  Poobhakuitd  Mullio^ 

[21 W.  B.»  fi7i 

112.   -  Dismissal  of  suit  on  fUlure 

of  plaintiff  to  pay  summons  costs— ^%»< 
subsequently  brought  for  tame  properiff.—lxk  June 
1878  the  plaintiffs  brought  a  suit  to  establish  their 
title  to  the  property  attached,  and  for  conflrniation 
of  possession.  Pending  this  suit,  the  prindpal  defen- 
dant died,  and  the  plaintiffs  applied  for  an  order  to 
inbstitute  certain  persons  as  defendants.  The  Court 
thereupon  directed  the  issue  of  a  summons  on  the 
defendants  proposed  by  the  plaintiffs  to  appeal*  and 
def «nd  the  suit,  but  the  plaintiffs  failing  to  pay  the 
costs  of  the  serrice  of  this  summons,  the  suit  was 
dismissed  on  the  14th  March  1879.  On  the  4th 
March  1880  the  plaintiffs  again  brought  a  sait  to 
establish  their  title  to  the  same  property  and  for 
confinnation  of  possession.  Held  that,  as  the  first 
suit  had  not  been  dismissed  upon  the  merits,  the 
plaintiffs  were  entitled  to  maintain  the  second  suit. 

l^BSBBSBITB  BSUGUT  «.  MVBLI  SaHIT 

[L  li.  B.,  8  Calo,,  168:  11 C.  Ij.  IL,  408 

118.  —     Dismissal    for    nonpay- 

nient  of  Court> fees.— The  dismissal  of  a  suit  for 
non  payment  of  Court-fees  is  no  bar  to  a  subsequent 
s  lit  in  which  the  relief  sought  is  substantially  the 
•auie.    Kaoathal  r.  PomEnriAMi 

[L  li.  IL.  18  Mad^  44 


114. 


Dismissal  for   defiEinlt  in 


payment  of  Commissioner's  te&— Civil  Pro- 
eedufe  Code  (Act  XIV  of  1882),  ee.  IB,  102,  J68, 
— -A  suit  for  land  was  dismiised  in  18 J6  on  the  pliun- 
ti/7'B  failure  to  comply  with  an  order  to  pay  a  fee  for 
tlie  appointment  of  a  Commissioner  to  value  the  land. 
N  >  irtsues  were  framed  in  the  suit,  and  the  order  di- 
recltug  payment  of  the  fee  prescribed  no  time  within 
which  it  was  to  be  made.  The  pluntiff  now  sued  the 
deft'udants  again  for  the  same  land.  Meld  that 
tito  claim  was  not  ree  judieafa,  Shaik  SAHBb  v. 
Maiiohbd  .    I.  Ii.  R,  18  Mad^  610 


115. 


Dismissal  of  suit   on  de- 


la  alt  ofpUdntijfftogive  security  for  costs 

—  Ue/emdamt  prhelmded  from  pleading  matter  trhieh 
if  '  0f  fmdieato — Civil  Procedure  Code,  1877,  ee.  IS, 
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89f. — The  plaintiff  sued  the  defendants  on  a  pro- 
missory note.  The  def  endants  filed  a  written  state- 
ment, alleging  that  the  note  had  been  obtained  by  the 
plaintiff  by  fraud  and  false  representation.  Bre* 
▼ionsly  to  the  filing  of  the  present  suit  by  the  plain* 
tiff,  the  defendants  had  brought  a  suit  against  the 
pluotiff.  In  which  they  prayed  that  the  said  promiS' 
sory  note  might  be  delivered  up  to  be  cancelled.  Their 
pli^t  ill  that  salt  eontained  allegations  of  fraud  and 
want  of  consideration  identical  with  those  contained 
in  their  written  statement  in  the  present  suit.  The 
plaintiffs  in  the  former  suit  (the  present  defendants) 
having  failed  to  give  security  for  costs,  the  suit  was 
dismissed  under  s.  881  of  the  Civil  Procedure  Code 
(Aet  X  of  1877)«  It  was  now  contended  that  the 
defendants  were  estopped  fh>m  pleading,  asa  defenee 
to  the  present  suit,  the  fraud  and  want  of  consider- 
ation which  had  been  alleged  by  them  as  plaintiffs  in 
the  former  suit  which  Iwd  been  dismissed.  Held 
tibat  the  defence  might  be  pleaded,  and  that  tiie  ques- 
tion of  fraud  and  want  of  consideration  was  not  fis« 
judicata  within  the  meaning  of  s.  18  of  the  Civil 
Procedure  Code.  The  previous  suit  had  been  dis- 
missed by  reason  of  the  plaintiffs'  (the  present  defen- 
dants') failure  to  give  security  for  costs ;  and  a  Court 
cannot  be  sud  to  **  hear  and  decide ''  a  matter  whioh 
it  is  relieved  from  hearing  and  deciding  by  the  plain- 
tiff's default  Under  a  13  of  the  Civil  Procedure 
Code  (Act  X  of  1877),  a  defendant  may  be  precluded 
from  pleading  as  a  defence  matter  which  is  ree 
judicata.  Q«ker0— Whether  a  plaintiff,  whose  suit 
has  been  dismbsed  under  s.  881,  can  again  litigate 
the  subject-matter  of  the  dismissed  suit.  BnvoBAT 
Bayji  v.  Sij>hi  Mahokbd  Ebbahik 

[I.  li.  B.,  6  Bom.,  482 

116.  -         Dismissal  of  suit  ''in  pre- 

sent form"— Cml  Procedure  Code,  l877,  t.  IS, 
expL  III.—K,  the  purchaser  of  certain  immoveabk 
property  in  execution  of  a  decree,  sned  for  posset^ 
sion  of  the  same.  The  suit  was  dismissed  "in  the 
form  in  which  it  was  brought"  because  the  plaintiff 
had  not  filed  with  the  plaint  the  sale-cetificate.  K 
subsequently  brought  a  fresh  suit.  Meld  that  the 
dismissal  of  the  S>rmer  suit  "ia  the  form  it  was 
brought"  did  not  amount  to  permission  to  sue  ogiUn 
contemplated  by  s.  873  of  the  Civil  Procedure  Code, 
and  such  diMiiisal  must  be  regarded  as  a  '<  decision  " 
thereof  in  the  sens6  of  s.  18,  explanation  III,  and 
therefore  as  a  bar  to  the  fresh  suit.  Gakbsh  Rai  «. 
Kalea  Pbabad  .    I.  Ij.  R.»  6  AIL,  686 

117. Dismissal  of  suit  for  mis- 
joinder—Ctm^  Procedure  Code,  e.  IS  -Diemiteal 
^  euit—Couri  Fees  Act,  e.  10,  eU  tt.—  Thepur- 
cnaser  of  certain  immoveable  property  in  execution 
of  a  decree  sned  for  possession  of  the  same.  The 
Suit  was  dismissed  ^  in  Its  present  form  "  {bahaieigat 
maujuda)  upon  two  grounds :  first,  with  reference 
tb  s.  10  of  the  Court  Fees  Act  (VII  of  1870)  that  the 
snit  was  undervalued  and  thie  plulntiff  had  fisiled 
to  pay,  within  the  time  fixed,  add^onal  court  fees 
required  by  the  Court ;  and,  secondly,  for  mb joinder. 
The  purchaser  subsequently  brought  a  second  suit. 

It  K 
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Meld  that  the  dumuaal  of  the  farmer  rait  wu  not* 
under  the  cireamitaneeS)  a  decuion  withm  the  mean- 
ing of  8. 18  of  the  Civil  Procedure  Code  rach  as  conld 
bar  the  lecond  rait  by  way  of  re*  judicata.     Per 
Mahhood,  J.— The  object  of  8. 10  and  indeed  of  the 
whole  of  the  Coart  Peet  Act  is  to  lay  down  rules  for 
the  collection  of  one  form  of  taxation,  and  the  rule 
that  statutes  which  Impose  pecunianr  burdens  or 
encroach  upon,  or  qualify  the, rights  of,  the  subject 
must  be  strictly  construed,  applies  with  special  force  to 
inch  provisions  of  the  Act  as  provide  a  penalty,  what- 
ever  its  nature  may  be.    S.  10  is  simply  a  penal  clause 
to   enforce   the   collection    of  the  Couxt-fees,   and 
dismissi^  of  a  suit  under  its  provinons  cannot  operate 
as  ree  judicata.   Also  per  MahkoOD,  J, — The  condi- 
tion in  s.  18  of  the  Civil  Procedure  Code,  that  the 
former   suit   must   have  been  '*  heard  and  finally 
decided,^'  means  that  a  former  judgment  proceeding 
wholly  on  a  technical  defect  or  irregularity,  and  not 
upon  the  merits,  is  not  a  bar  to  a  rabsequent  suit  for 
the  same  cause  of  action.     It  is  not  every  decree  or 
judgment  which  will  operate  as  ret  judicata,  and 
every   dismisMl  of  a  rait  does  not  necessarily  bar 
a  fresh  action,  ,  It  is  necessary  also  to  show  that  there 
was  a  dedsion  finally  granting  or  withholding  the 
relief  sought.     Eamnaih  Boy  Chowdhry  v.    Bhag' 
hut  Mohaputter,  3  W.  B.,  Act  X,  140 ;   Shokhee 
Bewah  V.  Mehdee  MunduU9  W.  B„  827;  Lulluh 
Jogi  V.  Narayan  Lakhu,  4  Bom.,  A,  C,  110;  Bung- 
rav  Barji  v.  Sidhi  Mahomed  Ebrahim,  J.  L,  £., 
6  Bom,,  482 ;  Fatfeh  Singh  v.  Laehmi  Koer,  13  B, 
L,   B.,  Ap,»  37  i    Boghoonaih  Mundul  v.  Juggui 
Bumdhoo  Bote,  L  L,  B.,  ?  Calc,y214j  and  Saihappa 
Chetii  V.  Kulandapuri  Naehigar,  3  Mad,,  84,  referred 
to.     Also  j9^r  Mahuoob,  .7^ —The  words  hahaitiyat 
maf^juda  must  be  taken  as  amounting  to  a  permission 
to  the  plaintiff  to  bring  a  fresh  rait    within  the 
meaning   of  s.  878  of  the   Civil  Prpcedure    Code, 
and  coulfl  only  mean  that  the  Judge  using  them  in 
his  decree  had  no  intration  to  decide  the  case  finally, 
so  as  to  bar  the  adjudication  upon  the  merits  of  the 
rights  of  the  parties  in  a  future  litigation  between 
than.     The  procedure  provided  by  Ch.  XXII  of  the 
Code  is  not  the  only  manner  in  which  a  plaintiff  can 
come  into  Court  for  the  second  time  to  ask  for  adjudi- 
cation upon  the  merits  of  his  rights,  which  were  not 
adjudicated  upon  on  the  former  occasion  owing  to 
some  technical  defect  which  proved  f rttal  to  the  for- 
mer rait.      Qaneth  Bai  v.  Kalka  Pratad,  I,  L,  B., 
5  All.,  695,  dissented  from.     Watton  v.  Collector  of 
Bajthahye,  13  Moored 1 1.  ^.,  60,  and  Salig  Bam  v. 
Tihhawau,    Weekly   Noiet,    All,,    1885,   p,     171, 
referred  to.     MtTHAKMAD  Salih  «.  Nabiah  Bibi 

[I.  li.  B.,  8  AU.,  28a 

llg, Suit    dismisBed     "as 

brougllt" — Civil  Procedure  Code,  t,  13, — In  a 
rait  in  which  the  plaintiffs  claimed  exclusive  posses- 
sion and  in  the  alternative  joint  possession  of 
certain  land,  evidence  was  taken  upon  the  issues 
raised;  but  the  Court,  without  discussing  the 
evidence,  held  tBat  the  alternative  claims  were  "con- 
tradictory," and  the  plaintiffs'  claim  therefore  "  un- 
certain/' and  accordingly  ordered  "  that  the  plaintiff's 
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claim,  as  brought,  be  dismissed  with  costs."  The 
plaintiffs  did  not  appeal  from  this  decision,  but  rabse- 
miently  brought  a  suit  against  the  same  defendants, 
claiming  joint  possession  of  the  same  property. 
Held  that  the  suit  was  barred  by  s.  13  of  the  Civil 
Procedure  Code,  the  Court  in  the  former  suit  not  hav- 
ing reserved  to  the  plaintiffs  the  right  to  bring  a  fresh 
action.  Ooneth  v.  Kalka  Pratad,  I,  L.  B„  6  AIL, 
695  i  Muhammad  Salim  v.  Nahian  Hihi,  J.  X.  J2.« 
8  AIL,  382,  and  Watton  v.  Collector  of  i2q;- 
thahye,   13  Moore* t    I,  A„    169,   rdPerred  to   by 

TFBBBLL,  «7.     KlTDSAT  v.  DlFlT 

[I.  Ii.  B.,  9  AIL,  166 


119. 


Striking  off  case  for  dis- 


orepanoy  in  statement — Variation  in  plaint 
and  depotition  of  plaintiff. — A  case  struck  off  on  the 
ground  of  discrepancy  between  the  plaint  and  the 
plaintiff's  deposition  cannot  operate  as  a  ret  judicata, 
GrvQA  Nabaiv  Daas  r.  PmrcHAinrvBB  Dabsbb 

CW.  B.,  1864. 168 


120. 


IHsmiBsal  of  joint  olaim. 


on  ground  that  liability  is  several— Ct«t7 
Procedure  Code,  1859,  t,  2, — Where  a  rait  agunst 
several  defendants  for  a  joint  jumma  is  dismissed  on 
the  ground  that  the  jumma  is  several,  and  not  joint, 
the  plaintiff  is  not  precluded  by  Act  VIII  of  1869, 
s.  2,  from  afterwards  suing  each  of  them  severally  for 
the  separate  jumma.  Tblokdhabbb  Sahoo  v. 
BisSBKSBO  Nabaih  Sahbb 

[Marsh.,  418:  2  Hay,  628 

121.  Dismissal  of  suit  for 

balance  of  aooount,  no  balance  being 
proved. — A  and  his  brothers  made  consignments  of 
indigo  to  B,  who  sued  A  for  the  balance  of  an 
account  due  to  him  in  respect  of  advances  made 
by  him  to  A  and  his  brothers,  and  that  suit  was  dis- 
missed on  the  ground  that  no  balance  was  proved 
to  be  due.  Held  that  the  dismissal  of  the  former  suit 
was  not  a  bar  to  a  rabsequent  suit  by  ^  to  recover 
the  proceeds  of  the  indigo  or  his  share  of  such 
proceeds.    PmioHAKuir  Boy  v.  Modoosoodun  Boy 

fW.  B.»  1864, 245 


122. 


Dismissal  of  suit  on  deed 


of  sale  when  found  to  be  a  mortgage  only — 
Brutal  of  leave  to  bring  freth  tuit, — The  dismissal 
of  a  suit  on  the  ground  that  a  deed  put  in  by 
the  plaintiff  was  a  mortgage,  and  not  a  deed  of  sale, 
does  not  preclude  him  from  treating  it  hs  a  mortgage 
in  a  subsequent  suit,  notwithstanding  the  former  suit 
was  dismissed  after  refusing  plaintiff  permission  to 
withdraw  it  and  bring  a  fresh  suit.  Bamkisto 
Shaha  r.  Nbmt  Chubn  Choshai 

[W.  B.,  1864, 110 

128. Dismissal  ofsnit  on  failure 

to  produce  evidence. — Dismusal  of  a  claim  for, 
fulure  on  the  part  of  the  plaintiff  to  produce 
evidence  to  substantiate  it  is  of  the  same  effect  as  a 
dismissal  founded  upon  evidence*  for  the  purpose  of 
barring  a  subsequent  rait  as  ret  judicata.  Kaica 
Bao  V,  SuuYA  Bao  .        .    I.  Ifc  B.,  1  Mad.,  84 
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— ctmtinu^, 

Bevened  by  Privy  Council  in  Zaxivdab  ot  Pxt- 

TAPUSAH  «.  PbOFBIBTOBS  OV  KoKAVXA. 

[I.  li.  IL,  2  Mad.,  28:  Ii.  B.,  6  L  A.,  SOD 

124. ^ Non'prod  notion 

of  fD%tn9iM€s  and  intuffioieney  of  proof. — In  a  rait 
for  removal  of  an  alleffed  nniaance,  which  was  dii- 
miMed  becaoBe  plaintiif  did  not  produce  hia  witnewes 
and  failed  to  prove  hit  oa^e,  it  was  held  that  there  had 
been  an  adjudication,  and  that  another  snit  would 
not  lie  on  the  same  cause  of  action.  Sahisbo 
Pakdxy  V,  KOKHID  Pahdxy  .       .  16  W.  B.»  678 

MonzoopDBBN  r.  AxooDDXxir      28  W.  B.»  68 


126. 


BiBmlssal  of  suit  on  fWure 


to  proire  same  title  to  different  property— 
Civil  Froeedure  Code,  1899,  t.  j9.— A  plaintiff's 
failure  in  a  former  suit  to  establish  lus  claim  with 
reference  to  a  different  property  from  which  he  was 
dispossessed  on  a  different  date  cannot  render  a 
subsequent  suit  inadmissible  under  the  provisions  of 
s.  2,  Act  VIII  of  1859,  even  though  the  title  set 
forth  in  both  the  suits  is  identicaL  Booa  Bubboolbb 
V.  Nawab  Nazdc  ov  Bbhoal  11 W.  B.,  882 


126. 


Dismissal  of  suit  for  dissolu- 


tion for  want  of  proof  of  partnership  —  Suit 
for  money  due  for  losses  in  partnership  btuiness. 
— In  1878  plaintiff  sued  the  defendants  for  moneys  due 
on  10th  April  1878  on  account  of  an  alleged  partner- 
ship entered  into  on  8rd  July  1876  for  the  purchase 
and  sale  of  salt.  This  suit  was  dismissed  on  the 
ground  that  no  partnership  was  proved.  In  1880 
plaintiff  sued  defendants  for  money  due  on  account 
of  a  partnership  entered  into  on  12th  July  1876  for 
the  sale  of  salt,  and  continued  down  to  the  end  of 
1878.  Meld  that  the  plaintiff,  having  failed  to  prove 
in  the  former  suit  that  any  partnership  exbted  be- 
tween him  and  the  defendants,  'Was  barred  from 
bringing  the  present  suit.  Samabapubi  Chbtti 
V,  Shanuuoa  Chbtti  X  L.  Bi,  6  Mad.,  47 


127. 


Finality  of  order— Civil 


Procedure  Code,  1682,  *.  244— Competency/  of  Court, 
— i9  j9  brought  a  suit  under  a  mortgage-bond,  making 
S8,A  subsequent  incumbrancer,  a  defendant,  and  ol^ 
tained  a  decree  for  a  sale  of  the  whole  of  the 
mortgaged  premises.  After  the  decree,  a  compro- 
mise was  effected  between  all  the  parties  with  the 
exception  of  R  8  hy  the  terms  of  which,  in  con- 
sideration of  the  judgment  debtors  (mortgagors) 
undertaking  to  do  certain  t^ta,  8  S  promised  to 
execute  his  decree  against  only  a  3  annas  12  dams 
share  of  the  mortgaged  premises.  The  judgment- 
debtors  (mortgagors)  having  failed  to  carry  out 
the  compromise,  8  8  applied  for  a  sale  of  the  whole 
of  the  mortgaged  premises,  but  on  the  petition  of  S8 
setting  out  the  terms  of  tbc  compromise  to  which  he 
was  no  party,  the  Subordinate  Judge,  by  an  order  of 
the  7th  September  18S6,  held  that  under  the  agree- 
ment 8  8  was  entitled  to  sell  only  a  8  annas  12  dams 
share  of  the  mortgaged  premises,  which  was  accord- 
itgly  directed  to  be  sold.  That  order  was  not 
appealed  against,  but  subsequently  in  March  1886 
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8  8  made  a  fresh  application  for  a  sale  of  the  remain- 
der of  the  premises,  S  8  objecting.  Meld  that 
the  order  of  the  7th  September  was  one  which  the 
Court  was  competent  to  make  under  s.  244  of  the 
Code  of  Civil  Procedure,  and,  by  reason  of  that 
order  not  being  appealed  from,  it  became  final. 
Babudbo  Nasaib  SoraH  v.  Sbolojy  Sikgh 

[L  L.  B.,  14  Gala,  640 


128. 


Decree  against  mortgaged 


property—  Liabilittf  ofjudgment'dehtor  to  arrest 
under  such  decree— Principles  of  res  judicata 
applicable  to  execution  proceedings. —  A  decrsa 
cannot  be  extended  in  execution  beyond  the  real 
meaning  of  its  terms.  A  decree  obtained  on  a  mort- 
gage directed  that  the  judgment-debtor  should  pay 
the  sum  adjudged  out  of  the  property  mortgaged. 
After  executing  the  decree  againsb  the  mortgaged 
property,  the  decree-holder  made  an  application  for 
execution  against  the  person  of  the  judgment  debtor. 
A  notice  was  issued  calling  upon  him  to  show 
cause  why  execution  should  not  be  further  pro- 
ceeded with.  But  the  notice  did  not  give  him  any 
intimation  of  the  application  for  the  arrest  of 
his  person.  He  did  not  appear,  and,  in  his  absence, 
an  order  was  made  for  Ms  personal  arrest;  but 
the  order  was  not  executed,  as  the  deci«e-holder 
did  not  pay  the  process-fee.  Subsequently  a  fresh 
application  was  made  for  execution  against  the 
person  of  the  judgment-debtor.  Held  that  the 
question  as  to  the  personal  pliability  of  the  judg* 
ment-debtor  to  satisfy  the  'decree  was  not  con- 
cluded by  the  order  made  in  the  previous  execu- 
tion-proceedings for  execution  to  issue  against  his 
person.  The  order  would  have  operated  as  a  res 
judicata  if  the  judgment-debtor  had  been  called  upon 
to  contest  the  right  claimed  by  the  decree-holder  to 
hold  him  personally  liable  under  the  decree,  and  had 
then  failed  in  his  contention  to  the  contrary,  or 
allowed  the  judgment  to  go  b v  default.  The  order 
was  res  judicata  as  to  the  legal  possibility  of  further 
execution  in  terms  ef  the  decree,  but  not  as  to  the 
special  construction  which  the  judgment-creditor 
sought  to  impose  on  it.  Budait  o.  Bahohandba 
Bhunjoata  I.  li.  B.,  11  Bom.,  687 

129. Application  for  execution 

struck  off  in  consequence  of  non-payment 
of  talbana—  Civil  Procedure  Code,  ss.  158  and 
647  —  Ctvil  Procedure  Amendment  Act  (VI  of 
1892J,  s,  4 —  Subsequent  application  for  execution. 
— An  application  for  execution  of  a  decree  by  attach- 
ment of  immoveable  property  having  been  presented 
by  a  decree-holder,  the  Court  executing  the  decree 
ordered  that  the  costs  of  such  attachment  should  be 
deposited  by  the  decree-holder  on  or  before  a  certain 
specified  date.  The  costs  of  attachment  were  not 
deposited  by  the  day  named  in  the  order  above  refer- 
red to,  and  the  Court  thereupon  passed  the  following 
order :  "  This  case  came  on  for  hearing  to-day : 
as  the  decree-holder  has  not  deposited  the  costs 
of  attachment,  etc.,  therefore  it  is  ordered  that  the 
case  be  struck  off  for  default.  '*    Held  that,  whether 

11  L  2 
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this  second  order  web  an  order  under  b.  15S  of  the 
Code  of  Civil  Procedure  deciding  the  application  for 
attachment*  or  whether  ita  effect  was  merely  to 
remove  the  application  from  the  file  of  pending 
applicationg  withont  deciding  it,  in  either  case  no 
fresh  application  (being  of  a  precisely  simUar  nature) 
Was  entertainable,  though  in  the  latter  case  pos- 
sibly the  former  application  might  be  renewed. 
PflBKir  r.  PiBTHi  Pal  SnroH 

[I.  Im.  B.,  15  AIL,  49 


180. 


Striking  off  of  exeoution- 


prooeedingB.— Ptfr  Edob,  C.J.,  Ttbbbll,  K^ox, 
Blaib,  Bctbkitt>  and  Aikhah,  «7J;.— When  an  order 
ia  made  striking  an  execution  case  off  the  file  of  pending 
cases,  or  dismissing  it  on  grounds  other  than  a  distinct 
finding  that  the  decree  is  incapable  of  execution,  that 
the  dccree-holder'a  right  to  get  the  decree  executed 
is  barred  by  limitation,  or  by  any  other  rule  of  law, 
or  on  some  similar  ground  on  which  the  application 
has  clearly  been  dismissed  on  the  merits,  whether  the 
word  "  dismissed  "  or  the  words  "  struck  off  the  file  " 
.or  any  other  similar  words  have  been  used  in  the  order, 
the  decree-holder  is  not  barred  by  the  force  of  any 
such  order  from  presenting  and  prosecuting  a  fresh 
application  for  the  execution  of  his  decree.    Dhoh- 

XAL  SlKOH  f>,  PhAKKAB  SiNGH 

[L  L  B.,  16  AIL,  84 


181. 


Dismissal  for   default   of 


application  for  execution  of  decree— CtvtV 
Frocedvre  Code  (1882J,  *.  15S  —  Citil  Procedure 
Code  Amendment  Act  (  VI  of  1892J,  s.  4,- The  dis- 
missal of  a  petition  for  execution  for  default  does  not 
bar  a  fi'esh  application,  s.  158  of  the  Code  of  CivO 
Procedure  being  inapplicable,  since  by  reason  of  s.  4 
of  Act  VI  (if  1892  it  does  not  apply  to  proceedings 
hi  execution.  Dkonknl  Singh  v.  Phakkar  Singh,  L 
Jj,  S ,  15  All ,  84  i  Hajrat  AJcramnissa  Begam  t. 
Valiulnitta  Begam,  J.  L,  21.,  18  Bom,,  429 ;  and 
Delhi  and  London  Bank  v.  Orchard,  L,  B.,  4  I. 
A.,  1S7,  followed.    Tibthabami  r.  Ankappatya 

[I.  Ik  B.,  18  Mad.»  181 

6.  OBiiEUS  IN  EXECUTION  OF  DECBEE. 


182. 


Summary  order  in  execu- 


tion— Subsequent  suif,  —  A  summary  order  rejecting 
plaintiff's  claim  in  an  execution  case  to  the  pn)perty 
ill  dispute,  when  it  iiad  been  attached  by  a  decree- 
holder,  which  order  was  not  followed  by  the  sale  of 
the  property  attached,  cannot  in  any  manner  affect  a 
subsequent  suit  agninst  parties  other  than  the  decree- 
holder  brought  for  a  different  purpose  and  on  a  dif- 
ferent cause  of  action.  BooA  HussOolbb  o.  Nawab 
Kasiv  ov  Bbnoal  .    11W.B.»88S 

188.  -  Order  rejecting  application 

for  execution  of  decree  on  the  ground  of 
limitation—  dvil  Procedure  Code,  1869,  e,  j9.— An 
order  passed  by  a  Court  rejecting  a  bond  fide 
application  by  a  judgment-creditor  for  the  execution 
of  hia  decree,  on  the  ground  that  the  period  allowed 
by  Inw  for  execution  had  expured,  held  not  to  be 


BBS  jnDICATA->i;oii/t««e<l. 

6.  OBDEBS  IN  EXECUTION  OF  DECBEE 

— eoniUnued, 

an  adjudication  within  the  rule  of  ree  jedieaU  or 
within  s.  2,  Act  VIII  of  1869.  Dblhi  AHD  Loidoi 
Bake  r.  Obchabd 

[1  Ik  R.»  8  Calo^  47:  !•.  B.»  4  L  A.,  187 

184. ; Order  reflising  to  exeeate 

decree  —Adjudication. — An*^order  refuring  so  tp- 
plication  to  execute  a  decree  is  not  an  adjndicstioB 
within  the  rule  of  ret  judicata,  Hubbosooidabt 
Dasbbb  v.  JveOBuirDHOO  Dtttv 

[I«  !<.  B.,  6  Gale.,  SIM:  7  C.  I.. &,« 

J^BEtofldtjA  bHVBir  Dbb  «.  ^oobkb  SnroH 

186b  Orders  aa  to  eonBtmotioii 

of  decree  not  appealed  firom  -  Jppiieati<mfir 
emeeutivn  bg  drfendani— Objection  bg  plaintiffs 
continued  execution  on  behalf  of  defemda^t-'A- 
though  a  decree  does  not  in  terms  gire  a  eertan 
relief,  yet  if  it  is  construed  in  ordeH  passed  upoa  it 
as  having  given  that  relief,  it  is  not  competent  to  ^ 
Court  on  subsequent  applications  to  treat  tlMW 
orders  as  erroneoui  and  put  another  oonstnietioa 
pn  the  decree.  Vbnkatahababivha  Naidu  r. 
Pafammab    .  .    L  Ik  &,  18  Mad.,  S4 


186. 


Application  for  execatioii 


of  maintenance  decree— Pre  rtov^  appUrahM 
held  to  he  barred  bg  limitation,— On  an  appIicitkiD 
made  in  1891  for  the  execution  of  a  decree  fetu^ 
in  1870  it  appeared  that  the  decree  directed  the  pt7' 
mont  of  maintenance  to  the  plaintiff  annual]/  ob  i 
specified  date,  and  the  present  application  relstolt^ 
the  period  of  three  years  from  168s  to  1891.  Tbm 
had  been  an  Application  for  execution  in  1873.  TJtf 
next  application  was  made  in  1879,  and  it  wu  ^ 
missed  as  being  barred  by  lidoitation.  Mefd  that  ^ 
question  whether  the  application  was  bsrrcd  bj 
limitation  was  not  ree  jndicata.  Kuppit  Anvil  «• 
Saminatb A  Aytak  I.  li.  B»,  18  Mad.,  488 


187. 


Order  reftising  to  execute 


decree— /i^/acAiiyeji^  without  eafe—Trantftr  of 
Propertg  Act  (IV  of  1862J,  e.  67.— The  plsini* 
a  judgment-creditor,  had  in  the  High  Cooit  obttfoc^ 
a  decree  against  the  defendant,  whereby  it  was  ordoed 
that  the  defendant  should  pay  to  the  plaintiif  a  idd  d 
Hl,68»128,  and  that  the  said  sum  should  be  a  cfatige 
on  certain  immoveable  properties  rituated  in  the  do* 
fussil  and  specified  in  a  schedule  to  the  decree.  !> 
August  1894  tho  plaintiff  obtained  an  order  fv 
transfer  of  the  decree  to  a  mof usail  Court  and  tfot » 
copy  of  the  decree  for  execution  there.  He  obtsiow 
in  that  0)urt  an  order  for  attachment  and  sale  of  ^ 
property,  but  that  order  waa  reverted  on  appf*'/^ 
May  1895,  the  High  Court  holding  that  the  piopei^ 
could  not  be  sold  in  execution  of  the  decree»  ^^\^ 
a  separate  suit  must  be  brought  under  a  67  of  W 
Transfer  of  Property  Act  The  plaintiff  then  sppiHd 
to  the  Court  that  paased  the  decree  liwr  aa  (fd^  <« 
transmission  of  the  decree  to  the  mofasnl  ^^^^ 
with  a  view  to  execution.  Tha*i  applieatisn  «v 
refuted  by  Salb,  J.,  who  held  that  the  dedii^ 
May  1896  was  concluitve  as  to  the  phintiff*!  "S* 
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to  aitkA  the  pTX>perty  m  diitinet  from  a  nile  or  to 
■ell  ifc  excqpi  after  a  tait  under  s.  67  of  the  Tranef er 
of  Property  Act.  Beld  on  appeal  (reversing  the 
deeifion  of  Salb,  J,)  that  the  applioation  was  not 
r0s  judicata,  OoirBi  SmnEUiB  Paitday  r.  Abhot- 
•BtWABi  Dabbb  .         .    I.  Ifc  B.,  S6  Calo..  96B 


18S. 


Ordar  reftisiny  to  awar4 


mesne  profits  under  decree— /'roe«0ijtii^#  «« 
•#««0«i<to«. — Held  by  the  Fnll  Bench  that  the  law  of 
riM  jmdieata  does  not  iM^ply  in  proceediuiss  in  ezecn* 
iion  of  decree.  Held  therefore  by  the  referring 
Bench,  where  on  an  application  for  the  execntion  of  a 
-decree  the  question  was  raised  whether  the  decree 
awarded  mesne  ^profltn  or  not,  and  the  Court  exe- 
-cntin^  it  determined  that  it  did  not  award  mesne 
profits,  that  such  determination  was  not  final,  but 
such  question  was  open  to  re>ad]udication  oii  a  subse- 
•^uent  application  for  execution  of  the  decree.  Bvp 
KVA^I  «.  BAV  KiBFAL  SflVKUL 

p.  Ii.  B.,  8  AIL,  14} 

180.  .  Beftisal  to  ezeoute  decree 

— Jt0-openinff  qnMtions  by  sMtoestor  to  Judge  who 
decided  them,^  On.  an  application  being  made  for  the 
execution  of  a  decree,  the  judgment-debtor  made 
three  objections  to  irs  execution.  The  first  of  these 
objections  the  Court  executing  the  decree,  the  Sub* 
ordinate  Judge  allowed,  and  refused  tojBxecute  the 
decree.  On  appeal  by  the  decree-holder,  the  District 
Judge  disallowed  all  three  such  objections,  holding 
that  the  decree  should  be  executed,  and  remanded 
the  case  for  that  purpose.  When  the  case  came  back 
to  the  Subordinate  Judge,  the  judirment-debtor  again 
raised  the  second  and  tlurd  of  such  objections,  but 
the  Suburdinate  Judge  refused  to  entertain  them,  on 
the  ground  that  they  had  already  been  determined 
by  such  Divtrict  Judge.  On  appeal  by  the  judgment- 
debtor,  the  successor  of  such  District  Judge  ordered 
the  Subordinate  Judge  to  determine  all  three  such 
•objections.  Jield  that  such  succeeding  Judge  could 
not  re-open  such  questions,  his  predecessor  having 
already  finally  determined  them,  and  his  predeces- 
sor's order,  so  far  as  such  application  lor  execution 
of  the  decree  was  concerned,  -was  final.  Bauabh 
Shavkab  v.  Nabaih  Sjvoh  .  L  Ij.  B.,  8  All.,  178 


140. 


Beftisal  to  execute  decree 


as  being  hsxred^ Application  for  execution  of 
decree  tubtequently  made. — When  a  Court,  upon  an 
application  for  execution,  has  decided  that  the  exe- 
cution is  barred  by  limitation,  and  that  order  has 
become  final  in  consequence  of  no  appeal  having  been 
preferred  therefrom,  such  order  will,  upon  a  subse- 
quent application  for  execution  of  the  same  decree, 
operate  as  a  bar  to  execution.  BandBT  Eabiic  r. 
BoKBSH  Chuhdkb  Boitdopadbta 

[I.  I..  B.,  9  Calc.,  66  :  11  C  Ij.  B.,  146 

See  MuvauL  Fbbshad  Diohit  r.  Grua  Kavt 

Lahibi    ....    I.  Ii.  B^  8  Calc,  61 

[Ii.  B.,  8  L*A.,  188: 11  C.  Ii.  B.,  118 

14L Civil       Froce^ 

Jure  Code  (Act  X  of  1877),  t.  18  (Act  VIJI  of 
1869 J,  «.  i.— The  decinon,  by  a  competent  Court» 
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that  an  application  for  the  execution  of  a  decree  is 
barred  l)j  limitation,  has  the  eifect  of  ree  Judicata  ; 
and  al^hou^h  luch  decision  may  be  erroneous,  yet  so 
long:  as  it  remains  m^revcrsed  in  appeal  it  is  valid 
and  binding,  and  the  question  cannot  be  rc-opened.  A 
decision  tluit  an  application  fbr  execution  is  not  time- 
barred  \uL9  a  umilar  effect.  On  the  15th  April  1868 
^e  plaintiff  applied  for  the  execution  of  a  decree  held 
by  hipa  against  the  defendant,  and  certain  hoaset 
were  thereapon  attached.  In  ^prU  1869  the 
attachment  w%8  ruscd  on  the  intervention  of  a  third 
yefscm.  The  pli^ntiff  then  brought  a  suit  to  estab- 
lish his  right  to  attach  the  houses,  and  obtained  a 
decree  on  the  28th  February  1871.  An  appeal  was 
made,  and  the  suit  was  finally  decided  in  the 
plamtilPs  favour  in  April  1873.  After  the  plaintiff 
had  obtained  his  original  decree,  and  while  the  appeul 
was  pending,  he  applied  for  the  sale  of  the  houses 
in  execution  on  the  80th  November  1871,  and  sub- 
sequently made  three  other  applications  within  three 
years  of  each  other,  the  last  of  which  was  dated  the 
30th  October  1 876.  The  Court  rejected  this  last  appli- 
cation on  the  28th  November  1876,  on  the  ground  that 
the  execution  of  the  decree  was  barred,  as  more  than 
three  years  had  elapsed  between  the  first  and  second 
applications  {i.e.,  the  applications  of  the  16th  April 
1868  and  SCth  November  1871).  The  plaintiff 
appealed  against  the  order,  but  his  appeal  was 
rejected  because  he  had  failed  to  produce  with  it  a 
copy  of  tne  order  appealed  against.  The  plaintiff 
took  uo  further  steps  in  that  proceeding,  but  made  a 
fresh  application  fbr  execution  on  the  10th  AuKUst 
1878.  The  Subordinate  Judge  rejected  it,  on  the 
ground  that  the  execution  was  barred,  the  matter 
being  ret  Judieatf,  On  appeal  the  District  Judge 
reversed  that  order  and  allowed  execution.  On 
appeal  to  the  High  Court,— Held,  on  the  authority  of 
Mvngal  Fer*had  Dichit  v.  Orija  Kant  Lahiri 
Chowdhr*/,  I,  L.  R„  8  Calc,  51,  that  the  rule  of 
re*  judieaia  applied,  and  that  the  application  of  the 
80th  Noveipto  1871  was  time-barred,  and,  h 
fortiori,  every  subsequent  application  was  barred. 
gemble — A  proceeding  inr  execution  is  a  proceeding 
which  terminates  in  a  depree  as  defined  by  s.  244  of 
t)ie  Civil  Procedure  Code  (Act  X  of  J8r7),  and  is 
therefore  a  suit  within  the  meaning  of  the  Code. 
Makjuhath  Baprabhat  V,  Vbnkatbsh  GoyivD 
Shabbho  J .     .  .    I.  Ij.  B^  6  Bom.,  64 


148. 


—  Order  construing  decree— 


Order  as  to  poeteeeion  af.d  mesne  profit » — Bubee' 
quent  suit  for  po^Msstov.— Certain  lands  having 
been  ^vided  under  a  batwara  between  A  and  B, 
who  together  took  one  portion,  and  C,  who  took  the 
remainder,  A  in  18i7  mortgaged  his  share  to  B  under 
a  usufructuary  mortgage.  In  1831  a  dispute  arose 
as  to  the  boundaries  under  the  batwara,  and  ended  in 
C  surrendering  614  bighas,  which  J9  w»s  allowed  t  o 
take  possession  of  under  an  ikramamah  executed  by 
A  to  secure  the  costs  incurred  by  B  in  the  dispute. 
In  1874  A  sued  to^ recover  possession  of  a  moitty  of 
the  lands  held  jointly  by  him  with  B,  and  in  1 875 
obtained  a  decree  for  possession  and  waulat*  no  specific 
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— oontinusd* 

mention  of  the  61i  bighas  being  made  in  the  decree. 
In  execution  of  the  decree,  waailat  in  respect  of 
a  moiety  of  the  61i  bighas  was  allovired,  an  objection 
by  the  defendant  to  such  wasilat  being  charged 
having  been  overruled.  In  1878  B  sued  to  recover 
possession  of  the  moiety  of  the  5li  bighas  which 
had  been  taken  by  A  under  his  decree.  Seld  that, 
in  rejecting  the  objection  n^sed  by  B  and  allowing 
wasilat  in  respect  of  the  51i  bighas,  the  Court  had 
interpreted  the  decree  passed,  and  declared  that 
under  it  possession  of  a  moiety  of  the  6U  bighas 
had  been  decreed  and  given  to  J,  and  that  the  suit 
in«tituted  in  1878  was  therefore  barred.  Jleld  also 
that  this  matter,  having  been  decided  under  s.  11, 
Act  XXIlI  of  4.861,  between  the  parties  in  execution 
of  a  decree,  could  not  be  made  the  subject  of  a  suit. 
Kali  Mundto  v.  Kadbb  Nath  Chuokbsbutty 

[6  C.  li.  B.,  216 

148. Civil  Procedure 

Code  (Act  XIV  of  1882),  »,  230— Limitation— 
Vatandan  C  Bombay  J  Act,  III  of  1974,  s.  10 -Col- 
lector* e  certificate,— k  decree  of  a  District  Court, 
dated  6th  October  1868,  declared  the  plaintiff  to  be  a 
hereditary  deputy  vatandar  of  a  certain  deshpande 
vatan  vested  in  the  ancestors  of  the  dtfendant  as 
hereditary  vatandars,  and  that  the  plaintiff,  as  such 
deputy,  was  entitled  to  receive  a  certain  sum  annually 
out  of  the  income  of  the  vatan.  The  decree  did  not 
explicitly  deal  with  the  claim  to  future  payments 
then  set  up  by  the  plamtiff  ad  hereditarv  deputy 
vatandar.  The  plaintiff  received  moneys  from  time 
to  time  under  the  decree  until  1876,  but  he  neglected 
to  have  himself  registered  as  a  representative 
vatandar  under  Bombay  Act  III  of  1874,  s.  66.  In 
1876  he  made  a  claim  for  certain  arrears  of  the 
allowance  which  he  alleged  to  be  due  under  the  decree, 
and  he  attached  certain  moneys  out  of  the  income  of 
the  defendant's  vatan.  The  Collector  issued  a 
certificate  under  s.  10  of  the  Vatandars  Act  (III  of 
1874)  for  the  removal  of  the  attachment,  and  the 
attachment  was  accordingly  removed  by  the  Sub- 
ordinate Judge.  The  plaintiff  appealed  from  the 
order  of  removal,  but  the  Appellate  Court  confirmed 
that  order.  On  second  appeal  to  the  High  Court,  it 
was  held  on  28rd  June  1879  that  the  lower  Conrts 
were  right  in  raising  the  attachment  $  that  the  Civil 
Courts  had  no  jurisdiction  to  register  the  plaintiff  as 
a  repres<;ntative  vatandar,  and  that  the  Collector  was 
the  proper  authority  to  be  referred  to.  Thereupon 
the  plaintiff  applied  to  the  Collector  to  cancel  the 
certificate  which  had  removed  the  attachment,  and 
to  register  him  as  a  representative  vatandar.  The 
Collector  rejected  the  plaintiff's  application  on  Slst 
March  1881.  In  1881  the  plaintiff  presented  a  fresh 
darkhast  to  attach  the  same  vatan  property  in  virtue 
of  the  said  decree  of  1868,  but  the  application  was 
rejected  as  ree  jwiieata  by  both  the  lower  Courts. 
They  held  that  the  certificate  of  the  Collector,  which 
remained  uncancelled,  operated  as  a  bar.  On  second 
appeal  to  the  High  Court, — Jleld,  reversing  the 
order  of  the  lower  Courts,  that  the  decree  was  one 
capable  of  execution,  ffeld,  as  regards  the  Collec- 
tor's certificate,  that  under  s.  10  of  the  Vatandars 
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Act  (Bombay),  III  of  1874,  the  certificate  waa 
exhausted  in  operating  on  the  execution  which  it 
stopped,  and  that  the  lower  Court  ought  to  hav* 
dealt  with  the  case  apart  from  that  oertiflcate. 
GoPAL  Hahhamt  Dbshxa  p.  Kondo  Kashtvath 

[L  Ii.  B.,  8  Bom.»  828 

144.«— Withdrawal  of  applloation 

for  execution— i^^erf  of  such  withdrawal.— 
Orders  in  execution  proceedings,  if  not  appealed 
from,  are  binding  on  the  parties  to  the  suit  in  all 
subsequent  proceedings  in  that  suit,  on  principles 
analogous  to  those  of  res  judicata  strictly  so  called. 
It  is  therefore  necessary  to  constitute  a  bar  that 
there  should  le  a  heating  and  final  decision.  Where 
an  application  for  execution  is  allowed  to  be 
withdrawn,  the 'matters  in  dispute  are  not  heard  and 
decided.  There  is  therefore  no  ree  judicata,  Habi 
Ganbsh  r.  Yahukabai    ,  I.  Ij.  B.»  23  Bom.»  85 


146. Principle  of  res  judicata  as 

applied  to  execution-proceedings— Ctot/  Fro- 
eedure  Code,  t,  373,— Where^^  judgment-debtor, 
being  entitled  and  having  an  opportunity  to  plead 
s.  873  of  the  Code  of  Civil  Procedure  as  a  bar  to 
execution  of  the  decree  against  him,  neglects  to  do  so, 
and  the  application  in  respect  of  which  such  objection 
might  have  been  t^ken  is  entertained  by  the  Court 
and  orders  passed  thereon,  the  principle  of  ree  judi" 
cata  will  apply  to  such  proceedings,  and  the  judg- 
ment-debtor cannot  at  a  subsequent  stage  of  the  same 
execution-proceedings  object  that  such  previous  ap- 
plication for  execution  ought,  in  fact,  to  have  been 
held  to  be  barred  by  the  operation  of  s.  873  above- 
mentioned.    Shsb  Sinoh  ti.  Daya  Bam 

[L  li.  B.,  18  AIL,  664 

See  RiSHAK  Sahai  «.  AiiASAD  Khan 

[L  Ii.  B.,  14  AIL,  64 

146. —  Orders  disallowiDg  objec- 
tion to  party  representative— Ctrt'Z  Procedmr^^ 
CodefActXlFo/1882J,et.  13and244,-0  brought 
a  suit  against  I  for  the  establishment  of  her  righta 
as  purchaser  of  certain  immoveable  properties  told  in 
execution  of  a  decree  obtained  against  /  and  for 
possession  of  the  same.  After  the  settlement  of  issues, 
but  before  the  suit  was  finally  disposed  of,  I  died, 
and  hb  brother  J  was  made  defendant  as  his  lenX 
representative.  J  consented  to  the  suit  being  tried 
on  the  defence  ndsed  by  I  and  upon  the  issues 
already  settled.  The  suit  was  decreed,  it  being  held 
that  Q  was  the  purchaser.  In  execution  of  thia 
decree,  in  which  O  sought  to  obtain  possession,  J* 
objected  that  he  was  entitled  to  a  half  share  of  some 
and  to  the  entire  sixteen  annas  of  the  other  properties^ 
and  that  his  brother  I  had  no  right  whatever  in  the 
same.  This  objection  was  disallowed  by  the  Court 
executing  the  decree  on  the  ground  that  it  had  not  been 
raised  in  the  original  suit,  and  that,  as  the  decree  had 
been  passed  in  the  presence  s>i  the  party  then  object* 
ing,  he  was  not  entitled  to  urge  it.  Thereupon  J* 
brought  a  suit  against  Q  to  establish  hb  rights. 
The  defence  was  that  the  order  passed  in  the  execu- 
tion-proceedings, disallowing  the  plaintiiPs  objectioii^ 
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WM  a  bar  to  the  loit  under  b.  18  and  t.  244  of  the 
Civil  Prooednre  Code.  Meld  that  the  order  diiaUow- 
ing  the  plaintiiPB  objection  did  not  operate  aa  ree 
J.fidicata  under  a.  18  of  the  Civil  Procedure  Code. 
I%e  Delhi  and  London  J^ank  t.  Orchard,  L  L.  JR.,  8 
Calc,  47  :  Z.  i^.,  4  L  A.,  127,  relied  on.  Held  also 
that  thie  order  was  no  bar  to  the  suit  under  b.  244  of 
the  Civil  Procedure  Code.  Kanai  Lall  Khan  t. 
Shaehi  Bhoenn  Bitwae,  7.  X.  S.,  6  Calc,  777  :  S  C. 
L.  jB.,  117,  followed.  Goubkohi  Dabbb  «.  Jugut 
Chabdiu  Audhikabi        .  1. 1<.  IL,  17  Oalo.,  67 


147. 


Order   in    ezeoution-pro- 


oeedinga  that  deed  was  -vslid—Sale  of  two 
plots  of  land  by  one  eale^deed —  Validity  of  deed 
qneuiioned  in  dispute  as  to  one  of  the  plots — Sub' 
sequent  dispute  as  to  second  plot  included  in  deed 
— Question  of  validity  of  deed  again  raised — 
Orders  in  execution-proceedings  how  far  final — 
Ci9il  Procedure  Code  (Act  XIV  of  1^82),  ss.  IB 
and  268. — The  plaintiif  purchased  two  distinct  plots 
of  land  (A  and  B)  from  one  0  by  a  deed  of  sale 
dated  80th  September  1876.  In  1884,  in  execution  of 
a  decree  against  &,  plot  A  was  attached  and  sold  as 
his  property,  and  purchased  by  the  defendant.  The 
plaintiff  did  not  intervene,  and  at  that  time  took  no 
steps  to  establish  his  alleged  right  to  this  land.  In 
1885  the  defendant  obtained  another  decree  against 
G,  and  in  execution  attached  plot  B.  The  {damtifl 
intervened,  and  claimed  the  property  attached  as  his 
own  under  the  sale-deed  of  ^Oth  December  1875. 
The  defendant  disputed  the  sale,  but  the  Court  found 
in  favour  of  the  validity  of  the  sale-deed,  and  allowed 
the  plaintifPs  claim .  The  defendant  did  not  file  a 
suit  to  set  aside  this  order.  The  plaintiff  then  filed 
a  suit  to  establish  his  title  to  plot  A,  relying  on  his 
sale-deed  of  the  SOth  December  1875.  The  defendant 
agun  disputed  the  sale,  pleading  that  it  was  a  colour- 
able and  fictitious  transaction.  Held  that  the  order 
in  the  execution-proceediDg  did  not  operate  as  ree 
Judicata,  and  did  not  estop  the  defendant  from  con- 
testing the  validity  of  the  sale-deed  in  the  present 
suit.  Per  Jabdhtb,  J.— It  the  decision  as  to  the 
validity  of  the  deed  had  been  a  final  decision  in  a  suit 
as  distinguished  from  an  execution-proceeding,  it 
would  have  created  an  estopx>el  by  res  judicata. 
Between  the  parties  the  orders  to  which  s.  288  of  the 
Civil  Procednre  Code  refers  are,  subject  to  the 
result  of  a  suit,  if  any,  conclusive,  but  this  conclu- 
siveness exists  only  as  regards  the  particular  property 
in  dispute.  Divkab  Ballal  Chaebadby  v.  Habi 
Shibdhab  Aptb    .        .    L  lb  R.,  14  Bom.,  206 


148. 


6.  CAUSES  OF  ACTION. 


Nature  of  oaiue  of  aotioo — 


Obligation  to  disclose  title. — A  pUdntiff's  cause  of 
action  is  a  very  different  thing  from  his  title ;  the 
one  being  something  done  contery  to  his  interest, 
which  obliges  him  to  seek  the  aid  of  a  Court  of 
Justice,  the  other  being  the  proof  that  that  something 
affords  him  a  valid  g^round  for  relief.  Dudbab  Bibbb 
V.  Shazib  Bttbkvkdaz  •    16  W.  B.,  168 
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148. 


Identity  of  baaee  of  olaim 


^-Dismissal  of  claim  on  faiUre  to  produce  evidenee. 
— Where  the  relief  sought  for  in  respect  of  certain 
property  in  a  suit  is  different  from  the  relief  sought 
for  in  respect  of  the  same  property  in  a  prior  su\t 
(between  the  same  parties  or  thdr  privies),  but  tiie 
title  on  which  the  relief  sought  for  is  based  is  the 
same  in  both  suits,  the  dismissal  of  the  former  suit 
for  failure  to  establish  such  title  is  a  bar  to  the 
second  suit.  ^  Bak  Bao  r.  Subta  Bao 

[L  li.  B.»  1  Mad.,  84 

S.  C.  on  appeal  to  Privy  Council,  Zaioitdab  ov 

PATTAPVBAV  «.  PBOPBIBTOBB  nv  EoitAN XA 

[I.  li.  B.,  8  Mad..  88:  lb  B..  6 1.  A.,  800 


160. 


Difference    in   rights    on 


'whioh  olaim  is  made— Omwtofi  to  assert  every 
title.— Act  VIII  of  1859,  s.  2,  does  not  require  a 
plaintiff  at  once  to  assert  all  his  titles  to  property,  or 
to  be  thereafter  estopped  from  advancing  them.  The 
maxim,  Nemo  bis  vexari  debet  <n  eddem  causd,  can- 
not apply  where  the  right  on  which  the  second  suit  is 
brought  is  not  the  same  as  that  asserted  in  the  former 
suit.    Sadaya  Pillai  r.  Chivni 

[L  li.  B.,  8  Mad.,  858 


16L 


Omission  to  deoidepart  of 


ease—  Suit  as  to  part  of  case  raised  in  former  suit. 
— A  plaintiff  is  l)Ound  to  raise  every  title  on  which 
he  can  succeed  and  to  obtain  a  decision  upon  every 
part  of  his  case,  and  if  it  is  found  that  any  part  of 
the  cnse  which  he  made  has  been  neglected  by  the 
X^ourt  which  tried  the  suit,  he  is  not  at  liberty  to 
bring  a  fresh  suit  in  respect  of  sudi  part.  Sbbb- 
KBiSTo  Biswas  v.  Jot  Kbisto  Bzbwab 

[84W.B..804 


168. 


Obligation  to  assert  every 


title— Reservation  of  right, — A  litigant  is  bound  to 
disclose  all  his  titles  at  once.  He  cannot  be  allowed 
to  keep  back  one,  and  then,  years  after,  to  bring  a 
fresh  suit  on  the  ground  that  he  had  still  a  right  in 
reserve  BjiOJO  Lall  Bot  v.  Ehbttub  Natb 
Mitteb 18W.  B.,  66 

DiTDBAB  Bibbb  c.  Shakib  Bttbkuitdaz 

[16  W.  B.  168 


168. 


Civil      ProeC' 


durp  Code,  s,  18,  expl.  II — Idem  corpus,  tdia  causd 
petendi. — In  1876  A  sued  K  and  others'to  recover 
certain  laads,  alleging  that  he  was  the  karnavan  of 
their  tarwad,  and  that  the  lands  were  gpranted  to 
them  for  maintenance  under  an  oral  agreement, 
which  had  been  broken  by  K  having  mortgi^ed  some 
of  the  lands.  This  suit  was  dismissed.  In  1881^  sued 
the  same  defendants  to  recover  the  same  lands,  on  the 
ground  that  as  karnavan  of  the  tarwad  he  was  entitled 
to  resume  possession  of  the  lands.  Held,  reversing 
the  decrees  of  the  lower  Courts,  that  the  suit  brought 
by  A  in  1881  was  not  barred  by  s.  13  of  the  Code  of 
Civil  Procedure,  1877.  Per  Muttitbami  Attab,  J*.— 
Expl.  II  to  s.  18  of  the  Code  of  Civil  Procedure, 
1877,  refers  to  the  title  litigated  in  the  former  suit 
as  distinguished  from  the  relief  clumed.  Where 
several  independent  grounds  of  actaon  are  available. 
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ft  pttij  !•  Boi  bound  to  unite  tbem  all  m  one  nitt* 
ilKmgh  he  U  bound  to  bring  before  the  Coait  all 
nonndf  of  attack  araiUble  to  him  with  reference  to 
^  title  which  li  made  the  eroond  of  action.  Ai;- 
l^^fm  r.  KmuufSi  L  li.  B.,  7  VacL,  964 


IM. 


Cict/      Pro0#. 


4fliV  Cods,  18$2-  Smitjwhnd  bmt^d  on  plainiifM 
HtU'^Pf^vious  €mii  <M  letMor—OmitMion  to  wtaks 
iUle  a  ground  qf  nti^ek  in  prepions  9uU  No 
4^M  ijf  fl^inimM  titlo  at  landlord — Maintain' 
0hiliif  *'f  9nit. — In  a  previons  tuiti  bnmght  in  18^, 
plaintiff  had  sued  for  the  recovery  of  certain  1|^ 
which  he  alleged  to  hare  been  let  verbally  to  the 
defendantf  in  1886.  Defendanta  denied  the  verbal 
letting,  and  pleaded  that  tbej  held  the  land  fiom 
plaintiff'e  predeoeaeor  nnder  a  written  agreement 
«l  1876.  i  he  C«nit  paa^d  a  decree  in  pUintiff*s 
Iftvoar.  bddiiig  that  the  leaae  nnder  the  written 
agrt'cment  had  eipired  prior  to  1886,  and  that  the 
rabeeqnent  enjoyment  of  the  land  waa  nnder  a 
verbal  agreement.  Xo  ttepe  were  taken  to  execute 
that  decree.  Plaintiff  now  aned  defendanta  for  the 
recovery  of  the  aame  land*  together  with  arreara 
•f  rent  baeing  hie  claim  on  the  eame  written  agree- 
ment of  I  B70f  and  alao  on  hie  title  as  owner  thereof. 
The  DlftHct  Court  held  the  claim  on  the  written 
agreement  to  be  ref  judieaia,  and  that  plaintiff 
eonld  not  .now  eue  upon  hie  title,  aa  that  abould  have 
been  made  a  ground  of  attack  in  the  former  auit. 
On  appeal  to  the  High  Court,  Held  that,  inaamneh 
aa  plaintiff's  title  aa  landlord  was  reoog:niied  in  the 
•nit  of  1^90, /the  defendants  could  not  have  acquired 
a  prescriptive  title  as  a^^ainst  him  in  1898,  when  the 
oreaent  suit  was  61ed  $  and  that  plaintiff  waa  there- 
fori  entitled  to  recover  the  land  upon  his  title 
Independently  of  any  letfcbg  by  him  to  the  de- 
fendantf. That  the  claim  for  arrears  of  rent  under 
the  old  written  agreement  was  re#  judieaia  by 
reaaon  of  the  former  suit,  but  that  plaintiff's  omission 
t#  ffue  on  the  atrengtb  ef  his  general  title  in  the 
former  suit  waa  no  bar  to  the  present  suit,  inasmuch 
M  hia  title  aa  landlord  bad  never  been  disputed* 
Zamorin  oj  Calient  v.  NarajfOnan  Mmtadj  7.  JD. 
M*$  22  Mad,,  828,  referred  ta  Kutti  Am  *-. 
CHivDiv  I.L.It»,  28MacL,629 

X0S«  DiBmisaal  of  suit  for  pro* 

prietl^ry  right  to  land—Saibseguemt  tnit  for  pot' 
ttttivn  of  portion  of  tamt  land  at  planter  of  the 
tmt  on  it.    The  dismissal  of  a  suit  in  which  the 

i7laintiff  had  cUimed  a  proprietary  title  in  certain 
and  held  not  to  bar  a  subsequent  suit  in  which  he 
prnyed  for  a  declaration  that,  m  planter  of  the  treea 
and  constructor  of  a  tank  in  a  garden  forming  a 
INirtion  of  the  land,  he  waa  entitled  to  retain  posaea- 
aion  of  the  garden  and  tanlf.  OofSAiv  Jvooq. 
rooBXB  V,  Biiujiir  Dtal  Chitkp      .    2  Agra»  88 

IM.  Dismissal  of  salt  on  demise 

as  oontiniiatien  of  prior  demise—  Snhtequent 
tnit  on  prior  demi»9»—\n  1888  plaintiff  sued  to  re- 
cover certain  land  from  the  defendant  on  a  demise  of 
1866  which  he  alleged  was  a  renewal  of  a  prior 
demiae  of  1886.     The  suit  was  dismissed  on  the 


SmU  fa 


BE8  JI7BICATA 

6.  CAUttBs  0?  Acnoir— 

ground  that  the  d 
Pkmtiff  then  aoad  to 
dcwaa  of  1886  and  a 
in  the  larmeB*  anil 
ttawn  «.  Kakakma 

157.  

hctted  on  plainiif^t  title  -  Pti^^   Mmit  ^U^ng  tl^ 
defendantt  Iksld  on  lease  from  ^Im%miiJ^»  -  In  a  |R^ 
viona  amt  in  which  plaintiff  had  been  »  f^J*  ^^ 
been  attempted  to  aasert  plamtiPs   title  Id  a  pteet  ef 
land  occupied  by  the  defendant    by    inviiag  tbs 
they  held  the  same  by  virtoe  of  aa  Alkqgod  ^eeifr 
laaaa.    The  Cewi  had  held  thai  no  mdi  lease  \d 
been  executed.    Plaintiff  jiow  dauaacd    Oe  land  a 
hdonging  to  his  devaaoas,  and  siiad    to  mover  it 
on  t^B  strength  of  his  title;  he    alao   aet  ap  ^ 
alleged  lease  once  more.     Meld    tfa«fe»   though  tk 
queatioo  of  the  vsdi^y  of  the  leaae  wae  regjmdieeU 
pUintiff  waa  at  liberty  to  ane  also  oo  the  afcmgtkd 
his  title,  independently  of  the  leaep,  end  he  was  at 
sotopped  from  so  suing  by  the  fact  that  the  Afsa 
suit  had  been  based  on  the  leaae    alone.      If  tk 
relation  of  landlord  and  tenant  were  ahowa  to  ksn 
existed  prior  to  the  specific  lease  sued  apoa,  it  nu 
for  the  tenant  to  prove  that  snch  relatMm  had  ccst^ 
to  exist.    In  the  absence  of  sndi  peoof,  the  rthtim 
would  be  presumed  to  continue,  and   the  tcnast^ 
possession    in    that    caae    could    not    he    adfcne- 
EAUOKXir  OF  CiuooT  r.  Nabatavav  MraaiiP 

15g. Suit  fbr  same  property  OB 

different   eanseof    aetion-Civti    Froftdm 
Code-,  1859,  #.  fl.— The  plaintiff  aned  to  recover  eff* 
tain  land,  on  the  ground  that  he  had  been  for^^ 
dispossessed  of  it  by  the  defendant.     Aa  tiie  pkiatif 
did  not  prove  the  alleged  disposaeaaion*  hia  daim^ 
rejected,  but  the  Couit  suggested   that  he  aip^ 
recover  in  a  fresh  suit,  treating  the  defrndaot  as  • 
trustee,  and  offering  to  make  certsun  payaieoti^ 
him.    The  plaintiff  then  filed  a  freah  anity  ^^^^ 
it  in  the  manner  indicated  by  the  Court.    Meld  uat 
the  latter  snit,  being  based  on  a   different  c^ 
of  action  from  the  f onner,  waa  not  harred.  aod  m 
the  question  at  iasue  between  the  paitiea  waa  not  f** 
Judieaia.      BiSTo  Shaitkab  Paxil  v.  BakcbU- 

DBAIUT  ftAOHUVATH  JaHAOIKDAB 

[8  Bom^  A.C.> 


169. 


Civil   ff^. 


eednre  Code,  1859,  t.  2—Deeition  at  to  nature »/ 
dopument^ln   1864  the  original   plaintiff,  f>  ^ 
heir  of  F,  brought  a  suit  against  J  (the  /n^'^''^^ 
F),  A,  3,  and  C,  to  recover  a  piece  of  land.    ^JJ 
suit  was  rejected,  aa  it  was  proved  tlmt  (though  tte 
phiintiff  was    the  heir    of  F)    jPa  guardiso  ^ 
mortgaged  the  Und  for  necessary  purposes  to  C,  »» 
two  defendants  A  and  B  being  merely  *^n*"**/l|L" 
The  plaintiff  then  sued  C  for  redemptioo  or  ^ 
mortgaged  premises.    Meld  that  the  second  •w*T^ 
not  barred  nnder  s.  2  of  the  Code  of  Civil  Procedtf*' 
Meld  also  that  the  fact  of  the  document  vn^ 
whi'ih  C  held  the  Und  bring  described  in  the  Oooir* 
judgment  in  the  earlier  suit  aa  an  instrument  ex  *^ 


(    7e09    ) 


DIGEST  OV  CA8K8. 


(    7610    ) 


B3B8  JVDlOATA-^oniinmtd. 

a  CAUSES  OF  ACTION— «o«<tii««<2. 

VM  not  eondiiiive  In  the  lecond  rait  m  to  the  real 
ni^tnre  of  the  inBtroment.  VaiiIAbh  Bhuia  v. 
BjUCA 8Bom.»65 


160. 


Bait  bysoxiQ  to  s^t  Mide 


aUenation  by  widow  as  gaardUaL— Former 
guit  by  widow  againti  v%rcha$9r* — Where  the 
mother  and  ^nardian  of  mmor  wns  had  once  sued 
a  certain  party  in  order  to  set  aside  certain  kobi^lae 
by  which  she  had  conveyed  away  to  him  the  pro- 
perty of  her  late  husband,  on  the  ground  that 
her  action  may  have  been  injurious  to  the  interests 
of  her  sons,  and  the  said  suit  had  been  tbrawn 
out  by  the  Judges,  and  the  sons  subsequently 
brought  another  suit  with  substantially  the  same 
objeot  in  yUsH,  but  making  the  mother  a  co-defen- 
dant with  the  original  defendanty-^JSe/<f  that  the 
%tUdity  of  the  kobalas  having  once  been  decided, 
the  only  ground  on  which  the  subsequent  pnit  could 
lie  would  be  that  the  mother  had,  in  giving  the 
kobalasb  acted  coUusively  with  the  defendant,  pf 
which,  however,  there  was  no  evidence  whatever. 
OmroA  Kaic  Sadbooxbait  «.  Paivob  Cowbu 
PoBAMAiriK  85  W.  R.»  886 


16L 


Deoision   as   to  genuine- 


ness  of  document— Cfct7  Procedure  Code,  1S59, 
t.  ^ — Co-defendante,—  A  former  judgment,  in  which 
a  certain  document  has  been  held  to  be  genuine 
between  a  third  person  as  plaintiff  and  the  present 
plaintiif  and  present  principal  defendant  as  defen- 
dants, was  held  to  be  conclusive  in  this  suit  on  the 
point  of  aathenticity  of  the  document,  though  not  a 
ree  judicata  under  s.  2,  Act  VIII  of  185>*,  in  other 
respects.  Kally  Pebsad  Sbdv  Cbowdhby  •. 
HoHBSB  Cbuvdbb  Bbuttaobaujbb  .  1  Hay.  480 


168. 


Sanction    fo*' 


f^tg^ry  in  reepeei  ofdoeument  in  another  emit. — A 
former  decision  in  a  civil  suit  in  which  the  issue  was 
the  genuineness  or  otherwise  of  a  kabuliat,  and  the 
Court  held  that  it  was  not  genuine,  but  added  (as  an 
obiter  dictum)  that  the  pottah  produced  by  the  other 
side  was  authentic  does  not  bar  the  jurisdiction  of  a 
Civil  Court  in  sanctioning  a  commitment  for  forgery 
in  respect  of  the  pottah.  JirauUT  Mibsbb  r.  Baboo 
Lal  6  W.  B.,  Or.9  60 

OOMANATB     BOT     CbOWDBBT     V,     BAaHOONATH 

Mittbb  .    Marsli,*  48  :  W.  iL,  F.  B.,  10 

a  Hay,  76 

168,  Subsequent  s^it 

in  which  same  question  arose* — Where  a  Court  in  a 
former  suit  against  the  present  plaintiffs  to  set  asid® 
a  mortgage  decided  thdt  the  mortgage  as  to  a  certain 
share  of  the  property  was  invalid,  although  it  was 
not  a  matter  for  adjudication  then  before  the  Court, 
— Held  that  that  decision  was  no  bar  to  a  subsequent 
rait  for  recovery  of  the  mortgage-debts  as  to  that  share, 
and  that  the  question  of  the  gcnuin'^ness  or  otherwise 
of  the  mortgage  by  defendants  to  plaintiffs  was  open 
to  be  decided  on  the  merits.  Bubtbb  Bak  o.  Kbwaz 
SiNGhB  .         .        8  Agra,  68 

164.  Decision  as  to  validity  of 

document — Matter  in  issue — Defence  not  relied 


HE8  JUDICATA.— 0oii<«mmA 

6.  CAUSES  OF  AmiOlS^eoniimuBd. 

on,— A  rait  was  brought  by  ^  to  recover  property, 
in  which,  on  appeal  to  the  Privy  Council,  two  ques- 
tionf  arose,  vie.,  whether  the  property  was  to  pass  aa 
divided  or  undivided  property,  and  whether  rach  pro- 
perty was  conveyed  away  to  A*%  fattier  by  a  deetl  of 
testamentary  disposition.  The  lower  Court  had 
decided  only  the  latter  point,  and  the  Priv  v  Council 
remanded  the  case  for  determination  of  the  former 
point  On  a  seoond  appeal  to  the  Privy  Council,  that 
Committee  were  about  to  enter  upon  the  question  as 
to  the  validity  of  the  testamentary  paper,  when  A 
gave  up  the  point  that  the  paper  was  in  any  sense 
testamentary  in  its  character,  and  disclaimed  having 
any  title  under  it  as  a  testamentary  devise,  and  the 
Privv  Council  therefore  did  not  decide  that  question. 
Hied  that  a  rabsequent  suit  by  A,  in  which  he 
sought  to  recover  the  property  by  setting  up  the 
paper  as  a  valid  will  and  testament,  wai  a  suit  insti- 
tuted without  bowi  fides,  and  could  not  be  allowed 
to  proceed,  -because  the  nature  of  the  paper  was  in 
israe  in  the  former  rait,  and  what  was  in  issue  must 
be  taken  to  have  been  decided  by  the  judgment. 

BAaHOOVADHA   PsBTA  OODTA  TATBR  «.   KATTAXA 

Naitohbab  10  W.  B.,  F.  0.9 1 

S.     C.     YUATA    BaOHANADHA    BoDHA      Gk)OBOO 

Sawmy  Pbbiya  Oddta  Tatbb  v.  Katabci  Nat- 
CHUB  (Bajah  OV  SHiYAauiraA) 

[11  Moore's  I»  A.,  60 

Affirming  S.  C.  in  High  Court,  Udaita  Tbtab 
V.  Kataka  Naohitab  a  Mad.,  181 


166. 


Deed  oj  sale  or 


mortgage — Parties — Question  decided  in  Jormer 
suit,—R  obtained,  on  the  7th  January  1862,  a  decree 
declaring  a  deed  of  sale  in  his  favour,  dated  the  7th 
January  1854,  to  be  a  genuine,  authentic,  and  valid 
instrument.  The  question  whether  the  sale  was 
changed  into  a  conditional  sale  or  mortgage  by  an 
agreement  entered  into  by  him  with  the  vendors  on 
the  same  day  that  the  deed  of  sale  was  czecnted,  could 
not  be  raised  by  any  of  the  parties  to  that  suit  or 
their  representatives  in  a  suit  brought  by  J2  to 
obtain  proprietary  possession  of  the  subject  of  the 
sale,  in  virtue  of  the  deed  and  the  decree.  Dhuitdi 
V.  Bak  Lai.     .  .       7  IT.  W.,  148 


106. 


Suit  for  posses' 


sion  under  deed  of  gift — Subsequent  suit  by  heir  of 
donor  to  set  aside  deed  of  gift  as  invalid, —  O- 
executed  a  deed  of  gift  of  his  whole  property  in  favour 
of  J,  J  sued  for  possession  and  obtained  a  decree.  On 
the  death  of  O,  lus  heir  sued  to  set  aside  the  deed  of 
gift,  alleging  that,  notwithstanding  the  decree,  J  did 
not  obtain  possession  till  after  the  death  of  &,  and 
that  the  deed  of  gift  was,  under  the  Imames  law, 
invalid.  Held  that  this  might  have  been  a  good 
defence  on  the  part  of  (?  to  the  suit  brought  against 
him  by  J,  but  that,  after  the  decision  of  that  suit,  it 
was  not  open  to  G^  to  dispute  the  title  of  J,  nor  was  it 
now  open  for  his  heir  to  do  so.  Furzvnd  Ali 
9,  Javvbeb  Bbbbb  .    6  N.  W.,  118 

167. Deed  of  gift- 
Civil  Procedure  Code,  1869,  s,  9— Matter  not  deter- 
mined  in  former  suit— Suit  on  different  cause  of 


(    7611    ) 


MOBBT  OF  ClSia. 


(  7m  ) 


6.  CAU8BS  or  ACTIOK— 

aeiion. — M  bnmglit  a  nut  to  obtain  her  ohftK  of 
the  entiure  propertj  of  ^>her  deceved  feiher.  It  «m 
pleaded,  with  rctpeet  to  a  eertam  portioii  of  the  pro- 
perty«  that  A  had  made  it  orer  bj  parol  gift  to  hie 
minor  too.  The  caee  came  before  the  High  Coort  on 
ipeeial  appeal*  when  it  was  contended  on  behalf  of  If  » 
ttie  appellant,  that  the  gift  wae  not  proved,  tnd  that 
■ome  portion  of  the  property  was  "mnth'a"  (nndif 
▼ided ),  and  the  gift  m  regard  to  it  invalid.  The  H  igh 
Coort  refnaed  to  allow  the  laat  plea,  which  had  not 
been  taken  in  the  Coort  of  iint  inataoee,  to  be  taken 
in  appeal,  the  pmnt  raited  being  ooe  of  fact,  and,  aa 
the  gift  had  been  establiahed  bj  evidence,  diimiaeed 
the  appeal.  F,  the  pnrehaaer  of  the  righta  and 
interetti  in  A*u  eitate  of  W,  a  defendant  in  the 
rait,  brooght  a  rait  againet  hia  render,  M,  and  the 
guardian  of  the  minor,  to  obtun  poaseinon  of  the 
property  oodveyed  by  the  aale  in  which  property 
affected  by  the  gift  waa  included,  and  claimed  the 
ietting  aside  of  the  gift  becanie  a  portioiLof  the  pro- 
perty conveyed  by  it  wae  undivided.  Held  that  hit 
fluit  waa  not  barred  by  s.  2  of  Act  VIII  of  1869. 
iMAMAir «.  Fazul  Easim  .     TS.  W.,  851 


168. 


Suit  to  compel 


execution  of  release  from  dcewn^t — Suit  to  declare 
document  executed  for  nominal  purpose, — On  23rd 
March  1878  plaintiff  executed  to  defendant  a  docu- 
ment purporting  to  be  a  deed  of  gift.  In  1886 
plauitiff  sued  to  cancel  the  document,  alleging  that 
defendant  on  11th  May  1881  had  agreed  to  execute  a 
release,  but  had  not  done  so ;  that  suit  was  dismissed 
for  non-payment'  of  doty  due  under  tbe  Court  Fees 
Act.  Tbe  plaintiff  now  sued  in  1 887  for  a  declaration 
that  the  document  "waa  executed  for  nominal  pnr> 
poses  and  was  not  intended  to  take  effect.''  Held 
that,  since  the  cause  of  action  in  the  suits  of  1886 
and  1887  were  not  the  same,  the  claim  in  the 
lattfr  suit  was  not  ree  Judicata.  Naoathal  e. 
PowuBAKi  I.  Ii.  B.,  18  Mad.,  44 


I 


I 
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Suit  for  same 


object  on  different  cause  of  action — Decision  in 
former  suit. — Plaintiff,  claiming  as  grandson  of  one 
8  M,  the  only  undivided  brother  of  S,  sought  to 
recover  half  of  tbe  village  sold  by  ^  to  first  defen- 
dant's  father  in  1856;  tbe  village  having  been 
(as  alleged)  family  property,  and  sold  without  the 
consent  of  plaintiff's  father,  who  succeeded  his  father, 
8  M,  and  not  for  family  purposes.  In  a  former 
rait  (No.  8  of  1866),  brought  by  the  phiintiff's  father 
against  S  and  J?,  the  fkther  of  the  present  first 
defendant,  and  the  present  second  defendant,  the 
paternal  nephew  of  the  first  defendant,  for  possession 
of  the  whole  of  the  family  property  belonging  to 
him  and  8  as  cc^parceners,  and  to  rescind  the  sale 
to  B,  the  plaint  sikated,  amongst  other  things,  that 
8  was  imbecile ;  and  that  the  sale-deed  was  obtained 
by  taking  a  fraudulent  advantage  of  his  imbecility, 
and  that  it  was  invalid  as  being  made  without  plain- 
tiff's consent.  The  Court  decided  that  8  was  "  both 
physically  and  mentally  qualified  to  manage  and 
legally  competent  to  deal  with  the  estate,  rapposing 
it  to  be  undivided,  to  the  extent  of  his  own  share," 


^.  GAUSBS  OF  ACnOK-^eoa/t 

and  diamissBil  the  soit.    In  1868  the  plaintiff  _„ 

■aed  the  preant  defendant  for  tbe  whole  of  the  villago 
on  the  aame  gronndof  imbecility  andfrand.  The  CItiI 
Court  decided  that  the  suit  waa  barred  by  the  deoree 
in  the  first  suit»  and  on  appeal  the  dectee  waa 
ailirmed.  Held  that  the  present  caaae  of  action — 
namely,  the  phuntiiPs  right  as  co-pareencr  to  a 
moiety  of  the  property  and  the  inralidity  of  the 
instrument  of  sale  to  pass  that  right  to  the  defendant 
— waa  not  ree  judicata.      CsmiTA    MUDAIJ    o. 

VSVKATAOHXLLA  PiLLAI  8  HJUL*  890 


170. 


Former 


onsftmeeftoae 


of  action — Suit*  stating  different  grounds  for 
right  to  succeed  to  esftaie.—  Pliuntiff  aned  to  reeovcr 
a  nmindari  from  his  step-brother,  alleging  that  the 
lamindari  was  hereditary  proper^  belonging  to  the 
fanuly,  the  succession  thereto  being  governed  by  the 
law  of  primogeniture ;  that  his  father  died  in  1869, 
leaving  the  plaintiff,  defendant,  and  another,  hia 
sons,  the  former  by  the  first  wife,  and  the  latter  two 
by  tLe  second  wife ;  and  that  the  defendant  <  respon- 
dent) unlawfully  enjoyed  the  eatate>  while  plaintiff 
aa  the  eldest  son,  had  a  legal  claim  thereto.  In 
defence  it  was  pleaded  that  the  clunfwas  resfmdi" 
cata  by  ihe  decree  in  a  suit  which  was  brought  bj 
plaintiff  to  obtun  declaration  of  his  status  as  the 
son  of  his  Other's  pattaba  stri,  or  royal  wife,  in 
which  rait  the  plidntiff's  father  was  first  defendant* 
and  defendant's  mother  was  second  defendant,  and 
wherein  they  both  denied  that  plaintiff  waa  son  of 
the  pattaba  stri  and  affinned  that  second  defendant 
waa  first  defendant's  first  wife,  and  that  her  sona 
were  preferential  heirs  to  the  zamindari.  Among  the 
points  recorded  was  for  "  plaintiff  to  prore  his  statua 
and  right  as  alleged/'  and  that  issue  was  set  down 
for  defendants  to  rebut.  The  Judge  diabelieved  that 
plaintiff  waa  the  son  of  his  father's  first  wife,  and 
added,  **  Pkintiff  further  pleads  that  he  is  the  eldest 
son,  a  position  not  denied*  but  one  which  cannot  con- 
fer on  him  the  status  he  now  claims."  The  Judge 
decided  that  plaintiff  had  failed  to  prove  that  hia 
mother  was  the  pattaba  stri,  and  that'  he  was  heir 
to  the  exclusion  of  second  defendaof  s  sons.  On 
appeal  to  tbe  Sudder  Adawlat,  the  decree  below  waa 
confirmed  and  the  Court  made  tbe  following  observa- 
tion :  ''  It  has  been  attempted  at  the  hearing  of  the 
appeal  to  maintain  the  plaintiff's  right  to  succeed  aa 
being  the  eldest  son.  This,  however,  was  not  the 
position  taken  in  the  Court  below,  where  the  raoce*- 
non  was  allowed  to  depend  on  another  circumstaiice, 
—namely,  the  mother  being  the  pattaba  stri ;  and  the 
Court  therefore  held  the  argument  to  be  an  inadmia- 
sible  one."  Held  on  appeal  that  the  preaent  suit  waa 
iNured  by  res  judicata,  a  different  causa  to  the 
former  not  having  been  adduced.  To  the  judgment 
in  Chinnajfa  Mudali  v.  Venkata  Pillai,3  Mad^ 
826,  after  the  words  in  page  38i, "  in  favour  of  the 
defendant  all  the  objective  grounds  of  the  decision 
which  have  led  to  l3ie  dismissal  of  tbe  rait,"  the 
following  ought  to  be  added:  "and  without  the 
establishment  of  which  the  suit  could  not  have  been 
logically  or  legally  dismissed."  Mvthitmadbta  Kaix 
O.  SlYASTAlEVIHinCADIYA  Naxx       .     7  Madn  180 
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171. Etiit  for   enhancement  of 

rent— Subteqmeni  »uit  for  admitted  rent.  -  A  suit 
for  enhanced  rent  after  notice  having  been  dismiieed 
cm  appeal,  plaintiff  sne  d  to  recover  rent  for  the  same 
year  at  the  rate  admitted  by  the  defendant  in  the 
former  snit.  Meld  that  the  cause  of  action  in  the 
snbseqnent  roit  was  not  the  same  as  in  the  former, 
and  that  the  law  of  ret  judicata  did  not  apply  in  bar. 
Khbdaboovissa  Bbbbbb  r.  BoODHEE  Bbbbbb 

[18  W.  B.,  817 


172. 


Suit  for  rent  against  same 


tenant  as  in  former  suit — Deci»%on  in  former 
suit,— A  and  B  were  co-sharers  in  a  certain  talnkh  to 
the  extent  of  7  annas  and  4  annas,  respectively.  B 
died  in  1868,  and  in  1872  A,  who  used  to  collect  the 
rents  on  behalf  of  B,  bi  ought  a  suit  against  one  of 
the  raiyats  for  the  rent  of  the  11  annas.  An  issue 
having  been  raised  as  to  the  extent  of  A*b  share 
omitting  that  of  B,  it  was  decided  to  be  7  annas  only, 
and  he  ( ot  a  decree  accordingly.  In  a  subsequent 
suit  by  A'b  widow  against  the  same  tenant  for  the 
rent  due  for  the  11  annas  share,-  Held  that  the 
decision  in  the  former  suit  did  not  debar  her  from  show- 
ing that  she  was  entitled  to  the  rent  due  on  account 
of  ^'s  4  annas  share.  ^SHAifAPAiriSBA  Bbebeb  r 
FeBASTTTOOLLaH  SIBDAB    .  2C.  I4.B.,28 


178. 


Claim  ae  heir  to  property 


as  Joint  and  undivided-  Subsequent  claim  ae 
reverfioner  on  death  of  vcidoto, — A,  a  brother's  son, 
in  1847  claimed,  on  the  ground  that  he  had  title  as 
heir  to  the  moiety  of  an  estate,  prior  to  the  other 
brother's  widow,  on  the  plea  that  it  was  joint  and 
undivided,  and  that  suit  was  dismissed.  In  a  subse- 
quent suit  accepting  the  deeision  of  1847,  and  re- 
garding the  widow's  title  to  be  prior  to  his,  and  as 
holding  a  life-interest  in  the  whole  estate  before  him, 
A  claimed  as  heir  next  in  reverrion  after  the  widow, 
regarding  her  property  as  separate,  with  a  view  to  a 
declaration  of  his  right  as  such  heir  to  have  a  certun 
alienation  by  the  widow  (alleged  by  him  to  be  illegal 
under  Hindu  law)  set  aside.  Held  that  the  two 
cases  and  causes  of  action  were  essentially  different. 
SmfTETTK  Dtal  Singh  r.  PuBinsBim  Dyal  8nraH 

[6W.&,44 


174. 


Dismissal  of  former  suit 


to  Bet  aside  assignments  -  Sultequent  suit  for 
possession  hy  reversioner* — C,  the  reversioner  ex- 
pectant in  the  lifr-interest  of  a  Hindu  widow,  insti- 
tuted a  suit  in  her  lifetime  to  set  aside  sales  of  the 
estate.  It  had  first  been  sold  in  execution  of  a  decree 
against  the  widow  and  purchased  by  A,  and  then  for 
arrears  of  revenue  due  by  A  and  had  been  purchased 
by  B  ;  but  this  suit  was  dismissed  under  Act  I  of 
1845,  s.  24,  on  the  gronnd  that  more  than  a  year  had 
elapsed  since  the  ssJe  for  arrears  of  revenue.  After 
the  death  of  the  widow,  the  reversioner  sued  B  for 
recovery  of  possession  of  the  lands.  Held  that  the 
plaintiir  was  not  barred  by  the  dismissal  of  the  suit 
instituted  in  the  lifetime  of  the  widow ;  the  object 
of  that  suit  being  to  set  aside  the  assignments  of  the 
widow's  interest,  and  not  for  the  anertion  of  the 
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plaintiffs  right  to  the  re*  -^  on.    DooBGA  Chtov 

«.  EABSY  CHUmOBB  MOITBBB 

[Karslu,  588 :  8  Hay,  64a 


17S. 


-Suit  to  set  aside  alienation 


by  "Widow — Subsequent  suit  to  recover  property 
tts  rerersioner, — A  widow  (a  life-tenant  of  an  an* 
cestral  estate),  having  executed  an  ikrar  transferring 
a  share  to  N,  her  granddaughter,  afterwards  sued  to 
set  it  aside  on  the  ground  that  N  had  not  conformed 
to  its  terms.  While  the  suit  was  in  the  appeal  stage, 
the  widow  died,  and  her  reversioner  applied  'to  be 
made,  and  was  admitted  as,  her  kaem  mukam,  to  carry 
on  the  appeal  on  her  behalf.  He  afterwards  sued  Uy 
recover  possession  of  the  share  as  reversioner,  alleging 
that  the  succession  opened  out  to  him  on  the  death  of 
the  widow.  Held  that  the  causes  of  action  in  the 
two  suits  were  different,  and  that  it  was  not  necessary 
for  the  reversioner,  when  he  took  up  the  widow's  case 
in  its  appeal  stage,  to  disclose  his  title  and  claim  as 
i^versioner,  as  he  was  not  competent  then  to  introduce 
any  pleas  arising  out  of  a  new  state  of  facts  not 
existing  when  the  suit  was  instituted.  Dbobahbl 
EoowAB  V.  Indubjeet  Eoowab   .  12  W.  B.,  884 


176. 


Dismissal  of  suit  to  estab- 


lishplaintifiP^S  adoption— Ctiri7  Procedure  Code, 
f.  18 — Representation  of  estaie  hy  Hindu  widow  — 
Decree  in  favour  of  widow — Admission  hy  widow 
suhsequeni  to  decree, — In  1877,  i^,  claiming  to  be  the 
adopted  son  of  M,  sued  A,  the  widow  of  Jf,  to  recover 
his  estate.  A  denied  the  adoption.  S  failing  to 
adduce  any  evidence,  the  suit  was  dismissed  under 
s.  158  of  the  Code  of  Civil  Procedure,  1877.  In  1882, 
by  an  agreement  made  between  A  and  S,  A  ac- 
knowledged the  title  of  jS  as  adopted  son  of  M.  A 
havinff  died,  a  suit  was  brought  against  S  by  a 
reversioner  of  Jf  to  recover  the  estate  of  If.  Held 
that  S  was  estopped  by  the  decree  in  the  former  suit 
from  setting  up  his  claim  as  adopted  son  against  the 
plaintiff,  and  that  the  subsequent  agreement  between 
A  and  S  did  not  affect  plaintiff's  right.  Ajtxnf  aohali. 
V,  PAiroHAKADAir         •       L  lb  B«»  8  Ifl^EuU,  848> 


177. 


Second  suit  for  restitution 


of  oonjUgal  rightB— Decree  not  executed— Subsc 
quent  voluntary  cohahifation  followed  apain  hy 
desertion— Satisfaction  of  decree — Cit>il  Procedure 
Code  (1882J,  s.  IS-Hushand  and  wt/f.— Plaintiff 
obtained  a  decree  against  his  wife  for  restitution 
of  conjugal  rights  in  1886,  which  was  never  executed. 
In  1887,  however,  she  returned  to  his  house,  and: 
stayed  with  him  for  two  months.  She  afterwards- 
deserted  him  again.  Thereupon  the  plaintiff  filed  a 
second  suit  for  restitution  of  conjugal  rights.  Held 
that  the  suit  was  not  barred  under  s.  18  of  the  Ck>de 
of  Civil  Procedure  (Act  XI Y  of  1882).  A  second 
withdrawal  from  cohabitation  constitutes  a  fresh 
cause  of  action.  KBSHAYALiii  GntDHABLAii  «.  Bat 
Pabtati  .  I.Ij.  B.,  18BonL»887 


178. 


Suit   on   bond— J^at7«fv   to 


prove  execution — Suhse^uent  suit  for  same  money  on 
aeoount. — A  previous  snit.against  the  same  defendant 
on  a  bond  having  been  ^smissed  on  the  ground  that 
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pUintiff  had  fiiiled  to  prove  the  exeoatxm  of  the  bondj 
defendftot  taed  to  recover  the  identical  sam  as  a 
baknoe  diie  on  a  khatta  aeconnt.  Held  that  the 
second  pnit  was  ngt  brought  on  a  canse  of  action  pre- 
vionsly  tried  and  determined  between  the  partiesj  and 
was  cognizable  l)y  the  Court  of  Small  Causes. 
AtrGHORB  Natb  Ghobsal  v.  Boof  Ch^d  Muhpvl 

[18  W.  B..  07 

^  XTO.  —  Dtfe'/  iuadmi*' 

tihU  as  h^ing  finregittsrsd — SuhteqneiU  »uii  om 
rsffHi'ertd  bond,'— I,  to  whom  the  obligee  of  a  bond 
for  the  payment  of  money  in  which  immoveable  pro- 
perty was  hypothecated  had  assigned  by  sale  her 
right  therennder,  lued  in  virtue  of  the  deed  of  sale  on 
such  bond  for  the  money  due  thereunder,  claiming  to 
recover  by  the  lalo  of  the  hypothecated  property. 
This  suit  was  dismissed  on  the  ground  that  the  deed 
of  sale,  not  being  registered,  could  not  be  received  in 
evidence,  and  consequently  Vb  right  to  sue  on  such 
bond  failed.  I,  having  procured  the  execution  of  a^ 
fresh  deed  of  sale  and  caused  it  to  be  registered, 
brought  a  second  suit  on  such  bond  in  virtue  of  such 
deed  of  sale,  cWming  as  before.  Held  that  the 
second  suit  was  not  barred  by  the  provisions  of  s.  13 
of  Act  X  of  1877.  IsHRi  DAT  ft.  Has  Narvik 
Lal      ....       I.  Ii.  R.,  8  AIL,  894 


180. 


IMsmissal    of    suit    for 


amount  due  on  6oQ'om&nt--8uh9tqueHi  $uitfor 
Mame  amottn/L— The  defendants  and  two  others  jointly 
executed  a  document  (A),  wheroby  they  prombed,  on 
the  27th  April  1874,  to  pay  to  the  plaintiir  H2B  at 
the  end  of  April  1875,  and  also  to  give  to  the  plaiutiif, 
in  April  1875,  a  certain  quantity  of  grain  by  way  of 
interest.  Helit  on  a  suit  on  the  document  (KsBNAir, 
J.,  dissenting)  that  the  suit  was  not  barred  by  the 
dismissal  of  a  suit  in  1877,  in  which  the  plaintiff 
sued  the  defendants  for  a  proportionate  amount  due 
by  them  under  the  document  (A),  alleging  a  verbal 
promise  by  the  defendnnts,  in  November  1876,  to  pay 
such  proportionate  amount.  Muttu  Chbtti  «  Mur- 
VAV  Chbtk  L  Ij.  B..  4  Mad.,  886 


18L 


Suit  for  sum  due  on  mort- 


gage—Dsctftoai  informer  suit  for  infereei— Civil 
Frocedure  Code,  1877,  t.  13— Sale  of  mortgnffed 
property  in  execution  of  decree,— CerieXn  immoveable 
property  was  mortgaged  to  J2  and  then  sold  to  N, 
It  was  then  brought  to  sale  in  execution  of  a  decree 
against  N  and  was  purchased  by  H,  The  balance  of 
the  sale-proceeds  after  satisfaction  of  that  decree  was 
paid  to  V,  Under  the  terms  of  the  mortgage  to  R, 
interest  on  the  principal  amount  was  payable  annually 
and  its  payment  was  charged  on  the  property  as  well 
as  the  payment  of  the  principal  amount.  The  mort* 
gagors  having  failed  to  pay  the  interest  annually,  R 
in  1875  sued  them  and  N  and  E  to  recover  the 
interest  due.  It  was  decided  in  that  suit  that  N  was 
primarily  and  personally  liable  for  the  interest  then 
due  on  the  mortgage,  as  he  had  received  the  sale- 
proceeds  of  the  property,  and  that  the  prop<^rty 
was  only  liable  in  case  he  failed  to  satisfy  the  claim. 
Jf  subsequently  paid  into  Court  the  sale-proceeds 
he  had  received,  and  R  was  pud  the  same.     In 
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1878  R  again  sued  the  same  persons  for  interest, 
and  sgain  N  was  declared  primarily  and  personally 
liable,  qu  the  gi-ound  that  he  had  not  at  once 
made  over  the  sale-proceeds  to  R,  In  1880  R 
sued  the  same  persons  to  recover  the  principal  amoant 
and  interest  duo  on  the  mortgage,  by  the'  sale  of  the 
mortgaged  property.  Held  that,  whateiyer  might 
have  been  the  rights  and  relations  of  the  parties 
SA  long  as  any  p(yrcion  of  the  sale-proceeds  remained 
with  N,  their  position  towards  him  assumed  an  en* 
tirely  diiferent  character  when  once  he  had  dis- 
charged himself  of  those  moneys,  and  with  this 
change  in  the  situation  the  ratio  deeiden-ii  of  the  suits 
of  1875  and  1878  no  longer  existed,  and  therefore  the 
decisions  in  those  ^uits  did  not  preclude  R  from 
bringing  %  suit  to  recover  the  principal  and  interest 
due  on  his  mortgage  from  the  mortgaged  property. 
Batan  Bai  e.  Hahttkan  Das 

[L  lb  Bw.  6  All.,  U8 


182. 


Mortgage-deed  passing  pos- 


session of  certain  parcels  of  land  and 
hypothecating  others— £sme^y  of  mortgagee— 
Precious  decrees  for  rent  ohtainsd  against  moriga* 
gore* — The  obligee  under  an  instrument,  dated  1878, 
by  which  certain  land  was  usufructuarUy  mortgaged 
and  other  land  merely  hypothecated  to  him,  having 
obtained  against  the  mortgagors  decrees  for  rent  due  on 
part  of  the  land  under  the  terms  of  pattamchits  exe- 
cuted by  them  on  the  date  of  the  mortgage,  now  sued 
to  recover  the  principal  and  interest  due  under  that 
instrument.  Meld  that  he  was  not  precluded  from 
obtaining  a  decree  by  reason  of  his  previous  suita»  and 
was  entitled  to  a  decree  for  the  amount  due,  and 
in  default  of  payment  for  the  lale  of  the  mortgaged 
premises.  Naitt  r.  Bakav   I.  Ij.  B.»  16  Mad.,  835 


188. 


Suit  for  personal  deoree 


against  some  members  of  tarwad  -  8%bseqnemt 
suit  against  tarwad  for  mor/gage'deht, — A  suit 
seeking  to  enforce  liability  for  a  mortgage-debt  on  a 
Malabar  tarwad  is  not  barred  by  a  previous  personal 
decree  obtained  against  certain  members  of  the  tar- 
wad for  the  same  debt.    QSvihda  r.  Maita  Vikba* 

ICAK.      MAVA  VlXBAXAir  v.  OOYIKDA 

[I.  I..  B.,  14  Mad.,  884 


184, 


Suit  declaring  right  to  re< 


4emption — Smhsequmt  suit  by  representafice  for 
redemption, — Where  D  sued  for  redemption  and 
obtained  a  conditional  decree,  and  subsequently  the 
plaintiff  sued  D  to  establish  his  right  to  the  mort- 
gaged property  and  obtained  a  decree, — Held  that 
a  suit  by  the  plaintiff  for  redemption  was  not  barred 
by  s.  2,  Act  YIII  of  1859.  Bhoop  Sihoh  o.  Nub* 
BiNOH  Bai        ....       8  Agra^  144 


186. 


IMsmissal  of  suit  for  eject 


tnent— Subsequent  suit  for  redemption* — Failure 
in  a  suit  of  simple  ejectment  ('o  s  not  bar  a  subse- 
quent suit  for  redemption,  no.  \\  itbstanding  that  the 
defendant  had  asserted  the  ez*Ri  ence  of  his  mortgage 
in  the  former  suit.  Shbidhau  Vaihatak  o  Kaba- 
TAxr  TALAD  Babaji  .  U  Bom.,  994 
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186.  • Suit  for  redemption— /#nw 


as  to  tjle  of  equity  ofr$demption — Subtequent  suit 
mnder  a  different  title  for  same  object.  — In  1870  the 
plaintiffs  raed  to  redeem  a  mortgage  of  certain  lands 
from  the  defendants*  predecetson  in  title.  The  suit 
was  dismissed  on  the  ground  that  the  plaintiffs' 
equity  of  redemption  Jiad  been  sold  in  execution  of  a 
decree  to  A  B»  The  plaintiffs,  having  reparchased 
the  equity  of  redemption  from  A  B,  brought  a  second 
suit  to  redeem  the  lands  in  the  defendants'  possession. 
Held  that  the  question  whether  the  equity  of  redemp- 
tion of  the  lands  in  suit  had  been  sold  io  A  B  was  res 
Judicata  BJid  amid  not  be  re-opened  by  the  defendants 
on  the  ground  that  the  plaintiffs  were  litigating  under 
a  different  title  in  the  former  suit.  Axi  Moidiak 
BATllKHAir  r.  ElataohavtdathiIj  Eombia  Ac&ek 

[I.  Ij.  B.,  6  MacL,  289 


187. 


ForeeloMUTB  in 


the  Central  Provinces.— By  a  bond,  dated  10th  Feb- 
ruary 1857>  a  certain  villafie  was  mortgaged  by  one 
G  to  the  appellants  and  their  father  as  security  for  a 
loan ;  the  bond  providing  that,  "  if  I  fail  to  pay  the 
money  as  stipulated,  I  and  my  heirs  shall,  without 
objection,  cause  the  settlement  of  the  said  village  to 
be  made  with  you."    The  interest  of  6^  in  the  village 
was  described  as  that  of  a  malguzar,  and  his  proprie- 
tary right  therein  was  declared  by  the  revenue  author* 
ities  shortly  after  the  execution  of  the  mortgage ;  but 
his  payments  of  revenue  bring  in  arrear,  the  Beard  of 
Bevenue  granted  a  lease  of  the  village  for  t«n  years 
to  the  appellants'  father.    The  mortgagees  in  a  suit 
on  the  bond  obtained  the  followinjr  decree  on  3rd 
Kovember  1860:  "As  the  defendant  acknowledges 
the  plaintiffs'  claim,  it  is  ordered  that  a  decree  be 
given  to  the  plaintiffs  for  principal  and  interest  and 
costs  against  the  defendant  and  the  mortgaged  pro- 
perty."    In  proceedings  in  the   Civil  Court  taken 
under  this  decree,  the  mortgagees  asked  for  possession 
of  the  village,  and  obtained,  on  17th  July  186i,  an 
order,  in  pursuance  of  which  they  were  put  in  posses- 
sion, an  appeal  by  O  being  rejected.     O  took  various 
steps  to  recover  possession  of  the  mortuaged  property, 
or  a  declaration  of  his  proprietary  interest  therein,  but 
failed  in  his  endeavours ;  an  application  for  a  grant  of 
the  proprietary  rifzht  in  the  village,  and  an  appeal 
from  an  order  cancelling  his  pottah,  being  rejected  by 
the   revenue  authorities  on  8th  December  1864  and 
27th  July  1866  respectively  ;  and  on  12th  August 
1867  O  conveyed  the  village  by  deed  of  sale  to  the 
respondents.    In  a  suit  brought  by  thnn  to  redeem 
the  mortgage  and  obtain  possession  of  the  property, — 
Seld  the  suit  was  not  barred  by  the  order  of  the 
Civil  Court  of  17th  July  1862,  nor  had  the  orders  of 
the  revenue  officers  of  8th  December  1 864  and  27th 
July  1865  effected  such  a  transfer  of  any  right  which 
O  might  have  had  to  the  appellants  as  to  render  the 
sale    to  tbe    respondents  invalid.     Qoeitldabs  v. 
Kbipabam  .       18  B.  Ij.  "SL,  F.  C^  906 


18a- 


Limitation  — 


Declaratory  mortgage-decree  for  redemption  not 
exeemtedfor  16  gears,^ln  1866  ^  obtained  a  decree 
aathorinng  him  to  recover  certain  property  on 
payment  of  a  certain  sum  to  the  mortgagee,  but  not 
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declaring  that  8  wonld  be  foreclosed  if  he  did  not  ex- 
ercise his  right  of  redemption.  Sell  that  S  was  net 
debarred  from  bringing  a  suit  to  redeem  the  same 
property  in  1881.  Sami  Aohabi  r.  SoMABinn>BAM 
AcHABi  ,  I.  Ii.  B.,  8  Mad.,  119 


188. 


Decree  for  re- 


demption—Second suit  to  redeem— Civil  Procedure 
Code,  s».  18,  244.-  A  decree  obtained  by  a  nsort- 
gagor,  which  declared  that  the  mortgagee  should  deli- 
ver up  possession  on  payment  of  the  suiA  found  due 
to  him,  not  having  been  executed  for  thtee  years,  a 
purchaser  of  the  equity  of  redemption  sued  the 
mortgagee  to  redeem.  Held  that  this  suit  was  not 
barred  by  the  former  decree,  and  that  the  plaintiff 
was  entitled  to  redeem.  Sami  v.  Somasundram, 
L  L,  £.,  e  Mad.,  1 19,  approved.  Oan  Savant  Bal 
Savant  v.  Naragan  Dhond  Savant,  1.  L.  S..  7 
Bom.,  467,  dissented  from.  Kabuthabami  r.  Jaoa- 
»ATHA  I.  Ifc  B.,  8  MacL,  478 


IW. 


Conditional 


derree— Failure  of  mortgagor  to  pag  in  accordance 
with  decreC'^Subsequent  suit  for  redemj^tion-  Civil 
J  rocedure  Code,  s.  13— Foreclosure  -  Act  IF  of  1882 
(Transfer  of  Property  Act),  s.  93.— In  a  suit  for 
redemption  of  a  usufructuary  mortgage,  a  decree  for 
redemption  was  passed  conditional  upon  the  plaintiff 
paying  the  defendants,  within  a  time  specified,  a  sum 
which  was  found  still  due  to  the  latter,  and  the  decree 
provided  that,  if  such  sum  were  not  paid  within  the 
time  specified,  the  suit  should  stand  dismissed.     The 
plaintm  failed  to  pay,  and  the  suit  accordingly  stood 
dismissfti.     Subsequently  he  again  sued  for  redemp- 
tion, alleging  that  the  mortgage-debt  had  now  been 
satisfied  from  the  usufruct.      Beld,  having  regard  to 
the  distinction  between    simple  and  usu^ctuary 
mortgages,  that  the  decree  in  the  former  suit  only 
decided  that,  in  order  to  redeem  and  get  possession  of 
the  property,  the  mortgagor  must  pay  the  sum  then 
found  to  be  due  by  him  to  the  mortgagee,  and  did  not 
operate  as  res  judieata  so  as  to  bar  a  second  suit  for 
redemption,  when,  after  further  enjoyment  of  the 
profits  by  the  mortgagee,  the  mortgagor  could  say 
that  the  debt  had  now  become  satisfied  from  the 
usufruct.     Having  regard  to  a.  93  of  the  Transfer  of 
Property   Act   (IV  of  1882),  in  a  suit  bronght  by 
a  usufructuary  mortgagor  for  possession  on  the  ground 
that  the  mortgage-debt  has  been  satisfied  from  the 
usufruct,  and  in  which  the  plaintiff  is  ordered  to  pay 
something  because  the  debt  has  not  been  satisfied 
as  alleged,  the  decree  passed  aeainst  i>uch  a  mortgagor 
fbr  non-payment  has  not  the  effect  of  foreclosing  him 
for  all  time  from  redeeming  the  property.  The  decision 
in  Qolam  HosSein  v.  Alia  ilukhee  Beebee,  2  A.  TT., 
62,  treated  as  hot  binding  since  the  passing  of  the 
Transfer  of  Property  Act.     Chaita  v.  Purun  Sookh, 
2  Agra,  256,  and  Anrudh  Singh  v.   Sh^o  Prasad, 
L  L.  JR.,  5  All,,  481,  referred  to.     Mtr&AmcAD 
Sahi-ud-dik  Khak  v.  Mavivt;  Lai 

[I.  li.  B.,  U  AIL,  868 


Idl. 


Second  redemp* 


tion  suii'-Kanom,  Nature  of—  Transfer  efPropertg 
Act,  ss,  58,  67,  92,  ^a.-^The   jenmi  of   land   in 
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Malabar  saed  in  1886  to  redeem  a  kanom  of  184^,  to 
which  it  was  subject,  and  obtained  a  decree  which 
merely  directed  the  turrender  of  the  land  to  the 
plaintiff,  on  payment  of  the  kanom  amount  and  the 
value  of  improvements,  within  three  months  of  the 
date  of  the  decree.  This  decree  remained  unexecuted, 
the  money  not  being  pud.  The  jenmi  now  brought 
another  suit  to  redeem  the  same  kanom.  Held 
that  the  present  suit  was  not  barred  by  the  former 
decree.  The  nature  of  a  kanom  discussed.  Bah- 
Tnsmn  v,  Bbahka  Dattav  I.  Ii.  B.,  16  Mad.»  866 


198. 


Decree  for  re* 


demytion — Mortgagor^ e  failure  to  pay  amount  due 
within  period  fixed — Subsequent  suit  for  redemp' 
Hon— Transfer  of  Property  Act  (IV  of  1889J, 
ss.  92  and  98. — A  decree  under  s.  92  of  the  Transfer 
of  Property  Act  becomes  a  final  decree  on  the  expiry 
t)f  the  time  limited  thereby,  although  no  order  is 
passed  under  s.  98 :  accordingly,  no  subsequent  suit 
for  redemption  can  be  maintained.  Bamabaki  v, 
Savi  .  L  Ij.  B.,  17  MacL,  86 


198. 


Transfer  of 


Property  Act  (IVofl682J,  ss.  92  and  93—Deore- 
ial  money  net  paid  within  the  time  limited — Second 
suit  for  retiemption—  Civil  Procedure  Code  (1S82J, 
s.  18— Bight  of  suit — Decree  tarred  by  limitation, 
— Held  that  a  mortgagor,  whether  under  a  simple  or 
a  usufructuary  mortgage,  who  has  obtained  a  decree 
for  redemption  and  allows  such  decree  to  lapse  by 
reason  of  his  not  paying  in  the  decretal  amount 
within  the  time  limited  for  payment  by  the  decree, 
cannot  subsequently  bring  a  second  suit  for  redemp- 
tion of  the  mortgage  in  respect  of  which  such  inf  ruc- 
tuous  decree  was  obtained.  Qolam  Hossein  v.  Alia 
MukheeBeebeetS  N.  TV.,  62,  B,nd  Malojir.  Sagaji, 
L  L,  R,,  13  Bom,,  R67,  followed.  Hari  Ravji  Chip- 
lunhar  v.  Shapurji  Hormasji  Shet^  I.  L,  jfi.i  10 
Bom,,  461,  referred  to.  Muhammad  Samiuddin  Khan 
Y.Mannu  Lai,  I,  L,  B,,  It  AIL,  886  ,*  Sami  Johari 
V.  Samasundram  Aohari,  I,  L,  B.,  6  Ma^,,  119  ; 
Periandi  v.  Angappa,  J,  L,  B,,  7  Mad,,  423 ;  and 
Bamunni  v.  Brahma  Dattan,  I.  L»  B„  16  Mad.,  366, 
dissented  from.     Uat  v.  Bazi-ud-dik 

[L  Ik  XL,  19  All.»  202 


194. 


Ejectment  suit 


by  mortgagor  treated  as  suit  for  redemption — Sub' 
sequent  suit  for  redemption — Civil  Procedure  Code, 
ss,  12, 13,— A  zamindar  mortgaged  his  estate  under 
four  BUccesttTe  instruments  to  the  same  creditor  who 
was  subsequently  placed  in  possession.  On  the  death 
of  the  mortgagor,  his  son,  claiming  to  have  succeeded 
by  the  law  of  primogeniture  to  the  zamindari  as  an 
impartible  estate,  sued  to  eject  the  mortgagee  ;  and  a 
decree  was  passed  declaring  what  was  the  sum  due  on 
a  date  named  and  how  far  it  was  bincUng  on  the  estate, 
and  decreeing  that,  on  payment  of  what  might  be  due 
on  taking  an  account,  the  mortgagee  should  give  up 
possession.  Many  years  later  the  zamindar  applied 
to  the  Court  to  carry  out  this  decree,  and  a  like  applica- 
tion was  put  in  by  the  present  plaintiff  to  whom 
seven-eighths  of  the  equity  of  redemption  had  been 
assigned.    Both  of  these  applications  were  rejected  in 
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the  High  Court  as  barred  by  limitation,  and  the 
applicants  appUed  for  leave  to  appeal  to  the  Privy 
Ck>uncil  against  the  order  of  the  High  Court.  Mesn- 
while  the  plaintiff  brought  the  present  suit  to  redeem 
the  mortgages  of  the  late  zamindar.  Held  (1)  that 
the  suit  was  not  barred  under  Civil  Procedure  Code, 
s.  12,  by  reason  of  the  pendency  of  the  application  fbr 
leave  to  appeal  to  the  Privy  Council ;  (2)  that,  si 
there  was  no  decree  for  foreclosure  paased  in  the 
previous  suit  which  had  bccu  treated  as  a  suit  for 
redemption,  the  present  suit  was  not  precluded  bj 
the  decree  therein  ;  (3)  that  the  findings  in  the 
previous  suit  as  to  the  amount  of  the  debt  and  the 
extent  to  which  it  bound  the  estate  were  res  judicata. 
Kahtapfa  C^BTTI  r.  Chidaicbabax  Chbtti 

|X  Ii.  B.,  21  Mifil,  18 

196. JJs%fruoiuary 

mortgage  -Non-payment  at  the  proper  time  oftki 
whole  morfgaga  money — Dismissal  of  suit — Second 
suit  for  redemption  accompanied   by   payment  ts 
full— Act  No.  IV  of  1882  (Transfer  of  Property 
Act),  ss,  92,  63,— Held  that  a  decree  in  a  suit  for 
redemption  of  a  usufructuary  mortgage,  not  being 
a  con^tional    decree  for  redemption   under  s.  92 
of  the  Transfer  of  Property  Act,  1882,  but  simplj 
dismisdng  the  suit  on  the  ground  that  the  mortgagor 
had  not,  prior  to  its  institution,  paid  or  tendered  the 
whole  of  the  mortgage -money  at  a  time  authorized 
by  the  deed,  did  not  have  the  effect  of  foreclosure  or 
of  res  judicata  so  as  to  bar  a  second  suit  for  redemp- 
tion, the  deed  expressly  authorizing  redemption  on 
payment  of  the  mortgage  money  in  a  particnisr 
month  in  any  future  year  after  due  date,  and  the 
plaintiff  having  tendered  the  whole  in  that  month 
between  the  dismissal  of  the  first  suit  and  the  instiin- 
tion  of  the  second.    Inman  v.  Wearing,  3  De.  <?«'• 
4"  S„  729;  Marshall  Y,  Shrewsbury,  L.  B„  10  Ch., 
Ap„  250;  Curtis  v.  Holcombe,  6  L,  J.,  N  S.,  Ch., 
156  ;  Collinson  v.  Jeffery,  L.  B.  (1896),  1  Ch,,  54rf; 
Karuthasami  v.  Jaganatha,  I,  L,  B,,  8Mad„  478; 
Nainappa  Chetti  v.  Chidambaram  Chitti,  /.  ^'  -^•' 

21  Mad,,  18;  Boy  DinJcur  Doyal  v.  Sheo  Gola«f 

22  JV,  B„  172 ;  Muhammad  Sami-ud-din  Khan  r. 
Mannu  Lai,  I,  L,  B„  1 1  All,,  386;  and  Golem 
Hoosein  v.  Alia  Bukhee  Beebee,  3  N,  JV.,  62, 
referred  to.  Hay  v.  Baxiuddin,  I,  L,  B„  19  AH* 
202,  distinguished.  Dondh  Bahadttb  Bai  r.  Tn 
NabaikBai    .  .    I.  Ii.  It,  21  AIL,  8^1 

196.         Omissionto 

direct  foreclosure — Neglect  to  redeem — Second  f*^ 
to  redeem — Hindu  family — Suit  by  manager  ti»  hu 
own  name—Bepresentatiee  character — Praetif^^ 
Parties— Civil  Procedure  Code  (Act  XIV of  t^h 
#.  50,  In  1856  V,  a  member  of  an  undivided  Hindo 
family,  sued  the  defendants,  and  obtained  a  decree 
for  the  redemption  of  certain  immoveable  property) 
but  the  decree  was  never  executed.  At  the  date  of 
that  suit  V  was  the  manager  of  the  family,  coQ0>,i^S 
of  himself  and  the  plaint^  N  who  was  then  a  mio^' 
The  decree  did  not  provide  for  the  foreclosure  of  tj* 
mortga^re  in  the  event  of  V  failing  to  redeem.  *^ 
1878  N  brought  another  suit  to  redeem  the  stme 
property.    The  Icfwer  Court  held  that,  as  the  former 
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decree  ^d  not  direet  foreolosure,  the  relation  of 
mortgagor  and  mortgafree  continaed  between  the 
parties,  and  that  the  plaintiff's  suit  was  not  barred 
by  the  former  decree.  The  defendant  appealed.  Held 
(PiNHST,  J.,  dusentiente)^  reversing  the  decree  of 
the  lower  Conrt,  that  the  plaintiff's  suit  was  barred. 
A  decree  for  redemption,  on  the  default  of  the 
decree-holder  to  pay  the  money  declared  to  be  dne 
within  the  time  fixed  by  the  decree  or  if  none  be 
fixed,  within  the  time  allowed  by  the  law  for  the 
execution  of  the  decree,  operates  as  a  judgment  of 
foreclosure,  and  debars  the  mortgagor  from  after- 
wards bringing  a  second  suit  to  redeem  the  same 
property.  Gan  Savaitt  Bal  SAVAin?*t>.  Nabatak 
Dhohi)  Savaht      .        .    I.  li.  B.,  7  Bom.,  467 


197. 


Bismissal  of  former  suit 


for  rent  of  portion  of  estate --5uiY  to  estah' 
lith  proprietary  right  to  whole  eatate.—IhA  dismissal 
of  a  suit  for  the  declaration  of  plaintiff's  right  to 
receive  rent  from  a  tenant  of  a  portion  of  an  estate 
cannot'  be  pleaded  as  an  estoppel  in  a  suit  to  estab- 
lish plaintiff's  generfkl  right  as  proprietor  of  the 
whole  estate.  Kishbv  Dhttk  Nuitdkb  v.  Bhookto 
PojiT 9W.  B.,4ei 


198. 


BismiBsal  of  suit  for  rent 


— Subsequent  suit  for  poeteteion. — A  suit  for  rent, 
in  which  the  sole  defendant  denied  the  plaintiff's  title, 
•alleging  that  B  and  A  were  his  landlords,  having 
been  dismissed  on  the  ground  that  the  plaintiff  had 
failed  to  prove  his  title,  another  suit  was  brought  by 
the  plaintiff  agunst  A,  B,  and  C  for  possession. 
Meld  that  the  suit  was  barred  under  s.  13  of  the 
Civil  Procedure  Code,  1882.  GoPAi  Dabs  v.  Gopi 
NathSiboab  .  .         .    iaC.Ij.B.,88 


199. 


Civil  Procedure 


Code  (Act  XIV  of  1&82J.  t.  18— Suit  for  rent-- 
Suit  for  establishment  of  title* — A  decision  in  a  suit 
for  rent  brought  by  a  plaintiff  against  a  person  who 
is  alleged  to  have  been  his  tenant  in  respect  of 
<;ertain  land  does  not  operate  as  ret  Judicata  in  a 
subsequent  suit  brought  by  the  same  plaintiff  for 
establishment  of  his  title  to  the  land,  not  only  against 
the  allegetl  tenant,  but  also  against  the  person  whose 
title  as  Undlord  the  tenant  defendant  had  set  up  in 
the  rent  suit.  G-opal  Daee  v.  Q-opi  Nath  Sircar, 
12  C.  X.  R.,  38,  dissented  from.  Pwabkan ath  Eot 
9.  Bam  Chaud  Aioh     .     I.  Ii.  B.,  26  Calo.»  428 

[8  O.  W.  N.,  266 


200. 


Stilt  for  enhancement  of 


Tent— Suit  for  rent  of  succeeding  years. — A  decree 
jMtssed  in  a  suit  as  to  the  propriety  of  enhancement  of 
rent  in  a  preceding  year  is  no  bar  to  a  suit  for  en- 
hancing the  rent  in  a  subsequent  yenr,  nor  does  it 
preclude  a  comparison  of  the  rents  paid  by  actual 
cultivators  for  the  year  in  respect  of  which  the 
second  enhancement  waa  made.  QuKGA  Pbsbhai) 
r.  BiTLDBO  SnrGH         ...      8  Agra»  810 


20L 


— Civil  Procedure 


Code,  #.  2 — Declaratory  deeree. — Where  in  a  suit 
for  enhancement  of  rent  the  plaintiff  failed  to  prove 
tiotice  of  enhancement,  but  the  Court  enquired  into 
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and  gave  a  declaratory  decree  as  to  his  right  to 
enhance,  such  decree  is  decisive  of  the  right  in  a  subse- 
quent suit  for  enhancement  of  the  rent  of  the  same 
tenure  founded  on  a  valid  notice.  Nuppbbohukdbb 
Paul  Chowdby  v.  Poulsov 

[12  B.  Ij.  B.,  p.  O.,  58  :  19  W.  B.,  175 

Baehaii  Dosb  Bosb  V,  GoLAM  Sttbwib 

[2  W.  B.,  Act  X,  69 

202k Former  suit  in 


vjhioh  right  to  enhance  was  declared. — The  plaintiff 
sued  to  enhance  the  rent  of  the  defendant's  holding. 
In  a  former  suit  between  the  parties  which  the  de- 
fendant had  brought  to  determine  the  plaintiff's  right 
to  enhanc^  it  was  held  that  the  plaintiff  was  not  enti- 
tled to  ennance.  Meld  that  the  decision  in  the  former 
case  was  rightly  admitted  as  conclusive  evidence  in 
the  present  case  a&to  the  plaintiff's  right  to  enhance. 
Kakiok  Singh  r.  Tibthbb  SnraH  .  6  N.  W.,  168 

Sbbbdhessubt  Chowsbt  «.  MuDDinr  Eoowas 
Jha 1W.B.,  128 

208. Declaration  of 

right  in  suit  for  enhancement^Whete  a  Munsif,  in 
a  suit  for  enhancement  of  rent,  found  that  the 
tenure  was  not  protected  from  enhancement,  but 
granted  a  decree  for  rent  at  the  old  rate,  because  the 
grounds  on  which  enhancement  was  claimed  had  not 
been  established, — iftf/^f  that,  as  the  Munsif  was  com- 
petent to  make  a  declaration  between  the  parties,  his 
finding  that  the  tenure  was  liable  to  enhancement, 
although  not  forming  a  portion  of  the  first  decree, 
was  binding  in  a  second  suit  for  enhancement  of  rent. 
Ekabtoollah  r.  Akbbb  Bukbh  alias  Mohbeool- 
lAH 25  W.  R^  225 


204. 


—  Suit  for  khas  possession. 


-—The  plaintiffs,  as  talukhdars,  brought  a  suit  agamst 
their  tenant  M  for  recovery  of  rent  at  enhanced 
rates  of  land  held  |by  him,  as  to  two  cottahs  of 
which  he  denied  that  they  were  part  of  hb  holding, 
but  alleged  that  they  were  part  of  the  lakhiraj  holding 
of  one  S,  and  S  intervened  hi  that  suit  and  claimed 
the  two  cottahs  as  lakhiraj.  The  result  of  that  suit 
was  that  the  rent  was  assessed  on  the  land  admitted 
by  M  to  be  in  his  possession,  excluding  the  two  cottahs. 
The  plaintiffs  then  brought  a  suit  against  JZ"  f or  a 
declaration  that  these  two  cottahs  were  their  mfll 
lands,  and  obtained  a  decree  simply  declaring  their 
mU  rights  over  the  land  in  dispute.  In  a  suit  brought 
by  the  plwntiffs  » gainst  Rafter  serving  him  with 
notice  to  quit,  for  recovery  of  khas  possession  of  the ' 
two  cottahs  with  mesne  profits,  and  praying  that  he 
might  be  ordered  to  remove  a  mud  house  erected  by 
him  on  the  land,  the  defence  was  that,  as  the  plaintifib 
had  already  claimed  khas  possession  and  obtained  a 
decree  simply  declaring  their  right  to  receive  rent, 
the  suit  was  barred,  and  that^  as  M  had  been  twenty 
years  in  possession  and  had  erected  a  house  without 
any  opposition  from  the  plaintiffs,  they  had  no  right 
now  to  sue  for  khas  possession.  Meld  that  the  suit 
was  not  barred  by  s.  2,  Act  VIII  of  1869,  and  the 
plaintiffs  were  entitled  to  a  decree  for  khas  possession. 
Eabhas  Chuhdbb  Ghosb  V,  Hubbibh  CuinrDBB 
Uakbbjbb    .  10  B.  Ii.  B.9  Ap.,  6 :  18  W*  B.,  19 
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205. 


Salt  for  declaratory  deoree 


— Civil  Procedure  Code,  1877^  f.  IS—Dismiseal  of 
t%iifor  declarator  if  decree  and  to  hare  deed  set  aeide 
— Snheequent  suit  for  poeteneion  with  respect  to 
same  property  and  io  set  aside  same  deed, — In  Dec- 
ember 1878  H,  a  Hindu  widow,  in  powpsBion  by 
way  of  m^ntenance  of  a  certain  estate,  of  which  R 
owned  one-third,  and  P,  B,  and  8  one-third  jointly, 
mado  a  gift  thereof  to  V,  H  died  in'  January  1879. 
In  February  1879  R  and  P,  P,  and  8  joined  in  suing 
if  for  a  declaration  of  their  proprietary  right  to  two- 
thirds  of  the  estate  and  to  have  the  deed  of  gift  set 
aside.  The  Court  trying  this  suit  treated  it  as  one 
for  a  mere  declaration  of  right  and  dismissed  it  with 
reference  to  the  provisions  of  s.  42  of  flie  Specific 
Belief  Act,  1877,  on  the  ground  that  the  plaintiffs  had 
omitted  to  sue  for  possession,  although  they  were  not 
in  possession  and  were  able  to  su e  for  it.  In  November 
1879  R  and  P,  P,  and  8  again  joined  in  suing  2f.  In 
this  suit  they  claimed  possession  of  two-thirds  of  the 
estate  and  to  have  the  deed  of  gift  set  aside.  Reld 
by  the  Full  Bench  (reversing  l£e  judgment  of  Pbab- 
SON,  J.,  and  affirming  that  of  Oldvibld,  J.)  that  the 
decision  in  the  former  suit  was  no  bar  to  the  deter- 
mination in  the  second  suit  of  the  question  as  to  the 
validity  of  the  deed  of  gift.     Bam  Skwae  Singh  r. 

I^AKCHBD  SiNOH  I.  Ij.  B.,  4  AIL,  S01 


206. 


8uitfor  dee  lara- 


Hon  of  title — 8ubsequent  suit  to  recorer  arrears — 
— Deshpandt  ratan — Suit  hy  one  sharer  against 
other.—y^^ere  a  person  having  previously  obtained 
a  decree  declaratory  of  his  title  sues  his  co-sharer  in  a 
deshpande  vatan,  who  is  bound  by  the  decree  to  reco- 
ver arrears,  the  previous  decree  operates  as  res  judi' 
eata  as  regards  the  plaintiff's  title,  except  so  far  as 
circumstances  subsequent  to  decree  may  affect  it. 
DuLABH  Yarvkji  r.  Banbidhas  Bai 

[L  Ij.  B«,  9  Bom«,  111 


807. 


Suit  for  moveahles 


after  former  suit  declaring  right  to  them, — Where 
a  suit  for  a  share  of  ancestral  property  was  decreed, 
but  the  decree  was  modified  on  appeal  as  regards  cer- 
tain immoveables  so  far  as  to  be  made  declaratory  cf 
plaintiff's  right  to  a  specified  share  without  any  speci- 
fic declaration  of  value,  and  plaintiff  subsequently 
brought  a  second  suit  for  the  value  of  the  moveables, — 
HeldiM.2X  the  second  suit  was  not  barred  by  Act 
VIII  of  1859.  s.  2.  Shbobaj  Nundvn  Sinqh  «. 
Bajoooxab  Baboo  Dbo  Nunpun  Sinoh 

[24  W.  B.,  28 


208. 


Ci  ri7  Procedure 


Code,  1877,  s,  18 — Instalment'hond^Hypotheoa' 
fi0^ — JDsclaratoTif  decree.  In  1864  the  obligee  of 
an  instalment  bond,  in  which  certain  immoveable  pro- 
perty was  hypothecated  as  collateral  security  for  the 
payment  of  the  instalments)  brousht  a  suit  upon  such 
bond  "against  Z  and  A  (the  obligors)  and  the  pro- 
perty hypothecated  in  the  bond,  defendants,"  clAim- 
mg  to  recover  instalments  wluch  were  due  and  unpaid, 
and  a  declaration  of  his  right  to  recover  instalments 
which  were  not  due,  as  they  fell  due.  He  obtained  a 
decree  in  such  suit  for  '*  the  amount  claimed"  against 


BE8  JUDICATA- tfoaitiNiMr. 

6.  CAUSES  OF  kC^lOS-^oniinued. 

the  "two  defendants."    It  was  also  provided  in  ioeh 
decree  that,  "until  the  satisfaction  of  the  entire 
amonntl  of  the  bond,  the  plaintiff  can  realise  the 
amount  of  each  instalment  by  executing  this  decree," 
The  obligee  applied  in  execution  of  such  decree  to 
recover,  by  the  sale  of  such  property,  which  hsd  paned 
into  the  hands  of  third  parties  after  the  pasnng  of 
such  decree,  instalments  which  had  become  dae  after 
the  pasnng  of  such  decree,  and  Wad  not  been  ptkL 
Such  execution  having  been  refused  on  the  groond 
that  sueh  decree  was  a  money-decree)  the  obligee 
brought  a  second  suit  upon  such  bond  to  racoyv 
su  *h.  instalments  by  the  enforcement  of  the  lien 
therein    created    on    such   property.     Seld  thit, 
although  the  enforcement  of  such  lien  was  claim^  in 
the  former  suit,  yet,  inasmuch  as  it  was  very  qaet* 
ti6nable  whether  th6  Court  was  competent  to  gnot 
the  second  relief  elahned  in  that  suit,  «ts.,  a  deelsit- 
tion  of  right  to  recover  instalments  which  were  not  doe 
in  execution  of  a  decree  for  instalments  which  wm 
due,  and  the  claim  in  the  second  suit  was  not  Ute 
same  as  that  in  the  fbrmer  suit,  the  plaintiff  ssking 
for  instalments  said  to  be  actually  due,  and  not  for  s 
declaratory  decree  for  instalments  not  due,  the  rtcond 
suit  was  not  barred  by   s.  13  of   Act  X  of  1677. 
Umbao  Las  r.  Pbhabi  Sutoh  ^ 

[I.IiuB.,8AlL,«W 

209. Suit  for  partition-JK**' 

of  widow  — Subsequent  suit  to  get  rid  of  parlUi^^ 
— Where  a  widow  was  treated  as  an  equal  shsrff  » 
her  husband's  estate  with  her  sona»  and  la  conjoiw- 
tion  with  one  son  applied  for  partition  as  a  slitfff< 
and  Objections  taken  to  the  partition  were  orefniled, 
and  no  appeal  made  to  the  Civil  Court.— //«/«'  ^ 
a  suit  to  declare  the  widow  only  entitled  to  rauo^ 
tenance  was  not  maintainable.    Oodia  r  BhopaI; 

[SAgrt^^ 


210. 


Civil  Proeedert 


Code,  1859,  s$.  2  and  3~AdmisMi<m—h'eriii(f<f 
judgment.— Y\hmtiftB,  having  purchased  .the  rights  w 
a  widow  in  certain  properties,  sued  the  defendant 
for  partition  of  the  share  purchased ;  defendants  ad- 
mitted the  widow's  right  to  a  certain  extent  bat  ue 
suit  was  dismissed  on  the  ground  that  pUintiffa  d^ 
fore  they  could  obtain  partition,  must  establish  thj**' 
tent  of  their  right  and  the  vaUditv  of  the  porchsi^ 
Held,  on  plaintiffs'  second  suit,*  that  it  being  be- 
tween the  same  parties,  and  for  the  same  property  w 
the  same  cause  of  action,  was  barred  by-s>  ^  .} 
VlII  of  I8d9t  that  defendants'  admiasioa>  wlucb 
was  merely  an  admission  hi  plaintiffs'  ^<»^o^'' ^I! 
no  new  cause  of  action  $  and  that,  if  the  Couits  fsuc^ 
to  decide  all  the  matters  in  dispute  which  they  b*^ 
before  them  in  the  former  suit,  their  i^^i^ 
could  not  be  revised  in  a  new  suit ;  such  '•^^^SJt  { 
ing  contrary  to  the  provisions  of  s.  8,  Act  ^^v£| 
1869.    Ghasbb  Khav  r.  KvLLOO     .  XAgrt^*^ 

2U -  Som.AiiJ'f 

18S4.—\n  1871  the  plaintiff  sued  to  «**Wla  »" 
sole  right  to  a  portion  of  a  field  on  the  ff^^JTr 
it  had  been  allotted  to  him  by  partition.  Tb«_SS* 
dant  also  claimed  it  as  his  share  obtained  by  pin»>^ 
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The  Court  rejected  the  plaintiff's  claim,  holding 
that  no  partition  had  taken  place,  and  that  the  field 
waf  the  joint  property  of  6ve  co-parceners,  including 
the  plaintiff  and  defendant.  In  1878  the  plaintiff 
brought  a  second  suit  for  a  partition  of  the  field, 
including  the  portion  for  which  his  former  suit  had 
been  in9tituted.  Held  that  the  present  suit  for 
partition  was  not  barred  by  the  previous  suit  which 
was  brought  to  establish  the  plaintiff's  sole  right  to 
the  lands  in  question.    Shibbak  r.  Nabatak 

[I.  li.  B^  6  Bom.,  27 


212. 


Former  tuitfor 


declaration  of  right  to  partition,  Civil  Procedure 
Code  (Act  VIII  of  1859 J,  t.  2,'-k  Hindu  of  the 
Southern  Maratha  Country  having  two  sons  undivided 
from  him  died  in  187 1,  leaving  a  will  disposing  of  ances- 
tral estate  substantially  in  favour  of  his  second 
son,  excluding  the  elder  who  claimed  his  share  in  this 
suit.  In  1861^a  suit  brought  by  this  elder  son  against 
bis  father  and  brother  to  obtain  a  declaration  of  his 
right  to  a  partition  of  the  ancestral  estate  was 
dismissed,  on  the  ground  that  he  had  no  right  in  his 
Other's  lifetime  to  compel  a-partition  of  moveables ; 
and  that,  as  to  the  immoveables,  Uie  claim  failed, 
because  they  were  situate  beyond  the  jurisdiction  of 
the  Court.  In  a  suit  by  the  elder  son  agunst  his 
brother  after  the  fatheiPs  death  for  a  share  of  the 
property  on  the  ground  that  it  was  ancestral  estate, 
— Held  that  this  suit  was  not  barred  under  Act 
VIII  of  1859,  s.  2 ;  the  proceedings  of  1861  not 
having  amounted  to  sn  adjudication  between  the 
brothers  as  to  their  rights  in  the  estate  arising  on 
their  father's  death.  Laxshican  Dada  Naik  r. 
Bahohaitdba  Dada  Naix  .  I.  Ij.  B.,  5  Bom.,  48 
[Ii.  R.,  7  L  A.,  181 :  7  C.  L.  B,  820 


218. 


"Effect  of  »»- 


executed  decree  for  partition  in  eubeequent  euit  for 
partition  of  eame  property — Mortgage  of  share — 
Purchase  hg  a  stranger  of  portion  of  the  lands  in- 
eluded  in  the  decree — Suit  hg  him  for  partition, — 
— A  and  3  were  the  joint  owners  in  equal  shares 
of  certain  property.  In  1869  B  mortgaged  his 
share  to  A  under  a  mortgage- deed  drawn  up  in  the 
English  form.  Later  on,  in  1869,  A  brought  a  suit 
against  3  for  partition,  and  in  1870  obtained  a 
decree  appointing  a  commissioner  of  partition  and 
directing  the  partition.  No  return  was  made  to  this 
commission,  and  no  actual  partition  was  come  to.  In 
1878  A  obtained  a  decree  for  an  account,  and  for 
payment,  or  in  default,  for  sale  of  the  property.  In 
1878  B'b  share  was  put  up  for  sale,  and  purchased 
by  C,  and  C  was  put  into  possession.  In  1881  C 
Inrought  a  suit  sgainst  A  for  partition.  Held  that 
the  decroe  obtained  by  ^  in  1873  put  an  end  to  3'b 
right  to  redeem,  unless  he  paid  the  amount  found 
due  against  him,  and  therefore  al  the  time  of  the 
sale  to  C,  B's  right  to  redeem  had  ceased  to  exist, 
and  the  property  was  no  longer  subject  to  partition 
under  the  decree  of  1870,  and  therefore  the  partition 
asked  for  under  the  suit  of  1681  could  be  granted. 
EiBTT  Chvkdeb  Mittxb  «.  Akath  Nath  rsr 

[I.  I..  B.,  10  Gala,  87: 18  C.  I..  B.,  248 
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214. 


Suit  for  declom 


ration  of  right  to  partition — Decree  not  executed 
— 6uhsequent  suit  for  same  purpose. — Where  a 
decree  declaring  a  right  to  paitiiion  has  not  been 
given  effect  to  by  the  parties  proceeding  to  partition 
in  accordance  with  it,  and  the  decree  has  become,  by 
lapse  of  time  or  otherwise,  unen^orcible,  it  is  com- 
petent to  the  parties,  or  any  of  them,  if  they  still 
continue  to  be  interested  in  the  joint  property,  to 
bring  a  fresh  suit  for  a  declaration  of  their  right  for 
partition.  Such  a  suit  will  not  be  barred  by  reason  of 
the  former  decree  for  partition,  though  that  decree 
may  operate  as  res  judicata  in  respect  of  any  daim 
or  defence  which  was  or  might  have  been  raised  in " 
the  suit  in  which  it  was  passed.  Nazsat-vslah  «. 
3AiTjiB.trLLAH  .    L  Ii»  B.,  18  All.,  808 

215. 1 Decree  informer 

suit  for  partition— Partial  and  general  partition — 
Account.-  In  a  previous  suit  between  the  plaintiff 
and  the  defendant,  the  plaintiff  alleged  that  there 
had  been  a  partition  of  the  family  property  into  two 
parcels,  and  under  a  deed  of  partition  drawn  up  at 
the'  time  claimed  one  of  these  parcels.  The  deed 
being  held  invalid,  the  suit  was  rejected,  with  liberty 
to  the  plaintiff  to  sue  for  a  general  partition.  In 
the  second  suit  the  plaintiff  prayed  ror  a  general 
partition  as  a  member  of  an  undivided  Hindu  family.  * 
Held  that  the  second  suit  was  not  res  judicata;  for, 
although  the  plaintiff  might  in  the  first  suit  have 
made  an  alternative  case  and  prayed  for  a  genenJ  ' 
partition  in  case  he  failed  to  establish  the  previous 
partition  which  he  alleged,  yet  it  could  not  be  said 
that  he  ought  to  have  done  so.  Held  also  that  in 
the  case  of  joint  enjoyment  by  the  members  of  the 
whole  family,  or  enjoyment  by  different  members  of 
different  portions  of  tUt  family  property,  the  Court 
will  not,  except  under  special  circuinstances,  order  an 
account  to  be  taken  of  past  transactions,  but  will 
make  division  of  the  property  actually  existing  at  the 
date  of  partition.  LaJeshman  Dada  Naik  v.  3am* 
Chandra  Dada  Naih,  I.  L.  3.,  B  Bom.,  48,  followed. 
KovBBBAY  r.  GtWBLkY     .    I.  Xi.  B.,  6  Bom.,  588 

218.  First  suit  based 

on  the  general  right  of  a  ecpareener  to  claim  parti- 
tion of  the  joint  estate— Befusal  of  Judge  in  first 
suit  to  allow  plaint  to  be  amended  so  as  to  include 
claim  to  partition  bctsed  on  an  award — Second  suit 
based  on  an  award — Cods  of  Citil  Procedure  (Act 
XI V  of  1882 J,  s.  IB,  expls.  J,  //.—In  1874  the  plain- 
tiffs' father  filed  a  suit  agunst  the  defendants  for  parti- 
tion of  j(Hnt  family  property.  The  subject-matter  of 
the  suit  was  referred  to  arbitration  out  of  Court.  The 
arbitrators  made  an  award  to  the  effect  that  partition 
should  be  postponed  till  the  family  debts  were  paid 
off.  The  award  was  accei»ted  by  all  the  sharers,  and 
so  the  plaintiffs'  father  withdrew  his  suit.  In  1880 
the  debts  were  paid  off.  Thereupon  the  plaintiffs' 
father  demanded  partition,  but  was  refused.  He 
therefore  filed  a  partition  suit  in  1888  against  the 
defendants.  In  his  plaint  he  made  no  mention  of 
the  award  of  1874,  but  relied  on  his  right  as  a  co- 
parcener to  enforce  partition.  After  the  settlement 
of  issues,  he  applied  for  smeudment  of  the  p1alnt> 

11  K 
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6.  CAUSES  OF  ACTlOH^-^ontinmed. 

■0  Mto  include  lus  claim  on  tlie  award.  The  Conrt 
refased  the  amendment,  on  the  groand  that  it 
wimld  materially  alter  the  character  of  the  suit,  and 
difmissed  the  init,  ae  harred  under  s.  878  of  the  Code 
ef  Civil  Procedure  (Act  XIV  of  1882;.  Against  this 
decision  plaintiffs'  father  did  not  appeal.  In  1H84 
the  plaintiffs  filed  the  present  suit  for  partition, 
relying  Azpressly  on  their  title  under  the  award  of 
187^.  Seld  that  the  sait  was  not  barred  by  the 
plea  of  res  Judicata.  Th  akobb  Bbohibji  Banajx 
«.  Thjlkobe  Pujaji  Vabtaji 
iSIm'i^'i  mki  7,7m'  "^iii  •  [I.  li*  B.,  14  Bom.»  81 

f^ai7. Suit  for  meane   profits— 

J^ormer  4%itfor  possextion, — The  plaintiff  sued  to 
recover  possession  of  land  and  for  wasUat-  from  the 
poriod  at  which  he  alleged  he  was  dispossessed ;  and 
he  obtained  a  decree  for  possession  of  the  lands  and 
for  wasilat  from  the  date  of  the  plaint.  He  after- 
wards sued  the  defendant  for  wasilat  from  the  date 
of  the  alleged  dispossession  to  the  date  of  the  plaint. 
Seld  that  wasilat  having  been  claiined  in  the  previ* 
ous  plaint  for  that  period,  and  there  having  been  an 
adjudication  upon  lus  claim  for  wasilat  and  no  evi- 
dence that  wasilat  was  withheld  for  the  period  for 
which  it  was  now  cUdmed,  through  inadvertence  or 
by  misbske,  the  case  was  within  Act  YIII  of  185ft, 
0.  2,  excluding  from  the  jurisdiction  of  the  Court 
causes  of  action  '*  which  shall  have  been  heard  and 
determined  by  a  Court  of  competent  jurisdiction  to 
a  former  suit  between  the  same  parties."      LuTBB- 

TOOBUBA  BiBBB  V,  LuOKBBirOKBB  DOSSEB 

[BCarsh.,  93 :  1  Hay,  161 


S18. 


Where  a  plaint 


prayed  for  possession  and  wasilat,  and  a  decree  was 
given  for  possession  without  Mention  of  the  wasilat, 
and  on  application  for  review  it  was  urged,  thQugh 
not  in  the  written  grounds  of  application,  that  the 
question  of  wasilat  ought  to  have  been  disposed  of, 
but  no  dednon  was  given  as  to  it  either  by  the 
High  Court  or  by  the  Court  of  first  instance^  to 
which  application  was  afterwards  msAe,Seld  that 
the  fact  that  a  prayer  for  wanlat  was  contained  in 
the  plaint  in  the  suit  in  which  only  a  decree  for  a 
possession  was  given  was  not  a  bar  to  a  subsequent 
•nit  for  mesne  profits  within  s.  2,  Act  VIII  of 
1859.    Oavbi  Baunathpbasad  «.  Budhit  Snra 

[2  a  lb  Bw,  8.  N.,  16 

S.  C.  BrjBATH  Pbbbhad  «.  Badhoo  SiKaH 

[IOW.B.,486 
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Former  »u%t  al 


leging  ienaney—Suit  for  mesne  profits. — D  sued  B 
for  an  arrear  of  rent,  but  R  denied  his  tenancy  and 
I/s  title  to  the  land,  and  was  successful  in  that  de- 
fence. D  then  sued  in  the  Ci\il  Coart  to  recover 
possesnon  with  wasilat,  which  he  estimated  at  the  rate 
cf  the  rent  previously  claimed,  and  obtained  a  decree 
for  possession  witt  out  wasilat.  Hfld  that  the  sf'cond 
suit  was  not  for  the  same  thing  as  the  first  under  a 
different  name,  and  that  plaintiff  was  entitled  to 
wanlat  as  weU  as  possession.  1>atabax  au  Bak 
Ebiiso  ....       8W.SL,684 
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220. 


Suit  for  ejectment— PofMT 


suit  deciding  as  to  relinquishmeui  of  the  }a»d.— 
Seld  that  a  former  suit  which  dedded  the  qneitioi 
of  relioquishment  of  the  land  by  defendant,  a  raljtt, 
^d  not  bar  a  subsequent  suit  which  was  brought  <n 
the  allegation  that,  the  land  bang  sir  land,  the  defen- 
dant, the  occupant,  had  no  right  of  occupancy,  lad 
shoiUd  consequently  be  eject^  KAiFALSiveHa 
Bax  Nabaib      .        •        .        •       ^  Agra»  9S 


22L 


Smit  to  rseoter 


possession.  Dismissal  of— Subsequent  suit  toeuienet 
rent, — In  a  suit  to  recover  khas  possession  of  Isndiof 
which  the  plaintiff  alleged  he  had  been  f raudulfnilj 
dispossessed  by  the  defendant,  the  defendant  dsimed 
to  be  entitled  to  the  possession  of  the  land  oiida  t 
deed  of  gift  at  a  fixed  rent.  The  Judge  found  opoa 
the  facts  that  the  deed  of  gift  was  invalid ;  tbstthe 
land  was  m&l ;  and  that  the  defendant  was  entitled  to 
retain  the  possession,  and  thpreupon  dismisMd  tiM 
suit.  Held  that  the  plaintiff  was  not  predaded  bj 
the  decinon  in  that  suit  from  afterwards  msiniaiiuog 
a  suit  against  the  defendant  to  enhance  the  iuA> 
Nbblkobbt  SnraH  Dbo  «.  Shobhav  Bbbsb 

[Marsh.,  800 

222. Bait  for  same  land  on 

different  title— IVvi/eire  in  former  MtV.-PUB- 
tiff,  after  failing  in  a  former  suit  to  establish  her 
right  to  certain  land  as  belong^g  to  her  p«tni 
talukh,  was  not  allowed  to  fall  back  on  a  dilb«it 
title  and  bring  a  separate  suit  claiming  the  w* 
land  as  belonging  to  her  mirasi,  the  cauae  of  ^ 
tion  in  both  cases  being  really  the  same.  Anrr*^ 
HOHVB  DBB  o.  UVVODA  D088BB      .  17  W.  B^  ^ 


Suit  for  poseeBsion-;- '^u- 
missal  of  former  suit  for  posnession  as  hsir*"^ 
suit  for  ^possession  as  the  heir  of  i9  is  not  bsrred  by 
s.  2,  Act  VIII  of  1850,  because  plaintiTs  fornff 
claim  to  the  same  prof  erty  as  the  hrir  of  I^b  fsthff 
was  dismissed.     Gooboo  Dvtt  r.  Sooboo 

[16W^.Bn«^ 

Suit   <m    tiil9 


derived  hif  g{ft — Suhseaueut  suit  as  keir^—BeU 
(MriTBB,  •/•,  duhitamte)  that  a  suit  claiming  propo^ 
on  a  tiUe  by  inheritance  was  barred  by  sa  S^ 
7,  Code  of  Civil  Procedure,  1859,  where  plsi&tiBi 
claim  on  a  title  derived  by  gift  had  alresdy  hetf 
adjudicated  upon.  Ditdsab  Bibbb  r.  Sbakib  B|^* 
xuTOAz         .        .        •        .       15W.Eh1W 

8uii  for  ^«f^' 


ment  based  on  alleged  lease — Suhee^ent  suit  to  fyd 
tenant  as  trespasser  founded  on  oumerskip.—^ 
present  plaintiffs  in  1809  sued  the  present  defendsnti 
to  eject  the  latter  from  a  certain  piece  of  land,  slleg^ 
ifig  that  the  defendants  held  it  under  certain  l«s^ 
dated  July  1864.  The  genuineness  of  the  sH^ 
leases  was  put  in  issue  in  that  suit,  and  was  decid« 
by  the  Subordinate  Judge  in  fsvonr  of  the  pUintift, 
who  accordingly  obtained  a  deereei  On  appeel  tw 
District  Judge  reversed  that  decree,  b«ng  of  op><"^ 
that  the  alleged  leases  were  not  proved.  In  ^^** 
the  plaintiffi  brought  the  present  suit  to  eject  tw 
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defendants.    In  this  rait  the  plaintiffs  sned  simply 
M  owners,  and  alleged  tbat  the  defendants  were  in 
occnpation  as  tenants  paying  rent  to  the  plaintiffs, 
and  that  they  (the  defendants)  had  refused  to  give 
up  possession.    Hdd  CMXLYlLt,  J,,dinentiente)  that 
the  plaintiffs  were  not  barred  by  the  judgment  hi  the 
former  rait    The  fact  of  both  the  raits  being  against 
the  defendants  as  tenants  of  the  plaintiffs  did  not 
imply  that  the  raits  were  on  the  same  cause  of  action. 
The  term  "tenancy"  may  be  applied  to  a  great 
many  different  relations  between  the  occupier  and 
the  owner  of  property,  agreeing  perhaps  only  in 
the  single  drcunuiance  of  a  holding  by  the  one  of 
the  property  of  the  other.     The  test  in  each  case  is 
not  whether  a  tenancy  has  in  both  raits  been  sued 
on,  but  whether  the  particular   contract  or  relation 
put  forward  in  the  first  case  was  the  same  specifie 
contract  raed  on  in  the  second.    A  cause  of  action 
reduced  to  the  concrete  form  in  a  contest  between 
individuals  implied  a  specific  right  and  a  specific 
infringement  of  the  right }  and  a  judsment  that  one 
such  specific  right  had  not  been  made  out  was  not 
a  trial  and  determination  of  a  cause  of  action  resting 
on  another  specific  right.     The  specific  rights  on 
which  the  plaintiffis  relied  in  the  two  raits  were 
different,  and  would  have  to  be  proved  by  different 
evidence.    Gixdhab  Mjlnobdab  v.  Databhai  KaiiA- 
SHAZ                                .  I.  li.  Bw»  8  Bom^  174 
Civil  Procedure 


Code^  1859,  #.  H-^Smii  for  aeereiion-^  Different 
cause  of  aetiou. — A  suit  for  a  declaration  of  the 
plaintiff's  right  to  a  chur,  which  they  claimed  as  an 
accretioa  to  monsah  L,  was  held  to  be  barred  under 
Act  yill  of  1859,  s.  2,  by  a  judgmrat  in  a  former 
rait,  in  which  they  had  claimed  the  same  land  as  an 
accretion  to  mousah  B,  because,  whether  by  accre- 
tion to  the  one  estate  or  to  the  other,  thn  question  in 
both  raits  was  that  of  title  by  accreiion.  A  com« 
plainant  is  bound  to  bring  forward  in  this  suit  all 
the  grounds  of  origin  of  his  right.  A  difference  in 
the  origin  of  the  right  is  not  a  matter  which  m^kes  a 
different  cause  of  action.  Kashsi  Eibhobb  Box 
Ohowphbt  V,  Ebxsto  CHuirDBB  Saxdtal  Ohow- 

DHBT aaw.B.9  464 

227. Former  suit 


for  hahuUat — Deeieiou  at  to  qJantitif  of  land 
held, — In  a  previous  rait  the  plaintiff  sought  to 
obtdn  a  kabuliat  from  the  defendant  in  respect  of 
land  held  by  him  alleging  the  quantity  to  be  8  bighas 
and  17  cottahs.  It  whs  therein  determined  that  the 
defendant  held  only  7  bighas  and  no  more.  In  the 
present  rait  brought  to  eject  the  defendant  from 
1  bigha  17  cottahs  of  land,  -  Held  that  it  was  not 
maintainable,  as  it  was  for  the  determination  of  a 
question  decided  in  the  former  suit.  Qopal 
Chahdba  Bot  «.  Nabut  Chahdba  Bhabdabi 

[8  B.  Ii.  B^  Ap.,  84 

Deeisionasto  quantity  of 
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in  a  previous  rait  for  rent  by  the  samindar  against 
the  niyats,  the  raiyats  bad  alleged  that  the  amount  of 
rent  and  the  extent  of  land  had  been  overstated  by 
the  tamindar,  but  the  Court  decided  that  the  raiyats 
were  bound  by  a  jummabnndi  signed  by  them,  and 
refused  to  try  whether  the  extent  htA  been  overstated* 
Heii  that  the  present  suit  was  not  barred  as  ret 
Judicata.  BoaHooBATH  Mundul  v,  JuoeiTr 
B(nn)Hoo  Bosb 

[I.  Ii.  B.,  7  Gala,  814:  8  C.  lu  B^  898 

229.  BeoisYoiiaa  to  boundaries 

of  land— Ct©t7  Procedure  Code  (Act  X  of  1877 )» 
#.  IB* — The  plaintiff  sued  to  recover  certain  ]andi> 
daindng  them  as  a  portion  of  A  and  alleging  that  A 
was  portion  of  a  mouzah  which  had  been  leased  to 
him  in  patni  by  the    iamindar.      1'he   suit    was 
dismissed,  on  the  ground  that,  though  A  was  known 
as  a  part  of  the  plaintiff's  mousah,  yet  it  had  been 
included  in  a  patni  lease  of  an  adjoining  mouBah» 
which  the  lamindtrs  had  granted  to  the  defendants 
previously  to  the  date  of  the  plaintiff's  'lease.    The 
plaintiff  brought  a  second    snit  claiminfir  another 
portion  of  A  on  the  same  title«    Held  that  the  claim 
was  barred  as  ret  judicata,    Mohidin  v.  IfuAam- 
mad  Abrahim,  1  Mad,,  245 :  Nundhithore  Siugh 
V.  Euree     Perthad    Munduh    13     W,    B.,    64  i 
Prannath    Saudifal  v.    Eameoomar     Sandyal,  2 
C.  X.  B„  83 :  and   OoHud    Chuuder  Kooudoo  ▼• 
Taruek    Chunder  Bote,  I  L.  B.,   8    Cale,,  145, 
followed.    SiTBDHTA  Mala  v.  Dabi  Chubb  Dutt 

[I.  I..  B.»  8  Oalo.»  715 

S.  C.  SUKDHYAXITLA  V,  DbVI  ChUBB  DUTT 

[9  C.  Lk  B.»  216 

280.  —  Failure  of 

tuit  for  j>oft0ttfOfi. —Where  a  party  failing  to 
obtain  judgment  for  the  possession  of  land  claimed 
by  her  in  her  flrsc  suit  as  tauflr,  brought  a  fresh  suit 
claiming  the  land  as  property  belonging  to  her 
talnkh  according  to  the  true  boundary  line, — Held, 
affirmmg  the  decision  of  the  High  Court,  that  her 
suit  was  barred  by  s.  2  of  Act  YIII  of  1859.  Wooma- 

TABA  DbBIA  V,  UNKOFOOBKA  D^BStfs 

[11 B.  I*  B.,  p.  C,  168: 18  W.  B.,  188 

S.  C.  in  High  Court  Ukataba  Dbbia  «.  Ebishba 
Kasovi  Dasi  .    2  B.  L.  R.,  a.  C,  108 

S.  C.  WOOXATABA  DABBB  9  UBBOPOOBNA  DofSBB 

[10  W.  B.»  428 

Shib   Shubkub  Nbogt   v.   Hubo   Soovdvrbb 
GooPTA  ....    18W.B.,208 


lAnd  held— Suit  for  reut-^Smt  for  me  'turement 
—Civil  Procedure  Co'ie  (Aet  X  of  1S77,  t.  18J.— 
In  a  snit  by  raiyats  against  their  samindary  praying 
for  measurement  of  certun  land,  and  for  a  dedara* 
tion  of  the  amount  of  yearly  rental,  it  appeared  tibat> 


TOL.  IT 


28L Suit  for  possession  and  to 

set  aside  sale  in  execution  of  deor^— 6«6- 

tequent  tuit  on  the  yrowm  that  »ale  ufot  ah  iniiia 

tKH<{.— When  a  >  plaintiff    sues  for    possession  and 

determination  of  ri^ht  to  a  certain  property,  and  to 

set  aude  an  execution  sale  of  a  portion  of  the  property 

on  the  ground  of  irregularity,  and  his  suit  is  (Usmissd 

on  the  merits,  a  subsequent  suit  for  possession  of 

the  property  sold,  on  the  ground  that  the  sale  was 

void  ah  initio,  is  barred  as  ret  judicata,     Wooma 

Tara  Delia  v.  Unnopooma  Dattee,  11  B*  L%  B.» 

158,  and  Periya  Odaya  Tov§r  y,  Katama  Natchiar^ 

11  B[  a 
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11  Jloor^i  L  A  ,  50,  cited  and  followed.    PiGou  u. 
MoHAMBD  Aboo  Sybd  8  C.  Ij.  B.^  253 


282« 


SaUe    under 


different  decrees — Reversal  on  appeal  of  decision 
setting  aside  sale -- Civil  Frocedure  Code,  1859, 
>.  2, — In  execution  of  ft  decree,  the  right,  title,  lind 
interest  of  J  in  a  certain  property  were  sold  and 
porchased  by  B,  In  execution  of  another  decree,  the 
right,  title,  and  interest  of  A  and  C  in  the  same 
property  were  sold  and  nurchased  by  D.  In  a  suit 
by  A  the  sale  to  B  wadset  aside,  but  on  appeal  the 
decision  of  the  Court  of  first  instance  was,  upon 
consent  of  the  parties,  set  aside,  and  the  sale  allowed 
to  stand  good.  2)  sued  for  possession  of  the  share  of 
A  and  C  in  the  property  purchased  by  him,  and 
obtained  a  decree  for  possession  of  the  share  of  C 
only.  D  now  sued  to  set  aside  the  sale  to  B  and 
for  possession ^f  the  share 4if  A,  Held  that  the  suit 
was  not  barred  by  s.  2,  Act  VIII  of  1859.  Chanka 
Lal  Sahu  v.  Maitu  Lal 

•       [6  B.  Xi.  B.,  220 :  13  W.  B.,  348 

283, Subsequent  stiit  on  differ- 
ent grounds  for  same  proi)erty— Ctrt/  Pro- 
cedure  Code,  1859,  s,  2— Act  XXIII  of  1861,  s.  11, 
■—On  the  SOth  June  1855  S,  a  Lingayat  priest,  died, 
possessed  of  moveable  and  immovt^able  property.    The 
right  of  succession  to  it  being  disputed,  the  District 
Judge  pluced  it  under  the  management  of  the  nazir, 
under  Bombay  Regulation  VIII  of  185J7,  s.  9.  In  1869, 
B,  representing  himself  as  the  disciple  of  iS  and  claim- 
ing, as  such,  to  be  entitled  to  the  whole  of  the  property 
left  by  8,  brought  a  suit  (No.  962  of  1869)  against 
the  defendant  to  establish  his  right  to  the  property 
.in  question,  and  to  recover  possession  of  it.    The  suit 
was  compromised  by  an  agreement,  upon  which  the 
Court  passed  a  decree  on  the  23rd  March    1870, 
dividing  the  property  of  iS  in  certain  shares  between 
.B  and  the  defendant.     When  B  and  the  defendant 
applied  for  possession  of  tho  property  in  execution  of 
this  decree,  the  nazir,  who  had  it  in  his  charge, 
resisted  them.    The  execution  proceedings  dropped  in 
consequence    of  the    death  of  B,     The    pUiutiff 
thereupon  (as    a  disciple  of  B,   deceased)  and  the 
defendant  sued  the  nazir  separately,  each  claiming 
the  whole  property  of  S.    The  plainti£Ps  suit  was 
•rejected  on  the  ground  that  he  foiled  to  pfove  himself 
the  disciple  of  B.    In  that  suit  the  plamtiff  produced 
^neither  the  compromise  made  between  B  and  the 
defendant,  nor  the  decree  passed  on  it  in  suit  No.  962 
^of  1869.    The  defendant  succeeded  in  his  suit,  and 
obtained    possession  of  the    whole  property.     The 
plaintiff  then  sued,  ss  the  disciple  of  B,  to  recover 
from  th«  defendant  the  portion  of  the  property  of 
S  which  fell  to  the  share  of  B  according  to  the 
compromise  on  which  (he  decree  in  suit  No.  962  of  1869 
^was  made.    Held  by  West,  J„  that  the  suit  was 
barred,  first,  because  the  plaintiff  had  been  judicially 
pronounced  not  to  be  the  disciple  of  ^  in  his  suit 
against  the  nazir  to  which  the  defendant  was  a  party 
as  the    true    successor  or  primd  facie    successor 
represented  by  the  nazir  in  that  suit.    It  was  not 
open  to  those    who  had  as  heirs  sued  the  official 
representative  of  an  estate  and  failedl»  to  sue  the  I 


BES  JTTTyiCATA— continued. 

6.  CAUSES  OF  ACTION— continued. 

owner,  when  ascertained,  a  second  time  on  the  same 
right.    Secondly,  because  the  plaintiff,  in  his  suit 
again sc  the  lazlr,  was  bound  to  bring  forward  every 
ground  on  which  he  coald  claim  the  property ;  and  if 
the  compromise  effected  by  B_  was  such  a  ground,  thst 
compromise  and  the  decree  founded  on  it  ought  to 
have  been  brought  forward  to  sustain  the  claim,  as 
it    would    have   shut  out  a    ground     of     defence 
consisting     of    the     defendant's     superior     right. 
As  the  plaintiff  omitted  to  do  so,  the  more  recent 
decree,     which     pronounced    him   not    entitled  to 
any     part    of    the     property    of    S,     supersnied 
the^  earlier  one,  which  ineffectually  awarded  B  a 
moiety  of  that  property  as  against  that  person  not  in 
possession;  and  while   that  decree  was  unreversed, 
another  decree  could  not  be  made  awarding  to  the 
same  plaintiff  one-half  of  the  same  property  in  the 
same  right  as  against  the  defendant  whom  the  nazir 
represented  in  the  earlier  suit.     Held  by  PnrFBT,  J., 
that  the  property  claimed  in  the  present  suit  had 
been  specifically  awarded  to  ^  by  the  decree  of  the  23rd 
March  1870,  and  if  that  decree  were  not  time^barred, 
^  or  his  legal  representative  could  obtain  possesnoa 
by  taking  out  execution  proceedings  on  that  decree. 
The  present  suit  therefore  was  barred  alike  by  a.  2 
of  Act  VIII  of  1859  and  s.  11  of  Act  XXIII  of  1861, 
and  the  fact  that  execution  of  the   decree  in  suit 
No.  962  of  1869  was  time-barred  did  not  confer  on  S 
or  any  legal  heir  of  his  a  new  right  to  sue  for  the 
estate  of  S  or  any  part  of  it.     SniVALiKGArA  r. 
Naqamkgata         .         .    I.  Ij.  B.,  4  Bom.,  847 

234.   Suit  for  same  property 

on  different  cause  of  action— Ctr»7  Frocedurt 
Code,  1859,  s.  5.— In  1856  the  plaintiff ,  the  laniindar 
of  Taria  (who  had  attained  his  majority  in  18s3). 
instituted  suits  for  the  recovery  of  the  two  villsgrt 
claimed  in  the  present  suit  on  the  ground  that 
the  villages  were  jerayati,  and  had  been  temporarily 
alienated,  and  he  claimed  a  right  of  resumption. 
It  was  decided  that  the  villages  had  formed  a  mokw 
jaghir  from  a  date  prior  to  that  of  the  permanent 
settUment,  and  that,  as  they  did  not  constitata  a 
portion  of  the  assets  of  the  samindari  at  the  date  of 
the  settlement,  there  was  no  right  of  resumption. 
Pending  those  tnits,  an  order  was  issued  by  Govern- 
ment which  plaintiff  construed  as  a  transfer  to  him 
of  the  Government  right  in  the  villagea,  and  he 
founded  the  present  suit  upon  the  lapse  of  the  moka» 
to  Government,  and  the  order  trand^erring  the  righi 
to  him,— Held  that  the  present  suit  was  not  res 
Judicata,  BAiiA  Chakdba  Sttbya  Abiohahpbasa 
Dso  V,  Dabtada  Bamaitva  Chavdibi 

[8Had.,907 

285. Suit  for  same  propert7  o^ 

same  cause  of  action— -i9«t/  Jor  poeeeetio*— 
Civil  Frocedure  Code,  1859,  mm,  223,  flSM. -Where  a 
suit  was  preferred  for  the  purpose  of  recovering  poi* 
session  of  defendants'  lands,  for  possession  of  which 
plaintiff  had  already  obtamed  a  decree  agionst  the 
tame  defendants  and  others,  the  suit,  was  held  t» 
be  barred,  as  the  cause  of  action  was  not  different 
from  that  which  had  been  previously  determined. 
Instead  of  asldng  for  delirery  of  poiKMBon  under 
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s.  224«  plaintifPs  proper  course  woald  have  been, a 
resort  to  the  provisions  of  b.  223  of  the  Civil  Proce- 
dure Code.  Bak  Subn  Muhton  v.  Jinokauth 
BHuaavT         ...     lOW,  B.,  896 


286. 


Suit  for  oonflrmation  of 


seHe-^uhsequent  tuit  for  ceriifieate  of  tqh. — 
The  purchaser  at  the  sale  of  a  talukh  sold  under  a 
judgment  upon  a  decree,  sued  to  reverse  the  order  of 
a  Judge  annulling  the  sale,  and  in  that  suit  he  craved 
confirmation  of  the  sale,  that  he  might  be  put  into 
possession  of  the  talukh,  and  for  a  decree  for  mesne 
prpflts.  This  suit  being  dismissed  on  the  merits, 
ne  instituted  another  suit,  in  which  he  craved  a 
bynamah,  or  certificate  of  »ile.  Held  that  the  second 
suit  was  brought  for  the  same  causes  and  subject- 
matter  as  the  first,  and  that  the  plaintiff  was  there- 
fore precluded  by  the  dismissal  of  the  first  suit 
from  obtaining  it.    Lamb  t.  Dewan  Puddvm  Loohun 

[Marsh.,  96 :  W.  B.,  F.  B.,  28 

1  Hay,  168 


287. 


Suit  for  right  to  share  in 


ancestral  property- Catt*«  of  action  different— 
Judgment  in  former  tuit, — A  suit  to  estaoUsh  the 
plaintiff's  right  to  a  share  of  ancestral  property,  part 
of  which  was  in  his  sole  possession,  cannot  operate  as 
a  ret  Judicata  in  a  subsequent  suit  to  recover  posses- 
sion of  a  part  of  the  ancestral  property  which  was  as, 
ho  iillf ges,  in  his  sole  possession,  and  from  wliich  he 
was  forcibly  evicted  hy  the  de/endant  during  the 
pendency  of  that  suit.  Hubonath  Boy  «.  Gooboo 
Dobs  Uoy.    Qooboo  Bass  Bot  r.  Hubokath  Boy 

[7  W.  B„  428 


288. 


Causes   of    action   iden- 


tical—rt^/e—r«#^  for  determination  as  to  ret 
judicata, — The  plaintiff  purchased  certain  lands  from 
the  heirs  of  a  Mussulman  proprietor  ;  the  defendant 
M  purchased  other  lands  of  the  same  estate  from  their 
co-heirs.  In  1864  the  plaiutiff  sued  to  have  the  sale 
to  the  defendant  M  set  aside.  In  the  course  of  the 
suit,  however,  he  admitted  that  he  was  in  possession 
of  <U1  the  lands  he  had  bought,  and  his  claim  was 
therefore  rejected.  In  1869  the  plaintiff  brought  a 
suit,  in  the  form  of  a  partition-suit,  praying  for 
demarcation  of  the  lands  bought  by  the  defendant  M 
and  himself.  It  was  treated  as  substantially  an  eject- 
ment suit,  and  rejected  on  the  same  grounds  as  the 
first  suit,  namely,  his  admission  as  above  stated.  In 
appeal  to  the  High  Court  it  was  urged  by  the  plaintiff 
that,  since  the  date  of  hb  admission  in  the  first  suit, 
some  of  his  tenants  bad  attorned  to  the  defendant  Jf, 
and  thus  deprived  him  of  part  of  his  land ;  but  as  this 
allegation  had  not  been  made  in  his  plaint,  the  Court 
refused  to  allow  the  point  to  be  raised.  The  present 
suit  was  founded  on  the  attornment  of  plaintiff's 
tenants  to  the  d«;fendant  M  alleged  to  have  been 
made  in  1868.  The  pi aintiff  contended  that,  although 
the  cause  of  action  was  in  existence  when  the  second 
suit  was  brought  in  1869,  yet  that  it  had  not  been 
adjudicated  upon,  and  that  in  appeal  he  had  been 
prevented  from  arguing  it.  Eeld  that  the  plaintiff 
w  as  estopped.    The  causes  of  action  in  the  second  and 
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third  suits  were  identical.  Having  striven  to  estab- 
lish his  title  by  one  means  and  failed,  the  plaintiff 
could  not  establish  the  same  title  by  other  means  which 
were  equally  at  his  command  when  the  previous  suit 
was  instituted  and  which  were  so  connected  with  the 
grounds  on  which  he  in  that  suit  relied,  that  they 
ought  to  have  been  submitted  together  for  the  consi- 
deration of  the  Court.  In  determining  whether  a 
question  is  ret  judicata,  the  Court  will  have  regard 
to  the  substance  of  the  previous  suit  rather  than 
its  form.  If  the  cause  of  action  is  based  on  a  right 
identical  in  both  suits,  or  on  the  same  group  of  facts 
infringing  that  right,  the  second  suit  is  barred. 
Habam  Ibbahik  o.  Mavohabak  Kauaitdas 

[I«  Ii.  B.,  8  Bom.,  187 

289. Suit  for  share  of  joint  pro- 
perty under  eiXxekfp^eement—Subte^uent  tuit  as 
heir,— A.  Hindu  of  the  Sudra  caste  died  in  1860, 
leaving  him  surviving  his  two  widows,  ^  and  <S,  a  son 
Jf.  and  daughter  2>,  the  children,  respectively,  of  B 
an  d  j9  and  an  ill  egitimat  e  son,  the  plain  tiff.  The  plain- 
tiff and  M  continued  to  live  together  for  some  time 
after  their  father's  death.  But  subsequently,  owing 
to  domestic  quarrels,  they  lived  separately,  and  the 
plaintiff  was  allowed  by  Jf  a  portion  of  the  family 
property,  under  an  agreement  in  writing.  They 
were,  however,  joint  and  undivided  in  estate,  and 
continued  to  be  so  until  the  death  of  M  in  1866.  In 
1866  the  plaintiff  brought  a  suit  on  the  agreement, 
and  obtained  a  decree  against  J9,  S,  D,  and  R  (a  lessee 
of  B)  for  the  property  mentioned  in  the  agreement. 
In  1870  the  plaintiff  brought  a  second  suit  as  heir  of 
his  father  and  brother,  and  claimed  the  whole  of  the 
ancestral  property.  Both  the  lower  Courts  rejected 
his  claim  as  barred  by  the  previous  suit.  Held  in 
special  appeal  by  Mblyill  and  Nanabhai  Habidas, 
JJ,t  that  the  claim  was  not  barred,  inasmuch  as  the 
former  suit  was  brought  on  the  agreement,  while  the 
latter  was  instituted  to  establish  plaintiff's  general 
rights  as  heir  of  his  father  and  brother.  Sadu  «. 
Baiza  .  I.  KB,  4  Bom.,  87- 


240.  - 


Suit  on  afatmily 

arrangement— Second   emit  for  the  tame  subject' 
matter  at  cotharert- Causes  of  action, — The  de- 
fendant's great-grandfather  was  uncle  of  one  B  H,  who 
was  the  great-grandfather  of  the  plaintiffs,  and  they 
{i.e.,  the  def  eudant's  great-grandfather  and  his  nephew 
BE)  were  entitled  in  equal  half  shares  to  a  certain 
vatan  property.    The  defendant  and  his  brothers  now 
represented  the  former,  and  were  entitled  to  his  half  > 
share,  and  the  plaintiffs  represented  the  latter,  and 
were  entitled  to  his  half  share.    The  plaintiffs'  father, 
B  R,  lived  with  the  defendant  and  the  defendant's 
brothers,  M  and  K,  as  members  of  an  undivided 
family  up  to  the  year  1846,  in  which  year  the  plain-' 
tiffs'  father,  B  B,  being  then  absent  from  the  village, 
the  defendant's  brothers,  Jf  and  K.  executed  a  deed 
of  partition  whereby  they  divided  the  ancestral  pro- 
perty   into   two    equal  shares,  one-half  of    which 
the  plfuntiffs'  father  was  to  receive,  the  other  half 
going  to  the  defendant  and  his  brothers.     The  deed, 
among  other  recitals,  contained  a  clause  to  the  effect 
that  the  plaintiffs  father  being  then  absent  from  the 
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Tillage*  the  defendant's'  brothers  wonld  manage  his 
share  daring  his  absence,  and  on  his  return  hand  the 
same  over  to  him  on  his  paying  the  expenses  incurred 
by  them  in  such  management.  In  1878  the  plaintiffs' 
undiyided  brother  brought  a  suit  against  the  defen- 
dant and  others  on  an  agreement  alleged  to  have  been 
executed  between  him  (plaintiffs'  brother)  and  the 
defeidant  and  his  brothers  by  which  the  said  brothers 
had  bound  themselves  to  return  one-third  share  to  him 
(the  plaintiffs'  brother).  This  suit  was  dismissed  as 
against  the  defendant,  as  he  had  not  been  a  party  to 
that  agreement,  and  plaintiffs'  brother  was  referred  tea 
separate  suit  for  partition  against  the  defendant.  The 
plaintiifs  therefore  now  brought  the  present  suit 
claimii  g  their  share  in  the  vata^  estate.  The  defen- 
dant {inter  alid)  contended  that  the  suit  was  barred 
n»re9  judicata  by  the  former  suit,  that  neither  the 
plaintiffs  nor  their  forefathers  had  enjoyed  the 
property  during  the  previoos  160  years,  and  that  the 
claim  was  barred  by  Hinitation.  Both  the  lower 
Courts  allowed  the  plaintiffs'  claim.  The  defendant 
preferred  a  second  appeal  to  the  High  Court.  Held^ 
confirming  the  decree  of  the  lower  Court,  that  the 
former  suit  having  been  brought  on  an  alleged  agree- 
ment, it  did  not  bar  the  present  suit,  which  was  based 
on  the  plaintiffs'  hereditary  right  to  sue  as  members 
of  the  family.  NiLo  Kaicohavdba.  «.  Oobhtd  Bal- 
LAL   .  .       ^.       I.  Ii.  B.»  10  Bom.,  24 

24L Suit  tinder  vriH—SubwquBnt 

suit  in  right  of  heirship — Former  euit  on  different 
grounds,  —  N  sued  M  and  K  claiming  proprietary 
possession  under  the  Mahomedan  ^law  of  a  share 
m  certain  property  by  right  of  heirship  to  her  de- 
leeased  hnsband.  She  had  previously  sued  the  same 
persons  to  recover  a  portion  of  the  same  property 
under  a  will  of  her  husband,  and  obtained  a  decree 
which  was  reversed  on  the  gronnd  of  the  will  being 
invalidr  Held  (in  accordance  with  the  opinion  of  the 
Full  Bench)  that  the  second  suit  was  not  barred 
by  B.  2,  Act  VIII  of  1859.  Nousha  Bboux  v. 
UxBAoBsaux     ....    7N.W.,  60 


S42. 


Suit  for   poBBeBslon   as 


heiresfl — Suhsequent  suit  on  ground  of  family 
custom, — In  a  suit  governed  by  the  Mitakshara,  in 
which  A,  a  Hindu  widow,  was  the  plaintiff,  and 
B  was  one  of  the  defendants,  the  plaintiff  sought 
and  obtained  a  decree  for  possession  of  certain  lands  to 
which  she  claimed  to  be  entitled  as  mother  and  heiress 
cl  her  deceased  son.  B  subsequently  brought  a  suit 
against  A,  alleging  that  he,  and  not  A,  had  become 
entitled  thereto  on  the  death  of  A*b  son,  under  a  kula- 
char,  or  family  custom,  which  excluded  female  heirs, 
and  gave  him  a  preferential  right  among  male  heirs, 
and  thereby  sought  to  recover  from  her  possession 
of  the  same  lands,  and  alternatively  to  obtain  a 
declaration  that  he  was,  as  such  heir  if  then  living, 
entitled  to  possession  of  them  on  her  death,  and  that 
a  deed  executed  ,by  her  alienating  a  portion  of  them 
was  valid  only  for  her  lifetime.  JUeld  that  the  decision 
in  the  former  suit,  that  A  was  entitled  to  the  lands  as 
mother  and  heiress  of  her  deceased  son,  was  conclusive 
against  JB's  claim  for  possession  during  her  lifetime, 
on  the  ground  that  she  was  not  the  heiress  ;  but  that 
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the  plaintiff  was  not  barred  by  the  adjudicatioa  in  the 
former  suit  from  setting  up  the  family  cnatom  with 
the  object  of  showing  that  on  A*b  death  he  would  be 
entitled  to  succeed  her,  if  living,  and  was  by  reaeon  of 
such  heirship  entitled  to  obtain  a  declaratory  decree  as 
to  the  deed  of  alienation.    DooBaA  Pbb8ai>  Sxngh  e. 

DOOBG-A    EONWABI 

[I.  I..  B., 4  Calo.,  180: 8  C. Zu  XL,  81 

Ii.  B.»  5  I.  A^  140 


248. 


Bait  for  property  in  ri^ht 


of  inherit&nee— Ground  of  claim  diepi^sad  of  in 
former  suit— Civil  Procedure  Code,  1869,  s.  2, — In 
a  suit  to  recover,  in  virtue  of  a  right  of  iaheritsnce^ 
a  share  of  a  deceased  father's  estate  fzx>in   which 
plaintiff  had  been  ousted  in  1B^,—Held  thskt,  as  the 
plaintiff  had  brought  a  suit  in  1853  in   which   she 
claimed  the  same  properties  as  belonging^    to  her 
father's  estate,  and  had  accepted  and  acted  upon  the 
decree  then  passed,  which  excluded  the  property  in 
question  from  her  claim,  her  present  suit  was  haired 
by  s.  2,  Act  yill  of  i859  ;  and  further    that  she 
could  not  claim  the  property  on  the  ground  of  a 
solenamah  by  which  it  was  admitted  and    declared 
that  the  property  belonged  to  her  father's  estate* 
when  it  had  been  already  dedded  in  the  former  sni^ 
that  it  ought  not  to  appertain  to  that  estate.      Sn7i>- 
00NI88A  V.  Fbda  HOSSBUf  IS  W.  S.,  188 


244. 


-«  Compromise  of  salt — Civil 


Procedure  Code,  1869,  s,  2 — Suit  on  same  cause  of 
action  as  former  suit, — A  suit  between  two  brothen, 
A  and  B,  respecting  ancestral  property,  was  com- 
promised, and   the  particulars  of  the  compromise 
embodied  in  a  rasinama  presented  in  Court  by  bo^ 
parties.     A  having  died,  his  widow  and  B  presented 
in  Court  another  rasinauia  embodying  the  particulars 
of  an  arranirement  respecting  the  property  in  which 
she  had  become  interested  as  widow,  and  which  was 
comprised  in  the  former  razinama ;  and  of  this  second 
razinama  they  subsequently  put  in  an  amended  copy. 
Held  that  a  claim  arising  out  of  such  arrangement 
could  not,  within  the  meaning  of  Act  VIII  of  1869, 
s.  2,  be  considered  to  have  been  a  cause  of  action  heard 
and    determined   in   the    former   suit.     Laxshmi 

AMU AL  r.  TiKABAX  TOTAJI      .  .      1  Mod^  840 

246. Suit  for  property  as  joint 

— Former  suit  for  same  property  as  separate —  CitU 
Procedure  Code,  1869,  *,  j9.— The  plamtiffs  in  the 
present  suit  claimed,  as  the  heirs  of  J,  certain  pro- 
perty from  M,  the  daughter  of  i2,  alleging  that  snch 
property  was  the  joint  and  undivided  property  of  S 
and  J  to  which,  on  J2's  death,  J  had  succeeded.  The 
plaintiffs  had  formerly,  after  the  death  of  J,  sued  M 
for  such  property,  alleging  that  it  was  the  separate 
property  of  JK,  and  that,  on  the  death  of  E'b  w\d(^, 
they  were  entitled  to  succeed  thereto.  Held  that  the 
decision  in  the  former  suit  that  such  property  was  the 
separate  property  of  R  to  which  M  was  entitled  to 
succeed  on  the  death  of  his  widow  was  a  bar  to 
their  present  suit.    Badhia  v.  Bbki 

[L  L.  B.,  1  AU.,  5e0 
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246. 


Suit  for  property  as  heirs 


— Failure  to  futfonoard  all  grounds — Civil  Proee* 
dure  Code  (Ad  VIII  of  1859),  #.  2  -Former  suit  to 
recover  same  property  on  different  gronnde, — Certain 
property,  originally  belonging  to  the  husband  of  the 
plaintiff,  was  conveyed  by  him  by  deed  of  gift  to  his 
daughter,  after  her  marriage  with  the  defendant,  as 
her  stridhan.  Some  years  after  the  daughter's  death, 
the  plaintiff  brought  a  suit  to  recover  the  property,  on 
the  ground  that  the  deed  of  gift  was  a  forgery,  and 
that  she  was  entitled  to  the  property  as  heiress  (^  her 
husband ;  but  her  suit  was  dismissed,  the  deed  of  gift 
being  found  to  be  genuine.  In  a  suit  subsequently 
brought  to  recover  the  same  property,  on  the  ground 
that  the  pluntiff  was  heiress  of  her.  daughter, — Held 
by  the  maj«>rity  of  a  Full  Bench  (Garth,  C.J., 
dif  senting)  that  the  suit  was  barred.    Devobukdhoo 

ChOW1>HBT  v.  ESMTOMOITBB  DOSSBE 

[I.  Ij.  B.9  2  Gala,  162 


247. 


Suit  for  apeoifio  stun  of 


'mones— Act  VlII  of  1^69,  «.  2.— In  a  suit  for  a 
si>ecitic  sum  of  money,  it  was  held,  in  accordance 
with  the  Full  Bench  decision  in  DinobMndhoo  Chow 
dhrif  V.  Krietomonee  Doeeee,  /•  X.  J2.,  2  Calc,  162, 
that  the  plaintiff  was  bound  to  put  forward  every 
right  under  which  he  claims.  Bbbbka  Lall  r. 
BHUoeoo  Lall        •  I«  Ii.  B.*  8  Calo.,  28 

248. Subsequent  suit  for  same 

cause  of  action,  but  larger  amount— CiVt'/ 
Procedure  Code,  1877,  «•  i^.— The  decision  of  a  Dis- 
trict Judge  deciding  that  the  plaintiff  is  "not  entitled 
to  sue  in  a  suit  for  road  cess,  where  the  amount 
claimed  is  less  than  UlOo,  and  therefore  no  second 
appeal  lies  to  the  High  Court,  is  a  bar  to  a  second 
suit  in  which  the  amount  claimed  is  above  &100. 
Dayid  o.  Gbibh  Chubdiib  Gttha 

[L  L.  B.»  8  Calc,  188 :  11 0.  Ii.  B.,  806 


249. 


Suit  for  9kQQOVJit^Suhtequent 


iuitfor  balance  due— Principal  and  agent, — In  the 
mofussil,  if  a  principal,  in  a  suit  against  his  agent, 
prays  merely  that  the  defendant  be  ordered  to  render 
accounts  to  the  plaintiff,  a  ^ond  suit  brought  by 
him  for  the  recovery  of  the  money  found  due  by  the 
defendant  on  examining  the  accounts  will  not  be 
barred  as  ree  Judicata*    GoBnm  Mohub  Chttobbb- 

BUTIT  V.  ShBBIBB 

[L  Ij.  B.,  7  Calc,  169: 8  C,  L.  B.,  867 


260. 


Suit  to  recover  property 


froTTL  BUr-i-pesbgldara — Subeequent  suit  alleging 
discharge  of  mortgage — Civil  Procedure  Code,  1869, 
i,  2— Different  came  of  ae/to».— The  plaintiffs  had 
broaght  a  former  suit  to  recover  possession  of  certain 
property  which  had  been  mortgaged  to  the  defendants 
under  a  sur-i-peshgi  lease,  and  obtained  a  decree  for 
possession  on  their  depositing  the  sum  which  the 
Court  found  to  be  due  on  the  mortgage.  The  plain- 
tiffs delayed  applying  for  execution  till  four  years 
after,  when  they  alleged  that  the  money  had  been 
paid  off  by  the  usufruct  of  the  land.  Their  applica- 
tion having  been  refused  they  brought  the  present 
suit  for  possession,  alleging  that  the  debt  had  been 
^Ubcharged  by  the  usufruct.    Meld  that  the  present 
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cause  of  action  within  the  meaning  of  Act  VIII 
of  1859,  s.  2,  was  a  fresh  cause  of  action  as  compared 
with  the  farmer  one,  which  was  for  an  adjudication 
of  the  state  of  the  accounts  between  the  parties 
up  to  a  certain  date,  whereas  the  latter  had  reference 
to  the  accounts  since  that  date.  Boy  Dibkttib 
Dotal  v,  Shbo  Golaic  Singh     .    22  W.  B.,  172 


261. 


Suit  to  set  aalde  attaoh- 


mentf  DismiBSal  of—  Subsequent  suit  to  recover 
property. — The  plaintiff  sued  to  raise  an  attachment 
placed  upon  a  certain  house,  but  failed  in  the  lower 
Court,  and  the  decision  of  the  lower  Court  was 
confirmed  upon  sppeal.  The  house  was  then  sold. 
The  plaintiff  sued  the  purchaser  to  recover  possession 
of  it.  Held  that  he  was  not  estopped  from  suing  by 
the  decision  in  the  former  suit  refusing  to  raise  the 
attachment,  and  that  such  decision  could  not  be 
given  in  evidence  in  the  latter  suit.      Mobo  Bal- 

XBI8BKA  MtTLB  «•  SbEK  SAHSB  TALAD    BADBTTPDUr 

Eakblb  ...       6  Bom.,  A.  C,  189 


26a 


Suit  to  establiflh    title— 


Former  suit  to  raise  attachment. — K  sued  to  estab* 
lish  his  title  to  a  honse  purchased  by  him  from 
D  I/t  guardians  during  minority,  alleging  that  the 
greater  part  of  the  purchase- money  was  employed  fai 
paying  off  a  mortgage-claim  upon  the  house ;  that 
after  he  had  obtainea  possession  under  Ins  deed  on« 
2>  8,  Uie  holder  of  a  decree  against  D  D's  guardimis, 
attached  the  house ;  and  that  he  brought  the  suit  to 
raise  the  attachment,  in  which  having  failed  he  paid 
into  Court  the  amount  of  2>  S*b  claim.  Held  that 
K  was  not  estopped  from  bringing  this  suit  against 
D  2>,  by  the  decree  in  his  former  suit  to  raise  the 
attachment,  which  declared  that  the  deed  of  sale  now 
relied  upon  was  fraudulent  and  void  i<s  against  D  8, 
DAaDir  bik  Davd  Tbu  Pabpbshi  v,  Shbk  Sahbb 

TALAD  BaDBTTDDIK  KAMBLB 

[2  Bom..  868 :  2nd  Ed.,  848 


268. 


Suit  to  set   aside   order 


releasing  from  attachment  properties  as 
to  which  a  former  suit  has  been  dismissed 
—Civil  Procedure  Code  (Act  VIII  of  1669J,  ss.  2 
and  7 — Relinquishment — Mortgage  made  during 
infruetuous  attachment—  Subsequent  attachment  and 
sale.—R,  on  the  80th  December  1870,  obtained  an 
ex'parte  decree  against  D,  in  execution  of  which  he 
attached  properties  X  and  T  on  the  4th  January 

1871 .  D  applied  for  a  re-heaiing,  which  was  granted ; 
and  on  the  SOth  of  Decimber  1871  a  decree  was 
again  passed  against  D,  in  execution  of  which  the 
same  properties  were  attached  on  the  9th  of  August 

1872,  and  purchased  at  the  execution-sale  on  the  1st 
August  1874  by  R.  On  the  14th  February  1871,  D 
had  executed  a  solehnama  and  mortgage  in  favour  of 
O,  pledging,  among  other  properties,  X  and  T  as 
security  for  a  loan  made  to  him  by  G,  D  having 
mAde  default  in  pa}ment,  Q  obtained  a  decree 
against  him  in  terms  of  the  solehnama  on  the  28th 
February  1871.  Subsequently,  D  granted  another 
mortgage  of  the  same  properties  in  favour  of  (7.  (7. 
sold  his  decree  and  mortgage  to  the  plaintiff,  who  la 
execution  of  the  decree  attached  properties  X  and  T. 


t^ 
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In  these  execution  proceedings  S  brought  forward 
the  fact  of  his  purchase  of  the  same  properties  in 
August  1874,  and  his  claim  was  allowed,  and  the 
properties  X  and  Y  released  from  attachment  on  the 
4th  March  1876.  The  plaiutifPs  had,  on  the  8th 
March  1872,  obtained  a  mortgage  from  D,  on  which 
ihey  had  obtained  a  decree  on  the  2dth  September 
1874,  in  execution  of  which  tbey  had  attached  X  and 
T ;  but  on  M  clainung  them  under  his  purchase  in 
August  1874,  an  order  was  made  on  the  10th  AprU 
1875  releasiug  X  and  Y  from  attachment;  and  in 
a  suit  by  plaintiff  to  set  aside  that  order,  they  failed 
as  to  propertieii  X  and  Y,  on  th'e  ground  that  those 
properties  were  not  included  in  the  mortgai^e  of 
March  1872.  In  a  subsequent  suit  brought  by  the 
plaintiffs  against  M  and  D  to  set  aside  the  order  of 
the  4th  March  1876,  and  to  have  X  and  Y  declared 
liable  to  be  sold  under  the  decree  of  the  >'8th  Febru- 
ary lS7l,—Seld  that  the  suit  was  not  barred  under 
B.  2  of  Act  VIII  of  1859  by  the  decree  in  the 
previous  suit,  nor  was  it  barred  by  e.  7  of  the 
same  Act.  Held  also  that  the  purchase  by  E  in 
August  1874  was  subject  to  the  mortgage  to  &  of  the 
14Ui  February  1871.  Badhanath  Kuhdit  v,  Lakd 
MoBTGAOB  Bank  of  Ikdu. 

[I.  li.  B.,  6  Calc,  669 :  8C.li.  B.,  10 


ILBS  JUDIOATA— cofi/tatf«a: 

6.  CAUSES  OF  ACTION— continued. 


•— Attaolimenty  Application 

to  TeTaofve— Bern  oval  of  attachment  unknoton  to 
applicant — Failure  of  application— Second  attach* 
ment — Second  application  to  remote — New  cause 
of  action, — The  plaintiff,  mortgagee  in  possession  of 
certain  property,  applied  for  the  removal  of  an 
attachment  placed  on  it  by  the  defendant  in  exe- 
cution of  a  decree  against  a  third  party.  In  default 
of  payment  of  Court-fees  by  the  defendant,  the 
attachment  was  removed,  but  in  ignorance  of  this 
fact  the  plaintiff's  application  was  pixxseeded  with, 
and  ultimately  rejected.  The  plaintiff  then  brought 
a  suit  for  a  declaration  of  his  right,  but  it  was 
dismissed,  on  the  ground  that  the  attachment  had 
already  been  removed.  Subsequently  the  defendant 
placed  a  second  attachment  on  the  property,  which 
the  plaintiff  again  applied  to  remove.  The  defen- 
dant contended  that  the  plaintiff's  application .  was 
barred  by  the  proceedings  on  the  first  attachment. 
Meld  that  the  decision  on  the  plaintiff's  first  appli- 
cation having  no  object  existiDg  on  which  to  operate, 
the  attachment  having  then  been  removed,  it  could 
not  properly  be  regarded  as  res  Judicata  at  all,  since 
no  one  was  seriously  interested  in  having  it  decided 
in  a  different  way ;  and  that  supposing  submission  to 
that  decision  on  the  part  of  the  plaintiff  for  a  certiun 
time  could  have  given  it  a  final  effect,  there  had,  as  a 
matter  of  fact,  been  no  such  submission,  the  plaintiff 
having  done  all  that  was  incumbent  on  him  to  get 
the  summary  inquiry  and  orders  replaced  by  a 
formal  trial  and  judgment;  and  that  there  was 
nothing  therefore  in  these  proceedings  disentitling 
the  defendant  to  oppose  tlie  second  attachment. 
Meld  also  that  the  second  attachment,  after  the 
-first  had  been  removed*  was  a  new  and  distinct  act, 
giving  rise  to  a  new  cause  of  action,  or  complaint,  to 
.the  plaintiff,  on  which,  in  any  case,  he  was  entitled 


to    a   fresh    inquiry    and    decision. 

MOSBHBTH  V.  BAMCHAlfSBA  OoPIKArS 


266. 


Suit   for  deol&ration   of 


title — Subsequent    suit  for  possession — u±pplica' 
tion  to  remoce  attachment. — B  sold  to  «/  a  tnmf  of 
which  3i  kanees  were  subsequently  attached  on  a 
decree  obtained  by  Jf.    After  objeccing  unsaccess- 
fully  to  the  attachment,  J  brought  a    suit  aKainst 
the  auction-purchaser,  joining  ^  as    a    defendant, 
to  have  it  declared  that  the  8 1  kanees  belonged  to 
himself ;  but  failed  on  the  ground  that  he  was  hold- 
ing it  benami  for  B.    Subsequently    the   auction- 
purchaser  bought  from  B  the  rest  of  the  tsbluJch  and 
sued  her  for  possession.  '    J  got  himself  entered  as  a 
defendant  under  s.  73>  Act  VIII  of  1859.      Meld  that 
there  was  no  identity  between  the  subjects  of  the  two 
suits,  and  J's  former  suit  for  all  that  he  was  then 
entitled  to  sue  for  on  the  causn  of  action  that  he  had 
on  the  attachment  did  not  deprive  him  of  his  ngbt 
to  a  fresh  and  independent  judgment  in  the  present 
case.      Meld  also  that  the  former  judgment  did  luit 
create  an  adjudication  of  the  cause  in  the  latter  sai^t 
and  if  evidence,  it  was  not  conclusive   evidence  or 
binding  on  the  Judge.    Bak  CnaKOBR  Chowphki 
V.  Kash^b  Mohun    .  •       21  J^.  B.»  57 

266.   r-    Suit   for   declaration  <rf 

liability  to  sale   in   execution — Joint  pro- 
perty,  Liability  of,  to  sale  in  execution  of  decfts 
against  one  member  of  a  family — Hindu  law — Joi*t 
family— Civil   Brocedure    Code   C1882J,    ss.    ^7& 
280,    and    2SB--Limitation—llight     of  suU—^ 
execution  of    a  decree  for  rent  against   a    le»ce, 
who  was  one    of  the  members  of  a    joint   Hinda 
family    governed    by    the    Mitakshara    law,    pro- 
perty other  than  the  tenure  was  attached  by  the 
decree-holder.      Objection  was  raised  under  a  278  of 
the  Civil  Procedure  Code  by  other  members,  and  an 
order  was  passed  under  s.  2S0  releasing  the  interest 
of  all  members  except  the  lessee.      WitHn  one  yesr 
of  the  order,  the  present  suit  was  brought  by  the 
decree-holder  to  bring  to  sale  the  whole  property, 
on  the  ground  that  all  ihe  defendants  being  members 
of  a  joint  family  were  benefited  by  the  lease,  and 
were  liable  for  the  decretal  money.      The  defendant 
pleaded,  inter  alvS,  that  the  suit  was    barred  by 
res  judicata,  and  that  the  suits  decreed  having  been 
for  rents  of  the  years  1884  to  1887,  the  presoit  salt 
brought  in  1891  i^inst  the  additional  parties  was 
barred    by    limitation.      Meld  {per    Pbihsbf   «id 
Ghosb,  'J  J,)  that  the  suit  would  lie,  and  neither  the 
plea  of  limitation  nor  the  bar  of  res  judioaia  va* 
applicable    to    it.      Meld     {per    PaiNSBP,    •/•)"" 
Ss.  278  to  288  of  the  Civil  Procedure  Code  contemplate 
the  liability  of  the  property  to  sale,  because  of  i^ 
beinsT  the  property  of  the  judgment-debtor  or  becaose 
it  is  liable  to  the  decree    passed  against  him  as 
sued  in    a   representative    capacity;  they  do  oot 
contemplate  a  suit  to  establish  the  liability  of  third 
persons.     Nuthoo  Lall  Chowdhry  v.  Skoukee  1^^* 
10  B.  L.  22.,  2O0  :  18  W,  E.,  453,  and  2fobin  Chandra 
Roy   V.  Maffantara  Dassya,  I.  L.  R.,  10  Cale^ 
923,  referred  to.     Sitanath  Koer  v.  L%nd  Mwiy^* 
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"RES  JUDlCATA-'ContinMed. 

6.  CAUSES  OF  ACnON—eontinued. 

Bank  of  India,  I.  L.  £.,  9  Calc,  888,  dissented 
from*  Beld  {per  Qhosb,  J.)  that  having  in  view 
the  principle  which  underlies  the  cases  of  Sissessur 
Lali  Shahoo  v.  Luchmedsur  Singh,  L.  M.,  6  I.  A., 
233:  6  C,  L,  £.,  477,  and  Jeo  Lai  Sinsih  v. 
Gunga  Ferthad,  L  X.  E„  10  Cale.,  996,  as  also 
the  cases  of  Sttanath  Koer  v.  Land  Mortgage  Bank 
of  India,  I.  L.  £.,  9  Calc,  888,  and  Nobin 
Chandra  Boy  v.  Magantara  Daatya,  L  L,  E,,  10 
Calc,  924,  the  present  snit  was  maintainable ;  the 
snit  being  regarded  as  one  for  declaration  that  the 
decree  was  obtained  against  the  lessee  in  his  repre- 
sentative capacity^  and  that  the  other  members  were 
therefore  liable  to  satisfy  it.  Nuihoo  Lall  Chow 
dhry  v.  Shovkee  Lall,  10  B,  L.  B„  200  :  18  W.  B., 
458,  and  Hemendro  Coomar  Mulliok  y»  Bajendro 
Lall  Moonehee,  /.  L,  B,,  3  Cole.,  353,  distinguished. 
Bai>ha  Pbbshad  Singh  v.  Bamkhelawan  Singh 

[L  Ij.  B.,  28  Cale.,  802 


257. 


Continuing  eontrAOt— Suit 


for  damages, — A,  on  the  1st  of  February  1868, 
entered  into  a  contract  with  B  to  supply  him  with 
straw  for  twelve  months,  the  supplies  to  be  sent  as 
ordered  daily.  On  the  12th  of  March  B  brought-  an 
action  in  the  Small  Cause  Court  against  A  for 
damages  sustained  by  the  plaintiff  by  reason  of  A*a 
having  failed  to  supply  straw  as  agreed  upon.  The 
Judge  decided  the  questions  in  issue  (namely,  of  the 
factum  of  the  contract  and  the  authority  of  the 
person  who  executed  it  in  A's  behalf)  in  favour  of  B, 
and  gave  him  a  decree.  On  the  2Ist  of  April, 
a  second  suit  was  brought  by  B  against  A  on  the 
same  contract.  The  claim  was  for  damages  sustained 
by  the  plaintiff  by  reason  of  A*b  having  failed 
to  supply  straw  as  agreed  from  the  20th  of  February 
to  the  17th  April.  That  suit  was  dismissed,  the 
Judge  holding  that  the  matter  was  res  adjndieata, 
as  he  considered  that  the  contract  was  an  entire  one, 
and  that  B  had  shown  by  suing  on  it  for  general 
damages,  that  he  treated  it  as  such,  and  had  elected 
to  rescind  it.  On  the  9th  of  May  a  rule  nisi  was 
granted  for  a  new  trial,  and  on  the  16th  of  May  the 
rule  was  made  absolute.  On  the  12th  June,  at  the 
new  trial,  a  decree  was  made  in  favour  of  B  for 
so  much  of  the  damages  claimed  as  had  been  sustained 
subsequently  to  the  date  of  the  decree  of  the  25th 
March.  In  an  action  brought  by  B  on  the  same  con- 
tract for  damages  sustained  between  the  ^7th  April 
and  the  16th  of  June,  by  reason  of  A  having  faUed 
to  supply  straw  according  to  the  terms  of  the  same 
contract,  A  denied  that  there  had  been  any  such 
contract  and  further  pleaded  that  the  matter  of  the 
contract,  if  there  had  been  one,  had  already  been 
Adjudicated  upon.  On  a  reference  from  the  Small 
Cause  Court, — Held  that  the  finding  of  the  Judg^ 
upon  the  contract  in  the  action  brought  on  the  12th 
of  March  was  conclusive  between  the  the  parties,  and 
that  il's  plea  of  res  adjudicata  was  not  well  founded. 
Cook  r.  Jaditb  Chandsa  Nandi 

[2  K  Ii.  B.,  O.  C,  48 
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Suit  on  joint   contract— 


Civil  Procedure  Code,  s,  2 — Suit  on  Joint  bond, — 


S3SS  JTTJyiCATA^eontinued. 

6.  CAUSES  OF  ACHlOlii— continued, 

D  and  B  executed  a  bond,  by  which  they  mort« 
gaged  certain  lands  as  security  for  a  loan  taken 
■by  them  from  the  plaintiffs.  A  suit  was  brought 
and  a  decree  was  obtained  by  the  plaintiffs  against 
D  and  B,  under  which  they  recovered  a  portion  of 
the  amount  due  on  the  bond.  The  plaintiffs  now 
sued  jS'  and  others,  on  the  ground  that  they  wert 
joint  proprietors  of  the  land  mortgaged,  that  the  loan 
was  taken  by  D  and  B,  as  managers  for  the  use  of 
all  the  parties  interested,  and  for  carrying  on  their 
joint  business  and  trade,  and  that  therefore  they  wert 
all  jointly  liable.  Meld  that  the  suit  could  not  b« 
maintained.  Bamnath  Bog  Chowdhrg  v.  Chunder 
Sekhur  Mohapattur,  4  W*  22.,  50,  dissented  from. 
NuTHoo  Lall  Chowdhby  «.  Shousbb  Lall 

[10  B.  Ii.  B.,  200 :  18  W.  B.,  468 

259. Civil  Procedure 

Code,  1882,  ss,  13  and  43— Joint  owners— Suit 
against  one  share — Decree  against  property — 
Claim  hy  other  co-sharer  allowed — Suit  against 
both  sharers, — Through  ignorance  of  the  position 
of  affairs,  one  only  of  two  persons,  joint  owners 
in  a  property,  was  sued  for  a  debt  for  which  the 
property  had  been  pledged  by  the  person  sued, 
and  a  decree  w^as  obtained  and  execution  issued 
against  the  property  ;  and  in  such  execution  proceed- 
ings the  other  sharer  put  in  a  claim,  and  obtained 
an  order  releasing  hec  share  of  the  property  from 
attachment.  A  second  suit  was  then  brought  by  the 
judgment-creditor  against  both  sharers,  for  the  pur- 
pose of  making  the  share  of  the  co-sharers,  who  had 
not  been  previously  sued,  available  to  satisfy  the 
defendant,  and  praying  that  the  order  releasing  the 
property  from  attachment  might  be  set  aside.  Meld 
that  such  a  suit  would  lie,  and  would  not  be  barred  as 
res  judicata,  NOBiN  Chandba  Roy  v.  Magantaba 
Dassta    .  I.  li.  B.,  10  Calc,  924 


260. 


Suit  for  arrears 


of  rent — Joint  and  joint  and  several  liability, — 
In  the  year  1877,  A,  who  was  the  owner  of  a 
fractional  share  of  a  zamindari,  which  was  let  in 
patni,  and  of  a  4  annas  share  in  the  patni,  sued  his 
co-sharers  in  the  patni  for  his  share  of  the  arrears  of 
rent  for  the  years  1873  to  .1876.  after  deducting  the 
rent  of  his  4  annas  share.  Before  the  hearing  of 
the  suit,  B  intervened,  alleging  that  he  had  pur- 
chased a  6  annas  share  of  the  patni,  and  he  was 
made  a  defendant.  A  then  discovered  that  his 
co-sharers  in  the  patni  had  sold  their  remaining  shares 
to  C  ^  applied  to  make  C  a  party  to  the  suit, 
and  subsequently  for  leave  to  withdraw  the  suit. 
Both  these  applications  were  refused,  and  a  decree* 
for  the  arrears  of  rent  was  made.  A,  alleging  that 
he  did  not  wish  to  enforce  the  decree  in  the  previous 
suit,  then  instituted  this  suit  against  C  and  the 
defendants  in  the  former  suit,  'for  the  purpose  of 
recovering  arrears  of  rent  for  the  years  1874  and  1876 
from  C  in  proportion  to  the  share  purchased  by  him. 
Meld  that  the  relative  position  of  C  to  the  defen- 
dants, whose  share  he  had  purchased,  resembled  that 
which  exists  between  persons  who  have  made  them- 
selves jointly  and  severally  liable  to  perform  a  parti- 
cular contract ;  and  that,  as  a  decree  obtained  agiunst 
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DI0B8T  or  CASKS. 
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BE8  JTrD10ATA—e<mti»med. 

6.  CAUSES  OF  ACTION— «0fi/tfNM2. 

one  of  /the  joint  and  tevenl  promiflon  withoat 
ntiflfHctioQ  is  no  bar  to  a  tnit  against  another,  the 
present  snit  was  not  barred  by  the  decree  obtained  in 
the  suit  of  1877.  A'utkoo  Lall  Chowdhry  v.  Shoukee 
Lall,  10  B.  X.  £.,  200^  and  Hemendro  Coomar 
Mulliek  T.  Rajendro  Lall  Mootuhee,  J.  X.  JB.,  8 
Calc,  859,  distingabhed.  Dhithput  SiiraH  t^.  Shax 
SooirpBB  MrrncB 

[L  I..  B.,  6  Cale.,  891:  4  O.  I..  R,  601 

See  Dhabam  SnraH  9.  Akoav  Laix 

[L  la.  B.»  21  AIL,  801 
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J %d g m  e  H  t 


againet  ome  eo-ehater,  Sffeei  of,  on  interest  of  other 
eo-eharere — Code  of  Civil  Procedure  (Aet  X  of 
1877 J,  #.  IB,  espln,  (B)—Repeal,  BfTect  o/.— Expbi. 
6  to  s.  18  of  the  Code  of  Civil  Prooednre  wonld 
not  make  a  judgment  obtained  in  a  snit  against 
one  co^harer  binding  on  another  co-sharer  no  party 
to .  snch  snit  in  respect  of  the  rights  enjoyed 
in  common  by  snch  co-sharers  in  their  common 
property.  Nor  conid  snch  explanation  be  applied 
to  a  case  institnted^  or  the  judgment  delivered  in 
snch  case,  during  the  time  when  the  old  Code  of  Civil 
Procedure  was  in  force.  Hazib  Oazi  v.  Sovamohbb 
Dabsbb      1. 1«.  B.,  6  Calo,  81 :  6  C  Ij.  B^  616 

Suit  on  mortgage— i2f>it/ 


of  mortgagee  to  exerciee  another  remedy  after 
obtaining  decree  for  sale. — A  mortgagee  can  resort 
to  all  Ids  remedies  on  the  mortgage  at  the  mme  time, 
and  is  not  estopped  in  an  action  on  the  covenant  to 
pay  the  mortgage-money  by  the  fact  of  his  ^ving 
obtained  a  decree  for  sale.  Maokibhov  e.  Gubbbs 
ChubbbbDbt      .        .    llnd.  Jar., IT. a, 870 
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Civil     Proee* 


dnre  Code,  1859,  #.  2^  Suit  to  eet  aeide  eale  under 
mortffoge^ecree — Subeequent  euit  to  deelmre  pro* 
fertg  liable  to  eate.--  Obtain  property  having  been 
sold  in  execution  of  a  money-decree  agunst  the 
representative  of  a  mortgagor,  a  suit  was  instituted 
and  a  decree  obtained  settinif  aside  the  sale  as  being 
that  of  land  in  which  the  mortgagor  had  no  interest. 
The  holders  of  the  original  money-decree  then  again 
brought  a  suit  to  obtain  a  declaration  that  the  said 
property  was  liable  to  be  sold  in  satisfaction  of  the 
said  decree.  Eeld  that,  the  matter  in  issue  having 
been  heard  and  determined  by  a  Court  of  competent 
jurisdiction,  the  suit  was  bamd  by  a  3.  Act  VIII  of 
lb59.  NmruB  Chuitdbb  Paul  Cbowdhbt  «. 
LxroKHBB  MoBBB  Dabbb  .    9  W«  B.9  800 

Taking  money* 


decree  on  mortgage^ Begief ration  Aet,  XX of  1866, 
#.  6S — Suit  on  mortgtMge'bond.^^A  proceeding  under 
s.  58  of  Act  XX  of  1866  was  a  snit  of  a  civil  nature 
within  the  meaning  of  s.  1,  Act  VIII  of  185^,  indepen- 
dently of  any  peculiarities  in  the  special  procedure  to 
be  adopted.  Therefore,  where  a  credits  had  resorted 
to  the  summary  procedure  provided  by  s.  63,  and  had 
recovered  a  portion  of  his  claim  in  execution  of  the 
decree  so  obtained,  a  regular  suit  subsequently 
brought  to  enforce  his  remedies  on  the  bond,  giving 
the  defendant  credit  tot  the  amount  already  recovered. 


JUDICATA- 
6.  CAUSKS  OF 
was  barred  by  a.  8,  Act  VIII  of  1859.     Siux 

MOMTAZOODBBB    If AHOIOID    V.     BAJOOOIUB  D0& 

Habak  Cbvbdbb  Oeobb  r.  DiKOBinnmooBoii 
[14  B.  I..  B..  F.  B.,  408 :  SSW.B^IS? 

MoTHOoBA  MOHUV  BOT  Chowdhbt  e.  PUSH 
KoHiTB  Shaha  ....  as  W.B,d44 

But  eee  Utshub  Nabatab  Chowdhbt  v.  Chiru 
Baka  Gupta  .    8  B.  I^  B.,  Ap.,  M 

S.  C.  Ootbhitb  Nabaix  Chowbkbt  «.  Cbiru 
BbokaGoopta.        .        .         .    17W.R,16* 

where  it  was  held  that  a  regular  suit  win  lie  i<f 
a  declaration  tha^  property  mortgaged  by  a  booi  ^ 
which  a  simple  money-decree  had  been  obtsbml  ^r 
the  mortgagee  under  the  provinons  of  Act  XI 
of  1866  continues  liable  for  the  decree,  thoogh  in  ^ 
hands  of  a  third  person. 
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Civil    iV«^ 


dure  Code,  1859,  #.  2^Suit  on  mcrtgagi^^ 
BegiHration  Aet,  ^866,  «.  SB.— A,  having  aB°9^ 
mortgage-bond,  which  was  specially  regisUred,  <»- 
tained  a  summary  decree  under  the  ^rovisioas  of  ^ 
B^istration  Act,  and  attached  the  lands  onder  nvv 
gage  to  him.  Prior  to  A's  decree,  these  IsodiM 
been  attached  by  other  creditors,  and  subseqneotlr  fc 
A'b  decree  they  were  sold  to  B,  After  t ach  uk  I 
under  his  attachment,  sold  the  right,  title,  aad  intetttf 
of  the  mortgagor,  which  he  himself  purchased.  J  ^ 
sued  the  mortgagor  and  B  to  enforce  lui  ^^^"^ 
lien  against  ^e  mortgsged  properties.  Sild  tm 
according  to  the  decision  of  JSman  Momtaiocdd^ 
liahom-d  ▼.  Btfjcocmar  Does,  14  B.  X.  £.*  ^'^ 
suit  should  be  dismissed.    D08S  Kobbt  Dossil  >• 

JOVMBBJOX  MULLIOK  ... 

[L  I..  B^ scale, 868:  ICLR.^ 

^  CitU    ^ 


dvre  Code,  1859,  #.  2—8mit  to  enforce  H^^^ 
after  euit  in  whidk  money^Ueree  has  been  ^^^ 
—  B  sued  on  a  bond  to  recover  its  amonnt  tfB 
to  enforce  a  mortgage  lien.  He  obftamed  odI;  * 
money-decree  on  the  26th  of  August  1871.  I>»^ 
also  held  a  decree  against  the  tame  debtor*  ^^ 
a  port!  n  of  the  piopoty  which  had  been  m^vM  ° 
the  pUuntifTs  mortgage  to  be  brought  to  ^  .^ 
instituted  a  second  suit  on  the  Slst  of  Jaaasry  ni^ 
to  enforce  the  lien.  S^ld  fin  aoonrdaDee  witfc  «• 
opinions  of  Tubbbb,  Oldwtmed,  and  BBOBBirBfl',  •J^ 
Stuabt,  CJ;,  and  Pbabbob,  J,  dissenting)  tt»*_^ 
suit  was  unmaintainable.    Bhao  Siv&h  •.  ^^  ^n 

267. Suit   to  enforce  Uen  ^ 

mortgaged  property— ^>s<  and  eeeoed  * 
gagee9.—ln  1870  M  granted  a  eertain  person  »  '  ^ 
of  a  certain  aamindari  share,  for  a  term  of  £^r^ 
an  annual  rent,  L,  as  the  lessee's  surety,  ^y^^i^d 
ing  a  mouiah  called  A  as  security  for  the  T^^rLm, 
such  rent  In  1871,  X  gave  B  a  bond  for  *J«J^ 
ment  of  certain  moneys,  hypothecating  "'^'f**^:-  is 
security  for  their  payment.  In  1872  ^^  *^^ 
1873,  M  obtuned  a  decree  in  the  ^^f^^^ 
against  his  lessee  and  Z,  his  surety,  *^  *^ 


[•^ 
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6.  CAUSES  OV  ACIIOIS ^continued. 

of  rent.  In  ezecation  of  the  decree  of  1872>  Jf  caused 
I/u  rights  and  interests  in  mouzah  A  to  be  pnt  np  for 
sale,  and  purchased  them  himself.  In  1874  B  sued 
Ii  and  M  to  enforce  his  lien  on  monzah  A.  M 
defended  this  suit  on  the  ground  that  he  was  the 
holder  of  a  prior  lien  on  the  property.  The  Court 
gave  B  a  decree  in  1876,  holding  that  he  was  entitled 
to  an  order  for  the  sale  of  the  property,  but  that  it 
would  be  competent  to  If  to  sue  to  enforce  his  lien; 
and  that,  when  he  did  so,  the  purchaser  under  B'% 
decree  would  have  the  option  of  <iischargin^  the  first 
incumbrance.  The  property  was  accordingly  put  up 
for  sale  in  execution  of  ^'s  decree,  and  was  purchased 
hj  B  himself.  In  1876  M  sued  L  and  B  to  enforce 
hu  lien  on  the  property,  claiming  to  recover  by  the- 
sale  thereof  the  amount  of  the  arrears  of  rent  awarded 
by  the  decrees  of  1872  and  1873,  to»:ether  with  the 
costs  awarded  him  in  the  Bevenne  Court,  and  interest. 
Beld^  affirming  the  judgment  of  Stuast.  C.J.,  that 
the  decree  of  1876  did  not  preclude  M  from  claim- 
ing to  enforce  his  lien  on  mousah  A,  nor  was  his  claim 
affected  by  the  circumstance  that  he  had  brought  to 
sale  in  execution  of  the  decree  of  the  Revenue  Court 
the  rights  and  interest  of  L  in  that  mousah.  All  that 
was  then  sold  was  the  equity  of  redemption,  which 
was  sold  to  satisfy  the  money-decree  held  by  M,  No 
doubt,  the  proceeds  of  the  sale  would,  after  satisfac- 
tion of  the  costs  of  the  decree,  go  pro  tonio  to 
the  satisfaction  of  the  sums  secured  by  the  first 
incumbrance,  but  M,  by  selling  in  execution  the 
mortgagor's  equity  of  redemption*  did  not  foi^go  his 
incumbrance.  Held  also  that  M  could  not  enforce 
his  lien  for  the  recovery  of  the  costs  incurred  by  him 
in  the  Revenue  Courts,  as  the  surety-bond  did  not 
provide  for  the  payment  of  such  costs;  that  he 
could  enforce  his  lien  f  c.r  the  recovery  of  interest,  as 
that  bond  did  provide  for  the  payment  of  interest ; 
and  that  the  moneys  realised  by  the  sale  of  the 
equity  of  redemption  of  the  property  in  the  execution 
of  the  Revenue  Court's  decree  of  1872  "must  be 
applied,  in  the  fin»t  place,  in  satisfaction  of  the  costs 
of  the  suit  in  which |that  decree  was  made,  and  then 
in  satisfaction  of  the  arrear  sued  for  in  that  suit,  or 
the  bslance  of  that  arrear,  and  of  the  arrear  sued  for 
in  the  second  suit,  with  interest  at  the  rate  agreed 
upon  in  the  surety -bond  from  the  data  of  the  accrual 
of  those  arrears  until  realisation.  Babvlal  v.  Ishbi 
Passad  Kasaib  SnrGH      .    I.  Ii.Bs  2  AIL,  682 
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Suit  for  pOB868Sion~^^r0e< 


mvnt  not  to  appeal — Suit  for  possf won  in  terms  of 
agreement. — A,  having  sued  B  for  possession  of  a 
piece  of  land  and  obtained  a  decree  for  possession  of 
portion  only,  entered  into  an  agreement,  by  the  terms 
of  which  he  was  to  take  a  gr«»ater  part  of  the  land 
than  he  was  entitled  to  under  the  decree  upon  the 
condition  that  he  (A)  should  not  prefer  an  appeal, 
and  that,  in  the  event  of  his  doing  eo,  the  whole  land 
claimed  in  the  suit  should  become  the  property  of  B, 
In  contravention  of  this  agreement,  A  appealed  and 
.obtained  a  decree  for  possession  of  the  entire  piece  of 
land,  whereupon  B  instituted  a  suit  claiming  to  have 
possession  of  the  same  in  terms  of  the  agreement. 
Seld  that  the  agreement  was  viUid»  although  its 
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effect  was  practically  to  render  the  former  suit 
inoperative,  and  further,  that  the  previous  suit  between 
the  parties  was  no  bar  to  ^'s  suit,  a  new  cause  of  action 
having  arisen  upon  the  breach  of  the  agreement. 
Jati  Rax  Talukhdab  v.  Dasb  Bam  Eolita 

[8  C.  Ii.  R,  674 
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Damages— Ct«t7    Procedure 


Code  (Act  XIVofl882J,  e*.  13,  43.— In  September 
1886  the  plaintiff  sued  in  a  Mansifs  Court  certain 
defendants  for  pf  ssession  of  one  bigha  of  land,  and 
for  damages  for  the  cutting  and  carrying  of  certain 
paddy  from  such  land  on  the  23rd  December  1886. 
This  suit  was  dismissed  on  the  ground  that  no  dispos- 
session had  taken  place,  the  ^intiff  being  referred 
to  a  Small  Cause  (kmii  for  his  damages.  No  appeal 
was  made  against  this  decision.  In  March  1887  the* 
plaintiff  sued  these  defendants  in  the  Munsif 's  Court 
for  possession  of  6  bighas  6  cottahs  of  land  and  for 
mesne  profits,  and  obtuned  a  decree  for  possession  of 
8  bighas  6  cottahs  of  land  with  mesne  profits; 
possession  of  the  one  bieha,  the  subject  of  the  suit 
of  1886,  bemg  included  in  the  3  bighas  6  cottahs 
decree.  He  subsequently  sued  the  same  defendants 
in  a  Small  Cause  Court  for  damages  for  the  paddy 
cut  and  carried  on  the  23rd  December  1885.  Held 
that  such  suit  was  not  barred  by  either  s.  13  or  s.  43 
of  the  Civil  Procedure  Code.  Kahabebb  SiKan  «• 
Rambhajjan  Sha        •      L  Ij.  R»  16  Calo.,  645 
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Suit   on  judgment  in   a 


I9ative  territory— Ctrt/  Procedure  Code,  »,  12— 
Jhanei  and  Morar  Act  (XVU  of  1886),  #.  8— 
Decree  wade  in  British  India — Cesaion  of  territory 
to  British  Qovemment  pending  suit,  —  Prior  to  the 
cession  of  the  town  of  Jhansi  to  the  British  (govern- 
ment, plaintiff  had  instituted  a  suit  in  the  Subah's 
Court  in  the  Gwalior  State  on  a  judgment  of  the 
British  Court  in  Jhansi  district.  After  the  cession, 
the  suit  was  made  over  for  trial  to  the  Court 
of  the  Assistant  Commissioner  of  the  Jhann  district. 
The  suit  was  dismissed  by  the  first  Court  as  barred  by 
s.  13  of  the  Code  of  Civil  Procedure,  but  remanded 
by  the  lower  Appellate  Court  for  trial  on  the  merits. 
mid  that  the  recital  in  Part  II  of  Act  XVII  of 
1886  shows  that  it  was  intended  that  suits  pending  in 
the  Courts  of  the  Gwalior  State  prior  to  the  cession  of 
the  town  of  Jliansi  to  the  British  Government  should 
be  continued  in  the  Courts  of  the  Jhansi  district 
after  the  cession  thereof ;  therefore  the  present  suit 
which,  if  it  had  been  originally  instituted  in  a  Court 
of  British  India,  could  not  have  been  maintained, 
being  an  action  on  a  judgment  of  a  Court  of  British 
India,  was  a  good  and  maintainable  action  in  the 
Court  where  it  was  instituted,  and  is  to  be  deemed  to 
be  a  properly  instituted  suit  to  which  in  other  respects 
the  law  of  the  Courts  of  British  India  may  now 
be  applied.  Kinsf  v.  Hoars,  13  M.  ^  W„  604 :  14 
Z.  J,  Ex.,  29,  referred  to  as  illustrating  the  distinc* 
tion  between  an  original  cause  of  action  founded 
upon  a  judgment  recovered  on  the  origiral  cause 
of  action.    SALOin  v.'HabLal 

[I*  I<*  B.,  10  AU.,  617 
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one  of  ."the  joint  and  several  piomiflon  without 
tatiflfrtction  is  no  bar  to  a  suit  against  another,  the 
present  snit  was  not  barred  by  the  decree  obtained  in 
the  suit  of  1877.  ^utAoo  Lall  Chotodhry  ▼.  Shoukee 
Zall,  10  B,  X.  jB.,  200,  and  Hemendro  Coomar 
Mullieh  T.  Majendro  Lall  Moonthee,  I,  X.  J2.,  S 
Cale,,  859,  distinguished.    Dntrsrur  SiwaH  v,  Shax 

SOONDBB  MiTTBS 

[L  I..  B..  6  Calo.,  891:  4  O.  I..  R,  601 

8e€  DHABiix  SnraH  9.  Akoait  Laix 

[L  Ij.  B.»  21  A1L»  801 


98L 


J  %d  g memt 


against  one  eo-shafer,  Effect  of,  on  interest  of  other 
eo-eharere — Code  of  Civil  Procedure  (Act  X  of 
1S77J,  #.  13,  expln,  (BJ— Repeal,  Effect  0/.— Expln. 
5  to  s.  18  of  the  Code  of  Civil  Procedure  would 
not  make  a  judgment  obtained  in  a  suit  against 
one  co-sharer  binding  on  another  co-sharer  no  party 
to .  such  suit  in  respect  of  the  right*  enjoyed 
in  common  by  such  co-sharers  in  their  common 
property.  Nor  could  such  explanation  be  applied 
to  a  case  instituted,  or  the  judgment  delivered  in 
such  case,  during  the  time  when  the  old  Code  of  Civil 
Procedure  was  in  force.  Hazib  Oazi  v.  SoNAMOirBi 
DA88B1      L  Ij.  B.,  6  Calo.,  81 :  6  C.  Ij.  R,  616 


26a 


Suit  on   mortgage— i2f>A^ 


of  mortgagee  to  exercise  another  remedy  after 
obtaining  decree  for  sale, — A  mortgagee  can  resort 
to  all  his  remedies  on  the  mortgage  at  the  same  time, 
and  is  not  estopped  in  an  action  on  the  covenaot  to 
pay  the  mortgage-money  by  the  fact  of  his  having 
obtained  a  decree  for  sale.  MAOKurKov  e.  OuNirBS 
ChuhdibDbt  .    llnd.  Jor.y IT.  a, 870 


96a 


Civil      Proes' 


dure  Code,  1859,  s,  2 --Suit  to  set  aside  sale  under 
mortgage'decree — Subsequent  suit  to  deelmre  pro* 
fortg  liable  to  sate,—  CerUun  property  having  been 
■old  in  execution  of  a  money-decree  against  the 
representative  of  a  mortgagor,  a  suit  was  instituted 
and  a  decree  obtained  settinif  aside  the  sale  as  being 
that  of  land  in  which  the  mortgagor  had  no  interest. 
The  holders  of  the  original  money-decree  then  again 
brought  a  suit  to  obtain  a  declaration  that  the  said 
property  was  liable  to  be  sold  in  satisfaction  of  the 
said  decree.  Beld  that,  the  matter  in  issue  having 
been  heard  and  determined  by  a  Court  of  competent 
jurisdiction,  the  suit  was  barred  by  a  2,  Act  VIII  of 
lfe'59.     KuTUB   Chuitdbb   Paul    Cbowdhbt     v. 

IiVOKHEB  MOHEB  Dabbb        »  .     9  W.  B.,  800 

Taking  moneg* 


decree  on  mortgage — Segisfration  A/ft,  Xi  of  1866, 
s,  6S — Suit  on  morigage*bond,*^A  proceeding  under 
s.  68  of  Act  XX  of  1866  was  a  suit  of  a  civil  nature 
within  the  moMningof  s.1,  Act  VIII  of  185P,  indepen- 
dently of  any  peculiarities  in  the  special  procedure  to 
be  adopted.  Therefore,  where  a  creditor  had  resorted 
to  the  summary  procedure  provided  by  s.  58,  and  had 
recovered  a  portion  of  his  claim  in  execution  of  the 
decree  so  obtained,  a  regular  suit  subsequently 
brought  to  enforce  his  remecUes  on  the  bond>  giving 
the  defendant  credit  for  the  amount  iJready  recovered^ 
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was  barred  by  s.  2,  Act  VIII  of  1859.     EVAX 

MoUTAZOODBEir    MaHOHBB    «.    BAJOOOICAB    D038. 
HABAV   CbUIVDBS  GhOSB  r.  DlNOBXTBDHOoBOSB 

[14  B.  I..  B.,  F.  B..  408 :  28W.B,187 

MOTHOQBA   MOHUN   BOT  ChOWDBBT  V,  PlABII 

MoHxm  Shaha  .         .  .  28  W.  B.,  844 

But  see  Utbbttb  Nabatav  Chowdbbt  v.  CHiiTBi 
Raba  Gupta     •  .    8B.Ii.B«,  Ap.»M 

S.  C.  OOTBBirB  NABAIB  CHOWDHBT  «.  CBlTTBi 

Bboka  Goopta  .        •        .        .    17  W.  B.,  154 

where  it  waa  held  that  a  regular  suit  will  lie  for 
a  declaration  that  property  mortgaged  by  a  bond  od 
which  a  simple  money-decree  had  been  obtained  bj 
the  mortgagee  under  the  provisions  of  Act  XX 
of  1866  continues  liable  for  the  decree,  though  in  the 
hands  of  a  third  person. 
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CivU    JProif 


dure  Code,  1869^  s,  2— Suit  on  mortgage-hini— 
MegiHration  Act,  1866,  e.  58.— A,  having  a  simple 
mortgage-bond,  which  was  specially  registered*  ob> 
tained  a  summary  decree  under  the  jgrovisioos  of  the 
B^istration  Act,  and  attached  the  lands  nnder  matt- 
gage  to  him.  Prior  to  A's  decree,  these  lands  hid 
been  attached  by  other  creditors,  and  subsequently  to 
A'b  decree  they  were  sold  to  B,  After  such  sale  X 
nnder  Ms  attachment,  sold  the  right,  title,  and  interoi 
of  the  mortgagor,  which  he  himself  purchased.  A  nov 
sued  the  mortgagor  and  B  to  enforce  his  mortgsg^ 
lien  against  the  mortgaged  properties.  Eeld  tbsti 
according  to  the  decision  of  Eman  MomtatooddH^ 
Mahomed  v.  Rtfjcocwuir  Doss,  14  B.  X.  B.,  4c/9,ti» 
suit  should  be  dismissed.    Doss  Mohby  Possbi  v. 

JONMBVJOT  MULLIOK  * 

[L  Ij.  B.,  8  Calo.»  868  :  1  C.  Ii.  B,  446 

CivU     Pfwe- 


dmre  Code,  1859,  s,  2— Suit  to  enforce  lien  on  hoti 
after  suit  in  which  moneydeoree  has  been  ohiaitd' 
—  B  sued  on  a  bond  to  recover  its  amoimt  tnd 
to  enforce  a  mortgage  lien.  He  obtained  only  • 
money -decree  on  the  26th  of  August  1871.  I>»  ^ho 
also  held  a  decree  against  the  same  debtor,  csnicd 
a  parti  n  of  the  property  which  had  been  included  in 
the  plaintiff's  mortgage  to  be  brought  to  sale.  B 
instituted  a  second  suit  on  the  21st  of  January  1873, 
to  enforce  the  lien.  H^ld  (in  acoordanoe  with  the 
opinions  of  TVBHBB,  0iJ>TiB£D,  and  Bbodhubst,  //t 
Stvabt,  C,J,,  and  Pbabbon,  J,  dissenting)  that  the 
suit  was  unmaintainable.    Bhao  SnraH  9.  Hrr  Ri< 


267. 


Bait   to  enforce  lien  on 


mortgaged  property  ~jPtV«^  and  second  mort- 
-gagees.^Va  1870  M  granted  a  certain  person  a  IcsM 
of  a  certain  samindari  share,  for  a  term  of  years,  si 
an  annual  rent,  L,  as  the  lessee's  surety,  hypothecat- 
ing a  mousah  called  A  as  security  for  the  payment  of 
such  rent  In  1871>  X  gave  B  a  bond  for  the  p»y 
ment  of  certain  moneys,  hypothecating  mouiah  A  tf 
security  for  their  payment.  In  1872  and  again  in 
1873,  M  obtained  a  decree  in  the  Bevenue  Coait 
against   his  lessee  and  X»  his  surety,  for  arresi* 
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of  rent.  In  execution  of  the  decree  of  1872,  Jf  caused 
I/b  rights  and  interette  in  mouzah  A  to  be  pat  up  for 
■ale,  and  purchased  them  himself.  In  1874  B  sued 
X  and  M  to  enforce  his  lien  on  mousah  A.  M 
defended  this  suit  on  the  ground  that  he  was  the 
holder  of  a  prior  lien  on  the  property.  The  Court 
gave  B  a  decree  in  1876,  holding  that  he  was  entitled 
to  an  order  for  the  sale  of  the  property,  but  that  it 
would  be  competent  to  If  to  sue  to  enforce  his  lienj 
and  that,  when  he  did  so,  the  purchaser  under  B'9 
decree  would  have  the  option  of  <iischarginfr  the  first 
incumbrance.  The  property  was  accordingly  put  up 
for  sale  in  execution  of  ^'s  decree,  and  was  purchased 
by  B  himself.  In  1876  M  sued  L  and  B  to  enforce 
his  lien  on  the  property,  claiming  to  recover  by  the- 
sale  thereof  the  amount  of  the  arrears  of  rent  awarded 
by  the  decrees  of  1872  and  1873,  together  with  the 
costs  awarded  him  in  the  Bevenue  Court,  and  interest. 
Seld,  affirming  the  judgment  of  Stuast.  CJ.,  that 
the  decree  of  1876  did  not  preclude  M  from  claim- 
ing to  enforce  his  lien  on  mouzah  A,  nor  was  his  claim 
affected  by  the  circumstance  that  he  had  brought  to 
sale  in  execution  of  the  decree  of  the  Bevenue  Court 
the  rights  and  interest  of  L  in  that  mouzah.  All  that 
was  then  sold  was  the  equity  of  redemption,  which 
was  sold  to  satisfy  the  money-decree  held  by  M,  No 
doubt,  the  proceeds  of  the  sale  would,  after  satisfac- 
tion of  the  costs  of  the  decree,  go  pro  tonto  to 
the  satisfaction  of  the  sums  secured  by  the  first 
incumbrance,  but  M,  by  selling  in  execution  the 
nnyrtgagor's  equity  of  redemptioD*  did  not  forego  his 
incumbrance.  Meld  also  that  M  could  not  enforce 
his  lien  for  the  recovery  of  the  costs  incurred  by  him 
in  the  Bevenue  Courts,  as  the  surety-bond  did  not 
provide  for  the  payment  of  such  costs;  that  he 
could  enforce  his  lien  for  the  recovery  of  interest,  as 
that  bond  did  provide  for  the  payment  of  interest ; 
and  that  the  moneys  realized  by  the  sale  of  the 
equity  of  redemption  of  the  property  in  the  execution 
of  the  Bevenue  Court's  decree  of  1872  "must  be 
applied,  in  the  firbt  place,  in  satisfaction  of  the  costs 
of  the  suit  in  which  (that  decree  was  made,  and  then 
in  satisfaction  of  the  arrear  sued  for  in  that  suit,  or 
the  balance  of  that  arrear,  and  of  the  arrear  sued  for 
in  the  second  suit,  with  interest  at  the  rate  agreed 
upon  in  the  surety-bond  from  the  data  of  the  accrual 
of  those  arrears  until  realization.  Babvlal  v.  Ishbi 
Pa£8aj>  Kasaib  SmGH     .    I.  Ia.Bi,  2  All.,  582 


268. 


Bait  for  poBB68Bion~^^r«e< 


mvnt  not  to  appeal — Suit  for  poeeeeeion  in  terms  of 
agreement, — A,  having  sued  B  for  possession  of  a 
piece  of  land  and  obtained  a  decree  for  possession  of 
portion  only,  entered  into  an  agreement,  by  the  terms 
of  which  he  was  to  take  a  gmater  part  of  the  land 
than  he  was  entitled  to  under  the  decree  upon  the 
condition  that  he  (A)  should  not  prefer  an  appeal, 
and  that,  in  the  event  of  bis  doing  eo,  the  whole  land 
claimed  in  the  suit  should  become  the  property  of  B. 
In  contravention  of  this  agreement,  A  appealed  and 
.obtained  a  decree  for  possession  of  the  entire  piece  of 
land,  whereupon  B  instituted  a  suit  claiming  to  have 
possession  of  the  same  in  torms  of  the  agreement. 
Seld  that  the  agreement  was  vi^d,  although  its 
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6.  CAUSES  OF  ACnO^—ifoncluded. 

effect  was  practically  to  render  the  former  suit 
inoperative,  and  further,  that  the  previous  suit  between 
the  parties  was  no  bar  to  B*»  suit,  a  new  cause  of  action 
having  arisen  upon  the  breach  of  the  agreement. 
Jati  Bau  Taluxhdab  v.  Dabs  Bam  Eolita 

[8  C.  I..  R,  674 


269. 


Damages — Civil   Procedure 


Code  (Act  XIV  of  1882),  ie.  13,  43.— In  September 
1886  the  plaintiff  sued  in  a  Mansifs  Court  certain 
defendants  for  pf  ssession  of  one  bigha  of  land,  and 
for  damages  for  the  cutting  and  carr.Ying  of  certain 
paddy  from  such  land  on  the  23rd  December  1886. 
This  suit  was  dismissed  on  the  ground  that  no  dispos- 
session had  taken  place,  the  ]^intiff  being  referred 
to  a  Small  Cause  Court  for  his  damages.  No  appeal 
was  made  against  this  decision.  In  March  1887  the  • 
plaintiff  sued  these  defendants  in  the  Munsif 's  Court 
for  possession  of  6  bighas  6  cottahs  of  land  and  for 
mesne  profits,  and  obtuned  a  decree  for  possession  of 
8  bighas  6  cottahs  of  land  with  mesne  profits; 
possession  of  the  one  bieha,  the  subject  of  the  suit 
of  1886,  being  included  in  the  3  bighas  6  cottahs 
decree.  He  subsequeutly  sued  the  tame  defendants 
in  a  Small  Cause  Court  for  damages  for  the  paddy 
cut  and  carried  on  the  23rd  December  1886.  Held 
that  such  suit  was  not  barred  by  either  s.  13  or  s.  43 
of  the  Civil  Procedure  Code.  Mahabbbb  SiKan  v. 
Baxbhajjan  Sha        •      L  !•.  B.,  16  Calo.,  646 


270. 


Suit  on  judgment  in  a 


I9ative  territory— CtriV  Procedure  Code,  e,  12— 
Jhanei  and  Morar  Act  (XVU  of  1886J,  e.  8— 
Decree  made  in  British  India — Cession  of  territory 
to  British  Ootemment  pending  suit,  —  Prior  to  the 
cession  of  the  town  of  Jhansi  to  the  British  (govern- 
ment, plaintiff  had  instituted  a  suit  in  the  Subah's 
Court  in  the  Gwalior  State  on  a  judgment  of  the 
British  Court  in  Jhansi  district.  After  the  cession, 
the  suit  was  made  over  for  trial  to  the  Court 
of  the  Assistant  Commissioner  of  the  Jhansi  district. 
The  suit  was  dismissed  by  the  first  Court  as  barred  by 
s.  18  of  the  Code  of  Civil  Procedure,  but  remanded 
by  the  lower  Appellate  Court  for  trial  on  the  merits. 
Held  that  the  recital  in  Part  II  of  Act  XVII  of 
1886  shows  that  it  was  intended  that  suite  pending  in 
the  Courts  of  the  Gwalior  State  prior  to  the  cession  of 
the  town  of  Jliansi  to  the  British  Government  should 
be  continued  in  the  Courts  of  the  Jhansi  district 
after  the  cession  thereof ;  therefore  the  present  suit 
which,  if  it  had  been  originally  instituted  in  a  Court 
of  British  India,  could  not  have  been  maintained, 
being  an  action  on  a  judgment  of  a  Court  of  British 
India,  was  a  good  and  maintainable  action  in  the 
Court  where  it  was  instituted,  and  is  to  be  deemed  to 
be  a  properly  instituted  suit  to  which  in  other  respecte 
the  law  of  the  Courts  of  British  India  may  now 
be  applied.  King  v.  Hoare,  18  M,  i;  JT.,  604 :  14 
Z.  J,  JSx.,  29,  referred  to  as  illustrating  the  distinc* 
tion  between  an  original  cause  of  action  founded 
upon  a  judgment  recovered  on  the  origiral  cause 
of  action.    Saloiti  v.'Hab  Lal 

LI.  Ii.  B.,  10  All.,  617 
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7.  MATTERS  IN  ISSUE. 


97L 


Beasons   for   decision-- 


Ssioppel  by  former  judgment— Final  decision  of 
tame  question,— A  party  to  a  Bult  is  not  estopped, 
merely  bv  the  reasons  which  a  Jndge  may  give  for 
his  decision.  In  order  to  make  out  that  a  decisioa 
in  a  former  suit  is  an  estoppel,  it  must  be  established 
that  the  same  identical  question  has  been  formally 
nised  and  finally  decided.  Nuokkdub  Nabain  v, 
BuamoONATH  Kabaut  Det      .    W.  B.,  1864, 20 


272. 


Collateral  mat' 


iers, — Such  matters  only  as  are  decided  between  the 
parties  by  the  decree  in  the  suit  ought  to  be  treated 
as  binding  against  them  in  subsequent  litigation. 
No  part  of  the  reasoning  on  the  findings  of  facts 
which  have  induced  the  Court  to  come  to  its  decision 
is  binding  as  between  the  parties  further  than  for 
^the  purposes  of  the  particular  decision.  Aukhil 
*  Cettvdxb  Mookssjbb  r.  Shib  Nabain  Ghosb 

[15  W.  B.,  627 

HuBO  Dobs  Dostbdab  r.  HrBo  Pbia 

[21  W.  B.,  80 

BAVABAMI    PaDEITATOHI    r.    TlBABAia    Padbiy- 

ATOBi 8  Mad.,  272 


278. 


Opinions  not  material  to 


decision— Ciri7  Procedure  Code,  1S77,  s,  IS  — 
Judgment — Decree, — In  order  to  see  whether  a  ques- 
tion is  ** res  judicata**  within  the  meaning  of 
s.  13  of  the  Code  of  Civil  Procedure,  the  former 
decree  and  the  questions  dedded  thereby  must  alono 
be  considered.  The  words  in  s.  13  of  the-  Code  of 
Civil  Procedure,  **  has  been  heard  and  finally  decided 
by  such  Court/'  do  not  apply  to  an  opinion  expressed 
in  the  judgment  on  other  issues  not  material  for  the 
purpose  of  the  decree,  though  properly  determined 
under  s.  201  of  the  Code  of  Civil  Procedure  by  the 
Court  of  first  instance.  Niamut  Khan  v.  Fkadu 
JBuldia,  L  L,  S;S  Calc,  819,  and  Lachman  Singh  v. 
Mohan,  I.  L,  22.,  2  AIL,  497,  dissented  from. 
Dbtabakonda  Nabab  Avsca  r.  Dbyabaeonda 
Eavata  .     I.  L.  B.,  4  Mad.,  184 


274. 


Decree  not  in  conformity 


with  judgment—  Civil  Procedure  Code,  1S82, 
s.  IS — Omission  to  make  reservation  in  decree 
though  in  judgment, — It  is  by  the  decree  and  not  by 
the  judgment  that  a  question  of  res  judicata  must  be 
decided.  In  1881  a  sued  K  and  others  claiming  a 
declaration  of  his  title  to  certain  land  and  an  injunc- 
tion against  interference  with  his  possesaion.  K 
claimed  part  of  the  land  by  purchase  from  M,  The 
Munsif  decreed  for  A,  and  this  decree  was  confirmed 
on  appeal  by  the  District  J  udge,  but  in  his  judgment 
the  District  Judge  recorded  that  K's  claim  was  not 
adjudicated  upon,  and  that  he  should  bring  a  fresh 
suit  if  he  had  any  claim.  lu  1883  K  sued  ^  to  re- 
cover the  land,  which  he  claimed  by  purchase  from  M. 
A  pleaded  that  the  claim  was  res  judicata  by  virtue 
of  the  decree  in  the  former  suit.  The  District  Munsif 
and,  on  appeal>  the  District  Judge  hsld  that  the  claim 
was  not  res  judicata,  and  decreed  for  K,  Held,  on 
appeal  to  the  High  Coirt,  that  as  no  reservation  was 
inade  in  the  decree  of  K*%  right  to  bring  another  suit, 


278. 


Ohjeeii 


o»s 


respondent  to  decree  — Civil  Procedure  Code^  i«^ 
ss.  13,  540, 561,  684.  -In  a  suit  to  obtain  I»*f^^ 
certain  property,  and  to  set  aside  a  deed  <*^^^.*^ 
of  endowment  (wakfnama),  on  the  ground  **** . 
defendant  had  fraudulently  obtained  its  «^^°!j5 
the  defendant  pleaded  (i.  that  the  deed  ''*'  *  ^ 
one,  and  (ii)  that  she  was  in  possession  of  ^^^ 
perty  in  satisfaction  of  a  dower-debt,  and  her  p*^ 
sion  could  not  be  disturbed  so  long  «  *?*  ^ 
remamed  unsatisfied.  The  Court  of  fi'*.  1J*TS 
held  that  the  deed  was  valid,  but  that  the  dcfen^ 
was  entitled  to  remain  in  possession  of  the  F°J\jJ 
till  her  dower-debt  was  satisfied  and  the  Court  j*^^ 
a  decree  which  merely  dismissed  the  *^**!  ^^peil 
embodying  the  finding  as  to  the  deed.  ^*;]^ 
by  the  plaintiff  to  the  District  Judge,  the  a««°"^ 
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the  plea  of  res  judicata  was  good,  but  that,  under  tl< 
circumstances,  an  opportunity  should  be  given  to  I 
to  apply  to  the  District  Conrt  to  bave  the  deem  z 
the  former  suit  brought  into  conformity  with  tk 
judgment.  This  having  been  done,  the  decree  of  t^ 
lower  Courts  was  confirmed.    Ayai^  r.  Kufft 

[I,  I..  B.,  8  Mad,  77 

276. Finding  in  judgment  no5 

embodied  in  deoree^— 6'<itf  for  euhamcemewt  tj 
rent— rCivil Procedure  Code  (Act  X  ofl%71)>9.\l 
— N  brought  a  suit  against  P  for  enhancement  d 
rent.'  P's  defence  was,  first,  that  no  v/o^ci  d 
enhancement  had  been  given  \  second)  j,  that  the  rot 
was  not  enhanceable>  as  he  and  his  predeccison  h 
title  had  held  it  at  a  fixed  rent  from  the  date  of  ^ 
permanent  settlement.  The  suit  was  dismiised  c 
the  ground  that  no  notice  had  been  given ;  hot  tK' 
Munsif  stated  in  his  judgment  that  he  coosida^^ 
the  rent  enhanceable,  because  he  did  not  belieTeis 
the  genuineness  of  the  documentary  evidoicf  '^ 
duced  by  P.  The  decree  merely  ordered  that  tfc« 
suit  should  be  dismissed,  the  portion  of  the  JQ#- 
ment  as  to  the  enhanceability  of  the  rent  notjwi^ 
embodied  in  the  decree.  P  therefore  had  do  ^ 
of  appeal  against  that  portion  of  the  judgment.  ^ 
a  subsequent  suit  by  A  against  P  for  enhanceofji 
of  rent  of  the  same  tenure,— iT^Zii  that,  on  the  rde 
laid  down  by  the  Privy  Coundl  in  Sootyeemot^ 
Dag  -e  v.  Suddanund  Mohapalter,  12  B.  L,  E^  ^ 
and  Krishna  Behari  Bog  T.  Bunwari  Loll  *^ 
/.  L.  B.,  1  Calc,  144,  P  was  precluded,  by  w 
decision  in  the  former  suit,  from  denying  ih^  ^  ^ 
rent  of  the  tenure  was  euhanceable,  although  ^ 
decision  on  that  point  was  not  embodied  in  ^ 
decree.  The  material  findings  in  each  case  gboaw  « 
embodied  in  the  decree,  and,  if  they  are  not,  ito^ 
cumbent  on  the  parties,  to  avoid  their  being  toa» 
by  decisions  against  which  they  have  no  right  of  «?• 
peal,  to  apply  to  amend  the  decree  in  accordance  ^^ 
the  judgment.    Niamut  Khak  r.  Phapv  Bcij>u 

[I,  I- B.,  6  Calc,  SW 

S.  C.  NLiMUT  Ehak  r.  Bhaptt  Bitldu    _  ^^ 

But  see  EuN  Bahadub  Sihqh  «.  LircHO  Kobb 
[I.  L.  IL,  11  Oalc,  801 :  I*.  B..  12  L  A.,  *» 
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filed  objections  under  b.  561  of  the  Civil  Procedare 
Code  in  r^ard  to  the  first   Coui-t's  decisioa  th-it  the 
deed  of  endowment  was  invalid.     The  Jndge   dis- 
miwcd  the  plaintiff's  appeal,  affirming  the  finding  as 
to  dower,  and>  refasing  to  decide  the  qnestion  of  the 
validity  of  the  deed  as  being  unnecessary  for  dis* 
pofal  of  the  cUum,  disallowed  the  defendant's  objec- 
tions.    The  defendant  appealed  to  the  High  Court. 
Beld  by  the  Full  Bench  (Oldfibld  and  Mahkood, 
JJ„  dissenting)  that  if  a  decree  is,  upon  the  face  of 
it,  entirely  in  favour  of  a  party  to  a  suit,  such  decree 
being  the  thing  which  by  law  is  made  appealable, 
and  nothing  else,  that  party  has  no  ris^ht  of  appeal 
therefrom.    If»  in  the  judgment  of  which  such  de- 
cree is  the  formal  expression,   findings  have  been 
recorded  upon  some  issues  against  that  party  and  he 
desires  to  hare  formal  effect  given  to  them  by  the 
decree,  so  as  to  allow  of  his  filing  objections  thereto 
under  s.  561  of  the  Civil  Procedure  Code  or  of  ap- 
pealing therefrom  under  s.  540,  he  must  take  steps 
under   s*  206  to  have  the  decree  properly  brought 
into  conformity  with  the  judgment,  so  that  there  m^y 
be  matter  on  the  face  of  it  to  show  that    some- 
thing has  been  decided  against  him ;  but  if  he  fails  to 
take  this  course,  the  de^e,  thoagh  in  general  term^, 
will  stand  good  as  finally  deciding  the  issues  raised  by 
the  pleadings  upon  which  the  ultimate  determination 
of  the  cause  and  the  tiecree  itself  rested.     The  find- 
ings in  a  judgment  upon  matters  which  subsequently 
turn  out  to  be  immaterial  to  the  grounds  upon  which 
a  suit  is  finally  disposed  of  as  to  the  plaintiff's  right 
to  any  portion  of  the  relief  sought  by  him  as  de- 
clared by  the  decree  amount  to  no  more  than  obiter 
dicta,  and  do  not  constitute  a  final  decision  of  the 
kind  contemplated  by  s.  IS  of  the  Civil  Procedure 
Code.      Held  also   that    in  the  present  case  the 
Judge  was  right  in  holding  that  the  question  as  to 
the  validity  or  otherwise  of  the  deed  of  endowment 
was  wholly  immaterial.    The  judgment  of  STBAiasT, 
J,,  in  Laohman  Singh  v.  Mohon,  I.  L.   K.,  2  All., 
497,  approved  and  followed.     Per  Oldfibld,  •7'.,  eojt- 
tra,  that  the  decree,  to  agree  with  the  judgment  and 
fulfil  the  requirements  of  s.  206  of  the  Civil  Proce- 
dure Code,  should  contain  the  material   points  for 
determination  arising  out  of  the  claim  and  material 
for  the  decision  thereon ;  that  if  this  has  not  been 
done,  the  defect  is  a  good  ground  of  appeal,  notwith- 
standing that  the  decree,  on  its  face,  may  be  altogether 
in  favour  of  the  appellant,  and    notwithstanding 
that  he  may  not  have  applied  for  amendment  of  the 
decree  under  s.  206,  or  for  review  of  judgment ;  and 
that,  in  the  present  case,  the  defeat  in  the  decree 
would  afford  a  good  ground  of  appeal.    Per  Mah* 
XOOD,  J„  that  inasmuch  as  the  ptovisions  of  s.  13  of 
the  Civil  Procedure  Code  relate  as  well  to  the  trial 
of  inues  as  to  the  trial  of  suits,  and  in  the  present 
case  the  validity  or  otherwise  of  the  deed  was  a 
matter  directly  and  substantially  in  issue  between 
the  parites,  and  was  adjudicated  upon,  the  finding  of 
the  first  Court  upon  that  issue  was  not  a  mere  obiter 
dietmm,  but  he  would  be  binding  upon  the  defendant 
as  ree  judicata  notwithstan^ng  the  &ct  that  the 
fuit  against  her  was  dismissed  on  the  ground  that  she 
held  possession  of  the  property  in  lieu  of  dower ;  that 
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7.  MATTERS  IN  ISSUE  -  continued. 
whatever  has  the  force  of  ret  judicata  is  necessarily 
appealable  ;  that  the  word  "  from  "  as  used  in  s.  540 
or  s.  58 1.    and  the*  expression   "objection    to  the 
decree "  in  s.  561  refer  not  only  to  matters  exiating 
upon  the  face  of  the  decree,  but  iJso  to  those  which 
should  have  existed,  but  do  not  exist  there;  and  that 
the  defendant  in  the  present  case  was  aggrieved  or 
injured  by  the  omisdou  in  the  decree  of  the  first  Court, 
and  was  therefore  entitled  to  file  objections  to  it,  and, 
for  the  samereas'n,  to  appeal  to  the  High  Coort  from 
the  decree  of  the  lower  Appellate  Court.    Also  per 
Mahxood,  «r.,  that  it  was  doubtful    whether  the 
reliefs  contemplated  by  ss.  206  and  623  were  open 
to  the  defendant ;  but  that,  even  conceding  that  she 
ought  to  have  songht  her  remedy  under  either  of 
those  sections,  her  neglect  to  do  so  did  not  make  her 
incapable  of  obtaining  the  same  result  by  the  exercise 
of  her  right  of  appeal.     Anueuyabai  v.  Sakhram 
Pandurang,  L  L,  B.,  7  Bom.,  484;  Man  Singh  v. 
Narayan  Dae,  I,  L,  B.,  1  All,,  480;  Mohon  Lai  v. 
Bam  Dayal,L  L.  B.,  2  AIL,  843;  Nimat  Khan 
V.  Phudu  Buldia  I.  L.  B.,  6  Calc,  319;  and  Pan 
Kooer  v.  Bhagwant  Kooer,  6  N.  W.,  19,  referred  to. 

JAKAITUITNISBA  V.  LUTVUNNISSA 

[I.  L.  B.,  7  AIL,  606 

277.  Incidental  trading— Appeal 

from  favourable  decree. — The  plaintiff  sued  for  a 
declaration  that  certain  lands  were  his,  and  for 
possession  of  them.  Defendant  No.  1  claimed  the 
ownership  of  the  lands ;  defendant  Ko.  2  claimed  to 
be  mortgagee  in  possession.  The  decree  simply  dis- 
missed the  suit ;  but  the  lower  Court  found,  as  a  fact, 
that  the  ownership  of  the  lands  was  in  the  plaintiff, 
although  the  plaintiff  was  not  entitled  to  possession  of 
them  by  reason  of  the  mortgage  to  defendant  No.  2. 
Defendant  No.  1  now  appealed  on  the  ground  that, 
although  the  decree  itself  was  entirely  in  her  favour, 
she  would  be  prejudiced  in  any  future  proceedings  if 
the  finding  of  fact  as  to  the  ownership  of  the  lands 
were  left  unchallenged.  Meldtha.t  the  appeal  would 
not  lie  ;  for  the  decree  is  what  must  be  looked  to  to  see 
what  was  conclusively  decided,  and  there  was  nothing 
in  the  decree  actually  passed  which  the  plalbtiff  could 
afterwards  use  as  ree  judicata  in  his  favour  ;  and  an 
appeal  is  not  admissible  on  any  point  not  having  the 
authority  of  ree  judicata.  An  adjudication  is  only 
conclusive  evidence  of  the  facts  established  therein  or 
properly  tending  thereto  $  hence  from  a  simple  judg- 
ment against  hmi  a  party  cannot  deduce  anything  in 
his  favour  as  ree  judicata,  for  nothing  in  his  favour 
can  have  been  an  essential  element  of  an  adverse 
decree.    Avvbvyabai  v.  Sakhabam  Pavdubano 

[I.  !•.  B.,  7  Bom.,  464 


278. 


Collateral  Issue— DfttmuM; 


for  want  of  notice. — ^Where  a  suit  for  arrefuv  of  rent 
at  enhanced  rates  for  a  certain  year  was  dismissed 
for  want  of  notice,  but  the  Court  also  found  that  the 
pottah  set  up  by  defendant  was  not  genuine, — Seld 
that  the  decision  was  no  bar  to  a  subsequent  suit  by 
the  same  plaintiff  for  arrears  of  rent  at  enhanced 
rates  for  a  subsequent  year.  A  matter  which  is 
directly  adjudicated  upon  by  a  Court  of  competent 
jurisdiction  can  be  treated  as  ree  adjudioata,  but  not 
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mfttten  determiDed  for  collateral  or  incidental  par- 
potes  only.    JARsnrx,  Sxinnbb  &  Co.  r.  Dwabea- 

VATH    CHirOKBBBlTTTT  •         14  W.  R,  412 

279.  Finding  in  for- 
mer 9»iK — A  finding  in  one  snit  to  which  A  was  a 
party  is  no  bar  against  A  in  another  suit,  unless  it  is 
shown  that  the  issue  in  <)nestion  in  the  latter  was 
raised  in  the  former  suit,  and  wa^  a  material  issne  in 
it.    Dahoo  MmimBB  v,  Gopib  Kitnd  J  ha 

[2W.B.,79 

Navah  aliat  Nabaiv  Bao  «.  Jtthna  Babb 

[2Agra^l92 

SALAHHTTiriSSA    EhATOOK  9.   HOHB8H  ChvHDBB 

BoT 16  W.  IB..  86 


280. 


iMiMB  material 


to  right*  ofpartiee. — Any  issne  which  is  material  to 
Ae  rights  of  parties  in  the  matter  of  the  snit  between 
them,  whether  actually  contested  or  not,  shall  not 
afterwards  be  raised  in  a  subsequent  suit  between  the 
same  parties.  Dbokbb  Nvnduk  Bot  «.  Kalbb 
Pbbbhab  ....  8W.  B.,  866 
BA1C800KH  V.  Taba  Sinoh    .        .   8  Agra,  40 


281. 


When  a  Court 


of  competent  jurisdiction  in  deciding  upon  a  parti- 
tular  subject-matter  thinks  it  necessary  to  go  into 
collateral  facts  for  the  purposes  of  its  decision,  its 
opinion  on  those  facts  is  not  oonclusiTely  binding  in 
a  subsequent  suit  which  relates  to  a  different  subject* 
matter.    Mabhoo  Bam  Dbt  «l  Boydohatb  Doss 

[9  W.  R.,  692 


282. 


Civil  Procedure 


Code,  1859,  «.  B—Matter  ineidentallg  in  ieeuB.— 
The  cause  of  action  in  a  snit  cannot  be  mid  to  have 
been  heard  and  determined  in  a  former  judgment, 
unlett  it  was  put  in  issue  and  directly  determined. 
Any  finding  or  observations  merely  bearing  on  such 
isfue  or  any  opinion  incidentally  expressed  cannot  be 
considered  a  finding  upon  the  issue  so  as  to  make  that 
judcrment  a  determination  of  the  cause  of  action 
within  the  meaning  of  Act  VIII  of  1859,  s.  2.     Shib 

NATH  CHATTBBJBB  V,  NXTBO    ElBHBK    ChATTBBJBB 

[21 W.  B.,  189 


Civil  Proeedmre 

Code,  1959,  e.  9— Trial  and  determination  ofiaenee 
unnereeearff  for  dieponal  of  emit. — ^A  Court  of  com- 
petent jurisdiction,  having  tried  and  determined  an 
issue  arising  in  a  suit  on  which  the  suit  might  have 
been  disposed  of,  pnx^eeded  to  try  and  determine 
another  issue  which  also  arose  out  of  the  pleadings* 
but  the  determination  of  which  in  that  suit  was  not 
required  for  its  disposal,  ffe/d  that  such  Court  was 
not  bound  under  the  circumstances  to  refrain  from 
trying  anH  determining  such  last-mentioned  issue,  and  > 
thai  the  trial  and  determination  of  it  could  not  be 
treated  as  a  nullity  and  the  issue  could  not  a?ain  be 
tried  and  determined  in  another  suit.  Mah  Sinoh  «. 
Nabatak  Dab  .  I.  Ij.  B.,  1  AIL,  480 


284. 


'leene    not 


affirme'l  and  denied — "Requitiiet  for  ru  judicata. — 
In  order  to  constitute  the  bar  fit  re » judicata,  it  la 
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7.  HATTEBS  IN  ISSUE— Ma/taMiL 

not  sufficient  merely  that  an  issue  on  the  same  p^ 
should  have  been  raised  in  the  former  suit,  t]ti»3£^ 
that  issue  may  have  been  incidentally  decided ;  but  i: 
must  appear  that  the  matter  referred  to  was  iIM 
by  one  party,  and  either  denied  or  admitted  ozpn^ 
or  impliedly  by  the  other.  Shaka  Chubb  CiATm- 
JBB  r.  Pboboko  Cookab  Sabtikabbb 

[6C.L,B,8S1 

Suittoteta^ 


will—Queetion  ae  to  validity  of  will—S^iifif 
poeeeteion— Cause  of  action.  -C,  a  Hindu  labjirt 
to  the  Mitakshara  law,  adopted  S,  and  aftenwdi 
JS,  and  made  a  will,  whereby,  after  pioriding  fvla 
widow,  the  family  worship,  etc.,  he  made  a  &ms. 
of  his  real  and  personal  property  between  hii  tn 
adopted  sons.    Provision  was  also  made  for  forfeitcn 
by  either  of  the  sons  in  case  they  disputed  the  inllia 
which  event  the  whole  estate  was  to  go  to  the  dtb? 
son.    This  will  was  registered  and  filed  in  the  CoUff- 
tor's  Court.     S  was  subsequently  disowned  hj  C  h^ 
declared  to  have  forfeiteid    his  right  to  inytiiB^ 
under  the  wUL    In  1869  8  brought  a  suit  t^ 
C,  Bt  and  certain  persons  who  claimed  portiooi  d 
the  property  under  deeds  executed  by  C,  to  cvkr 
those  deeds,  to  cancel  the  ^will«  to  set  adde  ^ 
tion  of  B,  and  for  maintenance.     In  this  latt  ^ 
alleged  that  C  had  no  power  to  make  anj  of  t^ 
devises  of  real  estate  contamed  in  the  will,  iniBBs^ 
as  the  whole  estate,  consisting  of  property  inherit 
by  C  and  property  acquired  by  him  fnxn  the  'wei 
'of  such  inherited  property,  was  ancestr^.    Tbe  oal? 
issne  raised  in  that  suit  referring  to  the  will  t* 
whether  it  was  assented  to  by  S.    TfaefintOoBrt 
found  tliat  it  had  been  so  assented  to ;  that  the  i^ 
tion  of  B  was  valid;  and  that  ^s  condaet  jmt^ 
C  in  disinheriting  him:  the  suit  was  9ceoMl 
dismissed.     S  appealed  to  the  High  ConTt,  «o^  ^ 
his  grounds  of  appeal  raised  the  same  oontentioa  u 
before,  ««'«.,  that  the  whole  of  the  real  propert?  *x 
ancestral,  and  therefore  C  had  no  power  todiip^'' 
of  it  without  his  consent.    The  High  CoaiiinlS^ 
varied  the  decree  of  the  first  Court,  and  hddihsttk 
will  must  be  set  aside  so  far  as  it  aif ected  tbe  n^ 
of  ^9  in  the  ancestral  property,  but  that  the  snee^ 
property  only  indnded  that  inherited,  sndtNttiv 
acquired  by  C  with  the  income  of  tbe  inherited  fto- 
perty.     In  a  suit  brought  by  S,  after  the  dot^^ 
B  and  C,  against  B't  widow  and  the  parties  to  th( 
former  suit,  or  thdr  representatives,  to  obfauR  P"*! 
session  of  the  whole  estate  of  Con  thegroQ^^^ 
both  the  inherited  property  and  the  property  ae^ 
from   the    income   thereof   were   anceotnl}-^'^^ 
(reverring  the  decision  of  the  High  Omit)  ^ 
although  the  issue  as  to  the  asMot  of  5  to  the  «^ 
clearly  embraced  only  a  portion  of  thecontn"*'^ 
between  the  parties,  the  Court  had  jnii«ficei<"i' *?. 
indeed  was  bound,  to  decide  whether  or  not  the  *v^ 
was  operative  as  to  all  or  to  any  and  what portioae| 
the  property,  and  that  its  decision  on  that  V^^^ 
binding  on  the  parties.    AceorAng  to  the  g«Be^ 
Uw  relating  to  ree  judicata,  where  a  qnerfjoa  » 
been  necessarily  decided  in  effeet,  tboagb  not otf' 
press  terms,  between  parties  to  a  soit»  they  csb«» 
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TidM  the  Htme  qaesHon  as  betwees  themaelves  in  any 
other  fuit  in  any  other  form.  8.  2,  Act  VIII  of 
1869,  does  not  prevent  the  operation  of  this  general 
law.  'ihe  words  "canse  of  action''  in  that  section 
must  be  constmed  in  reference  to  the  substance 
rather  than  the  form  of  the  action.  Soobjomosxb 
Daisb  «.  SuDDANinn)  Mohapatteb 

[12  B.  Ii.  B.»  P.  C,  804 :  SO  W.  B.,  877 
li.  B.,  I.  A.9  8up.  VoL,  212 

reyennng    the     decision   of   the    High    Conrt   in 
SuDAsinn)  MoHAPATTim  «.  Soobjoxovbi  Dbbsb 

[8  W.  B.,  466 
and  on  review  .        •  IIW.B.,  486 


286. 


Suit  hy  Cfor 


m€4»€  profits  of  land  as  devisee  under  will  of  A — 
Will  held  talid  and  C*s  elaim  allowed — Appliea- 
iion  Iff  C  as  legal  representative  of  A  for  exeeu* 
tion  of  decree  obtained  hy  A — Question  of  vali' 
dity  of  will  again  raised. — A  obtained  a  decree 
against  B  for  possession  of  certain  land,  and  then 
died.  Therenpon  C  applied  for  exeontion  of  the 
decree  ^  A*n  lefral  representative,  rel.ving  npon  a  wUl 
made  by  ^  in  his  favonr.  At  the  same  time,  C  filed  a 
suit  to  recover  R140  as  mesne  profits  of  the  land.  The 
ezecntion-proceedings  were  stayed  till  after  the 
disposal  of  the  suit  for  mesne  profits.  In  this  suit  B 
contended  that  the  will  in  question  was  not  executed  by 
A,  and  that  A  was  not  of  sound  disposing  mind  at  the 
^e  of  the  alleged  execution  of  the  will.  The  Subor- 
dinate Judge  found  on  both  these  points  against 
^,and  passed  a  decree  for  mesne  pre  fits.  This  decree 
was  upheld,  on  appeal,  by  the  District  Judge.  After 
the  decision  of  this  suit,  the  Subordinate  Judge  took 
up  &%  application  for  execution  of  the  original 
decree  obtained  by  A.  This  application  was  resisted 
by  Z'  on  the  same  grounds  on  which  he  had  defended 
the  suit  for  mesne  profits.  He  impeached  the  valid- 
ity of  the  will  on  the  grounds  of  non-eiecution  by, 
and  unsoundness  of  mind  of,  the  testator.  The  Subor- 
dinate Judge  held  that  the  matter  was  res 
judicata ;  he  therefore  overruled  this  objection,  and 
ordered  execution  to  issue.  The  District  Judge  held 
that,  as  the  suit  for  mesne  profits  was  in  the  ni&ure  of 
a  Small  Cause  suit,  in  which  there  was  no  second  ap« 
peal,  the  decision  passed  in  that  suit  did  not  operate 
as  res  judioata  in  the  present  execution  proceed- 
ings. He  therefore  reversed  the  Subordinate  Judge's 
order,  and  remanded  the  case  for  a  fresh  decision. 
Meld,  reversing  the  remand  order,  that  the  question 
whether  C  was  entttl  d  to  execute  the  decree  as  A*b 
representative  fell  within  the  last  clause  of  s.  244  of 
t^  Code  of  Civil  Procedure,  rtc,  "  determined  in  a 
separate  suit.  "  The  Subordinate  Judge,  who  had 
raised  an  issue  as  to  the  validity  of  the  will  relied 
upon  by  C  in  the  suit  for  mesne  profits,  was  entitled 
to  act  upon  his  determination  of  that  issue  in  the  exe- 
cution-proceedings.     BHAVABISnANKAB  V,   NaBAV- 

iHABXAB  L  I<.  B.,  28  Bom.,  686 


267. 


Suit     to      set 


aside  adoption--  Decree  in  former  suit* — In  a  suit 
brought  to  set  ande  the  adoption  of  the  first  defen- 
dant, to  declare  plaintiff's  title    to  certwn   lands 
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and  for  possession,  the  first  defendant  pleaded  that 
the  question  of  his  adoption  was  res  judicata  in  a 
former  suit.  In  that  suit  between  the  present 
plaintiffs  son  as' plaintiff  and  his  father  (the  present 
plaintiff)  as  the  first  defendant,  and  the  present 
first  defendant,  the  alleged  adopted  son,  as  second 
defendant,  the  latter  was  found  to  be  the  adopted 
son  of  the  undivided  brother  of  the  present  plaintiff. 
Meld  that  the  fint  defendant's  adoption  was  not  res 
judicata.  Ayyavu  Muppanar  v.  Niladatchi  Ammal, 

1  Mad.,45fexidi  Udaiya  TaverT,  Katama  Nachiyar, 

2  Mad,,  ISl,  distinguished.     Gopalattan  «.  Ra- 
aHtrPATi  AxTAH  alias  Aitatattav  .  8  Mad.,  217 


; ^  Failure  to 

prove  adoption.'- A  claimed  certain  property  as  the 
adopted  son  of  B,  and  it  was  decided  in  that  suit  that 
A  had  failed  to  prove  that  he  was  the  adopted  son  of 
JB.  Held  that  this  decision  was  no  legal  bar  to  A'u 
proving  in  another  suit  that  he  was  the  adopted 
son  of  Bt  in  which  A  sought  to  obtain  a  different  pro- 
perty upon  a  different  canse  of  action,  though  the 
parties  to  the  suit  were  the  same.  Kbifabax  s. 
Bbaowak  Dabs 

^  [1 B.  I..  B.  A.  C,  68 :  10  W.  B.  100 


289. 


Suit  to  set 


aside  adoption. — B,  as  adopted  son  and  heir  of  &, 
institated  a  suit  to  set  aside  certain  patni  leasea 
under  which  certain  persons  claimed  to  hold  land, 
which  had  belonged  to  O.  The'  defence  was  that 
B  was  not  the  legally  adopted  son  of  Q,  and  an 
issue  on  this  point  having  been  settled,  K,  who 
clumed  to  be  the  reversionary  heir  of  G,  was  made 
a  defendant  under  s.  7S  of  Act  YIII  of  1859 ;  and 
it  was  eventually  decided  in  that  suit  that  B  was 
the  duly  adopted  son  of  Q,  Held  that  a  subsequent 
suit  by  K  against  B  to  set  aside  the  adoption 
could  not,  on  the  principles  laid  down  in  the  case  of 
Soofjeemonee  Dayee  v.  Suddanumd  Mohapatter,  1$ 
B.  L.  JB.,  804,  be  mnintained  Eriparam  v.  Bhaga^ 
wan  Das,  1  H,  L,  M.,A.  C*  68,  overruled.  KauHirA 
Bbhabi  Rot  «.  Buvwaxi  Lall  Rot 

[L  Ii.  Bt  1  Calc  144 :  26  W.  B.,  1 

8.  C.  Kbuhva  Bshabi  Rot  v.   Bxojbbwasi 
Chowdhkahbe  .  .    Ik  B.,  2 1.  A.y  288 

aflirming  the  decision  of  the  High  Court  in  Ebisto 
Bbhabbb  Rot  «.  Buhwarbb  Lall  Hot 

[19  W.  B.,  62 

Followed  in  Rub  Bahadub  Shtgh   a    Lvoho 
KoBB  •        .        .        .'  I.  !■.  B.  11  Calc,  801 

[L.  B..  12 1.  A.»  28 
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Civil  Procedure 


Code,  e.  2 — Cauee  of  action. — A,  a  Hindu  of  Gya, 
died,  leaving  a  rister,  B,  and  C,  the  soo  of  a 
deceased  sister.  On  A'b  death,  B  took  possession  of 
the  property  left  by  A.  In  a  suit  by  C  against  B 
for  recovery  of  possession  thereof  as  heir  to  his 
maternal  uncle,  the  Conrt  of  first  instance  held  that 
B  shonld  retain  possession  of  the  property  during 
hei^lifetime  without  p'lwer  of  waste,  and  that  on  her 
death  C  should  be  entitled  to  the  possession  thereof. 


(    7666    ) 


DIGEST  or  CASES. 


(    7666   ) 


BE8  JTTDlCATA—continued. 

7.  MATTERS  IK  ISSU'R-^otUinued. 

This  was  reserved  by  the  Hifirh  Court  on  appral,  who 
held  that  the  decree  should  have  beeu  simply  a 
decree  of  dismissal  of  the  plaintiff's  snit.  B  died, 
leaving  an  adopted  son,  Z).  C  sued  D  for  recovery 
of  possession  of  the  property,  the  subject-matter  of 
the  former  suit,  on  the  (ground  that  2>  was  not  the 
adopted  son  of  B,  and  that  C,  who  came  within  the 
class  of  bandhus,  was  entitled  to  succeed  to  the  pro* 
perty  left  by  A  and  B,  there  being  no  nearer  heir 
in  existence.  Beld  that  p.  2,  Act  VIII  of  1859. 
did  not  bar  the  suit.  Mohtjk  Lal  Bhata  QtaI 
9.  Laohjcak  Lal  6  B.  !■.  R.,  668 :  14  W.  B.,  78 


891. 


Cirt7  Procedure 


Code,  18S2,».  1$— Estoppel— Privittf  im  estate.^ A 
competent  Court  having  decided  upon  an  issue 
directly  raised  in  a  suit  brought  by  a  person  alleging 
himself  to  have  been  adopted  that  this  adoption  had 
not  taken  pUce,  it  was  held  that  the  present  suit 
was  barred  under  Act  X  of  1877,  s.  18,  as  ret 
Judicata,  having  been  brought  by  the  son  of  the 
defendant  in  the  former  suit,  claiming  through  his 
father,  to  establish  the  same  adoption  ;  and  that  the 
section  applied,  although  the  suits  related  to  differ- 
ent properties.  The  establishment  of  the  adoption 
allfgpd  in  the  Arst  snit  would  have  obliged  the 
father  of  the  present  plaintiff  to  share  with  the 
adopted  son  his  ancestral  estate.  That  adoption 
having  been  negatived,  the  son,  in  this  suit,  ought 
to  be  estopped  from  making  title  on  the  ground  that 
the  adoption  had  placed  the  person,  from  whom  he 
claimed  to  inherit,  in  the  relation  of  father's  brother 
to  him.  Vbnkata  Mahifati  OAiraADHABA  Rama 
Bait  v.  Buohi  Sitatta.  Pittapub  Baja  r.  Buohi 
SiTATTA         •  .    1. 1<.  B..  8  Mad.,  219 

S.  C.  Bajah  ov  Pittafus  r.  Bfchi  Sitatta  Gabv 

[I..  B.,  12  I.  A..  16 


292. 


iBBtie  in  former  suit—For' 


mer  decree  in  favour  of  plainti/T,  hut  istua  as  to 
adoption  found  agaiiui  him — No  appeal  open  to 
plaintiff  ag<tinit  that  finding — Suheequeni  euit  to 
recover  property  on  strength  of  adoption. — One  S 
died  in  September  1878,  leaving  a  widow  B»  The 
year  before  his  death  his  only  son  (Bala),  a  child 
eight  years  old,  had  left  his  home  and  was  never 
heard  of  again.  A  few  days  before  his  death,  8 
adopted  the  plaintiff  (his  nephew)  and  executed  a 
deed  of  adoption,  which  stated  that  he  had  no  hope 
that  his  son  Bala  was  alive,  and  that  he  had^  there- 
fore adopted  the  plaintiff.  The  deed  further  declared 
the  plaintiff  to  be  the  owner  of  all  Si's  property 
with  all  the  rights  of  a  natural  son,  but  provided  that, 
in  the  event  of  th»  lost  son  ri^uming,  he  should 
have  half.  In  1892  the  plamtiff,  as  ^s  adopted  son, 
brought  this  suit  to  recover  some  of  S'u  property, 
which  was  in  the  hands  of  the  defendants,  who  clumed 
it  as  S'b  heirs.  They  (inter  alid)  impeached  the 
plaintiff's  adoption.  The  plaintiff  had  previously 
sued  one  K,  the  father  of  the  defendants,  in  another 
suit  (No.  804  of  1886)  to  recover  certain  other  lands. 
In  that  suit  it  had  been  held  that  the  plaintiff 
was  not  the  adopted  son  of  S,  but  that  neverthe- 
less he  was  entitled  to  recover  the  lands  sued  for  on 
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the  strength  of  the  above-stated  deed  of  adoption,  and 
a  decree  was  passed  for  the  plaintiff.  Held  that  the 
issue  as  ti  adoption  in  that  suit  was  not  resjudieatm 
in  the  present  suit.  In  the  former  suit  the  i>laintiff 
recovered  upon  the  deed.  He  coiild  not  have  ap- 
pealed from  the  decree  which  was  in  his  favour,  nor 
could  he,  under  the  Civil  Procedure  Code  (Act  XIY 
of  I8h2),  appeal  from  the  finding  upon  the  adoption 
issue  which  was  against  him.  Upon  that  issue  there 
had  not  been  a  final  decision.  Bakoo  Balaji  v. 
MupiTBFPA        •        .      I.  L.  B..  23  Bom.,  296 


298. 


Pending  BnitB— Ct«t7    Pro* 


cedure  Code,  S9. 12  and  13 ^Ilialikana— Different 
reliefs  claimed. — For  the  purpose  of  the  rule  of 
res  judicata,  it  is  not  essential  that  the  subject- 
matters  of  the  present  and  the  former  litigations 
should  be  identical.  Where  a  recurring  liability  is 
the  subject  of  claim,  a  previous  judgment  dismissing 
a  suit  between  the  same  parties  upon  findings  which 
do  not  go  to  the  root  of  the  title  on  which  the  claim 
rests,  but  relate  merely  to  a  particular  item  or 
instalment,  cannot  operate  as  res  judicata.  r>ut  if 
such  previous  judgment  negatives  the  title  and  main 
obligation  itself,  the  plaintiff  cannot  re-agitate  the 
same  question  of  the  title  by  claiming  a  subsequent 
item  or  instalment.  Rajah  of  Pittapur  v.  Buohi 
Sittifa  Qam,  L,  S.,  12  L  A.,  16,  referred  to.  The 
pendency  of  litigation  regarding  rent,  malikana,  or 
other  demand  for  one  year  does  not,  under  s.  12  o£ 
the  Civil  Procedure  Code,  bar  a  suit  between  the 
same  parties  in  which  the  same  demand  is  made  for 
a  subsequent  year,  inasmuch  as  the  reliefs  claimed 
in  the  two  cases  are  different.  Ss.  12  and  13  of  the 
Code  compared.  On  the  I7th  August  1835  a  suit 
was  instituted  for  recovery  of  an  annual  malikana 
allowance  for  the  years  1290, 1291,  and  1292  Faslis. 
On  the  6th  October  1885  the  Munsif  dismissed  the 
suit.  On  the  10th  March  1886  the  Subordinate 
Judge  on  appeal  reversed  the  Munsif 's  decree,  and 
decreed  the  suit.  On  the  21st  June  1836  the  defen- 
dant appealed  to  the  High  Court,  which  on  the  4th 
July  1SH7  reversed  the  Subordinate  Judge's  decree, 
and  restored  (jjiat  of  the  Munuf ,  on  the  ground  that 
the  plaintiff  had  never  received  and  was  not  entitled 
to  malikana.  Meanwhile,  on  the  8th  June  18'^6,  the 
plaintiff  brought  another  suit  against  the  defendant 
for  recovery  of  malikana  for  the  year  1293  Pasli, 
which  accrued  after  the  institution  of  the  former 
suit.  By  judgments  dated  respectively  the  2l8t 
August  and  27th  November  1 886,  the  lower  Courts 
decreed  this  suit  holding  that  the  Subordinate  Judge's 
decree  of  the  10th  March  1886,  in  the  former  suit, 
operated  as  res  judicata  and  was  conclusive  In  favour 
of  the  plaintiff's  title  to  the  malikana.  On  the  l7th 
May  1887  the  defendant  appealed  to  the  High  Court, 
and  on  the  16th  May  1888  Uhe  High  Court  having 
in  the  interval  dismissed  the  former  suit  by  its 
judgment  of  the  4th  July  1887)  the  appeal  came 
on  for  hearing.  Held  that  the  trial  of  the  present 
suit  by  either  of  the  lower  Courts  was  not  barred  by 
s.  12  of  the  Civil  Procedure  Code  by  reason  of  the 
fact  that,  at  the  time  of  such  trial  in  August  and 
November  1S86,  the  previous  litigation  between  the 
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Duties  was  pending  in  second  appeal  before  the  High 
Court.    Balkishak  v.  Kibhan  Lal 

[I.  Ii.  B.,  11  A]].,  148 

Civil      Froee* 


294. 


d%r9  Code  (1B82),  «.  12,  48,  2U—Proceedina  in 
execution,— A  suit,  according  to  s.  48  of  the  Code  of 
Civil  Procedure,  must  commence  with  a  plaint,  and 
a  proceeding  which  is  capable  of  terminating  In  a 
decree  or  an  order  having  the  force  of  aidecree  cannot, 
on  that  ground  alone,  be  deemed  to  be  a  suit  within 
the  meaning  of  the  Code,  if  it  has  not  commenced 
with  a  plaint.  Such  a  proceeding  is,  in  strictness, 
only  a  proceeding  in  a  suit.  Semble—ThtLt  a  pro- 
ceeding  und^r  s.  2-14  is  not  a  suit  within  the 
meaning  of  s.  12  of  the  Code  of  Civil  Pit)cedure. 
Vbhkata  Chakdbappa  Katabiyabv  v.  Vbkkata- 
BAMA  Kbddi  .    I.  L.  K.,  22  Mad.,  256 


286. 


lasue  as  to  rate  of  rent— 


JPosgetMiom—iiuit  for  k a bu Hal— Decision  on  rxght 
of  occupancy. —  A  suit  for  a  kabuliat  in  which  the 
rate  of  rent  is  the  subject  matter,  and  the  ijuestion  of 
the  right  of  occupancy  is  not  the  nuun  point,  is  not  an 
estoppel  to  a  suit  for  repossession  under  cl.  6,  s.  23, 
Act  X  of  1869.    Khoda  Buxsh  v,  Akool  Oazbb 

[8  W.  B„  696 
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iBBUe  as  to  amount  of  rent 


—Suit  for  rent—Civil  Procedure  Code,  1859,  e.  3.— 
-ffs/d,  with  reference  to  Act  VlII  of  1869,  s.  2,  that 
where  the  cause  of  action  is  the  same  in  substance  in 
both  suits,  and  where  the  former  suit  was  so  con- 
stituted tha^he  parties  to  the  present  suit  were  in 
direct  contest  with  each  other  and  had  full  oppor- 
tunity of  ssserting  their  rights,  the  decision  in  the 
former  suit  is  ree  adjudieata,  e,g„  decrees  passed 
in  suits  for  patni  rent  in  which  the  jumma  payable 
is  put  in  issue  are  decisive  as  to  the  amount  of  such 
jumma.  Bakhal  Dosb  Siwoh  v.  Hbbba  Motbb 
I>088BB 22W.B.,282 

287. Issue  as  to  title  -  Suheequent 

9uit  for  declaration  of  riff ht.— In  a  former  suit  A 
e  (appellant)  sought  to  establish  his  right,  in  exe- 
cution of  his  decree  against  M  B,to  have  a  talukh 
■old  as  belonging  to  22  22.  D  5,  a  defendant  in  that 
suit,  pleaded  that  the  whole  talukh  had  been  conveyed 
to  him  absolutely  by  his  father  12  £  under  a 
hibbanamah.  An  issue  was  raised  and  tried  whether 
the  talukh  belonged  to  D  S  ornot}  and  it  was  ex. 
pressly  decided  that  it  did  not,  and  that  the  zamin- 
dari  was  liable  to  be  attached  and  sold  in  execution 
of  A  Q'b  decree  as  belonging  to  R  B,  Held  that  it 
was  not  open  to  D  iS  or  to  plamtifl  claiming  under 
him  in  a  subsequent  suit  to  come  into  Court  and 
ask  for  a  declaration  of  his  right  to  a  half  share  of 
the  talukh  ts  against  A  (?.•  Abdool  Gunneb  v. 
KiSHAiTDH])  Doss  alias  Ebbitl  Bam  Doss 

[17  W.  R,  860 

CivH  Procedure 


Code,  s,  18,  expls.  I  and  II,  and  s,  44,— L  was  the 
owner  of  a  4-anna  share  in  a  village.  On  the  Ist 
March  1880,  his  childless  widow  R,  and  his  nephew 
S,  who  had  separated  from  his  two  brothers  and 


TOL.  IT 


BBB  JUDICATA— <?oji<t««srf, 

7.  MATTKBS  IN  ISSUE-coa^tfitwrf. 
lived  for  some  years  with  both  L  and  R,  sold  to  8 
one-third  of  the  4-anna  share.    The  brothers  of  B 
sued  the  vendors  and  the  vendee  to  enforce  a  right  of 
preemption,  alleging  that  they,  as  wellas^,  had  ac- 
quired and  entered  into  exclusive  possession  of  the 
estate  of  L  as.  his  heirs.    In  the  second  appeal  in  this 
suit  tlie  High  Court  held  that,  as  it  was  proved  that 
the  4-anna  share  was  i's  separate  estate,  and  R  had 
succeeded  to  it  and  was  in  possession  of  it,  and  thus 
the  plaintiffs  had  not  established  a  title  to,  or  acquired 
possession  of,  any  part  of  the  share,  the  plaintiffs 
were  not  in  a  position  to  assert  a  preferential  claim 
to  purchase  the  property  in  dispute.    The  plaintiffs 
also  pleaded  that  the  question  of  ti>e  right  and  title 
asserted  by  them  as  the  actual  heirs  of  L  should  have 
been  tried  and  determined  in  the  suit ;  but  the  High 
Court  rejected  this  plea  on  the  ground  that  the  suit 
had  been  based  merely  on  the  allegatiou  of  de  facto 
possession,  and  that  their  claim  was  to  obtain  by 
purchase    one-third  share   only,    and  not  for  any 
remedy   in  respect  of  their  right  to  peesession  by 
inheritance  of  the  entire  4-anna  estate.    Subsequently 
to  this  decision,  the  same  plaintiffs,  alleging  equal 
rights  with  B  as  reversionary  heirs  of  i,  sued  the 
same  defendants  for  a  declaration  of  the  incompetence 
of  R,  the  widow,  to  alienate  the  property,  and  that 
the  sale-deed  might  be  declared,  as  against  them,  null 
and  of  no  effect.    The  cause  of  action  was  stated  to 
be  the  execution,  on  the  1st  March  18S0,  of  ^the  deed 
of  sale.    Held  that  the  plea  of  res  judicata  failed. 
The  matter  now  substantially  in  issue  between  the 
parties,  t»«.,  the  presumptive  title  of  the  plaintiffs  to 
possession  of  the  property,  had  not  been  "  heard  and 
finally  decided'' in  the  sense  of  s.  13  of  the  Civil 
Procedure  Code.     Such  title  was  not "  alleged  and 
denied"  by  the  parties  in  that  suit,  within  expl.  I, 
s.  18.  It  was  not  matter  which  "  might  and  ought '' 
to  have  been  made  the    ground  of  attack  in  the 
former  suit,  within    expl.  II.     The    law  does  not 
require  a  plaintiff  at  once  to  assert  all  his  titles  to 
property,  or  to  be  thereafter  estopped  from  advancing 
them.    A  plaintiff  may  with  the  leave  of  the  Court 
(s.  44,  Civil  Procedure  Code)  join  causes  of  action, 
but  he  is  nowhere  compelled  to  do  sa    The  cause  of 
action  in  the  -second  suit,  although  the  date  of  its 
accrual  was  the  same,  was  separate  and  distinct  from 
the  cause  of  action  asserted  in   the  previous  suit. 
Shbo  Batan  Sinqh  v.  Shbobahai  Misb 

[L  Ii.  B.,  6  AU.,  868 

288. Issue  as  to  acoooat— iS'iit^ 

for  money  due  on  bond—  Act  X  of  1877,  s,  18,— M 
sued  12  in  t be  Court  of  the  Munsif  for  a  bond,  alleg- 
ing that  he  had  satisfied  the  bond-debt,  and  for 
a  certain  sum  which  he  alleged  had  been  paid  by  him 
to  R  in  excess  of  the  bond-debt.  On  the  24th 
November  1876  the  Munsif,  having  taken  an  account 
and  found  that  H 188-7-4  of  the  bond-debt  wero  still 
due,  made  a  decroe  dismissing  the  suit.  22  appealed 
to  the  Subordinate  Judge,  who  on  the  16th  September 
1876,  finding  that  B620-2-:2  of  the  bond-debt  were 
still  due,  affirmed  the  Munsif 's  decree.  M  appealed 
to  the  High  Court  on  the  ground  that  an  appeal 
by  22  did  not  lie  to  the  Subordinate  Judge,  as  22 

11  H 
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WM  not  aggrieved  by  the  Hunsif  a  decree.  Tke 
DiTifioii  Bench  before  which  the  appeal  eame^  on  the 
10th  Angait  1877,  holding  that  S  wae  not  competent 
to  appeal  to  the  Subordinate  Judge,  set  aride  the 
proceedingf  of  the  Subordinate  Jndge.  In  deciding 
tiie  caae  the  DiTieion  Bench  made  certain  obserya- 
lioDB  to  the  effect  that  the  account  between  the 
parties  was  not  finally  eettled,  but  might  be  taken 
again  in  a  fresh  suit.  In  Kovember  1877,  M  insti- 
tuted a  fresh  suit  against  £  to  recover  the  bond  on 
payment  of  B188-7-4,  the  sum  found  by  the  Mnnsif 
in  the  former  suit  to  be  due  by  him  to  £.  M^ld,  on 
the  question  whether  the  finding  of  the  Munsif  in 
the  former  suit  was  final  and  conclusive  between  the 
parties  or  the  account  might  be  again  taken,  that 
that  finding,  being  a  finding  on  a  matter  directly  and 
substantially  in  issue  in  the  former  suit,  which  was 
heard  and  finally  decided  by  the  Munsif,  was  final 
and  eonchiuve  between  the  parties,  and  the  account 
could  not  be  again  taken.  Held  also  that  the  observ- 
ations of  -the  Division  Bench  in  the  former  suit 
were  mere  ** obiter  dicta'*  which  did  not  bind  the 
Courts  disposing  of  the  fresh  suit.  Mohan  hxLL  «. 
Bam  Dial  ....    L  Ii.  B.,  2  AIL,  848 

800, 


lasue  em  to  satiaflBuitlon  of 

money-bondfl — Subsequent  euit  on  bonds — Ctvt7 
Froeedure  Code,  1882,  e,  45 — Matter  directly  and 
eubetawtially  inieeue — Meaning  of  ** suit"  in  Civil 
Froeedure  Code,  18S9,  e.  18,— S  sued  E  for  four 
bonds,  alleging  that  the  same  had  been  satisfied.  K 
had  formerly  sued  S  on  two  of  these  bonds.  8  had 
alleged  in  defence  of  that  suit  that  those  two  bonds, 
as  8^0  the  other  two,  had  been  satisfied.  It  was  de- 
cided in  that  suit  that  not  one  of  the  bonds  had  been 
satisfied.  Seld  by  Pbthbbam,  C,J.,  and  Oldvtbld, 
bBOSHUBST,  and  Duthoit,  JJ^  that  the  only  issue 
in  the  former  suit  which  had  to  be  decided  being 
whether  the  bonds  on  which  that  suit  was  brought 
had  been  satisfied  or  not,  the  second  suit  was,  under 
St  13  of  the  Civil  Procedure  (Me,  ree  judicata  only  in 
respect  of  those  bonds,  and  not  in  respect  of  the  other 
two  bonds.  The  Court  which  tried  the  former  suit 
had  not  jurisdiction  to  try  the  subsequent  suit.  Fer 
Mahmood,  ./.—This  being  so,  if  the  word  "suit" 
in  8.  13  were  taken  literally,  it  might,  with  some 
plausibility,  be  contended  that  there  was  no  res 
judicata  in  respect  of  any  of  the  bonds.  The  word 
"  suit, ''  however,  must  be  understood  to  mean  such  a 
matter  as  migLt  have  formed  the  subject  of  a  separate 
suit  iudependently  of  the  special  provisions  of  the 
Civil  Procedure  Code,  such  as  s.  45,  which  enables  this 
plaintiff  to  unite  several  causes  of  action  in  one  and 
the  same  suit.  Adopting  this  interpretation,  it  was 
clear  that  the  two  bonds  which  were  the  subject  of 
the  former  suit  could  not  be  allowed  to  form  the 
subject  of  litigation  again.  As  to  the  other  two  bonds, 
which  were  not  the  subject-matter  of  the  former  suit, 
tbey  did  not,  in  the  former  suit,  constitute  a  *'  matter 
directly  and  substantially  in  issue  "  within  the  me>in- 
ing  of  s.  18,  and,  even  if  they  were  *  directly  and  sub- 
stantially in  issue,"  the  decision  in  the  former  suit 
would  not  support  the  plea  of  res  judicata,  because 
the  Court  which  tried  that  suit  was  not  a  Court,  of 
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jurisdiction  competent  to  try  the  subsequent  suit 
in  which  the  jAea  was  raised.  Shboeaj  Bai  v. 
Kabhi  Nath  L  It.  B.»  7  AIL,  247 


80L 


IsBUe   as   to  validity  of 


mortgage— iStiff  for  possession — Ciril  Froeedure 
Code,  1877,  s,  13,  ex  pis,  I  and  IL—H,  the  pxx)prie> 
tor  of  a  one-third  share  of  a  certain  undivided  estate, 
made  a  gift  of  such  share  to  P.  He  subsequently,  in 
February  1875,  gave  a  mortgage  of  such  shai«^ 
in  his  capacity  as  P's  guardian,  to  N  and  8,  the  two 
other  co-sharers  of  such  estate.  In  March  1878  F, 
liaving  attained  his  age  of  majority,  bronght  a  suit, 
as  a  co-sharer  of  such  estate,  under  such  gift,  against 
N  and  8  for  possession  of  certain  land  appertaining 
to  such  estate,  on  the  ground  that  they  were  using 
such  land  as  if  they  were  the  sole  pxDprietors  thereo£ 
The  lower  Appellate  Court,  observing  that  such 
land  was  the  property  of  the  three  co-sharers,  that 
the  mortgage  of  P*%  right  to  A*  and  ^S  did  not 
affect  those  rights  as  such,  and  that  S  and  8  were  not 
justified  in  usintr  such  land  as  if  they  were  the 
exclasive  proprietors  thereof,  gave  F  a  decree  for 
possession  of  one-third  share  of  such  land.  A  and  8 
appealed  to  the  High  Court  on  the  ground  that  F 
should  not  have  been  awarded  possession,  as  they 
were  in  possession  of  such  land  as  mortgagees.  The 
High  Court  remanded  the  cases  for  the  determinatioa 
of  the  issue  thus  raised  by  N  and  S,  and  the 
lower  Appellate  Court  found  that  N  and  8  were  in 
possession  of  F*b  share  of  such  estate  as  mortgageea 
under  the  mortgage  made  by  H  above  ref^red 
to  and  of  such  land  as  such.  F  did  not  take  any  ob- 
jection to  this  finding ;  and  it  was  adopted-  by  the 
High  Court  and  embotUed  in  its  final  decree.  In  Octo* 
ber  1879  F  sued  A  for  possession  of  his  share  in  such 
estate,  claiming  under  the  gift  from  H  and  alleging 
that  the  mortgage  of  such  share  by  R  to  S  was  invalid 
H^ld  that,  inasmuch  as  such  mortga^s  was  matter 
substantially  in  issue  in  the  former  suit,  the  matter 
in  issue  in  the  second  suit  was  res  judicata  under 
expls.  I  and  II,  s.  13  of  Act  X  of  1877.  Nibhait 
SiifGH  e.  Phulman  SnraH    .    I.  L.  B.»  4  AIL.  86 


802. 


Issue   as   to   interest   on 


instalment  bond— CttJi/  Froeedure  Code,  1877, 
s.  13—"  Subject-matter**  of  suit.-^The  obligee  of  a 
bond  payable  by  instalments  sued  the  obligor  for 
four  instalments,  claiming,  with  reference  to  the 
terms  of  such  bond,  interest  on  such  instalments  from 
the  date  of  such  bond.  The  obligor  contended  in 
that  suit  that,  on  the  proper  construction  of  the 
bond,  the  interest  on  such  instalments  should  be 
calculated  from  the  dates  of  default.  The  obligee 
obtained  the  decree  for  interest  as  claimed.  The 
obligee  subsequently  again  sued  the  obligor  for  four 
instalments,  again  claiming  interest  on  such  instal- 
ments from  the  date  of  such  bond.  The  obligor 
contended  again  in  the  second  suit  that  interest 
should  only  be  calculated  from  the  dates  of  de£aQlt. 
Beld  that  the  qaestion  as  to  the  date  from  which 
interest  due  on  the  defaulting  instalments  was  exi- 
gible under  the  terms  of  such  bond  was  res  judicata. 
It  is  the  **  matter  in  issue,"  not  the  "  subject-matter/' 
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of  the  sait,  that  forms  the  eteential  test  of  ru 
Judicata  in  s.  13  of  Act  X  of  1877.  Pahlwav 
SnroH  r.  BisAL  SnraH  L  Ij.  B.,  4  AIL*  55 


808. 


Issue  aa  to  right  to  pro- 


perty— Ciftil  Procedure  Code,  #.  18,  expl.  I— 
ls9ue  previonely  determined,— N  saed  7F  f or  a 
moiety  of  a  brick-kiln,  claiming  by  right  of  ioherit- 
ance,  and  alleging  in  respect  of  the  other  moiety  that 
it  was  his  own  property.  W\n  her  defence  to  the 
suit  denied  that  N  had  any  right  in  the  kiln,  and 
that  a  moiety  of  the  kiln  belonged  to  him.  An  issue 
was  framed  on  the  point  whether  a  moiety  of  the 
kiln  belonged  to  W,  which  the  Court  of  first  instance 
decided  in  N*%  favour.  N  eventually  obtained  a 
decree  for  a  moiety  of  the  kiln,  which  he  claimed  by 
right  of  inheritance.  JF  appealed,  contending,  inter 
alid,  that  it  was  not  proved  that  a  moiety  of  the  kiln 
belonged  to  N,  The  appeal  was  decreed,  and  the 
decree  of  the  Court  of  first  instance  in  ^'s  favour  was 
set  aside.  W  subsequently  sued  N  for  the  value  of 
bricks  which  he  had  wrongfully  taken  from  the  kiln. 
^  set  up  as  a  defence  to  the  suit  that  a  moiety  of  the 
kiln  belonged  to  him.  Held  that  the  issue  whether 
a  moiety  of  the  kiln  belonged  to  N  was  res  judicata 
under  s.  13,  expl.  I,  of  the  Civil  Procedure  Code. 
WiLAiTi  Bbgax  0.  Nub  Khah 

[I.  L.  B.,  5  AIL,  514 


804. 


Issue  SA  to  possession— 


Suit /or  recovery  of  produce  of  land — Citil  Prooe* 
dure  Code,  J 877,  s.  12— Matter  in  ietue  in  former 
euit. — Pending  the  final  hearing  in  appeal  of  a  suit  for 
confirmation  of  possession  of  certain  land,  and  for  the 
recovery  of  the  produce  of  such  land  alleged  to  have 
been  carried  away  by  the  defendants,  the  plaintiif 
brought  a  suit  again  asking  for  eonfiwnation  of  pos- 
session, but  also  for  the  recovery  of  the  produce 
which  had  arisen  since  the  institution  of  the  other 
suit.  Held  the  second  suit,  so  far  as  it  sought  for 
the  recovery  of  the  produce,  was  not  barred  by  the 
previous  suit.    Bissbssub  Sotgh  o.  (\vwvt  Singh 

[8  C.  Ii.  IL,  118 


805. 


Issue  of  law  erroneously 


decided  ~  Decree  prohibiting  erection  of  temple — 
Sights  of  rival  religiou9  eeeie  -  Right  to  open 
temple  for  worship, — The  erroneous  decision  by  a 
competent  tribunal  of  a  question  of  law  directly  or 
substantially  in  issue  between  the  parties  to  a  suit 
does  not  prevent  a  Court  from  deciding  the  same  ques- 
tion, arising  between  the  same  parties  in  a  subsequent 
suit,  according  to  law.  In  a  suit  in  1S50  between 
the  Tenkalais  and  Vadakalais,  rival  religious  sects, 
represented  by  the  plaintiffs  and  defendants  respec- 
tively, the  N'adakalais  having  endeavoured  to  open  a 
temple  for  public  worship  in  a  certain  pnblic  street, 
were,  by  the  decree  of  the  Sudder  Court,  prohibited 
from  erecting  a  temple  or  instituting  public  worship  on 
the  spot  of  ^nx>und  objected  to  by  the  Tenkalais  and 
which  lay  within  the  range  of  the  Tenkalai  temple,  i.e„ 
within  the  usual  range  of  the  procesuons  conducted 
in  connection  with  the  temple  worship.  In  1879  the 
Vadakalais  opened  a  temple  for  pnblic  worsl^p  on  an- 
other nte>  their  private  property,  in  the  same  street. 
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Keld  that  the  decree  of  the  Sudder  Court  in  the 
former  suit  was  no  bar  to  the  action  of  the  Yadi^ 
kalais.    Pabtsababadi  «.  Chuqtakbuhva 

[L  Ii.  B.,  5  ICacL,  804 

Dissented  from  in  Bai  Chitbn  Qhosb  v.  Kumitd 
MoHiTH  DUTTA  Chaxtdhabi      .    1  C.  W.  TS.y  687 

Same  case  in  review     .    I.  !«.  R,,  25  Gale.,  671 

[2  C.  W.  BT.,  287 

806.      Point  of  law  decided  io 

preyions  suit  between  same  parties.— A 
point  of  law,  though  decided  in  a  suit  between  the 
same  parties,  can  never  be  r9«  judicata,  Chajcait- 
LAL  V,  Bapvbhai       •       I.  Ii.  B.»  22  Bom.,  669 

807.   Issue    as  to  validity  of 

grant  -leeue  not  decided  informer  suit. — In  a  suit 
to  recover,  with  mesne  profits  and  other  incidents, 
a  jerayati  village  alleged  by  the  plaintiff  to  form 
part  of  the  zamindari,  and  to  be  wrongfully  held  by 
defendant  by  virtne  of  the  execution  of  a  decree 
of  the  Ute  Commissioner  of  the  Northern  t'ircars 
passed  in  1844,  the  defendant  pleaded  that  he  held 
on  a  permanent  lease  subject  to  a  fixed  qnit-rent, 
that  he  and  his  ancestors  had  held  on  that  tenure 
since  and  previously  to  the  permanent  settlement,  and 
that  the  quit-rent  had  been  received  from  him  by  the 
plaintiff.  The  Agent  dismissed  the  suit,  on  the 
gpx>und  that  the  matter  had  become  ree  judicata 
against  the  plaintiff  by  a  former  decree  in  1807. 
Sel'l  that  the  matter  of  the  present  claim  was  not 
res  judicata,  because  the  question  of  the  existence  and 
validity  of  the  alleged  grant,  on  which  the  defendant 
relied,  was  not  determined  in  the  former  decree. 
Yaibiohabla  Sfbta  Nabatava  v.  NADiMnrri 
Bhaoayat  Patakjali  Shastbi  8  Mad.,  120 


808.  Issue  M  to  proprietorship 

of  land— Cf  t?i7  Procedure  Code,  1877,  e,  13— Suit 
to  recover  land  under  rental  agreement — Subsequent 
suit  for  ejectmfnt,—ln  1874  r  sued  P  to  recover 
certain  lands  held  by  him,  under  a  rental  agpreement 
dated  1878.  S  was  made  a  defendant  on  the  ground 
that  he  held  one  plot  as  under-tenant  io  P,  S  claimed 
to  hold  under  N,  As  to  this  plot,  the  issue  raised  was 
whether  the  land  was  held  by  8  nnder  P;  the 
decision,  that  8  did  not  hold  under  P,  but  under  N 
since  1828  ;  the  decree,  that  Va  suit  be  dismissed  as 
to  this  plot  field,  in  a  snit  brought  in  1 881  by  r 
against  If  and  8  to  recover  the  same  plot  of  land, 
that  the  suit  was  not  barred  by  reason  of  the  previous 
decision  in  1874.  Ananda  Bavait  Vathiib  v, 
Palitil  Vittil  Naku  Nayab  I.  Ii.  B.,  6  Mad.,  9 


809. Issue  as  to  teaeaioy— Civil 

Procedure  Code,  1882,  s,  13— Question  decided  hg 
decree,—^  landlord,  having  tendered  a  pottah  at  a 
certain  rate,  sued  his  tenants  in  the  Court  of  the  Dis- 
trict Munsif  to  recover  rent  for  Fa8lil289  (1879-80). 
The  tenants  pleaded  that  they  were  not  bound 
to  accept  the  pottah  tendered  by  virtue  of  an  implied 
contract,  which  entitled  them  without  exchange  of 
pottah  and  muchalka  to  hold  the  land  permanently  at 
a  lighter  rent.  The  District  tfunsif  and,  on.  appeal, 
the  District  Court  decided  that  no  implied  contract 

11  y  s 
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had  been  proved  by  the  tenants.  The  suit  was  dis* 
missed  on  the  ground  that  the  pottah  tendered  was  not 
one  which  the  tenants  were  bound  to  accept  under  Act 
VIII  of  1865  (Madras).  The  landlord  then  sued  in 
the  Hevenue  Court  to  compel  the  tenants  to  accept  a 
pottah  for  FasU  1291  (1881-82),  and  the  tenants 
again  put  forward  the  same  plea.  Seld  that  the 
question  whether  the  tenants  were  entitled  to  hold 
permanently  at  a  lighter  rate  without  exchange  of 
pottah  and  muchalka  was  not  res  judieafa  by  virtue 
of  the  decree  in  the  former  suit.  Muttukuxabappa 
Bbddi  v.  AnuMrax  P«lai  I.  Ii.  B.,  7  Mad.,  146 


810.  Issue  as  to  transferability 

of  tenure— Estoppel— Ciril  Procedure  Code, 
lfi77,  s.  id.— Plaintiff  having  brought  a  suit  to  re- 
cover damages  for  the  removal  by  the  defendants  of 
certun  crops,  alleging  (1)  that  he  was  transferee 
of  the  jote  upon  which  the  crops  were,  and  (2)  that 
he  had  purchased  the  crops,  it  was  objected  that  the 
transfer  to  the  plaintiff  was  invalid.  It  being  found 
that  the  crops  in  question  hid  been  purchased  by  the 
plaintiff  as  alleged  by  him,  he  obtained  a  decree  for 
damages  for  their  removal.  The  plaintiff  now  brought 
a  second  suit  as  transferee  of  the  jote  to  recover 
possession  of  it  from  the  defendants,  who  again 
pleaded  th^t  the  transfer  was  invalid.  Held,  revcrs* 
ing  the  decision  of  Field*  J.,  that  the  defendants 
were  not  estopped,  under  s.'  18,  cxpl.  II,  of  the  Civil 
Procedure  Code,  from  setting  up  that  defence, 
inasmuch  as  the  question  of  the  transferability  of 
the  jote  was  immaterial  in  the  first  suit  and  had  not  in 
fact  been  determined,  and  the  question  of  estoppel  was 
not  raised  by  the  parties  themsel  ves.  Chubk  Manjbe 
V,  Ibhav  Chukdeb  Dhub  9  C.  Ii.  R.y  474 

811. Issue  as  to  right  of  pre- 
emption- Civil  Procedure  Code,  18S2,  ss.  562, 
688  (28 J— Second  appeal—Civil  Procedure  Code, 
Si,  565,  566 — Determination  of  case  hy  Migh 
Court* — In  a  suit  for  pre'Cmption,  based  on 
the  wajib-ul-ura  ^  of  a  village,  the  Court  of 
first  instance  dismissed  the  claim  on  the  ground  that 
no  right  of  pre-emption  had  been  proved  to  exist  in 
the  village.  The  lower  Appellate  Court,  dissenting 
from  thid  opinion,  reversed  the  first  Court's  decree, 
and  remanded  the  case  under  s.  562  dP  the  Civil 
Procedure  Code  for  a  decision  on  the  remaining  ques- 
tion of  fact,  viz.,  the  amount  of  the  consideration 
for  the  sale.  On  appeal  from  the  order  of  remand, 
the  High  Court,  on  the  3rd  January  188 i,  observed 
that  it  was  not  disposed  to  interfere  with  the  finding 
of  fact  that  the  plaintiffs  had  a  right  of  pre-emption, 
and  accordingly  dismissed  the  appeal,  but  added  that 
the  Judge  was  in  error  in  remanding  the  esse  nnder 
s.  562  of  the  Code,  that  his  order  must  so  far  be  set 
aside,  and  that  he  should  proceed  under  s.  f^65  or  s  hiA\, 
as  might  be  applicable.  The  Judge,  on  receipt  of 
this  order,  replaced  the  case  on  his  file,  remitted  an 
issue  to  the  Court  of  first  instance,  under  s.  566, 
as  to  the  amount  of  consideration,  and,  accepting  the 
first  Ci  urt's  find.ng  upon  that  issue,  decreed  the 
plaintiff's  claim.  In  sicond  appeal  by  the  defen- 
dants the  High  Court  was  of  opinion  that  the  Judge 
had  disposed  of  the  case  upon  a  condition  of  tHngs 
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which  the  plaintiffs  had  never  asserted;  inasmuch  as 
he  had  treated  the  right  of  pre-emption  which  was 
in  issue  as  one  arising  from  custom,  and  not,  aa 
alleged  by  the  plaintiffs,  as  arising  from  a  contract 
between  the  ancestors  of  the  parties.  All  the 
evidence  necessary  to  the  determination  of  the  case 
was  on  the  record.  Held  by  the  Full  Bench  that 
the  defendants  were  not  prevented  by  the  operation 
of  the  High  Court's  order  of  the  8rd  January  1884 
from  disputing  the  right  of  pre-emption,  inasmuch 
as  that  order  was  a  decision  of  a  merely  interlocutory 
character  passed  in  the  same  suit,  and  the  questiona 
of  fact  involved  therein  were  decided  only  so  far 
as  was  necessary  for  the  purpose  of  passing  the  order, 
and  it  conld  not  be  regarded  as  determining  the  main 
question  in  the  suit  which  was  still  open,  and  must 
be  decided  in  the  final  decree  in  the  suit.  Per 
STBAiaHT,  i7.,  that  the  jurisdiction  of  the  High 
Court  in  appeal  under  s.  588  of  the  Code  from  the 
Judge's  order  of  remand  was,  like  the  jurisdiction 
of  the  Judge  in  passing  the  order,  limited  by  the 
terms  of  s.  562 ;  and  hence  the  remark  made  in  the 
High  Court's  order,  dealing  with  the  plaintiffs'  right 
of  pre-emption,  could  only  be  regarded  as  an  obiter 
dictum,  and  not  as  determining  any  question  as  to 
the  pre-emptive  right.    Dbobibhbh  r.  Bansi 

[I.  Ii.  R.,  8  AVL^  172 


81S. 


Question  of  title— QMi/tVm 


collaterally  in  is»ue. — A  suit  to  have  a  declaration 
of  right  and  to  set  aside  a  thakbust  proceeding  in  re- 
spect to  certain  lands  is  not  barred  by  s.  2,  Act  VIII 
of  1859,  by  reason  of  the  decision  in  a  previous  suit 
for  the  value  of  fruit  growing  on  that  land  in  which 
the  question  of  title  to  the  land  came  collaterally  in 
issue.     Mahima     Chakdba    Chitckebbutty     r. 

BAJBirifAB  CHU0KBBBI7TT7 

[1  B.  Ii.  B.,  a.  C,  1: 10  W.  B.,  28 


818. 


Ineidental    de* 


oision  of  title— Suit  a/terwarde  for  possession, — 
— A,  alleging  himself  the  owner  of  a  certain  garden, 
broaght  a  suit  for  damages  against  B  and  C  for 
forcibly  carrying  off  fruit  grown  in  such  garden. 
In  this  suit  the  question  whether  A  was  exclusively 
in  possession  of  the  garden  was  incidentally  raised 
and  decided  against  A,  Thereupon  A,  who  in  the 
meantime  had  been  ousted  from  possession,  brought 
a  subsequent  suit  in  which  B  and  C  together  with 
others  were  co-defendants,  in  which  he  claimed  an 
undivided  share  in  the  same  garden.  Meld  that 
under  the  ciroumstanccs  the  doctrine  of  res  judicata 
did  not  apply,  xnd  that  such  suit  was  maintainable. 
DoOBOA  Bam  Pal  r.  Ka£lt  Kbisto  Paul 

[8  C.  Ii.  B.,  548 

814. Ciril  Proce- 
dure Code,  1877,  s,  13— Former  *uit  on  difPerent 
cawe  of  action  for  same  land.— In  1878  plaintiff 
sued  to  recover  certain  land  from  defendant  on  the 
ground  that  she,  being  the  owner,  had  made  an  oral 
lease  of  the  land  to  the  defendant  in  1876.  Issues 
were  framed  both  as  to  title  and  as  to  the  letting,  but 
the  Mundf,  without  trying  the  question  of  title,  dis- 
missed the  suit  on  the  ground  that  the  oral  lease  was 
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not  proved.  Seld  that  a  fresh  vuit  to  recover  pot- 
•easion  of  the  land  on  the  groand  of  title  was  not 
barred  as  being  res  judicata.  Expl.  (8)  of 
1. 1 3  of  the  Code  of  Civil  Procedure  refers  to  relief 
applied  for  which  the  Court  is  bound  to  grant 
with  reference  to  the  matters  directly  and  substanti- 
ally in  issue.  Rkeeka  Lall  v.  Bhmggoo  Lall, 
J.  L,  B.,  8  Cale,,  28,  and  Denohtmdhoo  Chotcdrg 
V.  KrUtomonee  Dossee,  L  L,  S,,  2  Cald  252, 
dissented  from.  Thtojl  Kahpi  UmiATHA  r. 
Thtila  Eakdi  Chbbia  Kunhavbd 

[I.  Ii.  B.,  4  MacL»  308 


815. 


^ —  Civil  Procedure 

Code,  J859,  9.  2— Collateral  decition  on  title. — K 
died  leaving  a  widow,  Jf,  as  his  heir.  M  also  died 
leaving  a  will  in  favour  of  B,  who  accordingly 
applied  for  letters  of  administration  with  the  will 
annexed.  Ihis  application  was  refused  by  the 
District  Judge,  who  granted  a  certificate  under  Act 
XX VII  of  i860  to  one  G.  Upon  this  3  sought  his 
remedy  in  a  suit  before  the  Subordinate  Judge,  who 
held  that,  the  property  being  that  of  the  husband, 
the  widow's  will  passed  nothing  to  plaintiff,  and 
that,  althoagh  fche  evidence  in  favour  of  O  was 
doubtful,  yet  the  Court  could  not  say  that  he  was  not 
he;r  heir.  In  a  suit  by  G  against  li  for  the  rents  of 
the  property  accruing  since  the  widow's  death,  where 
O  contended  that  the  decision  of  the  Subordinate 
Judge  operated  as  a  bar  to  the  questioning  of  his 
title,— JJ eld  that  the  principle  of  res  judicata 
did  not  apply.  Oooboo  Chubk  Siboab  r.  Bbija 
Kath  Dhub  .    24  W.  B.,  Ill 


816« 


Issue  inciuenU 


allif  raised  — Suit  for  possession, — In  1852,  T  ac- 
quired a  plot  of  land,  X,  under  a  Government  grant. 
In  1861  A'»  claiming  to  be  the  owner  of  the  adjoining 
plot  Y,  granted  a  lease  of  it  to  R ;  but  in   l^bS 
another  lease  of  the  same  plot  was  granted  by  an 
agent  of  ^  to  CJ^.     In  1869  O  sued  T  to  recover 
possession  of  lot  X   as  being  part  of  plot  Y,   and 
obtained  a  decree,  against  which  T  appealed  to  the 
Privy  Council.    Pending  the  appeal,  B  sued  O  for 
'possession  of  plot  Y,  and  obtained  a  decree  against  O. 
Meanwhile,   B  having  failed  to  pay  rent,  plot  Y 
was  put  up  for  sale,  and  purchased  by  the  present 
respondent.      In    1872*  the    respondent,   who  was 
unable  to  get  possession  of  his  purchase,  obtained 
leave  to  be  admitted  a  party  respondent  in    the 
appeal  to  the  Privy  Council,  and  filed  a  case  averring 
that  the    interests  of  the  original  respondents  had 
<ceased,  and  that  he  was,  pending  the  appeal,  pre* 
eluded  from  enforcing  his  rights.      The  Privy  Coun- 
cil  held  that  the  plaintiff  Q  had  not  proved  that  plot 
T  included  plot  X,  but  they  stated  that  they  did 
not  adjudicate  upon  any  question  of  title  between 
the  respondents  on  that  appeal,  or  N  or  any  other 
person's  interest  in  plot  Y.      The  present  respondent 
Bubsequently  sued   T's  representative  for  possession 
of  plot  X  as  being  parcel  of  plot  Y.     Held,  revers- 
ing  the   judgment  of  the  High  Court,  that    the 
respondent's  claim  was  ret  Judicata  by  reason  of  the 
previous  judgment  of  the  Privy  Council.    Bbloham- 
SBB8  r.  Abhootosh  Dhub  7  C.  Ij.  B.»  808 
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817. - -         -  Order    of  re* 

mand — Decision  oj  question  of  tiile — Suit  for  pos» 
session. — In  1814  litigation  conmieuced  between  a 
samindar  and  his  tenants  by  reason  of  his  having 
dispossessed  them  of  lands  held  under  a  jote  tenure, 
and  a  decree  having  been  obtained  by  the  tenants,  the 
zamindar  assessed  the  jote  lands  at  a  certain  rent. 
Subsequently  this  rent  fell  into  arrear,  and  under 
a  decree  the  jote  lands  were  in  1886  sold  in  satisfac- 
tion of  the  arrears  to  J,  who  was  put  in  possession  in 
1839.  Another  suit,  which  was  pending  between  the 
tenants  and  their  mortgagee,  in  which  a  question 
arose  whether  these  jote  lands  were  included  in  the 
mortgage,  was  decided  in  favour  of  the  mortgagee  in 
18^1.  J,  the  then  jote  tenant,  was  no  party  to  that 
suit,  and  continued  in  possession  of  his  jote  lands. 
Disputes  arose,  and  by  an  order  of  the  Sudder  Court 
in  1845  the  jote  lands  were  directed  to  be  put  in 
possession  of  tho  mortgagee.  In  1856  a  suit  was 
brought  by  J's  representative  to  set  aside  that  order 
and  to  recover  possession  of  the  jote  lands.  The 
Privy  Council  held  that,  as  J,  the  jote  tenant,  was 
not  a  party  to  the  suit  under  which  the  decree  was 
made  in  18il,  the  decree  was  not  binding  upon  him 
or  those  deriving  title  through  him,  and  remanded 
the  case  in  order  that  the  issue  whether  the  land  was 
parcel  of  the  jote  or  not  might  be  tried.  'Se/d  that 
this  order  of  remand  was  conclusive  that  the  ques- 
tion of  the  title  of  the  representatives  of  J  to  the 
jote  lands  could  not  bo  re*opened.  Juggodumba 
Dosbbb  v.  Tabakakt  Bahbbjeb  ; .  6  C.  Ij.  Bh9  121 

818.  -  Suit  for    pos» 

session  dismissed  on  ground  of  want  of  title  in 
tendor — Suit  for  recovery  of  purchasf-money  in 
which  titU  set  up  as  a  defence.  — On  8th  February 
1889  the  defendant  sold  to  the  plaintiff,  under  a 
registered  conveyance  containing  no  express  covenant 
for  title,  land  of  which  he  was  not  in  possession,  and 
the  purchase-money  was  paid.  The  plaintiff  and  the 
defendant  sued  to  recover  posses^'ion,  but  failed  on 
the  ground  that  the  vendor  had  no  title.  The 
plaintiff  now  sued  on  7th  Vebnuiry  1895  to  recover 
with  interest  the  purchase-money  and  the  amount  of 
costs  incurred  by  him  in  the  previous  litigation. 
Seld  that  the  defendant  was  not  entitled  to  give 
evidence  of  his  allegtd  title,  and  that  the  plaintiff 
was  entitled  to  the  relief  sought  by  him.  Ebishvav 
Kaicbiab  v.  Kabvan  I.  Ij.  R.»  21  Mad.,  8 


819. 


Civil  Proce- 


dure  Code,  1882,  s.  13— Suit  for  right  to  malikana 
and  for  registration  of  names— Decision  in  pre* 
vious  suit— Court  of  competent  jurisdiction,— 
Previous  to  1826  dearah  X  accreted  to  mcuzah  Y, 
and  some  time  before  1860  the  maliks  of  Y  executed 
two  conveyances  in  favour  of  A  and  B  respectively. 
In  1860  A  sued  B  in  the  Munsif's  Conrt  for  prsses- 
sion  of  a  share  in  X,  which  B  claimed  under  his  con- 
veyance. In  that  suit  A  succeeded  on  tbe  ground 
that  B's  conveyance  did  not  cover  the  share  claimed 
by  him  in  X,  but  merely  covered  the  share  in  the 
mousah  itsetf,  whereas  by  his  conveyance  A  had 
acquired    the    right  to  the  share  in  X,  which  he 
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clftimed.      In  1866  the  Ck>llector  refused  to  recognize 
J^B  right  to  malikanft  payable  in  respect  of  the  share 
in  X  which  had  been  the  subject  of  the  suit  in  1860 
or   to    register  his    name  in   respect  thereof,    but 
acknowledged    A'b    right  thereto*  relying    on    the 
decision  of  the  Civil  Court  in  the  suit  between  J  and 
B,    Subsequently  £*%  representatives,  C  and  D,  in 
1876  songht  to  have  their  names  registered  in  respect 
of  the  same  malikana,  but  they  were  opposed  by  E, 
who  alleged  that  A  had  been  acting  throughout  as 
his  benamidar.      Their  amplication  was  eventually 
disallowed  on  reference  by  the  Collector  to  the  Civil 
Court.     C  and  D  thereupon  instituted  the  present 
■nit  against    S  in    the  Court  of  the  Subordinate 
Judge  for  a  declaration  of  their  right  to  the  nialik* 
ana  and  for  a  reversal  of  the  order  refusing  to  allow 
their    names   to  be    registered    in  respect    thereof. 
SeM  that  the  suit  was  barred  as  res  judicata,  on  the 
ground  that  the  right  to  malikana  was  substantially 
tiie  same  question  as  the  proprietary  right  to  the 
■hare  in  the  dearah,  and  that  this  issue  had  been  tried 
and  decided  in  the  suit  in  1860  in  favour  of  A,  who 
must  be  taken  to  be  ^.      In  a  suit  for  malikana  the 
issue  between  the  parties    substantially   raises  the 
question  of  the  proprietary  right  to  the  estate  in  re- 
spect of  wluch  the  malikana  is  claimedy>  and  when  the 
question  of  the  proprietary  right  has  been  decided  in 
a  previous  suit  between  the  'same  parties,  a  subse- 
quent suit  for  malikana  will  be  barred  as  res  Judicata. 
Oopi  Nath  Chobbt  r.  Bhttgwat  Psbshad 

[L  I..  B.,  10  Cala,  697 

8S0. Finality  of  ded- 

Hon — Suit  for  possession — Ciril  Procedure  Code 
(Act  -I  of  IS77),  s.  i5.— In  a  suit  to  recover  posses- 
sion of  certain  Umd,  where  it  appeared  that  there  had 
been  a  previous  suit  between  the  same  parties  with 
respect  to  the  same  land,  in  which  the  then  plaintiff!) 
sought  to  have  their  possession  confirmed,  and  that 
in  that  suit  the  lower  Courts  had  decided  the  case 
both  on  the  question  of  title  and  of  possession,  but  on 
special  appeal  the  High  Court  had  dealt  only  with 
the  question  of  possession,  and  in  dismissing  the 
appeal  had  not  gone  into  the  question  of  title,  and 
the  defendant  in  that  suit  subsequently  sued  to 
recover  possession  of  the  l^n^t— Held  that  the  quea* 
tion  of  title  was  still  open  between  the  parties,  and 
had  not  been  heard  and  finally  decided  by  a  Court  of 
competent  jurisdiction  in  a  former  suit  uithin  the 
meaning  of  s.  13  of  Act  X  of  1877.       OvireiBiSHBK 

BhTTOUT  r.  BOGHOONATH  OjHA 

[I.I..B.,  7Calo.,  881:  9C.Ii.B.»84 


d2L 


Landlord  and 


tenant — Suit  Jot  ^'eciment — Issue  prerionsly  heard 
and  determined— JEsfnpp el — Civil  Procedure  Code, 
1882,  s,  IS.—ln  a  suit  by  a  landlord  against  his  tenant 
for  ejectment  the  defences  were  (1)  no  notice  to  quit 
had  been  served  ;  and  (2)  the  tenure  was  a  permanent 
one.  The  suit  was  dismissed  on  the  first  ground,  the 
Court  holding  at  the  same  time  that  the  tenure  was 
.not  a  permanent  on^*.  In  a  subsequent  suit  for  eject- 
ment from  the  same  holding  brought  by  the  same  plain- 
tiff against  the  same  defendant  the  defences  were  :  (1) 
the  tenure  was  permanent ;  and  (2)  the  plaintiff  was 
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estopped  by  the  conduct  of  his  predecessor  in  tiftla 
from  asserting  as  against  the  defendant  that  the  tenure 
was  not  a  permanent  one.  The  lower  Appellate  Coort 
found  the  question  of  estoppel  in  favour  of  the  defen- 
dant and  dismissed  the  suit.  On  appeal  to  the  Higli 
Court, — Held  that  the  decision  was  right,  and  mnst  be 
affirmed.  Sentble — That  where  a  former  suit  bekween 
the  fame  parties  in  respect  of  the  same  subject-matter 
has  been  dismissed  on  a  prelim' nary  point,  a  finding  in 
that  suit  on  the  merits  in  the  plaintiff's  favour  will  not 
bar  the  defendant  from  putting  forward  the  same  de- 
fence on  the  merits  in  a  subsequent  suit  by  the  same 
plaintiff  against  the  same  defendant.  Sem6le—Tha,t 
the  case  of  yiamut  Khan  v.  Phadu  Buldia,  J,  L, 
R.,  6  Calc,  S19,  has  been  impliedly  overruled  by  the 
caseof  Bun  Bahadoor  Singh  v.  Lueho  Kcer,  L.  B.,  12 
I.  A.,  ^  :  I.  L.  R.,  11  Calc,  301.  Ninn>0  Lai-L 
BHUTTAOHABJBB  r.  BiDHOO  MOOKHT  DbBBB 

[I.  Ii.  B.,  Id  Calc,  17 

822. Suit  for  ejeci^ 

ment —  l*lea  oj  right  of  occupancy — Iss*e  notjlnallg 
decided,— A  bs  ticcadar  brought  a  suit  to  eject  B 
from  certain  lands  which  he  claimed  as  majbes  land 
or  land  which  is  ordinarily  cultivated  by  the  landlord 
himself  or  by  the  ticcadar.  B  pleaded  hb  light  d 
cccu))ancy.  The  Court  found  that  the  land  was 
majhes  land,  but  dismissed  the  suit  on  the  ground 
that  A  had  failed  to  prove  cotice  to  quit.  AftCTvrards 
A  brought  a  suit  against  B  for  ejectment  from  the 
same  land.  B  again  pleaded  his  right  of  occupancy. 
Stld  that  B  was  not  precluded  from  raising  the 
same  plea,  inasmuch  as  the  finding  in  the  previous 
suit  upon  the  issue  whether  B  was  an  occupancy 
tenant  was  not  conclusive  against  him  :  nor  ^uld 
that  issue  be  said  to  have  been  '*  finally  decided  **  in 
that  suit  within  the  meaning  of  s.  13  of  the  Civil 
Procedure  Code.  Ban  Bahadur  Singh  v.  LuchoKoBr, 
1.  L,  B„  11  Calc.  301,  and  Nundo  Lall  Bhuifa* 
chary ee  v.  'Bidhoo  Mookhg  Debee,  J.  L.  B,,  13 
Calc,  17,  relied  on.  Thakub  Magukdbo  r.  Thakub 
Mahadbo  Sikoh    .         .    I.  Ii.  B.,  18  Calc,  647 

828. Civil  Procedure 

Code,  Act  X  of  1877,  s.  IS—Maffers  direcilg  and 
substantially  in  i*tve  in  a  suit, — Where  a  decree 
awardintr  to  one  of  the  parties  money  deposited  in  a 
treasury  by  a  third  party  as  the  compensation  for  land 
taken  by  the  latter  for  railway  purposes,  was  based 
upon  the  right  to  the  land,  the  question  of  title  having 
been  directly  and  substantially  in  issue  between  the 
parties, — Meld  that  the  contest  of  title  was  conclusive 
between  them  under  s.  18  of  ActX  of  1877.  In  a 
suit  brought  by  a  ghatwal  to  resume,  as  determinable 
at  will,  an  under-tennre  granted  by  one  of  his  ances- 
tors of  land,  part  of  the  ghatwali  mehal,  it  was  alleged 
for  the  defence  that  the  UT;der-tenore  was  permanent.. 
A  prior  judgment  upon  conflicting  claims  made  by  the 
ghatwal  and  the  under-tcnure-holders  to  receive  the 
above-mentioned  compensation-money,  whichhadbesn 
paid  in  respect  of  lands  in  part  comprised  i»  the 
under-tenure,  determined  that  the  ghatwal  was  ve 
titled  to  the  money  being  founded  on  the  under-tenure 
h^ders  having  been  in  posfession  of  it  by  the  mere 
suflerauce  ot  the  ghatwal  who  could  put  an  end  to  i^ 
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at  any  time.  Meld  tbat  the  question  whether  the 
latter  had  a  permanent  tenure^  having  been  directly 
and  sabstantiuUy  in  iwne  in  the  former  8uit«  could  not 
be  contested  in  another.     Bam  CHirin>BB  Stsoa.  v. 

MADHO  KUMABI 

[I.  L.  B.,  12  Calo.,  484 :  U  B,.,  12  L  A.»  188 

324.  QHesUon  inei' 

dentally  decided  -  Boundary  ditpuie. — Where*  in  a 
suit  for  some  land,  a  Judge  had  considered  it  neces- 
sary to  find  out  the  boundary  between  two  villages, 
and  had  ^iven  a  decision  in  favour  of  one  of  the 
parties,  who  in  a  second  suit  of  the  same  kind,  but 
with  reference  to  some  other  land,  bnmght  in  the 
former  decision  to  show  that  the  land  in  dispute  in 
the  second  suit  must  be  his  if  the  finding  as  to  the 
village  boundary  in  the  fonner  suit  was  correct*  - 
Held  that  the-  finding  as  to  the  village  boundary  in 
the  former  suit  was  conclusive  only  as  to  the  land  in 
dispute  in  the  former  case,  but  did  not  make  the 
former  decision  conclusive  as  to  the  boundary  line 
itself.    Mom  Bot  v.  Bajbtthsbb  Eoobb 

[26  W.  B.,  888 

826. Defence  not  raised  in  pre- 
vious suit— C*m7  Procedure  Code  (Act  X  of 
1677 J,  $.  13,  expl.  CiiJ-EetoppeL—ETpl,  (ii)  of 
s.  13  of  Act  X  of  1 877  was  meant  to  apply  to  a  case 
where  the  defendant  has  a  defence  which,  if  he  had 
so  pleased,  he  might,  and  ought  to,  have  brought 
forward ;  but,  as  he  did  not  bring  it  forward,  the  suit 
has  been  decreed  against  him.  Under  such  circum- 
stances, the  defendant  is  as  much  bound  by  the  adverse 
decree  as  if  he  had  set  up  the  defence,  and  he  is 
equally  estopped  from  setting  up  that  defence,  in  any 
future  suit  under  similar  circumstances.  The  expla- 
nation  was  never  intended  to  enable  a  party  to  treat  a 
point  of  law  as  having  been  decided  in  his  favour  la  a 
former  suit  which  was  in  fact  not  so  decided,  and 
which  it  was  not  necessary,  for  the  purposes  of  the 
suit,  to  decide  at  alL  Uhubbobhit  Ahib  v.  Bamdut 
Stnoh      I.  Ii.  R.,  6  Cftlc  828:  8  C.  Ii.  B»,  687 


828. 


rarijf    raieiug 


onljf  one  defence,  having  others— Ciril  Procedure 
Code,  1859,  e.  ;9.— When  a  plaintiff  claims  an  estate 
and  the  defendant,  being  in  possession  and  knowing 
that  he  has  two  grounds  of  defence,  raises  only  one, 
he  shall  not,  in  the  event  of  the  plaintiff  obtaining  a 
decree,  be  permitted  to  sue  on  the  other  ground  to 
recover  possession  from  the  plaintiff.  Woomaiara 
Behia  v.  Unnopooma  Dateee,  11  ii,  L,  R.,  168. 
Where  therefore  the  defendants  purci)ased  an  estate 
in  the  plaintiff's  possession  and  sued  him  to  recover 
possession  of  it,  and  the  plaintiff  rensted  the  suit 
merely  on  the  ground  that  he  was  the  auction* pur- 
chaser of  it,  and  the  defendants  obtained  a  decree  nnd 
the  plaintiff  then  sued  claiming  a  right  of  pre- 
emption in  respect  of  the  property,  a  claim  which  he 
might  have  asserted  in  reply  to  the  former  suit,  -^Held 
that  he  was  debarred  frmn  suing  to  enforce  such 
claim.    Baidbo  Sahaz  «.  Batmhab  SnraH 

[L  Ii.  B.»  1  AIL,  76 

JA]>ir  Lax  9.  Bax  Ohoiam 

[I.  Ii.  B.,  1  Aa»  816 
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827. 


Civil  Procedure 


Code,  1869,  e.  2,  and  1877,  e.  18—Omieeion  io  raim 
defence — Subsequent  suii.—la  a  suit  for  rent  and  isr 
ejectment,  the  defendant  pleaded  that  his  tenure  was 
traosfsiable  and  istemrari,  and  consequently  proteatsd 
by  the  rent  law.  In  a  former  suit  for  arrears  «C 
previous  years  in  which  the  defendant  pleaded  that 
his  tenure  was  istemrari,  the  plaintis  obtained  a 
decree  for  ejectment  on  non-payment  of  rent  within 
fifteen  days.  In  that  ease  the  defendant  saved  hit 
tenure  by  payment  within  the  time  stated.  Held 
that,  inasmuch  as  the  defendant  might  in  the  fomisr 
suit,  in  which  the  nature  of  the  tenure  was  put  in 
issue,  have  urged  that  his  tenure  was  both  transfer* 
able  and  istemrari,  he  could  not  in  the  present  suit  be 
allowed  to  alter  his  defence  and  rely  upon  the  tenure 
being  transferable.  Woomaiara  Dehia  v.  CTaao- 
pooma  Daseee,  11  B,  L,  E„  168,  cited  and  followed. 
DnrOMOTi  Dabia  CHowi>HBAiir  v.  AiruHOo  Moti 

[4  C.  Ii.  B.,  690 


828. 


Civil  Procednre 


Code,'  1S59,  t.  2. — If  the  plaintiff's  cause  of  action 
might  and  ought  properly  to  have  been  made  a 
ground  of  defence  in  a  former  suit,  brought  against 
him  by  the  defendant,  his  suit  is  barred  by  s.  2  of 
Act  VIII  of  1859.  The  father  of  A  and  B  having 
died.  A,  alleging  that  his  father's  assets  amounted  in 
value  to  B12,(X)0  and  admitting  that  he  (A)  had 
received  iU,000,  part  thereof,  in  1866,  sued  B,  whom 
he  all  rod  to  be  in  possession  of  the  rest  of  the  pro- 
perty, lot-  K5,000,  as  the  residue  of  A'b  share,  and 
obtained  a  decree  for  a  half  share  in  immoveable 
property  of  their  father  of  the  value  of  about  B700, 
and  no  more.  In  1871  B  sued  A  for  a  moiety  of 
the  B  1,000  which  a,  m  his  suit  in  lb66,  had 
admitted  to  be  in  his  possession.  Held  that  such  a 
suit  could  not  be  maintained,  as  the  claim  on  which  it 
was  founded  must  be  deemed  a  res  judicata  in  A'n 
suit  in  1866.  Maxtuic  vaxad  MoHipnr  v.  Imam 
TALAD  MoHiDnr  .  .10  Bom.,  288 


828. 


Suit  to  enforce 


rights  not  raised,— Where  a  party  claiming  certain 
land  by  right  of  pre-emption  fuled  to  set  up  her 
rights  in  a  suit  in  which  tiie  purchaser  of  that  land 
sued  her  for  possession  and  obtained  a  decr^,  it^  was 
held  that  she  was  not  entitled  to  bring  a  fresh  suit  to 
enforce  the  same  rights.  Asoub  Mahombd  v. 
KVZBBMA  BlBBB  .  .  14  W.  XL,  272 


880. 


Former  suit 


deciding  riaht  of  lien  ft>r  <?o«?er.  -Where  a  widow 
who  had  taken  possession  of  her  husband's  property 
was  ejected  by  means  of  a  suit  in  which  her  defence 
raised  no  right  of  lien  for  dower,  in  which  suit  an 
absolute  decree  of  right  was  given  to  his  heirs,  the 
right  of  lien,  as  between  her  and  them,  is  a  res 
ad  judicata.     Wavbah  r.  Sahbbba     8  W.  B«»  807 

Contra,    Jakbb    Khavitm   r.   AHATOOL  FatIKA 
Khahum 8  W.  B.»  61 


88L 


Code  ^of  CiwU 


Procedure,  «.  18-~Omiee%on  to  bring  forward  in  a 
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prior  9uii  tpkat  then  would  have  been  a  -defence — 
Aecouuts  hettoeen  mortgagor  and  mortgagee,  —  A 
mortgaire  between  parties  who  had  ncconntB  together, 
comprised  lands  which  also  were  leased  by  the  Hiort- 
gsgon  to  the  mortgagees,  who  in  1878  obtained  a 
decree  upon  the  mortgage,  although  at  the  time  they 
owed  to  the  mortgagors  a  considerable  sum  for  rents. 
The  mortgagors  did  not  then  set  up  the  defence  Lhat 
they  were  entitled  to  have  a  general  account  taken 
and  to  have  the  mortgagee's  decree  limited  to  such 
balance  ns  might  be  founid  to  exist  in  favour  of  the 
latter.  But  the  mortgagors  alleged  a  specific  agree- 
ment, which  they  failed  to  prove,  that  the  rents  were 
to  be  set  off  against  the  mortgage-debt ;  and  they 
also  stated  their  intention  to  sue  separately  for  the 
rents  due.  No  deduction  was  made  in  the  decree  upon 
the  mortgage  on  account  of  these  rents,  for  which, 
moreover,  idPterwards  the  mortgagors  did  obtain  a 
decree.  But  the  mortgagees  executed  their  decree 
upon  the  mortgage,  notwithstanding  objections  (which 
were  disallowed  in  1882  ,  and,  having  obtained  leave  to 
bid  at  the  judicial  sale,  purchased  the  property.  In 
the  present  suit  brought  by  the  mortgagors  to  have 
the  judicial  sale  set  aside,  and  to  have  the  mortgage- 
debt  eitinguished,  by  having  set  off  against  it  the 
rents  which  had  already  accrued,  or  might  afterwards 
accrue,  and  for  possession  of  the  lands  on  the  expiry 
of  the  lease, — Seld  that,  although  an  equity  had 
been  raised  in  favour  of  the  mortgagors,  that  an 
account  would  have  been  taken,  and  that  the  rents 
payable  should  havQ  been  credited  against  the  sums 
dne  by  them,  yet  this  equity  could  not  be  enforced  in 
this  suit.  The  proper  occauon  for  enforcing  it 
would  have  been  in  defence  of  the  suit  upon  the  mort- 
gage i  the  present  claim  was  within  the  meaning  of 
a.  13  of  the  Code  of  Civil  Procedure ;  and  the  plain- 
tiffs were  now  barred  from  insisting  on  it,  exceptione 
res  judicata,  Mahabib  Pkbbhad  SiiroH  v.  Mao- 
VAGHTBK  .    I.  Ii.  B.9 16  Calo.,  682 

[Ii.  B.,  16  L  A.»  107 


882. 


—  Civil  Procedure 


Code  (Act  XIV  of  1882),  9,13,  expl,  II— Suit  for 
dower  debt  after  previous  suit  for  p^trtition  amongst 
heirs—  Omission  to  bring  fortoard  defence  in  former 
euit.— Two  of  the  daughters  of  a  deceased  Maho* 
medan  sued  the  remaining  heirs  for  partition  of  the 
inheritance,  and  a  decrue  for  partition  was  mader 
which  was  confirmed  «q  appeal  by  the  High  Court. 
Pending  the  appeal  to  the  High  Court,  two  other 
daughters  of  the  deceased,  who  had  been  parties 
defendants  in  the  suit  for  partition,  brought  a  suit  by 
which  they  claimed  a  large  share  in  the  estate  of  the 
deceased  as  part  of  the  dower  debt  due  to  their 
mother.  In  this  suit  they  impleaded  as  defendants 
all  the  surviving  descendants  of  their  deceased  father. 
Seld  that  the  claim  for  dower  should  have  been  made 
a  ground  of  defence  in  the  former  suit  by  the  plain- 
tiffs who  had  been  defendants  in  the  suit  for  partition, 
and  that,  as  no  such  defence  had  been  set  up  in 
that  suit,  the  claim  in  respect  of  the  dower  debt  fell 
within  the  purview  of  expL  II  to  s.  13  of  the  Code 
of  Civil  Procedure,  and  the  suit  was  barred,  not 
only  as  against  the  plaintiffs  to  the  former  suit,  but 
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as  against  the  other  defendants  to  that  suit.     DOiT 

HVHAMMAD  KhAIT  «.  SAID  BbGAV 

[I.  Ii.  B.»  aO  A1L»  81 

883.  ■ ■ Civil  Procedure 

Code  (Act  XIV oj  1882J,  #.  18,  expl.  II— Matter 
which  might  and  ought  to  have  been  made  ground 
of  defence  in  a  former  suit  — Mortgage — Prior  and 
subsequent  mortgagees. — Seld  that  the  holder  of 
three  prior  mortgages  over  the  same  property,  who> 
in  answer  to  suits  brought  by  the  holders  of  other 
mortgages  over  that  property  of  dates  subsequent  to 
his,  had  pleaded  his  rights  under  one  only  of  the 
mortgages  held  by  him,  was  barred  by  reason  of 
expl.  II  to  s.  18  of  the  Code  of  Civil  Procedure  firom 
afterwards  bringing  a  suit  for  sale  upon  one  of  the 
remaining  mortgages,  which  he  might  and  ought  to 
have  pleaded  as  an  answer  pro  tanto  to  the  snitB 
of  the  other  mortgagees.  M(Aabir  Prasad  Singh  t. 
Macnaghien,  J.  X.  M.,  16  Calc,  682 :  L.  R.,  16  J. 
A.,  107  i  Kameswar  Parshad  v.  Baj  Kumari  Ruttam 
Kuar,  L  L.  22.,  20  Calc,  79  :  i.  J2.,  19  /.  A„  234  ; 
Kailash  Mondul  v.  Baroda  Sundari  Dttsi,  I.  L,  M*» 
24  Calc,  711 ;  Sheosagar  Singh  v.  Sita  Ram  Singh, 
I.  L.  Ii.,  24:  Calc,  616  ;  and  Mata  Din  Kanodhan  ▼. 
Kazim  Husain,  L  L.  R.,  18  All.,  482,  referred  to. 
Sbi  Gofal  v.  Pisthi  SnrGH 

[I.  L.  B.,  ao  AIL,  110 

884,  - Civil  Procedure 

Code  (Act  Xof  1877 J,  s.  18—Ance9tral  properig 
— Partition — Omission  to  insist  on  proper fg  being 
brought  into  hotchpot — Property  out  of  the  furif 
diction — Subsequent  suit  for  pturtition. — The  thi«e 
defendants,  G,  R,  and  IC,  and  their  brother  M,  the 
grandfather  of  the  plaintiff,  were  members  of  one 
family  possessing  undivided  ancestral  property  oon* 
sisting  of  the  villages  of  B,  P,  and    S,    the  two 
former  being  situated  in  the  Po3na  Zillah  and  the 
latter  in  the  Satara  Zillah.    In  1866  the  three  de- 
fendants (each  in  a  separate  suit)  sued  M  in  the 
Poona  CouH^  for  partition  of  the  vill^es  of  B  and 
P.    They  in  their  plaints  alluded  to  the  village  of  8, 
stating  that  it  was  their  own   and  not  subject  to 
partition.    M  in  his  answer  contented  himself  with 
denying  the  right  to  partition  of  the  villages  of  B 
and  P,  and  made  no  claim,  in  the  alternative,  to  a 
share  in   the  ownership  of  S.    The  plaintiff,    the 
grandson  of  M,  now  sued  the  defendants  in  the 
Satara  Courts  for  partition  of  the  village  of  S,  con* 
tending  that  he  was  not  concluded  from  so  doing  by 
the  former  proceedings  in  the  Poona  Courts.    Meld 
that  the  plaintiff's  claim  was  res  judicata,  and  that 
his  suit  was  concluded  under  the  provisions  of  the 
Civil  Procedure  Code  (Act  X  of  1877),  s.  18,  expls.  I 
and    II.     A  member  of  an  undivided  family,  suing 
his  oo*parceners   for  partition  of  family  property, 
is  bound    to    bring    into   hotchpot    any  undivided 
property  in  his  own  possession,  in  order  that  there 
may  be  a  complete  and  final  partition,  and  can* 
not  claim  to  withhold  any   such   property  on  the 
ground  that  it  is  situated  within  another  jurisdic- 
tion.   That  beintr  so,  the  plaintiff's  grandfather  Jf 
having  neglected  in  the  previous  suit  to  make  the 
exception  of  the  village  of  S  a  ground  of  defence. 
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the  judgment  which  followed  involved  the  decinon 
of  every  claim  of  title  upon  the  cause  of  action,  and 
must  be  taken  between  the  parties  as  amounting  to 
a  positive  adjudication  of  all  such  claims,  including 
the  claim  to  the  village  of  S.  Habi  Nab  ay  ah 
Bbahub  V,  Ganfatbat  Daji 

[I.  li.  H.,  7  Bom..  272 


336. 


C»t?t7  Procedure 


Code,  1877,  s,  13, — 5  and  J?  jointly  sued  ^  for  the 
redemption  of  a  mortgage  of  an  8*anna  share  of 
a  village,  B  suing  as  the  purchaser  from  the  mort- 
gagor of  a  moiety  of  such  share.  N  did  not  in  de- 
fence of  such  suit  assert  a  right  of  pre-emption  in 
respect  of  such  moiety,  although  such  right  had  ac- 
crued to  him  on  its  sale  by  the  mortgagor  to  B,  8 
and  £  obtuned  a  decree  in  such  suit,  and  the  mort- 
gage was  redeemed.  JV  subsequently  sned  B  and 
his  vendor  to  enforce  his  right  of  pre-emption  in 
respect  of  such  moiety.  Beld  that  it  was  incnmbent 
upon  A  in  the  former  suit  to  have  asserted  in  de- 
fence his  right  of  pre-emption  in  respect  of  such 
moiety,  inasmuch  as,  if  that  right  had  been  established, 
it  must,  so  far  as  B  was  concerned,  have  proved 
fatal  to  his  title  to  redeem  ;  and  that,  as  he  had  not 
done  so,  the  suit  to  enforce  his  right  of  pre-emption 
was  barred  by  the  provisions  of  s.  13  of  Act  X  of 
1877,  expl.II.  Nabain  Dato.  Bhaibo  Buehbhpal 

[I.  I..  R.,  3  Aa,  188 


386. 


Civil       Pro- 


cedure Code,  1877,  s,  IS. —  B,  who  held  a  decree  for 
money  against  I,  caused  certain  property  to  be 
attached  in  execution  of  such  decree  as  the  property 
of  his  judgment-debtor.  M,  the  wife  of  /,  objected 
to  such  attachment,  claiming  such  property  as  her 
own.  Her  objection  was  disallowed,  and  she  conse- 
quently brought  a  suit  against  B  to  establish  her 
right  to  such  property.  She  died  while  that  suit  was 
pending,  leaving  by  will  such  property  to  her  sons. 
That  suit  proceeded  in  the  names  of  her  sons,  who 
claimed  such  property  under  such  will.  The  lower 
Courts  only  decided  iu  that  suit  that  such  property 
belonged  to  M,  and  not  to  I,  and  it  was  therefore 
not  liable  to  be  sold  in  execution  of  B*i  decree 
against  the  latter.  They  did  not  consider  the  ques- 
tion whether  M*»  sons  were  entitled  to  such  pro- 
perty under  their  mother's  will.  In  second  appeal 
in  that  suit  B  contended  tliat  I,  as  heir  to  M, 
was  entitled  to  a  fourth  share  of  such  property,  and 
such  share  was  liable  to  be  sold  in  execution  of  |uch 
decree.  Ji's  sons  did  not  contend  before  the  High 
Court  that  they  were  entitled  to  the  whole  of  such 
property  under  their  mother's  will  to  the  exclusion 
of  /.  The  Hi}2:h  Court  allowed  B's  contention.  B 
brought  a  fourth  share  of  such  property  to  sale  in 
execution  of  his  decree  and  purchased  it  himself. 
Thereupon  Ai  's  sons  sued  him  for  such  share,  claim- 
ing it  under  their  mother's  will.  Beld  that  their 
mother's  will  was  a  matter  which  should  have  been 
made  a  ground  of  defence  by  if 's  sons  in  the  course 
of  the  trial  of  the  second  appeal  in  the  former  suit 
between  them  and  B,  and  that,  not  having  been  so 
made,  it  was  res  judicata  in  the  sense  of  s.  IS, 
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expl.  II,  Act  X  of  1877.    Sultak  Ahkab  v,  Mavla 
Bakhsh  .  I.  li.  R.9  4  AIL»  21 


837. 


Bellnquishment  of  part  of 


claim — Civil  Procedure  Code,  1882,  se,  18  and  4S 
—Dekkan  Agriculturists'  BelieJ  Act,  XVII  of 
1879 — Mortgagor — Mortgagee — Suit  for  account 
mereltf — Subsequent  suit  for  possession. — Where 
there  has  been  a  suit  between  an  agriculturist  mort- 
gagor and  his  mortgagee  for  an  account  merely,  a 
subsequent  suit  for  possession  on  payment  of  the 
money  declared  to  be  due  is  barred,  under  either  s.  18 
or  s.  43  of  the  Code  of  Civil  Procedure.  Bhaxt  Ba- 
LAJi  V.  Habi  Nileakthbat 

[L  Ij.  R.,  7  Bom.,  377 


338. 


Civil  Procedure 


Code,  1877,  ss,  13  and  43—Bi(fht  of  kamavan  to  re-, 
cover  tarwad  property  in  possession  of  anandraran* 
— A  kamavan  of  a  Malabar  tarwad,  having  the  right 
at  any  time  to  demand  restoration  of  the  property  of 
the  tarwad  in  the  hands  of  the  ananilravan,  is  not 
debarred  by  s.  13  or  s.  43  of  the  Code  of  Civil  Pro- 
cedure from  bringing  a  second  suit  to  recover  lands 
in  the  wrongful  possession  of  an  anandravan,  either 
by  the  fact  that  in  a  former  suit  between  the  same 
parties  the  kamavan  only  laid  claim  to  some  of  the 
lands  sued  for,  or  by  the  fact  that  the  former  suit 
was  dismissed  upon  the  joint  petition  of  the  parties, 
alleging  a  compromise  and  a  surrender  of  the  lands, 
which,  as  a  fact,  were  not  surrendered,  but  wrong- 
fully retained  by  the  anandravan.  Ubahkumabath 
Eakkah  Natab  v,  Ubamkvhabath  'I  bnju  Natab 

[I.  L.  R.,  6  Mad.,  1 
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Question    not    decided-- 


Sindu  widow,  Power  of,  to  bind  reversioners — Chur 
land — Jungleburi  tenure, — B,  a  Hindu  widow, 
granted  a  jungleburi  tenure  to  certain  tenants  in 
respect  of  a  chur  belonging  to  her  husband's  estate. 
An  amulnama  was  granted  to  the  tenant  signed  by  a 
karpardaz  of  B  in  respect  of  the  tenure.  B  died  in 
January  1861,  and  was  succeeded  by  J  and  P,  two 
daughters,  the  last  of  whom  died  on  the  31st  Decem- 
ber 1880.  On  her  death,  the  grandsons  succeeded  to 
the  estate.  On  iZ's  death,  J  and  P  got  possession 
of  all  estate  papers,  and  amongst  them  a  dowl 
granted  by  the  tenants  in  return  for  the  amnl* 
nama.  In  1865  proceedings  were  taken  by  the 
tenants  to  obtain  kabulyats  on  the  footing  of 
those  documents,  which  proceedings  came  to  an 
end  in  1868.  In  1873  J  and  P  instituted  suits 
against  the  tenants,  alleging  the  amulnama  and 
dowl  to  be  forgeries  and  seeking  to  enhance  the 
rents  payable  to  them  as  well  as  to  have  it  declared 
that  B*%  acts  did  not  bind  them.  In  these  suits 
it  was  found  that  J  and  P  had  all  along  been 
aware  of  the  claim  made  by  the  tenants  that  they 
held  a  permanent  tonure,  and  the  suits  were 
dismissed  on  the  ground  that  it  was  too  lato  for  J 
and  P,  after  the  lapse  of  twelve  years  from  B*% 
death,  to  raise  the  question.  In  1884  D,  a  receiver, 
institute  a  suit  in  the  names  of  the  grandsons  to 
eject  the  tenants  on  amongst  other  grounds 
that  the  grandsons  (reversioners)  were  not  bound 
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by  It's  acta,  and  that  the  jxinglebnri  tenure  was 
not  binding  on  them;  that  the  tenants  were 
middlemen  and  had  no  right  of  occupancy ;  that 
at  all  events  the  plaintiffs  were  entitled  to  rent 
on  the  area  of  land  then  held  by  the  defendants, 
as  there  had  been  large  nccretions  to  the  amount 
covered  by  the  amulaama  and  dowl.  The  defen- 
dant, amongst  other  things,  pleaded  re»  judicata,  and 
that  JZ  had  the  power  to  grant  the  jungleburi 
tenure  so  as  to  bind  the  reversioners.  Seld  that  the 
suit  was  not  barred  by  res  Judicata,  as  in  the  suits 
brought  by  J  and  F  the  question  of  whether  JB's 
acts  bound  the  reversioners  was  never  decided. 
Dbobomoti  Gupta  v*  Oavis 

[I.  Ii.  R.»  14  Calo.,  328 


840. 


Speoiflo  performance — 


Decree  in  favour  of  plaintiff— Rectification  of 
decree  on  application  of  defendant — Motion  to  set 
aside  decree  die  mi  seed — Subsequent  application 
to  rectify  decree.-  The  plaintiff  sued  in  1877  for 
specific  performance  of  an  agreement,  dated  27th 
September  1871,  by  which  certain  landed  pro- 
perties were  to  be  divided,  as  specified  in  the  agree- 
ment, between  them  and  the  defendants.  The  case 
came  on  for  hearing  on  the  13th  September  187 ». 
The  defendant  did  net  appear,  and  a  decree  ex^parte 
was  made,  which  declared  that  the  plaintiffs  w^re 
entitled  to  have  the  agreement  of  the  27th  Sep- 
tember 1871  specifically  performed,  and  referred 
the  suit  to  the  Commissioner  for  the  preparation 
of  conveyances,  etc.  The  decree  was  sealed  on  the 
9th  October  1878.  Ko  further  steps  were  taken  by 
any  of  the  parties  for  six  years,  and  in  September 
1884  the  matter  was  first  brought  before  the  Com- 
missioner. He  then  directed  the  defendants  to 
lodge  with  him  all  the  title-deeds  of  the  properties 
which  by  the  agreement  were  to  go  to  the  plaintiffs 
as  their  share.  The  defendants  thereupon  applied 
.  that  the  plaintiffs  should  be  directed  to  lodge  the 
title-deeds  of  the  properties  which  by  the  agree- 
ment were  to  go  to  them,  but  the  Commissioner 
refused  to  make  this  order,  being  of  opinion  that 
he  was  not  authorized  to  do  so  under  the  decree, 
which  contained  no  direction  to  him  in  respect 
thereof.  The  defendants  on  the  10th  November 
1884  gave  notice  to  the  plaintiffs  that  the  y 
would  apply  to  the  Court— (1)  '*to  set  aside  or 
vary  its  order  of  the  13th  September  187H  so  far 
as  it  related  to  the  lodging  of  title- de^ds,  eto.; 
(2)  to  appoint*  a  receiver  of  certain  properties 
mentioned  in  the  agreement;  (8)  to  order  the 
plaintiffs  to  deliver  up  to  the  defendants  the  pro- 
perties \%hich  belonged  to  their  share  under  the 
agreement ;  (4)  to  order  certain  accounts  to  be 
taken.''  This  motion  was  not  bn>ught  on  until 
the  10th  September  1886,  on  which  day  it  was 
dismissed  with  costs,  the  Judge  holding  that  the 
defendants  had  hot  shown  sufficient  cause  to 
justify  the  setting  aside  of  the  decree  under  s.  108  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882).  The 
plaintiffs  having  still  kept  possession  of  certain  of 
the  properties  which  by  the  agreement  were  to  go  to 
the  defendants,  notice  was  given  by  the  def en£inta 
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to  the  plamtiffs  on  the  28th  April  1887  tli«t  they 
would  apply  to  the   Court   for  an  order  tbat  the 
plaintiffs  should  perform  their  part  of  the  agreement 
of  the  27th  September  1871,  so  far  ss  it  remained 
unperformed  by  them,  by  giving  up  to  the  defendants 
possession  of  certain  properties  and  by  accounting  for 
the    rents  thereof,  ete.»  etc.    At    the    hearing    of 
this  motion,  counsel  for  the  defendants  asked  that  the 
decree  should    be  rectified  by  directing    that    the 
agreement  should  be  specifically  performed   by  the 
plaintiffs  and  defendants  respectively.     The    defen- 
dants contended  that  the  application  was  barred  by 
lapse  of  time,  and  that  the  question  was  re»  judicata 
by  the  order  of  the  10th  September  1885.     Held 
also  that  the  mction  was  not  res  judicata  by  reasoo 
of    the    previous    order    of    the    10th    September 
1 885.    Although  the  notice  of  motion  then  served  by 
the  defendants  on  the  plaintiffs  included  matters  in 
resp^'ct  I'f  which  the  deft>ndants  sought  relief  by  their 
present  a|ipUcatii<n,  the  Ju>ige  in  making  the   f>rder 
dealt  with  them  as  ancillary  to  the  first  and  main  point 
raised  in  that  motion,  v4m»,  the  defends  ts' right  to  set 
a^ide  the  decree  under  ».  108  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882).     Havhig  decided  that  point 
against  them,  he  did  not  really  consider  the  other 
points  at  all,  and  did  not  adjudicate  upon  them,  and 
therefore  the  present  application  in  respect  of  these 
matters  was  not  res  judicata     Kabi\[   Mahovkd 
JiHAL  r.  Bajooma  I.  Ii.  &,  12  BoHL.,  174 


841. 


Suit  for  speoiflo  perform* 


ance  of  a  oontraot  of  sale  and  to  execute  a 
sale-deed— Cfr»7  Procedure  Code  (iS82J,   s.  IB, 
expl.  2—Sale'dced  subsequently  executed   by   the 
Court  under  s.  262  of  the  Civil  Procedure  Code 
-  Suit    on    sale-deed    to  recover  possession.—  The 
plaintiff,  claiming  specific  performanceof  a  contract  of 
sale,  sued  the  defendant  to  compel  him  to  execute  a 
deed  of  sale,  alleging  that  he  had  paid  the  purchsse- 
money  to  the  defcn&nt  and  had  obtained  possessioo, 
but  was  t-ubsequcntly  dispossessed.    The  plaintiff  had 
claimed  tht;  value  of  the  standing  crop  or  damagei 
for  the  same.    The  Court  found  that  the  plsintiff 
had  paid  the  parchase-mooe^,    but    had    not   got 
possession,  and  ordered  defendant  to  execute  a  deed 
of  sale.    On  failure  of  the  defendant  to  do  so,  the 
Court  executed  a  deed  of  sale  in  plaintiff's  favour 
under  s.  262  of  the  Civil  Procedure  Code  (Act  XI^ 
of    1882).    The    pUintiff    thereupon    brought   the 
present  suit  to  recover  poss'ession  on  the  strength  of 
the  deed  of  sale.     Defen^nt  pleaded  that  this  second 
suit -was  barred  under  s.  13  of  the  Civil  Procedure 
Code.     Held  that  the  suit  was  not  barred  by  *.  1S» 
and  that  expl.  2  of  that  section  was  not  applicable^ 
because  the  object  of  that  explanation  would  seem  (o 
be  to  compel  the  plaintiff  to  rely  on  all  grounds 
which  were  open  to  him  in  support  of  the  claim  ms^^ 
by  his  plaint,  which  in  the  flnt  suit  was  confined  to 
obtaininj  a  regular  deed  of  sale.    Kathv  PaitdiT  «• 
BuDHu  BfiiEA  •  L  Ifc  B.y  18  Bom^  687 

842.    BubBtantial   matters  ift 

issue  deoided  in  a  former  wait— Civil  Bf 
eedure  Code,  s.  18—Miyht  of  shebaitship  rf  • 
family  dsb-sheba  under  a  foill,—A  UMtw,  ^^ 
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died  leaving  widows  and  a  dang^hter,  alio  three  sur- 
viving  brothera,  bequeathed  all  the  residne,  after 
certain  legacies,  of  his  aoqaired  estate,  to  maintain 
the  worship  of  a  family  deity,  appointing  his  three 
brothers  and  his  eldest  widow  to  be  shebaits,  and  pro- 
viding that  **  the  family  of  ns  five  brothers  shall  be 
supported  from  the  prosad, '  offerings  to  the  deity  '•" 
One  or  other  of  the  brothers  then  for  some  years 
managed  the  estate  as  shebiuts«  and  the  survivor  of 
them  was  succeeded  by  his  son,  one  of  the  defendants 
in  the  present  suit,  which  was  'brought  by  the  tst- 
tator's  only  daughter  as  heiress  to  his  estate,  claim- 
ing that  the  Court  should  determine  "those  pro- 
visions which  wer»  valid  and  lawful,  and  those  whioh 
were  invalid  and  illegal."  She  claimed  possession 
and  an  account,  and  also  to  be  the  shebait.  In  a  pre- 
vious suit  the  present  shebait  had  obtained  a  decree, 
to  which  the  daughter,  now  plaintiff,  was  a  party 
defendant,  affirming  the  validity  of  the  will  and  the 
rights  of  the  members  of  the  family  to  be  maintained 
under  it.  Seld  that  the  question  of  the  validity  of 
all  the  provisions  of  the  will  having  been  sub- 
stantially decided  in  the  decree  in  the  former  suit, 
which  pronounced  that  the  will  was  wholly  valid, 
passing  the  entire  estate  of  the  testator  to  the  deb- 
sheba  and  maintaining  the  rights  of  members  of  the 
family  under  the  will,  this  suit  was  barred  under 
s.  13  of  Act  X  of  1877  as  to  all  but  the  claim  to 
be  shebait.  KAMna  Dsbi  v.  AsrTOsH  Mitkbbji. 
AsiTTOSa  MuKBRJi  r.  Eamiki  Dbbi 

[L  Ii.  H.,  16  Gala,  108 
Ii.  B.,  16  I.  A.»  159 

848.  Estoppel  by  judgment— 

Ct«t7  Procedure  Code  (Act  XIV  of  1S82J,  9,  13 
— Act  IX  of  1847— All uvioM. — To  apply  the  law  of 
estoppel  by  judgment,  stated  in  s.  6  of  Act  XII  of 
1879  and  in  s.  13  of  Act  XI V  of  1882,  it  must  be 
seen  what  has  been  directly  and  substantially  in  issue 
in  the  suit  and  whether  that  has  been  heard  and 
finally  decided,  for  which  purpose  the  judsrment 
must  be  looked  at.  The  decree  is  usually  insufficient 
for  showing  this,  as,  according  to  the  Code,  it  only 
states  the  relief  granted,  if  any,  or  other  disposal  of 
the  suit,  without  the  ground  of  decision  and  without 
affording  Information  as  to  what  may  have  been  in 
issue  and  decided.  The  suit  was  to  establish  a  right 
to  land,  and  for  possession,  against  two  defendants, 
who  allege<l  their  rights  retrospectively.  The  claim- 
ant had  previously  obtained  a  decree  against  one 
of  the  defendants,  and  in  that  decree  the  land 
now  claimed  had  been  excepts.  Held  that  the 
matter  now  in  issue,  not  having  been  directly  and 
substantially  in  issue  in  the  prior  suit,  the  present 
suit  was  not  barred  under  s.  13,  Act  X 1 V  of  )  882, 
Civil  Procedure  Code.  Kali  EBiiHirA  Taoobb  r. 
Sboxbtart  ot  Statb  fob  India 

[I.  Ii.  R.»  16  Calo^  178 
L.  R.,  16  I.  A..  186 

844.    Beferenoe    to    previous 

jodgment  to  explain  decree— Title  of  near- 
•et  rfvereioner.— In  a  prior  suit  a  decree  of  the  rtgh 
Court  awarded  to  the  plaintiff  the  substantial  relief 
didmed  by  him  as  reversionary  heir  entitled  to  inherit 
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after  the  mother  of  the  last  male  owner,  then  deceased, 
she  holding  her  limited  estate  in  the  property  ; 
and  the  decree  declared  that  certain  alienations  made 
by  her  were  invalid  agunst  the  reversionary  heir. 
In  the  present  suit  the  same  plaintiff,  as  nearest  re> 
versioner.  claimed  possession  of  the  property  from  the 
daughter  of  the  mother,  the  latter  having  died  since 
the  prior  suit ;  the  daughter  alleging  title  through 
her, — Held  that  the  judgment  in  the  prior  suit 
was  admissible,  and  ought  to  be  examined  in  the 
present  suit,  in  order  to  see  what  that  suit  decided 
as  to  the  reversioner's  title.  Kali  Krishna  Tagore  v. 
Se-iretarifof  State  for  India,  L.  JZ.,  IB  L  A.,  186  .- 
I.  L,  M.»  17  Calc,  173,  referred  to  and  followed. 
The  judgment  showed  that  the  question  whether  the 
plaintiff  was  the  nearest  reversioner,  having  been  raised 
in  the  prior  suit,  had  been  finally  determined  in  the 
affirmative,  and  this  was  sufficient  proof  of  his  title  in 
the  present  suit.  Lakihmi  Eaktaiyamxi  «» 
Initanti  Bajagofal  Bav 

[I.  L.  B.,  21  Mad.«  844 

L.R.,26I.  A.,10a 

2  C.  W.  W.,  887 


846. 


Suit  for  redemption— 


Decree  for  reJemption  without  proviso  for  fore- 
closure of  payment  within  a  fixed  time — Subsequent 
suit  by  mortgagee  for  sale— Civil  Procedure  Code 
(Act  XIF  6f  1882J,  s,  13,  exph  IL—K  decree 
for  redemption  which  does  not  provide  for  pay* 
ment  of  the  mortgage-debt  within  a  fixed  time,  or 
for  foreclosure  in  case  of  default,  operates  of  itself  as 
a  foreclosnre  decree,  if  not  executed  within  three 
years.  After  such  a  decree  is  passed,  it  is  not  open 
to  the  mortgagee  to  file  a  suit  to  recover  the  mort- 
gage-money by  sale  of  the  mortgaged  property,  his 
right  of  sale  being  barred  under  s.  13,  expl.  II, 
of  the  Code  of  Civil  Proccdtire.  On  I2th  Novembar 
18S3  A  obtained  a  decree  for  redemption  on  pay- 
ment of  a  certain  sum  of  money  to  B  (the  mortgagee). 
The  decree  contained  no  direction  as  to  foreclosure  or 
as  to  the  time  within  which  the  payment  was  to  be 
made.  On  26th  November  1884  B,  the  mortgagee, 
sued  to  recover  the  mortgage-debt  by  sale  of  the  pro- 
perty mortgaged.  On  8th  April  1886  A  paid  into 
Court  the  sum  directed  to  be  paid  by  the  redemption 
decree.  B  refused  to  accept  the  payment,  and  in* 
sisted  upon  his  right  of  sale.  Held  that  the  mort- 
gagee having  neglected  to  obtain  a  provision  for  ssle 
in  the  redemption  suit,  as  he  might  and  ought  to 
have  done,  if  he  wished  to  preserve  the  right  of  sale, 
that  right  must  be  held,  under  expl.  II  of  s.  18 
of  the  Code  of  Civil  Procedure,  to  have  been  a 
matter  directly  and  substantially  in  issue  in  the 
former  suit,  and  to  have  been  in  effect  negatived  by 
the  judgment.    Maloji  v,  Sagaji 

[I.  L.  B«»  18  Bom.,  667 


846. 


Blval  suite  for  pre-emp* 


HOTL—^ach  pre-empt  or  made  defendant  in  the 
other^s  suit — Suits  tried  together,  but  decided  hg 
separate  decrees — Decree  allowing  pre-emption  in 
one  ease  only  on  condition  of  default  by  other pro^ 
emptors — Finality  of  decree  in  superior  pre^mptot'e 
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amit — Appeal  hy  inferior  pre'emptor  in  hit  ovjn 
euit — Appellate  Cowl,  Power  of,  to  alter  decree 
eo  at  to  nffeot  euperior  pre'emptor*»  right, — In  two 
rival  salts  for  pre-emption  each  pre-emptor  was 
made  a  defendant  in  the  other's  snit.  The  suits  were 
tried  together  upon  the  same  evidence,  and  were  dis- 
posed of  hy  a  single  judgment,  but  by  separate  I 
decrees.  In  one  of  the  snits  the  pre-emptor  obtained 
a  decree  in  the  terms  of  s.  214  of  the  Civil  Proce- 
dure Code.  In  the  other,  the  pre  emptor  obtained  a 
decree,  subject  to  the  condition  that,  in  the  event  of 
the  first  pre-emptor  failing  to  execute  his  decree,  the 
second  pre-emptor  should  be  entitled  to  execute 
it.  The  decree  in  the  first  suit  was  not  appealed, 
and  became  final.  The  second  pre-emptor  appealed 
from  the  decree  in  his  own  suit,  upon  the  grounds 
that  the  amount  ordered  to  be  paid  was  excessive, 
and  that  ihe  first  pre-emptor  had  lost  his  right,  and 
the  decree  in  the  second  suit  should  not  have  been 
made  subject  to  the  condition  above  stated.  Seld 
that  the  appellant,  if  he  desired  to  get  rid  of  the 
decision  regarding  the  fii*st  pre-emptnr's  preferential 
right,  should  have  appealed  against  the  first  pre- 
emptor's  decree,  but  that,  that  decree  having  become 
final,  the  question  between  the  two  pre-emptors  could 
not  be  re-opened  on  appeal  from  the  second  pre- 
emptor's  (decree.    Cuajju  v.  Shbo  Sahai 

[L  L.  B.,  10  All.,  128 

847. Issue  as  to  proprietorship 

of  lands— 5i»t<  a»  to  title  to  xoatte  lands  — Subte' 
quent  suit  as  to  right  to  cultivated  lan'it^  —  lxi  a 
suit  by  A,  the  inamdar,  against  B,  the  khot  of  a 
certain  village,  it  was  decided  that  A  was  the 
proprietor  of  the  forest  or  waste  Unds  attached  to 
the  village.  Held  that  this  decision  did  not  operate 
as  res  judicata  between  A  and  B  so  as  to  estop  B 
in  a  subsequent  suit  for  setting  up  a  proprietary 
title  as  against  A  to  the  cultivated  lands  in  the 
village.  Moao  Abaji  i?.  Nabatan  Dhondbhat 
PiTBB         .  .      I.  L.  B.,  11  Bom.,  325 

848. Buit  in  respect  of  different 

IK)rtions  of  joint  family  property— ifo^wiai 
ieeue  informer  suit.—lti  1876  the  plaintiffs,  alleging 
a  partition  of  the  family  estate  in  1864,  sued  their 
uncle  (father  of  the  present  defeiiiiants)  to  recover 
their  share  of  the  rent  of  a  certain  piece  of  land 
which  had  formed  part  of  the  family  estate.  '1  he 
plaintiffs  relied  in  that  suit  upon  a  memorandum  or 
agreement  of  partition  executed  in  <  864.  I  he  defen- 
dant in  that  suit,  however,  contended  that  the  family 
was  still  joint,  and  that  the  plaintiff  conld  not  claim 
a  share  of  any  particular  piece  of  land,  but  must  sue 
for  partition  of  the  whole  property.  At  the  hearing 
of  that  suit  an  issue  was  raised  as  to  whether  partition 
had  taken  place.  The  Court  found  in  the  affirmative 
and  awarded  the  plaintiff's  claim.  In  the  present 
suit  the  plaintiffs  sued  the  defendants  (the  sons  of 
the  defendant  in  the  former  suit)  to  recover  posses- 
uon  of  certain  property  which  they  alleged  formed 
part  of  the  share  awarded  to  them  at  the  partition  of 
1664,  but  of  which  they  had  been  dispossessed  by 
the  dafendants  in  1873.  The  defendants  denied 
that  there  had  been    any  partition  of  the  family 
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property.     Held  that  the  question  of  partition  was 
res  judicata*  and  could  not  be  raised'  again  by  the 
defendants.    The  question    had  been  directly   and 
substantially  in  issue  in  the  former  suit.      No  doubt, 
the  dispute  in  that  suit  was  as  to  a  different   piece 
of  Innd,  but  there  was  no  allegation  that   that  land 
was  held  on  any  different  tenure  to  the  land  now  in 
suit.    The  plaintiffs  there  as  now  alleged  that  there 
had  been  <a  partition,  and  that  they  had  a  separate 
share.      The    defendants    there  contended,    aa  the 
defendants  now  contenHed,  that  there  was  no  parti- 
tion, and  that  the  family   estate  was  joint.     The 
decree  in  that  suit  depended  on  that  issue,  and  where 
the  decree  depends  on  an  issue,  tU^  finding  on  that 
issue  is  binding  as  res  judicata,     llie  status  of  the 
family,  having  been  thus  tried  and  determined  in  the 
former  suit,  was  binding  on  the  parties  in  subsequent 
suits.      Akajtfa      Halaohabta      9,     Damodhax 
MAKuin)  .    I.  Ii.  B.,  18  Soin.t  25 


849. 


-Suit  by  a  woman  for  a  share 


of  property  alleging  herself  to  be  A's  "Widow 

— Pragtrfor  declaration  of  her  marriage  to  A  — 
Denial  of  her  marriage  to  A  hg  defendant — Arbi' 
tralion — Award  of  a  certain  sum  in  satisfaction  of 
plainliff^s  claim — Decree  on  award — No  declaration 
as    to   her   marriage — Subsequent  suit    hg  her  «* 
widow — Release — Civil  Procedure  Code  (XIV  of 
18S2),  *.  iS.-The  plaintiff  F  in  this  suit  alleged 
that  both  she  and  the  defendant  A  had  been  the 
wives  of  one  if,  a  Cutchi  Memon  Mahomedan,  who 
died  intestate  in  1878,  leaving  them  his  widows  and 
other  members  of  his  family  him  surviving.    The 
plaintiff  had  a  daughter  named  M,    Both  plaintiff 
and  defendant  had  since  ^'s  death  filed  separate 
suits,  in  which  they  respectively  claimed  parts  of  his 
estate.      In   1879  the  defendant  had  filed  a  vnt 
(No.  616  of  1879)  against  the  executors  of  her  father- 
in-law's  will  to  recover  certain  n^oney  belonging  to 
her  husband.    She  obtained  a  decree,  and  tne^  cuit 
was  referred  to  the  Commissioner  to  make  inqairies. 
In  1882  the  present  plaintiff  F  and  her  daughter  M 
filed  a  suit  (No.  227  of  18*"  2)  against  the  present  de- 
fendant A,  claiming  a  share  of  the  estate  of  her 
deceased  husband  H,    In  that  suit  she  alleged  that 
she  had  been  lawfully  married  to  H  and  ever  since 
cohabited  with  him,  and  that  her  child  Af  was  Hf 
legitimate  daughter;  and  she  prayed  (inter  olid) 
for  declaration  that  she  was  the  lawful  wife,  and 
that  M  was  the  lawful  daughter  of  Jff.    In  the  written 
statement  filed  by  A  in  that  suit,  she  alleged  thst 
F  was  not  the  lawful  wife  of  B,  but  only  his  kept 
mistress,  and  she  denied  that  F  was  entitled  to  s 
share  in  his  property.    On  the  3rd  May  1882.  »» 
order  of  reference  was  made  by  which  both  the  abo^* 
suits,  rt«..  No.  616  of  1879  and  No.  227  of  l888i 
•*  and  all  matters  in  difference  therein  "  were  by  con- 
sent of  all  parties  thereto  referred  to  arbitratioD. 
The  arbitrators  were  the  respective  attorneys  of  the 
partiea     Awards  were  duly  made,  and  on  the  Ijk 
October  1883  decrees  were  pass-^d  in  both  suite  m 
accordance  with  the  said  awards.    By  the  decree 
and  award  in  suit  Na  227  of  18^2  -P  was  to  be  I** 
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bv  A  a  Bam  of  B56,000  in  full  satisfaction  of  all  the 
claims  of  F  and  her  daughter  M  upon  the  estate  of 
ff,  the  rest  of  the  estate  being  declared  the  sole  pro- 
perty of  A.  The  material  part  of  the  decree  was  as 
follows:  '*This  Court  doth  by  consent  pass  jndg- 
^  ment  according  to  tlie  said  awai'd  *  •  •  and 
doth  order  that  the  said  A  do  pay  for  the  said  J^  to 
her  attorneys,  Messrs.  Tyabji  and  Dhyabhai,  within 
seven  days  after  the  date  of  this  decree,  the  sum  of 
H  65,000  in  full  settlement  of  all  and  singular  the 
claims  and  claim  of  the  said  F  and  JU  or  either  of 
them  against  or  upon  the  estate  of  the  said  H  what- 
soever and  whatsoever  *  *  and  doth  declare  that 
upon  the  payment  of  the  said  sum  of  B55,00O  by 
the  said  A  to  the  said  J^  as  aforesaid,  all  claims 
whatsoever  of  the  said  J^  and  M  or  either  of  them 
upon  the  estate  of  the  said  21  in  the  hands  of  any 
person  whatsoever  or  upon  the  said  A  as  heir  of  the 
said  S  personally  or  otherwise  howsoever,  shall  be 
considered  to  have  been  fully  satisfied  by  the  said  A 
and  absolutely  waived  for  ever  by  the  said  F  and  3f  ; 
and  doth  further  declare  that  the  said  A  is  entitled 
absolutely  to  all  the  rest  of  the  estate  and  effects  of 
the  said  M  as  her  sole  property  as  against  the  said 
Faxid  i/."  The  defendant  A  in  1882  also  filed  an- 
other suit  (Ko.  198  of  1882)  Hgainxt  her  father-in- 
law's  executors,  and  recovered  certain  ornaments 
which  she  alleged  to  be  her  stridhan.  In  October 
18b6  A  married  again,  and  in  December  1887  J^ 
filed  the  present  suit  against  her,  alleging  that  by 
the  law  and  custom  of  Cutchi  Memons  A  had  by 
reason  of  such  second  marriage  forf eitt  d  all  rights 
and  interests  to,  and  in  the  pn)perty  of,  her  first  hus- 
band S,  and  also  to  the  ornaments  which  she  had 
recovered  in  the  last-mentioned  suit,  and  she  claimed 
that  the  said  property  and  ornaments  now  beh  nged 
to  her  {F)  as  sole  surviving  widow  of  the  said  J{, 
She  prayed  for  a  declaration  that  A  had  by  her 
second  marriage  forfeited  her  right  to  the  said  pro- 
perty and  ornaments,  and  that  she  (the  plaintiff)  was 
now  entitled  thereto;  that  the  defendant  might  be 
ordered  to  deliver,  etc.,  etc.  The  defendant  A  filed 
a  written  statement  in  which  iinUr  alid)  she  con- 
tended that  the  plaintiff  was  never  the  wife  of  H, 
but  had  been  merely  his  kept  mistress ;  that  in  suit 
Ko.  227  of  882  she  (the  defendant)  had  denied  that 
the  plaintiff  F  was  the  widow  at  B  s  that  the  award 
and  decree  in  that  suit  were  not  made  upon  the  basis 
of  her  (^s)  being  such  widow,  and  she  (the  defen- 
dant) submitted  that  the  said  award  and  decree  were 
a  bar  to  the  present  suit.  It  was  contended  for  the 
defendant  (!•  that  the  plaintiff  had  in  the  former 
suit  prayed  for  a  declaration  that  she  had  been  the 
lawful  wife  of  JB  ;  that  the  decree  in  that  suit  con- 
tained no  such  declaration,  and  that  her  prayer  must 
therefcnre  be  taken  to  have  been  refused  under  s.  13 
of  the  Civil  Pitwedure  Code  (Act  XIV  of  1882),  and 
that  she  was  consequently  not  now  entitled  to  sue 
as  bis  widow — lier  claim  to  be  his  widow  being  ret 
Judicata ;  (2)  that  the  decree  in  suit  Ko.  227  of  1882 
expressly  declared  that  the  ti  56,000  awarded  to  the 
plaintiff  by  that  decree  was  in  full  settlement  of  all 
her  claim;  and  that  she  was  therefore  precluded 
from  claiming  against  the  estate  in  any  possible  coq- 
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tingency;  and  that  therefore  the  defendant's  re- 
marriage gave  her  no  right  to  sue ;  (8)  that  the  latter 
pait  of  the  decree  amounted  to  a  release  and  assign- 
ment by  the  plamtiff  ^to  the  defendant  of  all  her  (the 
plaintiff's)  right  to  the  property  in  question.  Held 
that  the  status  of  the  plaintiff  as  widow  of  H  was' 
not  res  judicata.  The  question  of  the  plaintiff's 
marriage  with  H  had  not  been  controverted  before 
the  arbitrators  and  finally  decided  in  a  mauner  suffi- 
cient to  establish  ret  judicata.  An  award  can  only 
operate  as  an  estoppel  in  respect  of  questions  pro- 
perly brought  before  and  considered  by  the  arbitra- 
tors. Expl.  Ill  of  9,  13  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882)  does  not  apply  where  the 
Court  is  silent  on  a  head  of  relief  only  claimed  as 
ancillary  to  the  main  relief,  and  which  by  implication 
is  rather  granted  than  refused.  It  only  applies  where 
the  Court  is  silent  on  an  independent  head  of  relief 
claimed  and  duly  controverted.  But  held  tlat  the 
award  and  release  contained  in  the  decree  constituted 
a  binding  agreement,  by  which  the  plaintiff  J*  for  the 
sum  of  «56,000  waived  all  her  rights  against  A, 
including  the  claim ^ade  in  the  present  suit,  which 
existed  at  the  time  of  the  award  as  a  present  right 
dependent  on  a  contingency,  and  the  suit  therefore 
should  be  dismissed.     Fatm abai  r.  Aishabai 

[I.  li.  B^  12  Bom.,  464 

Held  on  appeal,  affirming  the  decision  of  S(X>tt, 
cT".,  that  the  present  suit  was  not  barred  under  s.  18 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882)  by 
reason  of  the  former  suit  No.  227  of  1882.  Although 
F  litigated  in  the  former  suit  as  widow  of  ^  as  she 
did  in  tl.e  present  suit,  the  matters  "  substantially 
in  issue"  in  the  two  suits  were  quite  distinct.  In 
the  former  suit  she  claimed  her  share  in  the  estate  of 
H  as  one  of  his  lawful  heirs  entitled  to  succeed  to 
him  on  his  death.  In  the  present  suit  her  claim  was 
based  on  a  subsequent  event,  by  reason  of  which  she 
contended  that  A'%  share  was  by  law  and  custom 
forfeited,  and  reverted  to  the  estate  of  H.  Held 
also  (affirming  the  decision  of  Scott,  J,)  that  the 
status  of  plaintiff  as  widow  of  H  was  not  ret  judi' 
cafa.  The  plaint  in  suit  No.  227  of  1882,  no  doubt, 
asked  for  a  declaration  that  she  was  the  widow  of 
H,  and  no  such  declaration  had  been  made.  But  the 
declaration  was  not  sought  for  by  way  of  specific 
relief,  but  simply  as  the  gr(  und  for  fhe  real  and  sub- 
stantial relief  to  obtain  which  the  suit  was  instituted, 
ri«.,  the  payment  by  A  of  J^s  share  of  j?*s  estate. 
Expl.  Ill  of  s.  13  was  not  intended  to  apply 
to  such  a  case.  Held  (reverung  the  decbiem  of 
Scott,  J,)  that  the  declaration  in  the  former  decree, 
that  the  fi66,C00  were  paid  to  the  plaintiff  in  foU 
settlement  of  all  her  claims  upon  the  estate,  did  not 
bar  the  present  suit.  The  words  of  the  award  and 
decree  were  to  be  read  with  reference  to  the  character 
in  which  the  parties  were  litigating  as  widows  of  the 
deceased  H  claiming  to  succeed  to  his  property  on 
his  death.  Such  general  languafie  was  to  be  controlled 
by  the  circumstances  of  the  case.  Upon  the  proper 
construction  of  the  award  therc^  was  no  such  clear 
intention  shown  to  include  in  the  settlement  a  con- 
tingent claim  of  the  apecifrL  nature  now  made  as  to 
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•prednde   the  plaintiif  from  setting  it  up  in    the 
present  snit    Faticabai  9.  Aishabai 

[I.  Ii.  B.,  18  Bom.,  242 

860.  —  —  Claim  in  part  included  in 
former  suit  which  was  dismlsBed  -  Civil 
'  Froeedvre  Code^  **.  i3, 42, 43,  and  212-  Rt^ference  to 
pleadings  aMd  judgment  to  explain  decree— Omie* 
eion  of  portion  cf  claim  in  former  euit — Menne 
profitt^Oudh  Bent  Act/ XI P  of  lS68j,s.  111.^ 
That  a  claim  has  been  included  in  a  previous  suit, 
i^ithout  its  havin)2  been  directly  and  substantially 
put  in  issue  and  decided,  does  not  tkpon  the  dismissal 
of  that  suit  preclude  a  subsequent  suit  upon  it.  A 
consent  decree  of  1873  decided  thak  alluvial  land 
belonged  to  the  plaintiif  s  vUlage  Sipah.  The  area 
was  judicially  determined  in  1870  on  a  map  of  1874, 
but  actual  possession  was  not  obtained  from  the 
defendant,  who  owned  villages  on  the  opposite  side  of 
the  river.  The  decree-holder  in  1877  included  a 
claim  for  part  of  the  same  land  in  a  suit  for  an 
accretion  to  another  of  his  riparian  villages,  Ehasapur, 
and  the  latter  suit  was  whollv  dismissed.  To  ^et 
possession  of  the  land  decreed  in  1873,  he  then  brought 
rent-suits  against  two  tenants  upon  it,  the  defendant 
intervening  under  s.  Ill  of  the  Oudh  Bent  Act,  1868. 
Both  the  rent-suits  were  dismissed  ;  and  according  to 
-the  right  reserved  in  the  latter  section  the  plaintiff,  to 
establish  his  title  in  a  competent  Court,  brought  the 
present  suit,  including  in  it  the  land  which  he  had 
made  part  of  his  claim  in  the  dismissed  suit  of  1877. 
Held,  on  the  question  whether  the  dismissal  of  the 
suit  of  1877  precluded  a  further  suit  for  that  part  of 
the  land  which  had  been  included  in  it,  that  it  did 
not,  and  that  s.  18  of  the  Civil  Procedure  Code  was 
inapplicable.  The  pleadings  and  judgment  in  the 
suit  of  1877  were  rt-f erred  to,  showing  that  what 
belonged  to  Sipah  had  n(>t  been  in  issue,  and  that 
nothing  respecting  it  had  been  heard  or  decided. 
Held  also,  as  to  the  rest  of  the  land  claimed  in  this 
suit,  that  there  was  no  bar  on  account  of  its  omission 
from  the  suit  of  1877.  As  to  mesne  profits,  it  would 
have  been  open  to  the  High  Court  to  direct  an  enquiry 
under  s.  212  of  the  Civil  Procedure  Code.  Jagatjit 
Singh  v.  Sababjit  Sivgh  I.  Ii.  B.»  19  Calc^  167 

[Ii.  B.,  18 1.  A.,  165 

851. Suit  for  land  identical  with 

land  given  in  previous  decree— Proo/  0/ 
identity  where  decree  did  not  epecify  boundaries — 
Long  potMeeeion,—  The  proprietary  possession  of 
alluvial  land  was  claimed  upon  the  averment  that, 
having  been  gained  as  an  accretion  to  the  plaintiff's 
village,  it  had  been  wrongly  excluded  from  settle- 
ment with  the  latter,  in  consequence  of  a  prior  decree, 
which,  however,  had  not  decreed  the  land  to  the 
defendants,  as  they  alleged  it  to  have  done.  In 
pursuance  of  that  decree,  which  was  made  in  18  ••'), 
the  land  had  been,  according  to  the  evidence,  taken 
by  the  defendants,  in  whose  possession  it  was  in  1868; 
from  which  date  till  1 88:^  when  the  present  suit  was 
brought,  that  land  had  been  treated,  alike  by  the 
Goveniment  authorities  and  by  the  def erdants,  as 
belonging  to  the  latter.  Had  the  question  been  one  of 
limitation,   the  possession  of  the  defendants  for  a 
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period  of  twelve  years  wofnld  not  have  been  raffieiCDit 
to  exclude  this  claim  by  the  plaintiff,  the  GoTem- 
ment,  to  recover  whatever  couldliave  been  shown   to 
be  its  property.     The  question,  however,  was  not  one 
of  limitation ;  and  the  fact  of  the  possession  having 
been  retained  for  so  long  a  period  «^  as  used  hj  the 
defendants,  not  to  make  a  title,  but  to  define  or 
identify   the  land    which  the  decree  of   18C5   had 
awarded  to  them.    Although  the  specification  cf  the 
boundaries  (which  had  been  merely  by  reference  to 
the  plaint  which  mentioned  a'ljoining  villages)  had 
been  ineffectual,  the  acts  of  the  parties  had  been  rach 
as  to  fix  the  meaning  of  the  terms  used ;  and  it  waa 
established  by  the  evidence  that  the  land  now  claimed 
was  identical  with  that  which  had  been  made  over 
under  the  decree  of  1866,  to  which  it  related.    Sbgbs* 

TABY  OF  STATB  FOB  IhDIA  9.  DrBBUOT  SiNOH 

[I.  L.  B.»  18  Calc,  8U 
Ii.  B.,  19 1.  A*.  69 


852. 


Transfer  of  interest— CtH/ 


Procedure  Code,  s.  13 — Appointment  of  a  creditor 
at  agent   to  collect  rente  and  appropriate  part 
towards  the  debt, — In  a  suit  to  redeem  a  kanom 
on  certain  land,  the  jenm  of  «  devasom  in  Malabar, 
it  appeared  that  the  plaintiff  held  a  melkanom  in 
respect  of  the  same  land  executed  to  him  ( subsequently 
to  the  date  of  the  kanom  fought  to  be  redeemed). 
by  defendant  8,  the   samudayam  of  the  devaaom 
Defendant  3  represented  one  C,  in  whose  favour 
the  uralers  had  in  1741  executed  a  document  ap- 
pointing   him   samudayam  and    stating  that  tbey 
bad  received  from  him  a  kanom  of  1H,000  fanaois 
on  the  devasom  properties,  and  providing  that  he 
should  appropriate  part  of  the  rents  towards  the 
loan.    It  appeared  that  in  a  suit  to  eject  teiiant«» 
the  uralers  had  sued  as  co-plaintiffs  with  the  samn- 
dayam ;  in  subsequent  suits,  however,  two  of  the 
uralers  had  sued  other  tenants  for  rent  and  the 
samudayam  for  an  account ;  both  of  these  smts  were 
dismissed  on  second  appeal,  and  in  the  judgments 
of  the  High  Court  the  samudayam  was  described 
as  a  mortgagee  in  possession.    Held,  (1)  on  its  ap- 
pearing that  no  opinion  was  elprcssed  in  the  former . 
suits  as  to  the  construction  of  the  document  of  1741, 
that  the  former  decisions  had  not  the  force  of  res 
judicata ;  (2)  in  view  of  the  conduct  of  the  parties 
and  on  the  terms  of  the  document  of  1741,  that 
the  samudayam  was  not  thereby  constituted  a  mort* 
gagee  in  possession,  and  that    the  melkanom  set 
up    by    the    plaintiff  was  invalid.    Kbisrnait  v. 
Vbloo  I.  I«.  B.,  14  MacL,  801 


863. 


Creditor    of    a    devasom 


placed  in  possession  as  samudayam  ~Cfr«7 

Procedure  Code,  s,  13.— In  a  suit  brought  by  the 
uralers  of  a  devason  in  Malabar  to  recover  ceitain 
land  in  the  possession  of  the  defendant  it  appeared 
that  the  defendant  held  under  an  instrument,  dated 
174-1,  whereby  his  predecessor  in  title  was  afH 
pointi'd  samudayam,  and  was  authorixed  to  appro- 
priate part  of  the  rents  of  the  devasom  properUea 
to  the  interest  on  a  loan  made  by  him  to  the  uralera. 
Two  of  these  uralers  had  brought  a  previoQt  SQit 
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ag&inst  the  defendant  for  an  account  of  the  rents 
received  by  him  and  for  an  injunction ;  that  nit  was 
diflmiseed  on  second  appeal  when  the  High  Court 
deecribed  the  defendant  ok  a  mortgagee  in  posseuion, 
but  the  question  whether  or  not  he  was  a  n:ortKagee 
with  or  without  possession  was  not  then  directly  and 
substantially  iu  issue.  Held  that  the  statas  of 
the  defendant  was  not  res  judicata  by  reason  of  the 
judgment  in  the  previous  suit.  Bam ak  v.  Shatha- 
iTATHAK  .    I.  UB.,  14  Mad.,  812 


854. 


•ICatter  whioh  should  have 


been  ground  of  attaok  in  former  suit— Ct'inZ 
Procedure  Code,  ss.  IS,  43,— The  widow  daughter 
and  divided  brother  of  a  deceased  Hindu  executed 
an  instrument  which  provided  for  the  distribution  of 
his  property*  both  moveable  and  immoveable,  as  to 
which  they  had  disputed.  The  document  was  not  re- 
gistered. The  widow  set  up  a  will  made  by  the  deceased 
in  her  favour  ;  the  brother  sued  the  widow  for  a  de- 
claration that  the  will  was  a  forgery,  but  the  Court 
held  that  it  was  genuine.  He  now  sued  the  widow 
and  daughter  on  the  above  instrument  to  recover 
his  agreed  share  of  the  moveable  property  of  the 
deceased.  The  widow  set  up  the  will,  which  the 
plaintiff  averred  was  invalid  according  to  the  custom 
governing  the  family.  Jljeld  that  the  plaintiff  was 
not  precluded  by  the  decree  in  the  former  suit  from 
impugning  the  validity  of  the  will.  Thakdayait  r. 
Valliamma  .    L  L.  B«,  16  Mad.»  886 


866. 


Question  aa   to  whether 


decree  is  binding — Decree  amended  ajter  execu- 
tion to  conform  with  judgment—  Decision  in  suit 
to  set  aside  sale  under  amenf/ed  decree,—  In  a  suit 
for  money  against  the  kamavan  and  two  anandravans 
of  a  Malabar  tar  wad,  the  judgment  directed  a  "  decree 
for  the  plaintiffs  as  prayed,"  but  the  decree  ordered 
payment  by  one  anandravan  only.  Property  of 
the  tarwad  was  attached  and  sold.  The  decree 
was  then  amended  and  brought  into  conformity  vrith' 
the  judgment.  Other  members  of  the  tarwad  sought 
to  have  the  sale  set  aside,  but  it  was  found  that  the 
judgment-debt  had  been  contracted  for  proper  tarwad 
purposes,  and  that  suit  was  dismissed.  Application 
was  now  made  for  the  attachment  of  other  property 
of  the  tarwad  in  further  execution  of  the  amended 
decree.  Seld  that  the  members  of  the  tarwad 
were  not  entitled  to  contend  that  the  decree  was  not 
binding  on  them,  that  matter  being  res  Judicata. 
CHATHAPFAir  r.  Ptdel   .  L  L.  B.,  l6  Mad.,  408 


856. 


Ufiufructutiry  mortgage— 


Suit  hjf  mortgagee  ftr  possession— Decree  for  pos- 
session—  Subsequent  tuii  by  mortgagor  for  rsdemp- 
tion, — In  1S64  the  lands  in  dispute  were  mortgaged 
under  an  agreement  that  tht*  mortgagee  should  hold 
the  lands  and  apply  the  profits  towards  the  latisfac- 
tion  of  the  mortgage-debt.  In  1889,  the  mortgagor 
having  obstructed  the  mortgagee,  the  latter  filed  a 
suit  for  removal  of  the  obstruction  and  for  confirma- 
tion of  his  possession.  He  obtained  a  decree  order- 
ing that  he  should  retain  possession  till  the  debt  was 
paid  off  from  the  usufruct.  In  1^85  the  mortgagor 
filed  a  suit  for  redemption.    The  defence  to  this  suit 
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was  that  it  was  barred  by  the  decree  in  the  former 
suit.  He  Id  that  th  e  suit  was  not  so  barred*  the  relative 
rights  of  mortgagor  and  mortgagee  not  having  been 
adjudicated  upon  in  the  former  suit.  Nabsihsa 
KioroHAS  V,  Bhagtavtbav 

[L  Im.  B.,  14  Bom.,  8S7 


867. 


Suit  by  purohaaer  against 


mortgagee  for  posBeBsion— J^ms  raised  hg 
mortgagor  impeaching  hond  fides  of  sale — Deeree 
for  plaintiff  without  recording  finding  on  issue — 
Subsequent  suit  for  redemption  by  mortgagor 
against  mortgagees  impeaching  sale  as  fraudulent 
and  void, — In  1874  the  plaintuf  mortgage  certain 
property  to  12  D  and  B  L.  In  1877  the  mortgagees 
sold  it  by  auction  to  one  K,  who  in  the  following  year 
sued  the  mortgagor  for  possession.  The  defendants 
in  that  suit  filed  a  written  statement  impeaching  K*b 
title  under  the  alleged  sale,  and  at  the  hearing  an 
issue  ^'U  raised  as  to  whether  tlie  plaintiff  {K)  was 
the  purchaser  of  the  premises  bund  fide  and  for 
valuable  consideration.  The  plaintiff  (K)  obtained 
a  decree  in  that  suit,  but  no  finding  on  the  said  issue 
was  recorded.  The  plaintiff  in  the  present  case  was 
the  son  of  the  mortgagee,  and  he  now  sued  to  redeem 
the  property  and  for  a  declaration  that  the  alleged 
sale  by  the  mortgagees  was  fraudulent  and  void  as 
against  him.  He  contended  that  in  the  former  suit 
he  did  not  intend  to  allege  that  the  sale  was  not 
bond  fide,  but  merely  that  it  t<x)k  place  without  due 
notice  and  was  impeachable  on  that  ground,  and  he 
relied  on  the  fact  that  there  had  been  no  finding  on 
the  issue.  Held  that  the  present  suit  was  barred  by 
the  issue  and  decree  in  the  former  suit.  In  that  suit 
the  plaintiff  <  £^  had  given  evidence  that  he  wasthe 
bond  fide  purchaser  of  the  property.  Though  no 
Mctual  finding  on  that  issue  was  recorded,  the  decree 
passed  for  the  plaintiff  necessarily  involvejl  the 
finding  of  the  issue  in  the  afiirmative.    Bamkbiska 

jAOAirirATH  V,  VlTHAX  BaKJI 

[L  Ii.B.»  16  Bom.»  88 


868. 


Cross-appealB  heard  sepa^ 


rately— Ci©f7  Procedure  Code,  s.  13 —The  plam- 
tiff  and  defendant  in  a  suit  each  appealed  separately 
and  defendant's  appeal  first  came  on  for  hearing,  and 
an  issue  as  to  whether  the  plaintiff  or  the  defendant 
had  title  to  the  land  in  dispute  was  decided  on  the 
facts  by  the  Appellate  Court  adversely  to  the 
defendant.  Subsequently,  the  plaintiff's  appeal, 
involving  the  same  issue,  came  on  for  hearing  before 
the  same  Court.  Held  that,  although  s.  13  of  the 
Civil  Procedure  Code  did  not  apply,  still  the  principle 
of  res  judicata  applied,  and  the  finding  on  the  former 
appeal  barred  the  trial  of  the  same  issue  in  the  latter. 
Sam  Kirpal  v.  Hup  Kuari,  I.  L  2?.,  6  All.,  269  : 
L.  J2.,  11  J.  A,i  S7,  referred  to.  Bam  Lal  r.  Chhbb 
Nath  I.  li.  B..  12  All.,  678 

869. 


Finding  in  judgment  in  con- 
flict with  termB  of  decree— Cirt I  Procedure 
Code,  s.  IB— Immaterial  issue  in  suit, — The  decree 
in  a  suit  gave  the  plaintiff  an  unrestricted  right  to  the 
property  claimed  by  him,  but  in  the  judgment  on 
which  that  decree  was  based  it  was  stated^  the  finding 
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apparently  not  being  a  finding  on  any  material  issue 
in  the  suit,  that  the  defendants  were  entitled  to 
certain  rights  in  respect  of  the  property  decreed  to 
the  pliantiff.  No  application  was  made  to  bring  the 
decree  into  conformity  with  the  judgment,  and  the 
decree  as  it  stood  was  affirmed  on  appeal.  JSeld  that 
the  defendants,  as  plaintiffs  in  a  subsequent  suit  be- 
tween  the  same  parties  relating  to  the  same  property, 
could  not  plead  the  fincUng  in  their  favour  in  the 
judgment  as  constitnting  ret  judicata  in  the  face  of 
the  clear  wording  of  the  decree.  Indabjit  Pbasab 
f .  BiOHHA  Bai  I.  If.  B.,  16  All.,  8 


860. 


Decree   not    in 


.accordance  with  judgment — Cfi»7  Procedure  Code, 
1882,  *8.  IS,  244-Tran9fer  of  Property  Act  (IV 
of  1S82J,  *«.  88,  89 — Interpretation  of  decree. — 
Where  a  mortgagee  in  suing  upon  his  mortgage 
included  in  his  plaint  certun  property  which  was  not 
included  in  the  mortgage-deed,  and  this  fact  was 
apparently  overlooked  by  the  defendant  who  defended 
the  suit,  and  where,  while  the  judgment  de- 
clared "  that  a  decree  be  given  against  the  hypo- 
thecated estate,"  in  the  decree  the  property  affected 
was  described  as  "  the  property  specified  in  the  plaint." 
Seld  that  the  decree  must  be  held  to  mean  the 
hypothecated  property  mentioned  in  the  plaint,  and 
that  neither  s.  18  nor  s.  244  of  the  Code  of  Civil 
Procedure  concluded  the  defendant  from  subsequently 
suing  to  recover  the  property  wrongly  included  in  the 
plaint.    Bam  Chaitpbb  r.  Rondo 

[I.  Ii.  R.,  22  AU.,  442 


861. 


ContentionB  not  ralBed  by 


way  of  defence  in  former  suit — Civil  Procedure 
Code,  9*»  iS,  45.— In  a  suit  to  recover  possession  of 
the  impartible  zamindari  of  Sivaganga,  it  appeared 
that  the  istimrar  zamindar  died  in  1829,  and  that 
after*  an  interval  of  wrongful  possession  by  his 
brother  and  his  descendants,  his  daughter  established 
her  title  to  succeed  him  and  was  placed  in  possession 
in  1864.  She  died  in  1 877,  leaving  the  present  plain- 
tiff, her  son,  and  three  daughters  her  sarviving.  A 
suit  was  then  brought  by  the  father  of  the  present 
defendant,  wh*>  was  tne  son  of  her  elder  sister 
(deceased),  against  the  present  plaintiff  and  the 
daughters  of  the  late  Bani  for  possession  of  the 
zamindari,  to  which  he  claimed  to  be  entitled  by 
right  of  inheritance.  A  decree  was  passed  for 
the  plaintiff  in  that  suit,  under  which  he  obtuned 
possession  of  the  zamindari  and  retained  it  until 
his  death  in  1883,  when  he  was  succeeded  by  the 
present  defendant.  The  plaintiff  now  sued  as 
above,  claiming  that  the  right  to  the  zamindari 
had  devolved  on  him,  and  not  on  the  defendant, 
on  the  death  of  the  plaintiff  in  the  former  suit. 
Beld  (1)  that  the  defendant'a  father  had  not 
succeeded  to  a  qualified  heritage  nor  to  a  mere  right 
of  management  of  joint  family  property  in  which 
the  plaintiff  had  a  right  of  survivorship,  but  that 
he  had  succeeded  to  the  estate  as  full  owner  and 
had  therefore  become  a  fresh  stock  of  descent ; 
(2)  that  accordingly  nearness  or  remoteness  of 
relationship  to  the  istimrar  zamindar  was  im- 
material,  and   the   defendant's  right  of  succession 
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was  not  affected  by  the  fact  that  the    whole    dass 
of   the    istimrar     zamindar's  daughters'    eons    had 
not  been  exhausted.    Meld  also  that  the   plaintiff 
was  net    precluded    from    nusing    the     contentions 
to  which  the  above  rulings    relate  by    reason  of 
their  not  having   been  raised  by  way    of    defence 
to  the    suit   brought    against  him  by    the    defen- 
dant's    father.    MuTTUTAi>i7aA2!rATHA     Tbtab     tr. 
Pbrusami   .  L  Ifc  B.,  le  BCacU  11 

862.  Exeoutionprooeedin^s— 

Civil  Procedure  Code,  ts,  1^,  272~~Matter  tokiek 
ou^ht  to  have  been  raised  at  a  ground  of  defence. — 
A  and  B  obtained^  a  decree  against  X  and    Y,  on 
which  about  H9,000  was  due.     Z  obtained  a  decree 
against  A  and  IB,  on  which  about  R9,400  was  due, 
and  in  execution  attached  the  first-mentioned  decree. 
A  and  B  first  alleged  in  the  matter  of  the  executioa 
of  their  decree  for    the  first  time  that    the  suit 
against    them  had  been    instituted    really    by    X, 
though  in  the  name  of  his  son  Z,  and  consequently 
contended    that    the    decree    amount,    which    they 
paid  into  Court,    was  the  property   of    ^and  so 
liable  to  satisfy  their  clainu    The  above  all^atioo 
was  substantiated,  and  Z's  claim  on  the  money  in 
Court  was  disallowed  on  appeal.     Held   (1)    that 
A  and  B  were  not  precluded  from- asserting  then' 
claim    to   the    money   in    Court    by    reason  of  the 
above  allegation  not  having  been  made  by  way  of 
defence  to  the  suit  of  Z;  (2)  that  i^  and  ^  were 
entitled  to    enforoe    any    claim,    which    X   might 
enforce,  for  the  purpose  of  satisfying  their  decree, 
and    accordingly    that    Z's    claim    on    the    money 
in  Court    was   rightly    disallowed.     Atohatya   i*. 
Bakoasatta  . .  .  I.  Ii.  SL,  16  Mad.,  117 
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issue  in  former  suit  -  Civil  Procedtire  Code 
(Act  XIV  of  1882J,  t,  13,  expl.  2—Bever- 
tioner.—A  widow  purported  to  charge  land  which 
she  held  for  her  widow's  estate  with  payment  of  a 
debt,  tmd  afterwards  surrendered  her  estate  to  the 
next  heir,  or  reversioner,  on  condition  that  he  should 
pay  all  her  debts,  and  a  suit  was  brought  by  the 
creditor  after  the  death  of  the  widow  against  the 
reversioner  lo  I'ecover  the  debt.  This  suit  had  been 
preceded  by  another  one  brought  by  the  creditor 
against  both  the  widow,  then  alive,  and  the  reversioner, 
the  cause  of  action  against  the  latter  being  that  in 
his  hands  was  the  property  chargeable.  That  salt 
was  dismissed  as  against  him,  but  decreed  against  the 
widow.  In  the  present  salt  payment  was  claimed 
from  him  of  a  balance  of  the  deceased  widow's 
debt,  on  the  ground  that  he  had  agreed,  on  tslung 
the  surrender  of  the  estate  from  her,  to  become 
responsible  for  her  debts.  Held  that  this  '*  miffM 
and  ought  to  have  been  made  ground  of  atU»" 
in  the  former  suit  within  the  expl.  2  of 
s.  18  of  the  Civil  Procedure  Code,  and  must  ac- 
cordingly be  deemed  to  have  been  directly  and 
substantially  in  issue  in  -the  former  suit,  and 
therefore  that  this  suit  was  barred.  The  Acts  of 
1877  and  1882  did  not  alter  the  previoui  state  of 
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the  law.     Eauxswab   Pbbshad    v.   Bajzuicaxi 
BiTTTAS  KoBB        •        •   L  li.  IL,  20  Calc.9  79 

[UB*,  19  LA.,  284 

^4. Matter  which  might  have 

been  a  ground  of  defence  in  a  former  suit 

Civil  Froeedure   Code  ('1882J,   9.    IS,  expl.  2, 

X  defendant  in  a  tnit  for  the  recovery  of  poBsetsion 

of  immoveable  property  pleaded  only  a  right  to  the 
proprietary  poesestion  of  the  property  in  init  in 
liimself.  This  defence  failed,  and  a  decree  was 
given  in  favour  of  the  plaintiff.  Subsequently  the 
plaintiff  sold  a  portion  of  the  property  so  decreed  to 
them,  and  the  qmondam  defendant  brought  a  suit 
for  pre-emption.  Meld  that  the  suit  must  fail> 
inasmuch  as  the  plaintiff's  daim  was  one  which  he 
might  have  made  when  defendant  in  the  former  suit 
as  an  alternative  to  his  defence  of  title.  Moottoo 
Vijaya,  etc.  v.  Katama  Hatehiar,  11  Moored e  L  A,, 
SO;  Kametfoar  Perehad  v.  Raj  Kmtnari  Mntian 
Koer,  L  L.  M.,  20  Calc,  79  :  L.  JZ.,  19  J.  A.,  2S4  ; 
and  Baldeo  Sahai  v.  Bateehar  Sinyh,  L  L,  B„  1 
AIL,  76,  referred  to.  Pulawda*  SnraH  v.  Jwai.a 
SivoH  .  I.  L.  R,  20  All,.  616 
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Uunecessary  iaMOB^Und' 


ing  on  an  unneeeseary  iesM  inserted  in  decree — 
Civil  Procedure  Code  (1882),  e.  id.— The  plaintiff 
attached  certain  property  in  execution  of  a  decree 
obtuned  by  him  sgainst  one  J,  the  widow  of  one  J2. 
The  def end^t  Q  intervened  and  clumed  the  house 
as  having  been  purchased  by  him  from  one  8,  to  whom, 
he  alleged,  J^had  sold  it  before  the  date  of  the  decree 
agunst  her.  The  plaintiff's  attachment  was  removed, 
and  the  plaintiff  thereupon  brought  a  suit  (No.  670 
of  1886)  to  establish  his  right  to  sell  the  house  in 
execution.    The  Court  found  that  the  house  was  not 
J*%  and  dismissed  the  suit  on  that  ground*  but  it  also 
recorded  a  finding  that  the  sales  set  up  by  the  defen- 
dant were  fraudulent  and  collunve.    Subsequently 
the  plaintiff  obtuned  a  decree  against  M,  the  son  of 
B,  and  in  execution  again  attached  the  house.    The 
defendant  again  intervened,  alleging  that  the  house 
was  his,  and  the  attachment  was  removed.    Thereupon 
the  plaintiff  filed  ^s  suit  to  establish  his  right  to  sell 
in  execution.    The  defendant  again  pleaded  that  he 
was  owner  of  the  house  by  reason  of  the  sales  set  up 
by  him  in  the  former  suit.  It  was  argned  that  these 
sales  had  been  proved  to  be  collusive  and  fraudulent 
in  an  issue  rais^  in  that  suit,  and  that  the  defence 
in  the  present  suit  was  therefore  ree  judicata.    Seld 
that  the  defence  was  not  ree  judicata.     The  former 
suit  had  been  decided  on  the  findin|^  that  the  property 
in  question  was  not  J*b,    The  findmg  in  that  suit  on 
the  issue  as  to  the  sales  to  the  defendant  was  not 
necessary  for  the  determination  of  the  suit.    Where 
an  issue  is  not  necessary  for  the  decimon  of  the  suit 
in  which  it  is  raised,  Uie  decree  couched  in  general 
terms  does  not  cover  the  finding  on  that  issue*  nor  can 
the  insertion  of  such  finding  in  the  decree  give  it  the 
force  of  res  judicata.    The  Civil  Procedure  Code 
does  not  contemplate  findings  on  issues  being  inserted 
in  it  (see  ss.  2  and  6  and  sch.  ly)^  and  there  is  no 
section  in  the  Code  which  makes  it  necessary  to 
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appeal  from  the  decree*  because  such  finding  has  been 
inserted  in  it  Qebla,  Iohhabax  v.  SANSALOHijn) 
JxTHA  .    L  Ij.  B.9 18  Bom.9  G97 


866. 


Finding  in 


judgment  not  embodied  in  decree  and  not  essential 
to  the  making  of  the  decree  as  framed — Civil  Fro* 
cedure  Code  fl882J,  s.  13,— A  finding  m  a  Judgment 
to  operate  as  res  judicata,  the  Court  being  a  Court  of 
jurisdiction  competent  to  try   the  subsequent  suit* 
must  be  materud  and  necessary  to  support  the  precise 
and  particular  ground  or  grounds  on  which  the  decree 
o^  some  operative  part  of  it  was  made,  otherwise  the 
finding  must  be  considered  either  as  superseded  by 
the  decree,  or  as  entirely  immaterial,  or  as  no  more 
than  incidental  and  subsidiary  to  the  main  question 
in  the  suit,  although  in  the  latter  case  the  finding 
may  have  been  necessary  to  the  decision  of  the  suit. 
The  finding  of  fact  to  operate  as  res  judicata  need 
not  have  been  the  sole  finding  of  fact  upon  which  the 
decree  was  made*  but  it  must  have  been  a  material 
and  necessary  finding  of  fact*  material  and  necessary 
in  the  sense  that  the  fact  must  have  been  found  as  it 
was  found  in  the  judgment,  and  could  not  have  been 
found  otherwise*  for  the  decree  as  it  was  made  to  have 
been  a  good  result  in  law  from  the  fact  or  facts  so 
found,    further*  if  there  were  two  findings  of  fact 
either  of  which  would  justify  in  law  the  making  of 
the  decree  which  was  made,  that  one  of  such  two 
findings  of  fact  which  should  in  the  logical  sequence 
of  necessary  issues  have  been  first  found*  and  the 
findiUff  of  which  would  have  rendered  the  other  of 
such  two  findings  unnecessary  for  the  makine  of  the 
decree  which  was  made*  is  the  finding  which  can 
operate  as  res  judicata,    A  matter  cannot  be  said  to 
be  "directly  and  substantially  in  issue"  within  the 
meaning  of  the  first  paragraph  of  s.  1 8  of  Act  XIY  of 
1882  unless  and  until  it  is,  or  becomes*  material  for 
the  decision  of  the  suit  to  find  as  to  it.    The  framing 
of  issues  under  s.  146  of  Act  XIV  of  1882,  on  which 
at  that  stage  of  the  suit  the  right  decision  of  the  case 
appears  to  depend*  does  not  of  itself  make  the  matter 
to  which  such  issues  relate  "directly  and  substan- 
tially in  issue'*  within  the  meaning  of  s.  18,  although* 
when  the  finding  upon  any  one  or  more  of  the  issues 
is  sufficient  for  the  decision  of  the  suit,  it  may  be 
desirable  that  the  Court  should  state  in  its  judgment 
its  finding  or  dedsion  upon  each  separate  issne  which 
it  had  framed.    The  folio  w  ing  cases  were  referred  to : 
Krishna  Behari  Bog  v.  Brojetwari  Chowdranee, 
L,  B.,  2  I.  A,,  2S3 :  I.  L.  B,,  1  Calc,  lU;  Sooty c 
mouse  Dagee  v.  Suddanand  Mohapatter,  12  B.  L, 
B„  304:    L.   B.,  I.   A„  Sup.    Vol.,   212  g    Bun 
Bahadoor  Singh  v.  Lachoo  Koer,  I,  L,  JR.*  11  Calc, 
301 :  L.  jB.*  12  r.  A.,  23;  Badha  Madhub  Soldar 
V.  Manohar  Mukerji,  I,  L,B„  15  Calc,  766  .•  L,  B., 
16 1.  A., 97 ;  Enaetoollah  v. Ameer Baksh,26  W,b\ 
225 ;  Niamut  Khan  v.  Fhadu  Bvldia,  I.  J,.  B„  6 
Calc,  319  ;  Jamait-un-nissa  v.  Lutf»un'nissa,  I,  Xw 
B.,  7  AIL,   606;   Man  Singh  v.  Naragcm  Das 
L  L.  B.,  1  AIL,  489 ;  Lachman  Singh  v.  Mohami 
I,  L,  B.,  2  All„  497  J  Bum  Gholam  v.  Sheotakul, 
I.  L.  B.,  1  All*,  266;  Anusugahai  v.  Sakharam 
Fandurang,!,  X.  B,,  7  Bom,,  264;  Devarakonda 
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NaroMamma  r,  Devakonda  Kanaya,  J.  L.  R.,  4 
Mad.,  784  ;  Ghela  Jchharatn  v.  SaHkalchand  Jethot 
L  L,  JR.,  18  Bom.,  697 ;  Tarakant  Banerjee  y. 
Fuddomoney  Dattee,  10  Jdoore^s  J.  A.,  476 ;  and 
Robinton  v.  Dalip  Sin^h.  L.  E„  11  Ck,  D,»  798. 
Shib  Chaban  Lal  «.  Baohit  Nath 

[I.  L.  R.,  17  AIL,  174 


867. 


DismiBsal  of  suit  for  want 


of  notice,  and  also  apon  the  merita— Civil 
Proc0dura  Code  (1882 J,  *.  IS,  ex  pi.  2^  Bengal 
Municipal  Act  (Beng.  Act  III  of  18^4),  e.  863.— 
In  a  finit  brought  by  one  A  against  C  for  damages  for 
not  removing  certain  offensive  matter  from  his  land, 
the  questions  raised  were,  whether  there  was  notice, 
and  whether  the  defendant  was  bound  to  remove  the 
filth  from  the  plaintiff's  property.  The  Court  having 
found  that  there  was  no  notice,  which  in  its  opinion 
was  a  ground  sufficient  for  dismissal  of  the  suit  under 
8.  863  of  the  Bengal  Municipal  Act  and  also  upon  the 
merits*  having  come  to  the  conclusion  that  the  defen- 
dant was  not  bound  to  remove  the  offensive  matter 
from  the  plaintiff's  land,  dismissed  the  suit.  In  a 
subsequent  suit  between  the  same  parties,  the  plain* 
tiff  claiming  the  same  relief  as  in  the  previous  suit, 
the  defence  was  that  the  suit  was  barred  as  res 
judicata.  Held  that,  inasmuch  as  the  matter  directly 
and  substantially  in  issue  in  the  subsequent  suit  was 
directly  and  substantially  in  issue  in  the  previous 
suit,  and  as  it  was  finally  heard  and  decided  between 
the  same  jMtrties,  notwithstanding  the  facr  that  the 
previous  suit  failed  by  reason  of  the  decision  of  the 
Uourt  upon  some  other  matter  as  well,  the  subsequent 
suit  was  barred  as  ree  judicata.  Shih  Charan  Lal  y. 
Raghu  Nath,  I.  L.  £.,  17  AIL,  174,  distinguished. 
Pbabt  Mohvn  MirxBBJBB  V  Ambioa  Chttbn  Bando- 
PAt>HTA  .    I.  Ij.  B.,  24  Calo.,  900 

868.  Different    subjeot-matter 

of  BXlita—Code  of  Civil  I'rocedure  (1882J,  *.  13, 
esrph  2 — Suit  for  declaration  of  haradari  righte — 
Suheequent  tuit  for  aetertion  of  khadimi  rightt. — 
S.  13,  ezpl.  2,  of  the  Code  of  Civil  Procedure,  applies 
Only  to  cases  in  which  the  plaintiff,  having  on  a  former 
occasion  sued  for  certain  relief  on  the  strength  of  one 
title,  afterwards  claims  the  same  relief  on  the  ground 
of  another  title  of  which  he  might  have  availed  him- 
self in  the  former  suit.  It  does  not  apply  to  cases 
where  the  subject-matters  of  the  two  suits  are 
dtferent.  The  plaintiffs,  in  the  year  1881 ,  instituted 
a  suit  for  a  declaration  of  private  baradari  rights  in 
connection  with  the  daily  receipts  and  offerings  at  a 
certain  Mahomedan  place  of  worship,  alleging  that 
the  defendants  had  dispossessed  them  on  the  27th 
September  1881 ;  but  they  did  not  assert  any  claim 
as  khadims.  The  suit  was  decreed,  but  the  decree 
was  reyersed  on  appeal.  On  the  7th  March  1892, 
the  plaintiffs  instituted  a  suit  for  a  declaration  that 
they  were  the  khadims  of  a  certain  durga  and,  as 
such,  entitled  to  perform  the  duties  attached  to  that 
office  for  21  daya  in  each  month,  and  during  that 
period  to  receive  the  offerings  made  by  worsliipti^rs 
at  the  durga.  They  also  claimed  an  injunction  re- 
straining the  defendants  from  interfering  with  them 
in  the  exercise  of  that  office.     The  plabitiffs  claimed 
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their  khadimi  rights  partly  by  inheritance  and  partJy 
by  purchase,  a  custom    of    transferability  by  sale 
having  been  long  recognized.     Seld  that  the  relief 
claimed  in  the  second  suit  was  not  re»  judicata,  the 
subject-matters  of   the    two    suits    being    distinct 
Denobundhoo  Chowdhurif  v.  KriHomonee   Vouee, 
J.  L,  £„  2  Calc,  152 ;  Woomatara  Debi  v.  Unna' 
poorna  Daesee,   11    B,  L,    R^     158 ;   Kamesvor 
Ferthad  v.  Rinjkumari  Button  Koer, ,  I.  L.  £.,  SO 
Calc,  79 :  L,  R,,  19  L  A„  234  ;  Doorga  Pertkad 
Singh  v.  Doorga  Konwari,  I.  L,  i?.,  4  Calc,  190-: 
X.  R.,  6  I.  A„  149  ;  Vij'aya  Ragkanadha  Bodka  r. 
Katama  Natohiar,  11  Moore's  I.  A.y  oO ;  Sooty oe* 
monee  Dayee  v.  Suddanund  Mohapatter,  12  B.  L. 
R.,  304  :  L.  R.,  I,  A^  Sup.  Vol.,  212;  and  KritiM 
JBehari  Roy  v.  Runwari  Lal  Roy,  /.  Lr,  R.,  1  Calc, 
144 :  L,  R.,  2  I.  A.,  283,  distingnished.    Sabetjx 
Abu  Tobab  Abdttl  Wahbb  v.  Rahakak  Buksh 

[I.  li.  B^  24  Calc,  8S 

869. Suit  tor  rent— Code  of  Civil 

Procedure  (1882),  s,  18— Landlord  and  tenant— 
Question  of  title  incidentally  raised  in  a  previont 
suit — Subsequent  suit  for  declaration  of  titU  io 
land  purchased. — A  suit  was  brought  by  A  again** 
S  and  others  for  rent ;  and  the  matter  directly  and 
substantially  in  issue  was  as  to  what  the  share  «^ 
for  which  A  was   entitled  to    rent.    The  plaintiff    - 
obtained  a  decree  for  the  whole  rent.    In  a  BobM* 
quent  suit  by  R  and  others  againat  A  for  dedaiatioo 
of  title  to  land  purchaaed  by  them  in  execatioQ  of 
their  mortgage  decree,  the  defence  was  that  the  fonner 
decree  for    rent  operated  as  rcM  judicata.    R^^^ 
that,  as  the  issue  in  the  rent  suit  was  for  what  sban 
the  plaintiff  was  entitled  to  rent,  and  nottowhi* 
share  of  the  property  was  the  plaintiff  entitled  tf 
owner,  the  question  of  title  could  be  said  to  have  been 
in  issue  in  that  suit  only  incidentally  and  not  direciJy> 
and  it  could  not  have  been  entertained  in  tbe  fortf  in 
which  it  was  now  raised  j  therefore  the  sobieqnj"* 
suit  was  not  baiTed  as  res  j'udicata*    Rf^u  Bahad^ 
Singh  V.  Lucho  Koer,  /.  L.  R.,  11  Cdtc,  301 : 1'  ^" 
12  I.   A.,  23,  followed.    Rodhamadkub  Solder  ^' 
Monohvr  Mukerji,  L  L.  R.,  15  Calc,  756 ;  L.  K^f 
I.  A.  »r,  distingnished.    Nnnaek  Chand  r.  T^lukdjit 
Koer,  I.  L.R,.5  Calc,  266,  and  Dirgopal  Lei  t. 
Bolakee,  /.  L.  R„  5  Calc, 26%  referred  to.    SBlHA»i 
Baitbbjbb  v.  E&itibh  Chandba  Bai  k^ 

*    1  c.  w.  ir.,  W9 

870 Code  of  Cirji 

Procedure  (1882),  s.  13,  expl.  2-WhetMr ^^^ 
question  that  the  plaintiff  teas  a  mere  ^**^f  *^ 
could  be  raised  in  a  subsequent  suit  for  rent,  «•  ^^ 
having  been  raised  in  a  suit  previously  ^^"^  — In 
the  same  plaintiff  against  the  same  dtf'endan**  ^^ 
a  previous  suit  brought  by  the  plaintiff  ^^.'f?  --d 
defendant  denied  the  reUtionship  of  1»"^|?lJ;  * 
tenant,  but  he  did  not  plead  that  the  P^**"*'*  j^Iree, 
mere  benamidar.  The  plaintiff  obtained  •  g^ii 
In  a  subsequent  suit  by  the  same  pJ*^°**°/?art» 
the  same  defendant  for  rent  for  subsequent  y 
the  defendant,  ta^er  alid,  contended  ^^  *°?fJcSl 
tiff  was  a  mere  benamidar.    The  plaintiff  odj 
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that  the  preyions  decree  waa  a  bar  to  defendant's 
contention.  Beld  that,  even  if  the  matter  in  iisne 
might  and  onght  to  have  been  made  a  defence  in  the 
former  snit,  yet  as  it  was  not  finally  heard  and  decided 
by  the  C'onrt  within  the  meanipg  of  s.  18  of  the 
Code  of  Civil  Prrcednre,  the  defendant  was  not  pre- 
cluded in  this  suit  from  raising  the  objection  that  the 
plaintiff  was  a  mere  benamidar.    Kailash  Movpttl 

«.  Baboda  SnimABi  Bah 

VL  Ii.  B.,  24  Calc,  711 
[1  C.  W.  N^  566 

871.  -  Matter  wMoh  might  have 

been  made  ground  of  attack  in  a  former  suit 
— C»rf7  Ftocedure  Code  (1882),  t,  IS,  expl.  ;3.— 
Where  a  plaintiff  sned  for  possession  of  immoveable  pro- 
perty as  owner,  having  no  title  as  owner,  bnt  a  possible 
title  as  mortgagee,  it  was  held -ihait  he  conld  not  in  a 
subsequent  suit  between  the  same  parties  for  posses- 
non  of  the  same  property  claim  as  mortgsgee;  inas- 
much as  his  title  as  mortgagee  might  have  formed  an 
alternative  ground  of  attack  in  the  former  suit. 
Amolah  Earn  v.  Champa  Lai,  Weelcly  Notes,  All, 
(1891),  132;  Mathura  Prasad  y,  Sambhar  Singh, 
Weekly  Notes,  All,  (1892).  224;  Hasan  AH  v. 
/Stray  Bnsain,  /.  L.  B.,  IS  AIL,  252;  Atchayya^Y. 
Sanyurayya,  I,  X.  S.,  16  Mad,,  117 ;  and  Barnes* 
Wf*r  Pershad  ▼•  Majkumari  SaitanKoer,  I,  L,  M,, 
20  Calc,  79 :   L.  B„  19    L  A.,  234,  referred  to. 

IlCAX  EhAK  «.  ATT7B  EhAV 

[I.  L.  B..  19  AIL,  517 


872. 


Suit  for  money — Civil  Pro' 


cedwre  Code  (1882 j,  s,  12 — Application  by  dejen^ 
dant  for  an  account  of  dealings  tciih  plaintiff-^ 
Defendant's  right  to  bring  a  separate  suit  for  an 
account, — In  a  suit  for  money  the  defendant  admitted 
that  there  had  been  money  dealings  between  him  and 
plaintiff,  but  averred  that  the  taking  of  an  account 
would  show  that  the  plaintiff  was  indebted  to  him. 
The  Coart  dismissed  the  plaintiff's  suit,  but  declined 
to  take  an  account  ^unst  the  plaintiff.  Held  that 
the  defendant  was  not  entitled  to  have  an  account 
taken  in  the  suit,  and  that  Civil  Procedure  Code,  s,  12, 
would  not  have  precluded  him  from  suing  for  an 
accriunt  during  the  pendency  of  the  plaintiff's  suit. 
Bahalin&a  Chbiti  v.  Baohuvatha  Bait 

[L 14.  B.,  20  Mad.,  418 


878. 


Suit  for  ventre  ode  of  Civil 


Procedure  (Act  XI V  of  1882),  s.  IS— Landlord 
and  tenant — Issue  whether  Iqnd  was  mdl  or  lahhiraj 
—  Quesiion  raised  in  a  rtni  suit,  whether  dirBcily 
and  substantially  in  issue  in  that  suit-^Subse^^uini 
suit  for  khas  possession, — In  a  previous  suit  brought 
by  the  predecessor  in  title  of  the  plaintiff  against 
the  defendants  for  rent,  one  of  the  questions  raised 
was,  whether  the  land,  in  respect  of  which  rent  was 
clMmed,  was  mal  or  lakhiraj,  and  that  question  waa 
decided  in  favour  of  the  def  endsnt  s.  J  n  a  subsequent 
rait  by  the  plaintiff  against  the  same  defendants  for 
khas  possession  of  certain  land,  the  defence  was  that 
the  land  in  dispute  was  their  lakhiraj  land,  and  that 
the  judgment  in  the  previous  suit  operated  as  res 
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judicata.  Held  that,  though  the  previous  suit  was 
one  for  rent,  yet  the  issue  upon  the  question  whether 
the  land  was  mal  or  lakhiraj  was  raised  directly  in 
that  suit,  and  therefore  the  subsequent  suit  was 
barred  as  res  judicata.  Madhamadhub  Holdar  v. 
Monohur  Mukerji,  I.  L.  J?.,  15  Calc,  756  :  L,  B., 
15  I.  A.,  97,  followed.  Srihari  Banerjee  v.  Khitish 
Chandra  Bat,  I  L,  B.,24  Calc,  569,  distinguished. 
KASiawAB  MFKHOPAnkrA  o.  Mohbnpba  Nath 
Bhaitdabi  .       I.  I4.  B.,  26  Calo.,  186 


874. 


Sanction  to  compromise  a 


suit  against  a  minor— Ctvt7  Procedure  Code 
(Act  XIV  of  1882),  s.  13- Suit  t^set  aside  a 
consent  decree  for  want  ofsanctioh — Previous  suit  te 
set  aside  decree  on  the  ground  of  fraud  on  guardian 
ad  litem, — A  suit  instituted  in  1879  against  a  minor 
was  compromised  by  the  plaintiff  and  the  guardian  act 
litem,  and  a  decree  for  the  plaintiff  was  passed  by 
consent.  In  1882  the  minor  sued  by  his  next  friend 
to  have  the  consent  decree  set  aside  on  the  ground 
that  it  had  been  obtained  by  fraud  practised  on  the 
guardian  ad  litem.  That  suit  was  dismissed.  In 
1884  an  application  was  unsuccessfully  made  in  the 
original  suit  objecting  that  the  compromise  had  been 
entered  into  without  the  sanction  of  the  Court.  The 
minor,  having  attaiaed  majoritv,now  sued  to  have  the 
consent  decree  set  aside  on  the  ground  that  it  had 
not  been  sanctioned  by  the  Court  under  Civil  Pro- 
cedure  Code,  s.  462.  Held  that  the  suit  was  barred 
by  the  decree  in  the  suit  of  U82  for  the  reason  that 
the  want  of  sanction  might  and  ought  to  have  been 
made  a  ground  of  attack  in  that  suit.  Abukaohalax 
Chbttt  V,  Mbytappa  Chwtt 

[L  Ii.  B.,  21  Kad.,  91 


875. 


■-  Bight  to  a  temple  office  and 


its  endowments  —Issue  as  to  adverse  possession 
--Civil  Procedure  Cede  (Act  XIV of  1882),  s,  13, 
expl.  J9.->  Certain  offices  in  a  temple  and  the  endow- 
ments  attached  thereto  were  held    lointly  by  the 
members  of  two  branches  of  a  family,  represented 
respectively    by    the    plaintiff  and  the  defendant. 
Long  previously  to  1872,  the  defendant's  brancl)  got 
into  sole  possession,  and  in  that  year  a  family  settle- 
ment was  arrived  at  by  which  it  was  arranged  that 
the  offices  should  be  held  in  rotation  and  the  lands  in 
equal  shares ;  and,  in  accordance  with  this  settlement, 
a  certain  village  forming  part  of  the  endowment  was 
delivered  to  the  plaintiirs  branch  of  the  family.    In 
1889  the  defendant  brought    a  rait  to  recover  a 
moiety  of  that  village,  and  an  issue  was  raised  whe- 
ther he  en  joyed  the  offices  and  the  landed  property 
in  his  independent  right  or  as  a  servant  for  wages. 
His  suit  was  dismissed  on  the  ground  that  the  offices 
and  emoluments  were  indivisible  and  went  by  right  to 
the  older  branch  of  the  family.    The  plaintiff  now 
raed  in  1896  to  establish  his  right  to  the  entire  offices 
and  to  recover  possession  of  the  other  village.    Held 
that  it  was  open  to  the  defendant  to  assert  in  this 
rait  a  title  by  adverse  possession  as  that  had  been 
made  a  ground  of  attack,  though  not  the  basis  of  hii 
claim  in  the  former  rait.    AxAeiBMAV I  Naiokab  o. 
Sinn)ABB8WABA  Attab  .  L  Ii.  B.,  21  Mad.9  27B 
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876. 


Baits  by  different  partners 


for  speoifio  sams  of  money  on  adjustment  of 
aooounts — Partnerthip — Aeoounts  adjuit^d  hg 
Ameen  appointed  in  previous  suits — Civil  Prooe* 
dure  Code,  s.  18,  expls.  2  and  8,  and  s.  43 — Contraoi 
Act,  s.  2B5» — After  dissolution  of  a  certain  partner- 
•hip,  two  separate  suits  were  brought  in  1839  by 
different  paitners  for  specific  sums  of  money  due  to 
them>  and,  in  the  alternative^  for  such  other  amount 
aa  might  be  found  due  on  an  adjustment  of  accounts. 
Objections  were  raised  against  these  suits  on  the 
grounds,  inter  alid,  (1)  that  the  suits  were  barred 
by  the  provisions  of  s.  265  of  the  Indian  Contract 
Act ;  (2)  that  separate  snits  for  the  same  matter 
were  not  maflttainable ;  (3)  that  the  suits  would  not 
lie  in  the  Munsifs  Court;  and  (4)  that,  accounts 
having  been  already  adjusted,  there  was  no  cause  of 
action.  The  Munsif  overruled  the  first  three  objec- 
tions, and  held,  as  regards  the  fourth,  that  the 
adjustment  pleaded  had  been  ratified  by  the  plain- 
tiffs ;  he  appointed  an  Ameen,  who  examined  .the 
accounts  and  ascertained  the  respective  claims  of  the 
partners,  and  the  plaintiffs  in  those  suits  obtained 
decrees  on  the  basis  of  the  Ameen's  adjustment  of 
account.  The  present  suits  were  brought  in  1891 
by  certain  other  partners,  *who  were  defendants  in  the 
suits  of  1889,  on  the  allegation  that  the  partnersUp 
account  had  been  already  adjusted  by  the  Ameen 
appointed  in  the  snits  of  1889,  and  that  the  debts 
and  dues  of  all  parties  had  been  determined  by  the 
Court.  The  pla\ntifl0  prayed  for  recovery  of  the 
amount  due  to  them  under  the  Ameen's  adjustment, 
'  and,  in  the  alternative,  for  such  other  relief  as  might 
be  deemed  proper  by  the  Court  to  grant  them  against 
sny  of  the  defendants.  Held  by  Nobbis  and 
BAinntJBB,  J  J*  (Bavfibi,  J„  dissenting). —  That 
neither  s.  13  nor  s.  43  of  the  Civil  Procedure  Code 
was  a  bar  to  the  present  suits,  the  issue  now  in  suit 
not  having  been  determined  in  the  former  suits. 
Meld  by  Baicpibi,  .T.— That  there  was  ground  for 
contending  that,  under  ezpls.  2  and  3  to  s.  13  of  the 
Civil  Procedure  Code,  the  present  suits  were  barred. 
Bhaki  Bam  Shaha  v.  Bhagibath  Shaha 

[L  Ii.  B.,  22  Calo.,  692 


877. 


Ground  of  defence  not 


raised  in  previous  sait— Civil  Procedure  Code 
('18S2J,  s.  43 — Relief  not  asked  for  in  previous 
suit — Ciroumstanoes  giving  right  to  suek  relief  not 
hnown  at  date  of  previous  suit — Constructive  notice 
of  possession, — The  plaintiffs,  who  were  the  junior 
members  of  a  Malabar  edom,  of  which  defendants 
Nos.  8  to  5  were  the  senior  members,  sued  to  recover 
with  mesne  profits  possession  of  certain  property 
offering  to  pay  the  amount  of  a  kanom  advanced  by 
defendant  No.  1.  It  appeared  that  the  land  had 
been  ths  subject  of  a  kanom  demise  in  1865,  and  that 
defendant  No.  8,  the  then  kamavan,  had  obtained 
in  1878  a  decree  for  its  redemption,  the  right  to 
execute  which  he  assigned  to  a  stnnger,  who  executed 
it,  and  took  possession  of  the  property,  taking  from 
the  kamavan  a  new  kanom  deed.  Subsequently 
defendants  Nos.  4  and  5  obtained  a  decree  for  posses- 
sion and  the  cancellation  of  both  the  assignment  and 
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the  kanom  deed;  but  this  decree  was  attached  in 
execution  proceedings  in  another  suit  and  porchased 
by  defendant  No.  1,  who  executed  it,  purchased  the 
property,  deposited  the  kanom  amonnt,  and  took 
possession  on  the  8th  March  1884.      The  pbuntiffi, 
who  had  meanwhile  taken  abortive   procee^gsto 
defeat  the  first  defendant's  title,  instituted  a  suit  in 
August  1884,  praying  for  a  decree  that  the  sale  to 
him  be  set  aside  withoat  praying  for  poasesnon.    It 
was  now  found  tliat  the  pluntiffs  at  that  time  were 
not  aware  that  defendant  No.  1  was  in  possessioa* 
and  he  did  not  plead  that  fact  as  a  defence  to  the 
suit  for  a  declaration  merely.     Eeld  that  the  plain- 
tiffs were  not  affected  by  constructive  notice  of  the 
defendant's  possession  in  1884  by  reason  of  the  M 
that  their  kamavan,  with  whom  they  were  no*  act- 
ing, was  aware  of  the  defendant's  previous  appli»- 
tion  for  execution,  and  that  the  suit  was  not  barred 
by  the  CivU  Procedure  Code,  a  43.      Semhle^^^ 
apart  from  the  question  of  the  pliOntifb*  notice  of 
the  first  defendant's  possession,  since  he  had  net 
pleaded  possession  in  the  suit  of  1884,  he  could  not 
fall  back  upon  the  fact  that  his  possession  dated  from 
March  1884,  as  a  ground  of  defence  to  the  present 
action.    Sakkabait  v.  Pabtatki  ,   _  ._ 

[L  Ii.  B..  19  Mad,  148 

87a  Incidents  of  tenancy.  Ap- 
plication to  determine— C»m7  Procedure  Cods 
(Act  XIV  of  1882J,  s.  IB --Bengal  Tenancy  Aet 
(VIII  of  1885 J,  s.  158— Dispute  .ai  to  tfj^^^^-r 
Landlord  and  tenant.--rhe  object  of  s.  168  ol  uw 
Bengal  Tenancy  Act  is  merely  to  provide  a  ^^'^'^ 
procedure  for  settiing  diaputes  between  ^^^^  *T 
tenant  in  regard  to  the  particulars  referred  to  » 
els.  (a),  (c),  and  (<0  of  the  section.    Though  cl.  W 
does  authoriae  the  Court  to  determine  the  n»™f  •r 
description  of  the  tenant,  this  was  not  intendea  w 
and  does  not  authorise  the  Court  to  decide  confiin- 
sively  disputes  as  to  the  right  to  possession  of  w 
land.    An  issue  therefore  regarding  a  dispute  «  » 
the  existence  of  the  reUtion  of  landlord  »^ ^^ 
between  the  parties  in  a  proceeding  under  s.  iw  » 
only  be  decided  collateraUy,  and  does  not  ame  u 
tween  the  parties  in  such  a  manner  as  <»"»»""* 
decision  upon  it  res  Judicata  between  them  in   » 
subsequent  regular  suit.    JBhopendra  -^^^f^^*^, 
V.  Nemg  Chand  Mondul,  I.  L.  J2.,  15  C^j^^r^ 
and  Dehendra  Kumar  Bundopadhgay-  ^J^jSto 
Narain  Dutt,  L  L.  B.,  19  Calc,  182,  referred » 
Pkabt  M0H17H  MuKBEJi  V.  All  Shbikh  g^ 


879. 


Decision 


of  deed.-In  a  suit  to  establish  the  Pj«»*»f '  Si 
to  a  standing  crop  on  the  basis  of  ^^^'^fJjI^^lZgil 
it  was  held  that,  where  the  pUintiT s  ^^^^^^e 
upon  the  genuineness  of  a  kobala  in  ^^^^^  Ji 
land,  a  finding  with  regard  to  such  f"""^^^ 
binding  as  res  Judicata  in  a  subsequent  •^".r'^fltf 
the  same  parties  witii  regard  to  the  title  to  w  ^  ^^^ 
land,  although  no  issue  was  distinctiy  ^'"^  ^> 
former  suit  on  the  question  of  genumenwfc  j^ 
monee  Dagee  v.  Suddanand  Mohapaif^*  ^ 
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DAXHTASI  DlBBA  r.  DoLBGOBIND  ChOWDHST 

[L  Ii.  B.,  21  Calo.,  480 

8.  PABTIES. 
(a)  S1.HB  Pabtibb  OB  THBiB  Bbbbbsbxttatiybs. 


880. 


Jadgment  not  inter  partes 


—Qiwi^toiM  o//ac^.— A  judgment  inter  partes  be- 
tween A  and  S  cannot  be  coDstdered  to  conclude  A 
in  a  suit  between  A  and  C,  and  is  not  admissible  in 
the  second  suit  as  evidence  of  the  truth  of  the  facts 
adjudicated  in  the  former  one.  Balaji  Vishtakath 
JosHi  V.  Dhabha     2  Boin.9  886 : 2nd  Ed.,  863 


88L 


Jadgpnent  inter  partes — 


Foint  decided  in  former  *«n7.— In  a  foreclosure  suit 
in  which  A  was  plaintiff  and  JB,  C,  and  2>  were  de- 
fendantSy — Held  that  a  verdict  on  the  point  in  issue 
in  an  ejectment  suit  in  which  C  and  2>  were  plain- 
tiffs and  A  .was  defendant^  was  a  bar  to  the  suit. 
MoHiDnr  V.  MiTBAiacAD  Ibbahih       1  Mad.,  246 

NvvD  EiSHOBB  Singh  «.  HmsBB  Pbbbhad  Mvk- 
DtTL 18W.  B.,  64 

882.  Suit  to  recover 

purohaee-monejf  of  the  decree  of  ejectment  Jrom  pur* 
cAaM.-;^ Where  the  plaintiff  purchased  land  &om  A 
and  on  taking  possession  was  made  defendant  in  an 
ejectment  suit  brought  by  a  third  person, — Seld  in  a 
suit  against  A  to  recover  the  purchase  money  that 
the  decision  in  the  ejectment  suit — to  which  A  was 
no  party— was  not  a  res  judicata.  Ram  Manjan 
ChuokerhiUty  v.  Mam  Narain  Singh,  J.  L.  B.,  22 
Calc,  683,  and  Bilto  Kunwar  v.  Kisho  Fershad, 
J.  L,  B.,  19  AIL,  277,  referred  to.  GoOL  Khak  v. 
TbtabGoaia  ....    4C.W.N.,  68 


888. 


Judgment      in 


rem— Decree  obtained  hy  fraud — Civil  Procedure 
Code,  1877,  s.  IS— Evidence  Act,  s,  ^.— Where  a 
decree  in  a  suit  has  been  honestly  obtained  without 
fraud,  it  cannot  be  subsequently  disputed  by  the  par- 
ties thereto  or  their  privies,  or  by  persons  who  were 
represented  by  such  parties.  Strangers  to  the  suit 
(i.e.,  persons  neither  privies  to^  nor  represented  by,  the 
parties  thereto)  are  not  bound  by  such  a  decree  if  it 
be  a  decree  inter  paries ;  but  if  it  be  a  decree  in  rem 
and  passed  by  a  competent  Court,  they  are  bound  by 
it  and  cannot  controvert  it.  Where  a  decree  has  been 
obtained  by  means  of  the  fraud  of  one  party  against 
tbe  other,  it  is  binding  on  parties  and  privies,  and  on 
persons  represented  by  the  parties,  so  long  as  it  re- 
mains in  force,  but  it  may  be  impeached  for  fraud, 
and  may  be  set  aside  if  the  fraud  is  proved.  In  the 
case  of  judgments  in  rem  the  same  rule  holds  gcod 
with  regard  to  persons  who  are  strangers  to  the  suit. 
Where  a  decree  has  been  obtained  by  the  fraud  and 
collnsion  of  both  the  parties  to  the  suit,  it  is  binding 
upon  the  parties.*  It  is  also  binding  upon  the  privies 
of  the  parties, — except,  probably,  where  the  ccilusive 
fraud  has  been  on  a  provision  of  the  law  "enacted  for 
the  benefit  of  such  privies.  But  persons  represented 
by,  but  not  claiming  through,  tiie  parties  to  the  suit 
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may,  in  any  subsequent  proceeding,  whether  as  plain* 
tiff  or  defendant,  treat  the  previous  judgment  so 
obtained  by  fraud  and  collusion  as  a  mere  nullity, 
provided  the  fraud  and  collnsion  be  clearly  estab- 
lished. The  same  rule  applies  with  regard  to  stran* 
gers  where  the  previous  judgment  is  a  judgment  mi 
rem,  S.  18  of  the  CivU  Procedure  Code  (Act  X  of 
1877)  is  not  exhaustive  as  to  ,the  effect  of  res  judi* 
cata*  It  does  not  deal  with  the  case  of  judgments 
in  rem,  nor  with  that  of  parties  represented  by^ 
though  not  claiming  under,  the  parties  to  a  former 
suit.  QuiBre — As  to  the  proper  construction  of 
8.  4&  of  the  Evidence  Act.  Ahhbdbhox  Hubibhox 
V.  Yttslbbbhot  Cassukbhoy 

[L  Ij.  B.9  6  Bom.9  708 

884.   Deoree    against    Hindu 

widow — Fraud — Beversioner, — Upon  the  death  of 
B,  a  Hindu,  who  was  separate  from  his  brother  S, 
lus  widow  &  became  life-tenant  of  his  estate,  and  his 
daughter  B  became  entitled  to  succeed  after  G't 
death.  In  1882  a  suit  was  brought  by  S  and  O- 
against  V  to  recover  the  value  of  a  branch  of  a  mangoe 
tree  wrongfully  taken  by  the  defendant,  and  for 
maintenance  of  possession  over  the  grove  in  which  the 
tree  was  situate.  The  suit  was  dismissed,  and  it  was 
decided  that  B  was  not  the  own^  of  the  grove,  nor 
'  was  Q-  the  owner.  In  1885  B  brought  a  suit  against 
(7,  S,  V,  and  A,  to  whom  V  had  sold  some  of  the 
trees,  claiming  a  declaration  of  her  right  and  posses- 
sion of  the  grove,  upon  the  allegation  that  the  pro- 
ceedings of  1882  were  carried  on  in  collusion  between 
S  and  &  on  the  one  hand  and  V  on  the  other,  for  the 
purpose  of  improperly  preventing  her  from  asserting 
her  rights.  Held  that,  if  the  suit  of  1882  was  a 
genuine  suit  and  was  properly  contested  by  the  then 
plaintiffs,  though  S  might  have  been  improperly 
joined  as  plaintiff,  any  decision  then  passed  agiunst 
Q  would  be  binding  upon  the  present  plaintiff,  and 
estop  her  again  litigating  questions  which  were  then 
decided.  Held  also  that,  if  the  plaintiff's  specific 
allegation  of  &aud  and  collusioi:  in  the  proceedings  of 
1882  wero  established,  and  even  if  the  decree  of  1882 
did  dispose  of  the  question  now  sought  to  be  re-opened, 
the  decision  in  that  suit  would  not  be  binding  on  the 
plaintiff  under  the  circumstances.  Katama  Nat' 
chiar^s  ease,  9  Moore's  I.  A.,  639  ;  Adi  Deo  Narain 
Singh  V.  Dukharan  Singh,  I.  L,  B„  5  All,,  632 1 
and  Sant  Kumar  ▼.  Deo  Saran,  I,  L,  B.,SAll„  866, 
referred  to.    Saohit  p,  Budhua  Eitab 

[I.  lu  B.,  8  AIL,  429 

886. ' — — Be^ersioners — 

Effect  on  successors  in  estate  to  widow  of  decree 
against  her— Bond  fldes.'-Uhe  rule  whereby  decrees 
obtained  agunst  a  Hindu  widow  succeeding  to  her 
husband's  estate  as  heir  are  binding  by  way  of  res 
judicata  against  all  who  in  the  order  of  succession 
came  after  her,  and  in  that  sense  may  be  dealt  with 
as  her  representatives,  is  limited  to  decrees  fairly 
obtuned  against  the  widow  in  a  contested  and  bond 
fide  litigation,  and  would  not  apply  to  a  compromise 
which  onild  scarcely  be  regarded  as  on  a  higher  footing 
than  an  alienation  which  the  widow  in  possession  of 
her  husband's  divided  estate  might  have  made,  and 
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which  the  plaintiff  distinctly  alleged  had  not  been 
fairly  obtained.  Anund  Koer  v.  Court  of  Wards,  I, 
X.  E,,  6  Calc,  764;  Nand  Kumar  y,  Radha  Kuari, 
I.  X.  B„  1  AIL,  282;  and  Katama  Natchiar^t  case, 
9  Moore's  L  A„  589,  referred  to.  Also  that  Jf's 
withdrawal  of  her  suit  was  not  a  bar  to  the  suit  of 
the  plaintiff.    Si  NT  EuMAB  r.  Deo  Saban 

[I.  li.  B.,  8  AIL,  865 


080a 


Reversioner, — 


On  her  husband's  death,  a  Hindu  wido^  obtained 
possession  of  his  estate  as  his  heir,  and,  in  a  suit 
against  her  for  possession  thereof  by  certain  persons 

^  claiming  to  succeed  to  the  estate  as  rightful  heirs,  a 
decree  was  obtained  by  them,  ffeld  that  such  decree 
was  a  bar  to  a  new  suit  against  those  persons  by  the 
daughter  claiming  the  estate  in  succession  to  the 

.  widow,  the  decreie  having  been  fairly  and  properly 
obtained  against  ijie  widow.  Navd  Kumab  9.  Badha 
KuABi     ....    I.  Ii.  B.,  1  All.,  282 


887. 


Decree  in  suit  by  Hindu 


widow  —  Reversioners,  Suit  6y — Alienation  by 
life'tenant— Adverse  possession. — A  daughter  suc- 
ceeded to  a  share  of  her  father's  estate,  and  transfer- 
red it  in  full  property  by  a  formal  instrument  or 
ikramama,  dated  March  1849,  to  her  granddaughter, 
expressly  naming  her  and  treating  her  as  her  heiress, 
— the  transfer  being  in  the  nature  of   a  release, 
reserving  maintenance  and  other  advantages  to  the 
donor.    Upon  the  application  of  the  granddaughter 
before  the  Collector  for  the  mutation  of  names  accord- 
ing  to  the  terms  of  the  ikramama,  the  reversioners 
(collateral  heirs  of  the  father)  affected  to  contest  the 
unauthorized  nature  of  the  alienation,  but  dropped 
their  opposition.    In  1857  the  diaras,  or  alluvial  lands 
attached  to  the  estate,  were  perpetually  settled  with 
the  granddaughter.     The  alienor  quarrelled  with  her 
granddaughter,  and  in  1857  brought  a  suit  against 
her  to  set  aside  the  ikramama,  upon  the  ground  of 
the  non-performance  of  a  condition  subsequent.    The 
plaintiff  succeeded  in  the  first  Court,  but  the  judg- 
ment was  reversed  (October  1858)  on  appeal  to  the 
Zillah  judge.    Pending  the  appeal,  the  plaintiff  died 
(February  1858),  and  reversioners  applied  to  be,  and 
were,  admitted  as  her  heirs  to  conduct  the  appeal. 
The  granddaughter  remained  in  possession  from  the 
date  of  transfer  until  1866,  when  she  died.    In  April 
1867  the  present  suit  was  brought  by  the  surviving 
reversioner^  who  claimed  to  be  entitled  to  recover 
possession  of  the  property  by  right  of  inheritance 
from  the  alienor's  father.      He  was  one  of  the  rever- 
sioners who  had  been  admitted  to  conduct  the  appeal 
in  the  former  suit  upon  the  death  of  the  alienor. 
Beld  (on  special  appeal  and  review)  there  had  been 
no  adverse  possession;  the  instrument  enured  as  a 
transfer  of  the  donor's  life-interest  only;  the  judg- 
ment in  the  former  suit  brought  to  set  it  aside  did  not 
bind  or  affect  the  reversioners,  who  in  that  suit  merely 
represented  the  interest  of  their  predecessors,  the 
life-tenant.    Baj  Euxtwab  v,  Indubjit  Kunwab 

[5  B.  Ii.  B.,  686  :  18  W.  B.,  62 
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reversioner* — A  Hindu  widow  and  her  apn,  tb^  then 
presumptive  heir  to  property  claimed  by  the  widow, 
obtained  a  decree  against  a  more  remote  reversionary 
heir.  The  son  predeceaised  his  mother,  and  the  per^ 
son  against  whom  the  decree  had  been  obtained  be- 
came the  next  reversionary  heir.  Seld^  in  a  rait  for 
possession  by  i>inv,  that  the  decree  in  the  previous  suit 
did  not  operate  as  a  res  judicata.  Bam  ChUnbbb 
PoDDAB  o.  Habi  Daq  Sbv    L  Ii.  R^  9  CalOL,  468 

889.^ Bevarsioners   entitled  to 

suoceed  Buooessively  on   deatli   of  Hindu 
widow — 8t»it  by  some  of  such  reversioner*  to  set 
aside  altenations  made  by  tcidow  in  possession- 
Similar  suit  afterwards  brovght  by  others. — Where 
there  are  several  reversioners  successively  entitled  to 
sucQBed  to  property  for  the  time  being  in  the  posses* 
sion  of  a  Hindu  female,  a  decree  in  a  suit  by  wme 
of  such  reversioners  seeking  to  set  s^ide  alieoatioos 
made  by  the  female  in  possession  will  not  constitate 
res  Judicata  in  respect  of  a  similar  sniK  brought  by 
other  reversioners.    Bhagwanta  v.  8ukhi,  I.  L.  H*,^ 
All ,  38;  Jumoona  Dassya  Chowdhrani  v.  Bamofootr 
derai  Dass^a  Choncdhrani,  L.  M.,  3  I.  A-,  72;  and 
Isri    JDut  Koer  v.  Mussamat  Hanshutii  Koerain, 
L.  R„  10  J,  A,,  ISO,  referred  to.  Chuidpu  SiH&a  «• 
DUBGA  Dbi  I.  Ii.  R.,  22  AIL,  882 

890. I>ecree  against  member  of 

joint  family— Cti7»7  Procedure  Code,  lH5il,U.  2- 
Former  suit  by  one  of  several  parties  who  ajftff 
ward*  sue  through  a  receiver.— A  previous  decision 
against  one  member  of  a  family  suing  to  recover  hu 
own  share  of  certain  property  is  no  bar,  under  a  & 
Act  Vlll  of  1859,  to  a  suit  by  the  receiver  in  the 
name  of  the  whole  family  to  recover  the  whole  pro- 
perty.     JUGdDKNATH  I'EBSHAS  DUTT  r.  HOffJ* 

[12W.B.,117 

89L Decree  in  suit  by  manage' 

of  joint  family— If  ano^er  ofjotntjumily  as  r^ 
presentatice  of  other  members— Subsequent  *•.  ?^ 
another  member  on  same  cause  of  actio h. — A  flmdn 
family  is  regarded  as  a  corporation  whose  iotcresta 
are   necessarily   centred   in  the   manager,  the  P'^ 
sumption  being  that  the  manager  is  acting  for  toe 
family,   unless  the  contrary  is  shown.     IJef -re  w 
introduction  of  the  Civil  Procedure  Code,  this  wM  » 
equally  with  regard  to  litigation  as  to  other  ***"^[ 
tions,  and  it  was  not  then  obligatory,  or  even  ^^^ 
ary,  for  a  Hindu  manager  to  set  forth  that  *[^*°. 
in  a  representative  character  (as  now  require^    J 
the  Code,  s.  50),  or  to  add  the  co-owners  as  9^^r^ 
the  suit  (as  required  by  English  law).    A  suit  t&<w^ 
fore    broujjht  in  1856  by  the  manager  of  •.J^.^ 
Hindu  family  consisting  of  himself  and  the  P***"^^ 
and  no  fraud  or  c<llusion  being  alleged,  bounji  ^ 
plaintiff,  though  then  a  minor,  and  he  ^^      ^ 
afterwards  bring  a  second  suit  on  the  ^^^y^^l^^^g 
action.    Gan  »ava»t    hai    Savaht  r.  ^^^m^ 
Dhond  Savant    .  I.  Ii.  B.,  7  BoflU,  ^^ 

Decree   against  v^^^ 


888. 


i^i^  against  re* 


mote  reversioner — Subsequent  suit  for  possession  by 


802. Aworoo    ciK»uiDv    '^r^.ffff^ 

of  joint  flBimily— Cfct7  Procedure  <^^^*JZi 
s.  18- Kama  van  of  Malabar  *^*^'J!^^ 
against.— A  decree  against  a  kamavan  of  •*»*» 
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tarwad»  as  8Qch,  is  binding  npon  the  members  of 
that  tarwad,  though  not  parties  to  the  suit,  in 
the  absence  of  frand  or  collasioi^.  Ezpl.  6  of 
8.  13,  Civil  Procedure  Code,  is  not  limited  to  the  case 
of  a  suit  under  s.  80.  The  members  of  a  tarwad 
claim  under  a  kamavan,  suing  as  such,  within  the 
meaning  of  expl.  6  of  s.  l.i.     VABAjrA.KOT  Kara- 

TANAN      NAVBITBI      V*       VabAKAKOT      NABATAKAIT 

Nambubi  I.  Ii.  K.,  2  Mad.,  328 


388. 


K<irnavan    of 


Malabar  tarwad,  Decree  against, — A  decree  against 
a  person  who  happens  to  be  the  kamavan  of  a  Mala- 
bar tarwad  is  not  necessarily  binding  on  the  tarwad 
in  the  absence  of  fraud.  El ayaohanidathu.  K03Cbi 
AcHBN  p.  Kbkatuukoba  Lakshsii  AllHA 

[I.  li.  B.,  6  Mad.,  201 

894. Decree  against 

kamavan  of  Malabar  tarwad — Seceteary  parties 
to  tuitt  against  propeHy  of  Malabar  families — 
Malabar  law — Nanibudri  family.  Status  of —Civil 
Procedure  Code,  1877,  s,  13,  expl.  5,  s,  50.— The 
plaintiff,  a  member  of  a  Malabar  Nambudri  family, 
sued  for  certain  land,  claiming  it  as  the  property 
of  his  family,  the  Vadasheri  illam.  He  had  been 
dispossessed  by  the  defendants  under  a  decree  de- 
claring their  title  to  the  land  against  the  plaintiff's 
elder  brother,  who  claimed  it  on  behalf  of  the 
Vadasheri  illam.  Held  that  the  plaintiff  was  not 
estopped  by  the  former  decree  from  recovering  the 
land.  JPer  Inkes,  J, — The  question  whether  a  decree 
obtained  against  the  karnavan  of  a  Nayar  tarwad  or 
of  a  Nambudri  illam  in  Malabar  is  binding  on  the 
family  is  purely  one  of  procedure.  The  dictum  in 
Varanakot  Narayanan  Namburi  v.  Varanakot 
Narayanan  Namburi,  I.  L.  li.,  2  Mad.,  828,  that 
in  the  absence  of  fraud  or  collusion  a  decree  apdnst 
the  kamavan,  as  such,  is  binding  on  the  anandra- 
vans  of  the  tarwad,  is  not  warranted  by  any  provision 
of  the  Code  of  Civil  Procedure.  Every  member  of 
the  tarwad  is  entitled  to  be  made  a  pirty,  or  to  have 
notice  under  s  80  of  the  Code  of  Civil  Pmcedure,  in 
any  suit  the  object  of  which  is  to  affrct  the  tarwad 
property.  Expl.  5  of  s.  18  of  the  Code  of  Civil 
Procedure  does  not  refer  to  bond  fide  defences, 
but  to  bondjide  claims,  and  does  not  make  a  decree 
binding  on  a  person  not  a  party  to  it  where  the 
actual  defendant  was  jointly  interested  with  such 
person  in  the  subject-matter  of  the  suit  and  defended 
the  suit  bond  fide,  Hazir  Oaxi  v.  Sonamonee 
Dassee,  I,  L,R„6  Gate,,  5/,  approved.     Kvnkath- 

TTBILLATH    VaBUdBYAK  NAMBUDBI   r.    NABATANAIT 

Kambudbi  I.  L.  B.,  6  Mad4,  121 

896. ;■    E  feet  of  decree 

on  other  members  though  not  parties  to  the  auit. — In 
1870  A  sued  B  for  a  piece  of  land,  and  obtained  a 
decree  against  him  in  the  original  suit  and  appeal. 
Subsequently,  in  1876,  C  and  D,  the  nephews  of  B, 
brought  a  suit  against  .4  and  B  for  their  shares  in 
the  land,  alleging  that  there  was  collusion  between 
A  and  B  in  the  previous  suit.  It  was  found  that 
C  and  D  and  their  uncle  B  had  lived  together  as 
members  of  an  undivided  Hindu  family  at  the  time 
of  the  former  suit,  and  that  he  (B)  was  the  miDager 
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of  the  family  and  assisted  by  his  nephews,  C  and  D, 
in  defending  the  former  suit.  C  and  D  made  no 
allegatiou  in  thei>  plaint  that  they  were  minors  at 
the  time  of  the  former  suit,  nor  did  they  assign  any, 
reason  for  not  asking  to  have  been  made  co-defendants 
in  it.  Their  allegation  of  collusion  between  A  and 
B  was  not  prov^.  Seld  that  the  plaintiff's  suit» 
under  those  circumstances,  was  barred  by  the  former 
suit  under  s.  2  of  Act  VIII  of  1859.  Jogendro  Deb 
Furkut  V.  Funindro  Deb  Purkut,  11  B.  L,  /?.,  24:4, 
and  Mayaram  Sevaram  v.  J'tyvant  Fandurang, 
I.  L.  £.,  5  Bom.,  687  note,  referred  to.  Nabayas 
QOP  HaBBU  v.  PiHDinEtAKG-  Gaku 

[I.  Ij.  B.,  6  Bom.,  685 

896. Cicil  Procedure 

Code,  8.  IS,  expl.  V — Joint  Hindu  family — Suit 
against    two  members — Second  suit  against  third 
member. — "She  plaintiff  sued  the  father  and'brother  of 
the  defendant  for  trespass  to  a  wall.    His  right  to 
the  wall  was  denied,  but  he  obtained  a  decree.     On 
executing  the  decree,  he  was  resisted  by  the  defendant, 
who  claimed  the  wall  as  his  ancestral  property,  and 
alleged  that  he  was  no  party  to  the  suit  in  which  the 
decree  had  been  obtained  against  his  father  and 
brother.    His  claim  was  roistered  as  a  suit  under 
s.  38  i  of  the  Code  of  Civil  Procedure.    The  plain- 
tiff contended  that  the  defendant  was  concluded 
by  the  decree  obtained    against  the    father    and 
brother.     Held  that  a  Hindu  son  in  a  joint  family 
becomes  entitled  by  reason  of  his  birth  and  in  his 
own  right,  a  right  which  he  can  enforce  against 
his  father;  he  does  not  claim  under   his   father 
within  the  meaning  of  s.  13  of  the  Civil  Procedure 
Code.     Held  also  that  the  defendants  in  the  former 
suit  did  not  claim  any  right  in  common  for  them- 
selves and  others  within  the  meaning  of  ezpl.  V 
of  s.  13  of  the  Code  of  Civil  Procedure.    The  case 
of    Harayan   Oop   Habbu    v.    Fandurang  Q-anu, 
I.  L,  22.,  5  Bom.,  635,  distinguished.    Bah  Nabaik 
V,  Bibhbshab  Pbasad      .    I.  Ii.  B.,  10  All.,  411 


897. 


Sale  in  execu^ 


tion  of  decree  —  Mitakshara  law  —  Alienationt 
voluntary  and  involuntary,  by  the  members  of  a 
family  governed  by  the  Mitakshara  law. — A,  a 
Hindu  governed  by  the  Mitakshara  law,  after  the 
attachment  of  a  property,  part  of  his  ancestnJ  estate, 
to  which  he  and  his  minor  son  B  viete  jointly 
entitled  as  membei'S  of  a  joint  Hindu  family,  conveyed 
by  a  deed  of  gift  the  whole  of  his  interest  in  the 
ancestral  property,  including  the  property  under  at- 
tachment, to  B,  Five  days  after  the  execution  of  the 
deed  of  gift,  the  property  was  sold  in  execution  for  the 
decree  of  the  attaching  creditor  C,  and  was  purchased 
by  C  at  such  sale.  Ten  days  after  the  sale,  A  insti- 
tuted proceedings  under  s.  266  of  Act  VIII  of 
1869  to  set  it  aside  on  the  ground  of  irregularity. 
Thes.'  proceedings  were  afterwards  continn^  in  the 
name  of  A,  but  virtually  on  behalf  of  the  minor  Bf 
under  the  control  and  direction  of  the  Collector,  who 
had  taken  charge  of  his  estate,  and  app<»nted  a 
manager  under  Act  XL  of  1868.  These  prooaeding 
terminated  in  1874  by  the  application  to  set  aside 
the  sale  being  dismissed,  and  the  sale  wae  therefore 
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oonfirmed,  and  C  took  posBession  of  the  property. 
In  1877  a  suit  was  institated  on  behalf  of  D  by  the 
manager  appointed  by  the  Collector  against  C  and  A 
to  recover  poflsession  of  the  property,  on  the  gronnds 
^1)  that  when  it  was  sold  it  was  not  the  property 
of  A»  the  judgment-debtor;  and  (2)  that  the  pro- 
perty of  a  joint  Hindu  family  ooald  not  be  sold  or 
alienated  by,  or  taken  in  execution  of,  a  decree 
against  a  sinsle  member  of  that  family.  Meld 
that  the  fact  that  the  plaintiff  >  through  his  guardian, 
had  actively  intervened  in  the  proceedings  nnder  s.  256 
of  Act  y  III  of  1859,  was  no  bar  to  the  institution  of 
the  present  suit  on  his  behalf.  Collbotob  o7  Mok- 
GHTB  V.  HxrsDAZ  Nabaik  Shahai 

[I.  L.  B.,  6  Calc.»  425 

S.  C.  Bfdbb  Pbbxabh  Misseb  «.    Hubdm 
NiBAiNSASxr  .        .        6C.Ii.<B.,  112 
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Deoree  against  member  of 


joint  family  as  representing  minor  Son— 
Alienation  made  without  consent  oj  co-kharera-^ 
Civil  Procedure  Code,  1677,  *.  13-"  Same  parti rs." 
— G  sold  an  estate  nominally  to  the  minor  son  of  K, 
but  in  reality  U>  M,  H  brought  a  suit  in  his  mi  i: or 
son's  name  against  N,  the  mortgagee  of  such  estate, 
to  redeem  the  same.  N  set  up  as  a  defence  to  such 
suit  that  such  sale  was  invalid  under  Hindu  law,  ns 
such  estate  was  a  share  of  certaiu  undivided  proper'  y 
of  which  he  was  a  co-sharer,  and  had  been  mac.? 
without  his  consent.  It  was  finally  decided  in  tha^. 
suit  that  such  estate  was  a  share  of  such  undivided 
property  and  not  the  separate  property  of  O,  and 
that  such  sale  was  invalid,  having  been  made  without 
the  consent  of  2f,  a  co-sharer  of  such  undivided 
property.  Q-  subsequently  redeemed  such  estate, 
and,  having  done  so>  sold  it  a  second  time  iio  Z.  N 
thereupon  sued  K  to  set  aside  such  sale  on  the  same 
ground  as  that  on  which  he  had  defended  the  former 
suit.  Held  that  the  issue  in  such  suit  whether  such 
estate  was  a  share  of  undivided  property  or  the 
s^iarate  property  of  Q  was  ree  ^'udieaia,  inasmuch 
as  K,  though  not  in  name,  yet  in  &ct,  was  a  "  party '' 
to  the  former  suit  in  which  such  issue  was  raised  and 
finally  decided.    Ehxtb  Chakd  v.  Nabain  SiiraH 

[I.  Ii.  B.,  8  AIL.  812 


889. 


Dismissal  of  former  suit 


to  have  property  declared  joint— i^nif^^n^ft^ 
emit  for  partition, — Where  a  plaintiff's  claim  to 
have  a  property  declared  ijmali  had  been  dia- 
missed  In  a  fonnor  suit,  his  suit  for  a  partlti^  of  the 
same  property  was  held  to  be  barred  against  a  defen- 
dant who  had  been  a  party  to  that  suit,  as  well  as 
against  defendants    who   were    not    inpossession. 

BBSHAB17T00LI.AH  v.  AJOO       •  .  14  W.  B.,  196 


400. 


Suit  against  defendants  as 


principals— Ciw7  Procedure  Code,  1859,  *.  j8— 
Subeequent^  suit  againet  them  as  agents. — A  previous 
suit  in  which  the  plaintiff  elected  to  sue  the  defen- 
dants as  principals  bars  a  second  suit  on  the  same 
contract  in  which  the  defendants  are  charged  as 
responsible  agents  under  a  trade  usage.  Dbtbat 
Ebibhva  v.  Haaahbhai         1. 1*  B.,  1  Bom.,  87 


401. 


8.  PARTIES— H^on^tiNtecl. 

Suit  not  bet'ween    same 


parties. — Seld,  on  the  facts,  suit  not  barred  by 
8.  2,  Act  VIII  of  1859,  not  being  between  the  same 
parties.  Uuss  Chaitdba  Boy  r.  Kabih  Chahdba 
Mazttmdab        •  .  6  B.  Ifc  XL^  827  note 

S.  C.  WooMBSH  CnrnmsB  Bor  r.  NoBiir  Chitv- 
DEB  MOZOOMDAB  •  .     lO  "W.  B^  457 

Abdool  GmrrooB  Ehav  Chowdhst   «.  G0£uc 
NuJTJi le'W.  B^296 


402. 


JDecisitm  as  to 


validity  of  will. — 8  died  in  1866,  left ving  two  sons, 
N  and  (7.      M  took  possession  of  the  property  of  8 
under  a  will  alleged  by  her  to  have  been  executed  by 
S.  In  1867  (7  brought  his  suit,  as  one  of  the  heirs  d 
<S^,  to  Bet  aside  the  will,  and  made  his  brother  JTa 
co-defendant.    The    Principal    Sudder   Ameen]  dii- 
missed  the  suit,  finding  on  t^e  evidence  that  the  will 
was  genuine.    In  1869  N  brought  this  suit  for  his 
share  as  hdr  of  S  against  M,    The  first  Court  found 
that  the  will  was  a  forgery,  and  gave  the  plaintiif 
a  decree.    On  appeal,  the  Judge  held  that  IPs  claim 
was  barred  by  the  decision  in  the  former  suit  bitwglit 
by  his  brother,  and  reversed  the  decision  of  the  M 
Court.    Held,  on  special  appeal,  that  it  was  not  bar- 
red  by  the  finding  of  the  Court  in  Q'a  salt,  as  Jf 
was  no  party  to  that  suit,  and  he  could  not  in  any 
manner  'have  availed  himself  of  a  decree  in  tbsi 
suit  to  enforce  a  claim  to  his  share.    Nabiv  CeASDIU' 
Mazumpab  v.  Mttkta  Sundabi  Dsbi 

[7  C.  L.  B.,  Ap..  88  r  15  W.  B.,  800 


403. 


Former  sniie  o* 


ikrar  between  several  parties, — Five  brothers,  At 
JB,  C,  D,  and  E,  executed  an  ikrar,  by  irhich 
talukh  N  and  others  were  to  remain  in  their  posses- 
sion and  under  the  management  of  ^.  On  refaisl 
to  give  his  brothers  their  shares  of  the  piofits>  tb^ 
sued  separately  and  obtained  decrees  against  him  for 
the  amount  due  to  them.  In  a  suit  by  A**  *o^ 
against  B  for  the  sums  which  his  father  was  oovf 
pelted  under  the  ikrar  to  pay  his  other  brothei^ 
on  the  allegation  that  B  alone  was  in  possession  ox 
talukh  N  and  appropriated  the  ^rents  wrongfallyf" 
Held  that  the  suit  was  not  barred  by  the  fon^r 
suits  under  the  ikrar,  except  so  far  as  -S*'  ^^'^ 
in  tolukh  N  was  concerned.  Khbttbo  "SkTB.  I^ 
V.  QossAiBr  Dobs  Dby    .  .  7  W.  B.,  l** 

404. Deoree  deolaring  imparti- 


hiHtj-^SuhssqMentsuii  for  partUion.-^'f^^  P^' 
tiff's  mirasidartf  of  a  village,  held  oil  pttogA^'v 
tenure,  sued  their  co-mirasidars,  the  owners  of  »« 
remaining  shares,  and  others,  occupants  ^^f.^ 
the  vilhige,  for  a  partition  of  the  common  lands  of  tb« 
village  and  an  aUotment  to  the  plaintifi  o^,  V^^ 
parts  thereof  proportionate  to  the  shares  ^^'^.^^ 
represented.  In  a  former  suit,  to  which  tU  *^ 
present  mirasldars' were  parties,  either  actually J'^JJ 
privies  to  those  throagh  whom  they  claimi  »*•■ 
decided  that  no  right  existed  in  any  individnsl  tf*"" 
holder  of  the  viUage  to  have  allowed  *vS!Ito 
distinct  portion  of  the  common  lands  in  pwpofwJJJ^ 
his  share  or  shares.    Beld  that  the  former  decn- 
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declaring  the  impaiiibility  of  the  ( '  mmon  land  of  the 
TiUage  was  conclusiye  in  the  pre«;iit  suit  between 
the  present  shareholders  npon  the  sau.c  question  of 

right.     SlTABAMAITAB  V.  AXAGIBY  lYBB 

[4  MacL»  286 


405. 


Decree  in  Btiit  to  establish 


right — Suhgeqveni  wit  for  possession — Civil  Pro* 
eedare  Code,  1669,  s,  2 — Suit  hsticesn  same  parties- 
— The  plaintiff  sued  to  recover  possession  of  certain 
houses  and  grounds  as  belonging  to  his  samindari^ 
setting  forth  that  the  premises  in  question  had  been 
occupied  by  his  paternal  grandmother,  on  whose 
death  the  defendants  had  taken  wrongful  possession. 
The  defendants  claimed  to  be  legally  entitled  to  the 
premises  in  question,  and  contended  that  the  plain- 
tiff's  suit  was  barred  under  s.  2,  Act  VIII  of 
1869f  by  reason  that  the  plaintiff  had  already,  during 
his  grandmother's  lifetime^  brought  a  suit  againrt 
her  and  the  defendant's  father,  as  a  co-defendant,  to 
establish  his  right  to  the  same  premises,  which  suit 
had  been  disoiissed.  The  defendants  also  pleaded 
limitation.  It  appeared  that  in  the  former  suit  the 
relief  sought  by  the  pliuntiff  was  substantially  to 
restrain  his  grandmother  from  acts  of  waste  in  alien- 
'ating  property  which  had  belonged  to  her  deceased 
husband  .by  assigning  it  to  her  co-defendant ;  but 
that,  as  regards  the  property  now  claimed,  although 
it  was  mentioned  in  the  plaint,  no  charge  had  been 
made  that  she  had  assigned  it,  or  intended  to  assign 
it,  to  her  co-defendant,  nor  any  allegation  to  show 
that  the  co-defendant  had  any  interest  in  it.  Seld, 
reversing  the  decisions  of  the  lower  Court,  that 
under  the  circumstances  the  decision  in  the  former 
suit  was  not  a  decision  in  a  suit  between  the  same 
parties,  or  parties  under  whom  they  claimed,  and  that 
the  cause  of  action  in  the  present  suit  was  not  de- 
termined in  the  former  suit.  JBCeld  also  that  the 
defendant's  plea  of  limitation  could  not  be  deter- 
mined without  a  finding  as  to  whether  the  plaintiff's 
grandmother,  who  died  within  the  period  of  limita- 
tion, had  held  the  premises  with  the  jMntiff's  leave, 
or  as  a  trespasser.  Zamindab  of  Pittapubam  v. 
Pbofbibtobb  OB  KoLAiTKA     L  I«.  B.,  2  Mad.,  ^ 

Ij.  B,,  6  L  A.,  aOO 

S.  C.  Bam  A  Bao  «.  Svbita  Bao  8  C.  Ij.  B.,  266 

Beversing  the  decision  of  the  High  Court  in  Baha 
Bao  V,  SiTBiTA  Bao        .        I.  Ii.  B.»  1  Mad^  84 


406. 


Decree  in  sidt  by  first 


mortgagee  for  sale  of  mortgaged  property— 
Second  mortgagee  not  made  a  partg — Snbsequent 
suit  fg  second  mortgagee  on  mortgage — Civil  A'ooc' 
dure  Code,  18829  s.  13 — Meaning  of  "  between  parties 
under  whom  theg  or  ang  of  them  claim.**— V]pcfa  the 
death  ef  (7,  a  Mahomedan,  his  estate  was^divisible  into 
eight  shares,  two  of  which  devolved  upon  his  son.  A, 
one  upon  each  of  his  five  daughters,  and  one  upon 
his  widow,  S,  The  name  of  S  only  was  recorded  in 
the  revenue  registers  in  respect  of  the  zamtndaii 
property  left  by  &,  In  1876  A  and  S  gave  to  JT  a 
deed  of  simple  mortgage  of  2|  biswas  out  of  a  6- 
biswas  share  of  a  village  included  in  the  said  property. 


BS8  JTTDlCATA'^oniinmed. 

8.  TA:RTlBa— continued. 

In  1878  A  and  B  gave  to  8  ^  deed  of  simple  mort- 
gage of  the  6  biswas,  which  were  described  in  the 
de^  as  the  widow's  "  own"  property.    In  1882  X 
obtained  a  decree  upon  his  mortgage  for  the  sale  of 
the  mortgsged  property,  and  it  was  put  up  for  sale 
and  purchased  by  X  himself  in  January  1884.    In 
February  and  November  1884  the  daughters  of  G 
obtained  ex'parte  decrees  against  A  and  B  in  suits 
brought  by  them  to  recover  their  shares  by  inherit- 
ance in  the  6  biswas.    In  1886  8  brought  a  suit 
upon  his  mortgage  of  1878,  claiming  the  amount  due 
thereon  and  the  sale  of  the  whole  6  biswas.    To  this 
suit  he  made  defendants  A  and  B,  &*b  daughters,  and 
X,  alleging  that  the  decrees  of  February  and  Novem- 
ber lb€i  were  fraudulently  and  collasively  obtained ; 
and  as  to  the  auction  sale  of  January  1884,  that  the 
2i  biswas  were  sold  subject  to  his  mortgage,  he  not 
having  been  made  a  party  to  the  suit  brought  by^  X 
upon  the  deed  of  1876,  and  therefore  not  being 
bound  by  any  of  the  proceedings  taken  therein  or 
consequent  thereto.    On  behalf  of  the  daughters  it 
was  contended  (inter  alid)  that  the  decrees  obtained 
by  them  against  A  and  B  in  February  1884  were 
conclusive,  by  way  of  res  judicata,  against  ^  the 
plaihtiff,  who,  as  mortgagee  fhnn  A  and  B,  claimed 
under  a  title  derived  from  them.    Held  that,  there 
being  no  evidence  to  show  that  the  decrees  of  Feb- 
ruary and  November  1884  were  fraudulently  and 
coUusively  obtained,  the  Court  of  first  instance  was 
right  in  exempting  the  shares  of  the  daughters  from 
the  lien  sought  to  be  enforced  by  the  plaintiff  ;  and 
that,  inasmuch  as  the  deed  of  1876  was  prior  in  date 
to  the  phuntiff's  deed  of  1878,  and  there  was  no 
allegation  of  fraud  or  collusion  in  regjod  to  it,  the 
decree  and  sale  in  enforcement  of  the  former  deed 
would  defeat  the  rights  of  the  plaintiff  under  the 
latter.     Khnb  Chand  v.  Kalian  Das,  L  L.  B.,  1  All; 
240,  and  Ali  Hasan  v.  Dhirja,  I.  L.  B.,  4  All.,  618, 
referred  to.     Ber  Mahhood,  «r.— The  decrees  of 
February  and  November  1884  did  not  operate  as 
res  judicata  against  the  plaintiff,  inasmuch  as  a 
mortgagee  cannot  be  bound  by  a  decision  relating  to 
the  mortgaged  property  in  a  suit  instituted  after  his 
mortgage,  and  to  whidi  he  was  not  a  party.    After 
a  mort^ige  has  been  duly  created,  the  mortgagor,  in 
whom  the  equity  of  redemption  is  vested,  no  longer 
possesses  any  such  estate  as  would  entitle  him  to 
represent  the  rights  and  interests  of  the  mortgagee 
in  a  subsequent  litigation,  so  as  to  render  the  result 
of  such  litigation  binding  upon  and  conclusive  against 
such  mortgagee.    The  plamtiff  in  the  present  suit 
could  not  be  treated  as  a  party  claiming  under  his  * 
mortgagors  within  the  meaning  of  s.   18    of    the 
Civil  Procedure    Code,  and   tlut  section  must  be 
interpreted  as  if,  after  the  words  ''under  whom  they 
or  any  of  them  claim,"  the  words  "by  a  title  arising 
subsequently  to  the  commencement  of  the  former 
suit "  had  been  ioserted.    Duma  8ahn  v.  Jeonarain 
Lall,  8  B.  L.  B.,  A.  C,  407 :  19  W.  JB.,  862,  and  Bo* 
nomalee  Nag  v.  Koylash  Chander  Deg,  I,  L.  B.,  4 
Calc,   692,   referred  to.      Ouiram   v.  Morewood, 
8  East,,  9dS;  Boghuninath  Chatterjee  v.  Ameeroo* 
nissa  Xhatoon,  2  W.  It.,  191 ;  Katama  Natohiar  v. 
Moottoo  Vijaga  Baganadha,  9  Moore's  L  A*,  539  ; 
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and  Mam  Coomar  Sein  v.  Prosunno  Coomar  Sein, 
W,  E.,  1864, 875,  distingnialied.  The  principles  of  the 
rule  res  judicata,  m  put  of  the  law  of  civil  procedure 
properly  so  called,  and  those  of  the  rale  of  estoppel, 
as  part  of  the  law  of  evidence,  explained  and  distin- 
gnished.    Sita  Bam  r.  Amib  Bbgah 

[X  li.  S.,  8  All.,  824 


407. 


niegittmacy.  Question  of 


—Execution  of  decree -Ad  XXIII  of  1861,  s.  11, 
— The  questions  which,  under  s.  11,  Act  XXIII  of 
1861,  may  be  determined  by  a  Court  executing  a 
decree,  must  be  between  parties  to  the  suit  in  which 
the  decree  was  passed,  and  must  relate  to  the  execu- 
tion of  the  decree.  A  pei'son  who  was  not  on  the 
record  when  the  decree  was  made  does  not  constitute 
himself  a  party  to  the  suit  by  applying  for  execution, 
and  a  question  as  to  his  legitimacy  is  consequently 
not  one  which  the  Court  executing  the  decree  is 
competent  to  entertain.  A  declaration  by  a  Court 
in  execution  proceedings,  that  a  person  not  a  part^ 
to  the  suit  applying  for  execution  is  legitimate,  since 
it  is  made  without  jurisdiction,  cannot,  under  s.  2, 
Act  VIII  of  1859,  be  pleaded  as  a  bar  to  a  regular 
suit  in  which  it  is  sought  to  establish  the  illegitimacy 
of  the  applicant.  Abiduknissa  Khatun  v.  AMia- 
uirKisBA  Khatuk    .        .    1. 1«.  B.,  2  Calc,  827 

[L.  B.,  4  I.  A.,  66 

408    ; Suits  in  right 

of  inheritance^ — M,  in  1866,  biought  a  suit  against 
A,  her  son  8,  B,  and  C,  who,  like  her.  all  claimed  a 
right  to  inherit  the  estate  of  K,  deceased,  for 
her  share  by  inheritance  in  K*b  estate,  alleging 
that  she  had  been  lawfully  married  to  him.  She 
only  denied  A'b  right  to  inherit,  who  claimed  as  K'b 
adopted  son ;  admitting  the  right  of  8,  who  claimed 
as  her  Uwful  son  by  K,  and  that  of  B  and  C,  who 
claimed  as  wife  and  daughter  respectively  of  K.  8 
supported  his  mother's  claim.  A,  B,  and  C  denied 
that  M  had  b«en  lawfully  married  to  K,  and  alleged 
^at  8  was  the  son  of  M,  not  by  K,  but  by  another 
person.  It  was  decided  in  that  suit  that  M  had 
been  lawfully  married  to  IT ;  that  5  was  the  lawful 
son  of  £"  by  If »  and  that  A  was  not  the  adopted 
son  of  K.  In  18^0  8  sued  A  for  pojsession  of  C*% 
share  in  such  estate,  C  having  died,  claiming  as  C's 
step  brother  and  heir.  A  set  up  as  a  defence  that 
M  was  not  f  s  wife,  nor  was  8  JTs  son.  Held 
that,  inasmuch  as,  although  in  the  former  suit  A 
and  8  sto3d  together  in  the  same  array,  they  were 
^  in  fact  opposed  to  each  other,  8  being  on  the  side 
'  and  supporting  the  case  of  his  mother,  and  A  being 
the  true  defendant,  such  suit  was  one  between  the 
same  parties  as  the  second,  and  the  matter  of  S*% 
legit  imacy,  having  been  raised  and  finally  decided  in 
the  former  suit  by  a  competent  Court,  was  ret 
Judicata,  and  could  not  be  again  raised  in  the  second 
suit.    Shabal  Ehak  «.  AMnr-uLLA  Khan 

[I.  Ii.  B.,  4  AU.,  92 

409. ■  Party   as  representative 

—Civil  Procedure  Code,  1877,  ss.  13,  244,— In  1872 
A  brought  a  suit  on  a  mortgage  against  the  mort- 
gagor, a  Hindu  widow,  who  died  pen^ng  the  suit. 


BBS  JUDICATA— coti^«ii«0<i. 

8.  PABTI£S--^fat»a«€e. 

A  then  applied  that  the  suit  shoold  be  revived 
against  B  as  the  representative  of  the  defendant 
B  denied  that  he  was  such  representative,  but  tb« 
Judge  refused  to  go  into  the  questioQ,  made  B  s 
party,  and  gave  A  a  decree  for  the  sale  of  the  mort- 
gaged property.  B  subsequently  brought  a  suit  to 
have  it  declared,  inter  alid,  that  the  mortgage  and 
decree  only  covered  the  widow's  life-interest.  Bdi 
that  the  suit  was  not  barred  either  as  res  judieaia 
or  under  the  provisions  of  s.  214  of  the  Code  of 
Civil  Procedure.  Eakai  Lau^  Khak  «.  Sabjq 
Hhusok  Biswas 

[I.  L.  &»  6  Calo..  777 :  8  C.  Ii.  B.»  U7 

410. Mortgage— 

Purchaser  of  mortgagor's  interest — Sale  in  exeeu- 
tion  of  decree — Omitsion  to  revive  emit. — A  mort- 
gagee brought  a  suit  on  his  mortg^age  against  his 
mortgagor  and  against  A,  a  person   who  had  pa> 
chas^  the  right,  title,  and  interest  of  the  mortga^ 
in  execution  of  a  money-decree  obtained  against  him 
subsequently  to  the  mortgage.     Pending  the  mort- 
gage-suit  and  before  decree,  A  died,  but  the  sait 
was  not  revived  against  his  representatives.    Th^ 
usual  mortgage-decree  was  passed  in  favour  of  the 
mortgagee,  who,  in  execution  thereof,  sold  a  portion 
of  the  mortgaged  property  to  ^.     In  a  suit  brought 
by  B  against  the  representatives  of  A  for  the  pro- 
perty* purchased  and  for  general  relief, — Held  that 
the  decree  in  the  mortgage-suit  was  not  binding  oa 
the  representatives  of  A  ;  nor,  under  the  provisions 
of  Act  VIII  of  1859,  did  the  faUure  to  revive  inch 
mortgage-suit  prevent  B  from  bringing  the  second 
suit  agunst  A'n  representatives.    B bpinbbhabI Bov- 

DOPADHTA  17.  BrOJONATH  MOOKHOPADTA  ^ 

[L  Ii.  R.,  8  Gala,  »57 

411.  •     Suit  for  peei- 

ment^  Lessor  and  lessee. — An  ejeetment  suit  by 
^'s  tenant  against  the  defendant  having  been  dii- 
missed,  a  second  ejectment  suit  was  subsequestlyi 
after  B't  death,  brought  in  respect  of  the  same  Isnd 
against  the  defendant  by  the  s  accessor  in  title  otB* 
Meld  that,  inasmuch  as  a  lessor  cannot  be  considered 
as  daiming  under  his  own  lessee,  the  principle  of  r^ 
judicata  did  not   apply.    Baicbboko    Cnxjow* 

BUTTY  ».  BVSSl  EuBSiOKAB         .      11  O.  Ii.  B.«  ^ 


412. 


Former  decree  declftrin^ 


status  of  oooupiers  of  holding— /$at<  •o^  ^ 
tween  same  parties, — An  attempt  having  formerly) 
on  the  cessation  of  the  services  renders  by  *>Be 
palki-bearers,  been  made  to  oust  them  from  certain 
chakran  lands  which  they  had  held  for  many  y^ 
and  which  they  had  claimed  to  hold  rent-free  for  t^e 
future ;  and  it  having  been  held  on  that  occssio^ 
that,  though  theirs  was  not  a  rent-h?ee  tenure  or  sa 
uninterrupted  tenure  from  the  time  of  the  ^^^^ 
settlement,  jet  they  had  clearly  acquired  a  ^fif°  .^ 
occupancy,— jH«W,  on  a  suit  being  brought  by  tn« 
zamindar  agunst  the  same  bearers  for  '^^^^'7^^ 
rent,  that,  although  the  former  suit  ^  °^  ^ 
brought  by  the  zamindar  personally,  but  by  the  P*" 
sons  to  whom  he  had  attempted  to  transfer  <*f  JJ""! 
yet  the  decision  in  that  suit  clearly  establifhed'  >■ 
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BE8  JTTDlCATA—eoiUinued. 

8.  PARTIES— eoniinued. 

between  the  zamindar  and  the  palki-bearers,  a  rela- 
tion of  landlord  and  tenant^  which  empowered  him 
to  recover  arrears  of  rent  from  them.  Sxtboop 
SiBDAR  F.  Bbbb  Chuitdbs  Maudlhta 

[95  W.  R,  870 

418. Suits  between  represent- 
atives— Document  found  conolmsive, — Where  A 
sned  B  for  moneys  alleged  to  be  due  under  certain 
documents,  and  £  pleaded  that  the  demands  had 
been  included  in  a  settlement  of  accounts,  embodied 
in  a  document  which  he  set  forth  in  his  answer,  and 
the  suit  was  dismissed,  on  the  ground  that,  being 
included  in  the  settlement,  the  demands  no  longer 
existed  as  causes  of  action,— ^e/<f  that  A'a  repre- 
sentative was  not  estopped  from  disputing  the  docu- 
ment in  a  subsequent  action  brought  by  him  against 
the  representative  of  JS,  JEastmore  v.  Lawt,  5  Bing, 
N,  C,  4^,  concurred  in.  Tibxtxala  Bau  Sahib  r. 
FiN&ALA  SuNEABA  Bau      .  I  Mad.,  812 


414. 


Purohaser  from  party  to 


BUdt— Civil  Procedure  Code,  1832,  s,  13 ^Vendor 
and  purchaser — Purehase  pendente  lite. — Certain 
persons,  claiming  by  right  of  inheritance  to  C,  sued 
B,  N,  At  Kf  and  others  for  possession  of  certain 
immoveable  property,  and  on  appeal  to  the  High 
Court  in  August  1876  their  claim  was  decreed  in 
full.  In  the  course  of  the  litigation  which  ended  in 
that  decree,  Z  purchased  certain  immoveable  pro- 
perty from  B,  if.  A,  and  K.  ^  was  subsequently 
dispossessed  of  such  property  in  execution  of  the 
decree  of  August  1876.  He  thereupon  sued  the 
holders  of  that  decree  for  possession  of  the  same, 
alleging  that  his  vendors  bad  inherited  it  from  D ; 
that  the  figures  of  the  total  of  Cs  property  given 
in  the  plaint  in  the  former  suit  were  erroneous  ;  that 
the  property  now  in  suit  was  not  affected  by  that 
decree ;  and  that  he  had  been  improperly  dispossessed 
of  it.  It  appeared  that  there  was,  in  fact,  a  mistake 
in  the  total  of  the  extent  of  C's  property  as  stated 
in  the  plaint  in  the  former  suit.  Meld  that  the 
plaintiff,  having  purchased  pendente  lite,  was  bound 
by  the  decree  of  thd  High  Court  against  the  persons 
thro  igh  whom  be  claimed ;  that  the  claim  in  the 
former  suit  having  been  decreed  in  full,  the  property 
now  in  suit  was  then  decreed  to  the  present  defen- 
dants ;  and  that  the  claim  of  the  plaintiff  to  go  behind 
that  decree  could  not  be  entertained.  Hitkm  SiKaH 
r.  Zafki  Lal  I.  Ii.  B.,  6  All.,  606 

415.  Suit  by  son  not  claiming 

through  his  father— 0(/ie  to  Hindu  widows- 
Separate  property, — C,  a  Hindu,  subject  to  the 
Mitakshara  law,  died  leaving  a  widow,  B,  but  no 
issue.  In  his  lifetime  he  had  transferred  to  B  by 
gift  mouzah  B,  a  portion  of  his  real  estate.^ After 
his  death,  J  and  JP,  hb  brothers,  sued  R  for  the 
possession  of  C'a  real  estate,  on  the  ground  that  it 
was  ancestral  property.  This  suit  was  dismissed,  it 
being  held  by  the  Sudder  Court  that  C's  real  estate 
was  separate  property,  to  which  his  widow  would  be 
entitled  to  succeed  by  inheritance.  The  Sudder 
Court  determined  that  B  had  acquired  mouzah  B  by 
gift  from  C,  and  that  B  took  under  the  gift  a  life- 
interest  in  the  property  only.    J  and  P  having  died. 


BJESS  JUDICATA— 0oii/ta«s<f. 

8.  VAB,TlES-'Oontinued. 

B  fmde  a  gift  of  mouzah  B  to  her  agent  as  a  reward 
for  His  faithful  services.  N,  the  son  of  J,  sued  as 
the  heir  of  his  uncle  C,  to  set  aside  this  gift  to  the 
agent  as  illegal  Meld  that  the  decision  in  the 
former  suit  did  not  make  the  ques^on  as  to  the 
interest  B  took  under  the  gift  from  her  husband 
res  judicata,  inasmuch  as  N  did  not  claim  through 
his  father  when  suing  as  heir  to  his  uncle.  Bitdi 
Mabain  Singh  o.  Bup  Euab 

[I.  L.  R.,  1  All.,  784 


416. 


Bepresentation  of  the  es< 


tate  of  a  Hindu  talukhdar  by  his  widow  in 
a  suit  for  the  suocession— ^c^  /  of  1869— Act 
XXI V  of  1870,  *.  j2o.— Issues  substantially  the  same 
as  those  raised  in  the  present  suit,  relating  to  the  suc- 
cession to  a  talukhdari  estate,  had  been  decided  in  a 
former  suit,  in  which  an  order  of  Her  Majesty  in 
Council  declared  who  had  the  right  to  succeed.  Meld 
that  a  claimant,  whose  interest  was  such  as  would  vest 
in  him  only  upon  the  death  of  the  widow  of  the  last 
talukhdar,  was  bound  by  tho  order  bo  made,  on  the 
ground  that  he  was  privy  to  the  former  suit,  the  whole 
estate,  for  the  purpose  of  representing  it,  being  vested 
in  the  widow,  who  was  a  party  to  that  suit.  Katama 
Natchiar  v.  Baja  of  Shivagangat  9  Moore*9 
J.  A,,  539,  referred  to  and  followed.  That  order 
declared  that  a  will  made  by  the  last  talukhdar, 
whereby  a  power  to  appoint  a  successor  in  the  talukh- 
dari had  been  given  to  the  widow,  had  been  revoked, 
and  determined  the  right  to  succeed  as  upon  an  in- 
testacy. The  person  whom  the  widow  had  appointed 
by  her  will,  now  contending  that  he  was  not 
bound  by  the  order,  having  been,  when  the  former 
suit  was  instituted,  a  minor,  without  any  duly  ap- 
pointed guardian,  it  was  held  that,  whether  he  had, 
or  had  not,  by  acts  after  attaining  full  age  (having 
been  nominally  a  party),  become  estopped  from  set- 
ting up  the  above,  he  was,  at  all  events,  bound  by 
the  order;  on  the  ground  that  the  widow,  holding 
an  estate  at  least  as  large  as  that  of  the  Hindu  widow 
in  her  husband's  properi^y,  was  the  full  representa- 
tive of  the  estate  in  the  former  suit ;  the  appoint* 
ment  made  by  her  being  such  as  would  operate  only 
on  her  death.  Meld  also  that,  although  a  manager 
of  the  estate  had  been  appointed  under  the  provi- 
sions of  Act  XXIY  of  1870  (the  Oudh  Tslukhdars* 
Belief  Act),  but  had  not  been  made  a  party  to  the 
suit,  this  omissioa  did  not,  under  s.  25,  affect 
the  validity  of  the  decree  between  the  parties. 
Pbbtabkabaik  SiirOH  o.  Tbilokikath  Singh 
[I.  li.  B.,  11  Calc,  186 :  L.  B.,  11  I.  A.,  197 

417.  — Benami  proceedings— 

Decision  in  former  suit. —In  execution  of  a  decree 
of  the  Bevenue  Court  in  a  suit  brought  by  K  for 
arrears  of  rent  of  a  certain  patni,  the  patni  was  put 
up  for  sale  and  purchased  in  the  name  of  G,  ^The 
rent  having  again  fallen  into  arrear,  K  took  proceed- 
ings against  &  under  Bengal  Begulation  VllI  of 
1819  for  the  sale  of  the  patni,  but  the  arrears  having 
been  paid  the  patni  was  not  sold.  In  a  suit  for 
arrears  of  rent  of  the  same  patni  subsequently 
brought  by  K  against  &,  B,  and  B  (the  wife  of  P) 
jointly^  on  the  allegation  that  the  patni  had  been 


(    7711   ) 


DIGEST  OV  CASES. 


(    7712    ) 


BE8  JUDICATA— continued. 

8.  TARTIFS— continued. 

purchased  by  (7  benami  forP  and  B,Seldihs.t the 
lait  was  not  barred  by  the  former  proceedings  insti- 
tuted by  K  against  &  under  Begulation  VIII  of 
1819.  Pbosokito  Cooh ab  Pal  Chowdbt  v.  Koy- 
£ASH  CHinerDB^  Pal  Chowpbt 


418. 


[B.  I*.  B.,  Sup.  VoL,  769 
2  Ind.  Jar.,  N.  8.,  827:  8  W.  B.,  428 

Suit  for  con- 


firmation  of  potseeeion  and  declaration  of  title.— r- 
A  bnmght  a  suit  for  a  debt  against  £,  obtained  a 
decree,  and  attached  certain  land  in  ezecntion.  C 
intervened,  claiming  the  property  as  his,  but  on  the 
28th  March  1868  his  claim  was  disallowed,  on  the 
ground  that  in  two  suits  previously  brought  against 
C  and  others  for  possession  of  the  same  property,  on 
the  80th  December  1868,  by  X  and  T,  whose  inter- 
est had,  pending  the  suit,  been  purchased  by  B,  it 
had  been  decreed  that  the  land  belonged  to  B.  The 
decrees  in  these  suits  were  dated  13th  and  19th  Jan- 
uary 1864 ;  they  were  in  favour  of  J?,  and  ran  in  his 
name  aWe.  C  had  purchased  a  moiety  of  the  pro- 
perty at  an  auction  sale  on  the  7th  March  1859 ;  X 
and  T  claimed  under  a  pre-existing  mortgage  over 
the  same  property,  the  equity  of  redemption  under 
which  had  been  foreclosed.  C  now  brought  a  suit 
against  A  and  B  for  confirmation  of  his  possession 
and  a  declaration  of  his  title  to  the  property.  He 
alleged  that  B  was  his  servant,  and  had  purchased 
the  interest  of  X  and  Y  in  the  property  benami  for 
him ;  that  he  (C)  bad  made  the  purchase  with  his 
own  money  in  the  name  of  B  ;  that  the  suits  origin- 
ally brought  by  X  and  T  had  really  been  compro* 
mised ;  that  while  the  decrees  of  the  18th  and  19th 
January  1864  were  nominally  in  favour  of  B,  they 
were  r^ly  in  his  (Cs)  favour ;  and  that  the  suit 
brought  by  X  and  T  had  been  allowed  to  proceed  in 
B's  name,  in  order  that  C's  title  might  be  strength- 
ened by  a  decree  in  his  favour,  B  being  only  nomin- 
ally the  decree -holder,  C  also  stated  that,  nnce  his 
purchase  on  7th  Mari^  1859,  he  had  always  been  in 
possession,  and  he  dated  his  cause  of  action  from  the 
28th  March  1(68,  when  his  claim  to  the  property 
which  had  been  attached  by  ^  in  his  suit  against  B 
was  disallowed.  The  Subordinate  Judge  gave  a  de- 
cree in  favour  of  the  plaintiff  C.  B  alone  appealed  to 
the  High  Court.  Seld  that  C,  not  having  been 
disturbed  in  his  possession,  and  seeking  a  declaration 
of  his  title  only  and  no  relief,  should  have  stated 
clearly  and  precisely  what  that  title  was;  that  as 
against  A,  who  had  not  appealed,  the  decision  of  the 
Subordinate  Judge  was  final ;  that  as  between  B  and 
C  the  matter  was  res  a^'udieata  ;  that  C  could  not  go 
behind  the  decrees. of  the  13th  and  19th  January 
1864  which  had  been  passed  in  favour  of  B,  and  show 
^hat  the  purchase  by  B  and  subsequent  decrees  were 
really  benami  for  C  and  in  his  favour.  Bhawabal 
SllTGH  V.  Bajebdba  Pbatap  Sahot 

[6  B.  Ii. B.,  821 :  18W.B.,167 

419. Civil  Procedure 

Code,  9. 18 —  Suit  hy  henamidar. — In  a  suit  to  recover 

a  parcel  of  land,  the  plaintiff's  case  was  that  it  had 

been  purchased  by  him  benami  in  the  name  of  his 

brother,  who  had   sued  the  present  defendfuits  to 


JUDICATA— eon^mtiec;. 

a  VAS,TIB&— continued, 

obtain  possession  in  1887,  but  had  been  negligee^  m 
the  conduct  of  the  suit,  which  was  consequently  di^ 
missed.  It  was  found  that  there  had  been  no  negli- 
gence in  the  conduct  of  the  stdt»  and  that  it  hsd  ben 
instituted  with  the  plaintiff's  knowledge.  SeU 
that  the  plaintiff  was  bound  by  the  decree  in  tbt 
former  suit,  and  could  not  recover  on  his  secret  ti^ 
SHAnaABA  V,  Kbishkak  .  1. 1«.  B.,  15  Mad.,  267 

420.  Suit  for  share  of  estate  d 

Mahomedan— Xf>»  for  dower, — A  HahomediA 
died,  leaving  among  others  a  widow  and  a  sister  enti- 
tled to  shares  in  his  estate.     The  widow  got  poMS*- 
sion  of  the  whole.    The  sister  died,  and  after  hff 
death  her  husband,  on  behalf  of  himself  and  gnn<^' 
son,  sued  the  widow  to  obtain  the  shares  to  wiucfa  tba 
deceased  sister  was  entitled,  and  obtained  a  decree 
for  payment  of  the  same,  after  satisfaction  ol  the 
widow's  lien  for  dower,  in  certain  proportiopi  to 
himself  and  grandson.    The  husband's  interest  in  the 
decree  was  subsequently  confiscated  by  Govenunent 
for  having  taken  part  with  the  enemy  in  thetfotj^Jj 
He  subsequently  died  leaving'  his  grandsoo.   ^^ 
widow  died  during  the  Mutiny,  and  her  brother  vis 
put  into  possession  of  the  property  by  the  ^'^ 
ment   as   her   heir.    The  grandson  now  sued  tw 
widow's  brother  to  recover  his  own  and  his  P^ 
father's  share,  alleging  that  the  lien '  for  dower  Mj 
been  satisfied.    Held  the  suit  was  not  barred  by  A^ 
VIII  of  1869,  a  2.    Mahoubd  Ammhoopbk  ^^ 
V.  Mozuvybb  Hossinr  Khan  ^  « 

[6B.Ii.B.,570:  14W.B.,P.C^^ 

421. Auctlon-purchaser-- 

"Bepresentative."^A^\iTchajBer  at  an  executiw- 
sale  is  not  as  such  the  representative  of  the  juto«^^ 
debtor  within  the  meannig  of  s.  11 6  of  the  B^id^ 
Act.  A  Hindu,  governed  by  the  Mitakshsra  ScM» 
of  Law,  died  on  the  12th  May  1867,  leav^K  ^ 
surviving  a  widow  B  and  a  brother  S>  'f i-  b 
admittedly  the  next  reversioner.  In  July  l^'^r 
purported  to  adopt  a  son  D  to  A,  and  «>^°*t2 
in  September  1867  obtained  a  certificate  nndff  ^^ 
XL  of  1858.    In  1872  B  obtained  a  losn  from  we 


plaintiff  Jf  of  ft9,000,  and  to  secure  iti  ^^^^ 
executed  a  mortgage  of  seyen  mousahs  in  '^^'^  j 
Jf  as  guardian  of  J).  The  money  was  »^^*°^?^4 
mortgage  executed  at  the  instigation  of  -8  *f " 

v:.  Jl«"-.4.    A 1-! -^^«*«t?rtn  that  i/ ^* 


his  consent,  and  upon  Ms  representation  *^  ?iW 
the  duly  adopted  son  of  A,  and  it  was  »*^*^  y  45 
the  money  was  speciflcally  advanced  for,  •' .  ^^jj 
applied  towards,  the  payment  of  ^^<^^.  ^ye 
against  A  in  his  lifethne  and  against  wj  ^'Jjj 
after  his  death,  i  died  m  1878.  9".  n  mwa 
August  1880  Jf  instituted  a  suit  •«*»'^-^^. 
his  mortgage,  and  in  that  suit  he  ™*^®/x!;.^(,rt- 
defendant  as  being  the  purchaser  of  "  i^^j^ 
gagor's  interest  m  one  of  the  mousahs  »  ^ 
m  his  mortgage.  On  the  26th  June  1^°*^ 
obtained  a  decree  declaring  that  ^®. '^^Ljrtg*?^ 
to  recover  the  amount  due  by  sale  of  the  ^^^jjoo 
mouzaha  In  the  proceedings  ^^^^,^f^  %fUf 
of  that  decree  M  was  opposed  by  X,  J°^.  c^ti^ 
wards  held  to  be  a  henamidar  for  f '  !:  ^^--jbaMd 
that  he  had  on  the  8th  November  188"  P«*^— 
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fire  out  of  the  seven  moazahs  at  a  sale  in  ezecntion 
of  certain  decreet  against  JS.  On  the  29th  Febmary 
1884  L'b  claim  was  allowed,  and  on  the  11th 
Augntt  1884,  M  bionght  this  snit  against  L,  S,  B, 
and  2>,  and  the  decre^holders  in  the  snits  against 
M,  for  a  declaration  of  his  right  to  follow  the  mort- 
gaged property  in  the  hands  of  8.  It  was  foxuid-  as 
a  fact  that  the  adoption  of  D  was  invalid ;  that  the 
advance  by  3f  to  ^  was  justified  by  legal  necessity ; 
and  that  L  was  the  benamidar  of  8,  It  also  ap- 
peared that  M  had  himself  become  the  purchaser  of 
one  of  the  mortgaged  mouzahs.  The  lower  Court 
gave  M  a  decree  declaring  him  to  be  entitled  to 
recover  the  full  amount  of  the  mortgage-money  from 
the  five  mouzahs  in  the  hands  of  8.  L  and  ^S  ap- 
pealed* and  3f  filed  a  cross^ppeal,  alleging  the  adop- 
tion to  be  valid  and  binding  on  8,  It  was  contended 
that  8,  as  the  representative  of  B,  was  estopped  from 
denying  the  validity  of  D's  adoption,  and  that,  having 
been  a  party  to  M*%  first  suit,  the  question  as  to  the 
liability  of  the  mouzahs  to  satisfy  the  mortgage  lien 
was  re9  judicata  as  against  him.  Held  that,  as 
a  was  merely  a  party  to  3f' s  original  suit  as  pur- 
chaser of  one  mouzah,  and  as  he,  subsequently  to  the 
institution  of  that  suit,  acquired  JB's  interest  in  the 
Sl7q  mouzalis,  and  as  B  was  not  a  party  to  that  suit, 
nor  was  his  interest  represented  in  any  way,  the 
decree  was  in  no  way  binding  against  J2»  and  there- 
fore 8  was  not  barred  by  ret  judicata  from  setting 
up  the  interest  of  B  in  the  five  mouzahs  so  acquired 
by  him.    Laul  Pabbhtt  Lal  «.  Mylkb 

[I.  Ii.  R,  14  Calo.,  401 


■  Suit  by  a  jndgment-ore- 

ditor  to  establish  his  jadgment-debtor's 
right  to  property  so.as  to  make  it  sobjeot  to 
attachment  in  execution  of  his  decree — 
Dismissal  of  such  suit — Jud^ment'debtor  not  rs- 
presented  by  judgment»creditor  in  such  suit'^  Subse- 
quent suit  by  judgment-debtor  to  recover  the  same 
property. — A  iu^^ent-creditor  of  the  plaintiff, 
having  obtained  a  decree  against  the  plaintiff,  at- 
tached the  house  in  dispute.  The  defendant  inters 
vened  in  1878,  and  set  up  a  previous  purchase  of  the 
house  by  himself  from  the  plaintiff.  The  attach- 
ment was  removed.  The  judgment-creditor  brought  a 
suit  against  the  defendant  for  a  declaration  tbat  the 
property  belonged  to  the  plaintiff,  and,  as  such,  was 
liable  to  be  attached  and  sold  in  execution.  At  the 
hearing  of  this  suit  the  judgment-creditor  *did  not 
appear.  The  defendant  appeared  and  produced 
a  sale-deed,  which  the  Court  found  proved,  and 
dismissed  the  judgment-creditor's  suit.  The  plaintiff 
now  brought  the  present  suit  agunst  the  defendant 
to  recover  possession  of  the  honse.  The  defendant 
contended  {inter  alid)  that  the  dismiseal  of  the 
former  suit  brought  by  the  plaintiff's  judgment- 
creditor  operated  as  res  jvdioata  under  s.  18  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882).  Both  the 
lower  Courts  disallowed  the  defendant's  contention, 
holding  that  the  suit  was  not  barred.  On  appeal  by 
the  defendant  to  the  High  Court, — Held,  confirming 
the  lower  Court's  decree,  that  the  dismissal  of  the 
former  suit  did  not  operate  as  res  judicata  in  the 
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absence  of  any  levidence  to  show  that  the  judgmeni* 
creditor,  in  point  of  fact,  represented  the  plaintiff 
so  as  to  constitute  him  a  party  to  the  smt. 
Shitapa  v.  Dod  Nagata 

[I.  I..  B.,  U  Bom.,  U4 


428.  Party  to  proceedings  in 

execution— CtotZJ  Procedure  Code,  1882,  ss.  18, 
283 — Order  in  execution-^ Estoppel, — A  claim  in 
execution  to  a  house  which  had  been  attached  was 
dismissed,  and  the  claimant  then  sued  the  decree- 
holder  to  establish  her  title  to  it.  It  appeared  that 
the  house  had  been  previously  attached  in  execution 
of  another  decree  obtained  by  A  against  the  same 
judgment-debtor  and  his  father  (since  deceased)} 
that  the  present  plaintiff  had  then  preferred  a  daim, 
which  was  allowed;  that~the  judgment-debtor  had 
taken  no  steps  to  have  the  order  allowing  thd  claim 
set  asiJe ;  and  that  a  suit  filed  by  A  with  that  object 
had  been  dismissed.  Meld  that  the  plaintiff's  claim 
was  not  res  judicata^  although  she  had  been  a  party 
to  the  former  proceedings,  and  the  defendant,  not 
having  been  a  party  to  the  former  proceedings,  was 
not  estopped  from  contesting  it.  GKAKAUBAii  «. 
Pabtathi    .  .    I.  Ii.  B^  16  Mad,  477 


424. 


Suit  against  de  facto  man- 


ager or  trustee  by  de  jure  trustees— JWmtwa^ 
of  such  suit  as  barred  by  limitation^ Subsequent 
suit  against  same  defendant  with  sanction  of  Advo- 
cate Oeneral^Civil  Procedure  Code  (Act  XIV  of 
1882J,  s.  ffSP.— In  1887  certwn  persons,  alleging  that 
they  had  been  appointed  trustees  of  a  temple  and  its 
property  by  its  founder  Purshotam,  brought  a  suit  to 
evict  Punhotam's  son  from  the  premises,  alleging 
that  he  had  been  their  gnmasta,  that  they  had  dis- 
missed him,  and  that  he  refused  to  give  op  the  pro- 
perty. The  High  Court  dismissed  that  suit  on  the 
ground  that  it  was  barred  by  limitation.  In  18c  2  the 
plaintiffs  brought  the  present  suit  with  the  consent 
of  the  Advocate  Qeneml,  under  s.  589  of  the  Civil 
Procedure  Code,  against  the  same  defendant,  alleging 
that  after  Purshotam's  death  the  defendant  had 
entered  into  possession  of  the  property  and  for  some 
years  had  carried  out  the  trusts  created  by  his  father 
Purshotam;  but  that  latterly  he  had  claimed  the  pro- 
perty as  his  own  and  refused  to  perform  the  trusts. 
They  prayed  that  trustees  might  be  appdnted  and 
the  property  made  over  to  sucb  trustees.  The  de- 
fendant contended  that  the  plaintiffs  in  both  the  suits 
were  the  same^  vis.,  persons  representing  the  same 
eestues  que  trustent,  t.e.,  the  devotees  of  the  temple 
or  the  general  public ;  that  they  sued  in  the  same 
right,  and  as  the  plaintiffs  in  the  former  suit  were 
held  barred  by  limitation,  the  plaintiffs  in  the  present 
suit  were  also  barred.  Seld  that  the  present  suit 
was  not  barred.  The  plamtiffsin  the  former  suit  had 
no  general  warrant,  such  as  is  conferred  on  plaintiffs 
suing  under  s.  589  of  the  Civil  Procedure  Code!,  to  re- 
present the  public,  the  objects  of  the  charity.  They 
based  their  title  to  sue  on  their  particular  appoint* 
ment  by  Purshotam,  and  when  it  was  found  that- 
they  had  by  limitation  lost  their  rights  to  the  titlb  de* 
rived  from  that  appointment,  they  ceased  to  represent 
the  pubKc  just  as  though  they  had  been  removed 
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from  their  office.  The  de  jure  managers  and  trustees 
of  a  public  charity  losing  their  right  by  limitation 
to  oust  the  de  Jeoto  trustee  does  not  confer  on  the 
latter  immunity  from  suit  on  the  part  of  the  Advocate 
General  or  the  temple.  Laeshmandas  RAamnrATH- 
DA8  V.  JiTGALXiSHOBB   .    1. 1«.  B.,  22  Bom.,  216 


425. 


Bait  brought  by  one  of 


several  trustees  after  dismissal  of  suit 
brought  by  the  others — Civil  Procedure  Code, 
e.  IS,  expL  V. — Where  the  uraima  right  over  a  certain 
devasam  was  vested  in  five  trustees  Representing  differ- 
ent illams;  and  a  suit  was  brought  by  one  of  the  trustees 
to  recover  certain  property  alleged  to  have  been  ille- 
gally alienated  by  three  other  trustees  to  a  stranjger  and 
dismissed, — Held  that  the  decree  in  such  suit  was  a  bar 
to  a  second  suit  brought  for  the  same  purpose  by  the 
fifth  trustee,  who  had  not  been  a  party  to  the  former 
suit,  on  the  ground  that  he  must  be  deemed  to  claim 
under  the  plaintiffs  in  the  former  suit  within  the  mean- 
ing of  8.  18,  ex  pi.  V,  of  the  Code  of  Civil  Procedure. 
Bf  ABHUTAN  V.  Ebshatah  .  X  Ij.  B.,  11  Mad.,  191 


426. 


Bepresentation  of  minor 


by  manager  of  estate  —  Madras  Boundary  Act, 
1860,  *.  2o^Mad,  Reg,  V  of  1840 -Decision 
qf  boundary  officer,  "Effect  of,  if  not  contested 
hy  suit,— A  survey  officer  in  1875  held  an  en- 
quiry under  the  Boundary  Act,  1860,  and  demarcated 
certain  land  out  of  a  zamindari.  At  that  time  the 
zamindar  was  a  minor  under  the  Court  of  Wu*ds,  and 
he  was  represented  at  the  enquiry  by  the  mansger  of 
his  estate  appointed  under  s.  8  of  Begulation  Y  of 
1804.  In  a  suit  brought  by  the  zamindar  to  recover 
the  land  it  was  contended  that  the  dec!sion  of  the 
survey  officer  was  not  binding  on  the  zamindar 
because  he  was  not  properly  represented  by  his 
guardian  at  the  enquiry.  Held  that  the  decision  of 
the  survey  officer  was  binding  on  the  zamindar,  and 
that  the  matter  in  dispvLtewtLS  res  judicata,  no  appeal 
by  way  of  suit  as  provided  by  the  Boundary  Act, 
1860,  s.  25,  having  been  brought.  Eavabaju  v, 
Sbcsbtaby  ov  Statb  roB  India 

[I.  li.  B.,  11  Mad.,  809 


427. 


Decree  in  suit  by  a  karnam. 


Effect  of^  as  regards  his  snccessor— C»rt7 
Procedure  Code,  s»  13,— The  kamam  in  a  certain 
mitta  sued  to  recover  certain  land  as  part  of  the 
mira<i  property  attached  to  his  office.  It  appeared 
that  the  plaintiff's  father  and  predecessor  in  office 
had  sued  by  virtue  of  his  office  to  recover  the  same 
land,  and  that  his  suit  had  been  dismissed.  Seld 
that  the  plaintiff's  claim  was  res  judicata.  VbkkA- 
YYi,  V.  SuEAXHA  L  L.  B.,  12  Mad.,  286 


42a 


Suits  not  between  same 


parties —  Suit  for  declaration  of  right  to  office. 
Dismissal  o/l— Certain  land  was  attached  and  sold  in 
execution  of  a  decree  against  the  dharmakarta  of  a 
devasthanom.  One  claiming  to  be  the  lawful  suc- 
cessor in  office  of  the  judgment-debtor  now  sued  the 
purchaser  for  a  declaration  that  the  sale  was  in- 
valid, Meld  the  suit  should  not  be  dismissed  on 
proof  that  the  plaintiff  had  failed  to  obtain  a  declar- 
ation of  his  right  to  the  dharmakartaship  against 
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another  claimant  to  the  office,  in  a  suit  to  which  \)» 
present  defendant  was  not  a  party.    BAMimoix 

V.  THIBUaNAKA  SAMKANDHA 

[L  li.  B,,  12  Mad^  818 

429. '- Ciwl  Procedm 

Code,  s.  13,— One  N  brought  a  suit  against  a  IizDbtf> 
dar  for  her  share  in  the  profits  of  a  certain  meU, 
her  claim  being  based  upon  An  assignment  execated  io 
her  favour  on  the  29th  of  July  It  89  by  one  B  as  l»ir 
to  one  M,  deceased.  Prior  to  that  aasignment,  nsmelT. 
on  the  i)rd  of  June  1^87,  a  suit  had  been  roiDmeoced 
by  the  lambardar  against  JS  and  one  K  for  [xmmoob 
of  other  property  sJlrged  to  have  belonged  to  if  a 
her  lifetime,  and  in  this  suit  it  was  ultimately  foaBi 
but  subsequently  to  the  .abovementioned  atajgnmat 
in  favour  of  N,  that  JT,  and  not  3,  was  the  heir  to  M- 
Held  that  the  suit  commenced  on  the  drd  of  Jnoe 
1887  did  not  operate  as  res  judicata  in  respect  of  ^ 
present  plaintiff  N*b  claim  under  her  assignmsot  froa 
B.  Foster  v.  Earl  of  Derby,  1  Ad,  4-  E„  790,  re- 
ferred to.    NiazxOaLah  Ehait  v.  'Sazo.  Bboaic 

[I.Ij.K.,15A1L,108 

480. — ' Party  for  purpose  of  dis- 
covery only—  a  til  Procedure  Code,  188%3  «»•  ^^ 
43 — Joint  Krong-doers,  Judgment  againti  omcf 
several — Contract  Actf  s,  #5.— Prior  to  and  in  th? 
year  1865  the  defendant's  brother  S  carried  on  » 
extensive  business  in  Bombay  and  China.  The  defen* 
dant  and  another  brotl^er  A  carried  on  ft  sepan^ 
business  under  the  name  of  A  H,  In  De<^^ 
1866  B  became  insolvent,  and  hia  property  tc^  0 
the  official  assignee.  The  present  suit  wss  broogb^ 
in  1887  against  the  defendant  by  the  official  u»p^ 
to  recover  certain  property  which  he  alleged  beloag^ 
to  the  insolvent,  and  ought  to  be  distributed  siooo^ 
his  creditors.  The  plaintiff  alleged  that  in  18C5 1^ 
insolvent  was  possessed  of  a  very  large  tmvoi^ 
property,  and  that,  being  unwilling  to  meet  his  li^'* 
lities,  he  and  his  son  and  his  two  brothers, «««.)  i  ^"^ 
the  defendant  R,  fraudulently  concealed  his  ptope^/ 
from  his  creditors,  and  in  September  1866  he  hiiDSW 
went  to  Damar  beyond  British  jurisdictioa.  1°  ^^^^ 
the  plfuntiff,  having  obtained  infonnatioo  tiaf  *^. 
of  the  insolvent's  property  was  in  the  poi9tt«*  Jj 
lus  brother  A,  filed  a  suit  (473  of  1881)  agaiiut  i^ 
recover  it.  That  suit  was  referred  to  arbitntwQ'JJJ 
the  plaintiff  obtained  a  decree  for  Bd,60,000.  T^ 
plaintiff  now  alleged  that,  shortly  before  the  hs^ 
of  that  suit,  and  subsequently,  he  had  obtainfldJn' 
formation  which  led  him  to  believe  that  the  defeodtf^ 
had  obtained  some  of  the  insolvent's  P'^P^vl 
which  he  was  accountable.  The  defendant  hsd  «* 
made  a  party  to  the  former  suit  (473  of  1881)  1*  ^ 
purpose  of  discovery  only,  and  it  was  in  the  <*^ 
such  discovery  being  given  that  some  of  the  »w 
information  had  been  obtained.  The  plaint  thens» 
f(.rth,  in  detail,  the  various  items  of  claim  i^/^ 
of  which  the  plaintiff  sought  to  make  the  defenU»»^ 
liable.  The  defendant  pleaded  that  the  8^\^^ 
had  been  in  issue  in  the  former  suit  (478  ot}^^ 
and  were  adjudicated  upon,  and  that  this  ^°^^ 
therefore  barred  by  8.  13  of  the  Civil  Pf^r^ 
Cede;  that  the  phdntiff  was  barred  by  •.  49  (tf  "* 
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Civil  Procedare  Code,  the  plaintiff  having  omitted  to 
include  these  claims  in  the  former  snit,  to  which 
defendant  was  a  party ;  that  the  decree  in  the  former 
sait  (473  of  I'SSl)  was  {inter  alid)  in  respect  of  the 
matters  allep^ed  in  this  snit,  and  that,  as  according  to 
the  plaintiff's  allegation  the  defendant  in  that  suit 
was  a  joint  wrong-doer  with  the  defendant  in  this  snit 
in  respect  of  these  matters,  the  said  decree  was  a  bar 
to  this  suit.  Held  by  Soott,  J.,  that  the  snit  was 
not  barred  either  by  s.  13  or  s.  43  of  the  Civil  Pro- 
cedure Code.  The  defendant  was  made  a  party  to 
the  former  snit  for  certain  limited  purposes  only. 
No  relief  was  asked  from  him  ;  no  decree  was  made 
against  him.  He  was  merely  a  nominal  defendant. 
He  was  not  a  party  to  the  former  suit  in  such  a  way 
as  to  bring  the  present  suit  within  the  section.  Sefd 
also  that  the  rule  of  Kinp  v.  Hoare,  IS  M,  and  W., 
494,  applies  in  India,  viz,,  that  a  judgment  recovered 
against  any  one  of  several  joint-debtors  merges  the 
remedy  for  the  joint  debt,  and  is  a  bar  to  an  action 
against  a  co-debtor  upon  the  joint*  liability;  and, 
similarly,  in  a  matter  of  ioH'Jeasance,  a  judgment 
against  one  of  several  wrong-doers  is  a  bar  to  an 
action  on  the  same  matter  against  the  others.  Such 
of  the  wrongs  therefore  alleged  in  the  present  suit 
as  were  of  a  joint  character,  and  were  adjudicated 
upon  the  previous  suit,  were  extinguished  by  the 
former  judgment.  Applying  the  above  rule,  the 
Judge  disallowed  some  of  the  items  of  the  plaintiff's 
claim,  and  allowed  others,  and  directed  an  account  in 
respect  of  the  latter.  The  Court  of  appeal  confirmed 
the  decree  of  the  Court  of  first  instance.    Babhit- 

BHOT  HVBIBBBOY  V.  TTmHXB 

[I.  Ii.  B.,  14  Bom.,  408 


48L 


— — Civil  Procedure 

Code  C^ci  XIV  ofl^82J,  es.lS,  43'-Jceount— In 
a  suit  brought  by  the  o£Bcial  assignee  it  was  held  that 
the  defendant  having  been  "  made  a  party,"  but  only 
**  for  the  purpose  of  discovery,"  to  a  prior  suit  brought 
by  the  plaintiff,  according  to  an  order  in  that  suit,  in 
^'hieh,  however,  ihcre  was  no  decree  against  him  as  a 
party,  and  no  order  as  to  his  costs, — Beld  that  this 
irregular  proceeding  had  not  rendered  him  a  party  to 
that  suit  80  as  to  make  applicable  either  s.  1 8  or 
s.  43  of  the  Civil  Procedure  Code.  A  decree  that 
the  defendant  should  account  to  the  official  assignee 
for  the  assets  received  by  him  frcm  the  insolvent 
aft<r  the  date  of  the  insolveDcy  was  affirmed.    Ba- 

HIVBHOT  HABIBBHOT  r.  TUBVBB 

[I.I<.B.,17Boin.»841 
Ii.B.,20L  A.,1 


48a -^ 


Estoppel— Cm7   Procedure 

Code  ('1882J,  #.  IS  —  Pririty  heiufeen  execution- 
creditor  and  pu*  chaser  at  iaJe  in  execution  of 
decree,— y^^cre  all  the  conditions  prescribed  by  s.  13 
of  the  Code  of  Civil  Procedure  as  necessary  to  bar 
the  trial  in  a  subsequent  suit  of  an  issue  adjudicated 
uprn  in  a  previous  suit  exist,  the  fact  that  in  the 
first  suit  the  defendant  was  an  execution-creditor,  and 
in  the  second  he  is  a  purchaser  at  an  executibn-sale, 
makes  no  difference  as  to  the  second  suit  being  res 
Jvdirafa.  A  privity  exists  between  an  execution- 
creditor  and  a  purchaser  at  a  Court-sale,  the  latter 
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representing  the  former  in  so  far  as  he  had  a  right  to 
bring  the  property  to  sale  in  execution  of  his  decree. 
Thus,  when  the  plea  of  estoppel  is  available  to  a 
decree-holder,  it  is  likewise  available  to  the  pur- 
chaser at  the  execution  sale,  as  his  representative  or 
as  one  claiming  under  him.  Sarat  Chunder  Detf  v. 
Qopal  Chunder  Laha,  /.  Z.  JR.,  20  Calc,  296  : 
Z.  P.,  19  J.  A.,  203,  followed.  EBiSHVABnuFATi 
Detu  V,  YiKBAMA  Dbyv    .  I.  Ij.  B.,  18  MacL,  18 


488. 


Deoree-holders  in  case  of 


elaim  to  attached  property— Cirt/  Procedure 
Code  C1S82J,  ss.  278  and  283— E feet  of  order  under 
s,  278, — An  order  in  favour  of  one  of  several  decree* 
holders  on  an  objection  under  s.  278  of  the  Code  of 
Civil  Procedure  does  not  enure  for  the  benefit  of 
other  decree-holders  who  are  not  parties  to  the  pix^- 
ceedings  under  s.  278.  Padri  Prasad  v.  JIdukammad 
Yutuf,  J.  L,  E„  1  All.,  '382,  referred  to.  Jaoak 
l^ATK  r.  Oahxsh  .     I.  Ij.  B.,  18  AIL,  418 


484. 


(b)  iBTEBTBirOBB. 


Inter yenor  added  in  for- 


mer BUit — Suit  against  other  parties. — A  suit  to 
recover  possession  of  land,  on  the  ground  of  purchase 
from  the  admitted  owners,  is  not  barred  by  Act  VIII 
of  IS  69,  s.  2,  simply  because  plaintiff's  claim  as 
against  the  same  defendant  was  dismissed  in  a  former 
suit  in  which  he  (defendant)  appeared  as  an  inter- 
venor.    Tukhba  r.  Deo  Kabaih  SutOH 

[24W.B.,248 


485. 


Beservation  of 


intervener's  rights — Ctrt7  Procedure  Code,  1869, 
s,  2, — In  a  former  suit  against  a  party  and  his 
vendor,  in  which  an  intervenor  was  made  a  defendant, 
plaintiffs  obtained  a  decree  with  a  reservation  of  in- 
tervenor's  rights.  The  decree  was  not  a  res  adjudi* 
cata  in  a  subsequent  suit  by  a  purchaser  from  the 
intervenor  s  gainst  the  said  vendee^  the  reservation 
being  a  mere  ohiter  dictum.  BrxSH  Ali  r.  Xittta* 
sxTKh  Doss         •  .         .    5  W.  B..  227 


486. 


Suit  for  rent 


—Enjoyment  of  and  receipt  of  rent.  Proof  of.— 
Plaintiff  sued  for  rent  of  land  alleged  to  be  a  3  annas 
15  gundabs  share  held  by  him  on  a  defined  right.  De- 
fendant admitted  the  claim.  An  intervenor  appeared, 
alleging  that  the  land  was  situate  in  the  7  annas 
share  of  the  talukh,  and  that  he  had  purchased 
8  annas  1 5  gnndahs  of  this  share,  for  which  a  decree 
bad  been  given  to  him,  and  that  he  held  it  as  a  joint 
CO- parcener.  Stld  that,  as  the  decree  did  not  state 
patently  the  subject-matter  to  be  that  of  this  suit, 
the  principle  laid  down  in  the  case  of  Syud  Ahmed 
JReza,  6th  Augusi  J 863,  did  rot  apply ;  and  that,  as 
it  did  not  clearly  adjudicate  against  the  plaintiff's 
right,  the  principle,  laid  down  in  the  case  of  Tarinee 
V.  Bamundoss  Moahhef,  1  W,  P.,  881,  had  no  bear- 
ing. Accordingly  the  intervenor  was  bound  to  show 
actual  and  bond  fide  receipt  <tf  rent  as  required  by 
s.  77,  Act  X  of  1869.    Qvaw  Chuvdbb  Cbfckbk- 

BTJTTT  V.  AJUTJLAIiZ       .  .  .     11  W.  B.9-91 
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8.  PABTIBS— 0Ofli<ffMiM2. 


487. 


Civil  Proeedmre 


Cod0,  1869,  «.  2— Suit  for  rent.— A  nied  5  and  C 
in  tlM»  Civil  Coart  to  reoorer  posieosion  of  certain 
land^  of  which  he  alleged  that  they  had  dispotsee ted 
him,  nnder  a  decree  obtained  by  them  in  a  mit  in 
which  he  had  previoaely  tued*  B  in  the  Ciril  Coort, 
before  Act  X  of  1860.  had  been  paased,  for  rent,  in 
which  nit  C  had  been  added  as  a  party,  and  had 
proved  his  title  to  the  land  against  A.  Held  that 
A*^  0mt  mutt  fail,  on  the  ground  that  it  involved  a 
material  iiene  of  fkct  which  had  already  been  deter- 
mined by  a  Court  of  concurrent  jurisdiction  in  the 
former  mit,  which  was  between  the  same  parties,  and 
which  issue  disposed  of  the  present  suit.   Chowdhaxz 

NlLKUTTH  PRAIAD  SivaH  p,  I)iaFABl.Tl.?r  SlV(}H 

II  B.  L.  B^  A.  C,  80 :  10  W.  B.,  75 


48a 


<  Jndffmemt  in  suit 


Jor  reni.'-ln  a  suit  by  plaintifF  for  airears  of  rent 
aorainst  one  set  of  tenants  defendant  interFened, 
claiming  a  moiety  of  the  whole  estate.  His  claim 
was  dismissed  in  lower  Courts,  and  the  case  came  up 
on  special  appeal.  Meanwhile  plaintiif  brought  suits 
against  another  set  of  tenants  on  the  same  estate,  in 
which  defendant  again  intervened  on  the  same  ground 
as  before.  Seld  that  the-decision  in  the  former  set 
of  eases,  unless  and  until  set  aside  in  special  appeal, 
was  binding  on  the  intervenor,  even  though  the  estate 
was  of  such  valuf  that  the  Court  which  passed  the 
decrees  in  the  rent  suits  would  not  have  jurisdiction 
to  try  the  title  which  was  in  dispute.  Psav  Nath 
Sasdtal  «.  Bam  Cookab  Savdtas 

[2  C.  L.  B.,  88 

489. Civil  Procedure 

Code,  1S59,  #.  2— Suit  for  rent.^The  plaintiffs 
brought  this  suit  to  establish,  as  against  the  defen* 
dants,  their  title  to  certain  land  in  the  occupation  of  a 
tenant.    In  a  previous  suit  instituted  by  one  of  the 


on  the  ground  that  he  was  the  person  entitled  to  the 
rent,  and  failed  to  establish  his  claim.  Metd,  follow- 
ing the  Full  Bench  case  of  Hurri  Sunher  Mooherjee 
V.  MuHaram  Fatro,  IS  B,  L,  B.,  238,  that  the 
plaintifPs  in  this  suit  were  barred  by  the  judgment  in 
the  former  suit.  When  once  it  is  made  clear  that  the 
self-same  right  and  title  is  substantially  in  issue  in 
two  suits,  the  precise  form  in  which  either  suit  was 
brought,  or  the  fact  that  the  plaintiff  in  the  one  case 
was  the  defendant  in  the  other,  becomes  immaterial. 
QoBTSD  CHUiTDBifc  Eooimoo  «.  Tabvox  Chuitdbb 
Boss      .    XIi.B.,8Calo.,146:lC.Ii.]BL»86 


440. 


Bighte    under 


partition  under  Beng.  Beg,  XIX  of  1806— Suit  for 
arrears  qf  rent. — A  sued  B  to  establish  his  rights 
of  possession  to  certain  lands  allotted  him  nnder  a 
batwara  made  in  accordance  with  the  provisions  of 
IKegulation  XIX  of  1806.  In  a  previous  suit  by  B 
instituted  after  the  batwara  against  a  tenant  for 
arrears  of  r<^nt  due  for  a  portion  of  the  lands  now  in 
dupute*  A  intervened  and  was  made  a  defendant  on 
the  sole  ground  that  he  was  the  person  entitled  to 


8.  PABTIES— eon^fMsd. 

the  rent,  but  taSLed  to  ertablish  his  diim.  Bdi, 
following  the  Full  Bench  case  of  aobiad  Chtwier 
Koondoo  V.  Taruek  Ckunder  Bose,  LL.ZnS  CaU^ 
145,  that  A*%  present  suit  was  barred  by  the  jndg^ 
ment  in  the  former  suit.     BEVOSASOOBDintx  Chow* 

BHBAIV  V.  PUKOHAjnTV  ChOWBHXT 

[I.  Ik  B.,  8  Calo,  706 


44L 


EigUt  «f  k- 


tween  original  d^endant  and  intervenore—StUfif 
possession, — When  a  plaintiff  daimed  ccrtoin  pi» 
perty,  and  two  persons  intervened  and  were  tDove^ 
to  put  in  their  chum  to  a  portion  of  it,  which  diiii 
at  the  hearing,  the  intervenors,  however,  idaisd 
from  pressing,  and  the  suit  was  decided  m  firoarof 
the  plaintiff,  the  orignial  defendant  alone  ftppeefiag 
(nnsucceasfully)  agunst  the  decree,— Held  Uat  it 
was  not  open  to  the  intervenors  to  imtitnte  uj 
fresh  proceedings  to  obtain  the  property  agiioit  tin 
original  defendant,  the  decree  in  the  rai^  in  vkicb 
they  intervened  being  conclusive  as  between  theniBd 
such  defendant  Sivagnana  Tevar  v.  Perisit^ 
I,  L.  B„  1  Mad.,  812,  distinguidied.  Sfiio  CHni 
SnroH  9.  Faksba  Doobay 

[LI4.  B..  6  Calo.»  91: 7  0.1^6,68 

The  principle  of  this  case  was  held  applieaU«  >> 

UmBIOA     ChVBN     BhUTTAOHABJBB     v.     PBOIOK50 

CooicabSbv    ....    9C.Ii.B^36S 


442. 


Want(^jvu- 


diction  as  ta  valuation  of  suit — SnbssqMeti  iw 
between  the  same  partieM — Competent  Court— Jit^ 
suits, — ^A  judgment  of  a  Court  not  ooinpet«it  to  ti7 
the  case  in  which  the  judgment  is  pleaded  ai  r» 
Judicata  must  nevertheless  be  held  to  be  the  jo^ 
ment  of  a  Court  of  competent  jnrisdiction  withia  tbi 
rule  as  laid  down  in  the  maxim  Nemo  debet  hi*  f«^ 
pro  eddem  causd  and  s.  18  of  Act  X  of  1877;  !>»* 
especially  where  the  first  suit  is  tried,  decided,  tf^ 
affirmed  on  regu^ur  appeal  by  a  Subordinate  Jnd^re  vh> 
would  have  been  competent  to  decide  the  rait  (hid  & 
been  brought  before  l^m)  in  which  the  judgmot  «tf 
pleaded.  The  rule  of  res  judicata  ought  to  be  hfl^ 
to  apply  to  judgments  in  rent  suits,  at  leut  ^ 
interventions  in  such  suits  are  authoritatirely  po- 
hibited.  BuK  Bahadvb  Sutgh  «.  Lvoho  Eon 
[L  li.  B.,  6  Calo.,  406 :  7  C.  lu  B,  8^1 

Beversed  on  this  point  by  the  Privy  CooDcil  is 
Buv  Bahadub  Sikgh  v,  Luoho  Eobb 

[L  I..  B.,  U  Gala.  Sg 
I..B.,12I.A.,S7 

See  PuBBHOO  Tbwabbb  r.  Bavjbbawuit  FatvcS 

[lN.W.,e5:Bd.l878,ltf 

448. Bent  *«•>" 

Civil  Procedure  Code  (Act  X  of  1S77J,  *.  ^^-^ 
sued  B  for  rent  in  the  Court  of  the  Deputy  GoUeciiff 
of  Tipperah  under  the  provisions  of  Act  X  of  l^ 
C  intervened,  claiming  that  the  land  in  respect  d 
which  the  rent  was  claimed  was  his  property,  and  th| 
suit  was  dismissed.  On  appeal,  the  District  Jndge  of 
Tipperah  reversed  this  decision  and  decreed  the  ckifl* 
on  the  ground  that  C  had  no  right  whatever  to  th« 
land.    In  a  subsequent  suit  brought  by  C  sgvott  i 


} 


(    7721    ) 

BBS  JU-DlQATA—eantinued. 

8.  PABTIES— «oj»^'M«Mf. 

and  B  for  posieiaion  of  the  same  land,— ir«/(i  that 
the  prerioai  decree  of  the  District  Judge  did  not  con- 
stitute the  plaintiff's  claim  as  res  Judicata,  and  was 
no  bar  to  the  suit.  Dinanath  Base  v.  Kalikumar 
Boif,  B,  L,  22.,  Sup.  Vol.,  364,  followed.   Kahoubd 

AVBTTBUDSIK  r.  BbrB  CHUKDBR  MaKIKTA 

CI.  Ij.  XL.  8  Calo.,  470 :  10  C.  Ii.  R.,  416 

444.  • — Suit  for  po9* 

session— Co-defendants— Civil  ^Procedure  Code 
(AH  XoflS77),  s.  IS.— A  leased  lands  to  J?,  who 
sued  C  for  possession  of  a  certain  mouzah,  iJleging 
it  to  be  a  portion  of  the  lands  leased.  A  was  mSe  a 
defendant,  and  supported  the  cise  of  the  plaintiff, 
who  obtained  a  decree.  C  appealed,  making  A  and 
B  respondents,  when  the  decree  was  reversed  and 
the  suit  dismissed,  on  the  ground  that  the  mouzah 
sued  for  was  the  property  of  C,  and  that  ruling  was 
upheld  on  special  appeal  to  the  High  Court.  Subse- 
quently  A  brought  a  suit  against  C  for  the  same 
mouzah,  making  B  a  defendant.  Reld  that  the  title 
to  the  mouzah  was  res  judicata  between  A  and  C, 
and  that  the  suit  would  not  lie.  Qohind  Chunder 
Koondoo  V.  7'aruck  Chunder  Boss,  I.  L.  B.,  S  Calo,, 
145,  followed.  BisaOBUP  OossASiY  v.  Gobaohaiq> 
GossAMT  .    I.  L.  IL,  9  Oalc,  120 
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446. 


Bent   suit  — 


JHsmistal  for  default— Questions  of  title— Issues 
—Code  of  Civil  Procedure,  J882,  s.  /5.— In  a  suit  for 
arrears  of  rent  and  possession  of  certain  property  a 
person  interrened  and  was  made  defendant  on  his 
alleging  that  he  was  entitled  to  an  8  annas  share  of 
the  property  in  question,  and  that  the  phiintiffs  were 
not  entitled  to  any  portion  thereof.  Issues  were 
fixed  on  the  questions  of  title,  but  the  plamtiffs  failed 
to  adduce  evidence,  and  their  suit  was  dismissed. 
They  afterwards  brought  a  suit  for  possession  of  the 
same  property,  on  the  same  title,  against  the  infccr- 
venor  in  the  former  suit.  Seld  that  the  second  suit 
was  barred  as  res  judicata.  Kabtioe  Chabbba  Pai 
«.  Sbidhab  IffAWDAii       .    I.Ij.B.,12Calo.,6e8 

{e)  Pabt;  bbbovboitslt  nr  Dbobbb. 

446.  Party  ordered  to  be  stmok 

out  of  BUlt— Civil  Procedure  Code,  1859,  s,  2— 
Mistake  in  decree.— 9.  2,  Act  VIII  of  1869,  was 
held  not  to  apply  to  a  case  where  the  present  plain- 
tiff's  name  was  ordered  by  the  High  Court  to  be  ex- 
punged from  the  list  of  defendants  m  a  former  suit, 
but,  notwithstanding  that  order,  her  name  by  some 
mistake  still  appeared  some  two  years  afterwards  in 
the  decretal  order,  the  onus^being  on  the  present 
defendant  to  show  how  that  happened,  and  that  the 
former  suit  was  decided  in  her  presence.  Ka£BB 
CooMAB  DuTT  BoT  V.  Pbah  Eishobbb  Chow- 
»^Ai» 18W.B.»S8 


(d)  PBO  TOBHi  DBVBHDABT8. 


447. 


-T Parties  made  defendants 

by  way  of  caution— J^^m^  of  former  decnee.— 
A  decree  made  in  favour  of  a  plaintiff  in  a  suit 
is   binding   upon   the   defaQdan|s   collectively  and 

TOL.  IT 


BBS  JTWlOATA-continued. 
.    '  8.  VAB.'n^'A-continmed. 

defendant  only  ikhteatun,  ♦.•.,  by  way  of  precaution. 
Dbobbb  Nuhduk  Roy  v.  Kaibb  Pbbshad^^ 

[8  W.  B.,  866 


^"  ^T7~Trr^^™*^*  V^T^—Suit  against 
snretr,  of  defaulting  tenant.- A  landlord  sufd  hfs 
kemmts  and  his  tenants'  surety  in  the  Collector's 
Court  for  arrears  of  rent,  the  surety  being  merely 
treated  as  a  nominal  party,  and  the  decwe  being 
gven  agi^st  the  tenants.  He  afterwards  sued  the 
surety  m  the  CivU  Court  on  the  bond  given  by  him, 
and  m  the  lower  Court  obtained  a  decree,  not  onlvfS 
Ue  arrean  of  rent  but  also  for  the  costs  in  the  Act 
X  suit.    Heldon  special  appeal  that  the  suit  was.  as 

?f  J?x  V"®  *"^*"  ®^  ^^^*  "o*  iMured  by  s.  2.  Act 
VIII  of  1869,  but  that  the  costs  in  the  Collet?; 
bourt  could  not  be  recovered.  Kamtahf  Aohabji 
i».  Ko|iAi  LocHAB  Boy       .    8  B.  L.  B.,  Ap.  87 

8.  9.  Ram  Takoo  Achabjbb  v.  Radha  Qojasn 

[IIW.B.,407 

449.  — — — —  Party  added  as  landlord 
in  a  suit  between  tenants-  Subsequent  suit 
for  possession  hf  landlord— Civil  Procedure  Code 
(Act  Xirofl889J,s.  13.-.A  brought  a  suiTIgukirt 
B,  claiming  certain  property  as  tenant  of  C,  who  was 
also  made  a  defendant  in  the  suit;  this  suit  was  on 
the  merits  decided  m  favour  of  B.  C  then  brouirht 
a  suit  agamst^  for  possession  of  the  same  pibperty. 
Meld  that  such  suit  was  not  barred  by  s.  18  of  the 
Civil    Procedure  Code.    Bbojo  Bbhabi  Mittbb  v 

KbDAB  NATH  MOZUICDAB 

[I.  Ii.  R^  12  Calc.,  680 


460. 


(e)   CO'DVFKSDAVTU, 

Decision  in  former  suit. 


Effect  of,  as  between  conlefendants.— A  deci- 
sion m  a  former  suit  cannot  operate  as  an  estoppel 
as  between   co-defendants  in  that  suit,  or  partiM 
claiming  under  them.    Hodhoo  Hokbb  Dabbb  r 
GuwoA  GoBiND  MuBDiiB  W.  B^  1884  880 

Ram     Chabd     Somabdab    v.    Kala    Chabd 
Chuokbbbuttt  lVr.B,a87 

Madhoo  Pbbshad  v.  Lalubb  Sbahoo 

[0  W.  B,,  667 
Khblut  CHinrDBE  Ohosb  v.  Kibwev  Gobim) 

^™ 18W.R,ia8 

Nubin  Chuhdbb  Doss  v.  Nnc  Chakd  Doss 

[17  W.  B.,  181 
Rambbsttb  Geosb  r.  AzBBM  Joabdab 

[17  W.  B.,  878 
AiH  Ah  v.  JvaeuT  Chithdeb  Rot  Chowbrbt 

[26  W.  R,  418 
Obhot  Chxtbh  Nitbdbb  r.  Bbooboh  Mojoombab 

[18  W.  B.,  684 

Kally  Pbbbad  Sbih  Chowdhbt  r.  Hohbsh 
CHTnn)BB  Bhitttaohabjbb     .        »    1  Hay,  480 


\ 
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46L 


&  VARTUBS'-eatUinued. 

Findinff  on  flifi> 


necessary  ietme  between  eo'defendants. — A  finding 
between  oo^efendanU  anneceenry  for  the  deter- 
mination of  the  suit,  or  the  rights  of  the  parties 
involyed  in  the  suit,  is  not  res  Judicata,  Bapu  r. 
Bhabavi  .    I.  Ii.  R.,  22  Bom.,  S46 


462. 


Decision    when 


hindinff  between  co-defendants, — Where  an  adjudi- 
cation between  the  defendants  is  necessary  to  give 
the  appropriate  relief  to  the  plaintiff,  the  adjudi- 
cation will  be  res  judicata  between  Che  defendants 
as  well  as  between  the  plaintiff  and  defen<lants.  But 
for  this  effect  to  arise,  there  must  be  a  conflict  of 
int<*rest  between  the  defendants  and  a  judgment 
defining  the  real  rights  and  obligatioos  of  the  defen« 
dants  inter  se.  Without  necewity,  a  judgment  will 
not  be  res  judicata  amongst  defendants,  nor  vrill  it  be 
res  Judicata  amongst  thorn  by  mere  inference  from 
the  fact  that  they  have  been  coHectirely  defe^ed  in 
resisting  a  claim  to  a  share  made  against  them  as  a 
group.  Bamohandba  Kabataw  v.  Nabayan 
Hahadbt  .    I.  Ij.  B.,  11  Bom.,  216 


458. 


A  suit  which 


was  brought  by  J  against  B  and  €,  and  dismissed, 
cannot  be  pleaded  as  res  Judicata  in  a  subsequent 
suit  brought  by  B  against  C.  HuBO  HoNBB 
Bbbia  v.  Tuxbbzoodbbn  Chowdhbt 

[7  W.  B..  181 


464. 


Civil  Procedure 


Code,  1882,  s.  15.— Two-thirds  of  a  village  were  sold 
by  T,  P,  and  JS.  B  was  the  widow  of  S,  her  name 
being  recorded  in  respect  of  the  property  formerly 
recorded  in  his  name,  and  what  she  sold  was  his  one- 
third  share  in  the  village,  the  other  one-third  being 
sold  by  T  and  P.  The  vendors  having  refused  to 
give  possession  of  the  property,  the  purchasers  sued 
&em  for  possession  of  it  and  joined  as  defendants  to 
the  suit  C,  D,  and  M,  to  whom  belonged  the 
remaining  one-third  share  in  the  village.  These 
latter  persons  contended,  inter  alid,  that  the  fiimily 
was  a  joint  one,  and  that  B  was  not  competent 
to  alienate  her  deceased  husband's  share  in  the 
village.  The  Court  decided  that  the  family  was 
joint.  After  B'%  death,  her  daughter  K,  whose  name 
had  been  recorded  in  place  of  her  motht Vs,  made  a 
usufructuary  mortgage  of  another  village  in  which 
her  deceased  &ther  had  formerly  owned  a  share.  A 
suit  was  brought  by  certain  persons  who  had 
purchased  the  right  in  the  same  village  of  the 
representatives  in  interest  of  C,  D,  and  If  against 
JT,  her  mortgagee,  and  their  vendors,  to  set  aside  the 
mortgage  and  recover  the  interest  which  they  had 
purchased.  They  contended  that  the  family  was 
joint,  and  that  the  question  whether  it  was  joint  or 
divided  was  res  Judicata  by  reason  of  the  decision 
in  the  former  litigation.  Held  that  the  question 
whether  the  family  was  joint  or  diuded  had  not, 
in  the  former  suit,  been  determined  among  the 
defendants  inter  se,  but  simply  as  against  the  plain- 
tiff, and  could  only  be  res  Judicata  against  him  or 
parties  claiming  under  the  lame  title;  and  the 
dedree  in  that  suit  was  therefore  not  binding   against 


RB8  JJTDlCATA—conHnmed. 

8.  VK&TV&^-eoniinmed, 

Km  the  hands  of  the  present  plaintiffs,  who  wm Ht 
the  assignees  of  the  plaintiff  in  the  fomnfl'  lait  >  ^ 
of  perc^ons  who  were  arrayed  in  it  as  defendants  iff^ 
with  B,  K'e  mother,  and  on  the  same  side  .>^i^' 
Kkan  v.  Amin-nllah  Kkauy  /.  L,E.y4A\:^^i 
referred  to  by  SrVAiaHT,  J„  and  distingusbed  ^! 
Ttbbblk,  J.  Narain  Kuar  v.  Durjan  k'uar,  LL.t 
2  AU.,  7S3,  referred  to  by  Stbai&ht,  /.  Bue^m 
SiNOH  o.  Tsj  KVAB  .  I.  Ifc  B.,  8All,i£ 


466. 


Suit  for  r; 


emption* — M  sued  k  and  J  to  enforce  a  right 't 
pre-emption  in  respect  of  property  which  he  s'l-": 
K  had  sold  to  J.  K  denied  that  she  had  sold  r.- 
property  to  J.  J  set  up  as.  a  defence  that  M  ^^ 
waived  his  right  of  pre-emption.  Theiait«v(i^ 
missed  on  the  ground  tliat  the  sale  had  oerer  uk^- 
place.  Held  that  the  finding  as  to  the  allejed«ale«ii 
one  between  the  plaintiff  and  the  defendanti  n  '•; 
suit,  and  not  between  the  defendant- vendor  »n(i^, 
defendant-vendee,  who  wore  not  litigating,  and  ««'-^ 
not  bar  adjudication  of  the  matter  in  iant  bcrr^- 
them  in  a  suit  brought  by  the  Utter  for  the  ei^^^ 
ment  of  the  sale.     JuicvA  SnroH  v.  KAMiBr?-.^^ 

[I.  L.  B.,  8  Alln  iw 

466.  Cf  ci7  Prodis 

Code,  s.  IB'-lssue  decided  in  former  ifif,  i»  «^»''' 
parties  were  rival  defendants  claiminf  «"* 
different  titles.— B  sued  L  /V  and  P  T  to  rw<>  ^f 
certain  property  claimed  under  a  nnncupatire  vii  ■ 
his  father  A'.  P  V  denied  the  will,  and  aUorff  ^ 
the  property  was  ancestral  and  had  vested  in  ^^  '.^ 
survivorship.  X  2V''  set  up  title  to  the  prpA 
under  a  will  in  writing  executed  by  ^V  and  d«2i% 
the  title  both  of  B  and  of  P  V.  The  questioo  ^<^' 
P  V  was  divided  or  not  from  N  was  tried.  I'  "^ 
found  that  the  will  in  writing  was  valid,  that  P  ' 
was  divided,  and  that  .9's  title  was  not  proved  I'* 
suit  hy  L  N  against  P  V  to  recover  certain  Ic- 
granted  to  her  by  the  will  executed  by  3^,-^'^ 
that  the  question  whether  P  V  was  divided  fn*  ! 
was  res  Judicata  under  s.  18  t)f  the  Code  of  ^^' 
Procedure  by  reason  of  the  decision  in  the  ^^^ 
suit,  although  in  that  suit  P  F  and  L  i^  were  i»c 

defendants.    Ybnxatta  «.  Nababaxxa  ^ 

[I.I.  B.,llMad.,»* 


467. 


Civil 


Prier 
ft 


dure  Code,  s,  IS,  espL  V  -  Suit  for  possession  <^' ^ 
share  in  the  property  of  a  Mahomeian  fenih^^ 
In  a  suit  in  1882  between  the  members  of  a  fa'Ki^ 
following  the  Mahomedan  law  of  inheritaoe^'  ' 
which  the  plaintiffs  sued  as  sharers  for  the  r?<o^*? 
of  their  share  in  certain  property,  one  of  the  d«<^ 
dants  pleaded  that  a  ^ambai  part  of  the  proP^^^^ 
dispute,  was  not  subject  to  <Uvision,  bat  thu  P^ 
was  unsuccessful,  and  a  decree  was  paaaed  for  ^ 
pUintiffs.  The  present  suit  was  brought  by 
mortgagee  from  one  of  the  defendants  in  ,^ 
former  suit  (against  whom  it  had  been  d»t*« 
eX'parte)  to  recover  his  share  of  the  ^^^^ 
tioned  paramba,  the  subject-matter  of  ^*^*. 
gage;  the  mortgagor  was  joined  as  defendtf" 
among   others,  including  the  defendant  who  v* 
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raised  the  plea  above  stated.  This  plea  was  repeated 
by  the  same  person.  Seld  that  the  claim  that 
the  paramba  was  not  subject  to  divisiou  was  res 
judicata  by  virtue  of  the  Civil  Procedure  Code*  s.  18> 
expl.  V.    Chakdu  v.  KvyfOAMEj) 

[I.  Im  R.,  14  MacL,  824 

As  to  the  effect  of  a  partitiou  decree  as  constitute 
iag  ret  judicata  between  co-defendants,  tee  Dost 
MuH  MiCAD  Khan  v.  Said  Bbqvic 

^  [I.  Ii.  B.,  20  AIL,  81 

458.  — — ; Civil      Proce- 
dure Code,  *.  13,  expl.  V — Suit  for  pottettion  of 
land.  —The  plaintiff,  a  junior  member  of  a  Malab&r 
tarwad.  Alleged  that  her  karnavan  had  assigned  to 
her  his  kuikanom  right  over  certain  hind,  and  that 
she  had  obtained  a  freah  demise  from  the  jenmi  and 
placed  a  tenant    in    possession.    Th)    tenant    was 
dispossessed  by  the  present  kamavan,  and  in   1886 
sued  him  and  the  plaintiff  to  recover  possession  of 
part  of  the  land.    That  suit  was  dismissed  on  the 
ground  that  the  above  allegations  of  the  plaintiff 
were  unfounded.     She  now  sued  the  present  karna- 
van  for  p jssession  of  the  entire  land.     Held  that  the 
claim  of  the  plaintiff  was  ret  judicata  so  far  as  it 
related  to  the  land  in  question  in  the  former  suit, 
but  not  as  to  the  rest.    Madhati  «.  Kklu 

[L  Ii.  B.,  15  MacL,  264 

m 

459. Plea  raised  in 

fonner    suit,— A    Mapilla,    alleging    that    certain 
" family  property"  had  been  enjoyed  by  herself  and 
the   defendants  (who   were    her    rela^ons   on    the 
mother's  side)  in  common  till  one  year  before  suit, 
when  she  was  excluded  from  possession,  now  sued  to 
recover  the  share  to  which  she  claimed  to  be  entitled 
under  the  Mahomedan  law  of  inheritance.    It  appeared 
that  the  property  had  been  acquired  in  the  lifetime 
of  the  plaintiff's  maternal  grandfather,  who  had  died 
more  than  thirty   years  before. suit,  and  that  one 
of  his  sons  had  obtained  a  decree  for  his  share  of 
it  in  a  suit  to  which,  among  others,  the  plaintiff 
and  the  father  of  the   present    contesting    defen* 
dants  were  parties  as  defendants,  and  that  a  plea 
then  raised  by  the  letter  to  the  effect    that    the 
property  had  been  acquired  by  him  was  overruled. 
The  present  claim   was    sought    to   be    resisted  on 
the  same  ground,  which  was  the    subject  of  the 
second    issue;     and     it    was   held    by    the   lower 
Courts  that  the  defendants  were  estopped  from  rais- 
ing the  plea,  but  there  was  no  evidence  as  to  whether 
thiii  matter  had  been  in  controversy  between  the 
present  plaintiff  and  her  uncle  in  the  former  suit, 
which  was  decided  ex-parte  as  far  as  she  was  con- 
cerned.   Held,    on  second  appeal  without  finding 
on  the  question  of  ret  judicata,  that  in  the  absence 
of  evidence  no  finding  on  the  second  issue  should  be 
called  for.    Abdttl  Kadbb  o.  AiSHASiMA 

[L  Ii.  B.,  16  Mad.,  61 
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defend  ante  eo-defendante  informer  tuit  decreed 
agaittt  them  ex'parte. — In  a  suit  to  recover  the 
plaintiff's  share  of  lands  appertaining  to  an  agra- 
haram  the  defendants  pleaded  that  the  lands   in 
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question  were  their  own  and  were  not  subject  to  parti- 
tion. It  appeared  that  in  a  previous  suit  brought 
by  a  third  party  against  the  present  plaintiff  nnd 
defendants  and  others  to  recover  his  share  of  the 
agraharam  landi  it  was  hold  that  the  laudH  nov(r  in 
question  formed  part  of  the  lands  of  the  agraharam, 
and  they  were  divided  in  execution  of  the  decree  in 
that  suit.  Against  the  present  plaintiff  that  suit  was 
decreed  ex-parte.  Held  that  the  defendants  were 
precluded  nnder  the  Civil  Procedure  Code,  s.  18, 
from  raising  the  above  plea.  Latch  anna  d. 
Sakatatta  I.Ii.  B.,  18Mad.,  164 


461. 


Partif  through 


whom  plaintiff  claimed,  and  defendant,  eo'defen* 
dante  informer  tuit,  —In  a  suit  for  land  the  plaintiff 
claimed  under  a  conveyance  executed  to  him  by 
defendant  No.  1.  The  property  hnd  previously 
belonged  to  the  father,  since  deceased,  of  the  first 
defencCftnt's  wife,  and  her  sister,  defendant  No.  2. 
Shortly  after  the  father's  death,  a  suit  for  mainte- 
nance was  brought  by  his  sister-in-law  against  his 
widow  and  two  daughters,  in  which  the  then 
defendants  alleged  thai  the  property  now  in  question 
had  been  given  by  him  to  the  wife  <  f  thf  plaintiff's 
vendor,  and  the  Court  recorded  a  fiiidiufr  that  the 
gift  was  valid.  Defendant  No.  2  now  raised  a  plea 
that  the  gift  to  her  sister  had^it  been  »*cc  mpanied 
by  possession  and  was  invalid,  and  she  assorted  title 
in  herself  under  the  will  of  her  mother,  nnder  which 
title  she  had  been  in  possession  f«r  ten  years.  Held 
that  the  second  defendant  was  not  precluded  by  the 
proceedings  in  the  former  suit,  in  which  defendant 
No.  2  and  the  wife  of  defendant  No.  l  had  been 
co-defendants,  from  raising  the  idea  above  referred 
to.    Bamanuja  Aytanq-ab  r.  Narayana  Attano^ab 

[I.L.B.,  18  \aad.,  874 


462. 


Parties  to  eub» 


sequent  suit  arrayed  on  the  same  side  at  co'defen^ 
dants  in  precious  suit—^Ne  estartt  a^i judication 
heiireen  eo^defendanft — Cirif  Procedure  Code 
(1882) it,  IS, — ^Where  an  adjudication  between  the 
defendants  is  necessary  to  siive  the  appropriate  relief 
to  the  plaintiff,  there  must  be  such  an  adjudication, 
and  in  such  a  case  the  adjudication  will  be  ret  judi- 
cata between  the  defendants  as  well  as  bt-tween  the 
plaintiff  and  the  defendants.  But  for  thi.H  cffict  to 
arise  there  must  be  a  conflict  of  interests  amongst  the 
defendants  and  a  judgment  defi sting  the  real  rights 
and  obligations  of  the  defendants  inter  te.  Without 
necessity,  the  judgment  will  not  be  re»  judicata 
amongst  the  defendants.  Ram  Chandra  Nam y an  v. 
Narayan  Mahadev,  I,  L,  H,,ll  Bf»n„2t6,  followed. 
Coitingham  v.  Barl  of  Shremshurtt,  H  Hare,  627, 
referr^  to.     Ahhad  Ali  v.  Najabat  Khan 

[I.  L.  B.,  18  AH.,  65 
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ProeeedinQs  in 


YGL.  IT 


former  case  not  between  tame  parf'ss  Admissi* 
hility  in  evidence  of  finding  in  farmer  ca*e*—8 
granted  to  G^  and  ^  a  patni  of  a  certain  shire  in  a 
zamindari,  and  thereupon  P  brought  a  suit  against  (7, 
Si  and  A  for  specific  perform  uiee  of  a*i  agn>ement  to 
giant  to  lum  (P)  a  patni  of  the  ■ame  sliare.    That 

11  F  2 
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gait  WM  decreed  with  costs,  the  whole  of  which  were 
realised  from  O.  In  a  suit  for  contribution  brought 
by  Q  against  S  and  A  the  lower  Appellate  Court 
found  that  Q,  S,  and  A  had  conspired  in  setting  up  a 
false  defence  in  the  former  suit  in  order  to  defeat  i^s 
claim.  The  only  evidence  on  which  the  lower  Appel- 
late Court  had  acted  ss  establishinp  such  collusion 
was  the  finding  of  the  Court  in  the  former  suit 
(gathered  from  the  grounds  of  appeal  in  that  suit). 
ff$ld  that  that  finding  was  inadmissible  in  evidence, 
as  laid  down  in  Surender  Naih  Pal  Chovodhry  v. 
Brojo  Naih  Pal  Chowdhry,  L  L,  1?.,  IS  Calc„S52, 
being  the  finding  in  a  case  in  which  O,  S,  and  A  were 
all  co-defendantsj  and  a  third  party  the  plaintiff ;  and 
the  case  was  remanded  for  the  determination  of  the 
question  whether  Ot  S,  and  A  were  wronj^doers,  and 
were  as  such  held  liable  for  the  costs  of  the  fonner 
suit.  GoBivD  Chttiidbb  Nwdt  r.  SmooBnn) 
Chowdbsy.  .    I.  li.  R,  24  Cald.,  880 

[1 0.  W.  B".,  179 
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'^  Under      what 


circumttancet  a  deoigion  may  he  ret  judicata  at 
between  defendant*, — Where  an  adjudication  between 
defendants  is  necessary  to  give  the  appropriate  relief 
to  the  plaintiff,  the  adjudication  will  be  ret  judicata 
between  the  defendants  as  well  as  between  the  plain- 
tiff and  def enchants.  But  for  this  effect  to  arise 
there  must  be  a  conflict  of  interest  between  the  defen* 
dants  and  a  judgment  defining  the  real  rights  and 
obligations  of  the  defendants  inter  m.  Without 
necessity  a  judgment  will  not  be  res  judicata 
amongst  defendants,  nor  will  it  be  res  judicata 
amongst  them  by  mere  inference  from  the  fact  that 
they  have  been  collectively  defeated  in  resisting  a 
claim  to  a  share  made  against  them  as  a  group. 
Bamohandra  Nnrayan  v.  Narayan  Makadev,  I.  X. 
B.,  II  Bom.»  216 ;  Ahmad  AH  v.'  Najahat  Khan, 
I,  L.  2J.,  18  AIL,  66;  and  Madhavi  v."  Kelu,  I,  L, 
B^  15  Mad,,  264,  followed.  Bishnath  Sinyh  v. 
Bieheshar  Sinyh,  Weekly  Notes,  AIL,  1891,  p.  84, 
referred  to.    C  ha  J  jit  r.  Umbao  Sivoh 

[L  li.  B.,  22  AH..  886 


9.  COMPETENT  COURT. 

(a)  GBirXBAL  CA8B8. 

466, —    Court    without    jurisdio- 

tion— Civil  Prceedure  Code  f  Act  X  of  1877 J,  e.  18, 
— The  decision  of  a  Court,  in  order  to  be  conclusive 
in  another  Court,  must  have  been  that  of  a  Ccurt 
which  would  have  had  jurisdicticn  to  decide  the  ques- 
tion raised  in  tbe  subsequent  suit  in  which  the  deci- 
sion is  given  in  evidence  as  conclusive.  The  words 
"  Court  of  competent  jurisdiction,"  used  in  s.- 18  of 
the  Court  of  Civil  Procedure,  include  the  meaning 
that  the  first  Court  must  not  have  been  precluded  by 
the  pecuniary  limit  of  its  jurisdiction  fhmi  d«  ciding 
the  question  raised  in  the  other.  The  two  Courts 
must  exercise  such  concurrent  jurisdiction  in  regard 
to  the  pecuniary  limit  of  their  powers  that  the  sub- 
ject-matter of  the  second  suit  yrould  not  have  been 
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beyond  the  powers  of  the  Court  which  dispoied  i 
the  prior  one.  The  defence  made  to  a  suit  on  t  hsi 
for  B12,000  and  interest  thereon,  in  a  Court  biTiic 
no  pecuniary  limit  of  jurisdiction,  was  that  in  tpiv 
suit  for  Bl,665,  balance  of  interest,  broogbiiii 
Court  with  power  to  try  suits  not  exceeding  flS^ 
in  value,  the  principal  sum  due  on  that  bond  W 
been  decided  to  be  R4,790.  BTeld  that  the  iao^s 
to  the  amount  of  principal  due  on  the  Vond  had  sc* 
been  heard  and  finally  decided  by  a  Conitofnc- 
petent  jurisdiction*  within  the  meaning  o!  i  l^- 
MisiB  RAaHo  Babdial  v.  Shso  Baksb  Sni«s 
[I.  Ii.  B.,  9  Galo.,  488:  12  C.  Ii.B,i9; 

Ij.B,9LA,U'' 


466. 


Act  r///*/ 


1859,  t.  2— Act  X  of  1877,  e.  IS—Crott-appti^' 
Practice' — ^The  decision  in  a  suit  in  order  to  be  t'-t 
and  conclusive  as  reejudicatt  upon  an  i«ae  ivr^ 
in  another  suit  must    be  the  decision  of  t  Or/ 
which  would  have  had  jurisdiction  to  decide  *^-^ 
question  raised  in  the  subsequent  salt,  in  vhk^t' 
prior  decision  is  given  in  evidence  as  coodii?''- 
This  proposition,  stated  in  the  judgment  in  -F^f 
v.  BecAun,  8  W,  if.,  i 75,  and  affirmed  by  the  J ci^ 
cial   Committee  in  Mieir    Baghohardiai  v.  >'^; 
Bah  h  Singh,  1,  L,  B„  9  Ca/c,  45P,ii»p#»' 
equally  to  cases  under  Act  VIII  of  1859,  s.  i  ^ 
supplemented  by  the  general   law),  and  to  o^ 
under  the  more  complete  enactment  in  Act  ^ / 
1877,  s.  IS,  which  is  not  to  b^  construed  is  b^^' 
altered  the  former  law.    A  suit  was  broaghtin^^ 
Court  of  a  Subordinate  Judge  by  a  Hindu  i2*^ 
the  widow  of  a  deceased  brother,  claiming  hii  tj^^ 
perty   by   right  of  survivorship,    the    inne  -['''^ 
whether,  at  the  death  of  the  latter,  the  omntr^'l^^ 
the  brothers  was  joint  or  separate.    An  order  ^-^ 
Act  XXVII  of  1860,  granting  a  certificate  to  ^ 
widow,  did  not,  on  the  above  issue,  operate  tf^' 
judicata  in  the  widow's  favour,  being  a  P»«*^. 
of  representation,  and  not  otherwise  of  title.  Bf^ 
also  that  a  decision  of  the  same  issue  in  s  tf^^f 
Court  in  a  rent  suit  brought  by  the  '*'**''/^ 
surviving  brother,  on  his  application,  having  ^ 
made  a  party  defendant  under  s.  73  of  Act  VIl^  ^ 
1859,  did  not  constitute  re#  fuiicaiaiaherh^^: 
Krishna  Behari  Boy   v.  Brajeetrari  Choftd^'*^, 
X.  JR.,  2  I.  A„  288,  referred  to  and  ftdlowed.  /'- 
also   that   the  brother  having  appealed  *P^;,\ 
decree  dismissing  the  suit  as  res  judicata  (the  j?*" 
ment  which  that  decree  followed  having  nevertbf^^ 
found  that  the  widow  was  disentitled  by  reM»  J; 
the  brothers  having  been  in  fact  joint  in  estate''  * 
widow   could  have  supported    the  decree  ^^^-^ 
filing  a  cross-appeal  as  to  that  finding,  on  the  gi^^ 
that  the  decree  had  been  rightly  i^e  (tboogl^  ^ 
frr  the  reason  given)  in  her  favour.    Buir  Bahai" 
SnraH  v.  Luoho  Kobb  ^ 

[X  I..  B^  U  Gale,  801: 1..  B.,  IS  I  A.  V 

Reversing,  as  far  as  the  question  of  f»«  j^i^^'f 

was  concerned,  the  decision  of  the  High  Cooit  •> 

Buv  BAHADint  SmGH  «.  Lvgho  Kobb  ^ 

[XIj.B^6Cala,406:  TCL^BhS^ 
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467. 


Courts  without  oonourrent 


jurisdiotlon— CoiiW  not  having  Juritdiction  to 
decide  question  of  title.— Where  tbe  Court  trying' 
the  case,  hi  which  the  judgment  is  set  up  m  ree  jmdi* 
cata,  has  not  concurrent  jurisdiction  with  the  Court 
trying  the  subsequent  case^  the  principle  of  reejudi* 
€ata  cannot  apply.  So  the  jud^ent  in  a  suit  before 
the  Deputy  Collector  which  decides  merely  questions 
of  rent— in  other  words  a  rent-suit  -  pronounced  by  a 
Court  net  having  jurisdiction  to  decide  the  question 
of  title  to  the  property  itself  cannot  be  regarded  as 
amounting  to  ree  judicata  in  a  subsequent  suit 
brought  to  decide  the  question  of  title  to  that  pro- 
J)erty.  Bun  Bahadoor  v.  Lu:ho  Koer,  L  L,  R„  11 
Calc,  SOI :  X.  E,»  12  I,  A.,  23,  followed.  Khbtteb 
Ebisto  Mittbb  v.  DnrBNDBA  Nabaut  Bot 

[8C.W.K.,20a 

468.  Court  without  i>ower    to 

make  final  decision — letue  decided  in  a  euit 
•not  subject  to  appeal— Same  ittue  raised  in  a  sub' 
sequent  suit  subject  to  appeal — Small  Cause  Court 
suit— Civil  Frocedvre  Code  (Act  XIV  of  18S2J, 
s,  IB— Meaning  qf  the  words  *^ competent  to  try  tu-'h 
subsequent  suit,** — In  1879  the  plaintiff  brought  a 
suit  against  the  defendants  to  recover  fill9  which  he 
alleged  had  been  wrongfully  exacted  from  him  by 
the  defendants  as  eohanced  rent  of  certain  land  in 
his  occupation.    He  claimed  to  be  owner  of  tbe  land 
subject  to  a  quit- rent  payable  to  the  defendants. 
The  defendants  denied  his  ownership,  and  asserted 
their  right  to  levy  the  enhanced  rent.    The  lower 
Court  held  that  the  defendants  were  entitled  to  the 
-  enhanced  rent,  and  dismissed  the  plaintiff's  claim,  and 
.the  decree  was  confirmed  on  appeal  by  the  District 
Court.    The  plaintiff  appealed  to  the  Hi^h  Court, 
which  held  that  the  plaintiff's  claim  being  for  an 
amount  less  than  R&OO  and  within  the  cognisance  of 
a  Court  of  Small  Causes,  no  second  appesJ  lay.    In 
188o  the  plaintiff  brought  the  present  suit  m  the 
District  Court'  to  recover  from  the  defendants  the 
sum  of  U68^  alleged  to  have  been  wrongfully  exacted 
from  him  by  the  defendants  as  enhanced  rent  of  the 
land  in  question.     He  made  the  same  allegations  as 
in  the  former  suit.    The  District  Judge  dismissed 
the  suit,  holding  it  to  be  res  judicata.    The  plaintiff 
appealed  to  tbe  High  Court.    JSeld  that,  iJthoagh 
the  material  question  in  both  suits  was  the  same, — 
vt's.,  as  to  the  defendant's  right  to  enhance  the  plidn* 
tiff's  rent,— yet  the  decision  of  the  District  Court 
upon  that  point  in  the  previous  suit  was  not  resjudi- 
cata  so  as  to  prevent  the  question  bemg  again  raised 
between  the  parties.    From  the  decision  in  the  former 
suit  there  was  no  appeal  by  reason  of  the  suit  being 
one  for  an  amount  less  than  R5C0.    Had  that  suit 
been  for  a  larger  amount,  the  decision  of  the  District 
Court  would  have  been  subject  to  an  appeal  to  the 
High  Court.    It  could  not  have  been  intended  by 
the  Legislature  that  a  decision  should  acquire  a  con- 
clusive importance  from  the  fact  of  its  being  made  in 
a  suit  for  a  small  amount  which  it  could  not  have 
had  if  the  amount  was  larger.    The  former  decisbn 
coald  not  be  appealed  against  to  the  High  Court, 
and  thnsy  though  the  District  Court  which  gave  that 
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decision  was  in  one  sense  "  competent  to  try  **  the 
second  suit,  and  did  try  it,  yet  it  was  not  competent 
to  try  the  second  suit  with  final  effect,  as  it  had  tried 
the  earlier  one.  In  s.  18  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882)  the  words  •*  competent  to  try  such 
subsequent  suit  or  issue"  must  mean  "  competent  to 
try  the  suit  or  issue  with  conclusive  effect."  The 
District  Court  could  not  in  the  present  suit  have 
tried  with  conclusive  effect,  and  disposed  of  the  issue 
tried  in  the  first  suit,  and  hence  the  prior  decision 
was  not  res  judicata,  Bholabhai  v.  Adbsahs. 
Bholabhai  v.  Collbotob  ov  Kaiba 

[I.  L.  R.»  9  Bom.,  75 

468. Court   not   <f 

competent  jurisdiction, — A  brought  a  suit  agiunst  JB 
for  fi3,162,  that  is,  for  one  instalment  due  under 
a  bond.  The  suit  was  h^rd  and  decided  by  a 
Subordinate  Judge  of  second  class,  who  had  been 
deputed  to  assist  a  Subordinate  Judge  of  the  first 
class.  A  obtained  a  decree  for  the  amount  claimed. 
A  then  brought  a  second  suit  against  £  in  the  Court 
of  a  Subordinate  Judge  of  the  ^rst  class  to  recover 
ii6,525,  being  the  amount  of  two  instalments  due 
under  the  bond.  In  this  suit  B  raised  the  same 
contentions  as  in  the  former  suit.  Meld  that  the 
decision  in  the  first  suit  did  not  operate  as  res 
judicata  in  the  second  suit,  as  the  Court  that  tried 
the  first  suit  had  no  jurisdiction  to  try  the  second  suit. 
Bahpatas  V,  Jankidab    I.  Ij.  B.,  24  Bom.,  466 

470. ^.Decision  in  superior  Court 

of  suit  cognisable  by  inferior  Courts 
Citil  Procedure  Code,  1877,  s,  13,— In.  a  suit  for 
possession  of  immoveable  property  before  the  Sub* 
ordinate  Judge,  it  was  objected  that  the  suit  ought 
to  have  been  instituted  before  the  Hunsif,  the  value 
of  the  property  being  less  than  ttl,0OO.  An  iasue 
having  been  framed  on  this  point,  other  issues  were 
alto  framed  as  to  the  sanity  of  the  plaintiff,  his 
having  had  possession  of  the  property,  and  evidence 
upon  all  the  issues  was  gone  into.^  The  Subordinate 
Judge  dismissed  the  suit  on  the  first  issue,  but 
expressed  his  opinion  that  the  other  issues  ought 
also  to  have  been  decided  against  the  plaintiff.  In  a 
subsequent  suit  by  the  plaintiff  for  the  same  relief 
in  the  Court  of  the  Muneif,— ^0/^  thnt  the  questions 
depending  on  the  issues  raised,  other  than  the  issues 
as  to  the  valuation  of  the  suit,  were  not  res  judicata. 
Bam  Ogbsstd  J  ha  v.  Mungab  Bah  Chowphby 

[18  C.  Ii.  B.»  88 

47L Powers  of  Court  deciding 

BXXit— Decision  on  question  of  title — Cirt7  PrO' 
cedure  Code  (Act  X  ofltff7J,  s.  iS.— When  a  ques- 
tion of  title  has  to  be,  and  is,  decided  by  a  Court 
of  competent  jurisdiction  with  reference  to  the  value 
gf  tha  subject-matter  in  dispute,  such  decision,  or  the 
ultimate  decision  upon  the  appeal  from  suchdecirion» 
is  final,  and  the  question  of  title  becomes  a  ree 
juaieata  as  between  the  parties  to  the  suit,  although 
it  may  have  the  effect  of  determining  the  titie 
to  an  estate  or  estates  the  value  of  which  exceeds 
the  jurisdiction  of  the  Court  in  which  the  suit 
was  instituted.  Per  Whitb,  J*.— In  considering,  on 
the  hearing  of  an  appeal,  the  competency  of  a  0>urt 
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snit  WM  decreed  with  costs,  the  whole  of  which  were 
realised  from  G,  In  %  suit  for  contrihntion  hronght 
hy  Q  against  S  and  A  the  lower  Appellate  Gonrt 
foond  that  &»  S,  and  A  had  conspired  in  setting  np  a 
&lse  defence  in  the  former  suit  in  order  to  defeat  P'b 
claim.  The  only  evidence  on  which  the  lower  Appel- 
late Court  had  acted  ss  establishing  snch  collasion 
was  the  finding  of  the  Coart  in  the  former  suit 
(gathered  from  the  grounds  of  appeal  in  that  suit). 
ffeld  that  that  finding  was  inadmissible  in  evidence, 
as  laid  down  in  Snrender  Nath  Pal  Chowdhrif  v. 
Brojo  Nath  Pal  Chowdhry,  I.  L.  P.,  13  Calc„352, 
being  the  finding  in  a  case  in  which  (?,  8,  and  A  were 
all  co-defendants,  and  a  third  party  the  plaintiff;  and 
the  case  was  remanded  for  the  determination  of  the 
question  whether  O,  S,  and  A  were  wrongdoers,  and 
were  as  such  held  liable  for  the  costs  of  the  former 
suit.  GoBiVD  Chttitdbb  Nwdt  r.  Sbigobivd 
Chowdhbt.  .    1. 1«.  R,  24  Calo.,  880 

[1 0,  W.  B".,  178 


464. 


Under      what 


eircuniMtances  a  decision  way  he  ret  judicata  en 
between  defendants, — Where  an  adjudication  between 
defendants  is  necessary  to  give  the  appropriate  relief 
to  the  pluntiffy  the  adjudication  will  be  res  Judicata 
between  the  defendants  as  well  as  between  the  plain* 
tiff  and  defendants.  But  for  this  effect  to  arise 
there  must  be  a  confiict  of  interest  between  the  defen- 
dants and  a  judgment  defining  the  real  rights  and 
obligations  of  the  defendants  infer  se*  Without 
necessity  a  judgment  will  not  be  res  Judicata 
amongst  defendants,  nor  will  it  be  res  Judicata 
amongst  them  by  mere  inference  from  the  fact  that 
they  have  been  collectively  defeated  in  resisting  a 
claim  to  a  share  made  against  them  as  a  groap. 
Bamchandra  Narayan  v.  Narayan  Makadev,  I.  L» 
B»,  11  Bom,,  SIS;  Ahmad  Ali  v.'  Najahat  Khan, 
J,  L,  B„  18  All,,  65:  and  Madhavi  v.*  Kelu,  7.  L. 
B^  15  Mad,,  264,  followed.  Bishnalh  Singh  v. 
Bisheshar  Sinyh,  Weekly  Notes,  AIL,  1891,  p.  34, 
referred  to.    Cbajjv  v,  Umbao  Singh 

[L  li.  B.,  22  AH.,  886 


9.  COMPETENT  COURT. 

(a)  GEirXBAL  CA8B8. 

465.     Court    without    jurisdio- 

tion— Civil  Procedure  Code  (Act  X  of  1877),  e,  18. 
—The  decision  of  a  Court,  in  order  to  be  conclusive 
in  another  Court,  must  have  been  that  of  a  Ccurt 
which  would  have  had  jurisdicticn  to  decide  the  ques* 
tion  raised  in  the  subsequent  suit  in  which  the  deci- 
sion is  given  in  evidence  as  conclusive.  The  words 
"Court  of  competent  jurisdiction,''  used  in  s.*18  of 
the  Court  of  Civil  Procedure,  include  the  meaning 
that  the  first  Court  must  not  have  been  precluded  by 
the  pecuniary  limit  of  its  jurisdiction  from  d»  elding 
the  question  raised  in  the  other.  The  two  Courts 
must  exercise  such  concurrent  jurisdiction  in  regard 
to  the  pecuniary  limit  of  their  powers  that  the  sub- 
ject-matter of  the  second  suit  yrould  not  have  been 
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beyond  the  powers  of  the  Court  which  diipoi^  * 
the  prior  one.  The  defence  made  to  a  iiiit  od  i  bsi 
for  B12,000  and  interest  thereon,  in  a  Coart  bin:: 
no  pecuniary  limit  of  jurisdiction,  was  tbit  in  iprff 
suit  for  Bl,665,  balance  of  interest,  broagbt  l:i 
Court  with  power  to  try  suits  not  exceefing  RW' 
in  value,  the  principal  sum  due  on  that  bond  b 
been  decided  to  be  R4,790.  BTeld  that  the  ianefc 
to  the  amount  of  principal  due  on  the  Vood  b«i :" 
been  heard  and  finally  decided  by  a  Coniiofci^ 
petent  jurisdiction:  within  the  meaning  of  e-  ^ 
MT8IB  Raoho  Babdiax  v.  Shbo  Baxsh  Smi 
[I.  Ii.  B.,  9  Galo.,  488:  12  C.  L-B^f 


466. 

1859, 


Jet  nil 


_  _   ,  s,  2-'ActX  of  1877,  t.  IS—Crosi-apft*' 
Practice- — ^The  decision  in  a  suit  in  order  to  be  ^ 
and  conclusive  as  resjudicat't  upon  ani«aenJ^ 
in  another  salt  must    be  the  decision  of  t  C(c' 
which  would  have  had  jurisdiction  to  deciir  ^^ 
question  raised  in  the  subsequent  sait,  in  w\ixi}-* 
prior  decision  is  given  in  evidence  ss  pooelw'' 
This  proposition,  stated  in  the  judgment  in  i^f 
V.  Bechun,  8  W,  R„  175,  and  affirmed  by  tbe  'y 
cial   Committee  in   Misir    Bayhobardial  r*  ' 
Bah  h  Sinyh,  J,  L,  B„  9  Calc„4S9,ui?\^f' 
equally  to  cases  under  Act  VIII  of  185?,  «•  -  [ 
supplemented  by  the  general  law),  and  ro  ^ 
under  the  more  complete  enactment  in  Act  \ 
1877,  s.  18,  which  is  not  to  be  constmedM^r^ 
altered  the  former  law.    A  suit  was  broagbt  o  ^  I 
Court  of  a  Subordinate  Judge  by  aHjnda»««^! 
the  widow  of  a  deceased  brother,  daimipg  b'tf  r 
perty   by  right  of  survivorship,    the  iw»e  j^ 
whether,  at  the  death  of  the  latter,  the  ownfiw; 
the  brothers  was  joint  or  separate.    An  order  »* 
Act  XXVII  of  1860,  granting  a  certificit*  to  t- 
widow,  did  not,  on  the  above  issue,  opeiste  *.' 
Judicata  in  the  widow's  favour,  befaig  ».P^5' 
of  representation,  and  not  otherwise  of  title.  *'. 
also  that  a  decision  of  the  same  issue  in  t  Mo- 
Court  in  a  rent  suit  brought  by  the  ^^^'." 
surviving  brother,  on  his  application,  )i*^°f,J  j 
made  a  party  def  endsnt  under  a.  73  of  Act  ^^J_ 
1869,  did  not  constitute re#  fuiicata. in hfrW'^ 
Krishna  Behari  Boy   v.  Brajestrari  C4o««*^*^ 
X.  JR.,  9  I.  A„  283,  referred  to  and  fdloved.  £• 
also  that   the  brother  having  appealed  H*^' 
decree  dismissing  the  suit  as  res  Judicata  (^^'^ 
ment  which  that  decree  fbllowed  having  ne«rtw- 
found  that  the  widow  was  disentitled  by  r»^ 
the  brothers  having  been  in  fact  joint  in  f***^.',... 
widow   could  have  supported    the  decree  **■''; 
filing  a  cross-appeal  as  to  that  finding,  on  thee^^ 
that  the  decree  had  been  rightly  made  (tl*^-^;^ 
for  the  reason  given)  in  her  &vour.    BUH  Basa-'  • 
SnroH  r.  LuoHo  Kobb  ^  ^ 

[X  Ii.  B^  11  Galo^  801 :  Ii.  B.,  IS  !•  ^'^ 

Reversing,  as  fkr  as  the  question  of  n*  J^^' 
was  concerned,  the  decinom  of  the  Higb  Oob^ 
Rvir  Bahabttb  SnroH  v,  Lvoho  Eosb       ^  ^ 
[XIi.B.,6Cala,406:  7 au^^ 
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467. 


Courts  without  oonourrent 


jurisdiotion— Co iir<  not  having  jurisdiction  to 
decide  queMtion  of  title,— Where  the  Conrt  trying ' 
the  case,  hi  which  the  jndgment  ib  set  up  as  ree  judi* 
catch  has  not  concurreut  jurisdiction  \\ith  the  Court 
trying  the  subsequent  case,  the  principle  of  reejwdi' 
cata  cannot  apply.  So  the  judgment  in  a  suit  before 
the  Deputy  Collector  which  decides  merely  questions 
of  rent— in  other  words  a  rent-suit  -  pronounced  by  a 
Court  net  having  jurisdiction  to  decide  the  question 
of  title  to  the  property  itself  cannot  be  regarded  as 
amounting  to  ret  judicata  in  a  subsequent  suit 
brought  to  decide  the  question  of  title  to  that  pro- 
perty. Bun  Bahadoor  v.  Lu:ho  Koer,  /.  L,  jB.,  11 
Calc,  SOI :  L,  E„  12  I.  A.,  23,  followed.  Khbtteb 
Kbibto  Hittbb  v.  DnrBNDBA  Nasaut  Bot 

[8C.W.K.,20a 


468. 


Court  without  i>ower    to 


make  final  decision^lMw^  decided  in  a  tuit 
■not  subject  to  appeal — Same  issue  raised  in  a  sub' 
sequent  suit  subject  to  appeal — Small  Cause  Court 
suit— Civil  Frvcedure  Code  (Act  XIV  of  18S2J, 
s»  IB— Meaning  qf  the  words  ** competent  to  try  iU-.-h 
subsequent  suit.*' — In  1879  the  plaintiff  brought  a 
suit  against  the  defendants  to  recover  fill9  which  he 
alleged  had  been  wrongfully  exacted  from  him  by 
the  defendants  as  eohanced  rent  of  certain  land  in 
his  occupation.     He  claimed  to  be  owner  of  the  land 
subject  to  a  quit- rent  payable  to  the  defendants. 
The    defendants  denied  his  ownership,  and  asserted 
their   right  to  levy  the  enhanced  rent.    The  lower 
Court  held  that  the  defendants  were  entitled  to  the 
'  enhanced  rent,  and  dismissed  the  plaintiff's  claim,  and 
the  decree  was  confirmed  on  appeal  by  the  District 
Court.    The  plaintiff  appealed  to  the  Bi^h  Court, 
which  held  that  the  plaintiff's  claim  being  for  an 
amount  less  than  R500  and  within  the  cognisance  of 
a  Court  of  Small  Causes,  no  second  appeal  lav.     In 
IbSo  the  plaintiff  brought  the  present  suit  m  the 
District  Court'  to  recover  from  the  defendants  the 
sum  of  U68i^  alleged  to  have  been  wrongfully  exacted 
from  him  by  the  defendants  as  enhanced  rent  of  the 
land  in  question.    He  made  the  same  allegations  as 
in  the  former  suit.    The  District  Judge  dismissed 
the  suit,  holding  it  to  be  res  judicata.    The  plaintiff 
appealed  to  the  High  Court.    Seld  that,  iJthoagh 
the  material  question  in  both  suits  was  the  same, — 
vis,,  as  to  the  defendant's  right  to  enhance  the  plain* 
tiffs  rent, —yet  the  decision  of  the  District  Court 
upon  that  point  in  the  previous  suit  was  not  resjudi* 
ca^a  so  as  to  prevent  the  question  being  again  raised 
between  the  parties.     From  the  decision  in  the  former 
suit  there  was  no  appeal  by  reason  of  the  suit  being 
one  for  an  amount  less  than  R&CO.    Had  that  suit 
been  for  a  larger  amount,  the  decision  of  the  District 
Court  would  have  been  subject  to  an  appeal  to  the 
High  Court.    It  could  not  have  been  intended  by 
the  Legislature  that  a  decision  should  acquire  a  con- 
clusive importance  from  the  fact  of  its  being  made  in 
.a  suit  for  a  small  amount  which  it  could  not  have 
had  if  the  amount  was  larger.    The  former  decision 
could  not  be  appealed  against  to  the  High  Court, 
and  thu^  though  the  Dist^ct  Cooxt  which  gave  that 
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decision  was  in  one  sense  " competent  to  try"  the 
second  suit,  and  did  try  it,  yet  it  was  not  competent 
to  try  the  second  suit  with  final  effect,  as  it  had  tried 
the  earlier  one.  In  s.  13  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882)  the  words  "  competent  to  try  such 
subsequent  suit  or  issue  "  must  mean  "  competent  to 
try  the  suit  or  issue  with  conclusive  effect."  The 
District  Court  could  not  in  the  present  snit  have 
tried  with  conclusive  effect,  and  disposed  of  the  issue 
tried  in  the  first  suit,  and  hence  the  prior  decision 
was  not  res  judicata,     Bholabuai  v,  ADBSAJfa. 

BhOLABHAI  V,  COLLBCTOS  OV  KaIJU. 

[I.  L.  R.,  8  Bom.,  75 

468.         — Court   not   of 

competent  jurisdiction, — A  brought  a  suit  against  B 
for  fi3,l62,  that  is,  for  one  instalment  due  under 
a  bond.  The  suit  was  hpard  and  decided  by  a 
Sabordinate  Judge  of  second  class,  who  had  been 
deputed  to  assist  a  Subordinate  Judge  of  the  first 
class.  A  obtained  a  decree  for  the  amount  claimed. 
A  then  brought  a  second  suit  against  B  in  the  Court 
of  a  Subordinate  Judge  of  the  ^rst  class  to  recover 
ii6,626,  being  the  amount  of  two  instalments  due 
under  the  bond.  In  this  suit  B  raised  the  same 
contentions  as  in  the  former  suit.  Meld  that  the 
decision  in  the  first  suit  did  not  operate  as  res 
judicata  in  the  second  suit,  as  the  Court  that  tried 
the  first  suit  had  no  jurisdiction  to  try  the  second  suit. 
Bampatas  V,  JAKKIDA8    I.  Ij.  R,  24  Bom.»  466 

470. ^.DeelBion  in  superior  Court 

of  suit  cognisable  by  inferior  Courts 
Citil  Procedure  Code,  1877,  s,  IS,— In  a  suit  for 
possession  of  immoveable  property  before  the  Sub- 
ordinate Judge,  it  was  objected  that  the  suit  ought 
to  have  been  instituted  before  the  Munsif,  the  value 
of  the  property  being  less  than  ttl,000.  An  iasue 
having  been  framed  on  this  point,  other  issues  were 
alto  framed  as  to  the  sanity  of  the  plaintiff,  his 
having  had  possession  of  the  property,  and  evidence 
upon  all  the  issues  was  gone  into.^  The  Subordinate 
Judge  dismissed  the  suit  on  the  first  is^ue,  but 
expressed  his  opinion  that  the  other  issues  ought 
also  to  have  been  decided  against  the  plaintiff.  In  a 
subsequent  suit  by  the  plaintiff  for  the  same  relief 
in  the  Court  of  the  M\uaMif,—ffeld  thut  the  questions 
depending  on  the  issues  raised,  other  than  the  issues 
as  to  the  valuation  of  the  snit,  were  not  res  judicata. 
Bah  Gobind  J  ha  v.  MuiraAB  Bah  Chowphby 

[18  C.  L.  B.,  88 

47L Powers  of  Court  deciding 

BQit— Decision  on  question  of  title— Civil  Pro- 
cedure Code  (Act  X  oflVn),  s.  IS, — When  a  ques- 
tion of  title  has  to  be,  and  is,  decided  by  a  Court 
of  competent  jtuisdiction  with  reference  to  the  value 
gf  the  subject-matter  in  dispute,  such  decision,  or  the 
ultimate  decision  upon  the  appeal  from  such  decirion, 
is  final,  and  the  question  of  title  becomes  a  res 
judicata  as  between  the  parties  to  the  suit,  although 
it  may  have  the  effect  of  determining  the  title 
to  an  estate  or  estates  the  value  of  which  exceeds 
the  jurisdiction  of  the  Conrt  in  which  the  suit 
was  instituted.  Per  Whitb,  J,—  In  considering,  on 
the  hearing  of  an  appeal^  the  competency  of  a  Court 
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lor  the  parpose  of  deciding  upon  a  question  of  rM 
judicata,  the  powers  of  the  Court  in  which  the  suit 
wftf  instituted,  and  not  those  of  the  Court  in  which 
the  suit  was  decided  on  appeal,  must  be  looked  to. 

TOPOKIBBXB     DhIBJ     GiB     GOSADT     V,    SBBBPUITT 

[I.  L.  IL»  6  Calo.»  882 :  6  C.  Ij.  B,,  806 

472. Civil  Procedure 

Code,  1882,  »,  13 — Decree  of  competent  Courtn^ln 
1875  P  sued  in  Munsif's  Court  to  eject  a  tenant 
from  a  house  and  to  recover  arrears  of  rent,  i^  in- 
tervened and  claimed  the  house  under  a  deed  of  gift. 
The  value- of  the  property  comprised  in  the  deed 
of  gift  exceeded  the  limit  of  the  pecuniary  jurisdiction 
of  the  Hunsifs  Court.  The  suit  was  dismissed, 
but  on  appeal  the  claim  of  5  under  the  deed  of  gift 
was  adjudicated  upon  and  rejected,  and  P  obtained  a 
decree  for  the  laud.  In  1882  iS  sued  P  to  recover 
all  the  property  comprised  in  the  deed  of  gift. 
Held  that  8  was  estopped  by  the  decree  in  the 
former  suit  from  claiming  the  house.  It  was  con- 
tended by  P  that  the  deed  of  gift  was  invalid. 
Held  that,  as  to  validity  of  the  deed  of  gift,  the 
decree  of  the  Munsifs  Court  was  not  the  decree  of  a 
competent  Court  within  the  meaning  of  s.  18  of 
the  Code  of  Civil  Frocedurcj  1^82,  and  therefore 
that  i^  was  not  estopped  from  showing  that  the 
deed  was  valid  and  claiming  the  rest  of  the  property 
comprised  therein.    Pathuka  e.  Saldcahka 

[I.  Ii.  B.,  8  Mad.,  88 

478. Jurisdiotion  of  Court  at 

time  suit  is  hvoughX—Dedition  of  Muneif^ 
Ciril  Procedure  Code,  18H2,  s.  13— In  a  suit  for 
malikana  the  issue  between  the  parties  substantially 
raises  the  question  of  the  proprietary  ^ght  to  the 
estate  in  respect  of  which  the  malikana  is  claimed ; 
and  when  the  question  of  the  proprietary  right  has 
been  decided  in  a  previous  suit  between  the  same 
parties,  a  subsequent  suit  for  malikana  will  be  barred 
as  res  judicata.  ^The  fact  that  the  previous  suit  had 
been  brought  in  a  Munsif's  Court,  whereas  the 
present  suit  was  brought  before  a  Subordinate  Judge, 
did  not  affect  the  question,  inasmuch  ns  the  property 
was  the  same,  and  it  was  not  shown  that  the  present 
suit,  if  brought  in  1860,  would  not  have  been  within 
the  jurisdiction  of  the  Munsif,  nor  was  it  alleged 
that  the  suit  in  1860  was  beyond  his  jurisdiction.  In 
s.  13  of  Act  XIV  of  1882  the  words  "In  a  Court 
of  jurisdiction  competent  to  try  such  subsequent 
suit "  refer  to  the  jurisdiction  of  the  Court  at  the 
time  the  first  suit  is  brought.  Thus,  when  the  first 
suit  is  within  the  jurisdiction  of  a  Hunsif,  and  the 
subsequent  suit,  by  reason  of  an  increase  in  value  of 
the  property,  is  beyond  his  jurisdiction,  such  subse- 
quent suit  would  nevertheless  be  barred,  inasmuch  as, 
if  the  subsequent  suit  had  been  brought  at  the  time 
when  the  tirst  suit  was  brought,  the  Munsif  would 
have  been  competent  to  try  it.  GoFi  I^ATH  Chobby 
V.  Bhugwat  Pbbshap   .    I.  L.  B.,  10  Calc.,  697 


474. 


Decision  of  Deputy  Col- 


lector—Cm7  Procedure  Code,  2882,  *.  18— 
Meaniug  of  the  worde  "  Court  of  juriediction  com- 
peteut  to  try  eueh  tuheequent  eutt," — The  words  of 
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8.  18  of  the  Civil  Procedure  Code,  «fai  a  Cgait 
of  jurisdiction  competent  to  try  such  sabsequsi 
suit,"  refer  to  the  jurisdiction  of  the  Coort  at  tk 
time  when  the  first  suit  was  brought.  Wist 
therefore  a  suit  was  brought  and  decided  in  1867 
in  the  Court  of  a  Deputy  Collector,  that  Onui  ban; 
at  the  time  of  suit  the  only  Court  competent  ti 
try  suits  of  the  natbre  of  the  one  brought,  tsi 
subsequently  a  second  suit,  regarding  the  nine  sabjeff 
and  between  some  of  the  same  parties  and  there- 
presintatives  of  others,  was  brought  in  1881  in tk 
Court  of  a  Munnf,  which  latter  suit,  if  it  hsd  b<es 
brought  in  1867,  would  have  been  cognizable  br  t 
Deputy  Collector  alone,~^0/i;  that  the  dedfioa%f 
the  Deputy  Collector  was  a  bar  to  the  sccood  «iii 
under  s.  18  of  the  Civil  Procedure  Code.  'Ha 
principle  m  Oopinath  Chohey  v.  Bhaghwat  PerM 
L  i,  B.,  10  Calc,  697,  approved.  RuoHUEiH 
Panjah  V,  Issttb  Chitbdbb  Chowdhbt 

[I.I<.B.,llCale.,lS3 

475. Former  judgnuent  in  Coort 

without  jurisdiotion—  Property  titmaU  «/  e/ 
jurisdiction,  —  Held  that  the  judgment  of  t^ 
Lucknpw  Civil  Court,  in  a  suit  for  property  jito^ 
within  the  jurisdiction  of  that  Conrt,  was  oobtf 
to  a  subsequent  suit  in  respect  to  property  steitt 
at  Allahabad.  There  was  no  splitting  of  the  diA 
inasmuch  as  the  former  suit  was  for  tiie  eotire  pR- 
perty  situate  in  liUcknow  and  Allahabad,  tbcsp 
leave  was  not  obtained  to  sue  in  the  Lucknow  Co3!t. 
Thaboob  Pbbshad  r.  Ealtka  Pbbshad 

[SAgrs,l(H 

476. Property   situate  out  d 

jurisdiction— iS«i^/or  land,- A  brought*  mitJ= 
the  Court  of  S  against  B  for  certain  land  aa  being  ^ 
accretion  to  an  estate  in  tho-  district  cf  ^-  } 
claimed  it  as  being  part  of  his  estate  in  the  dJi^'^ 
of  G,  to  which  district  he  allied  the  land  \a^,  i^ 
a  former  decision,  been  found  to  bekmg.  The  Co^ 
of  S  held  that  the  land  was  an  accretion  to  £) 
estate  in  the  district  of  8.  In  a  subsequent  f^^ 
brought  by  B  in  the  Court  of  G  against  A  ft>r^* 
land  to  which  the  subject  of  the  former  snit  ^ 
been  found  to  be  an  accretion,— JETs/tf  that  the  bo^ 
ing  in  the  former  suit  necessarily  «decided  thst  tv 
land  claimed  by  B  was  in  the  district  of  S,  tot 
therefore  that  the  Court  of  G,  under  Act  VlH  e 
1869,  s.  14,  had  no  jurisdiction.  Pahaxwih  SijaB 
r.  Mahessttb  Bubsh  Singh 

[12  B.  L.  XL,  P.  C,  881:18  W. 


477. 


Decree  in  claim  for  rent- 


— Subsequent  suit  to  remove  atiaokment  J>tn^'* 
hy  Court  without  jurisdiction,— Where  s  Oj^ 
without  jurisdiction,  decreed  a  claim  by  a  Isndhol^ 
for  arrears  of  enhanced  rent,  and  the  tensnt  io»| 
quently  sued  to  remove  an  attachment  hsspd  on  tv 
decree,  it  was  held  that  the  decree  could  iwj< 
regarded  as  binding  on  the  parties,  and  the  aN<f* 
suit  should  have  been  tried  and  disposed  of  on  ^  < 
merits.    Kalea  Pabshad  v.  Kavhaya  SxhoJV 

[7ir.w..«* 


.^-^ 
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478. Ck>urt  of  Bajah  of  Indepen- 
dent Tipperah.— The  Court  of  the  Bajah  of  Inde- 
pendent Tipperah  wu  not  a  competent  Conrt  within 
the  meaning  of  s.  2,  Act  VIII  of  1859.  Uahoiibb 
Abmbd  v.  Alibttb  Oazbs    .         .    fO  W.  iL»  S87 

479. 


CMl  Procedure 
Code,  1859,  s.  S—Compelent  CoMrt.^T\ie  Tipperah 
BajiJi's  Court  was  a  Court  of  competent  jurisdiction 
withm  the  meaning  of  a.  2,  Act  VIII  of  1859. 
A  decision  given  there  bars  a  fresh  suit  in  respect  of 
the  same  matter  in  a  British  Court.  KosHOO  Bibbb 
V.  Bam  Makioko  Dky     .   6  W.  B,,  Civ.  Bef.,  81 

480. Agent  to  Qovemor  General, 


Court  of— Beng,  Reg.  ZIII  of  1888,  t.  9— Order 
of  Agent  previoue  io  the  Segulation, — By  Begula- 
tion  XIII  of  1833,  s.  2,  the  Courts  of  Dewauny 
Adawlut  of  Zillahs  Bamghur  and  Jungle  Mehals 
were  abolished.  By  the  4th  section  the  administra- 
tion of  civil  and  criminal  justice  was  vested  in 
an  officer  appointed  by  the  Governor  General  in 
Council,  to  be  denominated  Agent  to  the  Governor 
General.  By  the  5th  section  authority  was  conferred 
on  the  Governor  General  to  determine  in  Council, 
inter  alid,  "  to  what  extent  the  decision  of  the  Agent 
in  civil  suits  shall  be  final."  In  1834,  by  an  order  of 
the  Governor  General,  it  was  ordered  that  no  appeal 
should  lie  from  the  orders  of  the  Agent  to  the  Sudder 
Court.  Held  that  an  order  of  an  Agent  within  the 
districts  to  which  the  Begulation  applied,  made  pre- 
vious to  the  passing  of  the  Begulation,  declaring 
^  to  be  the  rightful  heir  of  B,  was  not  affected 
by  the  Begulation,  and  was  not  judicial  in  its  nature ; 
and  that  therefore,  in  a  subsequent  suit  relating  to 
the  inheritance  to  the  same  property,  the  heir  of  A 
could  not  set  up  the  order  as  conclusive.    Bikodb 

EOOMABBB  V,  PUBDHAN  GOPAL 

[KarBh.,  80 :  W.  R.,  F.  B.,  26 : 1  Hay.  148 


481. 


Joint  contraot—XtaitVtVy  of 


partners  —  Joint  liability  —  Judgment  recovered 
against  one  partner — Judgment  of  a  foreign  Court 
—Civil  Procedure  Code  (Act  XlVof  1882J,  t#.  18 
and  14 — Consent  decree, — The  defendants  were  part- 
ners trading  in  the  name  of  Vishnuram  Gopinath  and 
Company.  On  6th  J  uly  1895,  at  Ahmedabad  the  first 
defendant  borrowed  from  the  plaintifF,  for  the  pur- 
poses of  the  partnership  business,  a  sum  of  B  10,000 
and  passed  a  khata  in  the  name  of  his  firm.  On 
26th  April  1896,  at  Baroda  he  passed  another  agree- 
ment to  plaintiff,  under  which  the  plaintiif  was  to 
recover  the  debt  due  to  him  from  the  partners  jointly 
and  Beverally.  On  2nd  October  1896,  plaintiff 
obtained  a  decree  on  an  award  against  the  first  defen- 
dant in  the  Civil  Court  at  Baroda  for  B18,909-4-0, 
and  in  execution  of  this  decree  he  recovered  a 
sum  of  fi7,C00.  In  1897  plamtiff  filed  this  suit 
in  the  Court  of  the  First  Class  Subordinate  Judge  at 
Ahmedabad  to  recover  the  balance,  vie.,  R6,90^-0, 
from  all  the  partners  (defendants  Nos.  1  to  8). 
Defendants  Nos.  6  to  8  resided  in  Baroda  territory, 
the  rest  in  British  India.  Defendants  Kos.  2,  8,  and 
4  defended  the  suit.-  The  rest  did  not  appear.  The 
Subor^tinate  Judge  dismissed  the  suit,  holding,  on  the 
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authority  of  King  y.  ffoare,  18  M,  f  W.,194,  that 
the  judgment  of  the  Baroda  Court  against  one  partner 
(the  first  defendant)  was  a  bar  to  a  fresh  suit  against 
the  other  partncfv  on  the  same  cause  of  action.  The 
plaintifi?  appealed  to  the  High  Court.  Held  that  the 
principle  of  Eing  v.  Scare  did  not  apply,  and  that  the 
suit  was  not  barred.  The  Baroda  Court  had  no  j urisdio- 
tion  over  the  defendants,  who  were  British  subjecta 
residing  in  British  territory.  The  judgment  of  the 
Baroda  Court  was  therefore  no  bnr  to  the  present  suit 
under  s.  14  of  the  Code  of  Civil  Procedure.  Lasbhhin 
Shabkab  Dbyshankab  v.  Vishnubak 

[I.  li.  B.»  24  Bom.,  77 

482. Foreign  Cauit— Judgment 

of  a  Native  Court— Civil  Procedure  Code  fAct 
XI F  of  1882J,  9,  18,  expl,  VI— Meaning  of  the 
worde  **  a  Court  of  juriediction  competent  to  trg 
eueh  subeequent  suit,"— The  words  in  s.  13  of  the 
Code  of  Civil  Procedure  (Act  XIV  of  1882),  "  a  Court 
of  jurisdiction  competent  to  try  such  subsequent 
suit,"  mean  a  Court  having  concurrent  jurisdiction 
with  the  Court  trying  the  subsequent  suit,  whether  as 
regards  the  pecuniary  limit  of  its  jurisdiction,  or 
the  subject-matter  of  the  suit,  to  try  it  with  con- 
clusive effect.  Beading  expl.  VI  with  the  earlier 
part  of  s.  13,  the  term  <'  Court  of  competent  juris- 
diction"  includes  a  foreign  competent  Court.  The 
plaintiff  sued  as  the  adopted  son  of  O  to  recover 
certain  property  in  British  territory.  The  defen- 
dants disputed  the  plaintiff's  adoption.  The  plain- 
tiff relied  on  a  decree  of  a  Kative  Court  which 
he  liaii  obtained  against  defendant  Ko.  2  in  a  suit 
for  possession  of  certain  other  property  belonging 
to  O  and  situate  within  the  territorial  jurisdiction 
of  the  Native  Court.  In  that  suit  the  question 
of  plaintiff's  adoption  had  been  raised  and  decided 
in  plaintiff's  favour.  In  the  present  suit  both 
the  lower  Courts,  without  attaching  any  weight 
to  this  decree  of  the  Native  Court,  held  that  the 
plaintiff's  adoption  was  not  proved,  and  dismissed 
the  suit.  Beldy  on  second  appeal  that  the  question 
of  plaintiff's  adoption  was  ree  judicata  as  between 
him  and  defendant  No.  2,  the  judgment  of  the 
Native  Court  being  one  on  the  merits  and  conclusive 
between  the  parties  within  the  territory  of  the 
Native  State.    Bababhat  r.  Nabhabbhat 

[I.  li.  B.»  13  Bom.»  824 


48a 


Pecuniary   valuation   of 


BUit— Ctvi7  Procedure  Code,  s,  18,— A  suit  for  two 
declarations  filed  in  a  Subordinate  Court  was  valued 
by  the  plaintiffs  at  a  sum  in  excess  of  the  pecuniary 
jurisdiction  of  the  District  Muosif.  It  was  pleaded 
that  the  matter  in  dispute  was  res  judicata  by 
reason  of  decrees  passed  in  District  Munsifs'  Courts. 
No  objection  was  take^  in  the  Subordinate  Court  to 
the  valuation  of  the  suit.  Meld  that  the  plea  of 
res  judicata  failed.     Qaitapati  v.  Chathv 

[I.L.R,  12  Mad.»22a 


484. 


IPinaUty    of    order— Civil 


Procedure  Code,  1682,  9,  244,—S  S  brought  a  suit 
under  a  mortgage-bond,  making  M  S,h  subsequent  in- 
cumbrancer, a  defendant,  and  obtained  a  decree  for 
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ft  Bale  of  the  whole  of  the  mortgaged  premiseB. 
After  the  decree,  a  oompromise  wae  effected  between 
all  the  partieSy  with  the  exception  of  R  S,  hy  the 
terms  of  which,  in  consideration  of  the  judgment-deb- 
torg  (mortgagors)  undertaking  to  do  certain  acts,  S  8 
promised  to  execute  his  decree  against  only  a  3  annas 
12  dams  share  of  the  mortgaged  premises.  The  judg- 
ment-debtors (mortgagors)  having  failed  to  carry  out 
the  compromise,  S  S  applied  for  a  sale  of  the  whole  of 
the  mortgaged  premises,  but  on  the  petition  of 
is  8  setting  out  the  terms  of  the  compromise  to  which 
he  was  no  party,  the  Subordinate  Judge,  by  an  order 
of  the  7th  September  1885,  held  that  under  the 
agreement  8  8  was  ^titled  to  sell  only  a  3  annas  12 
dams  share  of  the  m^gaged  premises,  which  was  ac- 
cordingly directed  to  be  sold:  That  order  was  not 
appealed  against,  but  subsequently  in  March  1886 
8  8  made  a  fresh  application  for  a  sale  of  the 
remainder  of  the  premises,  £  jS  objecting.  Meld 
that  the  order  of  the  7th  September  war  one  which 
the  Court  was  competent  to  make  under  s.  244  of  the 
Code  of  CivU  Procedure  and  by  reason  of  that  order 
not  being  appealed  it  .became  final.  Basudbo  Na- 
BAm  Singh  v.  Sbolojt  Singh 

[L  Ii.  B.»  14  CalCy  640 


486. 


Separate    suit     on     dis- 


allowance  of  objeotion  to  execution — Evidence 
Act,  8.  44, — In  execution  of  decree  the  defendant, 
who  was  sued  as  the  representative'  of  her  deceased 
brother,  objected  under  s.  244  of  the  Code  of  Ciril 
Procedure  to  the  attachment  of  certain  lands  to 
which  she  set  up  independent  title.  The  objection 
was  disallowed,  and  the  land  was  sold.  She  then 
sued  the  execution-purchaser  to  set  aside  th*'  Court- 
sale,  and  obtained  a  decree,  against  which  no  appeal 
was  preferred.  She  now  sued  for  possession.  Seld 
that,  as  against  the  execution-purcluser,  the  decree  in 
the  former  suit  was  rea  judicata  and  therefore  final. 
Per  Cur» — The  words  "not  competent"  in  s.  44  of 
the  Evidence  Act  refer  to  a  Court  acting  without 
jurisdiction.    KBTTiLAmcA  r.  Kblafpak 

[I.  Ii.  B..  12  Mad.,  228 


486.- 


—  *'  Court  of  competent  juris- 


diotion  "— CtvtZ  Procedure  Code,  «».  18,98,103- 
Landlord  and  tenant — Suit  for  damage*  against 
leeeor — Joinder  of  one  of  two  eo^leteeee  at  de» 
fendant — 8uit  dienUteed  against  such  lessee, — 
In  1883  A*  the  trustee  of  a  certain  charity,  exe- 
cuted in  favour  of  X  and  T  an  agricultural  lease  for 
nine  years  and  delivered  over  possession  of  the  lands 
comprised  in  it,  being  part  of  the  trust  property. 
The  lease  contained  a  provision  that  it  should  be 
cancelled  on  default  being  made  in  payment  of  the 
rent  and  kist,  and  it  contained  no  express  covenant 
for  quiet  enjoyment.  In  1887  default  was  made  in 
payment  .of  the  rent  and  kist.  A  thereupon  cancelled 
the  lease  and  sued  X  and  F  in  a  subordinate  Court 
and  obtained  a  decree  for  the  arrear,  the  total  amount 
of  his  claim  being  fi2,807.  In  that  suit  X  alleged 
that  T  was  merely  a  name  lender  for  A,  who  desired 
to  benefit  himself  at  the  expense  of  the  charity,  and 
also  that  certain  raiyats  setting  up  a  fitlse  claim  had 
evicted  X  from  the  lands  demised  at  the  instigation 
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of  A,  who  had  subsequently  sought  unsacoeaa- 
fully  to  obtain  further  advantages  for  himself.  The 
Subordinate  Judge  framed  an  .issue  on  each  of  these 
allegations  and  recorded  findings  in  the  negative.  In 
the  same  year  ^  filed  a  soit  for  damages  for  breach 
of  contract  against  A  and  Y  in  the  High  Court,  r^ 
peating  in  his  plaint  the  above  allegatiODS.  \llien 
that  suit  came  on  for  hearing,  it  was  dismissed  for 
default,  Y  being  the  only  puty  who  appeared.  JT 
now  sued  A  again  on  the  same  cause  of  actaon, 
making  the  same  allegations.  }*  was  subsequently 
brought  on  to  the  record  as  being  a  necessary  party 
to  the  suit,  being  joined  as  second  defendant,  but  he 
applied  to  be  and  was  struck  off  the  record  on  the 

Sound  that  the  dismissal  of  the  former  suit  in  the 
igh  Court  was  final  as  against  lum.  Held  that  the 
matters  put  in  issue  in  the  subordinate  Court  were 
not  res  judicata  by  reason  of  the  decision  of  that 
Court ;  and  that  the  plaint  disclosed  a  good  cause  of 
action  against  the  leasor.  Vithiuvga  Padatachi 
V.  Vithil£nq-a  Mudau     .   I.  L.  B.,  16  MadL,  HI 

487.  Ctitt7  Procedure 

Code  (Act  X  of  1877),  ss,  18,  4BB- Suit  against 
a  Sovereign  Prince. — A  suit  for  a  dedaratiaa 
of  the  title  of  the  plaintiffs'  tarwad  to  certain  land 
was  filed  in  a  District  Court  agunst  the  Maharaja 
of  Cochin  and  others,  inclading  the  trnstees  of  a 
devasom.  It  appeared  that  the  same  land  was  the 
subject  of  a  suit  instituted  in  a  sfibordinate  Court 
on  the  6th  August  1^77,  to  which  the  representa- 
tives of  both  the  plaintiffs'  tarwad  and  the  devasom 
were  parties,  and  that  the  land  was  then  found  to  be 
the  property  of  the  devasom,  and  a  decree  was  passed 
accordingly.  It  was  contended  that  the  present 
claim  was  not  res  judicata  by  reason  of  that  decree* 
because,  under  the  provisions  of  Act  X  of  1877, 
s.  433,  which  came  into  operation  during  the  pendency 
of  that  suit,  no  Sovereign  Prince  could  be  sued 
in  any  Court  subordinate  to  a  District  Court,  and  the 
Court  which  passed  that  decree  was  not  therefore  "  a 
Court  of  jurisdiction  competent  to  try "  the  present 
suit  withm  the  meaning  of  Civil  Procedure  Code, 
s.  13.  Held  that,  although  these  words  must  be 
•taken  to  refer  to  the  jurisdiction  of  the  Court  at  the 
time  the  suit  was  heard  and  determined,  yet  the  pre- 
sent claim  was  res  judicata,  since  the  tiUe  to  the 
land  was  a  matter  iu  issue  within  the  cognisance.of 
the  Subordinate  Judge  and  was  adjudicated  on  by 
him.    KuNJi  Ahma  v.  Bakak  Mbkoh 

[L  Ii.  R.,  16  Had^  484 

488.  — ; Valuation     of 

suit — Munsif,  Jurisdiction  of— Evidence  Act,  s.  A 
—  Power  of  guardian  to  alienate  land-^Compromiee 
of  litigation. — In  18^2  the  daughter  of  a  deceased 
Hindu  brought  s  suit  in  the  Court  of  a  District  If  unsif 
for  a  declaration  that  the  defendant  was  not  the  adopted 
son  of  her  father  (deceased)  as  he  claimed  to  be. 
It  was  found  that  the  alleged  adoption  was  valldj 
and  the  suit  was  dismissed.  The  then  defendant  now 
brought  in  1889  a  suit  in  the  same  Court  to  recover 
possession  of  land  from  the  then  plaintiff  alleging 
that  it  had  been  wrongfully  transferred  to  her  by 
way  of  gift  by  his  adoptive  mother.     The  defenduit 
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ded  tlie  adoption  and  aMerted  that  the  transfer  wat 
lid  as  baving  taken  place  in  accordance  with  an 
.-angexnent  made  by  her  father  in  his  lifetime.  It 
kS  admitted  that  the  yalne  of  the  whole  property,  to 
iicb  the  plaintiff  was  entitled  by  virtue  of  hisadop* 
>ii,  if  it  was  a  valid  adoption,  exceeded  BS16(K).  The 
>xirt  of  first  appeal  held  that  the  question  of  the  adop- 
on  was  not  re*  Judicata,  and  observed  that  the  trans- 
T  to  tbe  defendant  was  apparently  made  to  induce  her 
i  abandon  ber  litigation  as  to  the  adoption.  Beld  that 
le  defendant  was  not  at  liberty  to  question  the 
laintiff 's  adoption,  that  matter  being  res  judicata, 
nd  that  tbe  Court  should  try  whether  the  transfer 
rskB  made  bond  fide  by  the  plaintiff's  mother  as  his 
;uardian  for  bis  benefit.  YsBXATABAaHAVA  v.  Bak- 
>Ai£MA  .     I.  Ii.  IL»  16  Mad.,  408 


— Deeieion  in  suit 

yf  the  nature  of  Small  Cause  suit, — Decisions  in 
previous  suits  which  were  in  the  nature  of  Small 
Cause  suits,  and  in  which  there  was  no  right  of  second 
appeal,  held  not  to  operate  as  res  Judicata,  Bhola- 
hhai  V.  Adesang,  I.  X.  £„  9  Bom,,  75,  followed. 
GoTisD  r.  DHOiTDBASAy  .  L  Ii.  B.,  16  Bom. 9 104 


490. 


■Munsif,  Jurisdic' 


Hon  ot — Resistance  to  execution  of  decree  for  pos' 
session —  Civil    Procedure  Code,  ss.  13,  551.— The 
pluntiff,  having  obtained  a  decree  for  possession  of 
certain  land,  applied  for  execution  by  delivery  of  pos- 
session ;  whereupon  a  tbird  party  filed  an  objection  in 
the  Munsifs  Court  tbnt  he  held  a  prior  decree  for 
possession  of  the  same  land,  and  tbat  therefore  the 
plaintiff's  decree  could  not  be  executed,  'i'his  objection 
was  allowed,  and  the  plaintiff  then  sued  for  establish- 
ment of  his  right  to  possession  of  the  land  jointly 
with   the    objector,  making  the  former  judgment- 
debtor  and  the  objector  defendants  to  the  suit.      The 
Subordinate    Judge  in  first  appeal  held  that  the 
Munsif  had  acted  under  s.  831  of  the  Code,  and  apply- 
ing 8. 18  of  the  Code  dismissed  the  suit.    Beld  on  ap- 
peal that  under  the  circumstances  tbe  Munsif  had 
no  jurisdiction  to  act  under  s.  881,  and  therefore  his 
order  was  not  a  res  Judicata  in  the  proceedings.  Maha- 
BiB  Fbasad  r.  Pabha     •       I.  L.  B..  14  All.,  417 


491. 


Suit  by  a  uralan 


against  an  agent  of  a  devasom — Eepudiation  of 
agency -Civil  Procedure  Code  (Act  XIV  of  1882J, 
s.  13— Munsif,  Jurisdiction  of, — In  1878  a  predeces- 
sor of  the  plaintiff  claiming  to  be  the  unila  of  a 
devasom  brought  a  suit  in  a  District  Munsif's  Court 
against  the  present  defendant,  whom  he  alleged  to  be 
an  agent  to  the  devasom,  and  the  defendant  disputed 
the  uraima  right  of  the  plaintiff  and  denied  that  he 
had  been  appointed  agent  as  alleged.    Issues  as  to 
both  of  these  matters  were  decided  in  favour  of  the 
defendant,  and  the  suit  was  dismissed  in  1874.     A 
suit  was  now  brought  in  1890  for  a  declaration  of 
the  pluntiif s  title  as  uralan,  and  to  recover  from 
tbe  defendant  as  such  agent  property  of  a  value 
wHch  exceeded  the  pecuniary  limits  of  the  juris- 
diction of  a  District  Munsif,  the  suit  being  there- 
fore instituted  in  the  Subordinate  Judge's  Court. 
iSm&Ie— The  decision   in   the  prior   suit  did  not 
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constitute  a  bar  to  the  present  suit  on  the  ground 
of  res  Judicata.    SajtkabAH  v.  Kbishva 

[L  Ii.  B.,  16  Mad.,  466 


492. 


Civil  Procs' 


dure  Code,  ss,  18  (ind  48— Suit  by  mortgagee  for 
personal  remedy  in  one  Court — Subsequnt  suit 
against  mortgaged  property  in  another  Court — 
Latter  suit  not  within  Jurisdiction  of  former  Court 
—  Munsif,  Jurisdiction  of—  Transfer  of  Property 
Act,  s,  99, — A  bond,  whereby  certain  immoveable 
property  was  hypothecated  as  security  for  a  debt, 
was  executed  at  the  place  of  residence  of  the  obligor, 
which  was  within  the  jurisdiction  of  a  Court  otber 
than  that  within  the  junsdiction  of  which  the  property 
hypothecated  was  situate.  The  obligee  brought  a 
suit  in  the  former  Court  to  recover  the  principal  and 
interest  due  on  the  bond  against  the  obligor  personally, 
on  the  covenant  to  pay  contained  in  the  bond, 
and  prayed  also  for  sale  of  the  property  hypothe- 
cated. That  Court  dismissed  that  suit  so  far  as 
it  related  to  the  property,  and  also  so  far  as  the 
daim  for  principal  was  concerned,  bet  awarded  the 
plaintiff  the  interest  claimed  against  the  defen- 
dant personally.  Subsequently  the  obligee  brought 
a  suit  in  the  Court  within  the  jurisdiction  of  wluch 
the  property  was  situate  for  recovery  of  the  principal 
money  due  on  the  bond  by  sale  of  the  hypothecated 
property.  Reld  that  the  latter  suit  was  not  barred 
by  reason  of  the  former  suit,  either  under  s.  18  or 
under  s.  48  of  the  Civil  Procedure  Code.  Narabi  k  ga 
Bait  v.  Vbitkatavabayaha 

[L  Ii.  R.,  16  Mad.,  481 


498. 


-    Civil    Proce' 


dure  Code  (1882),  s,  id— The  term  *< competent 
jurisdiction"  in  s.  18  of  the  Civil  Procedure  Code  has 
regard  to  the  pecuniary  limit  as  well  as  to  the  subject* 
matter.  There  is  no  authority  for  the  general 
proposition  that  the  competency  of  one  Court  as 
compared  with  another  is  affected  by  the  circum- 
stance that  in  the  one  case  an  appeal  lies  in  the  first 
instance  to  the  District  Court  and  in  the  other 
directly  to  the  High  Court.  Misir  Maghobardial 
V.  iikeo  Buksh  Singh,  I.  X.  M.,  9  Calc,  489, 
cited  and  followed.  Vithilinga  Padayachi  v. 
Fithilinga  Mudali,  I.  X.  M.,  15  Mad,,  111,  qualified. 
SUBBAMUAL  V.  HUDDLBSTON 

[L  Ii.  R.,  17  Mad.,  278 


484. 


Civil    Proce^ 


dure  Code  (1882),  s,  18—"  Court  of  jurisdiction 
competent  to  try  such  subsequent  suit,"^  The  words 
"  a  Court  of  jurisdiction  competent  to  try,"  as  used 
in  s.  18  of  the  Code  of  Civil  Procedure,  mean  a  Court 
having  jurisdiction  not  only  as  to  the  nature,  but  also 
as  to  the  amount  of  the  suit.  Misir  Baghohar 
Dial  V.  Sheo  Bakhsh  Sinah,  L  L,  B„9  Calc,  489  : 
X.  B„  9  I,  A.,  197,  referred  to.  Habsu  v.  Bam 
KuHABSivGhH  .    I.  Ii.  B.,  16  All.,  188 


496. 


Civil    Proce- 


dure Code  (1882),  s,  18— Jurisdiction  of  Munsif  ,— 
Defendants,  against  whom  the  District  Munsif  had 
wrongly  pass^  a  decree  in  1877    in  a  suit  in  a 
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mmtgage  of  certain  land,  were  held  to  be  not  pre- 
clude from  the  right  to  have  their  shares  in  the  land 
exonerated  in  a  sabsequent  suit  relating  to  the  same 
mortgage  which  the  District  Munsif  has  no  jnris- 
£ction  to  try.    Badi  Bibi  Sahibal  v.  Sahi  Pillai 

[L  L.  B.,  18  Mad,  267 


496. 


Civil  Proeednre 


Code  C1882J,  e.  id.— In  a  snit  for  arrears  of  rent 
bronght  against  ^  in  a  Munsif  s  Court,  B  intervened 
as  a  defendant*  allegiog  that  he,  and  not  A,  was  the 
true  tenant  in  possession.  B  succeeded  in  the  first 
Court,  but  on  appeal  it  was  decided  that  B  had  no 
right  in  or  possession  of  the  tenure.  In  a  second  suit 
for  arrears  of  rent  brought  agaiost  A,  the  tenure  was 
sold  in  execution  of  decree,  and  the  landlords 
purchased  and  took  possessioa  of  it.  B  brought  the 
present  suit  (valued  at  more  than  H1,000)  in  the 
Court  of  the  Subordinate  Judge  for  declaration  of 
his  right  and  recovery  of  possession.  The  lower 
Court  of  appeal  held  that  the  decision  in  the 
former  suit,  in  which  B  intervened,  operated  as 
ree  judiotita  upon  the  question  of  title  raised  in 
the  present  suit,  and  in  support  of  that  decision 
it  was  contended  that  the  w<nrd  "suit"  in  s.  18 
of  the  Civil  Procedure  Code  included  an  appeal, 
and  that,  as  the  District  Judge  who  tried  the 
appeal  in  the  former  suit  had  jurisdiction  to  try 
the  present  suit  and  it  was  the  decision  of  that 
Court  which  was  pleaded  in  bar,  the  defence  on 
the  g^und  of  re*  judicata  was  good  and  valid. 
Seld  that  the  contention  was  r.ot  right,  and  the 
present  suit  was  not  barred  by  res  judicata,  the 
former  suit  having  been  brought  in  a  Court  which 
was  not  a  Court  of  jurisdiction  competent  to  try 
the  present  suit.  Bun  Bahadur  Sin^h  v.  Lucho 
Koer,  I.  L.  tf.,  11  Caic,  SOI  .•  L,  R„  12  L  A.,  23, 
followed.  Misir  Raghobardial  v.  Sheo  BaJcsh 
Singh,  I.  L.  B.,  9  Calc,  439  :  L.  5.,  9  L  A„  197; 
Toponidhee  Dhirj  Oir  Gosain  v.  Sreeputty  Sahanee, 
I,  L,  B.,  6  Calc.^  832 ;  Pathuma  v.  Salifnamma,  I* 
L,  B.y  8  Mad,,  83,  referred  to.  Bhabasi  Las 
Chowdhbt  v.  Sabat  Chundeb  Dabs 

[I.  X..  B.,  23  Calo.,  416 

497.  Code  of  Civil 

Procedure  (Act  XIV  oj  1882 J,  *.  IS—Ietue 
decided  in  a  previoue  suit  not  subject  to  second 
appeal — Same  issue  raised  in  a  subsequent  suit 
nAject  to  appeal, — In  a  previous  suit  for  rent 
▼alued  at  less  than  filOO  by  the  plaintiff  against*  the 
defendants  one  of  the  questions  raised  was,  in  how 
many  instalments  the  rent  was  payable,  and  it  was 
held  that  it  was  not  payable  in  instalments.  In 
a  subsequent  suit  for  rent  valued  at  more  than  filOO 
between  the  same  parties,  the  question  of  instalment 
was  again  raised,  as  the  plaintiffs  claimed  the  rent  to 
be  payable  in  four  instalment i.  The  defendants  inter 
alid  pleaded  that  the  question  as  to  instalment  was 
barred  as  res  judicata.  The  Munsif  held  that  it  was 
BO  barred.  On  appeal  the  Subordinate  Judge 
reversed  the  decision  of  the  Munsif.  On  a  second 
appeal  to  the  High  Court, —  Held  that  the  judgment 
in  the  previous  suit  operated  as  res  judicata,  notwith- 
standing that  no  second  appeal  was  allowed  by  law  in 
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that  suit.  ViaHinga  Padayaehi  v.  VitAUiafe 
Mudalf,  L  L,  B„  15  Mad.,  Ill,  and  Bhola  Bhei 
V.  Adesang,  I,  L.  B„  9  Bom.,  78,  dissented  tarn. 
Misir  Raghobardial  v.  Sheo  Bukeh  Singh,  I,  L  JL, 
9  CalCy  439  :  L,  B.,  9  I  A  ,  9T  i  Sdun  v.  Beehu*, 
8  W.  R.,  176,  distinguished.  David  v.  tfrui 
Chunder  Quha,  I.  L.  B.,  9  Calc.^  183,  referred  to. 
Bai  Chaban  Ghosb  v.  KxmVD  Mohitk  Dm 
Chowdhbt  .       I.  Ij.  B»,  26  Gala,  571 

[2C.W,N.,aW 

{b)  Small  Cattbb  Coitbt  Casbs. 

498.        -  Question  of  titie-l>«^« 

of  Small  Cause  Court. — A  decree  passed  in  s 
suit  in  Small  Cause  Court  in  which  a  question  of 
title  is  incidentally  dealt  with  is  not  a  bar  to  a  nil 
for  a  general  declaration  of  title.      KhakdV  taUI> 

EbBU  v.  TATIA  TALAD  VlTHOBA 

[8  Bom.,  A.  C,  S3 

499. Suitjor  reni  <J 

the  nature  cognizable  m  a  Small  Cause  Court— 
Deierminaiion  of  title.— The  incidental  determin*- 
tion  of  an  issue  of  title  in  a  suit  for  rent  of  the  nstoi* 
cognizable  in  a  Court  of  Small  Causes  does  not  fiusUj 
estop  the  parties  to  such  suit  from  raising  the  mjee 
issue  in,a  suit  brought  to  try  the  title.  Ivayat  Kb^ 
V.  Bahmat  Bibi  .  .  I.  K  B.,  2  AIL,  97 

Chundeb  Nabain  Mozooscdab  r.  PBiTHAsr5j 
ASBUM laW.BfSW 

600.       •       -     Civil  Proeedvn 

Code,  1877,  s.  13 -Question  of  title. -Per  ]^^^ 
J^.— The  decree  of  a  Small  Cause  Court  in  s  oie 
where  a  question  of  title  is  raised  incidentally  ^ 
no  bar  to  a  suit  upon  the  title  under  a.  18>  ^P^  ^' 
of  the  Civil  Procedure  Code,  because  the  Small  Csa* 
Court  is  not  competent  to  pass  a  decree  upon  the  tiu& 
Manapfa  Mudali  V,  MoCabthy  ,^ 

[L  L.  R,  8  Mad.,  IW 

SOL Decree  J^^ 

money  due  on  bond— Subsequent  suit  in  which  esse*' 
tion  and  bond  fides  of  bond  are  contested.— ^^'^^^ 
to  enforce  a  lien  created  by  a  mortgage-bond  on  F^ 
perty  which  was  sold  by  the  mortgagor  (B)  ^ 
months  later  to  the  defendant,  the  lower  AppeU*^ 
Court  held  that  the  defendant,  as  standing  in  his  y^* 
dor's  shoes,  was  concluded  by  a.  judgment  obtainediQ 
the  Small  Cause  Court  by  the  plamtiff  agaiitft  B^ 
month  at  ter  the  date  of  the  bond.  Meld  that,  si »' 
Small  Cause  Court  could  not  have  jurisdiction  to  de* 
cide  as  to  the  lien,  its  decree  would  oidy  be  ^^^^^ 
as  showing  that  the  defendants  at  the  time  owed  tw 
money  to  the  plaintiff,  and  that  it  would  be  ^^. 
the  defendant  to  question  the  execution  and  ^^^^-rf^ 
of  the  bond  as  affecting  the  property  which  he  b*^ 
taken  by  conveyance.  PoHoii  Mflliok  i«.  ^^*?JJ 
Chundeb  Patkaik  22W.  Ri^*^ 


602. SuUforr*^^* 

Small  Cause  Court -Question  of  title,— ^^  V^ 
tiff,  in  a  suit  to  establish  her  lakhiraj  right  to 
lakhiraj  land,  stated  in  her  plaint  that  ihewtf^ 
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poBiession  of  certain  land  by  virtue  of  the  will  of  her 
husband ;  that,  while  in  poMesnon  of  the  land,  a  suit 
wat  bronsht  against  her  in  the  Small  Caote  Court  for 
rent  by  the  defendants,  who  obtained  a  decree ;  and 
that,  there  being  no  appeal  against  the  decision,  the 
lakhiraj  rights  in  respect  of  the  lands  were  conse- 
quently injured ;  she  therefore  brought  the  present 
suit.  Semble  per  Jacksov,  J.,  dismissing  the  snit, 
that  the  plaintiff  might,  if  a  fresh  suit  for  rent  be 
brought,  again  raise  the  question  of  her  lakhiraj 
title,  because  Jbhe  Small  Cause  Court  had  no  power  to 
determine  finally  a  question  of  right.  Pobak  Sooxh 
Chundbb  i».  Pabbitttt  D088BB 

[I.  LB.,  8  Calo.,  612: 1  C.  Ii.B.,  404 

608.         -  Decree  in  suit 

of  Small  Cause  nature — Subsequent  suit  Jor  deal ara» 
tion  of  title  and  to  set  aside  agreement—  Civil  Pro* 
cedure  Code,  1882,  s.  i5.— The  plaintifF,  claiming  to 
be  entitled  together  with  two  of  the  tiefendants  to 
the  office  of  arehaka  of  a  temple,  sued  in  1889  for  a 
declaration  of  his  title,  and  for  a  declaration  that 
an  agreement  entered  into  by  them  in  1886  with  the 
other  defendNuts  was  void  as  having  been  executed 
under  coercion  and  because  part  of  the  considera- 
tion was  the  withdrawal  of  a  pending  criminal  charge 
of  trespass  and  theft  against  them.  The  defen* 
dants  pleaded  that  the  validity  of  the  agreement  was 
res  juditata  for  the  reason  that  they  had  brought 
a  previous  action  upon  it  against  the  plaintiffs  and 
had  obtained  a  decree  for  H75.  Held  that  the 
validity  of  the  agreement  was  not  res  judicata, 
because  the  previous  suit  was  of  a  Small  Cause  nature. 

SBiaAVQACHAIlIAB  0.  BAMSAKI  ATTANaAB 

[I.  I<.  B.,  18  Mad.,  189 

NAMA8ITATA  GUBrKXAIi  o.  KADIB  AmVAL 

[I.  Ii.  B.,  17  Mad.,  168 

604. Claim  hjf  mart* 

gagor  in  exeiution'prcceediftgs  in  Small  Cause 
Court-  Civil  Procedure  Code  (Act  XIV  oj  1S89J, 
s.  278— Presidency  Small  Cause  Court,  Butts  of 
Practice,  49,  50,  61— Tiled  huts—**  For  the  pur- 
poses of  execution/*  Meaning  of— Question  of 
title— Pre sidencjt  Towns  Small  Cau»9  Courts 
Act  (XV  of  18S2J,  ss.  28,  37.— An  order  made  upon 
a  cliiim  to  attached  property  filed  in  the  Small  Cause 
Coart  of  Calcutta  in  a  proceeding  under  s.  278  of  the 
Civil  Procedure  Code  is  "  an  onler  made  in  a  suit " 
within  the  meaning  of  s.  87  of  the  Presidency  Small 
Cause  Court  Act  (XV  of  1882),  and  is  final,  sub- 
ject only  to  tbi;  right  to  apply  for  a  new  trial. 
Ismail  Solomon  Bhamji  v.  iSahomed  Khan,  I,  L, 
B.,  18  Cnicf  296,  followed.  The  words  of  s.  2^  (Act 
XY  of  1882),  *<  for  the  purpose  of  execution,"  must 
mean  for  all  purposes  of  executioui  inclusive  of  the 
purpose  of  determining  objections  ma'^e  to  attach- 
ments. Tiled  huts  for  all  the  purposes  of  execution  are 
therefore  moveable' property  under  that  section.  The 
Small  Cause  Court  has  full  power  and  authority  to 
determine  the  question  of  title  under  a  mortgage 
over  attached  property,  and  that  question  is  therdTore 
res  judicata.  Devo  Nath  Batabtal  r.  Kutvbb 
Cbuhdbb  Kundt  I.  Ii.  B.,  26  Gala,  778 

[8  C.  W.  K.,  690 
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9.  COMPRTEKT  COVRT—eofUinved. 
This  case  was,  however,  reversed  on  appeal. 

See  Dbvo  Nath  Batabtal  r.  Abhob  Chubdbb 
Sbtt  4  C.  W.  N.,  470- 

(e)  Bbybititb  Coubtb. 

In  early  dedsions  it  was  held  that  a  decision  of  a 
Bevenue  Court  in  a  case  under  the  Bent  Act,  1859, 
was  in  some  circumstances  binding  in  a  Civil  Court. 
Woombsk  Chuitdbb  Sootbb  v.  Bax  Cbvhdbb 
MowBEB  .    4  W.  B.y  Act  X,  40 

OoMA  Chdbb  Dutt  0.  Bboewith 

[6  W.  B.,  Act  X»  8 

Eebhoobbb  Sib0h  v.  Humtbb     .    2  N.  W.,  68 

606. 


Decision  of  Bevenue  Court 

—  Suit  for  rent — Jurisdiction  of  Collector.— The 
decision  of  the  Collector  in  a  suit  for  rent  of  certain 
land  is  conclusive  in  a  subsequent  suit  between  the 
same  parties  in  a  Civil  Court  for  a  declaration  that 
the  land  is  liable  to  pay  rent.    Mohbsh  Chukdbb 

BuirSOPADHTA  V.  JOTKIBHBX  HOOXBBJBB 

[16  B.  Ii.  B.,  248  note :  22  W.  B.,  862 

606.-  -  -       -       -  Suit  for  resump- 

tion of  invalid  lakhiraj— Act  X  of  1859,  #.  28— 
Beng,  Beg,  II  of  1819,  *.'30.— That  a  raiyat's  holding 
was  of  a  date  prior  to  1790  once  decided  in  the 
zamindar's  suit  under  s.  2s,  Act  X  of  1859,  must  be  con* 
sidered  as  res  adjudicata  in  a  subsequent  suit  under 
s.  80,  Begulation  II  of  1819.  Kallbb  Pbbbbad 
HOLDAB  0.  Soobhogba  Dabba      .    1  W.  B.,  218 

Most  of  the  later  cases,  however,  decided  that  a 
decision  of  the  Bevenue  Court  was  not  conclusive  on 
a  matter  of  title  in  a  subsequent  suit  in  the  Civil 
Court. 


607. 


Decision     of 


Collector  on  question  of  possession. — The  decision 
of  a  Collector  on  a  question  of  possession  and  of  the 
right  to  receive  the  rent  does  not  bar  an  action  in  the 
Civil  Courts  to  try  the  title  of  the  parties.     Ka£x« 

DA8B   GhOSB   V.  ChABDBAMOHINI  BABI 

[8  W.  B.,  68 


608 


Sntrg  in  rerenue 


record  under  order  of  Collector  -  AatV  in  ejectment 
to  determine  title— N,-W,  P.  Land  Bevenue  Act 
(XIX  of  1873),  s,  iOj8.— An  entry  in  a  revenue  reoord 
which  is  based  solely  on  the  fact  of  possession  cannot 
operate  as  res  judicata  on  a  question  of  title 
subsequently  raised  in  a  civil  suit.  Dukhna 
Kunwar  v.  Unkar  Pande,  J.  X.  B.,  19  AlK,  452, 
referred  to:      Kalubi  v,  Dabsu  Pavdb 

[I.  Ii.  B.,  20  All.,  620- 


609. 


Suit    for    de* 


claration  of  title  after  suit  for  rent  in  Bevenue  Court* 
— A,  suing  3  for  arrears  of  rent  on  the  allegation  that 
B  held  an  utbundee  jote  from  him  on  certain  lands  of 
plaintiff's  jote  jumma,  obtained  a  decree  for  rent  for 
one  year,  the  period  for  which  he  sued.  B  then 
brought  an  action  in  the  Civil  Court  for  a  declaration 
of  his  right  to  the  jote  jumma  in  question,  alleging 
that  he  held  the  land  direct  from  iiie  samindar,  and. 
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BES  JTrDlOATA^eontinmed. 

9.  COMPETENT  COVnU^eoniinmed. 

6SL Bengal  Tenancy 

Act  (VJU  of  1886 J,  *.  106— D  feist  on  of  a  Eev€nu$ 
Officer  under  s,  106, — A  qnestion  heard  and  decided 
by  a  Bevenae  Officer  under  s.  106  of  the  Bengal 
Tenancy  Act,  1886,  is  resjtdioata  between  the  same 
parties  in  a  snbseqnent  salt  in  a  Civil  Conrt.  Surri 
Sunker  Moohetjee  ▼.  Mukiaram  Pafro,  15  B.  If,  B., 
2S8,  not  applied.  Gokbitl  Sahu  v.  Jodtt  Nirin>uir 
BoT.    GoBiHD  Sahv  V,  LvoHHi  Kabaht  Boy 

[L  Ii.  IL,  17  Calo.,  721 


522. 


Order  ofeeftle* 


meni  officer  fiminq  rate  of  rent — Bengal  Tenancy 
Act  fVIIIof  1885),  9,  104,  cle.  2  and  3  s  and  S, 
e.  107— Civil  Proced%re  Co^e  (1882),  t.  IB— 
Objection— Diepute, — Where  a  settlement  officer  of 
his  own  motion  settled  what  appeared  to  him  to  be  a 
fair  and  eqnitable  rent  in  r^pect  of  the  lands  held  by 
the  plaintiffs  and  other  tenants  under  s.  104>  els.  2 
and  3f  of  the  Bengal  Tenancy  Act,  and  the  plain- 
tiffs preferred  an  objection  nnder  s.  106,  cl.  1,  to 
certain  entries  in  the  record  enhancing  their  rents,  on 
the  ground  that  their  rents  were  not  liable  to  be 
enhanced,  which  objection  was  disallowed  and  the 
record  finally  published  under  s.  105  (2), —  Held  that 
the  proceedings  of  the  settlement  officer  were  of 
an  executive,  rather  than  of  a  judicial,  character,  and 
did  not  operate  either  as  a  ree  Judicata  under  s.  IS 
of  the  Code  of  Civil  Procedure  or  as  a  final  decree 
under  s.  107  of  the  Bengal  Tenancy  Act,  estopping 
the  plaintiffs  from  having  the  same  matters  tried  by 
the  regular  Civil  Court.  The  words  **  objection  "  and 
"  dispute '^  in  ss.  106  and  101  of  the  latter  Act  are 
not  synonymous  terms.  Secbbtahy  op  Statb  fob 
Ikdia  v.  Kajimttddt     .  I.  Ij.  R»  28  Calo.,  267 

623.  — Bengal  tenancy 

Act  fVIII  of  1886),  es.  703, 106,  107—Becord'of- 
rights — Landhrd  and  tenant — Cadastral  survey, 
— The  decision  of  a  revenue  officer  under  s.  106  of 
the  Bengal  Tenancy  Act  operates  as  res  judicata 
between  the  parties  in  a  subsequent  suit  between  the 
same  parties  retrarding  lands  which  formed  the 
subject  matter  of  the  proceeding  under  s.  106.  Pandit 
Sardar  v.  Meajan  Mirdha,  I,  L,  B„  21  Calc,  878, 
distinguished.  Gocul  Shaha  v.  Jodu  Nundun  Boy, 
I,  L,  B„  17  Calc,  721,  relied  upon.  ZoY^ki*  Dhobi 
V.  PAXUin>HABi  Das  .    2  C.  W.  IRT.,  481 

See  Bam  Autab  ^ivgh  v.  SAiroicAir  Singh 

[L  Ii.  B.,27  Calo.,  167 


624. 


Decision   in    rent    suit— 


Beng.  Act  VIII  of  1869— Jurisdiction  of  Civil 
Court, — The  decision  of  the  Civil  Court  in  a  suit  for 
rent  under  Bengal  Act  VIll  of  1869  was  bindiuff  in 
a  suit  between  the  same  parties  for  a  declaration  that 
the  land,  the  rent  of  which  was  the  subject  of  the 
former  suit,  is  lakhiraj.  HoHUCA  Chvhdbb  MozoOii* 

DAB  r.  ASBADHA  DA88IA 

[16  B.  Ii.  B.,  261  note:  21  W.  B.,207 


626. 


Question  of  title 


in  Civil  Court  in  rent-suits  since  the  passing  of 
Beng,  Act  VIII  of  1869,— The  old  Privy  Council 
and  Full  Bench    rulings,  thst  a  Bevenue  Court's 


BES  JXTDICATA— continued. 

9.  COMPETENT  COURT^eontinued* 

decision  on  title  in  a  rent-suit  under  Act  X  of  1869  la 
not  conclusive,  went  upon  a  Collector's  incompetency 
to  determine  a  question  of  title,  but  do  not  now 
apply  to  the  decision  of  a  competent  Civil  Court 
hearing  a  rent  suit  under  the  Bent  Act,  1869* 
Bah  Doss  Kushxub  v,  Babh  Mokbb  Dossbb 

[26W.B.,188 


626. 


Decision  in  suit  declaring 


title — Subsequent  suit  for  rent- — A  decree  of  a 
Civil  Court  in  a  suit  oonceruing  the  title  is  not  of 
itself  in  all  cases  a  bar  to  a  suit  against  a  tenant  for 
rent  by  the  person  against  whom  such  decree  has 
been  obtained.  When  the  decree  clearly  adjudicates 
against  the  plaintiff's  right  and  the  Collector  sees 
that  it  relates  to  the  property  in  question  and  is  in 
force,  the  Collector  should  give  effect  to  the  decree 
as  a  bar  to  the  plaintilfs  suit  for  rent,  notwithstand* 
ing  that  the  plaintiff  may  have  an  actual  receipt  of 
rent  prior  to  the  institution  of  the  suit.  Tabinbb  p, 
Bahuitsoss  Moaxhbv  1 W.  B.,  881 


627. 


Decision  as  to  validity  of 


pottah  —  Decision  of  Revenue  Court  —  Title  — 
Collateral  issue, — The  trial  and  determination  by  the 
Bevenue  Conrt  of  the  amount  of  rent  which  the 
plaintiff  is  entitled  to  under  a  mokurari  pottah,  in 
which  the  genuineness  of  the  pottah  only  comes 
collaterally  in  issue  in  determining  the  amoont  of 
rent,  was  not  a  bar  to  a  subsequent  suit  in  the  Civil 
Conrt  to  try  the  validity  of  the  pottah.  Jabbswab 
Das  9.  Gulzabi  Lal 

[6  B.  Ii,  B.,  666  note :  11 W.  B.,  216 

TsBAITirB    OOWBA     KUMABI     r.     BSNaAL     COAL 

Company  .  6  B.  Ij.  B.,  667  note :  18  W.  B.,  128 

Affirmed   by   the    Privy  Council    in  Tbeabtkb 

GOTTBA  COOUBBB  V.  SaBOO  COOMABBB 

(19  W.  B.,  P.  C,  262 


628. ; Decision  of 

Bevenue  Court  -  Suit  for  ejectment, — A  Collector's 
judgment  as  to  the  genuineness  of  a  pottah  could 
not  be  pleaded  as  an  estoppel  in  the  Civil  Court  in  an 
action  for  ejectment  on  account  of  trespass.  Aba- 
DHTHf  DBY  r.   GOLAM  HoBBBIK      .    8  W.  B.,  487 

629.  — 'Civil  Procedure 

Code,  1859,  s,  2— Suit  fcr  deelnration  of  title-- 
Order  of  Collector  under  Act  X  of  1859,  s,  23,-1x1 
a  suit  for  declaration  of  title  to  land  ^m  which 
a  raiyat  had  been  ejected  at  the  suit  of  his  samindar 
by  the  order  of  a  Collector  under  s.  28,  Act  X  of  1859, 
and  wherein  the  genuineness  of  the  pottah  upon 
which  the  suit  was  brought  was  at  issue,  the  order  of 
the  Collector  could  not  be  pleaded  in  bar.  Bhaibo 
SlHGH  r.  tJDntABAH  SiHGH  .  8  B,  L  B.,  Ap.,  189 

S.  C.  Bhtbo  Singh  v.  Oodbb  Kubk  Sikoh 

[12  W.  B.,  284 

680r ' Suit  to  declare 

pottah  forged,— 'the  proceedings  m  a  suit  under  Act 
X  of  1869,  in  which  the  Collector  did  not  finally 
adjudicate  upon  the  genuineness  of  a  pottah, 
although  he  accepted  it  as  genuine,  were  no  bar  to  a 
subsequent  suit  in  the  CiyH  Court  for  a  declaration 
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W«8  not  A'b  raiyat;  A  pleading  that  the  Civil  Court 
had  no  jnrisdiction  after  the  Revenue  Conrt  had 
declared  ^  to  be  his  raiyat.  Jleld  that  the 
Bevenne  Coart'i  decree  was  not  conclnsive  as  to  the 
question  of  title,  i.e,,  as  to  whose  right  it  was  to 
have  the  rarticular  jote  jumma  as  his  property. 
Dhokatb  Mvsdul  v.  Abiv  Mukpul 

[9  W.  B..  806 

610. Decree  of  E'e* 

renuB  Court  for  arrears  of  rent— Suit  for  declara' 
tion  qf  title  ae  lakhirajdar. — A  decree  of  a  Revenue 
Court  awarding  arrears  of  rent  for  a  certain  year  under 
a  kabulist  against  a  raiyat  does  not  bar  the  jurisdic- 
tion of  the  Civil  Courts  in  a  suit  brought  by  him  for 
a  declaration  of  his  title  as  lakhirajdar  in  the  same 
land.    Taea  Chaitd  Mttbb  «.  Nii-ambttb  MuimtrL 

[8  W.  B.,  227 

*'H« Suit  for  poteee- 

4ion  (ifter  ejeclment— Jurisdiction  of  Collector.— 
In  a  suit  to  recover  possession  on  the  ground  of 
illegal  ejectment,  a  Collector  has  no  jurisdiction  to 
inquire  into  any  matter  having  reference  to  the 
rights  of  the  parties  so  as  to  bar  a  smbsequent  suit 
for  them.  Shbsb  Chuitdeb  Mahitrbah  c.  Brojo- 
KATH  Aditta    .  .    14  W.  B.,  801 

^  '^IS. ^ Suit  in  Revenue 

Court  under  t.  23,  Act  X  of  tSSQ—Tfile—Suhee' 
quent  suit  for  possession,— X  decision  in  a  suit  to 
recover  occupation  where  the  plaintiff  is  found  to 
have  been  illegally  ejected  under  Act  X  of  1869, 
8.  83,  cl.  6,  does  not  bar  a  regular  suit  for  possession 
by  the  defendant  in  the  former  suit  grounding  his 
clahn  on  title,  and  in  which  the  question  of  title  is  to 
be  tried.  Soobjbb  Kanto  Rot  v,  Fobkong- 
[I  Ind.  Jup.,  W.  S.,  882 :  6  W.  B.,  Act  X,  44 

J^^^' Decision  of 

Deputy  Collector  in  suit  for  efecimenf,— Where  a 
Deputy  Collector  declined  jurisdiction  in  a  suit  for 
ejectment  under  s.  28,  Act  X  of  1859,  and  the  appeal 
against  this  decision  to  the  Judge  was  dismissed, — 
J£eld  that  that  decision  was  no  bar  to  a  suit  for 
ouster  in  the  Civil  Court,  either  in  the  way  of  res 
Judicata  or  otherwise.  Basbb  Mahombd  v,  Sttddbb 
Ghazm 7W.B.,97 


614. 


~;    - Possessory  suit 

Mudtr  Bent  Act.— A  possessory  suit  under  cl.  6  of 
8.  23  of  the  Rent  Act,  1869,  by  a  raiyat  against  his 
zammdar  did  not  bar  a  suit  for  confirmation  of 
title  by  the  intervenor  in  that  suit.  Taba  Chaitd 
Ohosb  r.  Radh^honbb  Dossbb  .  7  W.  B.,  469 
reversing  on  review 
515.- . 


5  W.  B.,  Act  X,  9 

Suit  J  or  rent — 


Jurisdiction  of  Collector.— lii  a  suit  for  rent  under 
Act  X  of  1859,  the  Collector  had  no  jurisdiction  to 
decide  a  question  of  mokurari  title  otherwise  than  so 
far  as  it  might  be  incidental  to  the  determination  of 
the  amount  of  rent,  if  any.  due  j  nnd  his  decision  on 
such  a  question  was  therefore  not  binding  in  a  sub- 
sequent suit  to  establish  the  mokurari  right.  Babfr 
Au  V.  DowxuT  An 

[16  B.  L.  B.,  242: 19  W.  B.,  217 


BE8  STJjyiOATA— continued. 

9.  COMPBTENT  COXS^T—coniinued. 

Doss  MOITBB  DOBSBB  v.  HU&OITATH   RoT 

[4W.B.,8 

Nbtfal  SnvGH  r.  QuYADUT        .    8  Agra,  811 

616 Deoigion  ofCiO' 

lector  on  reference  from  Deputy  Collector.— Edd 
that  reference  to  the  Collector  in  a  suit  pending 
before  the  Deputy  Collector  was  irregular,  and  fail 
opinion  and  order  on  such  reference  had  no  weight  at 
all,  and  could  not  amount  to  a  decision  which,  not 
having  been  appealed  against,  would  operate  as  a  bar 
to  the  adjudication  on  the  point  referred.  Sahib 
Singh  v.  Put  Rak  »  .        .       1  Agra,  Bev.,  17 


617.— 


Same  parties  t» 

different  character, — The  decision  in  a  suit  under 
Act  X  of  1859  against  the  defendants  as  the  plain- 
tiff's tenants  did  not  bar  a  suit  brougtit  in  the  CiTil 
Court  against  the  same  defendants  as  the  plaintiffi 
vendees,  the  parties  being  accidentally  the  nme 
persons,  but  leg^ly  different  persons,  with  different 
rights  and  interests.  Golav  Ahhbd  v.  Shax 
Soovdub  Ro7  .         .         .     6  W.  R,  Aet  Z,  8 


618. 


Suit  to  assess  cr 


resume  incalid  lahhiraj  land — Jurisdiction  of  Col' 
lector— Act  X  of  1869,  s.  HS.—k  suit  by  a  zamin- 
dar  to  assess  or  resume  land  alleged  to  be  invalid 
lakhiraj,  under  s.  28  of  Act  X  of  1869,  had  to  be 
brought  in  the  Revenue  Courts.  GuiTGhA  HrsxT 
Dhobbt  «.  Tbepp         ...        1  W.  B.,  81 

In  such  a  suit  a  Collector  had  no  jurisdiction  to 
try  whether  a  title  under  a  grant  made  prior  to  tfae 
1st  of  December  1790  was  valid  or  not.  Mooboob- 
BBB  Sahoo  v.  Latoo  Coouab    W.  B.,  F.  B.»  70 


619. 


Act  X  of  1859, 


s.  28— Jurisdiction  of  Collector. — If  it  was  estab- 
lished, in  a  suit  under  s.  2S,  Act  X  of  1859,  that 
the  defendant's  lakhiraj  tenure  was  created  pri(V  to 
1790,  it  was  inunaterial  whether  it  was  within  plain- 
tiff's talukh  or  not.  Therefore  the  finding  upon  the 
questiou  of  parcel  or  no  parcel  by  a  Deputy  Collector 
in  such  a  suit  was  not  binding  on  the  Civil  Court  in 
any  suit  which  might  thereafter  bo  brought  to  resume 
the  land  as  invalid  lakhiraj  created  prior  to  1790,  or 
in  any  other  suit.    Rammbbdhy  Botdb  v.  Nbawtt 

[Marsh.,  856 :  2  Hay,  487 

620. Suit  for  rent- 
Act  X  of  1859 -Beng.  Act  VIII  oj  1869  ^Juris- 
diction of  Collector.— Held  (Jaokson,  J.,  ^Usseni- 
ing)  that  a  judgment  by  a  Collector,  in  a  suit  under 
Act  X  of  1859,  declaring  the  plaintiff  entitled  to  asaesi 
rent  upon  land  alleged  by  the  def  endai^  to  be  lakhi- 
raj, is  not  conclusive  in  a  subsequent  suit  between 
the  same  parties  for  arrears  of  rent  under  JBengal 
Act  VIII  of  1869.  Per  Jackson,  J.— A  decision  in 
a  previous  and  similar  suit  upon  an  issue  raised  snb* 
stimtially  in  the  same  manner  by  parties  in  a  Revenue 
Court  is  binding  upon  them  as  evidence  in  a  subse- 
quent suit,  which,  but  for  the  pasang  ot  Bengal 
Act  VIII  of  1869,  would  also  have  been  brought  ins 
Revenue  Court.     Hubbi  SimivXiB  MoOKBsnB  r. 

MUKTABAV  PATBO 

[16  a  !«.  B.,  F.B.,  238:  84  W.  R,154 
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9.  COMPETENT  COURT—eontinMBd. 

521. Bengal  Tenancy 

Act  frill  of  18S5Jy  #.  lOe—Dfeision  of  a  Berenue 
Officer  under  «.  106. — A  qucftion  heard  and  decided 
by  a  Bevenne  Officer  nnder  s.  106  of  the  Bengal 
Tenancy  Act»  1886,  is  resj'tdieata  between  the  same 
parties  in  a  lubseqnent  snit  in  a  Civil  Conrt.  Surri 
Sunker  Mooherjee  ▼.  Mukiaram  Patro,  15  B.  L.  B,, 
838,  not  applied.  Qokhvl  Sahu  v,  Jodxi  Nuitdun 
BoT.    GoBiiTD  Sahtt  V,  Lttchxi  Nabaht  Boy 

[I.  li.  B.,  17  Calc.  721 


52a 


Order  oftefile* 


mtfU  officer  flainq  rate  of  rent — Bengal  Tenaneg 
Act  (VIII  of  l^Jf  *.  104,  cle,  2  and  8  i  and  3, 
e.  107— Civil  Proced%re  Co^e  fl8S2J,  e.  13— 
Ohjeetion—Diepvfe. — Where  a  settlement  officer  of 
his  own  motion  settled  what  appeared  to  him  to  be  a 
fair  and  equitable  rent  in  relpect  of  the  lands  held  by 
the  plaintiffs  and  other  tenants  nnder  s.  104>  els.  2 
and  3,  of  the  Bengal  Tenancy  Act^  and  the  plain- 
tiffs preferred  an  objection  nnder  s.  106,  cl.  1,  to 
certain  entries  in  the  record  enhancing  their  rents,  on 
the  ground  that  their  rents  were  not  liable  to  be 
enhanced,  which  objection  was  disallowed  and  the 
recGHrd  finally  published  nnder  s.  105  (2), — Held  that 
the  proceedings  of  the  settlement  officer  were  of 
an  executive,  rather  than  of  a  judicial,  character,  and 
did  not  operate  either  as  a  ree  judicata  under  s.  18 
of  the  Code  of  Civil  Procedure  or  as  a  final  decree 
under  s.  107  of  the  Bengal  Tenancy  Act,  estopping 
the  plaintiffs  from  having  the  same  matters  tried  by 
the  regular  Civil  Court.  The  words  *'  objection  "  and 
"  dispute  "  in  ss.  105  and  lO'*  of  the  latter  Act  are 
not  synonymous  terms.  Sbcbbtabt  ob  Statb  bob 
Ibdia  t,  EAJDnmDT     .  I.  L.  R»  28  Calo.,  267 

628.  — Bengal  tenancy 

Act  fVIII  of  1885),  99.  103, 106,  lOr^Becord-of- 
right9 — Land  ford  and  tenant — Cada9iral  9vrvey, 
— The  decision  of  a  revenue  officer  under  s.  106  of 
the  Bengal  Tenancy  Act  operates  as  ree  judicata 
between  the  parties  in  a  subsequent  suit  between  the 
same  parties  recrarding  lands  which  formed  the 
subject  matter  of  the  proceeding  under  s.  106.  Pandit 
Sardar  v.  Meajan  Mirdha,  I.  X.  B„  21  Cale,,  878, 
distinguished.  Gocul  Shah  a  v.  Jodu  Nundun  Boy, 
J.  i.  B„  17  Cale.,  721,  relied  upon.  Jotpal  Dhobi 
V.  Paxvkdhabi  Das  .    2  O.  W.  N.,  491 

See  Bah  Autab  ^tsbk  «.  Sanomav  Sutgh 

[I.  Ii.  IL,  27  Calc,  167 


624. 


Decision   in    rent    suit — 


Beng.  Act  VIII  of  1869— Juriediction  of  Civil 
Court.— The  decision  of  the  Civil  Court  in  a  suit  for 
rent  under  Bengal  Act  VIII  of  1869  was  binding  in 
a  suit  between  the  same  parties  for  a  declaration  that 
the  land,  the  rent  of  which  was  the  subject  of  the 
former  suit,  is  lakhiraj.  MoHDf  A  CsnmPBB  Mozooic- 

DAB  r.  ASBADHA  DA88IA 

[16  B.  li.  B.,  261  note:  21  W.  B.,207 


626. Queelion  of  title 

in  Civil  Court  in  rent'9uit9  eince  the  paesing  of 
Beng.  Act  VIII  of  1869.— The  old  Privy  Council 
and  Full  Bench    rulings^  thst  a  Bevenne  Court's 


BXS8  JViyiOATA—itontimted, 

9.  COMPETENT  COVBHU^continmed. 

decision  on  title  in  a  rent-suit  under  Act  X  of  1859  is 
not  conclusive,  went  upon  a  Collector's  incompetency 
to  determine  a  question  of  title,  but  do  not  now 
apply  to  the  decision  of  a  competent  Civil  Court 
hearing  a  rent  suit  under  the  Bent   Act,   1839. 

Bam  1)088  KUSHKUB  v.  BABH  MOirBB   D088BB 

[26W.B.,189 


626. 


Decision  in  suit  declaring 


title — Suheequent  9uit  for  rent. — A  decree  of  a 
Civil  Court  in  a  suit  oonceruing  the  title  is  not  of 
itself  in  all  cases  a  bar  to  a  suit  against  a  tenant  for 
rent  by  the  person  against  whom  such  decree  has 
been  obtained.  When  the  decree  clearly  adjudicates 
against  the  plaintiff's  right  and  the  Collector  sees 
that  it  relates  to  the  property  in  question  and  is  in 
force,  the  Collector  should  give  effect  to  the  decree 
as  a  bar  to  the  plaintiff's  suit  for  rent,  notwithstand- 
ing that  the  plaintiff  may  have  an  actual  receipt  of 
rent  prior  to  the  institution  of  the  suit.  Tabikbb  v, 
BA]cuin>088  Moakhbb  1 W.  B.,  881 

627.  Decision  as  to  validity  of 

pottah  —  Decieion  of  Revenue  Court  —  Title  — 
Collateral  iteve.—the  trial  and  determination  by  the 
Bevenne  Court  of  the  amount  of  rent  which  the 
plaintiff  is  entitled  to  under  a  mokurari  pottah,  in 
which  the  genuineness  of  the  pottah  only  comes 
collaterally  in  issue  in  determining  the  amount  of 
rent,  was  not  a  bar  to  a  subsequent  suit  in  the  Civil 
Court  to  try  the  validity  of  the  pottah.  Janbswab 
Das  v.  Qulzabi  Lal 

[6  B.  li.  B.,  666  note :  11 W.  B.,  216 

TEKAiriTB  GowBA    EuaffABi   r.   Bengal    Coal 
CoafPAKT  .  6  B.  L.  B.,  667  note :  18  W.  B.,  129 

Affirmed   by    the    Privy  Council    in   Tbkabtke 

GOTTBA  COOVABBB  V.  SaBOO  CooMABBB 

[19  W.  B.,  p.  C,  262 


628. : Decision  of 

Bevenue  Court  -  Suit  for  ejeeiment. — A  Collector's 
judgment  as  to  the  genuineness  of  a  pottah  could 
not  be  pleaded  as  an  estoppel  in  the  Civil  Court  in  an 
action  for  ejectment  on  account  of  trespass.  Aba- 
nmnj  Bby  r.  Golam  Hossbih     .  8  W.  B.,  487 

629.  — — C^»««^  Procedure 

Code,  1859,9.  2— Suit  fcr  declaration  of  title— 
Order  of  Collector  under  Aet  X  of  J859,  e.  J85.— In 
a  suit  for  declaration  of  title  to  land  from  which 
a  raiyat  had  been  ejected  at  the  suit  of  his  samindar 
by  the  order  of  a  Collector  under  s.  28,  Act  X  of  1869, 
and  wherein  the  genuineness  of  the  pottah  upon 
which  the  suit  was  brought  was  at  issue,  the  order  of 
the  Collector  could  not  be  pleaded  in  bar.  Bhaibo 
SiHGH  r.  TTdixabah  Sikgh  .  8  B.  li.  B.,  Ap.,  189 

S.  C.  Bhtbo  Sihgh  v.  Oodbb  Ettbh  Sihgh 

[12  W.  B.,  284 

680. ^ —  S«it  to  declare 

pottah  forged.-'The  proceedings  m  a  suit  under  Act 
X  of  1869,  in  which  the  Collector  did  cot  finally 
adjudicate  upon  the^  genuineness  of  a  pottah, 
although  he  accepted  it  as  genuine,  were  no  bar  to  a 
subsequent  suit  in  the  Civil  Court  for  a  declaration 


(    7748    > 


DIGEST  OF  CASU. 


(    7744    ) 


1US8  JVDlCATA-^ontinuBd. 

9.  COMPETENT  COimT-^ontiffed. 

w«8  not  A's  raiyat ;  A  pleading  that  the  Civil  Court 
had  no  jnrisdiction  after  the  Revenue  Court  had 
declared  ^  to  be  his  raiyat.  Jleld  that  the 
Bevenne  Court's  decree  was  not  conclusive  as  to  the 
question  of  title,  i.e„  as  to  whose  right  it  was  to 
have  the  rarticular  jote  jumma  as  his  property. 
Dhokate  Mttsdul  v.  Abiv  Mukpul 

[9  W.  B..  806 

610. — Decree  of  Be* 

tenue  Court  for  arrear*  oj  rent— Suit  for  declara' 
Hon  of  title  aelakhirajdar, — A  decree  of  a  Revenue 
Court  awarding  arrears  of  rent  for  a  certain  year  under 
a  kabuliat  against  a  raiyat  does  not  bar  the  jurisdic- 
tion of  the  Civil  Courts  in  a  suit  brought  by  him  for 
a  declaratioM  of  his  title  as  lakhirajdar  in  the  same 
land.    Taba  CflAm)  Mttbe  «.  Kiiahbub  Munsttl 

[8  W.  R.,  227 


61L 


Suit  for  poseei' 


^on  after  ejeelment — Juriediction  of  Collector. — 
In  a  suit  to  recover  possession  on  the  ground  of 
illegal  ejectment,  a  Collector  has  no  jurisdiction  to 
inquire  into  any  matter  having  reference  to  the 
rights  of  the  parties  so  as  to  bar  a  subsequent  suit 
for  them.  Shxeb  Chubdbb  Mahnrbah  e.  Bbojo- 
FATH  Aditta     .  .    14  W.  B.,  801 

612. — — ! Suit  in  Serenue 

Court  under  *.  28,  Act  X  of  tSSQ^Title—Subee- 
gttent  suit  for  poeteeeion,—A  decision  in  a  suit  to 
recover  occupation  where  the  plaintiff  is  found  to 
have  been  illegally  ejected  under  Act  X  of  1869, 
s.  88,  cl.  6,  does  not  bar  a  regular  suit  for  possession 
by  the  defendant  in  the  former  suit  grounding  his 
claim  on  title,  and  in  which  the  question  of  title  is  to 
be  tried.  Soobjbb  Kanto  Rot  v.  Foblovg 
[1  Ind.  Jup.,  N.  S.,  882 :  6  W.  B.,  Act  X.  44 

613.  - —  ■  Decision  of 
Deputy  Collector  in  suit  for  ejectment — Where  a 
Deputy  Collector  declined  jurisdiction  in  a  suit  for 
ejectment  under  s.  28,  Act  X  of  1859,  and  the  appeal 
against  this  decision  to  the  Judge  was  dismissed, — 
Held  that  that  decision  was  no  bar  to  a  suit  for 
ouster  in  the  Civil  Court,  either  in  the  way  of  res 
Judicata  or  otherwise.  Basbb  Mahombd  «.  Suddbb 
Qhazeb 7W.B.,97 

614. — Posssssorif  suit 

under  Bent  Act. — A  possessory  suit  under  d.  6  of 
s.  28  of  the  Rent  Act,  1869,  by  a  raiyat  against  his 
samindar  did  not  bar  a  suit  for  confirmation  of 
title  by  the  intervenor  in  that  suit.  Taba  Chavd 
Ohosb  9.  Radh^honbb  D088BB     .  7  W.  B.,  469 


reversing  on  review 
616. 


6  W.  B.»  Act  X,  8 

Suit  /or  rent — 


Jurisdiction  of  Collector.— In  a  suit  for  rent  under 
Act  X  of  1859,  the  Collector  had  no  jurisdictioa  to 
decide  a  question  of  mokurari  title  otherwise  than  so 
far  as  it  might  be  incidental  to  the  determination  of 
the  amount  of  rent,  if  any,  due ;  nnd  his  decision  on 
such  a  question  was  therefore  not  binding  in  a  sub- 
sequent suit  to  establish  the  mokurari  right.  Babfr 
A  LI  V.  DowxuT  An 

[16  B.  L.  B..  242: 19  W.  B.,  217 


BE8  JTJDlCATA—oontinued. 

9.  COMPETENT  COURT^-eontinued. 

Boss  MoBBB  DossiB  o.  HvBoirATH  Rot 

[4W.B..S 


Kbtfal  Sutgh  r.  Gdtadut 
616. 


.    8  Agra^SU 

~  Decieion  of  Col» 
lector  on  reference  from  Deputy/  Collector, — Jle/d 
that  reference  to  the  Collector  in  a  suit  pending 
before  the  Deputy  Collector  was  irregular,  and  hia 
opinion  and  order  on  such  reference  had  no  weight  at 
all,  and  could  not  amount  to  a  decision  which,  not 
having  been  appealed  against,  would  operate  as  a  bar 
to  the  adjudication  on  the  point  referred.  Sahib 
Singh  v.  J?ut  Rak  %  .        .       1  Agra»  Bev.,  17 


617. 


Sctme  parties  in 


different  character, — The  decision  in  a  suit  under 
Act  X  of  1859  against  the  defendants  as  the  plain- 
tiffs tenants  did  not  bar  a  suit  brougbt  in  the  Civil 
Court  against  the  same  defendants  as  the  plaint  ifPa 
vendees,  the  parties  being  accidentally  the  same 
persons,  but  leg^ly  different  persons,  with  different 
rights  and  interests.  GOLAV  Ahhbd  r.  8haic 
SoovDUB  R07  .  .     6  W.  R,  Aet  Z,  9 


618. 


Suit  to  assess  or 


resume  invalid  lakhiraj  land — Jurisdiction  of  CoU 
lector— Act  X  of  1859,  s.  ?8.— A  suit  by  a  zamin- 
dar  to  assess  or  resume  land  alleged  to  be  invalid 
lakhiiaj,  under  s.  28  of  Act  X  of  1859,  had  to  be 
brought  in  the  Revenue  Courts.  QnroA  Hubbt 
Dhobbt  v.  Tbifp  1  W.  B.»  81 

In  such  a  suit  a  Collector  had  no  jurisdiction  to 
try  whether  a  title  under  a  grant  made  prior  to  the 
1st  of  December  1790  was  valid  or  not.  Mooboob- 
bbb  i!AHOo  V.  Latoo  Coouab    W.  B^  F.  Bv  70 


619. 


Act  X  of  1859, 


s.  28— Jurisdiction  of  Collector. — If  it  was  estab- 
lished, in  a  suit  under  s.  28,  Act  X  of  1859,  that 
tiie  defendant's  lakhiraj  tenure  was  created  prior  to 
1790,  it  was  immaterial  whether  it  was  within  plain* 
tiff's  talukh  or  not.  Therefore  the  finding  upon  the 
question  of  parcel  or  no  parcel  by  a  Deputy  Collector 
in  such  a  luit  was  not  binding  on  the  Civil  Court  in 
any  suit  which  might  thereafter  be  brought  to  resume 
the  land  as  invalid  lakhiraj  created  prior  to  1790,  or 
in  any  other  suit.    Ramnbbdht  Bozdb  r.  Nbaxut 

[Marsh.,  866 :  2  Hay»  487 

620. Suit  for  rent- 
Act  X  of  1859 -Beng.  Act  Vlll  oj  1869 -Juris- 
diction  of  Collector, — Held  (Jaokson,  j.,  dissent- 
ing) that  a  judgment  by  a  Collector,  in  a  suit  under 
Act  X  of  1859,  declaring  the  plaintiff  entitled  to  assess 
rent  upon  land  alleged  by  the  def  endanl;  to  be  lakhi- 
raj, is  not  conclusive  in  a  subsequent  suit  between 
the  same  parties  for  arrears  of  rent  under  Beng^ 
Act  YIII  of  1869.  Per  Jaoebon,  J.— A  decision  in 
a  previous  and  umilar  suit  upon  an  issue  raised  snb- 
stimtially  in  the  same  manner  by  parties  in  a  Revenue 
Court  IS  binding  upon  them  as  evidence  in  a  subse- 
quent suit,  wldch,  but  for  the  passing  of  Bengal 
Act  VIII  of  1869,  would  also  have  been  brought  in  a 
Revenue  Court.     Hubbi  Svh'vTTB  MoOkbbjbb  v, 

MVKTABAV  PATBO 

[16  B. li.  B.,  F.B.»  238:  84  W.  B.»  164 


V 
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DI0B9T  OV  CASES. 
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BE8  JUDICATA— cofi/tsM<{. 

9.  COMPBTENT  COVRT—coniinwd. 

SSL Bengal  Tenancy 

Act  (VJU  oflSSSJ,  #.  106—DHfitiou  of  a  Eetenue 
Officer  under  #.  106.^ A  qttrttion  heard  and  decided 
by  a  Bevenne  Officer  under  b.  106  of  the  Bengal 
Tenancy  Act,  1886>  is  rtt ,hd%eaia  between  febe  lame 
parties  in  a  subsequent  suit  in  a  Civil  Court.  H%rr% 
Bunker  Mooherjee  ▼.  Mukiaram  Patro,  15  B-  L.  S., 
238,  not  applied.  Qokhvl  Sahu  v,  Jodtt  "Nvvbujx 
Box.    GoBiiTD  Sahtt  V,  Lttchhi  Nabaht  Bot 

[I.  L.  B..  17  Calo.»  721 


822. 


Order  ofeeftle* 


ment  officer  flming  rate  of  rent — Bengal  Tenancy 
Act  ("VIII  of  1885),  9,  104,  cle.  2  and  8  g  and  3, 
9.  107— Civil  Proc(d%re  Co^e  fl8S2j,  e.  18— 
Ohjeetion— Dispute. — Where  a  settlement  officer  of 
bis  own  motion  settled  what  appeared  to  him  to  be  a 
fair  and  equitable  rent  in  reject  of  the  lands  held  by 
the  plaintiffs  and  other  tenants  under  s.  104>  cIs.  2 
and  3,  of  the  Bengal  Tenancy  Act,  and  the  plain- 
tiffs preferred  an  objection  under  s.  106,  cl.  I,  to 
certain  entries  in  the  record  enhancing  their  rents,  on 
the  ground  that  their  rents  were  not  liable  to  be 
enhanced,  which  objection  was  disallowed  and  the 
record  finally  published  under  s.  105  (2), — Held  that 
the  proceedings  of  the  settlement  officer  were  of 
an  executive,  rather  than  of  a  judicial,  character,  and 
did  not  operate  either  as  a  res  jndieata  under  s.  13 
of  the  Code  of  Civil  Procedure  or  as  a  final  decree 
under  s.  107  of  the  Bengal  Tenancy  Act,  estopping 
\  the  plaintiffs  from  having  the  same  matters  tried  by 
the  regular  Civil  Court.  The  words  **  objection  "  and 
"dispute"  in  ss.  105  and  lO'**  of  the  latter  Act  are 
not  synonymous  terms.  Sbosbtabt  ot  Statb  fob 
India  t.  EAJiinn>DT     .  I.  L.  IL»  28  Calc.,  267 

628. '- Bengal  Tenancy 

Act  CVIII  of  1885),  M.  lOB,  106,  107-~Beeord'of' 
rights — Landlord  and  tenant — Cadastral  survey, 
— The  decision  of  a  revenue  officer  under  s.  106  of 
the  Bengal  Tenancy  Act  operates  as  res  judicata 
between  the  parties  in  a  subsequent  suit  between  the 
tame  parties  retnurding  lands  which  formed  the 
subject-matter  of  the  proceeding  under  s.  106.  Pandit 
Sardar  v.  Meajan  Mirdha,  I.  X.  R„  21  Calc,  878, 
distinguished.  Oocul  Shaha  v.  Jodu  Nundun  Boy, 
I,  L,  B.,  17  Calc,  721,  relied  upon.  Joypal  Dhobi 
«.  Paivkdrabi  Das  .    2  C.  W.  N.,  491 

Sfe  Bah  ArTAB  .^xfgh  «.  Savoxait  SnraH 

[I.  lu  IL,  27  Calc,  167 


624. 


Decision   in    rent    suit— 


Beng,  Act  VIII  of  1869-^  Jurisdiction  of  Civil 
Court, — The  decision  of  the  Civil  Court  in  a  suit  for 
rent  under  Bengal  Act  YIII  of  1869  was  binding  in 
a  suit  between  the  same  parties  for  a  declaration  that 
the  land,  the  rent  of  which  was  the  subject  of  the 
former  suit,  is  lakhiraj.  MoHiKA  Chtthdbb  Mozooic- 

DAB  r.  ASBADHA  DA88IA 

[16  B.  li.  B.,  261  note :  21  W.  B.,  207 


626. Question  of  title 

in  Civil  Court  in  rent-suits  since  the  passing  of 
Beng.  Ad  VIII  of  1869,— The  old  Privy  Council 
and  Full  Bench    rulings,  that  a  Bevenue  Court's 


BS8  JXJDlOA.TA'-continued. 

9.  COMPBTENT  C0T7BT— 0oii^i<nm^ 

decision  on  title  in  a  rent-suit  under  Act  X  of  1859  is 
not  conclusive,  went  upon  a  Collector's  incompetency 
to  determine  a  question  of  title,  but  do  not  now 
apply  to  the  decision  of  a  competent  Civil  Court 
hearing  a  rent  suit  under  the  Bent  Act,  1869. 
Bau  Doss  Kitshkub  v.  Bash  MoirBB  Dossbb 

[26W.B.,189 


626. 


Beoision  in  suit  declaring 


titLeSuhsequent  suit  for  rent.— A  decree  of  a 
Civil  Court  in  a  suit  concerning  the  title  is  not  of 
itself  in  all  cases  a  bar  to  a  suit  against  a  tenant  for 
rent  by  tbe  person  against  whom  such  decree  has 
been  obtained.  When  the  decree  clearly  adjudicates 
against  the  plaintiff's  right  and  the  Collector  sees 
that  it  relates  to  the  property  in  question  and  is  in 
force,  the  Collector  should  give  effect  to  the  decree 
as  a  bar  to  the  plaintiff's  suit  for  rent,  notwithstand- 
ing that  the  plaintiff  may  have  an  actual  receipt  of 
rent  prior  to  the  institution  of  the  suit.  Tabiitbb  «>. 
Baxuitdoss  Moakhbv  1 W.  B.,  881 


627. 


Decision  as  to  validity  of 


pottah  —  Decision  of  Revenue  Court  —  Title  — 
Collateral  issue, — The  trial  and  determination  by  the 
Bevenue  Court  of  the  amount  of  rent  which  the 
plaintiff  is  entitled  to  under  a  mokurari  pottah,  in 
which  the  genuineness  of  the  pottah  only  comes 
collaterally  in  issue  in  determining  the  amount  of 
rent,  was  not  a  bar  to  a  subsequent  suit  in  the  Civil 
Court  to  try  the  validity  of  the  pottah.  Janbswab 
Das  9.  QuLZABi  Lal 

[6  B.  Ii.  B.,  666  note :  11 W.  B.,  216 

Thkaxtkb  Gowba    EnaffABi   r.   Bengal    Coal 
CoMPAin:  .  6  B.  L.  B.,  667  note :  18  W.  B.,  129 

Affirmed    by    the    Privy  Council    in  Tbkabtkx 
GoTTBA  Cookabbb  v.  Saboo  Coomabbb 

[19  W.  B.,  P.  C,  262 


628. 


'Decieion  of 


Bevenue  Court  -  Suit  for  ejectment, — ^A  Collector's 
judgment  as  to  the  genuineness  of  a  pottah  could 
not  be  pleaded  as  an  estoppel  in  the  Civil  Court  in  an 
action  for  ejectment  on  account  of  trespass.  Aba- 
DHTTH  Dby  v.  Golam  Hossbik     .  8  W.  B.,  487 


629. — 


Cfrt7  Procedure 


Code,  1859,  s.  2— Suit  fcr  deolnration  of  title- 
Order  of  Collector  under  Act  X  of  1859,  e.  j83.--In 
a  suit  for  declaration  of  title  to  land  from  which 
a  raiyat  had  been  ejected  at  the  suit  of  his  samindar 
by  the  order  of  a  Collector  under  s.  28,  Act  X  of  1869, 
and  wherein  the  genuineness  of  the  pottah  upon 
which  the  suit  was  brought  was  at  issue,  the  order  of 
tbe  Collector  could  not  be  pleaded  in  bar.  Bhaibo 
SiHOH  r.  Udixaban  Sikgh  .  8  B.  Ij.  B.,  Ap.,  189 
S.  C.  Bhtbo  Singh  v,  Oosbb  Ettbh  Sihgh 

[12  W.  B.,  284 

680«  ■  ^«it  to  declare 


pottah  forged.^The  proceedings  in  a  suit  under  Act 
X  of  1859,  in  which  the  Collector  did  cot  finally 
adjudicate  upon  the  genuineness  of  a  pottah, 
although  he  accepted  it  as  senuine,  were  no  bar  to  a 
subsequent  suit  in  the  Civu  Court  for  a  declaraticm 
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th«t  the  pottah  was  a  forgery.      Pitavbttr  Shaha 
V.  Bamjoy  Qhosb        .  .     7  W.  B.,  92 

Shid  Pbbbhad  Pan  ah  v,  MiTDPnir  Mohuh  Doss 

[16  W.  B.,  416 


6dL 


Deoision  as  to  validity  of 


'kAbvMB.t— Court  of  competent  jurisdiction  — 
Question  of  title.  Decision  of  hy  Revenue  Court. — 
Where>  for  the  pnrpoaes  of  a  rent  snit,  a  Bevenae 
Court  found  that  a  kabullat  propounded  by  the  plain 
tiff  was  a  genuine  document,  such  finding  was  no  bar 
to  a  Civil  Conrt  trying  the  question  of  right  between 
the  parties,  and  for  that  purpose  trying  the  validity 
and  genuineness  of  the  kabuliat.  Boistub  Chusn 
Sbn  r.  Tbahbb  Bam  Sbik  16  W.  B.,  82 


632. 


Decision  as  to  validity  of 


bond— Coftr/  of  competent  jurisdiction— Cow 
current  juritdiction — Civil  Procedure  Code,  1S69, 
s.  2, — A  brought  a  suit  against  B  in  the  Collector's 
Court  for  rent.  In  answer,  B  set  up  a  bond,  by  the 
terms  of  which  At  in  consideration  of  a  loan  of 
RlO^COO,  stipulated  that  B  should  apply  a  certain 
portion  of  the  annual  rent  to  the  reduction  of  the 
loan,  and  the  payment  of  the  interest  thereon.  A 
alleged  that  the  bond  was  false.  The  Collector,  in 
an  issue  directed  by  the  High  Court,  decided  that  it 
was  genuine,  and  this  decision  was  affirmed  on  appeal. 
B  afterwards  sued  A  in  the  Civil  Court  upon  the 
bond.  Held  per  Pbaoook,  C.«7.,  and  Thbab,  J. 
(Camfbbll,  /.,  dissentiente),  that  the  Collector's 
decision  as  to  the  genuineness  of  the  bond  did  not 
operate  as  an  estoppel.  The  two  Courts  were  not 
Courts  of  concurrent  jurisdiction.  Per  Pbacook, 
C.J. — QuiBre — Is  a  judgment  of  a  Court  of  concur- 
rent jurisdiction  between  the  same  parties  on  the 
same  point  conclusive  between  the  parties  in  another 
Court  in  the  country  ?    Eorir  o.  B  bo  bun 

[2  Ind.  Jnr..  N.  a,  264 :  8  W.  B.,  176 

638. Deoision  as  to  genuineness 

of  document— Decision  Ijf  Deputy  Collertor  — 
Jurisdiction  of  the  Retenue  Courts. — A,  a  raiyat, 
brought  a  suit  in  the  Court  of  the  Deputy  Collector 
aeainst  B,  his  zamindar,  for  recovery  of  possession 
of  a  piece  of  land,  on  the  ground  that  he  was  the 
holder  of  a  mirasi  pottah,  and  that  he  had  been  ille- 
gally ejected  by  B.  The  Deputy  Collector  held  that 
the  mirasi  pottah  was  genuine,  and  that  B  had  ille- 
gally i-jected  A.  He  passed  a  decree  in  favour  of  A, 
in  execution  of  which  A  obtained  possession  of  the 
land  in  dispute.  In  a  suit  brought  by  B  against  the 
heirs  of  A  in  the  Civil  Court  for  recovery  of  posses- 
sion of  the  said  piece  of  land,  on  the  ground  that  the 
mirasi  pottah  was  a  spurious  document,  and  that  no 
mirasi  pottah  had  been  i^ranted  to  A, — He'd  (Jack- 
80ir,  J,,  doubting)  that  the  decision  of  the  Deputy 
Collector  was  not  conclusive  between  the  parties. 

ChVITDBS  CoOVAB  MXTIIDUL  r.  NVNIOEB  KHAlTUtf 

[11  B.  li. B.,F.  B.,  484:  19  W.  B.»  822 

UiTNODA  Pbbbhad  Mookbbjbb  v.  Soobbitdbonath 
PalChowdbbt  .        .       20W.  B,  106 

GuiraA  GOBiHB  Boy  v.  EaaaCeavd  Sub^ca  Gait- 
•oooLT 20  W.  B^  466 


BBS  TUJyiOK'Sh.-^ontinued. 

9.  COMPETENT  COUBr^^-eantinued. 

Contra,    HuBO    Lai*    Saha    ».    Tibthabctvd 
Thakoob 

[IIB.  I4.B.,  487  note:  18  W.  B.,  417 

^584, Decision  as  to  validity  of 

document— CmV  Procedure  Code,  1859,  s.  3— 
Former  suit  in  Revenue  Court,— In  a  suit  by  a  ten- 
ant to  recover  possessit/h  of  land  from  which  he  had 
been  dispossessed  by  defendant  under  colour  of  a  sub- 
lease alleged  to  have  been  extorted  by  force,  it 
appeared  that  plaintiff  had,  ou  this  very  cause  of 
action,  sued  the  defendant  in  the  Court  of  the  CoUec- 
tor,  who  had  found  the  sub-lease  to  be  good  and 
valid,  and  had  dismissed  the  suit.  Held  that  the 
suit,  having  once  been  dismissed  by  a  Court  of  com- 
petent jurisdiction,  could  ndt  again  be  entertained  by 
the  Civil  Court.     Hqlloway  r.  As.\can  Bot 

[10  W.  B.,  826 


686. 


Order  of  Bevenue  Court 


for  ejectment  — 5«i7 /or  possession— -Ad  X  of 
IS  59,  s,  25.— The  defendant  had  obtamed  an  order 
under  s.  25,  Act  X  of  1859,  to  eject  the  plaintiff,  who 
now  sufd  in  the  Civil  Court  for  recovery  of  posses- 
sion. Held  that  s.  2,  Act  VI  [I  of  1859,  did 
not  bar  the  suit.  Akabat  Ali  Chowi>hbt  r. 
HuBSBir  Ali 

[2  B.  L.  B..  Ap.,  86 :  U  W.  B.,  146 


686. 


Suit  for  ejectment— Or<fer 


on  application  'Under  Act  X  of  1S59,  s,  25.— A 
suit  for  ejectment  from  land  assigned  for  building 
purposes  under  a  contract  was  not  barred  under 
s.  2,  Act  yill  of  1859,  by  reason  of  a  previous 
order  for  ejectment  obtained  on  an  application  under 
s.  26,  Act  X  of  1859,  sach  an  application  not  being  a 
suit.  Bak  Nabaih  Mittbb  v.  Kobu  CnriroBB 
M00BDAFABA8H    .        .  18  W.  B^  208 


687. 


Suit  for  eject' 


ment,  Dismissal  of —Subsequent  suit  for  ejectment. 
— ^A  suit  for  ejectment,  on  the  ground  that  the  defen- 
dant had  entered  the  plaintiff's  land  witHigf  uUy  and 
forcibly,  having  been  dismissed  by  the  Court,  which 
found  that  the  defendant  was  not  a  trespasser,  but  a 
tenant,— i70^</  that  a  subsequent  suit  by  the  same 
plaintiff  on  the  allegation  that  the  defendant  was  a 
trespasser,  though  Utely  a  tenant,  was  not  prohibited 
by  s.  2,  Act  VIII  of  l«i59.  The  suit,  however,  was 
dismissed  on  other  grounds.  Hbbba  Bawut  t>. 
BaohaBawtt  .  .        .    22W.B,116 

688.    Eefusal    of  Collector  in 

suit  under  b.  26,  Act  X  of  lBb9— Subsequent 
suit  for  ejectment.— A  Collector's  refusal  to  give 
assistance  under  s.  25.  Act  X  of  1859.  was  not  a 
determination  by  a  Court  of  competent  civil  jurisdic- 
tion in  a  former  suit  within  the  meaning  of  s.  2  Act 
VIII  of  1 859.    QocooL  Chundbb  v.  Ali  Mahoxbd 

[iow.B.,e 

See  MxTDUK  Mohvh  Bot  p.  Govbvonbb  Goofto 
[B.  L.  B.,  Sup.  Vol,  81:  W.  R.,  F.  B^  126 

689.  Order  by  Berenue  Courts 
for  registration  of  nsme- Suit  for  declaration 
of  title,— In  a  suit  for  declaration  of  title,  the  mere 
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fact  that  the  Heyenue  Coarte  decreed  the  regittration 
of  the  plaxntiiPB  vendor's  name  as  a  joint  sharer  of 
the  estate,  and  that  no  steps  ucre  taken  daring  twelve 
years  to  set  aside  that  decree,  was  hold  not  to  operate 
as  an  estoppel.    Nittaitviid    Bot    r.    Htdokath 

IffOHAPATHITB     .  .  W.  B.,  1864, 860 


540. 


Proceeding  9 

%nder  #.  27,  Act  X  of  iSS^.—Two  pnrchasors  of 
holdings  in  the  defendant's  zamindari  nt  a  sale  for 
arrears  of  revenue  applied  to  the  Collector  to  have 
the  transfer  registered  in  the  zaxnindar's  sherista, 
under  Act  X  of  1859,  s.  27.  Their  application 
was  refused,  and  then  they  hrought  a  snit  in  the 
Civil  Court  to  set  aside  the  Collector's  order  aud 
register  their  names.  Held  that  proceedings  author- 
ized to  be  taken  in  the  Collector's  Court  under  s.  27, 
Act  X  of  1859,  were  not  proceedings  in  a  suit ;  and 
consequently  Ibat  such  proceedings  were  no  bar  to  a 
suit  in  the  Civil  Court  under  s.  2,  Act  VIII  of  1859. 
Chavdsa  Nasatav  Ohosb  «.  Kabinath  'B07 
Chowdhrt  4  B.  Ij.  B.,  F.  B.,  43 

S.  C.  Chukdeb  Nabain  Ghosb  p.  Kashbbkath 
Bot  Chowdhst    .  12  W.  B.,  F.  B.,  80 

64L Orders  of  Collector  amend- 
ing Collector  ate  record,  and  reflusing  i>artl- 
tion — .idjudication  of  rights.  -Two  applications 
before  a  Collector,  the  one  by  defendants,  asking  an 
amendment  of  the  CoUectorate  record  by  expunging 
therefrom  plaintiff's  names,  as  being  cut  of  posses* 
■ion,  and  which,  after  evidence  taken,  was  ordered  to 
be  done,  and  the  other  by  plaintiffs,  praying  a  parti- 
tion under  Act  XIX  of  1863,  which  was  refused,  on 
the  ground  that  they  had  not  established  their 
possession,  were  held  not  to  be  such  an  adjudication 
of  rights  as  to  be  a  bar  to  a  suit  by  the  plaintiffs  for 
establishment  of  right  to  and  possession  of  the  land 
referred  to  in  such  application.  Eibhun  Sahai  v 
Baohoo  SivQB.  •        2  N.  W.,  64 

542.  — Order  by  settlement 

officer— Ctct7  Procedure  Code,  1883,  s,  13— Act 
XIX  oj  1S73,  t9.  66,  62,  64,  241  (g J,— Held  that 
an  order  by  a  settlement  officer  directing  that  certain 
persons  should  be  recorded  as  the  sub-proprietors 
of  certain  land,  as  they  claimed  to  be,  and  not  as 
lessees,  as  certain  persons  asserted  that  they  were,  did 
not  o'^enAew  ret  judicata  in  a  suit  by  the  latter  per- 
sons against  the  former  for  a  declaration  that  the 
former  were  not  sub-proprietors  of  the  land,  but 
lessees  thereof,  the  settlement  officer  not  being  com- 
petent, under  Act  XIX  of  1873  (N.-W.  P.  Land 
Bevcnue  Act),  to  try  such  a  question  of  right.  Tota 
Bak  v.  Hab  Kishbn  I.  Ii.  R,  7  All.,  224 


648. 


Decision   of  Collector  in 


measurement  proceediDgB— ^0i»^.  Act  Fill 
of  1869,  t.  IH—Juritdiction  of  Collector, — If  a 
Collector  professing  to  proceed  under  the  provisions 
of  s.  88,  Bengal  Act  VIII  of  1869,  does  not  ascer- 
tain the  existing  rates  of  rent,  but  proceeds  to  assess 
the  rents, — in  other  words,  to  determine  what  rates 
are  in  his  opinion  fur  and  equitable,— he  exceeds  his 
jurisdiction  and  his  proceedmgs  are  null  and  void* 
But  if  he  has  properly  exercised  the  jurisdiction 
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conferred  on  him  by  that  section,  his  proceedinga 
are  conclusive  between  the  parties  in  a  subsequent 
suit  for  rent.  Mbbjah  Jakahd  v.  Kbibhto  Chvv- 
DXR  alias  Eiiroo  Lahabt 

[I.  Ik  B.,  10  Calc,  607 


644. 


Decision  as  to  surety  in 


rent  BVXX— Jurisdiction  of  Revenue  Conrt^  Suit 
against  sureties  of  lessee — Competent  Court,  Deci- 
sion  btf. — When  a  person  became  security  for  the 
due  payment  of  rent  by  a  third  party,  and  on  default 
of  such  payment  the  creditor  sued  both  the  principal 
debtor  and  the  surety  in  the  Bevenuo  Courts  for  the 
amount  owing,  and  such  suit  as  against  tbe  surety 
was  an  appeal  thrown  out  by  the  High  Court  on  the 
ground  that  the  Bevenue  Courts  had  no  jurisdiction 
to  entertain  it,  and  the  creditor  then  sued  the  surety 
in  the  Civil  Courts,  <-J7tf/^  that  the  proceedinga 
instituted  in  the  Bevenue  Courts  were  no  bar  to 
the  •  ntertainment  of  this  »uit.     Qunesh  Koobb  «. 

00»)0T-00N-NI88A  BlG-UM  •  6  N.  W.,  77 


646. 


Dismissal  of  suit  for  rent 


— Subsequent  suit  for  possession  with  mesne  profits. 
— The  dismissal  of  a  suit  for  rent  is  no  bar  to  suit 
for  title  and  possession  with  mesne  profits.  Goi7B 
HnKBBB  Doss  r.  Mitttbbool^h  .        1  W.  B.,  99 

546. Dismissal  of  suit  in  Be- 
venue Court  for  want  of  jurisdiction.— The 
dismissal  of  a  suit  for  rent  in  the  Bevenue  Court  for* 
want  of  jurisdiction  (the  plaintiff  not  having  proved 
that  he  was  de  facto  landlord  in  possession)  was  held 
not  to  bar  a  suit  in  the  Civil  Court  for  declaration  of 
right  to  the  same  rent.  Dhubobt  Mojoomdab  e. 
BlSSASfBHUB  MoOKBftJBB   .  2  W.  B.,  Act  X,  108 

Bhikabbb  Pandah  r.  Ajoodhta  Pbbshad 

[8  W.  B^  176 

647. Decree  for  rent  at]  en- 
hanced, rate — Suit  for  declaration  of  right  to 
same  land.— A  decree  in  a  suit  for  a  kabuliac  at  an 
enhanced  rate  was  no  bar,  under  s.  2,  Act  VIII  of 
185'.S  to  a  suit  for  a  declaration  of  the  rights  of  the 
present  plaintiff  to  hold  the  land  in  lieu  of  mainten- 
ance on  payment  of  a  quit-rent,  which  could  not  be 
tried  by  a  Collector.  Kbisto  Chundbb  Mttbdbaj 
V.  POOBOBVTTUK  DoBS    •         ,        16  W.  B.,  424 

548. 


Decision   as  to  liability 

for  rent— Suhsequeut  suit  for  declaration  of  title. 
— The  decision  of  a  Bevenue  Court  that  a  party  was 
liable  for  rent  to  another  as  his  tenant  did  not  bar 
that  party  suing  in  a  Civil  Court  to  obtain  a  declara- 
tion of  title  on  his  general  civil  rights,  cither  as  pro- 
prietor by  purchase  or  as  mokuraridar.      Juddoo- 

BATH  SBIN  V.  liAU  COOMAB  ChATTEBJBB- 

[9  W.  B.,  869 

IsHAN   Chubpbb  Hot  Chowdhbt  v.   Bhtbub 
Chttbdbb  Dobs         •        •        .       21 W.  B,,  26 

549,1 Decision  as  totenancy 

agreement,— A  Deputy  Collector  having  in  a  suit 
for  rent  given  plaintiff  (M)  a  decree,  determining 
adversely  to  defendant  (K)  an  issti'e  which  he  had 
raised  as  to  an  arrangement  of  tenancy^ — Held  that 
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but  from  its  date  until  Aufrast  1877  paid  the  defen- 
dauta  reiit  for  rach  land.  On  the  8th  An,niBt  1877 
the  plaintiff  institnted  the  present  suit  against  the 
defendants  in  the  Civil  Court,  in  which  he  claimed  a 
declaratfnn  of  his  proprietary  ri);ht  to  sich  land,  and 
to  be  maintained  in  possession  thereof  as  proprietor, 
free  from  the  U'ibility  to  pay  rent,  and  to  have  the 
decree  of  the  Revenue  Court  datod  the  16th  August 
1865  d  dared  null  and  inoperative.  Reld  that  the 
pla'mtifTs  suit  in  the  Revenue  Court  not  being  one 
which  th.it  Court  was  competent  to  entertain,  the 
decision  in  th  it  suit  could  not  be  held  final  pn  the 
question  of  title  raised  in  the  present  suit ;  and  that 
there  was  nothing  in  the  conduct  of  the  plaintiff 
which  csfopped  him  from  instituting  the  present'suit. 
1>XBI  Pbabad  v.  Ja7AB  Ali  .  I.  li.  R.,  8  AIL,  40 


564. 


Juritdiefion  of 


Bgrenue  Courts — Landlord  and  tenant — N 'W,  P» 
Benf  Act  ('Xrillof  1873), $».B6'39.— The  qjiettion 
of  title  raised  in  a  suit  for  a  declaration  that  tiie 
defendant  holds  an  estate  paying  revenue  to  Govern- 
ment as  a  manager  subject  to  ejectment  at  will,  and 
for  eji'ctment,  is  not  concluded  by  the  orders  of 
the  Revenue  Courts  establishing  the  relationship  of 
landlord  and  tenant  between  the  parties,  on  an 
application  having  been  made  by  the  defendant  under 
a.  89  of  Act  XVIII  of  1S7S,  upon  a  notice  having 
been  served  upon  him  by  the  plaintiff  under  8.>36 
of  that  Act,  objecting  to  his  ejectment.  Mtthamiiad 
Abu  Jatab  v,  Wali  Muhammad 

[L  li.  B.,  8  AH.,  81 

See  Chotu  v.  Jitan      •        X  Ij.  B.,  8  All.»  68 


665. 


Landholder  and 


ien*int — Decision  of  Revenue  Court  on  an  npplioo' 
tion  under  s.  39  of  Act  XVI If  of  1S73.— The 
plaintiffs  in  this  suit,  landholders,  had  caused  a 
notice  of  ejectment  to  be  served  on  the  defendants, 
their  tenants  under  a  lease,  on  the  ground  that  the 
tenancy  had  expired.  The  defendants  applied  to  the 
Revenue  Court,  under  s.  39  of  Act  XVIII  of 
18T8.  contesting  their  liability  to  be  ejected,  ou  the 
ftronnd  that  the  lease  was  a  perpetual  lease.  The 
Revenue  Conrt  held,  with  reference  to  the  word 
'*  istemrari  **  contained  in  the  lease,  that  the  lease  was 
perpetual,  and  defendants  were  not  liable  to  be  ejected. 
The  plaintiffs  thereupon  sued  in  the  Civil  Court 
for  the  cancelment  of  the  word  *' istemrari"  in  the 
lease,  on  the  ground  that  it  had  been  inserted 
fraudulently,  held,  on  appeal  from  the  decree  of 
the  lower  Appellate  Court  dismissing  the  suit  as 
barred  by  the  decision  of  the  Revenue  Court,  that  it  was 
not  so  barred,  the  matter  in  dispute  being  peculiarly 
within  the  jnrisdiction  of  the  Civil  Court,  and  not 
one  which  a  Revenue  Court  was  competent  finally  to 
determine  on  an  application  under  s.  39  of  Act  XVIII 
of  1878.     HusAiir  Shah  v,  Gopal  Rai 

[L  li.  B.,  2  AIL,  428 

666. •  Civil  Procedure 

Code,  1877,  *.  18  -N.-W.  P.  Bent  Act  (XVIII 
of  187 3J,  «.  39  -S  caused  a  notice  of  ejectment 
to  be  served  upon  K  in  respect  of  certiun  land, 
alleging  that  he  held  the  same  by  virtue  of  a  lease 
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which  had  expired.     K  oontegted  his  liability  to  be 
ejected  under  s.  39  of  Act  XVIII  of  187  S  denyir 
that  he  held  the  land  by  virtue  of  such  leue,  wi 
alleging  that  he  bad  a  right  of  oecupaney.   TV 
Revenue  Court  decided  that  K  held  the  land  under  i    , 
right  of  occupanc}*,  and  not  under  sach  leaie.  ^^    ' 
thereupon  sued  K  in  the  Civil  Court,  claiming  {xmss- 
sion  of  such  land,  on  the  allegation  that  A'  «bi  i    | 
trespasser    wrongfully   retuning  possession  thereof 
after  the  expiration  of  his  lease.     Mel  J  thsl  thf 
decision  of  the  Revenue  Court  did  not  render  \k    ' 
matter  in  Lisue  ret  judicata.     The  proWsioni  of  a.  U 
of  Act  X  of  1877  do  not  apply  to  applications  nclt  a 
thoseunder  B.  89of  ActXVIIIof  1873.    Sfkhsih 
HiSR  V,  Eabiic  Chaudhki  .  L  li.  B.,  8  A1L,6S1 


667. 


JuritdicHcn  ^ 


Civil  Court— Act  XVIII  of  1873  (N.-W.  P.  W 
AetJ,  MM,  3S'39.—Thfi  defendanU,  claiming  to  ^ 
occupancy  tenants  of  certain  land  and  slleging  tbt 
the  plaintiff  was  their  sub-tenant,  caused  s  notice 
of  ejectment  to  be  served  on  the  plaintiff  niwlff 
ss.  3tJ-39  of  Act  XVIII  of  1873.  The  pUintif 
thereupon,  under  the  provisions  of  s.  39  of  f^ 
Act,  preferred  an  application  contesting  his  lisbilit? 
to  be  ejected,  alleging  that  he  had  a  right  of 
occupancy  in  such  land  jointly  with  the  defendinti 
and  was  not  their  sub-tenant.  The  Assistant  ^^U^^ 
trying  the  case  finally  decided  that  the  pUintif 
was  tlie  sub-tenant  of  the  defendants,  and  the  pbintif 
was  ejected.  The  plaintiff  then  sued  the  defendic^ 
in  the  Civil  Court  for  a  declaration  of  his  right « 
an  occupancy  tenant  to  such  land  and  pos«tfi* 
of  the  same.  Held  that  the  decision  of  the  Assisttft 
Collector  as  to  the  respective  riirhts  of  the  psi^ 
could  only  be  regarded  as  incidental  and  ftnciUftT 
to  the  main  point  to  be  determined  by  him,  Wf-« 
whether,  assuming  the  relation  of  landlord  and  tout 
to  exist  between  the  parties,  the  plaintiff  was  X^^ 
to  be  ejected ;  and  such  decision  was  not  a  bar  to  i 
fresh  determination  of  such  rights  in  the  Civil  CoQ>t 
BisBAL  r.  TiKA  Rak     .         .    I.Is.B.,4AlL,U 


668. 


Decision  as  to  liability  to 


Bi^Qtmffnt— Landholder  and  tenani—iij^^^ 
of  tenant  —  Suit  hy  tenant  for  declarcMon  of  rig^J^ 
"'Juriediction—Act  XVIII  of  1873  f'V.-r.  F. 
Sent  Act  J,  e.  93  CbJ,—An  occupancy-tenant.  *j» 
had  been  ejected  under  ss.  34  and  »3  (i)  of  »e 
N.-W.  P.  Rent  Act,  on  the  ground  that  hehaj 
committed  an  act  mentioned  in  those  sectioni  ^^^Ij 
rendered  him  liable  to  ejectment,  sued  in  the  Civu 
Court  for  a  declaration  of  his  right  of  occupancy)^ 
to  have  the  decree  of  the  Revenue  Court  dirwtinz  w 
ejectment  declared  of  no  effect,  on  the  ground  th*i  "* 
act  was  not  one  of  those  rendering  him  liable  to  eje^ 
ment,  being  authorized  by  local  custom.  Bt^d  v» 
the  question  of  the  plaintiff's  liability  to  ejectment* 
account  of  the  act  in  question  being  a  matter  the 
cognizance  of  which  was  limited  to  the  BeT««| 
Courts,  and  the  decision  of  the  Revenue  Court  a2«o» 
him  having  become  final,  the  plaintiff's  init  ^ 
barred  by  s.  13  of  the  Civil  Procedure  Code,    i^ 
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Bahadur  v.   Birmha  Singh,  I,  L.  R»,  3  AH.,  85, 
distiuguished.    Badha  Paiaap  Singh  v.  Salts  Rai 

[I.  L.  R,  6  AIL,  246 


569. 


-  Act  XVIII  of 


187S,  s.  95 — Defermination  of  title  under  cL  («).— 
^  applied  to  the  Revenue  Court,  under  cL  (n)  of 
B.  95  of  Act  XVIII  of  1873,  for  the  recovery  of  the 
occupancy  of  certain  land,  alleging  that  the  occupancy 
of  Buch  land  had  devolved  upon  her  by  inheritance, 
and  that  the  landholder  had  wrongfully  dispossessed 
her.  The  landholder  set  up  as  a  defence  to  this 
application  that  S  was  not  entitled  to  the  occupancy 
of  the  land  by  inheritance,  but  thit  she  was  a 
trespasser.  The  Revenue  Court  determined  that  S 
was  entitled  to  the  occupancy  of  the  land  by  inherit- 
ance, and  granted  her  application.  The  landholder 
then  sued  S  in  the  Civil  Court  for  the  possession  of 
the  land.  Held,  per  Pbabson,  J.,  and  Tttbneb.  J., 
that  the  question  of  S*8  title  to  the  occupancy  of  the 
land  was,  with  reference  to  the  decision  of  the  Re- 
venue Court,  !*««  judicata,  and  could  not  again  be 
raised  in  the  Civil  Conrt.  Per  Spankib,  J.,  and 
Olpvibld,  J.,  contra.  SHiiiBHTT  Nabaim  Singh  «. 
Baohcha  .    L  Ii.  B.»  2  All.,  aOO 


670. 


Decision  as  to 


liability  to  ejectment —N.-JF.  P.  Rent  Ad,  1881, 
ss,  36,  40,  9.9.— The  plaintiffs,  who  claimed  to  be  ten- 
ants of  certain  land  under  a  lease  from  the  samindar, 
alleging  that  the  defendant  was  tjieir  sub-tenant, 
under  s.  36  of  the  N.-W.  P.  Rent  Act,  1881,  caused  a 
notice  of  ejectment  to  be  served  upon  the  latter  under 
the  provisions  of  that  Act.  The  defendant  did  not 
make  an  application  under  that  Act  contesting  his 
liability  to  be  ejected,  and  the  plaintiffs  applied  under 
ss.  40  and  95  (/)  of  that  Act  for  assistance  to  eject 
him.  The  Revenue  Court  trying  this  application 
rejected  it,  on  the  ground  that  the  defendant  was  not 
a  sub* tenant  of  the  plaintiffs,  but  a  co- sharer  in  their 
tenancy.  The  plaintiffs  thereupon  sued  the  defen- 
.dant  in  the  Civil  Court  for  a  declaration  that  the 
latter  was  not  a  partner  with  them  in  the  lease,  and 
for  possession  of  the  land  by  his  ejectment  therefrom. 
Meld  that  the  relief  sought  in  the  suit  by  the  plain- 
tiffs was  not  one  which  a  Revenue  Court  could  give 
under  any  of  the  clauses  of  s.  95  of  the  Rent  Act, 
which  presupposes  an  admitted  relation  of  landholder 
and  tenant;  and  therefore  the  determination  by  the 
Kevenue  Court  of  the  plaintiff's  application  for  eject- 
ment of  the  defendant  was  not  the  derision  of  a  Conrt 
competent  to  try  the  suit,  and  was  no  bar  to  its  main* 
tenance  in  a  Civil  Court  within  the  principle  of  s.  13 
of  the  Civil  Procedure  Code.  Lodhi  Singh  r.  Ibhbi 
Sikgh      ....    I.  L.  B.,  6  All.,  295 


57L 


Resumption  of 


rent'free  grant  ^Suit  for  declaration  that  land  is 
** garden  land"  and  for  possession"  Act  XII  of 
1881,  MS.  10,  BO,  ,95,  (a),  (c),  (n).—k  aamindar 
applied  to  the  Revenue  Court  under  s.  80  of  the 
]N.-W.  P.  Rent  Act,  and  obtained  an  order  for  the 
reaamption  of  certain  plots  of  land,  on  the  find- 
ing that  they  were  resumable  rent-free  grants.  The 
occupiers  of  the  land  were  ejected,  and  the  zamindar 

TOL.  IT 
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obtained  possession.  Subsequently  the  occupiers 
brought  a  suit  in  the  Civil  Court  to  obtain  a  declara- 
tion thit  they  held  plots  in  question,  under  a  license 
from  the  zamindar's  predecessor  in  title,  as  orchard 
land,  without  payment  of  any  rent  or  other  allowance 
to  the  landlord,  and  that  they  were  entitled  to  retain 
the  land  on  this  footing  so  long  as  it  should  continue  to 
be  occupied  with  trees.  They  sought  to  recover  posses^ 
sion  of  the  soil  and  timber,  asking  also  for  *'a 
determination  of  the  nature  of  their  tenure"  therein. 
Keld  that  the  cognizance  of  the  suit  by  the  Civil 
Court  was  not,  barred  by  the  provisions  of  s.  13 
of  the  rivil  Procedure  Code,  inasmuch  as  the  jurisdic- 
tion of  the  Civil  Court  to  entertain  it  was  not  ousted 
by  8.  96  of  the  Rent  Act,  since  the  "matter" 
presented  by  the  plaintiffs  was  not  one  "  on  which  an 
application  of  the  nature  mentioned  in  that  section" 
could  by  them  have  been  made  to  a  Court  of  revenue, 
els.  (a),  (c),and  («»)  of  the  sectiou  not  being  applicable 
to  the  case.    Ajudhia  Pbasad  v.  Shbodin 

[I.  L.  B.,  6  AIL.  403 


672. 


Suit  to  contest  demand  of 


distrainer-^f^  XII  of  1881, (N.-W.  P.  Reni 
Act),  ss,  84, 148, — A  decree  of  a  Rent  Court  passed 
upon  enquiries  made  nnder  ss.   8li  and  148  of  the 
Rent  Act  (XII  of  18^1^  is  not  conclusive  as  be- 
tween the  parties  to  the  enquiry,  upon  the  ques- 
tion of  title,  in  a  suit  institute  in  a  Civil  Court  for 
declaration  of  right  to,  and  possession  of,  the  land, 
in  respect  of  which  the  Rent    Court    decree   was 
passed.    The  period  of  limitation  for  instituting  a 
suit  in  the   Civil  Court,  as  prescribed  in  these  sec- 
tions, applies  only  to  suits  brought  by   plaintiff  or 
unsuccessful  intervener    to  have  it    declared  that 
plaintiff  had  a  title  to  receive  the  particular  rent 
claimed,  and  which  the  Rent  Court  has  refused  to 
give  him,  and  not  to  suits  for  declaration  of  title 
to,  and  possession  of,  the  land  in  respect  of  which 
the  rent  accrued  due.     In  1881  the  plaintiffs  had* 
under  the  provisions  of  the  Rent  Act  (XII  of  1881), 
made  a  distraint  for  rent    alleged    to  be  due  by 
one  of  their   tenants.      The   tenant    contested   the 
legality  of  the  distraint  by    a  'proceeding  in  the 
Rent  Court,  and  the  defendant  intervened  on  tha 
ground  that  he  had  been  actually  and  in  good  faith  in 
receipt  and  enjoyment  of  the  rent  of  the  land  occupied 
by  the  tenant.     On   the  2Sth  of  .Tune  1881  the 
Rent  Court  decided  against  the  defendant ;  but  owing 
to  some  irregularity,  the  distraint  was  withdrawn. 
Plaintiffs    subsequently    instituted    a    suit    in    the 
Rent    Court    against    the    tenant    for   recovery  of 
arrears  of  rent  and  thf  defendant  again  intervened, 
and  upon  enquiry,  under  s.   148  of  the  Rent  Act 
(XII   of  1881),  plaintiffs'   suit  for  arrears  of  rent 
was  dismissed.    Plaintiffs  then  instituted  this  suit  in 
the  Civil  Court  for  declaration  of  their  right  to,  and 
possession  of,  the  land  in  respect  of  which  distraint 
proceedings    had    been    taken,    and   suit    for    re- 
covery of  arrears  of  rent  instituted.      The   Court 
of  first  instance  dismissed  the  suit  on  the  meritf. 
The  plaintiffs  appealed  and  urged  (inter  ^ali'*)  that 
the  defendant  was  estopped,  by  the  decision  of  the 
28th  June  1881,  from  contesting  plaintiffs'   title. 

11  Q  2 
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rouiiunsdm 


bnt  from  iU  date  nntil  Ausnut  1877  pud  tbe  defen- 
dftuta  rent  for  such  land.  On  tbe  8th  An /nit  L877 
the  p1:iintiif  institnted  the  present  auit  againtt  the 
defendants  in  the  Civil  Conit,  in  which  he  churned  a 
declaration  of  his  proprietary  rijrht  to  sich  land,  and 
to  be  maintained  in  possession  thereof  as  proprietor, 
free  from  the  U'bbility  to  pay  rent,  and  to  have  tbe 
decree  of  the  Re%'enne  Conrt  dat^d  the  16tb  August 
1S65  d  -dared  nnll  and  inoperative.  Seld  that  the 
plaintifTs  suit  in  the  Revenue  Court  not  being  one 
which  thAt  Court  was  competent  to  entertain,  tbe 
deciiion  in  thvt  suit  coild  not  be  held  final  pn  tbe 
question  of  title  rais  d  in  the  present  suit ;  and  that 
there  was  nothing:  in  tbe  conduct  of  the  plain tiif 
which  rstopped  him  from  instituting  the  present  suit. 
i;bbi  Pbasad  r.  Javab  Ali  .  I.  K  R.»  8  All.»  40 


664. 


JurUdiefion  of 


Bgrenue  Ccnrtt — Landlord  and  tenant — N 'W.  P. 
Rent  Act  rXrilIoflS73),e».B6'39.— The  qjietAwa 
of  title  raised  in  a  suit  for  a  declnration  that  tne 
defendant  holds  an  estate  paying  revenue  to  Govern- 
ment as  a  manager  snbj«*ct  to  ejectment  at  will,  and 
for  ejectment,  is  not  concluded  by  the  orders  of 
the  Revenue  Courts  establishing  the  relationship  of 
landliird  and  tenant  between  the  parties,  on  an 
application  having  been  made  by  the  defendant  under 
s.  39  of  Act  XVIII  of  IS78,  upon  a  notice  having 
been  served  upon  him  by  the  plaintiff  under  s.-36 
of  that  Act,  obj(  cting  to  bis  ejectment.  Muhamicad 
Abit  Jafab  v.  Wali  Muhammad 

[L  L.  B.,  8  AIL,  81 

See  Choto  v.  Jitak      .        X  Ij.  R^  8  AIL,  68 
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Landholder  and 


tenant — Decision  of  Revenue  Court  on  an  applioa" 
Hon  under  »,  89  of  Act  XVII f  of  187S.—The 
plaintiffs  in  this  suit,  landholders,  had  caused  a 
notice  of  ejectment  to  be  served  on  the  defendants, 
their  tenants  under  a  lease,  on  the  ground  that  the 
tenancy  had  expired.  The  defendants  applied  to  tbe 
Revenue  Court,  under  s.  39  of  Act  XVIII  of 
1878.  contesting  their  liability  to  be  ejected,  on  tbe 
gronnd  that  tbe  lease  was  a  perpetual  lease.  The 
Revenue  Co'irt  held,  with  reference  to  the  word 
"  istemrari "  contained  in  tbe  lease,  that  the  lease  was 
perpetual,  and  defendants  were  not  liable  to  be  ejected. 
The  plaintiffs  thereupon  sued  in  the  Civil  Court 
for  the  caneelment  of  the  word  *' istemrari"  in  the 
lease,  on  the  ground  that  it  had  been  inserted 
fraudulently.  Held,  on  appeal  from  the  decree  of 
tbe  lower  Appellate  Court  dismissing  the  suit  as 
barred  by  tbe  di  cision  of  the  Revenue  Court,  that  it  was 
not  so  barred,  tho  matter  in  dispute  being  peculiarly 
within  tbe  jnrisdiction  of  tbe  Civil  Court,  and  not 
one  which  a  Revenue  Court  was  competent  finally  to 
determine  on  an  application  under  s.  89  of  Act  XVIII 
of  1878.    HvsAiir  Shah  v,  Gopal  Rai 

[I.  li.  B.,  a  AIL,  428 

566. Civil  Procedure 

Code,  1877,  t,  18  -N.-JT.  P.  Bent  Act  (XVIII 
of  1873),  s.  39  -S  caused  a  notice  of  ejectment 
to  be  served  upon  K  in  respect  of  certain  land, 
Alleging  that  be  held  tbe  same  by  virtue  of  a  lease 
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which  had  expired.  K  contested  hu  liability  to  be 
ejected  under  s.  39  of  Act  XVIII  of  187  S  denying 
that  he  held  the  land  by  virtue  of  such  lease,  and 
I  alleging  that  he  had  a  right  of  occupaney.  The 
Revenue  Conrt  decided  that  X  held  the  land  under  a 
right  of  occupancy,  and  not  under  such  lease.  S 
thereupon  sued  K  in  the  Civil  Conrt,  claiming  possea- 
sion  of  such  land,  on  the  allegation  that  if  was  a 
trespasser  wrongfully  retuning  possession  thereof 
after  the  expiration  of  hi«  lease.  Held  that  the 
decision  of  the  Revenue  Court  did  not  render  tbe 
matter  in  usue  res  judicata.  The  provisions  of  s.  13 
of  Act  X  of  1877  do  not  apply  to  applications  such  as 
those  under  s.  89  of  Act  XVIII  of  1873.  Sukhdaik 
MiBB  V.  Eabim  Chaodhu  .  L  L.  B.,  8  AIL,  621 


667. 


Jurisdiction  of 


Civil  Court— Act  XVIII  of  1873  (S.-W.  P.  Rent 
AefJ,  MS,  36-39. —Thfi  defendants,  claiming  to  be 
occupancy  tenants  of  certain  land  and  alleging  that 
the  pUintiff  was  their  sub-tenant,  caused  a  notice 
of  ejectment  to  be  served  on  tbe  plaintiff  under 
ss.  8d-h9  of  Act  XVIII  of  1873.  The  pUuntiff 
thereupon,  under  the  provisions  of  s.  .39  of  that 
Act,  preferred  an  application  contesting  bis  liability 
to  be  ejected,  alleging  that  he  had  a  right  of 
occupancy  in  such  land  jointiy  with  the  defendants 
and  was  not  their  sub-tenant.  The  Assistant  Collector 
trying  the  case  finally  decided  that  the  plaintiff 
was  tlie  sub-tenant  of  the  defendants,  and  the  phuntiff 
was  ejected.  Tbe  pUintiff  then  sued  the  defendants 
in  tbe  Civil  Court  for  a  declaration  of  bis  right  as 
an  occupancy  tenant  to  such  land  and  possession 
of  the  same.  Held  that  the  decision  of  the  Assistant 
Collector  as  to  the  respective  rii:bts  of  tbe  parties 
could  only  be  regarded  as  incidental  and  ancillary 
to  the  main  point  to  be  determined  by  him,  vin., 
whether,  assuming  the  relation  of  landlord  and  tenant 
to  exist  between  the  parties,  the  plaintiff  was  liable 
to  be  ejected ;  and  such  decision  was  not  a  bar  to  a 
fresh  determination  of  such  rights  in  tbe  Civil  Court. 
Bibbal  r.  TiEA  Ram     .        .   I.L.B,  4A1L,  11 

668.  Deoision  as  to  liability  to 

ejectment — Landholder  and  tenant — Kjeetment 
cf  tenant  — Suit  hy  tenant  for  declaration  of  right 
—Jurisdiction— Act  XVIII  of  1873  ^V.-fT.  P. 
Rent  Act  J,  *.  98  fhJ.—Axi  occupancy-tenant,  who 
had  been  ejected  under  ss.  84  and  »3  (5)  of  the 
N.-W.  P.  Rent  Act,  on  the  ground  that  he  had 
committed  an  act  mentioned  in  those  sections  which 
rendered  him  liable  to  ejectment,  sued  in  tbe  Civil 
Court  for  a  declaration  of  his  right  of  occupancy,  and 
to  have  the  decree  of  the  Revenue  Court  directing  his 
ejectment  declared  of  no  effect,  on  the  ground  that  bis 
act  was  not  one  of  those  rendering  him  liable  to  eject- 
ment, being  authorized  by  local  custom.  Held  that 
the  question  of  the  plaintiff's  liability  to  ejectment  on 
account  of  the  act  in  question  being  a  matter  tbe 
cognizance  of  which  was  limited  to  the  Revenue 
Courts,  and  the  decision  of  tbe  Revenue  Conrt  against 
him  having  become  final,  tbe  plaintiff's  suit  was 
barred  by  s.  13  of  the  Ciril  Procedure  Code.    Rt^ 
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Bahadur  v.   Birmha  Singh,  I.  L,  R„  3  AH.,  85, 
distinguished.    Badha  Pbasap  Singh  v.  Salik  Bai 

[I.  L.  R,  6  AIL,  245 
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Act  XVIII  of 

1873,  s,  dS—Defermination  of  title  under  cL  («).— 
5  applied  to  the  Revenue  Court,  under  cL  (»)  of 
8.  95  of  Act  XVIII  of  1873,  for  the  recovery  of  the 
occupancy  of  certain  land,  alleging  that  the  occupancy 
of  such  land  had  devolved  upon  her  by  inheritance, 
and  that  the  landholder  had  wrongfully  dispossessed 
her.  The  landholder  set  up  as  a  defence  to  this 
application  that  iS  was  not  entitled  to  the  occupancy 
of  the  land  by  inheritance,  but  thit  she  was  a 
trespasser.  The  Revenue  Court  determined  that  S 
was  entitled  to  the  occupancy  of  the  land  by  inherit- 
ance, and  granted  her  application.  The  landholder 
then  sued  8  in  the  Civil  Court  for  the  possession  of 
the  land.  Held,  per  Pbabsok,  J.,  and  Turnbb,  J„ 
that  the  question  of  •S's  title  to  the  occupancy  of  the 
land  was,  with  refei-ence  to  the  decision  of  the  Re- 
venue  Court,  re*  judicata,  and  could  not  again  be 
raised  in  the  Civil  Court.  Per  Spankib,  J,,  and 
Oldvibld,  J.,  contra,  Shimbhu  Nasain  Sinoh  «. 
Baohoha  .    L  Ii.  B.,  2  AIL,  200 


570. 


Decision  as  to 


liability  to  ejectment —N.-TT.  P.  Bent  Act,  1881, 
88,  SB,  40,  do.— The  plaintiffs,  who  claimed  to  be  ten- 
ants of  certain  land  under  a  lease  from  the  zamindar, 
alleging  that  the  defendant  was  tjieir  sub-tenant, 
under  s.  36  of  the  N.-W.  P.  Bent  Act,  1881,  caused  a 
notice  of  ejectment  to  be  served  upon  the  latter  under 
the  provisions  of  that  Act.  The  defendant  did  not 
make  an  application  under  that  Act  contesting  his 
liability  to  be  ejected,  and  the  plaintiffs  applied  under 
ss.  40  and  95  (/)  of  that  Act  for  assistance  to  eject 
him.  The  Bevenue  C.>urt  trying  this  application 
rejected  it,  on  the  ground  that  the  defendant  was  not 
a  sub- tenant  of  the  plaintiffs,  but  a  co- sharer  in  their 
tenancy.  The  plaintiffs  thereupon  sued  the  defen- 
.dant  in  the  Civil  Court  for  a  declaration  that  the 
latter  was  not  a  partner  with  them  in  the  lease,  and 
for  possession  of  the  land  by  his  ejectment  therefrom. 
Seld  that  the  relief  sought  in  the  suit  by  the  plain- 
tiffs was  not  one  which  a  Revenue  Court  could  give 
under  any  of  the  clauses  of  s.  95  of  the  Rent  Act, 
which  presupposes  an  admitted  relation  of  landholder 
and  tenant;  and  therefore  the  determination  by  the 
Bevenue  Court  of  the  plaintiff's  application  for  eject- 
ment of  the  defendant  was  not  the  decision  of  a  Court 
competent  to  try  the  suit,  and  was  no  bar  to  its  main- 
tenance in  a  Civil  Court  within  the  principle  of  s.  13 
of  the  Civil  Procedure  Code.  Lodui  Singh  r.  Ishbi 
Si»OH      ....    I.  L.  K.,  e  AU.,  295 


57L 


—  Resumption  of 


rent-free  grant -^ Suit  for  declaration  that  land  is 
"garden  land"  and  for  poeeession^  Act  XII  of 
1881,  88.  10,  SO,  .95.  (a),  (c),  (n).^K  zamindar 
applied  to  the  Revenue  Court  under  s.  80  of  the 
N.-W.  P.  Bent  Act,  and  obtained  an  order  for  the 
resumption  of  certain  plots  of  land,  on  the  find- 
ing that  they  were  resumable  rent-free  grants.  The 
occupiers  of  the  land  were  ejected,  and  the  zamindar 

TOL,  IT 
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obtained  possession.  Subsequently  the  occupiers 
brought  a  suit  in  the  Civil  Court  to  obtain  a  declara- 
tion th4t  they  held  plots  in  question,  under  a  license 
fix)m  the  zamindar*s  predecessor  in  title,  as  orchard 
land,  without  payment  of  any  rent  or  other  allowance 
to  the  landlord,  and  tliat  they  were  entitled  to  retain 
the  land  on  this  footing  so  long  as  it  should  continue  to 
be  occupied  with  trees.  They  sought  to  recover  posses- 
sion  of  the  soil  and  timber,  asking  also  for  ''a 
determination  of  the  nature  of  their  tenure  "  therein. 
Keld  that  the  cognizance  of  the  suit  by  the  Civil 
Court  was  not.  barred  by  the  provisions  of  s.  IS 
of  the  Civil  Procedure  Code,  inasmuch  as  the  jurisdic- 
tion of  the  Civil  Court  to  entertain  it  was  not  ousted 
by  s.  96  of  the  Bent  Act,  since  the  "matter*' 
presented  by  the  plaintiffs  was  not  one  «*on  which  an 
application  of  the  nature  mentioned  in  that  section" 
could  by  them  have  been  made  to  a  Court  of  revenue, 
els.  (a),  (c),and  (»)  of  the  section  not  being  applicable 
to  the  case.    Ajudhia  Pbabad  r.  Shbodin 

[I.  L.  B.,  6  AIL,  408 


572. Suit  to  contest  demand  of 

distrainer-- ^f<  xil  of  18Bl.(N,-W,  P.  Reni 
Act),  88.  84, 148,— A  decree  of  a  Bent  Court  passed 
upon  enquiries  made  under  as.  8li  and  148  of  the 
Bent  Act  (XII  of  18S1)  is  not  conclusive  as  be- 
tween the  parties  to  the  enquiry,  upon  the  ques- 
tion of  title,  in  a  suit  instituted  in  a  Civil  Court  for 
declaration  of  right  to,  and  possession  of,  the  land, 
in  respect  of  which  the  Bent  Court  decree  was 
passed.  The  perio;i  of  limitation  for  instituting  a 
suit  in  the  Civil  Court,  as  prescribed  in  these  sec- 
tions, applies  only  to  suits  brought  by  plaintiff  or 
unsuccessful  intervenor  to  have  it  declared  that 
plaintiff  had  a  title  to  receive  the  particular  rent 
claimed,  and  which  the  Bent  Court  has  refused  to 
give  him,  and  not  to  suits  for  declaration  of  title 
to,  and  possession  of,  the  Und  in  respect  of  which 
the  rent  accrued  due.  In  1881  the  plaintiffs  had, 
under  the  provisions  of  the  Bent  Act  (XII  of  1881), 
made  a  distraint  for  rent  alleged  to  be  due  by 
one  of  their  tenants.  The  tenant  contested  the 
legality  of  the  distraint  by  a  'proceeding  in  the 
Bent  Court,  and  the  defendant  intervened  on  the 
ground  that  he  had  been  actually  and  in  good  faith  in 
receipt  and  enjoyment  of  the  rent  of  the  land  occupied 
by  the  tenant.  On  the  2Sth  of  .Tune  1881  the 
Bent  Court  decided  against  the  defendant;  but  owing 
to  some  irregularity,  the  distraint  was  withdrawn. 
Plaintiffs  subsequently  instituted  a  suit  in  the 
Bent  Court  against  the  tenant  for  recovery  of 
arrears  of  rent  and  the  defendant  again  intervened, 
and  upon  enquiry,  under  s.  148  of  the  Bent  Act 
(XII  of  1881),  plaintiffs'  suit  for  arrears  of  rent 
was  dismissed.  Plaintiffs  then  instituted  this  suit  in 
the  Civil  Court  for  declaration  of  their  right  to,  and 
possession  of,  the  land  in  respect  of  which  distraint 
proceedings  had  been  taken,  and  suit  for  re- 
covery of  arrears  of  rent  instituted.  The  Court 
of  first  instance  dismissed  the  suit  on  the  merite. 
The  plaintiffs  appealed  and  urged  {inter  ali^)  that 
the  defendant  was  estopped,  by  the  decision  of  the 
28th  June  1881,  from  contesting  plaintiffs'   title. 

II  Q  2 
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Seld  tbat  the  decision  of  the  28th  Jane  1881  in 
the  inquiry  held  under  t.  84  of  the  Bent  Act  (XII 
of  1881)  was  not  conclusive  between  the  parties  in 
a  subsequent  suit  between  them  to  determine  their 
title  to  the  land  in  respect  of  which  the  distraint 
proceedings  had  been  taken.  Qatxqx  Pbasad  r. 
Baxdbo  Bam  .  .    L  Ii.  IL,  10  All.,  847 


578. 


"Court     of   jurisdiction 


oomi>et6tit  to  try  the  suit  in  which  such 
issue  has  been  subsequently  raised  "— iV.-  JF. 
P.  Land  Ee venue  Act  (XlXof  187B),  #f.  JIB  and 
lU^Civil  Procedure  Code  (1882),  s.  13— Mort- 
gage— Foreclosure — Suit  for  redemption, — One  R  S 
mOTtgisgedin  1864,  by  two  mortgages  of  the  same  date, 
certain  immoveable  property  to  One  A  S.  In  1877 
A  8  applied  for  foreclosure  of  these  mortsragcs  and 
obtained  an  order  under  s.  8  of  Begulation  XXVII  of 
1806,  but  these  proceeding^  were,  it  was  alleged,  never 
brought  to  a  legal  conclusion.  Subsequently ,  the  mort- 
p:agee  applied  in  a  Court  of  revenue  for  partition  in 
his  favour  of  the  mortgaged  property.  The  mort- 
gagor resisted  that  application  on  the  ground  that  the 
foreclosure  proceedings  had  not  been  completed ;  but 
the  Court,  acting  under  ss.  113  and  114  of  Act  XIX 
of  1873,  overruled  that  objection  and  g^nted  parti- 
tion in  favour  of  the  mortgagee.  In  1892  the  mort- 
gagor sued  the  representatives  of  the  original  mort- 
gagee in  a  Civil  Court  for  redemption  of  the  mort- 
gages of  1864.  The  defendants  resisted  the  suit 
principally  on  the  plea  that  s.  13  of  Act  XIV  of  18^2 
applied  and  was  a  bar  to  the  suit;  but  no  plea  of 
res  judicata  outside  s.  13  wa»  raised .  The  plai  n tiff's 
suit  was  dismissed  as  stated  by  the  principle  of  res 
judicata.  The  plaintiff  appealed.  Held  by  Ttb- 
BSLL,  J„  thnt  the  Court  of  revenue  being  incompe- 
tent to  determine  the  suit  in  which  the  issae  whether 
the  mortgages  had  been  foreclosed  or  not  was  subse- 
quently raised,  s.  13  of  Act  XIV  of  1882  did  not 
apply,  and  no  plea  of  res  juiicata  outside  s.  13  could 
be  entertained,  inasmuch  as  no  such  plea  had  been 
put  forward  in  the  Court  below  or  in  the  High  Court. 
Jdisir  Raghobar  Dial  v.  8heo  JBuhsh  Singh,  I,  L, 
S,9  9  Calc,  439,  referred  to.  Per  BtBKiTT,  J., 
con/ra.— The  provisions  of  s.  1.^  of  Act  XIV  of  1882 
are  not  exhaustive,  and,  the  plaintiff  not  having 
appealed  therefrom,  the  decision  of  the  Court  of 
revenue  mast  be  held,  upon  the  principle  of  res 
judicata,  to  be  a  bar  to  the  present  suit.  Ham  Lai 
v.  Chhah  Nath,  I,  L,  R,,  12  AIL,  678,  and  Earn 
Kirpal  V.  Eup  Kuari,L  L,  E„  6  AIL,  26P,  referred 
to.      Hab  Cbaban  SnraH  v.  Hab  Sbaitkar  Singh 

[L  Ii.  B.,  16  All.,  464 

Held  in  the  same  case  by  Knox,  Blaib,  and 
Bavbbji,  JJ„  on  appeal  under  the  Letters  Patent, 
that  where  a  Court  of  revenue,  acting  nnder  s.  11*3  of 
Act  XIX  of  1873,  has  decided  a  question  of  title  or 
of  proprietary  right,  such  decision,  being  the  decision 
of"  a  Court  of  civil  judicature  of  first  instance,"  will 
operate  as  res  judicata  in  a  sobsequent  civil  suit  in 
wmch  the  same  question  is  being  litigated.  Hab 
Chabak  SnroH  v.  Hab  Shaitkab  Sihoh 

[L  Ii.  B.»  18  AIL,  69 
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674. 


Transfer       of 


Property  Act(IVofl8S2),  s,  99— Sale  by  a  Court 
of  revenue  in  contravention  of  s,  99 — Subsequent 
suit  for  partition  in  a  Ciril  Covrt  based  upon 
rights  acquired  under  such  sale — Co'Sharers, — A 
Court  of  revenue,  in  execution  of  a  decree  for  rent, 
sold  the  mortgagor's  interest  in  a  certain  house  which 
had  been  mortgaged  together  with  other  property,  and 
the  sale  was  upheld  on  appeal  to  the  Bo«u^  of 
Bcvenue.  Subsequently  the  auction-purchaser  at  the 
sale  above  referred  to  sued  in  a  Ci\  il  Court  for  parti- 
tion of  the  share  purchased  by  him.  Held  that  the 
co-sharers  in  the  property  in  question  could  not  dis* 
pute  the  validity  of  the  sale,  notwithstanding  that  the 
decree  and  the  sale  in  pursuance  thereof  were  in 
direct  violation  of  s.  99  of  Act  IV  of  1882.  Taba 
CsAND  ff.  Imdad  Husain     I.  Ij.  B.,  18  All.»  826 


676. 


Decision  of  Revenue  Court 


—Civil  Procedure  Code  (1S82J,  s.  iS.— A  aamindar 
distrained  for  rent  under  the  Bent  Becovcry  Act 
of  1865.  Thereupon  the  tenant  filed  a  summary  suit 
under  that  Act  in  a  Be  venue  Court,  and  the  distraint 
was  annulled  on  the  ground  that  the  zamindar  had 
not  tendered  a  proper  pottah  as  rrquired  by  s.  7. 
The  zamindar  now  sued  in  the  Court  of  the  District 
Hunsif  to  recover  the  arrears  of  rent.  Held  that 
the  question  of  the  propriety  of  the  pottah  tendered 
was  not  res  judicata*  BAiraAYYA  Afpa  Bait  r. 
Batkah   .  L  Ii.  R^  20  Mad.,  393 


676. 


Decision      of      Collector 


under  Mad.  Reg.  V  of  1822  when  unap- 
pealed. — A  case  decided  by  a  Collector  under  Begula- 
tion y  of  1822,  from  whose  decision  no  appeal  was 
made,  was  held  to  be  res  judicata,  and  could  not  be 
re-opened  before  a  Small  Cause  Court  Judge.    Up- 

PALAPATI  GaNAKATA  GABU  r.  BaLATI  BaMITDU 

[2  Mad^  476 

But  see  Adkctlaic  Pillai    r.    Koyil    Chikka 
PiLLAi 2  MadL,  22 


677. 


Decision  as  to  rate  of  rent 


— Decision  on  agreement  set  up  by  tenant,  -In  a 
suit  brought  in  a  Bevenue  Court  by  a  landlord 
against  his  tenant  to  enforce  acceptance  of  a  pottah 
at  certain  rates,  for  a  certain  year,  the  tenant  pl<aided 
that  by  virtue  of  a  special  agreement  he  was  entitled 
to  hold  at  favourable  rates,  but  failed  to  establish 
this  plea,  and  a  decree  was  passed  in  favour  of 
the  landlord.  The  tenant  then  sued  in  the  Civil 
Court  to  establish  his  right  to  compel  the  landlord  to 
grant  him  a  pottah  at  favourable  rates  for  the  next 
year,  by  virtue  of  the  special  agreement  put  forward 
by  him  in  the  suit  in  the  Bevenue  Court.  Held  that 
the  decision  of  the  Bevenue  Court  was  no  bar  to  the 
suit    Habika  Bamaytab  v,  Sikdtt  TOTASAjn 

[I.UR^7Mad,61 


678. 


Former  suit  under  Madras 

Rent  Recovery   Act   (Mad.   Act    VJil  of 

IW^)— Jurisdiction  of  Eerenue  Court — Question 
of  title. --In  a  suit  for  land  it  appeared  that  the 
defendant  had  obtdned,  under  the  Madias  Bent 
Becovery  Act,  a  judgment  that  the  present  plaintiff 
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should  accept  from  him  a  pottah  for  the  land  in 
question  and  deliver  to  him  a  corresponding  muchalka 
and  subsequently  an  order  for  ejectment,  which  was 
executed.  The  present  plaintiff  did  not  appear  when 
the  above  orders  were  made.  The  defendant  relied  on 
these  proceedings  as  constitutiuf^  a  bar  to  the  present 
init.  Held,  following  Harika  Ramayifarv,  Sunier 
Tiriatami,  I,  L,  72.,  7  Mad,,  61,  that  the  decision  of 
the  Eovenue  Court  wns  no  bar  to  the  suit.      Ganqa- 

BAJtr  r.  K0NDIBBDPI3WAMI 

[I.  Ii.  B.,  17  Mad.,  106 

679.    ' Decision   as  to   right   to 

possession — Dismissal  of  application  by  Collect 
tor  to  raise  attachment, — S,  the  mortgagee  of  a 
talukhdari  village,  obtained  a  decree  upon  his  mort- 
gage a;:ain8t  his  mortgagor,  the  talukhdar  of  the 
village,  under  which  <^iS'  attached  the  village.  The 
Collector  of  the  district  in  which  the  attached  village 
was  sitnated  thereupon  came  in  under  s.  246  of  the 
Civil  Procedure  CoJe,  1859,  and  sought  to  raise  the 
attachment,  bat,  as  he  failed  to  appear  when  the 
matter  came  on  for  adjudication,  his  application  was 
dismissed  The  village  was  then  sold  under  the 
decree  and  was  purchased  by  >',  the  mortgagee. 
Upon  ^  seeking  to  obtain  possession  of  the  village,  he 
was  resisted  by  the  Collector,  whereupon  iS  (after  pro. 
ceedintrs  infffectually  taken  by  him  under  s.  269 
of  the  Code)  filed  a  suit  against  the  Collector  praying 
to  be  put  in  p  ssession  of  the  vilUge.  Held  by 
the  Appellate  Court  (affirming  the  decision  of  TrcKBB, 
J.)  that  the  right  of  8  to  be  put  in  possession  of  the 
village  was,  as  between  him  and  the  Collector,  rss 
judicata  by  reason  of  the  dismissarof  the  Collector's 
application  under  s.  246  <  f  the  Code  (to  set  aside 
which  dismissal  the  Collector  had  not  fiUd  a  suit 
within  the  year  allowed  for  that  purpose),  and  that  ^ 
ought  therefore  to  have  been  at  once  put  in  possession 
of  the  village  without  further  proof  of  hi*  title. 
CoLLscTOB  OP  Ahmbdabad  r.  Saicat.dar  Bechab- 
DA8 9  Bom.,  205 

580.  Order  of  Hamlatdar  under 

Bom.  Act  V  of  1864  — ^^ec^  of  order  t-n  mort' 
gagee  —A  mortgagee  is  not  affected  by  the  order  of  a 
Mamhitdar  m-ido  under  B  mbay  Act  V  of  1804 
on  the  application  of  the  mOrtgat:or  for  possession 
subsequent  to  the  date  of  the  mortgage.  EBiBHyAJi 
Nabavan  v.  GoriNt)  Bhasbab  9  Bom.,  275 

681.  Dismissal  of  suit  by  Ham- 

latdar  on  the  merits— /'o^JteMory  snit  in  Mam* 
lafdur^s  Court — Subsequent  s»  it  in  Civil  Court 
under  s,  9  of  the  Specific  Relief  Act  (I  of  1877 J  - 
Mamlntdars*  Act  (Horn,  Act  Hi  of  1876),  s,  J8^ 
Sp'cific  Relief  Act  (1  of  1877),  s.  9.— A  possessory 
suit  filed  in  the  Mamlatdar's  Court  was  dismissed  by 
the  Mamlatdar  on  the  merits.  The  plaintiff  there- 
upon filed  another  suit  under  s.  9  of  the  Specific 
Relief  Act  (I  of  1877)  in  a  Civil  Court  uhich  allowed 
the  claim  and  passed  a  decree  in  his  favour.  The 
defendant  applied  to  the  High  Court  in  its  extra- 
ordinary jnrisdiction  and  contended  that  the  plain- 
tiff's ciaiin  was  res  Judicata  ^  and  that  the  Mamlat- 
dar's decree  barred  the  second  snit.  Held  that, 
having  regard  to  s.  18  of  the  MamlatduV  Courts 
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Act  (Bom.  Act  III  of  1876),  the  Mamlatdar's  deciflion 
was  not  conclusive,  and%hat  the  plaintiff  was  entitled 
to  bring  the  second  suit  under  s.  9  of  the  Specific 
Belief  Act.    Bakohandba  Bala ji  Phadbib  v.  Nab- 

BIBHAOHABTA  YbDUBATHAOHABTA  EaTTI 

[I.  Ii.  B.,*  24  Bom.»  251 

582.^ Decision  of  Revenue  Court 

as  to  landholder's  title— Ctvt7  Procedure  Code, 
s,  13 — Madras  Rent  Recover g  Act,  s.  9.— In  a 
summary  suit  filed  by  a  landlord  against  his  tenant 
in  the  Court  of  the  Depaty  Collector  under  the 
Madras  Bent  Becovery  Act,  s.  9,  to  enforce  acceptance 
of  a  pottah  by  the  defendant,  it  appeared  that,  in 
a  former  suit  between  the  same  parties  in  the  same 
Court,  it  had  been  decided  that  the  defendant  was  the 
plaintiff's  tenant,  and  as  such  bound  to  accept  a 
pottah  from  him  in  respect  of  the  land  in  question  in 
the  present  suit.  JSeld  that  the  defendant  was  not 
entitled  in  the  present  suit  to  dispute  the  plaintiff's 
title  since  the  former  decision  constituted  it  res* 
,  .judicata,  Vbnkataohalapati  t».  Kbibhna 
I  [I.  Ii.  B.»  18  Mad.,  237 


(d)  Cbimikal  Codbtb. 


588. 

-   Civil 


Decision  of  Criminal  Court 

Procedure    Code,   1877,    *.  13— Suit   by 


Hindu  father  for  compensation  for  the  loss  of  his 
daughter's  services  in  congequence  of  her  abduction 
—  Compensation  for  costs  of  prosecuting  abductor, 
— A  Hindu  sued  for  compensation  for  the  loss  of  his 
daughter's  services  in  consequence  o£  her  abduction  by 
the  defendant,  and  for  the  coats  incurred  by  him  in 
prosecuting  the  defendant  criminally  for  such  abduc- 
tion. The  defendant  was  convicted  on  such  prosecu- 
tion. Held  that  the  decision  of  the  Criminal  Court 
did  not  operate  under  s.  13  of  Act  X  of  1877  to  bar 
the  determination  in  such  suit  of  the  question  whether 
the  defendant  bad  or  had  not  abducted  the  plaintiff's 
daughter.    Bax  Lal  r.  Tula  Kax 

[I.  Ii.  R..  4  AIL,  97 

584.  Conviction    in  criminal 

e9^B —Subsequent  civil  suit  Jor  damages, — The 
conviction  in  a  criminal  easels  not  conclusive  evidence 
ia  a  civil  suit  for  damages  in  respect  to  the  same  act. 

BlBHONATH  1?B0(}Y  v,  HUBO  QOBIltD  NEOar 

[5  VH.  R.,  27 

585. Decision  as  to  validity  of 

document  in  criminal  gba^— Subsequent  suit  in 
Civil  Court, — A  Civil  Court  is  not  bound  by  a 
Magistrate's  view  of  the  genuineness  of  a  document. 

NlTTYAB(7KD  SuBKAH  0.  ^ABHEEKATH    NtALVVBAB 

[5  W.  B..  26 

JvoavT  MiBSBB  V.  Baboo  Lali; 

[5  W.  B,  Cr.,  50 

OoKANATH    Boy    Chowdhby  v.    Baghoonath 

MiTTBB 

[Marsh.,  43 :  W.  B,  F.  B.,  10 : 1  Hay,  75 

10.  BELIEF  KOT  GRANTED. 

588. Dismissal  of  suit  without 

leave  to  bring  fresh  suit— Ctci7  Procedure 
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1^10.  BELIEF  KOT  QBAISJISID— continued. 

Code,  »,  873— Withdrawal  of  *««.— Expl.  Ill  of 
I.  IS  of  the  Civil  Procedure  Code  contemplates  a 
decree  which  doPB  not  expressly  grant  the  relief 
claimed  :  the  termination  of  a  suit  by  the  plaintiff 
being  allowed  to  withdraw  it,  without  leav^e  to  bring  a 
fresh  one,  is  not  a  bar,  under  expl.  III>  to  a  subse- 
quent suit  in  which  the  same  matter  is  in  issue. 
KAMim  Eaut  Boy  v.  Bak  Kath  Chuckbbbitttt 

[I.  Ii.  B.,  21  Calc,  266 


687. 


Befusal  to  give  relief  not 


olaimed  in  plaint — tiubseqnent  euitjor  poMtestion 
of  the  land  not  claimed—  Civil  Frocedure  Code, 
1869,$.  2.- A  B  instituted  a  suit  against  V  iJ  to 
recover  possession  of  one-half  of  a  field.  S  ,If  and 
B  If,  on  their  application,  were  made  plaintiffs  in 
that  suit,  but  no  alteration  in  the  amount  either  of 
fitamp  or  claim  was  made  in  the  plaint.  The  Prin- 
cipal Sudder  Ameen  awarded  to  A  B  one-fourth  of 
the  field,  and  to  id^  ^  tod  B  A  conjointly  he  awarded 
otne-fourth,  but  as  to  the  remiuning  one-half  he  passed 
no  decree,  as  it  had  not  been  claimed  in  the  plaint. 
A  A  and  B  H  thereupon  filed  a  fresh  suit  to  recover 
possession  of  their  remaining  one-iouith  of  the  field, 
and  the  Principal  Sudder  Ameen  passed  a  decree  in 
their  favour.  Thb  decree  was  confirmed  by  the  Joint 
Judge.  Held  that  the  decrees  of  the  lower  Courts 
were  erroneous,  and  that  the  claim  of  the  plaintiffs 
was  barred  by  the  provisions  of  s.  2  of  the  Civil 
Procedure  Code,  but  leave  was  granted  to  them  to 
apply  to  the  Court  below  for  a  review  of  the  decree 
passed  in  the  former  suit.  Vtasbat  Balaji  v. 
SuBHAai  l^ABATAN  .  6  Bom.,  A.  C.  178 


688. 


Plaint  in  former  euit.  De- 


scription of  property  in-  Variance  bttueen 
body  of  plaint  and  schedule, — The  father  of  the  ap- 
pellant obtained  a  decree  against  Q's  widow  and  his 
reversionary  heirs,  who  had  intervened  in  the  suit,  for 
possession  of  property  mortgaged  by  the  widow.  In 
the  schedule  annexed  to  the  plaint  the  mortgaged 
property  was  described  as  **  Mousah  B,  usli  with  dak* 
hili,"— that  is,  Idouzah  B  K  and  Mousah  M  B,— but 
in  the  body  of  the  plaint  it  was  desciibed  simply 
as  **  Mouiah  B."  On  the  d<ath  <^  plaintiff  in  that 
suit,  the  reversionary  heirs  of  O  sued  the  appellant 
for  an  adjudication  of  their  right  to  IH  annas  of 
llouzah  M  B,  and  it  was  found  that  Mouzahs  B  K  and 
M  B  werenot^sli  with  dakhili»  but  distinct  mouzahs, 
aiid  that  the  mortgsge-deed  did  not  include  Mouzah 
M  B.  Held,  affirming  the  judgment  of  the  High 
Court,  that  in  the  first  suit  the  Court  was  called  on 
to  adjudicate  upon  the  property  as  d<  scribed  in  the 
body  of  the  plaint,  and  not  as  described  in  the 
■chedule  annexed  thereto,  and  that  the  question  in 
the  latter  suit  was  therefore  not  ree  Judicata,  Het 
Kasaiv  SmaH  v.  Bam  Pbrshad  8ikoh 

[7  C.  Ii.  B.»  404 

689. ^Beftisal  to  decide  question 

of  title  — Be  ference  of  party  to  another  euit,— In 
a  suit  between  A  and  B  a  question  of  title  was  raised 
and  decided  in  B'b  favour  m  the  Court  of  first  in- 
stance, but  on  appeal  the  Judge  refused  to  go  into  it, 
Mying  that  B  might  bring  a  fresh  suit.    Meld  that  a 


BES  JUI>1CATA— continued. 
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subsequent  suit  by  B  raising  the  same  question  was 
not  barred  as  ret  judicata,  Watson  v.  Collector  of 
Bajuhahye,  3  B.  L.  B.,  F.  C,  4H  :  12  W.  Ji.,  F,  C, 
43^  cited  and  distinguished.  Emamoodben  Sbow- 
DAOHVB  V.  IrTTBH  ALI  .  8  C.  Ii.  B.,  447 

6801 Suit  to  determine  issue 

left  untried  by  Judge— /re«A  «•»/.  -  A  fresh 
suit  will  not  lie  to  determine  an  issue  left  untried  by 
the  Judge.  The  pluntiff's  remedy,  where  such  is  the 
case,  should  be  by  special  appeal  to  the  High  Court. 

JUOaBBSUB  NUNDBB  V.  ChUNDBS  GOBIITD  iSllfaH 

^8  W.  B.,  624 

681. Declaratory  decree— C«w/ 

Frocedure  Code,  t.  13 — Maintenance  euit.  Decree  in 
— Annual  paymente,  A  Hindu  widow  obtained  a 
decree  in  1676  which  provided  that  she  should  nceive 
future  maintenance  annually  at  a  certain  rate,  but  did 
not  specify  any  date  on  which  it  should  become  due. 
In  1887  she  filed  the  present  suit  claiming  arrears  of 
maintenance  at  the  rate  fixed  in  the  decree  of  lb7^ 
Held  that  the  suit  did  not  lie.  e^abhanatha  v. 
Lakthmi,  I.  L,  U.,  7  Mad.,  bO.  distip^fuished.    Vbv- 

KANITA  9.  AlTAHMA  .      I.  L.  B.,  12  Mud.,  183 

682. Issue  advisedly  left  unde- 
cided in  former  suit. -In  1878  i,  as  thtauctioa- 
purchaser  of  a  talukh,  sued  35  persons  for  posstssion 
of  a  part  of  this  talukh.  In  this  suit  the  issues 
raised  were-  (1)  whether  A  had  purchased  the  whole 
talukh,  or  an  8-anna  share  of  the  right,  titl^  and 
interest  of  tlie  judgment-debtors  therein  ;  (2>  astotbe 
correctness  of  the  loundariis  of  the  talukh  as  given 
in  the  plaint.  The  Court  hdd  that  A  had  purchased 
the  right,  title,  and  interest  of  the  judgment  debtors 
in  the  talukh,  and  as  it  appeared  that  some  of  the 
defendants  were  not  judgment-debtors,  and  as  it  did 
not  appiar  what  portions  of  the  talukh  were  held  by 
the  several  defendants,  the  lowtr  Appellate  Court 
dismissid  the  suit,  with  liberty  tothepUdutiff  tubring 
a  fresh  suit  within  the  proper  time.  lu  1880  A 
brought  a  fresh  suit  against  Iti  of  the  same  defendants 
afid  19  others  f«r  posstssion  of  a  porticn  of  the  same 
talukh.  The  issues  raised  were-  (1)  whether  the  suit 
was  barred  under  s.  «S  of  the  Cede;  (2j  whether  A 
had  purchased  the  whole  or  a  portion  of  the  talukh ; 
(8)  whether  the  defendants  were  in  pomeesion  of  all 
the  disputed  land,  and,  if  not,  what  portions  of  the 
talukh  were  held  by  the  several  defendants  ;  (4;  as  to 
the  correctness  t.f  the  boundaries  of  the  talukh.  The 
Hunsif  held  that  the  suit  was  not  barred,  and  on  ths 
merits  ga\  e  ^  a  decree.  The  subordinate  Judge  held 
that  the  suit  was  barred,  and  refused  to  go  into  the 
merits.  He  id  that  the  question  whether  A  had 
purchased  the  whole  or  only  a  portion  of  the  talukh 
was  ree  Judicata,  but  that  the  question  as  to  what 
lands  A  was  entitled  to  by  virtue  cf  his  purchase 
having  been  left  undecided  in  the  former  suit,  A  was 
entitled  to  a  decision  on  that  point.  Bam  CbarAH 
BVHABDAR  9.  BiAZUDDiN  .  I.  L.  B.»10  Calo,  866 

688. Judgmeut  in  former  suit 

appealed  from— 6Yay  uj  executu^n  pending  up* 
pea/ — Beriew.—  Held  Uiat  a  former  judgment  by  a 
Court  of  competent  jurisdiction  upon  the  same  cause 
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of  action  was  conclusive  between  the  same  parties  in 
a  subsequent  suit  brought  in  another  Courts  notwith- 
standing the  pendency  of  an  appeal  against  it ;  but 
that  the  Judge  passing  a  decree  in  the  subsequent  suit 
might>  upon  application  made  to  him  and  security 
being  given,  stay  the  execution  of  it  until  the  appeal 
in  the  former  suit  was  decided,  and  might*  if  the 
decree  in  the  former  suit  was  reversed*  entertain  an 
application  for  the  review  of  his  own  decision  in  the 
subsequent  suit.  Bulkiram  Natbubau  r.  Gujabat 
Meboaittilb  A880CUT10N  4  Bom.»  A.  C,  81 

694.  . Affirming     judgmeat     in 

special  B.-ppeal  -  Affirmation  in  general  term$  by 
rejecting  apf^eal, — In  a  special  appeal  the  general 
affirmation  of  a  judgment  can  only  refer  to  the  points 
raised  by  the  appellant,  the  rejection  of  the  appeal  not 
necessarily  affirming  the  other  findings  of  fact  or  law 
incidentally  arrived  at  by  the  lower  Appellate  Court. 
Ahkbd  Hossbin  9.  Bandeb        .        16  W.  R.,  81 

696 Decision  on  issue  not  aft«^r* 


wards  appealed  from— Fre I iminary  f>*«*.— The 
decisim  of  au  Appellate  Court,  on  a  preliminary  issue 
of  fact,  which  was  not  at  the  time  appealed  against, 
and  which  on  a  subsequent  special  appeal  was  not 
altered  or  noticed  by  the  Special  Appellate  Court,  is 
conclusive  between  the  parties,  and  the  issue  drter* 
mined  cannot  be  re*opened  cm  a  second  special  appeal. 

SVBHANJI  BIN  BAHIBJI  V.  BhATAVBAT  BIN   ANAND- 

BAT  ....        1  Bom.,  173 


696. 


Omission  to  appeal  against 


adverse  decision  in  one  suit—  ( trt7  rrocedure 
Code  (Act  XI»oi  1SS2J,  e.  13—Efecf  of  omietion 
on  decision  in  appeal  in  another. — The  decision 
of  an  issue  in  one  of  two  suits  tried  together,  which  is 
not  appealed  against,  cannot  be  treattd  as  r0«y»^i- 
eata  so  far  as  the  samt*  issue  is  concerned  in  an 
appeal  from  the  decision  in  the  other  suit.  A,  a  ticca- 
dar>  sued  B  for  rent  in  respect  of  a  h  Iding  in  the 
ticca.  In  tliat  suit  B  pleaded  that  he  was  a  partner 
of  A  in  the  ticca  tninsaction.  and  that  no  rent  was 
due  from  him  in  consequence  thereof.  B  then  sued 
A  lor  an  account  of  the  partnership  in  the  same 
transaction,  and  A  in  that  suit  denied  the  partner- 
ship. Both  suits  were  heard  toother  by  the  Munsif, 
who  held  .i  was  not  a  partner.  B  appealed  ftgninst 
the  jud>;ment  and  decree  in  the  account-suit,  but  did 
not  appeal  against  that  in  the  rent-snit.  It  was  con- 
tended on  th<>  appeal  that  the  questibu  as  to  whether 
A  was  or  was  not  a  partner  was  reejudicatat  by  reason 
of  the  decision  in  the  rent  suit  not  being  appealed 
against  and  having  become  binding.  Held  that 
B.  13  of  the  Code  of  Civil  Procedure  did  not  apply, 
and  that  the  question  was  not  ree  judicata.  There 
was  no  bar  at  the  time  the  issue  was  tried  and  de- 
cided by  the  Munsif,  and  the  Appellate  Court  was 
bound  to  decide  the  appeal  upon  the  evidence. 
Abdul  Hajid  v.  Jbw  Kabain  Matko 

[L  Ii.  &,  16  Calc,  288 

697.   Suit  for   possession   and 

mesne  profits— CtrtV  Procedure  Code  (Ad  XIV 
qflH82jt  *f .  J  3, 21 1, 244-  Decree  for  poeteteion  and 
mesne  profits  up  to  date  of  suit— Separate  suit  for 
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subsequent  metne  profits,— In  a  suit  for  recovery  of 
lossession  and  mesne  piotits,  the  Court  has  i^ower 
under  s.  211  of  the  Civil  Iroctdure  Cone  eitUir  to 
award  mesne  pnfits  up  to  the  date  of  the  iusiitution 
of  the  suit  or  up  to  the  date  of  delivery  ol  potsatssioo. 
And  where  a  decree  lor  pissesbiou  is  silent  as  regards 
mesne  profits  which  have  accrued  between  the  date 
of  the  institution  of  the  suit  and  delivery  ol  posses- 
sion, a  separate  suit  will  He  for  such  subsiquent 
mesne   piofits,   ss.   18  and   244  of  the  Loae  ueing 
no  bar  to  it.    Sadasiva  JPiUai  v.  Ramaiinga  I'tllaii 
L,  B.,  21,  A.,  219:  15  B,  L.  -K.,  363  ;  Fakf^uruadin 
Mahomed  Askan  Chowdhry  v.  Official  Trustee  of 
Bengal,  L,  £„  o  7.  A„  jb?.-  /.  X.  B,,  S  Caic,  178; 
Btfjnath  I'ershad  v.  Badhoo  tiingn^  tO  H  ,  J£:,  -^tbO; 
£ratup  Chandra  Burua  v.  Swamamagt,  4  B,  L,  M*, 
F,  B.,  113:  13  JF.  B„  F.  B,,  15  i   nxnX  Maramuhtni 
Chowdhrani  v.  hhanmani  Chuicdhruni,  1  B,  L.  Ji», 
A,  C,  I3fS,    referred  to.      Mob  Mohuk  ^ijiKab  «• 
.Sbcbbtabt  07  Statb  tob  India 

[I.  L.  B.,  17  Cttlo.,  968 

698. Cioil  Frootdure 

Code,  ss,  13,  211,  24i'-Claim  as  to  which  jw^gmeni 
is  silettt-  Mesne  p'pfits  subsequent  to  «iii2.— Ina 
suit  for  the  partition  of  the  zamiudari,  the  plaiutifls 
asked  {inter  alia  t  for  "ten  yean'  past  profits  and 
for  subsequent  profits.''     The  Judge  pasaed  a  decree 
for    partition,   in    which    mesne   profits    ior  three 
years  prior  to  the  suit  were  decreed  to  the  plaiutiifB, 
but  his  judgment  and  decree  were  silent  wiih  regard 
to  the  substqueut  pn  fits  claimed  iu  the  plaint.     The 
defendant  appealed  against  the  decree,  aua  the  plain- 
tiffs preferred  a  memorandum  of  objections  against 
part  of  it,   but  did  not  object  to   it  S;  lar  as  it 
omitted    to  provide  for  substqueut  misue  protitt. 
The  plaintiffs  instituted  the  prtseut  suit  to  recovei 
from  the   defendants  mesne  profits  from   the  date 
of  the  above  suit.     Meld  that  the  phiiutifls'  claim, 
so  far  as  concerned  mesne  profits^  acci'ued  since  the 
decree  in  the  former  suit  was  not  rs'*  judicata,   and 
the  suit  to  that  extent  was  not  precluded  by  the  Civil 
Procedure  Code,  s.  13.     Kamabhauba   r.  JAOAH- 
HAiHA  .     I.  L.  B.,  14  M«d.,  628 


599. 


£x  parte  decree 


for  possession  without  mention  ofme*ne  piofits — 
Subsequent  suit  J  or  same  mesne  profits  and  for 
subsequent  mesne  profits— Civil  Broveawe  Cod€ 
(Act  XIV  of  lb82j,  s.  18,— A  suit  was  instituted 
for  recovery  of  possess  on  and  for  mtsue  profits.  An 
es'parte  decree  for  possession  only  was  uiude,  but 
that  decree  was  silent  as  regarded  the  mesne  profits. 
Subsequently  a  second  suit  was  instituted  lor  the  same 
mesne  profits  as  well  as  for  mesne  pr  fits  for  a  subse- 
quent period.  Held  that  the  claim  f  r  mesne  pro- 
fits prior  to  the  mstitution  cf  the  first  suit  was 
barred  under  s.  18  of  the  Civil  Procedure  Code. 
Jibah  Das  Oswal  v.  Duboa  I'bbshad  Aduixabi 

[I. KB.,  21c ale,  262 


600. 


' a  vil  rroceduf^ 

Coacy   s,   18,*expL    III — Suit  for  possession  of 

land   and   mesne  profits  past  and  Jul  are-   Futur^ 

mesne  profits   not  granted  -  Subsequent  suit  fo^ 
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9ueh  future  nietne  profits, — ffeld  that,  where  a 
suit  has  been  brought  fcr  possession  of  immove- 
able property  and  for  mesne  profits  both  before 
and  after  suit,  the  mere  omission  of  the  Court  to 
adjudicate  upou  the  cltAm  for  future  mesne  profits 
will  not,  hy  reason  of  s.  13,  ezpl.  Ill,  of  the  Code 

.  of  Civil  Procedure,  operate  as  a  bar  to  a  subsequent 
suit  for  mesne  profits  accruing  due  after  the  institu- 
tion of  the  former  suit.  Mon  Mohun  Sirkar  v.  Sccre- 
iartf  of  State  for  India,  I.  L  IL,  17  Calc,  968, 
followed.  Jiban  Da»  Oewal  v.  Durga  Pershad 
AdhiJeari,  L  X.  JR.,  21  Calc,  252;  Pratah  Chandra 
Buruav,  8war»amayi,4  B,  L,  H,,A,  C„  113;  Julius 
V.  Bishop  of  Oxford,  L.  E.,  6  Ap.  Cas,,  214 ;  In 
re  Baker,  L,  R.,44  Ch.  D.,  262;  Bhirrav  v.  Si/aram, 
J.  L,  B„  19  Bom  ,  632;  and  ThtfilaKandi  Ummatha  y. 
Thyila  Kandi  Cheria  Kunhamed,  I.  L,  A..  4  Mad,, 

^  308,  referred  to.  Ramabhadra  v,  Jagannatha,  7.  L. 
S.,  14  Mad,,  328,  discussed.      Narain  Das  v.  Khin 

;  Singh,  WeeJclg  Notes,  All,,  1884,  p.  169,  overruled. 
Rau  Dayal  r.  Madak  Mohak  Lal 

[L  L.  B.,  21  All.,  425 


601. 


Dia missal  of  application 


to  set  aside  ex-par te  decree  and  s^le  in  exe- 
cution on  ground  of  fraud  Right  to  bring  suit 
for  same  purpose  without  apfjealing  against  order 
— Effect  of  not  appealing  against  an  appeal  ihle 
order  — Civil  Procedure  Code  (l'^82J,  sn.  13,  108, 
244,  and  311, — The  plaintiff,  having  applied  unsuc- 
cessfully under  ss.  108  and  811  of  the  Civil  Pro- 
cedure Code  to  set  aside  an  ex-parte  decree  against  him 
and  the  sale  of  his  property  in  execution  theret^f 
on  the  ground  of  fraud,  and  without  priferring 
an  appeal  against  the  order  rejrcting  his  said  appli- 
cation under  s.  lOS  of  the  Code,  instituted  this 
suit  praying  for  the  same  reli(  f.  The  Subordinate 
Judge  (fismissed  the  suit  as  not  maintaiiable.  Uefd 
that  such  a  suit  was  maintainable,  and  that  ss.  13 
and  244  of  the  Civil  Procedure  Code  were  r  o  bar 
thereto.  The  facts  that  his  application  under  s.  108 
was  unsuccessful,  and  that  he  did  n'  t  appeal  ascainst 
the  order  rejecting  that  applicati*  n,  did  not  dis- 
entitle him  from  prosecuting  his  remedy  by  suit  on 
the  ground  of  fraud.  Abdul  Mazumdar  v.  Mah  om^d 
Gazi  Chowdhry,  I,  L.  R,,  21  Calc,  605,  approved. 
Seld  also  that,  when  there  is  an  appeal  against 
a  decision,  the  iffect  of  not  appealing  is  that  ihe 
decision  holds  good  for  what  it  is  worth ;  so  far 
as  concerns  any  other  modes  of  relief  available, 
the  person  not  appealing  is  in  no  worse  position 
than  if  he  had  appealed  and  failed.  Kaj  Kinhen 
Mocker  fee  v.  Modhoo  Soodun  Mundle,  17  W,  //., 
413,  distinguished.  Pban  Natb  Boy  v.  Moresh 
Chandba  MoiTBA         .    L  Ij.  B.,  24  Gala,  64d 


602. Dismissal  of  application 

to  set  aside  ex-parte  decree  as  oarred  by 
limitation— ^«t7  to  set  it  aside  as  obtained  bif 
fraud  — Civil  Procedure  Code  (18S2J,  s.  ISO  and 
s»  13, — An  ex-parte  decree  was  parsed  against  a  de- 
fendant. The  defendant  ju  gment-debtor  applied 
under  s.  108  of  the  Code  of  Civil  Procedure  to  have 
such  ex'parte  decree  set  aside,  but  his  application  was 


B£S  JT7BICATA— «o«/fii«e(/. 

10.  BELIEF  NOT  GRANTED— co«^iii««d. 

dismissed  as  barred  by  limitation.  Held  that  the  de- 
fendant was  not  thereafter  precluded  from  bringing 
a  suit  to  set  aside  the  ex-parte  decree  as  having  been 
obtained  by  fraud.  Pran  Nath  Roy  v.  Xohesh 
Chandra  Moitra,  I,  L,  R„  24  Calc,,  646,  followed. 
DwABKA  Prasad  p.  Lachhom an  Das 

[I.  li.  B.,  21  AH..  288 


608. 


Point  decided  by   lower 


Oourt,  but  not  dealt  with  on  appeal— /»«« 
as  to  enhancement  of  rent — Subsequent  suit  for 
enhancement.— In  a  suit  for  enhancement  of  rent, 
the  Munsif  found  that  the  sernce  of  notice  was 
sufficient,  but  that  the  rent  could  not  be  enhanced. 
On  appeal,  the  District  Judge  found  that  the  service 
was  insufficient,  and  dismissed  the  suit,  expressly 
declining  to  consider  the  question  whether  the  rent 
was  enhanceable.  In  a  subsequent  suit  for  enhance- 
ment by  the  same  plaintiff  against  the  same  defen> 
dautj  the  Munsif  found  that  no  sufficient  ground  for 
enhancement  had  been  made  out,  and  dismissed  the 
suit.  On  appeal,  the  District  Judge  agreed  with  the 
Munsif  on  this  p-  int,  and  held  also  that  the  decision 
of  the  Munsif  in  the  first  suit,  that  the  rent  ouuld 
not  be  enhanced,  was  res  judicata.  Held  that, 
where  the  decision  of  a  lower  Co  art  is  appealed  to  a 
superior  tribunal,  which  for  any  reason  does  not  think 
fit  to  dcdde  the  matter,  the  question  is  left  open,  and 
is  not  res  judicata.  Chundeb  CoolfAB  MiTTSB  r. 
Sib  SrimARi  Dasbee 

[I.  Ii.  R.,  8  Calc,  681 :  11  C.  I..  B..  22 

604. Efifect  of  appealing  against 

Ajudguient— Civil  Procedure  Lodes  (  ut  VIII 
of  1S59,  s,  2 ;  Act  X  of  1S77,  s,  13,  expl,  4J— Title 
—  Trespass— Damages, — When  the  judgment  of  a 
Court  of  first  instance  upon  a  particular  issue  is 
appealed  against,  that  j  adgment  ceases  to  be  resjudi' 
cata,  and  b<TomeB  res  Kub  judice  ;  and  if  the  Appel- 
late  Court  declines  to  decide  that  issu^,  and  disposes 
o!  th"  Case  <  u  otht  r  git>urid>,  the  judgnietit  of  the 
fir>t  Court  upnn  ihat  issuo  is  no  iitori>  a  bar  t.»  a 
future  suit  thiu  it  would  bf  if  that  judgment  had 
been  reversed  by  the  Court  of  Appeal,  ^'iltabtt  9. 
NixTABir  .    I.  la.  B.,  6  Bom.,  110 


605. 


Effect  ofjudy 


tnent  pending  appeal — Dismissal  of  appeal  for  want 
of  prosecution. — Thf*  plaintiff  sued  to  recover  two 
\ilMgesfrom  thf  defendants,  elaimiig  litle  from  Ct 
the  purcha.«ier.  '1  he  first  defendant  alleged  that  her 
husband,  lot  C,  wa!«  the  purchaser.  Thisqnestion 
waft  determined  in  a  former  suit,  in  which  the  pre> 
sent  first  defendant  was  plaintiff,  and  the  present 
plaintiff  defendant,  in  favour  of  the  present  plaintiff^ 
by  thn  Civil  Judge,  and  the  decision  was  confirmed 
on  appeal  by  the  Sudder  Court.  An  appeal  to  Her 
Majesty  in  Count  il  was  dismissed  for  want  of  prose- 
cuti  n.  ffeld  that  the  matter  in  issue  was  res 
judicata,  Quore — Wru-ther  the  former  judgment 
could  be  deemed  oondnsive  whilst  an  appeal  wma 
pending.  Eabkablapudi  Subitakarayakabasu 
Gabtt  r.  Chbllaxkubi  Chellaxma  6  Mad.,  176 
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BEB  JUDICATA— coi7/ifi««f. 

10.  BELIEF  KOT  GRANTED*— oofic/«(/tf<f. 


606. 


Decision  on  a  point  of  law 


subsequently  disapproved  of  by  a  Full 
Bendh — Suit  as  to  same  tuhjeci'matier. — Where  a 
Division  Bench  of  the  High  Court  decided,  aa  a  point 
of  law,  that  a  property  had  not  passed  under  a  cer- 
tHin  "(ieed  of  sale,  and  subsequently  the  decision  on 
that  point  of  law  was  in  another  case  dlsappr.tved  of 
by  a  Full  Bench,  the  decision  of  the  Division  Bench 
(where  the  same  plaintiff  has  again  sued  to  recover 
the  same  property,  relying  on  the  same  deed  of  sale) 
is  DO  less  a  rea  judicata  br cause  it  may  have  been 
founded  on  aii  erroneous  view  of  the  law,  or  a  view 
of  the  law  which  a  Full  Bench  has  subsequently  dis- 
approved.     (iOWBI  KOEB  f.  AUBH  KOER 

[L  Ii.  B..  10  Cala,  1087 

Followed    in    Wxi    Chubx    Gbosb    r.    Eumttd 
MoHON  DuTTA  Chacphubi      .    1  C.  W.  N.,  687 

Same  case  on  review     .   I.  Ii.  R.,  25  Calc.,  671 

[2  C.  W.  N.,  207 


11.  PEIVATE  RIGHTS. 


607. 


Prescriptive  right  -  Civil 


Procedure  Code  (Act  X  of  1677),  s,  t3,  ex  pi.  5.— 
Expl.  5  cf  8.  13  of  Act  X  of  1877  only  applies 
to  cases  where  several  different  persons  claim  an 
easement  cr  other  right  under  one  common  title, 
— as,  for  instance,  where  the  inliabitants  of  a  village 
claim  by  custom  a  right  of  pasturage  over  the  same 
tract  of  land,  or  to  take  watt^r  from  the  same 
spring  or  well.  Where  therefore  A,  in  defending 
a  suit  biougiit  against  him  by  B  to  have  it  declared 
that  he  had  a  right  to  build  a  wall  across  a  drain,  set 
up  a  prescriptive  right  to  use  the  drain,  and  it  was 
decided  that  no  such  prescriptive  right  existed  in  J, 
and  subsequently  C  brought  a  suit  against  B,  claim- 
ing to  use  tlie  same  drain  as  an  easement,  and  asking 
for  the  removal  of  the  wall  in  question  in  the  former 
suit,  and  B  set  up  the  judgment  in  the  suit  between 
himself  and  ^  as  a  bar  to  the  suit, — Held  that  the 
right  claimed  by  C,  not  being  one  which  he  and 
other  inhabitants  of  the  neighbourhood  claimed  under 
one  common  title,  but  a  prescriptive  right  which  he 
claimed  individually  in  respect  of  his  own  house 
and  premises  and  depending  upon  the  lengt)i  of  time 
he  had  used  the  right,  was  a  separate  claim,  and  that 
the  judgment  in  the  suit  between  B  and  A  did  not 
operate  as  a  bar  to  his  suit.  Ealishukkub  Doss 
V.  GOPAL  Chuitdbb  Dutt 

[I.  Ii.  K.,  6  Calo..  49 :'  6  C.  Ii^.,  643 

608.  ; Right  to  use  of 

water — Decision  in  former  suit, — A  decision  in  a 
former  case,  in  which  a  mere  question  as  to  the  use 
of  the  water  in  a  water-couriie  arose,  cannot  operate 
as  res  judicata  in  a  subsequent  case,  in  which  the 
subject-matter  is  whether  the  defendants  have  the 
right  of  throwing  up  an  embankme.'.t  and  obstructing 
the  water-way.  Munsiohun  Sihgh  v.  Avbitnath 
CnowDHBT    .  .  W.  R.,  1864, 167 


609. 


Civil     Proce* 


dure  Code,  1959,  »,  2 — Suit  on  9amS  cause  of  ac 
Hon — Suit  to  obtain  right  of  toag, — ^Where  a  suit 


B£S  JUDICATA— concluded. 

11.  PEIVATE  mORTS^concIuied. 

for  right  of  way  was  once  thrown  out  on  the  specific 
gr.'uud  that,  according  to  plaintiff's  own  statement, 
the  road  in  suit  was  a  public  one,  and  that  th#Court 
had  no  jurisdiction, —  Held  that,  as  the  real  cause  of 
action — namely,  the  obstruction  of  the  road — was  not 
decided  iu  the  first  trial,  s.  2  of  the  Code  of  Civil 
Procedure  did  not  bar  a  second  suit  for  the  removal 
of  the  obstruction.  Nubkeii  Mdudlb  r.  Bobahoy 
Sibdab 25  W.  B.,  208 


610. 


Bight  to  fees  for  heredi- 


tary services —Z)«ef*ion  in  former  suit, — In  an 
action  to  rec.>ve.'  fets  claimed  for  services  as  an 
hereditary  family  and  village  priest,  it  appeared  that 
a  deceased  brother  of  thf  plaintiff  had  recovered 
judfsment  against  one  of  the  defendants  and  others 
in  an  action  for  similar  fees.  Held  that  the  former 
judgment  was  not  conclusive  in  favour  of  the  plain- 
tiff, nor  as  against  a  brother  of  one  of  the  original 
defendants.  Kbishkambhat  bin  Suitbambhat  r. 
Lakshvhanbhat  bin  Ganbshbhat  .  1  Bom«,  141 


611. 


Bight  to  receive  honours 


as  priest  of  temple— Might  decided  informer 
suit, — Plaintiff  sued  to  establish  his  right  to  receive 
certain  honours  in  a  temple  as  appertaining  to  his 
office  of  ofiiciating  priest  ot  the  temple,  and  to  recover 
daiuages  for  the  invasion  of  his  right.  In  a  former 
suit  between  the  predecessor  and  the  plaintiff  and 
the  first  defendant,  the  claim  to  sit  at  the  ri^ht  side 
of  the  idol  at  festivals  was  admitted,  but  the  right  to 
receive  a  cake  on  the  same  cccasion  was  disallowed. 
Held  that  the  cUim  of  the  plaintiff,  so  far  as  it 
flOUffht  to  establish  the   plaintiff's   right,   was  res 

judicata,      ABCHAEAH    8BIN1TA8A    DlESHATrLU    V, 

Upataoiby  Anantha  Chablu         .  4  Mad.,  840 


612. 


Bight  to  water  for  irriga- 


tion—CictiProrffrfiirfl  Code,  1^83,  s.  13,  expl.  5.— 
In  ISHi  A  sued  B,  0,  and  others  for  dama;<es 
for  the  loss  of  his  crops  by  the  diversi  u  of  a  water* 
channel  by  the  defendants.  A  claimed  a  right  com* 
mon  to  himself  and  other  raiyats  of  his  village  to 
use  the  water  during  the  day-time  under  an  arrange- 
ment by  which  B,  C,  and  the  other  defendants  in 
the  suit  were  entitled  to  use  the  water  during  the 
night  time.  In  1882  A  and  four  other  raiyats,  not 
parties  to  the  former  suit,  sued  B,  C,  and  thirteen 
ethers,  not  parties  to  the  former  suit,  for  a  decree 
declaring  that  the  plaintiffs  were  entitled  to  the 
exclusive  use  of  the  water  in  the  channel  by  day. 
The  lotver  Courts  held  that  the  suit  was  barred  by 
s.  13  of  the  Code  of  Civil  Pi-ocedure.  Held  that, 
as  between  the  plaintiffs  other  than  A  and  the  defen- 
dants and  as  between  A  and  the  defendants  other 
than  ^  and  C,  the  suit  was  not  barred  by  s.  13  of 
the  Code  of  Civil  Procedure.  Thakakoti  v  Mu- 
NiAPPA  I.  Ij.  B.,  8  Mad.,  496 


B£8  ISrUIiIilUB. 

See  CBiBcnrAi^  Mibappbopbiation. 

[L  Jm  R,  11  Mad.,  146 
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BEB  NUUJXJ&— concluded. 

See  Stolev  Pbopbbtt — Opfekcbs  bblat- 
ZNQ  TO         .      L  Ij.  B.,  11  Mad..  145 

p.  L.  B..  8  AIL,  61 
^  I.  li.  B.,  9  AH.,  348 

See  Thbpt         .  I.  Ii.  B.,  17  Calc.  852 

BEBFONDEl^T. 

See  Costs  —  Sfbcial   Casbs  —  Ebspok- 
dbbts. 

See  Tabtiss— Addhto  Pabtjeb  to  Suits 
— Bbbfondbbts. 

See  Pab-tibs'  Substitxttioit   of  Fabties 
— Bespondevts. 

^— Costs  of— 


See  Pbivy  Coukcil,  Pbacticb  op— Costs. 

[9  B.  Ii.  B.,  460 

11  B.  Ii.  B.,  158 

I.  L.  B.,  25  Calo.,  187 

If.  B.,  24  I.  A.,  191 

[L  Ii.  B.,  21 AU.,  496  :  L.  B.,  26  I.  A.,  58 


Death  of— 


See  Abatembut  op  Sxht — Appeaib. 

See    Pbitt     Cotjwcil,     Pbacticb     op — 
Death  op  Pabty  ok  Rkcokd. 

[I.  Ii.  B.,  19  Calo.,  518 
1m.  B.,  19  I.  A.,  108 


not  appearing  in  lower  Court, 


See  Pbacticb — Citil  Cases— Appeal. 

[I.  Ii.  B..  8  Calo.,  228 

—  XSTotioe  to — 

See  Pbivy   Couvoii.,   Pbacticb  cp    Re- 

BBABING  .     I.  Ii.  B.,  19  All,  209 

[Ii.  B.,  24  I.  A.,  49 

—  Objections  by— 


See  Cases    ukdbb    Appeal— Ob jectioks 

BY  BesPONPEIIT. 

See  Cases  fnbeb  Appellate  Coubt — 
Objections  takev  pob  pibst  timb  on 
Appeal. 

See  Limitation  Act,  1877,  s.  6. 

[I.  Ii.  B.,  16  Bom.,  249 

See  Pbacticb— Citil  Cases- Appeal. 

See  Pbiyy  Council,  Practice  op  — 
Pbacticb  as  to  objections. 

—  Withdrawal  of,  from  appeaL 


See  Insolyent  Act,  b.  78. 

[I.  L.  B.,  14  Bom.,  189 

BBBTITUTIOM"   OP   COIfJUaAL 
BIGHTS. 

See  BuBMA  CiTiL  Coubts  Act,  1876,  s.  49. 

[I.  Ii.  B.,  18  Calo.,  282 


BESTITUTION   OP  CONJUaAIi 

BIGH-TB- continued. 

See  CiYiL  Pbocedube  Code,  1882>  as.  258» 
260  (185»,  8.  200). 

[I.  Ii.  B.,  1  AIL,  501 

I  Ind.  Jur.,  W.  ».,  101 

II  Moore's  L  A.,  651 

Seee  Hindu  Law-  Mabbiage—  Kbbtkaist 

ON,   OB  DlSbOLUTlON   OP,  MaBBIAG-B, 

[L  Ii.  B.,  8  C&lo.,  805 

See   Hindu  Law— Mabbiaoe-Vauwty 

OB  OTHEBWI8B   OP  MabBIAGBB. 

p.  L.  B.,  17  Bom.*  400 

See  JuBisDicnoN- Causes  op  Ju&isdio- 
TioN— Cause  of  Action— Bestitotion 
OP  Conjugal  Kiguts. 

[I.  Ii.  B.,  18  Bom.,  816 

See  Limitation  Act,  1877,  h.  23. 

II.  Ii.  B.,  16  Boin.,  714 ,  715  note 

I.  Ii.  B..  18  All.,  126 
I.  L..  B.,  2&8  Bom.,  807 

See  Limitation  Act,  1877,  abt.  35. 

[L  Ii.  B.,  28  Bom^  807 

See  Mahombdan  Law- Do  WEB. 

II.  Ii,  B.,  1  AIL,  488 
I.  Ii.  B.,  2  AIL,  881 

I.  Ii.  B.,  8  AIL,  149 
I.  Ii.  B.,  11  Mad.,  827 

See  Mabbiag  b     I.  L.  B.,  12  Calo.,  706 
See  Pabbis      .  I.  Ii.  B.,  28  Bom.,  279 

See  Valuation  op  Suit— Suits. 

[L  Ii.  B.,  18  Cale.,  282 
L  Ii.  B.,  18  Calo.,  878 

Beoond  suit  for  - 


See  Bes  Judicata-  Cause  op  Action. 

[I.  Ii.  B.,  18  Bom.,  827 

Bight  of  suit— Juritdietiou  of 


Citil  Court — Suit  by  hueband  against  vcije  for  ref 
titution  of  conjugal  rights,—  A  Buit  by  hosbftBd 
against  wife  ^or  restitation  of  conjuj^al  rights  will 
lie  in  the  Civil  Comts.  Jhotun  Beebeb  v.  Amebb 
Chand      .        .  1  Ind.  Jur.,  Mr.  S.,  817 

IS.  C.  Chotdn  Bbbeb  v.  Ameeb  Cbund 

iQ  W.  B..  106 

Suit    to      r9eotef 


poMseanon  of  wife.- Held  that  a  suit  by  a  hosbapd 
to  recover  possession  of  the  person  of  his  wife  will  lie. 
liuB  SooiLHA  €.  PooBUN     .  2  Agra,  116 

Contra,  Mblabam   Nudial  r.  Thanoobam  6^ 
MUN 9W.B.,66a 

8,. -        Eccleeiaatical  Um 

—I'artia.—k  suifc  for  the  restitation  of  oonjiigtl 
rights,  which  is  strictly  an  ecclesiastical  praceedingi 
cannot,  consistently  with  the  principles  and  raltf 
of  ecclesiastical  law,  be  applied  to  parties  who 
profess  the  Pars!  ttligion.  Abdasey  CubsbtJEI 
V.  Pebozbbotb 

[6  Moore's  LA.,  848:  4  W.B..  P.  Cu  91 
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EEBTITUTION  OP  COITJUQAL 

Suit  for   reHitu- 


Hon  hy  Mahomedap  "before  payment  of  dover»—A 
suit  w  il  ni  i  lie  by  a  Mabomedan  to  enforce  tbe 
return  of  bis  Hife  to  bis  bonse,  even  after  consumma- 
tion w  ith  c<  nscnt*  until  ber  dower  (prompt)  bas  been 
paid.     Abdoo£  Shuksoab  v.  Bahebh-ook-nissa 

[6  17.  W.,  94 


5. 


Suit  by   Mahome* 


dan  husband  oyatnst  toife^  Procedure — Ben^.  Seq. 
IV  of  1793,  s  15,-  A  Mabomedan  husband  may 
institute  a  suit  in  tbe  Civil  Courts  of  India  to  enforce 
bis  marital  rigbts  by  compelling  bis  wife  against  ber 
will  to  return  to  cobabitation  witb  bim,  and  such  suit 
must,  under  tbe  iraperatiye  words  of  s.  15,  Regulation 
IV  of  1793,  and  tbe  nature  of  tbe  tbing,  be  deter- 
mined actording  to   tbe    principles  of   Mabomedan 

law.  JUDOONATH  B08B  V.  SflUlf 8COVI68A  BSGUM. 
BUZLOOB  RuHBElff   V.  ShVH SOONI88A    BbGUM 

[8  W.  B.,  P.  C,  8 :  11  Moore's  I.  A.,  551 


6. 


Hindu      huaband 


convert  to  Christianity  >-  A  Hindu  busband  wbo  bas 
been  repudiated  by  his  wife  on  his  conversion  to 
Christianity  canm  t  sue  f or  tbe  restitution  of  conju* 
gal  society.    MucHOO  r.  Abzoob   Saboo 

[5  W.  B.,  285 


7. 


Mahomedan     eoU' 


verted  io  Christianity. — Sembte — That  where  per- 
sons of  Mabomedan  faith  are  married  according  to 
the  Mabomedan  law,  and  eitber  partv  becomes  a  con- 
vert to  Christianity,  a  claim  for  restitution  of  conju- 
gal rights  cannot  be  supported.  ZubItbdust  Khah 
V.  Bib  wivb       ....    2N.  W.»870 

8. Bight    to '  decree—Marriage 

complete  except  one  ceremony  whirh  would  have 
altered  status  of  woman  as  to  caste.  -  Where  a  man 
who  bad  been  marriea  to  a  woman,  but  had  failed 
to  go  through  tbe  second  cerem(.ny,  without 
which,  accordina:  to  the  customs  of  bis  caste,  tbe 
woman  would  have  been  di filed  had  he  obtained 
possession  of  her,  and  had  actually  married  a  second 
wife;  and  left  the  first  woman  to  believe  that  she 
was  at  liberty  to  contract  another  marriage,  which 
she  did,  bronuht  a  suit  against  her  for  restitution  of 
conjugal  rights, — Held  that,  though  after  a  first 
marriage  a  man's  right  to  the  person  of  his  wife  was 
compb  te,  yet  where,  as  in  the  present  case,  there 
Were  other  ceremonies  which  were  usual,  but  had 
been  neglected,  and  the  claimant  had  not  shown  cause 
for  his  neglect,  he  was  not  entitled  to  a  decree. 
BOOLCHAKD  KOLLTA  V.  Janokbi    25  W.  B.,  886 


e. 


Custom  as  to  child* 


wife  living  apart  from  husband  till  puberty, — 
Where  it  was  the  universal  custom  of  the  community 
to  which  the  plaintiff  belonged  that  a  child-wife  should 
remain  away  fi'om  her  husband  until  a  certain  event 
had  occurred,  a  Court  was  held  to  have  been  justified, 
while  such  contingency  had  nnt  happened,  in  refusing 
to  order  such  a  wife  to  go  to  her  husband,  although 
the  marriage  was  valid.  Subtobh  Bah  Dobb  v. 
Qbbv  Pattitok  .    28'W.  B.»22 


BEBTITUTION    OF  CONJUGAL 
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10. 


Ayreement       to 


separate.  Suit  to  set  aside —  Consent  oj  wife,— Wher% 
a  husband  and  wife  (Hindus)  thirteen  )ears  previ- 
ously had  agreed  to  separate,  the  husband  having 
treated  his  wife  with  cruelty,  and  kept  his  sister-in- 
law  as  his  mistress,  and  was  still  so  keeping  ber  at 
the  date  of  the  institution  of  the  suit,  and,  further, 
had  not  contributed  to  the  maintenance  of  his  wife 
during  the  period  of  the  separation, — Held  that  the 
husband  was  not  entitled,  without  his  wife's  C(<nsent, 
to  have  that  a^srecment  set  aside  or  to  insist  upon 
restitution  of  conjugal  rights.    Moola'  v.  Nuvpt 

[4  N.  W.,  109 


IL 


^   husband      and 


U)ife — Suit  ^y  a  husband — Marriage  during  wift^s 
infancy — Nowconsummaticn  of  marriage — Specific 
performance  of  contract  of  marriage  made  in  in* 
fancy— Hindu  law— Poterty  of  husband.- A,  a 
Hindu,  aged  nineteen  years,  was  married  by  one  of  the 
approved  forms  of  marriage  to  B,  then  of  the  age  of 
elev  en  y  ears,  with  tbe  consent  of  if 's  guardians.  After 
the  marriage,  B  lived  at  the  house  of  her  8];ep-fkther, 
where  A  visited  from  time  to  time.  The  marriaee 
was  not  consummated.  Eleven  years  after  the 
marriage, — rt>.,  in  1^84, — tbe  husband  called  upon 
the  wife  to  go  to  his  house  and  live  with  him,  and 
she  refused.  He  thereupon  brought  the  present  suit, 
praying  for  restitution  of  conjugal  rights,  and  that 
the  defendant  might  be  ordered  to  take  up  her  re- 
sidence with  him.  Held  that  tbe  suit  was  not  main- 
tainable.    DADAJI  BhIXAJI  r.  BVKBlf  ABAI 

[I.  II.  B,  9  Bom.»  529 

Held  on  appeal,  reversing  the  decree,  that  the  suit 
was  maintainable,  and  that  tbe  case  should  be  re- 
manded for  a  decision  on  the  merits.  Dapaji  Bhi- 
XAJi  V.  Bukbxabai  .        L  Ij.  B.,  10  Bom.,  801 


la 


Plea  ofimpossi' 


bility  qf  sexual  intercourse — Legal  defences  to  suit 
J  or  restitution — Discretion  of  Judge  to  rejuse  decree 
except  when  legal  plea  is  proved— Husband  and 
wife.—  A  plea  by  a  wife  thnt  sexual  interooarse  with 
her  ia  impossible  owing  to  her  incurable  disease  or 
physical  malformation  is  not  in  itself  a  good  defence 
to  a  suit  by  the  busband  for  restitution  of  conjugal 
rights.  A  Judge  has  no  dibcretion  to  refuse  a  decree 
for  restitution  of  conjugal  ri^ht8  fir  other  oauses 
than  those  which  in  law  justify  a  wife  from  refusing 
to  return  to  live  with  her  husband,  and  he  cannot 
abstain  from  passing  a  decree  in  favoar  of  a  plain- 
tiff-spouse, because  he  considers  that  it  would  not  be 
for  the  benefit  of  either  side  that  tbe  decree  should  be 
granted.  Dadoji  v.  Rukhmabai,  1.  X.  M,,  10 
Bom.,  301,  followed.  Where  therefore  the  lower 
Appellate  Court  found  that  there  was  no  cruelty, 
but  that  the  suit  was  brought  by  the  hasbund  as  a 
counter-move  to  defeat  the  claim  of  his  wife  for  se- 
parate maintenance,  and  a  considerable  time  after 
she  had  ceased  to  live  in  his  house,  and  because  on 
the  last  occasion  when  she  returned  to  live  with 
him  she  left  the  house  crying, — Held  that  these 
circumstances  were  not  sufficient  in  law  to  justify 
the  Court    in    refusing    the  husband's  daim   for 
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restitution  of  conjugal  rights.     Pctbbhotavdab  Ma- 
viOELAL  V,  Baimani    .        I.  Ij.  H.,  21  Bom.,  610 

18. ffusband  and  wife 

— Hindu    law -Suit    hit    Hindu   husbnnd  out   of 
caste  at  time  of  suit — Decree  for  restitution  con- 
ditional  on  plaintiff*'  ohtainim  restoration  to  caste, 
— In  a  suit  by  a  Hindu,  a  Sunar  by  caste,  against 
his  wife  for  restitution  of  conjugal  rights,  it   was 
fonnd  that  the  plaintiff,  in  consequence  of  having 
left  his  nifeand  cohabited  with  a  Mahomedan  woman 
(whom,  however,  he  had  left  at  the  time  of  suit), 
had  been  turned  out  of  caste,  but  that  the  miscon- 
duct of  which  he  had  been  guilty  was  not  of  such 
a  character  as  to  render  him  liable  to  perpetual  ex- 
communication, and  upon  making  certaiu  amends, 
he  could  obtain  restoration  to  his  caste.     Held  that, 
while  the  plaintiff  was  entitled  to  come  into  Court 
for  the  relief  prayed,  nnless,  iu.  the  circumstances 
above  stated,  the  marriage  had,  under  the'  Hindu 
law,    been  dissolved,  the  Court   was  bound,  when 
asked    to    employing    coercive    process    to    compel 
a    ^ife  to    return  to    her    husband,    not  to    dis- 
regard any  reasonable  objection  she  might  raise  to 
such  process  being  granted,  either  on   the  ground 
that  she  had  been  subjected  before  to  personal  injury 
or  cruelty  at  the  hands  of  her  husband,  or  that  she 
went  in  fear  of  one  or  the  other,  or  that  the  husband 
was  actually  living  in  adultery  with  another  woman, 
or  that,  if  she  resumed  cohabitation  or  association 
with  him,  he  being  outcasted,  she  would  herself  incur 
the  risk  of  bein^  put  out  of  caste.      Held  therefore 
that  in  decreeing  a  claim  of  this  description  a  Court 
was  entitled,  if  it  saw  good  reason  to  do  so,  while 
recognizing  the  civil  rights  of  husband  to  his  wife 
to  put  such  conditions  upon  the  enforcement  of  his 
rights  by  legal  process  as  the  circumstances  of  the 
case  might  fairly  demand ;  and  that,  applying  this 
principle  to  the  present  case,  the  defendant  might 
reasonably  ask  the  Court,  before  compelling  her  re- 
turn to  her  husband,  to  make  it  a  condition  that  he 
should  first  obtain  his  restoration  to  caste.      Held 
also  that,  under  the  Hindu  law,  the  fact  that  a  hus- 
band had  had  adulterous  intercourse  with  another 
woman,  which  had  ceased  at  the  time  of  suit,  was  not 
an  answer  to  a  cUim  by  him  for  restitution  of  con- 
jugal rights.     Piioi  V.  Sheo^abain 

[I.  L.  B.,  8  A1L»  78 


14. 


Oround  for  suit  —  Mnhomedan 


laio — Dower —Lien  of  irifsfor  dower, — In  a  suit 
bro  ight  by  a  husband  for  restitution  of  conjugal 
rights,  the  parties  bein-/  Sunni  Mahomedans  governed 
by  the  Hanafi  law,  the  defendant  pleaded  that  the 
suit  was  not  maintainable,  as  the  plaintiff  had  not 
paid  her  dower-debt.  The  plaintiff  thereupon  de- 
posited the  whole  of  the  dower-debt  in  Court.  It 
appeared  that  the  defendant's  dower  had  been  fixed 
without  any  specification  as  to  whether  it  was  to  be 
wholly  or  partly  prompt.  It  also  appeared  that  she 
had  attained  majority  before  the  marriage,  and  that 
she  had  cohabited  with  the  plaintiff  for  three  months 
after  marriage,  and  there  was  no  evidence  that  she 
had  ever  demanded  payment  of  her  dower  before  the 
suit  was  filed,  or  that  she  had  refused  cohabitation  on 
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the  ground  of  non-payment.  Besides  the  plea  already 
mentioned,  she  also  relied  upon  allegations  of  divorce 
and  cruelty,  but  these  allegations  were  found  to  be 
untrue.  The  lower  Appellate  Court  dismissed  the 
suit,  holding  that,  inasmuch  as  the  plaintiff  had  not 
paid  the  dower-debt  at  the  time  when  he  brought 
his  suit,  he  had  no  cause  of  action  under  the  provi- 
sions of  the  Mahomedan  law.  Held  by  the  Kail 
Bench  that  the  lower  Appellate  Court's  view  of  the 
Mahomedan  law  relating  to  conjugal  rights  and  the 
husband's  obligation  to  pay  dower  was  erronrons; 
and  that  the  plaintiff,  under  the  circumstances  of  the 
case,  had  a  right  to  maintain  the  suit.  Abdul  Kadib 
V,  SiLiHA  I.  L.  B.,  8  AIL,  149 


16. 


Mahomedan  lav 


— Dower  —Prompt  dower  —Stipulation  as  to  rest' 
dence. — In  a  suit  by  a  .Mahomedan  husband  for  restita- 
tion  of  conjugal  rights  the  defendant,  his  wife,  pleaded 
first  that  he  had  entered  into  a  stipulation  at  the 
time  of  the  ma^iago  to.reside  with  her  in  the  house  of 
her  father  and  that  h'^  had  not  done  so ;  and  seemdly 
that  he  had  not  paid  the  exigible  portion  of  the 
dower  due  to  her,  the  marriage  having  been  consum- 
mated,—J7<3/<2  as  to  the  first  point,  upon  the  facts 
(after  referring  to  the  authorities,  but  without  de* 
cidiug  whether  a  stipulation  of  this  kind  can  be  vslid 
in  any  case),  that  the  stipulation  I'elied  upon  was  not 
a  sufficient  answer  to  the  plaintiff's  claim,  ffeld 
upon  the  authorities  that  the  non-payment  of  prompt 
dower  is  not  a  sufficient  plea  in  bar  of  such  a  suit 
Abdul  Kadir  .v.  Sa/ima,  I.  L.  R.,8  All .  /4P,  ap- 
proved     HaMIDUKKBBSA  BiBI  0.  ZOHIBITDDIN  ShBH 

[XIi.B..  17Calc.,e70 


18. 


Hindu     lav  - 


Defence  to  suit —Cruelty  of  husband, — A  suit  for 
restitution  of  conjugal  rights  may  be  maintained  bys 
Hindu :  but  queer e  if  the  sam^statc  of  circumstances 
which  would  justify  such  a  suit  or  which  would  be 
an  answer  to  such  a  suit  in  the  case  of  a  European 
would  be  equally  so  in  the  case  of  a  Hindu.  Where 
cruelty  on  the  part  of  the  husband  has  been  condoned 
by  the  wife,  a  much  smaller  measure  of  offence  would 
be  sufficient  to  neutralize  the  condonation  than  wonld 
have  justified  the  wife,  in  the  first  instance*  in  separat 
ing  from  her  husband.  But  the  act  or  acts  consti- 
tuting the  offence  must  be  of  such  a  nature  as  to 
give  the  wife  just  reason  to  suppose  that  the  husband 
is  about  to  renew  his  former  course  of  conduct,  and 
consequently  to  entertain  well-founded  apprehension 
for  her  pers  )nal  safety.  JoGBKDROinrKDiNi  Dossbi 
V.  Hubby  Dobs  Ghosb 

[I.  li.  R.,  6  Calc.»  500 :  6  O.  L.  B.,  65 


17. 


Defence  to   sxdt- Cruelty  of 


husband,  ~  If  the  wife  raise  a  defence  <f  cruelty,  she 
must  prove  violence  of  such  a  character  as  to  endanger 
or  cause  a  reasonable  apprehension  of  danger  to  bet 
personal  health  or  safety.  The  ratio  deeidenii  in 
such  a  case  considered  and  laid  down. .  Jfdoo  vatH 
Boss  V.  SHTTMeooyNiBSA  BsarK.  Bvziiooi 
BuHBBsi  r.  ShumboonI^isba  Bbouic 

[8  W.  B.,  P.  a,  8:  U  Moore's  L  A^  5fil 
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18. •    Susband      and 

wife  -  Cru€liy-r^<^i^o^  f^^  harbourinff  wife- 
Civil  Procedure  Code,  1859,  *.  500.— In  a  enit  by  a 
Hindu  husband  against  his  wife  Sot  the  restitution  of 
conjugal  rights,  the  criterion  of  legal  cruelty,  justi- 
fying  the  wife's  desertion,  is  the  same  in  this  country 
as  in  England,  rir.,  whether  there  has  been  actual 
violence  of  such  a  character  as  to  endanger  personal 
health  pr  safety,  or  whether  there  is  the  reasonable 
apprehension  of  it.  Every  person  who  receives  a 
married  woman  into  his  house,  and  suffers  her  to  con- 
tinue there  after  he  has  received  notice  from  the 
husband  not  to  harbour  her,  is  liable  to  an  action  for 
damages  or  injunction,  unless  the  husband  has  by  his 
cruelty  or  misconduct  forfeited  his  marital  rights,  or 
has  turned  hb  wife  out  of  doors,  or  has,  by  some 
insult  or  ill-treatment,  compelled  her  to  leave  him. 
Yamunabai  r.  Nabayan  Mobeshwab  Pbkdsb 

p.  li.  R.,  1  Bom.,  184 

—  Suit  by  hutband 


19.  — 

Leproty.—  To  a  suit  brought  by  a  Hindu  h.isband 

against  his  wife  for  the  restitution  of  con jugal  rights, 
the  fact  that  he  is  at  the  time  of  such  suit  suffering 
from  a  loathsome  disease,  such  as  leprosy,  is  a  good 
defence.    Bai  Pbbmkuvab  r.  Bhika  Kallianji 

[5  Bom.,  A.  C,  209 

20. -  Divorce — Hindu 

Zaw—C«*^ow.— Where  a  Hindu  sued  his  wife  for 
restitution  of  conjugal  rights  and  the  defendant 
pleaded  divorce,  it  was  held  that,  though  the  Hindu 
law  does  not  contemplate  divorce,  still  in  those  dis- 
tricts where  it  is  recognized  as  an  established  custom 
it  would  have  the  force  of  law.    Kudomkb  Dobsbb 

r.  JOTEBBAM  KOLITA         .      I.  Ii.  B.,  8  CfllC,  805 

21. Declaration  of  nullity    of 

marriage— Dirorr*  Act,  #.  53.— It  is  competent  to 
the  Court  in  a  suit  for  restitution  of  conjugal  rights 
to  mnke  a  declaration  of  nullity  of  marriage  if  the 
respondent  shows  himself  entitled  to  such  relief. 
Lopez  t?.  Lopez     .         .    I.  L.  K.,  12  Calo.,  706 

22.  Presumption  of  validity  of 

ra&TTis tie— Consent  of  lawful  guardian— Non^ 
performance  of  ceremonies. — The  ceremony  of 
nandimukh  or  bridhishradh  is  not  an  essential  of 
Hindu  marriage,  nor  would  the  want  of  consent  by 
the  lawful  guardian  necessarily  invalidate  such 
marriage.  In  a  suit  for  restitution  of  conjugal 
rights,  the  fact  of  the  celebration  of  marriage  having 
been  established,  the  presumption,  in  the  absence  of 
anUhing  to  the  contrary,  is  that  all  the  necessary 
ceremonies  have  been  complied  with.  BBnrDABTTir 
Cbttktba  Kubmoxab  r.  Chtjitdba  Kxibmokab 

[L  L.  B.,  12  Calc,  140 

23. Form  of  decree— Orrf^r  for 

restitution— Order  for  recovery  of  wife's  person. — 
A  Civil  Court  cannot  pass  a  decree  for  the  recovery 
of  the  person  of  a  wife,  the  proper  order  being  for 
the  restitution  of  conjugal  rights.  Mblabam  Ntt- 
DUii  r.  Thahoobam  Bauitv  .    9W.  B.,  662 


24. 


Declaratory 

order^  Order  for  delivery  of  vife  to  husband. — 
Weld  (by  Jackbov,  J.,  and  Macphbbsoit,  J.)  that 
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the  decree  in  a  suit  for  restitution  of  conjugal  rights 
ought  to  be  declaratory  only,  and  to  be  enforced  in 
case  of  disobedience  by  attachment.  Meld  (by  Seton- 
Kabb,  J.)  that  the  wife  may  be  ordered  to  be  deli- 
vered over  to  her  husband.  Jhotpn  Bebbeb  v. 
An eeb  Chand  .    1  Ind.  Jur.,  N.  S.,  817 

Chotun  Bbbee  r.  Aueeb  Cband 

[6  W.  B.,  105 

25. Order  enjoining 

wiftt  to  return  to  husband — Order  to  abstain  from 
preventing  her  return.—\Ti  a  suit  for  restitution  of 
conjugal  rights  brought  against  a  wife  and  certain 
persons  said  to  be  detaining  her  from  her  husband, 
the  proper  form  of  decree  is  one  enjoining  the  wife  to 
return  to  her  husband,  and  the  other  co-defendants 
to  abstain  from  preventing  her  return.  Jappbeb 
Ehanttic  v.  Ihdad  H ossein  .    2  N.  W.,  814 

Kuboobahotbb  Dbbbb  v.  Qitnoadhub  Sttbmah 

[20  W.  B.,  50 

Lall  Nath  Misseb  v.  Shbobubn  Panpe? 

[20W.B.,92 


26. 


Order  for  bodily 


delivery  of  wife  ^aA«*6a»d.—  Q«<»r«— Whether  the 
Court  can  enforce  its  order  on  a  wife  to  return  to 
her  husband  by  giving  her  over  bodily  into  her  hus- 
band's hands.  Jitdoonath  Bosb  v.  Shttusooknissa 

BeGUH.       BvZLOOB     BuHEBH    r.     SHTJlfSOONinSBA 

Beguu 

[8  W.  B.,  P.  C,  8 1  11  Moore's  L  A.,  551 


27. 


Execution  of  de* 


cree — Order  for  return  of  wife,  and  against  inter^ 
ference  to  prevent  return, — Seld  that  a  decree  for 
restitution  of  conjugal  rights  should  be  passed  in  the 
form  that  the  husband  is  entitled  to  conjugal  rights, 
that  his  wife  do  return  to  live  with  him,  and  that 
her  parents  do  not  interfere  in  any  manner  to  pre- 
vent her  so  doing.     Eak  Tahul  v.  Madho 

[2  Agra,  Ul 

Eoobvb  Ehansaha  r.  Jan  Ehakbama 

[8  W.  B.,  467 


28. 


Order  for  return 


of  wife — Procedure  on  failure  to  comply  with 
order, — In  suits  for  restitution  of  conjugal  rights  the 
decree  should  be  in  the  form  that  the  wife  do  return 
to  her  husband,  with  which  decretal  order  if  she  fails 
to  comply,  she  may  be  dealt  with  under  the  provisions 
of  the  Code  of  Civil  Procedure  relating  to  attachment 
and  impiisonment  for  non-performance  of  the  act  de- 
creed, for  a  wife  cannot  be  delivered  in  execution  as 
a  chattel.    Tooebah  v,  Jubsouda  .    2  Agra,  887 

iMAMTm  V,  Mahomed  Majbeboollah 

[8  Agra.  88 


29. 


Civil  Procedure 


Code  (VIII  of  1859J,  s.  200.— Per  Mabkby,  J.— In 
A  suit  by  a  husband  for  restitution  of  conjugal  rights, 
a  decree  that  ''the  case  be  decreed  awarding  the 
plaintiff  to  take  defendant  as  his  married  wife,"  is 
not  a  proper  form  of  decree.  The  decree  ma.>  order 
the  wife  to  return  to  her  husband's  protection,  but 
such  a  decree  is  not  one  which  can  be  enferced.in 
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the  maimer  provided  by  t.  200,  Act  VIII  of  1859, 
as  being  an  order  "  for  the  performance  of  a  parti- 
cular act."  Gatha  Rak  Mistbbb  r.  Moohita 
KOGHIN  Attbah  Domoonbb 

[U  B.  li.  XL,  298:  23  W.  B.,  179 


80. 


EXBOution  of  decree — Civil 


Pr'cedure  Code,  1859,  a.  200,— Semb/ e—ThAt  a 
decree  for  restitution  of  conjugal  rights  between 
Maboniedans  or  Hindus  may  be  enforced  under 
8. 2f >0  of  Act  V III  of  18  39.  Yamctkabai  r.  Nabatan 
MoBBSswAB  Pandsb        .    I.  Ij.  B.,  1  Bom.»  164 


81. 


Decree     under 


Parai  Marriage  and  Divorce  Act  (XV  of  1865J, 
a,  36 — Enforcing  decree — Civil  Procedure  Code, 
1859,  t,  200. — A  decree  for  restitution  of  conjujiral 
rifchts  under  the  Parsi  Marriage  and  Divorce  Act 
is  enforceable  only  in  the  manner  provided  in  s.  36  of 
the  Act ;  such  provision  is  in  substitution  of.  and  not 
in  addition  to,  the  ordinary  remedies  provided  by 
8.  200  of  the  Code  of  Civil  Procedure.  Abdbsab 
JAHAyoiB  Fbamji  V.  Ayabai  8  Bom.y  290 


82. 


Maintenance 

order  obtained  hy  a  wife  against  huahand — Sub' 
aequent  decree  for  restitution  of  conjugal  righta  oh* 
iained  hy  a  huahnnd — "Effect  of  auch  decree  on  pre- 
vious order  of  mninienance — Criminal  Procedure 
Code  (Act  X  of  1882).  a.  488.— \  decree  of  a  Civil 
Court  for  restitution  of  conjugal  rights  supersedes  any 
previous  order  of  a  Magistrate  for  maintenance,  if  the 
wife  should  persist  in  refusing  to  live  with  her 
husband.  A  Magistrate  ought  to  cancel  a  previous 
order  of  maintenance  made  by  him,  or  rather  treat  it 
as  determined,  if  the  wife  failing  to  comply  with  the 
decree  for  restitution  refuses  to  live  witn  her  husband. 
Iir  BB  BvLAKiDAB  I.  Li.  B.,  23  Bom.,  484 

LUPOTBB  DOOHONY  V.   TiSHA  MOODOI 

[13  W.  B.,  Or.,  62 


BB8TITUT10N  OF    BIGFHTB     BY    MO- 
TION. 

S^e  Limit ATiow  Act,  abt   179 — Natubb 
OP  Application— Genbb ALLY. 

[L  L.  B.,  20  Mad.,  448 

Bestitution  of  rights  by  mo* 


tion  wh<>re  the  appellate  decree  does  not 
mention  restitution — Execution  pending  appeal 
of  decree  set  o aide  on  appeal — Ciril  Procedure  Code 
(Act  XIV  of  1882),  a.  5S3.— Where  a  decree  made 
by  a  Court  of  first  instance  is  executed  pending 
an  appeal,  and  on  appeal  suc^  decree  is  set  aside, 
the  appellant  is  entitled  by  motion  to  obtain  restitu- 
tion, even  though  the  decree  of  the  Court  of  appeal 
is  silent  as  to  such  restitution.  A,  the  owner  of 
a  16  odd  pie  share  of  certain  indigo  land,  brought  a 
snit  for  partition  against  hisc^-sharer  B,  the  own*  r  of 
the  rest  of  the  land,  and  obtained  a  decree,  from 
which  B  appealed.  A,  withont  waiting  for  the  dis- 
posal of  the  appeal,  executed  his  decree  and  obtained 
possession  of  his  share,  settling  it  with  tenants.     The 


BESTITUTION        OF        BIGHTS       BT 
MOTION— con^ifMie^. 

decree  was  subsequently  set  aside  on  JB's  appeal, 
bnt  no  order  as  to  restitution  was  made  in  it.  Mtld, 
on  motion  by  B,  that  he  was  entitled  to  be  put 
into  the  same  position  as  before  the  partition  wu 
made  (  i.e.,  joint  possession  with  A )  and  to  remore 
any  tenants  who  refused  to  vacate.  ROHiri  SiirdH 
V,  EoDmvot  .      I.  L.  R.,  21  Gala,  840 


2. 


Bestitution  of  an  advantage 


obtained  by  virtue  of  a  decree  of  High 
Court  subsequently  reversed  on  appeal  to 
Privy  Council -CtctZ  Procedure  Code  (1882), 
a.  583  — Eight  of  auit— Parties,  Son-joinder  oj.— 
The  holder  of  a  decree  of  the  High  Court  forcoiti 
assigned  his  rights  under  that  decree.  The  assignee 
caused  his  name  to  be  brought  on  to  the  record  ss 
transferee  in  place  of  the  decree-holder,  and  be^ 
and  after  him  his  legal  representative,  executed  tiie 
decree  against  the  judgment-debtor.  The  decree  wh 
appealed  to  the  Privy  Council,  bat  the  anignee 
was  not  a  party  to  the  record  in  that  Court.  The 
Privy  Council  reversed  the  decree.  Thereupon  the 
successful  plaintiff  applied  under  s.  583  of  the  Code 
of  Civil  Procedure  to  obtain  restitution  from  the 
representative  of  the  assignee  of  the  amount  realiied 
in  execution  of  the  decree  of  the  High  Court.  ifeU 
that,  whether  or  not  the  amount  roalised  by  the 
assignee  was  recoverable  by  suit;  it  was  not  n^covenble 
by  proceedings  under  s.  583  of  the  Code,  inasmuch ii 
the  assignee  was  no  party  to  the  decree  of  the  Privj 
Council.    Bhaowati  Pbasad  r.  Jamna  Paasad 

[L  li.  B.,  18  AU.,  136 


8. 


Bestitution  of  benefit  obtained 


under  a  decree  which  is  reversed  in 
appeal— i20#/t/«<to«i  aougkt  by  means  of  execvtio* 
oj  appellate  decree  againai  a  peraon  not  a  partj 
to  the  appeal.— Held  that  Appellants  in  the  Prirj 
Council  who  had,  antecedently  to  filing  their  appeal 
to  Her  Majesty  in  Council,  paid  to  the  asugoM 
of  the  decree  appealed  against,  which  was  for  o><itf 
only,  the  amount  then  payable  under  that  decree  coald 
net,  on  succeeding  in  their  appeal,  obtain  nstitutioa, 
merely  by  virtue  of  and  in  execution  of  the  orier 
of  Her  Majesty  in  Council,  of  the  amount  lO  psitl 
from  the  assignee  when  that  assignee  had  bsen  oo 
party  to  the  appeal  to  Her  Majesty  in  ConndL 
Bhagtcati  Prasad  v.  Jamna  Prasad,  /.  X.  H-, 
19  All.,  136,  referred  to.  Sadiq  Husaix  v.  hASSk 
Pbasad  I.  Ij.  B.,  20  AIL,  186 


4. 


Civil    Proeeivn 


Code  (1882),  a.  583— Interest  on  amount  so  rf 
covered,—  Where,  in  consequt  nee  of  a  decree  having 
been  reversed  on  appeal,  the  decree-holder  is  entitled 
to  recover  under  s.  58^  of  the  Code  of  Civil  Procedure 
any  sum  which  before  such  decree  was  revexsed  he 
had  been  obliged  to  pay  in  execution  of  that  dtcrce* 
such  decrr e-holder  is  entitled  also  to  receive  interest  on 
the  amount  so  recoverable.  Rodger  v.  Comf- 
toir  D'Escompte  de  Paris,  L.  £.,  8  P,  C„  465; 
Jaswant  Singh  v.  Dip  Singh,  I.  L.  B.,  7  All.,  432; 
Ham  Sahai  v.  Bank  of  Bengal,  L  X.  H.,8  AlLs  262; 
Bhagtoan  Singh  v.  Ummatul  JBaanain,  i.  L,  M* 
18  All.,  262  ;  Ayyatyyar  v.  Shaatram  Ayyar,  L  X. 
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BBSTITUTIOM'        OF        RiaHTB       BY 
MOTION —cDtieluded. 

JZ.,  9  Mad.,  5061  And  Satti  Prasad  v,  Chafarpal 
Dube,  Weekly  Nofet,  AIL,  188S,  p.  287,  referred  to. 
Mevja  Kuar  v.  Banarti  Pra»ad,  Weeklff  Note*, 
AIL,  1897,  p,  76,  dUsented  from.  Phul  Chand  ». 
Shahkab  Sabcp  .       I.  Ij.  B.,  20  All.,  430 


6. 


Civil    Procedure 


Code  (1882),  a,  683— Interest— Mesne  profits,— 
Seld  that  a  person  who  is  entitled  under  s.  683 
of  the  Code  of  Civil  Procedure  to  the  restoration 
of  a  benefit  of  which  he  has  been  deprived  by 
reason  of  a  decree  which  has  been  subsequently 
reversed  in  appeal  is  entitled,  if  the  thing  to  be 
restored  is  money,  to  interest  for  the  time  daring 
which  he  has  been  deprived  of  the  use  of  it,  or,  if  the 
thing  to  be  restored  is  land,  to  mesne  proBts  for 
the  time  during  which  he  has  been  kept  out  of 
possession.  Phul  Chand  v.  Shank ar  Sarup,  /.  L',  £., 
20' AIL,  430,  approved.  Habdat  v.  Izzat-fn-kissa 
•Ok  [I.  li.  B..  21  AIL,  1 

0. 


Petition  for  restitutio  a— Ci©»7 

Procedure  Cafe  (1882 J,  s.  683 -Property  taken 
from  petitioner  by  process  of  Court  under  aecree 
—  Subsequent  reversal  of  decree — Custody  of  third 
party — Principles  on  which  restitution  is  ordered. 
— ^Two  trustees  of  a  temple  having  been  removed 
from  office,  a  suit  was  brought  against  them  by 
the  newly -appointed  trustees  and  a  decree  oStaiiied 
restraining  them  from  interfeiing  with  the  affairs  of 
the  temple.  In  accordance  with  that  decree,  property 
of  the  temple  was  taken  from  them  by  process  of  the 
Court  and  handed  to  the  new  trustees.  On  appeal  to 
the  High  Court,  however,  the  decree  was  reversed  and 
restitution  was  now  applied  for  by  the  survivor  of  the 
late  trustees,  from  whom  the  property  had  been  taken. 
In  the  meanwhile  a  third  party  had  been  appointed 
an  additional  trustee  to  the  newly-appointed  trustees. 
Held  that  the  principle  'of  the  doctrine  of  re- 
stitution is  that  on  the  reversal  of  a  judgment  the 
law  raises  an  obligation  on  the  party  to  the  record 
who  received  the  benefit  of  the  erroneous  judsrment 
to  make  restitution  to  the  other  party  for  what  he 
had  lo*(t ;  and- it  is  the  duty  of  the  Courts  to  enforce 
that  obligation,  unless  it  \  e  shown  that  restitution 
would  be  clearly  contrary  to  the  real  justice  of  the 
case.  That  with  reference  to  the  position  of  innocent 
third  parties,  the  rnle  that  a  plaintiff  in  an  action  to 
recover  land  canrot,  by  his  writ  of  restitution  or 
assistance,  dispossess  a  stranger  to  the  proceeding 
holding  p-^ssession  on  an  independent  title  or  claim  of 
title  and  not  in  collusion  with  the  defendant,  does 
not  apply  where  the  party  seekin:;  to  be  restored  to 
possession  has  been  wrongfully  dispossessed  by  the 
agency  of  the  Court.  Held  therefore  that  the 
trustee  who  had  been  dispossessed  must  be  given  an 
opportunity  to  p'ove  whethrr  any  and  which  of  the 
temple  properties  were  in  hiii  custody  as  alleged,  and 
whether  he  was  deprived  of  such  custody  under  the 
decree  which  was  reversed,  and  whether  the  newly - 
appointed  trustees  acquired  the  custody  of  them 
thereunder,  and  that,  if  substantiated,  the  claim  for 
restitution  could  not  be  successfully  resisted.     DoBA- 

8 AMI  AY7AB  r.  AlTKASAlII  AtYAB 

.  [I.  li.  B.,  23  Mad.,  806 
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See  Casks  itndbb  Qhatwali  Tbkubb. 

See  CaSBB  VmOBBOBAVT— RES17MPTI0B  QB 

Rbyogatiov  ob  Qbabt. 

See  Cases  itkdbb  Onus  ob   Pboob — Bb- 
BUMPTiON  Ain>  Assess  MBKT. 

See  Casbs  ttndbb  Sbbyicb  Tbkubb. 

Bee  Cases  ukpbb  SBTTZBSf  bnt. 

— of  ferry. 

See    JuEiSDiCTiON    OB    Civil    Coubt — 
Fbrbibs     .  B.  Ii.  B.9  Sup.  Vol.9  680 


1. 


— of  Jaghir  by  Eaat  India  Company. 

See  Act  of  State         .  12  B.  Ij.  B.,  120 
[Ii.  B.,  L  A.,  SupfVoL,  10 

— Power  of— 

See  Bbngal  Tenabo't  Act,  b.  101^ 

[X  L.  B.,  20  Calo.,  677 

1.  BIGHT  TO  BESUME. 

Bight  to  resume  mokurari 


tenure —Dsa/A  of  grantor  without  heirs, — A 
mokurari  tenure  granted  in  perpetuity  cannot  be 
resumed  by  the  grantor  even  if  the  grantee  dies 
.without  heirs.  Bihhut  Bahadoob  «.  Soonest 
KOEB     .         .        .         .  15W.B.,  648 


2. 


Grant  in  lieu  of 


maintenance — Limitafion, — Although  a  grant  of  a 
mokurari  lease  in  lieu  of  maintenance  may  be  re- 
sumable  by  the  grantor  and  his  heirs,  yet,  if  the 
grantor  or  any  ot  his  successors  receives  distinct 
notice  of  a  claim  on  the  part  of  the  g^ntee  to  hold  in 
perpetuity  and  not  subject  to  resumption,  and  allows 
twelve  years  to  go  by  without  contesting  such  claim, 
he  (such  grantor  or  successor)  will  be  barred  for  the 
time  of  his  own  enjoyment.  Petaicbab  Baboo  «. 
KiLMON?  Singh  Deo     .      I.  Ij.  K.,  3  Calo.,  798 


8. 


Grant  in  lieu  of 


maintenance — Hindu  law — Alienation — Impartible 
estate. — The  mere  fact  of  the  impartibility  of  an 
estate,  or  rather  the  mere  fact  that  the  succession  to 
a  zamindari  is  governed  by  the  law  of  primogeniture, 
does  not  deprive  the  zamindar  of  his  ordinary  ri^^ht  to 
alienate  it,  or  any  portion  of  it,  during  his  lifetime. 
Accordingly,  an  ordinary  mokurari  lease,  granted  by 
a  zamindar  of  lands  forming  portion  of  a  zamindari  the 
succession  to  which  is  governed  by  the  law  of 
primogeniture,  is  valid,  and  the  lands  comprised  in  it 
cannot  be  resumed  on  the  death  of  the  grantor  by 
his  successor.  But  a  mokurari  khorposh,  or  allow- 
ance for  maintenance,  or  an  estate  for  life  in  lieu  of 
maintenance,  granted  by  the  owner  of  a  zamindari 
impartible  by  special  custom,  but  otherwise  subject  to 
Bengal  law,  to  a  meihber  of  his  family,  is  resumable 
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(    7784     ) 


'BLEBUHLFTlGN—eontinusd. 

1.  RIGHT  TO  BESUME— eoji^tjRHtfd.     • 

by  his  successor  on  the  death  of  the  grantor. 
Udoy  ADirrrA  Deb  p.  Jadublal  Adittta  Dbb 

[I.  li.  R.,  6Calo.,  113 :  4C.  Ij.  B.,  181 

See  WboDOYADiTTO  Deb   v.  Mukoond  Nabain 
Aditto ^22  W.  B.,  325 

4, Right  to  resume  julknrs  in 

navigable  rivers— T?**.^.  Beg,  II  of  1819,— X 
suit  for  resumption  of  julkars  in  navigable  rivers  nofc 
forming:  part  of  settled  estates  is  cognizable  only  in 
the  ordinary  Courts,  (1)  because  of  the  total  absence 
of  the  word  "  julkur  "  in  any  of  the  Re snmptioi  Re- 
gulations, either  before  or  after  Regulation  II  of 
1819 ;  and  (2)  by  reason  of  the  difference  in  the  nature 
of  the  claims  between  one  to  take  possession  of 
julkur  and  one  to  resume  lands.  Collbotor  ot 
MALDAH  r.  SVDFBOODDEEy  .  1 W.  R.,  116 


6. 


Right    to    resume    Jaghir— 


Alienation  by  ff rant ee, — A  zamindar  cannot  sue  to 
resume  a  jj^srhir  on  the  ground  of  its  alienation  by  the 
grantee,  so  long  as  there  are  heirs  male  of  the  grantee 
existent.    Rambswab  Nath  Sing  r.  Habal^l  Siva 

[1  B.  L.  R.,  A.  C,  170 


6. 


Right  to  resume  permanent 


tenure — Forfeiture  of  tenure — Non-payment  of 
Oorernment  revenue. — Where  an  ancient  and  perma> 
nent  tenure  is  held  by  several  persons  in  separate 
shares,  and  some  of  the  sharers  make  default  in  the 
payment  of  their  quota  of  the  Government  assessment, 
the  portion  of  the  tenure  held  by  the  sharers  who 
paid  their  shares  of  the  assessment  cannot  be  resumed 
or  forfeited  by  the  Government.  In  such  a  case  the 
onns  lies  on  the  iGk>vemment  to  make  out  by  clear 
evidence  under  what  special  contract,  or  agreement, 
or  regulation,  it  forfeits  the  entire  tenure.    BBErr  r. 

KUiAITA 

[12  W.  R.,  P.  C,  88: 18  Moore's  I.  A.»  104 

affirming  the  decision  of  the  High  Court  in  Ellaita 
r.  CoLLEOTOB  07  Sai^ek  8  Mad.,  68 


7. 


Right    to    resume  village— 


Village  entered  atjaghir  in  accounts  of  permanent 
settlement — Zamindar,  Bight  of — Where  a  villsge, 
part  of  a  zamindari,  has  been  entered  as  a  jaghir  in 
the  accounts  of  the  permanent  settlement,  the  zamin- 
dar  cannot  resume  the  village,  and  is  entitled  in 
respect  thereof  only  to  the  usual  kuttubandi.     Habis- 

CEANDAKA  DeYA  v.  liAICANNA  ChANDBI 

[  1  Mad.,  866 

8.  Bight  to  resume  Neemuk 

Bayer  mehals— B^ii^.  Jtegs.  VIII  and  XXVII 
of  179S— Right  of  Government  as  Sovereign.— The 
resumption  by  Government  of  Neemuk  Sayer  mehals 
(saltpetre-dnty  estates)  upheld,  the  sanads  of  the 
Subadar  of  Behar,  the  ruling  power  previous  to  the 
Company's  accession  to  the  Dewanny,  purporting  to 
grant  the  Government  as  mokurari  istemrari  at  a 
permanent  fixed  rent,  being  declared  forgeries. 
Quare — Whether  the  Keemuk  Sayer  mehals  being  a 
sayer  right  was  not  wholly  abolished  by  Bengal 
Regulation  XXVII  of  1798,  and  the  Bengal  Govern- 
ment in  its  Sovereign  character  had  not  an  absolute 
right  to  resume.    The  settlement  by  the  Government 


RESUMPTION— oo»^'fli«tf(f. 

1.  BIGHT  TO  n^SVUE^^onttnued, 

with  a  proprietor  of  the  soil  under  the  decennial 
settlement,  made  perpetual  by  Bengal  Begul&tkm 
VIII  of  1793  relates  to  land  revenue  only,  and  not 
to  sayer  duties  claimed  by  a  party  not  a  land  proprie- 
tor. GoYERincEirr  ov  BsiraAL  v,  Jafub  Hossbht 
Khan  6  Moore's  I.  A.,  467 

8.  -  —Right  to  resume  subordinate 
tenure  by  istemrardar— C««^(Hnartf  right.— k 
custom  was  alleged  entitling  a  Patwi  Thakur,or  chief 
belonging  to  the  Bathor  clan  of  Rajputs,  who  wu 
the  istemrardar  of  an  ancient  and  impartible  talakh 
in  A jmere,  to  resume  land  formerly  part  of  it,  but 
granted  some  generations  back  as  a  subordinate  eaUte 
to  a  collateral  relation  of  the  chief.  The  groand  of 
the  resumption  claimed  was  that  the  last  successor  to 
the  estate  so  granted  had  died  without  issue  and 
without  adopting;^  Meld  that  the  Commiisioaer's 
judgment,  which  was  that  a  right  of  resumption 
exerciseable  merely  on  the  above  ground  had  not  been 
established,  was  correct,  being  supported  to  some 
extent  certainly  by  answers  received  by  the  Chief 
Commissioner  on  enquiry  from  the  neighbouring 
durbars  of  Bajputana  chiefs,  and  on  the  whole,  by 
the  balance  of  the  evidence..   Bag  Bahaditb  StsQS 

V,  JOWAHIB  KlTAB 

[I.  li.  R.,  10  Calc.  887 :  L.  R.,  U  L  A.,  76 


10. 


Right  of  maaAdarSeco^iu' 


tion  of  right  to  resume — Limit aiiou — Cause  of 
ttotion, — Held  that  mere  recognition  of  right  to  rwniM 
contained  in  the  wajib-ul-nrz,  where  the  grant  existed 
many  years  previous  to  the  date  of  that  document, 
does  not  re-grant  to  a  maafidar  so  as  to  give  plaintiff 
a  new  starting  point  from  which  his  right  to  resunu 
should  date.    Dayitic  Khak  «.  TuifSOoxH  Bai 

[2  Agra.  W 

11.  -  -  Right  of  manager  of  religions 

endowment -:Beng»  Meg,  XIX  of  i793.-The 
manager  of  a  religious  endowment  consisting  of  the 
profits  of  a  number  of  villages  after  paying  revenue, 
was  not  a  samindar  under  Begulation  XIX  of  17^' 
and  could  not  sne  for  resumption  of  invalid  lakhinj 
land.  NoBiK  Chukdbb  Bot  Chowdhbt  e.  Piabh 
Khantic        ....        3W.B»,14S 

la.  -    Right  of  talukhdarB-XtimVo/ 

area  in  suit  for  resmmptiou.—TnXnkhdMn  had  no 
legal  right  to  sue  for  resumption  of  areas  oontsininS 
more  than  100  bighas  of  land.  Oopal  CHinpn 
Boy  v.  Oodhub  Chukdbb  Mulltoic 

[W.R.,1864,lfie 

18, ^Right  of  Government  as  agent 

for  aamindar— itw«V  of  area  in  suit  for  resump- 
tion,— The  Government,  when  acting  as  agent  of  ft 
ZHmindar,  could  only  sue  to  resume  invalid  lakhinj 
lands  under  100  bighas.  Kak  Loohuk  SnoARr. 
Dbxonath  Paul    •  .         2  W.  R,  S79 

14.  -  -  -  Right  of  aa^indar— Prsfsn;^ 
tion— Land  held  under  different  sanads — Limit  ^J 
area  in  suit  for  resumption,— 'When  land  beyoai 
100  bighas  in  extent  is  admittedly  held  by  a  lakhinj' 
dar,  the  presumption  is  that  it  is  held  under  oo< 
grant,  and  that  it  is  resumable  by  (Sovemment,  s&d 


(    7786    ) 


DIGEST  OV  OASES. 


(    7786    ) 


BBSUKPnON  ^eontinued, 

1.  BIGHT  TO  T3LESUW&— concluded. 

not  by  the  samindar.  To  rebut  the  presamption,  the 
lamiQdar  muBt  show  that  the  Und,  thotigh  beyond 
100  bighaf  in  extent,  is  held  under  diiferent  sanada. 

JOGBITDBO  NABAIV  RoY  v.  HuBBY  DoBS  BOT 

[  W.  B.,  1804^  145 

15. Riffht  of  tamin* 

dar  to  assets  and  resume  invalid  lalchir^j  tenures — 
Limit  of  area  in  suit  for  resumption, — When  a 
samindar  engaged  to  pay  a  certain  amount  of  revenue 
4)n  certain  lakhiraj  lands,  on  condition  of  Government 
stopping  resumption  proceedings  in  respect  to  such 
lands,  he  had  a  right  under  that  engagement  to 
resume  invalid  rent-free  tenures  below  100  bighas  in 
extent,  whatever  had  been  the  nature  of  ak:reement 
with  Government  in  previous  years,  but  he  had  no 
right  to  resume  lands  of  greater  extent  than  100 
bighas  covered  by  one  suutd.  Bsbb  Chithdbb 
JOOBBAJ  V,  UlffAKABT  Sbib     .     W.  B.,  1864, 282 

See  Bbbbohukdbb  Joobbaj  v.  Shibjot  Thakoob 

[W^.  B.,  1864, 8 


16. 


Beuff.  "Reg,  II  of 


1809^  s*  SO— Limit  of  area  in  suit  for  resumption. — 
To  bar  a  zamiiidar's  right  to  resume,  as  invalid  lakhi- 
raj under  s.  80,  Regulation  II  of  1803,  lands  in 
excess  of  100  bighas,  it  must  be  shown  that  the  lands 
are  held  under  a  sanad  in  excess  of  100  bighas,  or 
under  different  sanads,  each  in  excess  of  100  bighaa 
Mahombd  Mvnsoob  v.  Umbioa  Chubn  Bot 

[W.  B.,  1864, 182 


17. 


Benff.  Meg,  XIX 


of  1798 — Limit  of  area  in  suit  for  resumption,— A 
zamindar  is  not  precluded  by  Regulation  XIX  of 
1798  from  suing  for  the  resumption  of  invalid  lakhi- 
raj lands  exceeding  100  bighas  held  under  several 
aanads,  provided  none  of  them  singly  b  a  grant  for 
more  than  100  bighas.  The  release  of  lands  covered 
by  one  such  sanad  from  the  claim  of  Government  to 
resume,  on  the  ground  that  they  were  under  60 
bighas,  does  not  bar  the  zamindar's  right  to  resume 
them.    Blub  v.  Mahombd  Fbbzbbb 

[W.  B.,  1864, 217 

U^  Seng,  Reg.  X  of 


1798,  s.  19 —Limitation  in  suit  for  resumption, — ^A 
zamindar  suing  for  resumption  of  alleged  invalid 
lakhiraj  land  under  s.  19,  Begulation  X  of  1798,  was 
not  linnted  to  time,  provided  he  could  prove  that,  at 
some  time  subsequent  to  the  decennial  settlement, 
the  land  sought  to  be  resumed  was  part  of  his  m&l 
estate,  and  had  paid  rent.  Gopas  CHVirDBB  Shaha 
u,  Bhabo  Tabibbb  D088BB  .        .    7  W.  B.,  240 


2.  PBOCBDUBE. 


10. 


ABieBsment    of   reatimed 


lATL^n^Beng,  Reg,  XIXofl79S—Beng,  Reg,  II of 
1819,  s,  80 -Suit for  rent.-^Vnleu  the  holder  of  a 
reaumption-decree  took  iteps  under  Begulation  XIX 
of  1798  to  have  the  revenue  fixed  by  the  Collector, 
«nd  the  defendant  consented  to  pay  the  revenue  re- 
quired of  him,  he  had  no  locus  standi  on  holcUng  the 
Ismds  to  bring  suits  for  rent   The  rule  to  be  followed 

YOL,  IT 


^OEiBUHanHOlSr— continued, 

2,  FROCKDUUE— continued. 

in  determining  in  what  manner  and  under  what 
regulation  the  assessment  of  resumed  lakhiraj  land 
should  be  conducted  was,  first,  to  ascertain  whether 
the  existence  of  the  lakhiraj  prior  to  1791  had  been 
decided  by  the  decree  for  resumption.  It  could  not 
be  presumed  that  every  case  instituted  under  s.  80, 
BeguUtion  II  of  1^19,  dealt  with  an  estate  which 
was  held  lakhiraj  prior  to  1791.  Pooobb  v.  Ekbaic 
HosBBiB 15W.B.,48S 


20.    =- Question   of  validity  of 

§p:9iat  -Limitation  —  Existence  of  tenure  before 
1790,— In  a  suit  for  resumption,  where  the  defendamt 
pleads  a  lakhiraj  tenure  before  1790,  the  validity  of 
the  grant  is  not  open  to  the  Judge's  consideration,  but 
only  whether  the  tenure  was  in  existence  bdfore  1790, 
and  if  so  to  apply  the  law  of  limitation.    Sagobb 

MOKBB  DOBBBB  v,  BiFBO  DoBB  DbT  .  1  W.  B.,  248 


aL •  liiinitation— J3e»^.  Reg.  II  of 

1819,  s.  80— Lakhiraj— Beng,  Reg.  XIX  of  1798, 
s.  10.— A  suit  for  resumption  under  s.  83,  Begulation 
II  of  1819,  must  be  assumed  to  refer  only  to  lakhiraj 
created  prior  to  the  Ist  of  December  1790,  and  there- 
fore was  not  exempt  from  limitation  under  s.  10, 
Begulation  XIX  of  1798.  Hbbba  Mohbb  Dabbb  v. 
KoONJ  Bbhabt  Holdab 

[B.  li.  B.,  Sup.  VoL,  Ap.,  8 :  2  W.  B.,  207 


22. 


Beng,  Beg, 


of  1798,  s.  10  -  Beng.  Reg.  II  of  1819,  s.  80.^ 
Begulation  11  of  1819,  s.  80,  did  not  apply  to  a  suit 
in  a  Civil  Court  for  resumption  under  s.  10  of  Begu- 
lation XIX  of  1793.  The  decisions  in  Sonatun  Ghose 
V.  Ahdool  Farar,  B.  L.  R.,  Sup.  VoL,  109,  and 
Beera  Monee  Dahee  v.  Koofij  Behary  Holdar, 
B.  L.  R.,  Sup  Vol,  Ap,,  8,  upheld.  Habihab 
MmcHOPADHTA  V.  Mabab  Chakoba  Babu.  Naba 
Kbishna  Hookbbjbb  V,  Eaiiab  Chandba  Bhutta- 
OHABJBB        .    8  B.  la.  B.,  666 :  20  W.  B.»  468 

[14  Moore'B  I.  A.,  162 

SOKATITN  GhOBB  v,  AbBOOL  FaBAB 

[B.  I*.  B.,  Sup.  Vol.,  108:  2  W.  B.,  81 

28. NotieetopartieB— Pof^yno^ 

in  possession, — In  resumption-proceedings  it  is  not 
necessary  to  give  notice  to  a  party'  not  in  poss^ 
sion  or  to  make  him  a  formal  party  to  the  suit.  Bax 
CBVirDBB  Shaha  v.  Collbotob  ob  MncBirsnrGR 

[22  W.  B.,  48 


24.  Beng.  Reg.  II  of 

1319,  s.  16— Omission  to  give  notice.— Where ^t^e 
resumption  officer,  as  directed  by  s.  16,  Begulation 
II  of  1819,  supplied  the  defendant  in  a  resumption 
suit  vrith  a  copy  of  his  reasons  for  ronsidering  the 
lands  in  question  liable  to  resumption,  and  subse- 
quently, in  the  absence  of  the  defendant,  declared 
the  lands  liable  to  assessment,— ir?;^;  that,  as  defen- 
dant failed  to  appear  either  in  person  or  by  agent^  it 
was  impossible  for  the  resumption  officer  to  give  him 
the  warning  mentioned  in  s.  16  of  the  same  Uw,  and 
the  legality  of  the  proceedings  was  not  aif ected  by 
the  oimsriou.    Bitboda  Kabt  Bdr  v,  Cokiobbionbb 

cm  THB  S00VDI7BB17VB  «  •     18  W.  B.,  iQf^ 

U  B 
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'B^BlTMIPnON—eonUnued, 

2.  FBOC£DUBE--«o»c/tfie<f. 


25. 


Bight  to  intervene  in  BUit 


— J5m*^.  Me,gt.  H  oj  1819  and  III  of  18^^— Decree 
of  Special  Comminsioner*,— In  a  suit  by  Government 
pnder  l< emulation  II  of  1819  to  resume  invalid  lakbi- 
irsj  land  iield  by  a  mobunt,  as  the  interests  of  tbe 
famindar,  wbo  clai  «*ed  a  portion  of.  tbe  lands  sougbt 
to  be  assessed,  as  forminfj^  part  qf  bis  permanently- 
assessed  estate,  were  liable  to  be  affected  b^  tbe  deci- 
uon  of  tbe  Collector,— ^0/<;  tbat  he  had  a  right  to 
mteifvene  and  become  a  party  to  tbe  suit,  and  to 
prefer  an  appeal  from  tilie  decree.  Tk€  decree  of  the 
Special  Commissioners  under  Ksfiulation  III  nf  1888 
iras  final,  if  no  appeal  or  petition  of  re?iew  was  pre- 
pented  within  a  reasonably  mifficient  period.    Mo- 

BBSBITB  SUTGH  «.  GOVBBiniB»T  OT  IVBXA 

[8  W.  B.,  P.  C,  46 :  7  Moore's  I.  A.»  S88 


96. 


8.  EFFECT  OF  BESUMPTION. 


Finality    of  proceedlngB— 


I^futy  to  parti»» — Difuvion. — Resumptitin  proceed- 
tn^r  are  final  and  not  liable  to  question  by  tbe  Civil 
Courts.  But  when  proceedings  take  plnce  in  tbo 
nature  of  extensive  settlements  wi'li  other  parties 
after  intermediate  and  temporary  settlements,  a^d 
acts  are  done  wholly  without  jurisdiction,  rt  lands  are 
taken  not  included  in  the  original  decree,  there  should 
be  a  remedy  to  parties  deeming  tlumselves  to  have 
been  wronged  thereby .  If  lands  adjudged  to  Govem- 
inent  in  a  resumption  suit  diluviate  and  re-form  on 
ihe  same  site.  Government  d'>es  not  thereby  k  so  its 
pghts  to  them,  nor  is  it  obliged  to  institute  wholly 
new  proceedings.     Diluvion  does  not  create  any  new 

light.  COLLBOTOB  OF  DACOA  V.  KiBHBM  KiSHOBB 
CHA.TTBBJBE.      JUGO  BdKDHOO  BoSB  9.  CoLLBOTOB 

ov  Dacca         .         .         .        W.  B.,  1864, 273 


27. 


Finality    of  resumption- 


decree — Settlement  proceedingn — Jurisdiction  of 
Civil  Court, — ^The  ruling  of  the  late  Sudder  Court  as 
to  the  final  and  conclusive  character  of  a  resnmption- 
decree  was  held  not  to  apply  to  what  was  subsequently 
done  administratively  by  a  settlement  ofhcer,  the 
proper  distinction  being  tbnt  the  decree  of  the  Re- 
sumption Court  as  to  the  liability  of  the  resumed 
mehal  to  be  assessed  with  a  Government  demand  is 
final ;  but  th^  subsequent  dealing  by  the  settlement 
officer  with  alleged  proprietary  right  and  claim  to  land 
not  mentioned  in  the  decree,  is  <  pen  to  the  jurisdic- 
||on  of  the  Civil  Court.  Mahombd  Gazbb  Chow- 
DHBT  f>.  Lall  Bebbb  .    10  W.  B.,  10^ 

Bam  Chitiisbb  Sbaha  «.  Collbctob  ov  Mthek- 
fiVGH 22W.B.,  48 


28. 


Effect  on  contract  between 


Bamindar  and  tenant— It esumpt ion  oflakhiraj 
tenure  by  Oovemment —  Under-tenants,  Sights  of, — 
The  mere  resumption  of  a  lakhiraj  tenure  by  Govem- 
fnent  does  not  dissolve  the  contract  between  tbe  samin- 
dar  and  tenant.  The  tenant  has  the  option  to  deter- 
mine his  tenancy,  or  he  may  consent  that  the  amount 
of  revenue  which  the  landlord  must  pay  to  Govern- 
menti  or  a  portion  of  it,  shall  be  ad<ied  to  his  original 
jumma.    Fabzhaba  Bahv  r.  Azizwvi9%a  Bibi 

[B.  L.  B.,  Spp.  Vol,  175 : 8  W.  B.,  72 


BiEBUTdiPTlON-^eoniinued. 

8.  EFFECT  OF  BESUMPTION-^s/ifvft/. 


29. 


Effect    on    tenant— 7/^; 


m 


assessment qf  revenue — Madn  Reg,  XXVII qfU 
— In  a  suit  against  a  Collector  for  an  illegal  seizorf 
and  subsequent  usurpation  of  plaiutiiPB  share^  in  sB 
agraharam  village  for  non-payment  of  tirvai  dae 
mm  other  tenants  of  the  village*  and  to  recoverthe 
increased  tirvai  imposed  by  the  Collector,— IN^ 
that  the  plaintiff's  right  to  enjoy  his  share  of  the 
villafi^e  lands  under  the  original  pottah  was  nok 
legally  determined  by  resumption ;  and  tbat,  confi* 
nuing  liable  only  to  the  filed  rent,  the  plaintif  irii 
entitled  to  the  return  of  the  amount  paid  nodtf 
comiiulsion,  in  excess  of  such  rent,  at  the  date  of  tke 
suit.  Madras Begulation  XXVII  of  1803  considend. 
Ellaiya  V,  Collbctob  ov  Salbm      .    8  Kad.,  69 

Affirmed  by  the  Privy  Council  on  appeal  isBBBT 
V.  Bli.aita 
[18  Moore's  I.  A.«  104:  IS  W.  B.,  P.  a,  38 


8a 


Effect  on  howladar—l^vi^f' 


of  howladars. — The  resumption  by  Government  of  » 
parent  estate  did  not  nullify  the  existing  rights  of  s 
howladar  within  the  estate,  or  deprive  him  of  tbe 
benefit  of  the  presumption  arising  under  s.  16  of  Aci 

X    of    1H59.      MOTHOOBA    ^'ATH    GUKOOPADHIA  * 

ShbbtaMonbb  .  .         .    9W.B.,8M 


8L 


Effect  on  sub-tenure-iSs^ 


tenures  before  decennial  settlement,— A  sub-tennrt 
created  before,  and  in  existence  at  the  time  ofi  the 
decennial  settlement  cannot  be  invalidated  bj  tnj 
subsequent  settlement  of  the  mehal  in  which  it  i* 
sitnaUd.  Besumption  of  lakhiiWj  land  under  the 
revenue  law  does  not  destroy  any  such  sub-tenare » 
the  estate  resumed.    Abdool  Ali  v.  Bavouttt 

[12W.R,1» 

82. Effect    on    lakhindd*"-". 

Sights  of  lakhirajdars^Settlement—Cave  of 
action. — A  resumption-decree  does  not  destroy  tbe 
proprietary  ri^sht  of  the  lakhirajdars,  which  continW 
unless  and  until  they  are  dispossessed  in  due  coon* 
of  law.  By  obtaining  a  permanent  settlement  tb^ 
acquire  no  new  ri^ht ;  a  cause  of  action  accraing  ^ 
them  if  ousted  before  settlement.    Thaboob  DaH 

BOT  CbOWDHBT  V,  ^XTBZEV  ElSHBH  OhOSS 

[16W.E,6» 

88. Effect  on  eharitable  trii^ 

-r- Omission  of  mention  of  existence  <>/ ^**'^'*?J 
tru't  or  endoument,-  The  resnmption  of  ^■°"  ^ 
Government,  and  the  making  a  fresh  settlement  w 
the  resuii  ed  lands  without  any  allusion  to  ^heif '^ 
held  in  trust  for  charitable  purposes  prior  to  tw 
resumption  procee^ngs,  arp  not  conclusiw  proof  jM* 
there  was  no  such  trust.  The  only  question  «a«J 
bv  the  Government  in  resuming  was  that  tho^  *^ 
claimed  the  land  as  lakhimj  had  not  been  able  v> 
prove  that  the  land  was  held  under  any  such  wU^J 
ous  or  charitable  trust  as  would  debwr  GovemmfBi 
from  resuming,  Lbblasvhd  Sutoh  BahaW)0« 
Ibbvsbb  Kvhdun  Butt  J  ha        .    8  W.  Bi»  *" 
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"BE&TJ  VLTTlON^continued, 

8.  SFFBCT  OF  BBSUMPTJON— oofi^tsff«<;. 


84. Effect  on  rights  acquired 

previous  to  resumption— Xta6«7t7y  of  puf 
chaser  qf  rent'fr^e  holding  to  pay  rent  or  rgpenve, 
— Where  the  plaintilTB  ancestor  purchased  a  certain 
qnantity  of  land  from  a  rent-free  holder  of  the 
monzah,  who  on  the  resumption  of  the  maafi  tenure 
by  Qoyemment  was  admitted  to  a  proprietary  settle- 
ment of  the  mouzah  and  acqiiired  a  good  prescriptive 
title, — Held  that  the  resumption  by  the  Government 
did  not  aifect  the  right  which  the  plaintifPs  ancestor 
had  previously  acquired  in  the  land,  and  the  land  not 
having  been  assessed  with  revenue  by  the  Govemm^t, 
the  plaintiff  could  not  be  treated  as  a  mere  cultivator, 
and  liable  to  pay  either  rent  or  revenue.  AniciD  r. 
GvKAiBH  Pbbshad    ....  2  Agra,  8 

86. Effect  on  right  of  collection 

or  profits— .l/ao/l  landg.— Where  maaft  lands 
are,  after  resumption  and  assessment,  left  in  the 
possession  of  the  ex-maafidars,  the  persons  entitled 
to  collection  or  profits  are,  in  the  absence  of  any 
stipulation  to  the  contrary,  the  ex-maafidars«  and 
not  thi»  lambardar  of  the  villatire.  Dal  CHmno  v. 
Sbxta  KooKWAB  .       2Agra»162 


86. 


Iiiability  to  pay  rent— JSe- 


Hunption  and  aesessment  hit  settlement  officer. — 
Whrre  land  is  resumed  and  assessed  by  a  settlement 
officer,  the  tenant  is  bound  to  pay  rent  at  the  rate 
assessed  by  the  settlement  officer.  Woomahath  Bot 
Chowpbt  0.  Debvath  Boy  Chowdby 

[14  W.  K.,  471 
lySnYA  V.  Baj  Coomab  Dutt      16  W.  R.,  168 

87.  SSfTeot  on  mortgagee  under 

aur-i-peshgi  lease — Omietion  to  call  in  advance 
— Acqnietcence  in  liability  of  profits  for  revenue. — 
When  property  granted  in  a  zur-i  peshgi  lease  was 
originally  rent-free,  but  subsequently  resumed  and 
assessed  by  Government,  the  mortgagee  was  held 
bound  either  to  make  a  fresh  agreement  to  take  the 
profits,  minus  the  Government  revenue,  as  his  secu- 
rity, or  to  call  in  his  money.  His  not  adopting  either 
course  for  a  long  period  was  construed  into  assent  on 

.  his  part  to  receive  the  proflti*,  minus  the  Government 
revenue,  as  security.  Joy  Pbokash  Nabaiit  r. 
Kadha  Eibhbk  W.'EL,  1864»  227 

88.  — ■ Effect  of  resumption  and 

settlement  of  lakhiraj  on  the  holder  of  a 
mokurari  lease  from  the  lakhirajdar  - 1  akhi* 
raj  tenure — Settlennent  of  invalid  lakhiraf. — Assess- 
ment of  revenue  by  Government  on  invalid  lakhiraj 
land  after  resumption  does  not  confer  a  new  estate  on 
the  lakhirajdar,  and  does  not  cancel  or  extinguish  a 
mokurari  lease  granted  by  the  lakhirajdar  previous  to 
the  settlement,  and  during  the  time  he  was  in  posses* 
sion  of  the  land  as  lakhiraj.  Pbatab  Nabayav 
Mookibjbb  ti.  Mabhv  Sfdak  Mookbbjkb 

[8  B.  L.  B.,  187: 16  W.  B^  86 

89. Effect  of  resumption    on 

mortgages  created  by  inamdar— inam  lands. 
— An  iuamdar,  having  granted  several  mrrtgages  upon 
his  inaw  lands,  died.  The  right  to  hold  the  lands 
r6i)t-fr^e  was  ruled  by  Government  to  have  ceased 
nipen  the  death,  but  the<  inam  waa  continued  to  his 

JOTu  XT 


KESmsmiON  ^continued. 

8.  BFFBCT  OF  B,EaV^?Tl01X^^optin»ed, 
representatives,  subject  to  the  payment  of  assessment, 
under  the  Government  circular  of  I'' 51.  ffeld  thi^^ 
the  original  estate  in  the  lands  was  not  destroyed  • 
that  no  new  title  in  the  inamdar's  representatives 
was  created ;  and  that  the  lands  continual  chargeable 
in  their  hands  with  any  valid  specific  liens  created 
upon  them  by  the  inamdar.  Vibhhit  Trtmbkk  v. 
Tatxa  alias  Vabitdbv  Pakt     .        ,    1  Bom.,  29 

40. Bffect  on  inamdar— JaoM—- 

Landlord  and  tenant.— On  the  resumption  of  an 
inam,  the  inamdar's  right  to  exemption  from  the 
payment  of  the  Government  assessment  ceases,  and 
the  inamdar  becomes  liable  to  pay  such  assessment  i 
but  all  his  other  rights  remain  unaffected,  and  there- 
fore those  who  were  his  tenants  before  the  resumption 
do  not  thereby  cease  to  be  so,  and  can  be  ejected  if 
they  are  not  permanent  tenants  or  are  not  otherwise 
entitled  to  remain  in  possession.  Gaf&abhai  v. 
Kalapa  Dabi  Muxbta        J.  L.  B,  8  Bom.,  418 

4L  Besumption  of  inam  village, 

and  re-grant,  Effect  of- Acts  of  state  -  Waikars 
Status  of— Treaties  of  1820— E feet  of  grant  ef 
inam  under  construction— Attachment  by  Govern^ 
ment  of  such  village.  Effect  of  .—Yrom  the  year  1820 
down  to  the  year  1872,  the  Waikar  f^^ily  had  been 
in  the  enjoyment  of  the  village  of  rasami  under  % 
treaty  between  the  Bast  India  Company  and  one  M. 
A  and  K  M  were  brothers  and  the  last  male  do* 
cendants  of  M,  For  an  alleged  fraud  oi  K  llf 
Government  restricted  the  enjoyment  of  the  said 
village  to  his  lifetime  only.  A  predeceased  K  Hi. 
On  the  death  of  K  M>  Government,  on  the  Slst 
December  1872,  placed  an  attacltment  over  th^ 
village.  On  the  IStb  July  187^  a  judgment-creditor 
of  A  caused  the  lands  in  dispute,  which  were  mirasi 
lands  of  the  Waikar  family  situated  at  Pasami,  to 
be  S'>ld  in  execution  of  his  decree  against  A,  and  they 
were  purchased  by  the  defendant,  who  was  put  in 
possession  on  the  22nd  April  1876  In  the  mean- 
while. Government,  having  chosen  to  recognize  the 
plaintiff  as  a  representative  of  the  Waikar  family, 
had  removed  the  attnchment,  and  re-granted  the 
village  to  the  plaintiff  shortly  before,  otf.,  on  the 
8rd  April  1H76.  The  plaintiff,  being  dispossessed, 
sued  the  defendant,  contending  (infer  alid)  that  At 
having  predeceased  his  brother,  had  no  interest  in  the 
lands,  which  had  been  purchased  by  the  defendant. 
The  Court  of  first  instance  awarded  the  plaintiff's 
claim,  and  directed  the  defendant  top^theplalatiff'fL 
costs.  The  defendant  appealed  to  the  District  Judge, 
who  was  of  opinion  that  the  proceedings  of  Govern* 
m'ut  since  the  attachment  in  i872  and  restoration 
of  the  village  were  acts  of  State,  and  he  varied  the 
drcree  of  the  lower  Courr  by  cutting  down  the  plain- 
tiff's costs,  made  payable  by  the  lower  Court's  decree^ 
to  half.  On  appeal  by  the  defendant  to  the  High 
Court, — Beld,  reversing  the  decree  of  the  lower 
Appellate  Court,  that  the  plaintiff's  claim  shonld  be 
dbmissed.  The  attachment  placed  by  Government 
on  the  death  of  i^  If  in  December  1872  was  limited 
to  an  exemption  from  assessment,  and  the  retumptiqu 
and  re-grf^nt  to  the  plaintiff  did  not  give  the  plaintiff 
any  title  to  the  lands  in  question.    The  proceedingi 
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«f  Govemment  in  1878  and  1876,  by  which  the 
|dJ^ntiff  was  recognised  as  the  representative  of  Aie 
Widkar  family,  were  not  acts  of  State.  The  etotns  of 
the  Waikars  and  other  persons,  with  whom  the 
agreements  of  1820  were  entered  into,  was  not  that 
of  an  independent  sovereign.  They  (the  Wallari) 
were  merely  powerful  saranjamdars  sabordinate  to 
the  Baja  of  Satara,  and  after  the  annexation  of  the 
territory  of  the  Raja  in  181.9  they  held  their  lands 
tinder  the  East  India  Company.  S§ereiarg  of  8taU 
for  India  v.  Narayan  Balhhant  BhoiU,  Printed 
Judgments  for  1888,  p,  244.  Habi  Sadaihiy  v. 
Ajmmnr   •  I.  Ii.  B.,  11  Bom.,  S85 

42. BeBuinption  of  saranjam  by 

British  Government*  mPeat  of;  on  iKMdtion 
and  rights  of  the  BArajiieaxidAT-^Oeeupaney 
rights  of  a  sarcH^'amdar—Inam,  Besumpiion  qf— 
JPublio  and  private  property  of  an  absolute  ehief-^ 
Landlord  and  tenant — Tenancy  created  hy  chief 
prior  to  resumption  of  land  hy  Government— Efeet 
of  resumption  on  rights  of  landlord— Adverse 
possession — Becognition  of  tenant  hy  Oovernment 
offleersy  as  occupant  paving  assessment^  does  not 
prifjudice  lanMord's  rights.— A,  the  Chief  of 
Eagvad,  let  certain  land  to  the  defendant  for  a  term 
of  twelve  years  by  a  lease  dated  12th  June  1857.  A 
£ed  in  the  same  year  without  male  issue,  and  his 
aaranjam  was  resumed  by  the  British  Oovemment. 
In  1858  the  Collector  treated  the  defendant  as  occu- 
pant of  the  land  in  question  for  the  purposes  of 
assessment,  and  again  in  1860  entered  his  name  as 
occupant  in  the  Govemment  books.  In  January  1868 
the  widow  of  A  adopted  the  plaintiif  as  his  son.  In 
1881  the  plaint]iK«>sued  the  defendant  to  recover 
possession  of  the  land  let  to  the  defendant  in  1867. 
The  defendant  contended  that  the  land  was  not  the 

Sivate  Und  of  A,  but  belonged  to  the  State  of 
agvad,  which  was  resumed  on  his  death  by  the 
Govemment;  and  that  the  plaintiif 's  clidm  was 
barred  by  the  law  of  limitation.  The  Subordinate 
Judge  allowed  the  plaintiff's  clum,  holding  that  the 
land  was  the  private  property  of  A,  and  that  the 
clum  was  not  barred.  The  District  Judge,  on  ap- 
peal, held  that  the  land  was  not  the  private  property 
of  the  Chief,  but  was  the  property  of  the  State,  and 
that,  on  the  resumption  of  the  State  by  the  British 
Government,  the  defendant's  lease  came  to  an  end 
and  the  relation  of  landlord  and  tenant,  previously 
exisUng  between  the  Chief  and  the  defendant,  ceased. 
He  also  held  that  the  plaintiifs  chum  was  barred  by 
limitation,  and  reversed  the  decree  of  the  Subordinate 
Judge.  On  appeal  to  the  High  Omrt,— Meld  that 
no  distinction  could  be  drawn  between  the  public  and 
private  property  of  an  absolute  chief,  which  A  was. 
That,  in  the  absence  of  a  contrary  intention,  the 
Resumption  by  the  British  Govemment  of  a  saraniam 
or  inam  leaves  the  occupancy  rights  of  the  saran- 
jamdar  or  inamdar  untouched;  that  a  saranjamdar  or 
mamdar  may  acquire  occupancy  rights  during  the 
continuance  of  the  saranjam  or  inam.  Held  also 
that  the  fact  that  the  revenue  officers  placed  the 
defendant's  name  In  the  Govemment  boohs  as  the 


BS^UUPnOTSf'-conelmded. 

8.  EFFECT  OF  laLWmUFTlON— concluded. 

occupant  paying  assessment,  did  not  make  the  defen- 
dant's possession  adverse,  and  could  not  prejudice  the 
plaintifl's  rights  as  landlord,  G  ahpatbat  Tboibiz 
Patwabdhah  ff.  GAnsH  Baji  Bhat 

[I.  Ii.  B^  10  Bonu,  US 


4.  MISCELLANEOUS  GASES. 


48: 


Illegal  resumption  by  Gov- 


emment— Zfi ability  to  account,  —The  Govern* 
ment  having  seized  certain  chur  lands  and  dispos- 
sessed the  proprietor  in  possession,  and  having  entirely 
failed  to  establish  any  claim  for  assessment  or  re- 
sumption during  the  period  of  attachment  following 
the  dispossession  of  the  proprietor, — Reld  that  the 
Govemment  must  be  regarded  as  a  wrong-doer  for 
the  whole  period,  and  must  account  to  the  proprietor 
for  all  the  collections  made  by  its  officers  up  to  the 
time  of  the  restitution.  SiTBNOMOTn  r.  Colliotob 
ov  BuHOPOB       .    W.  B^  3*.  B.,  4 :  Marsh.,  18 

[1  Hay,  37 

44. Bight    of    mortgagee    or 

transferee  of  maafi  land  on  resumption— 
Bight  to  question  bond  fide  character  of  proceed' 
ings.—Whdre  a  mortgagee  of'  maafi  land  was  no 
purty  to  resumption  proceedings  under  Act  X  of 
1869,  s.  28,  and  the  land  was  resumed  with  the 
mortgagor's  consent, — Held  the  mortgagee  or  trana- 
feree  from  him  was  entitled  to  question  the  bond  fide 
character  of  the  resumption  proceedings.  ToQLW 
«.  OoxAN  SHVirKBB  ...       2  Agra,  117 

45. Purchases  before  resump- 
tion-—Ja^ir. — Where  the  evidence  showed  that 
certain  arms  and  stores  seized  had  been  purchased  by 
the  jaghirdar  before  the  resumption,  and  there  was 
no  authority  or  evidence  to  show  that  those  who  held 
by  jaidad  were  not  entitled  to  things  to  purchased, — 
Meld  that  the  representatives  of  the  jaghirdar  were 
entitled  to  recover  the  value  of  the  arms  and  stores 
so  seised.    Fobbbtbb  v.  Seobbtabt  ov  Statb 

[12  B.  L.  B.,  120:  law.  B., 840 
Jj.'B^l.  A,,  Sup.  Vol,  10 

BXSBUKPTION  CHTFTAS. 

See  ETiDBiroB  Act,  1872,  s.  88. ' 

[L  L.  R.,  14  Calo.,  ISO 

BE.TBIAIi« 

See  Cabbs  ubdbb  CBncnrAii  Pboobbubb 

CODBS,  i.  487. 

See  Casbb  mmBB  Nbw  Tbial,  avd  Bb- 
HBABnra. 

See  CA8B8  mrDBB  Bsvisioir — Cbikibal 
Cabbs— Bbtitaii  or  Cokblaiwt  abb 
Bb-tbial. 


"  BBTUBir. 


f* 


See  MAHOifBDAH  Law— Tnhebitavob. 

[LIi  B.,8Cala»702 
I.  Ii.  R.,  U  Calc  14 
17  W.  R,  P.  c  loa 


\ 
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BSTTBION. 


S$€  CkBBB  VWDWM  HODV  Law— IVHIBII- 
AVOB  —  SpBOIAL      HBIXS  —  SlVABATKD 

Soirs  OB  Bbothbbi  abd  Bbttbiob. 


BBvmnjB. 


See  Cabbs  VBDBB  JUBllDIOnOB  OV  CZTIL 
COUBT-^BBYBBirB. 

See  Gabbb  ititdbb  Salb  bob  Abbbabi  ov 
RbtbItub. 


as  distixigiiiBbed  from  rent. 


See  Appbas— N.-W.  P.  Aori. 

[I.  I..  B.,  18  AIL,  302 

See  Qbabt— PowBB  to  Obaht. 

[B.  L.  B^  8ap.  Vol,  75, 774 

— '  ABBeBsment  of— 


See  Bombay  Labd  Bbybvitb  Aot»  g.  216. 

[L  Ii.  B.,  18  Bom.,  626 

See  Cabbb  ubdbb  JvBigDXorioir  ovCiyzL 
CouBT— Bbbt  abb  Bbybbub  Svtfs. 

See    Madbas    Labb    Bbtbvub   Assbsb- 
MBBT  Act,  b.  a. 

[L  Ii.  B.,  18  ICacL,  292, 808 

1. 1..  B.,  22  Mad.,  270 

I..  B.,  26  L  A.,  16 


BopoBit  of-- 


See  Salb  tob  Abbbabb  ov  Bbtbkitb— 
Dbpobit  to  btat  Salb. 


laiability  to  pay— 


See  Cabbb  tthbbb  Saxb  bob  Abbbabb  ob 

BbTBBITB— PfBOBABBB,      BieHTB     AND 
LlABILITIBS  ov. 

See  Sale  nr   Bxbcvtiob  ov   Dbobbb— 

PUBOHABBBB,    TiTIiB  OV— CbbTIKOATBB 

ov  Salb  L  L.  B.,  2  Calo.,  141 


Matter  conoeming— 


See    Jubibbiotzoh   ov   Citil    Coubt— 
Bbtbbitb  2  Mad.,  167 

[I.  Ii.  R,  1  Mad.,  88 


See  Mabdaxub 


UB.Ii.B.,260 


See  Bight  ov  Smr — Acts  dobb  in  Ex- 

BBOIBB  ov  SOYBBBIGN  PoWBB. 

[I.  Ij.  B.,  1  Oalc  11 
See  Small  Caubb   Covbt,   PBBsiDBBor 

TOWBB— JUBIBDIOnOK     BbTBBVB. 

[6  Bom.,  O.  C,  1 

—  Payment  and  non-payment  of— 

See  GoBTBAOT  Aor,  bb.  69,  70. 

[L  Ii.  B.,  6  AIL,  67 

1 L.  B.,  7  AU.,  660 

I.  Ii.  B.,  12  Calo.,  218 


UBVmSnm^omeluded.    , 

See   Co-bhabbbb-^Obbbbal   BiaHTS  zv 
JoiBT  Pbopbbtt    .    14B.  Ii.B^166 

[I.  Ii.  B.,  9  Calc,  877 

X  Ii.  B.,  14  AIL,  278 

I.  Ii.  B.,  14  Calo,  808 

See  MoHBT  Paid  7  BT.  W.,  166 

See  MovBY  Paid  bob  Bbbbvit  ov  abothbb. 

[I.  Ii.  B.,  21  Gala,  148 

Ii.  B.,  20 1.  A.,  180 

I.  Ii.  B.,  18  AIL,  471 

See  BiOHT   ov    GoovPABor— Lois    ob 
Fobvbitttbb  ov  Kioht. 

[L  Ii.  B.,  20  Bom.,  747 

See  Sbt-ow— Gbbbbal  Cabbb. 

[I.  Ii.  B.,  ;L  All.,  186 

Suit  for  oontribntiLon  for  pay* 


mentof— 

See   Cabbb   ubdbb   CobtbdittioBj  Suit 

VOB— YOLUBTABY  PaTMBBTB. 

See  JUBiBDiOTiON  ovCiTXL  Coubt— Bbbt 
ABD  Kbybnub  Suitb,  N.-W.  Pbotivobb. 

[L  L.  B.,  1  AIL,  26 

BJeVBNXTB  COMMI8BIONBBB. 
Sanction  of*  to  graae  cattle. 

See   Bombay  Subtby  abd  Sbttlbmbbt 
Act  (1  ov  1866),  a.  83. 

[I.  Ii.  B.,  2  Bom.,  110 


BBVBirnE  COUBT. 

Jurisdiction  of— 

See  Cabbb  ubdbb  Jubibdiotioh  ov  Ctfil 
CouBT— Bbybbub  Coubtb. 

See    Cabbb    ubdbb     Jubibdiosiob     ov 
Hetbbub  Coubt. 

See  Cabbb  ubdbb  Bbb  Judioatas~Com- 
pbtbbt  Coubt— Bbtbbub  Coubtb. 


Suit  in— 


See  Cabbb  ubdbb  Jubibdiotiob  ov  CxTXb 
Coubt— Bbbt  abd  Bbybbub  Suitb. 

See  WiTm>BAWAL  ov  Suit. 

[I.  Ii.  B.,  21  Calc  428, 614 

—  Suit  to  set  aside  order  of— 


See  Cabbb  ubdbb  Jubibdiotiob  ov  Ciyil 
Coubt-  Bbybbub  Coubtb— Obdbbb  ov 
Bbybbub  Coubtb. 


BBVBNX7B  OFFICIUEL 

See  Bbbgal  Tbbaboy  Aot,  b.  102. 

[I.  Ii.  B.,  21  Cale^  88 
I.  Ii.  B.,  22  Calc,  244 

See  Bombay  Labd  Bbybbub  aot,  b.  8. 

[I.  Ii.  B.,  20  Bom.,  808 
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BBVXNnE  OFFICES — eomeluded. 

See  BoKBAT  BxTBVirK  JuusDtcnov  Act, 
g.  11  I.  li.  B^  aO  Bom^  808 

iSfe^  SftriMMun'  Offiobb. 

i$e«  ^PBCUL  OB  Sbcobd  Afpbak— Obdbbs 

fel^BJBOT  OB  BOT  TO  APPBAL. 

[L  I«.  B^  84  Gale.,  463 

IQtf  JgjfOGB  SlTRV^lHT. 

;Sm   Madbab  Bbtbhttb  Bbootbbt  Act, 
b.  62  •  1. 1«.  B.,  16  Had*.  86 


BJ!B  V  IK  W  — eomiinmedn 

5.  Gsoinn>8  BOB  Rbtibw    . 

6.  Bbtibwb  aytbb  Timb 


See  Casks  ihtdbb  Dbglabatokt  Dbcbbb 
Suit  bob— Ebtbbsxovbbs. 

See  Cabbs  itbdbb  Hnmv  LaW — alibba- 

nOV— AUBBATIOB  BT  WlDOW. 

Sei   CASBi   1TNl>BB  HiBtoTT  LAW— Bbvbb- 

SI0NBB8. 
See^  CiSBS  WDBB  HlHDlT  LAW— WiDOW— 

Dbcbbbs    aoaibst  Wido^    as  Bbpbb- 

SBBTtBO  THB  ESTATB  OB  PBBSOBAUT. 

See    HnrDTT    Law— Widow— PowbB   o> 

Widow— PowBB     op   Dispositiob   ob 

ALiBBAnoN  *  .    rii. B^  1  AIL, 608 

[I.  I«.  B.,  8  MoiL,  804 

9  W.  B^  608 

1. 1«.  B.»  14  Calo.,  828 

I.  li.  B.,  10  AIL,  407 

L  Ii.  B..  14  AU.,  877 

I.  L  B.,  18  Bom.,  684 

I.  Ii.  B..  19  Bom.,  86 

I.  Ii.  B.,  d2  Mad.,  866 

See  Cabbb  vbdbb  LniiTAtiOK  Aor,  1877, 

ABT8.  140  ABD  141. 

See  Casbs  ubdbb  LimtATiOK  Aor,  1877j 
ABT.  144  (1869,  s.  1,  CL.  12)— Adtbbsb 

POflSBSfilOB. 

See  BBS  Judicata— Pabtibs—Samb  Pab- 

TIBS  OB  THBIB  BBPBBSBBTATIVBS. 

[6  B.  Ii.  B.,  686 

I.  L.  B..  1  AIL,  882 

L  Lu  B.,  8  AU.,  ?66,  429 

I.  L.  B.,  9  Calo.,  468 

L  I..  B.,  22  AIL,  882 

Interest  of— 


iS^  InoLTBVT  Act,  s.  7. 

[I.  Ii.  B.»  81  Bom.,  819 

BSVTBW.  CoL 

1.  Obdbbs  subjbct  to  BbtibW    ,        .    7797 

2.  PowBB  TO  Rbtibw  .    7801 

8.  FOBM  OP,  ABD    PBOOBDUBB    OK,    AP- 


PKICATIOK 

4.  BBYIBW     BT      JUDOK      OTHBB 
JVDOB  IB  ObIOIBAL  GASB      • 


7808 


THAV 


7609 


OoL 


7.  QUBSnOBS    WHICH   XAT    BB  BAIBBD 

obBbtibw  .        .   7830 

8.  Gbabt  ob  Bbpttsak  OB  Bbtibw       .   788S 

9.  Appbaiub  ABD   Pbogbditbb   nr    Ap* 

PBAXS 788S 

10.  pBOCBDUBBOBBB-HBABIVeOPCASB.    7835 

IL  CBuaBAK  Casbs      •  .       .  7838 

See  DiTOBCB  AOT,  s.  18. 

[LI*,B.,6BonL,4l6 

See  Lbttbbs  Patbbt,  Hi&h  Coubt,  cl1& 

tI.LuB.,10Cflla,108 

See  Casbs  inn>BB  Limixaxiob  Act,  M 

S.& 

See  Casbs  ubdbb  Limttatiob  act,  1^7* 
ABT.  l7v' — Pbbiod  pbom  whicb  LlBB* 
ATioF  bubs—  Whbbb  thxbb  bas  tos 
A  Rbtibw. 

See  tBAcnoB— CiTiL  Casbs— Birn^-. 

[10W.E,5J 

24W.E,^ 
See   PBAcncB  —  CiTiL  Casbs  — Wm- 

DBAWAL  OB  SUITS  OB  APPBAU. 

See  Casbs  uhdbb  Shaia  Cauab  Coii»' 

MOPUSSIL  -  PBACTICB  ABD  PBOdPrBl- 

KbwTbials. 
See  Spbcial  ob  Sboobd  Appbai-OthU 
Ebbobs    ob   Law    ob    Vuocbh^" 

KBTIBWS. 
See  SUPBBIBTBBDBBCB  OB  HlOH  ConW- 

Chabtbb  Act,  b.  i»— i  imi  CAStf. 

[LI*.  B..1A1U29; 
4  0.L.B.,W 


Admission  of,  after  time. 


See  SupBBiBTBBDBircB  OB  HiOH  Corw- 
Chabtbb  Act,  s.  1 6  —  Cini  Casm. 

[aB.Ij.R,A.<3,lS 
Application  f or— 


See  Appbai  to  Pbitt  Couwol— P«ac^ 

ABD  PBOOBDUBB     TlMB  BOB  APPIAUJJ 

[a  I,.  B.,  Sop.  Vol.  w 

See  Coubt  Fbbs  Act,  s.  14         «  jm 

[9  0.L.B^*^ 

See    Coubt  Fbbs  Act,  sch.  X»  a«^J| 
AHD6  .        .      T^^^i^Ji 

7  Mad.  AP-J 

I.L.B.,9Maf.2* 

I.L.B.,20A1U410 

I.L.E.,11A11.1W 

Se^  Casbs  ubdbb  Ldotatiob  Act,  l^^ 
s.  6. 
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lELEVTEW—eoniinued. 

See  LiMTTiTioir  Act,  1877,  abt.  179  (1869, 

i.   80)  — STBP    IK    AID    OVSXBCimOK  — 

BsBiBTAjroi  TO  Lboal  PBooBBDnras. 

[B.  If.  B.,  Sup.  Vol.,  718 

8  B.  Ii.  XL,  Ap.»  83 

18W.B.,  IdO 

18  Vr.  R,  286 

Ord&t  gf  anttng-* 

^ee  A^FBJkX.— Obdbbs. 

[I.  lu  B.,  12  Bom.,  171 

I.  Ii.B.,18Calo.,788 

I.  Ii.  R,  18  Born.,  496 

I.  It.  B.,  22  Calc,  8,  784,  884 

I.  Ii.  B.,  18  AIL,  44 

I.  Ij.  B.,  21  Bom.,  828 

I.  Ii.  Bw,  24  Oalo.,  878 

Order  rfldeoting-^ 


See  A^BiL  TO  PBiTr  CouFcn— Casbs  nr 

WniOH     AP^BAL      LIBfl     OB     BOT— AP- 
pbakablH  OBDBBS. 

[1 W.  B.,  Mis.,  18 

6  W.  B.,  Mis.,  17 

1  B*  Ij.  B»,  Vm  B«,  1 

See    Appbal  to    Pbivt  Coukoii— Pbac- 

TICBABD    PBOOBDVBB— MlBOBIXABBOrs 

Cabbb  2  B.  Ii.  B.,  a.  C,  264 

^  See  Lbttbbs   Patbbt,  High  Covbt,   gl. 
15     .  .  4  B.  Ii.  B^  A.  C,  10 

See  Supbbihtbhbbhcb  of  High  Coubt— 
Chabtbb  Act,  8. 15—  Civil  Cases. 

[6B.I«.B.,Ap.,  28 

Order  setting  aside  or  affirming 

order  granting— 

See     Spbcial    ob     Sbcokd     Appbaii— 
Obdbbs  sttbjxct  OB  not  to  Appbal. 

[L  Ii.  B.,  11  Calc,  296 

I.  Ii.  R,  18  Bom.,  486 

I.  If.  B.,  11  All.,  888 

I.  Ik  B.,  24  Cala,  819,  819  note 

1.  ORDKES  SUBJECT  TO  REVIEW. 


Decrees— Cfv;7  Procedure  Code, 


1859,  e,  876— Orders,  Meeiew  of.  8.  876  of  the 
-Code  of  Civil  Procedure  authoriEed  reviews  of  ^jndg* 
ment  in  respect  to  decrees  of  Coart,  and  also  in  re- 
spect  to  orders  which  are  not  decrees.    Dbbn   Dtal 

PUBAMANIOK  r.  RAU  CoOMAB  ChOWPBBT 

[low.  B.,846 

2. Order  relating  to  execution 

of  deoree.—A  Judge  has  power  to  review  an  order 
relating  to  the  execution  of  a  d<'cree.  {DitteMiente, 
MoBOAN^  J.)  Habadbitb  Mookbbjbb  v.  Chuitdbb 
MohvnRot     .  Marsh.,  205: 'W.B.,F.B.,  66 

[1  Hay,  677 

LoTP  Ali  kHAB  V,  Covbt  ob  Wabdb 

[6  W.  B.,  Mis.,  127 

KABATABBHAI  LAXBHAI  v.  OABaAKBIBHNA  BaL- 

kBiBHVA  4  Bom.,  A.  C,  67  | 


'REYTEW -^continued. 

1.  ORDERS  SUBJECT  TO  REVIEW--coii/tn«tfrf. 

8. Bevie  w  of  an  order  dismfssing 

an  exeoatlon  oaae—Civt'/  Procedure  Code  (Am 
XI  y  of  1882J,  w,  S2B,  ^4T.—The  scope  of  s.  e2§. 
Civil  Procedure  Code,  ik  wide  enough  t'o  ivdtnit  of  \M 
review  of  an  ohler  diitnissing  an  execution  case,  if  dihv 
Mai  V.  Dfisfal  Singh,  /.  L.  E.,  16  All,,  8U0,  ftnd 
Hajrai  Akramnieea  £^in  v.  Fkliaidn^  Bep^U, 
L  L.  JR.,  18  Bom,  tfJ9&.  AfOBA  Euhab  KOk 
Chaudhubi  «.  KhBttbaiiokz  Dabi 

[2  a  W.  BTo  606 

4, Order  In  J»rbcdediligto  tindSt 

Act  XXVlt  of  l&6d.— A  review  Of  iudgmeiA 
is  admissible  in  proceedings  undbt  Act  XXVli  6f 
I860,  although  no  express  pi'Oiriiions  Ht  reviews  are 
contained  in  the  Act.  Ik  tub  hattbb  op  thb 
pbtition  of  Pouba  Koobb 

[I.  Ii.  B.,1  Calc,  101 :  24  W.  tL„  876 

In  tub  uatteb  op  Rdkmin 

[I  L  &,  1  All.,  ^7 
Contra,  QiYU  v.  Cbbbamii a        .    6  Mad.,  417 

8.  Order  under  Adminidtratalr 

Chtieral's  Act  (II  of  1874),  b.  63— Civil  Pro- 
cedure Code,  luTit,  *.  t28.-W\^  order  passed  uttdet 
s.  C8  of  Act  II  of  18F4  1  s.  60  cf  Act  XXIV  of  1W7 ) 
can  be  reviewed  under  s.  623  of  Act  2(  of  1879. 
Smith  v.  Sbobbtabt  op  Statb.  In  thb  ifATTsa 
or  Act  H  op  1874        .     1. 1,.  B.,  8  Calc*  SM0 

6. Order  rejecting  application 

for  registration— Ciw7  Procedure  i.ode,  186% 
8.  B76— Regittraiion  Act,  1871,  t,  76 -Act  ZXtll 
of  1861,  9.  38.-8.  88,  Act  XXIII  of  1861,  which 
enacted  that  "the  procedure  prescribed  by  Act  Vill 
of  1U59  shall  be  followed  as  far  as  it  can  be  in  all 
miscellaneous  cases  and  proceedings  which,  after  the 
passing  of  the  Act,  shall  be  instituted  in  any  Court/ 
rendered  the  whole  procedure  of  Act  VII I  «.f  1858^ 
including  the  power  of  admitting  a  review,  applicable 
to  a  proceeding  to  compel  registration  under  th^ 
Registration  Act.  An  order  rejecting  an  application 
f(T  registration  under  s.  76  of  the  Registration  Act  61 
1871,  being,  in  respect  of  the  Court  pronouncing  it,  a 
final  order  of  adjudication  between  the  parties,  is  so  fi 
in  the  nature  of  a  **  decree  "  within  the  meaning  of  A^ 
V,II  of  1859  as  to  fall  within  the  operation  o_ 
the  sections  of  that  Act  which  provide  for  the  ad- 
mission of  a  review.  Ib  the  hattbb  ob  Thb 
PBTiTiON  or  Abdoollah.  RftAst^T  BossBilT  #. 
Abdoollah 

Ll  Ii.  B.,  2  Calc,  181 :  L.  B.,  8 1.  A.,  Wi 

reversing  the  decision  of  the  High  Court  in  In  rn 

HATTBB  OB  THB  PBTITIOB  OV  ABBOOUkAH 

[10  B.  Ii.  B.,  884 :  18  W.  B.,  808 

7. Order  admitting   appeal  to 

Privy  CounOiL— An  appeal  to  the  Privy  Councfl 
being  once  admitt^,  whether  properly  or  erroiteotislj^ 
the  Hi»rh  Court  has  no  further  jurisdiction  to  ^evieW 
its  order  and  declare  the  appeal  rejected.      AHBBBf^ 

BIBSA  BbGUH  v.  iHDUBJBBT  KOOMWV^ 

[6W.a,ltiB.,97 
In  bb  Woohataba  Dbbba  .  6  W.  B.,  Mis.,  ISO 
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DIGK8T  or  CASES. 
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1,  OBDBBS  SUBJBCT  TO  ^WnEW-^oniinned. 

8.  •• Order  granting  leave  to  ap- 

peal  to  Privy  Council.  -  Per  Poiiibbp,  J.—An 
order  granting  leave  to  appeal  to  the  Privy  Council 
ia  open  to  review.  Oopiitath  Bibbab  v,  Ooluok 
Chvndbb  Bobb     .    I.  Ii.  B.»  16  Calo.»  282  note 


9. 


Order  reftiBing  to  admit  ape- 


oial  appeal— ^0<  VIII  of  1859,  m.  87$  and  878— 
Po^oer  ofRigh  Court  to  grant  a  review — Notice  of 
application  for  review, — An  order  refusing  to  admit 
a  special  appeal  is  open  to  review,  and  tlie  application- 
for  review  may  be  made  without  notice  to  the  other 
side.  Jot  Coomab  Dvtta  Jha  v.  Ebhabbb  Nim> 
pvTTk  Jha     •  10  B.  L.  B.,  166 :  18  W.  B.,  476 

See  Iv  BB  Babhittollah 

[10  B.  Ii.  B.»  166  note 

where,  however,  under  the  circumstances,  the  Court 
refused  the  application. 

S.  C.  Bubbaxoozlah  9.  Nil  ChanI)  Dtttt 

[17  W.  B.,  484 

'  10. Judgment  paased  on  compro- 
mise.— No  review  can  be  admitted  of  a  judgment 
nassed  on  a  compromise.  PuBiCBBSirBBB  Nabaqt 
SnraH  v.  Boxbbzoosdbbh  Ahxbb  .  6  W.  B.»  226 


U. 


Order  reftislng  leave  to  BUe 


Jta  a  panper — Suit  in  formd  pauperis  -  Court  of 
original  Jurisdiction,— A  Court  of  original  juris- 
'diction  has  power  to  entertun  an  application  to  review 
«n  order  refusing  a.  petition  for  leave  to  sue  in  formd 
pauperis-  iK  THB  hattbb  07  thb  PBTinOH  ov 
Uxabubsabi  Dbbi  .    6  B.  Ii.  B,,  Ap.,  29 

See  Mahoxbd  Qazxb   Chowdhbt   p.   Dvllab 
Bibbb        «  6  B.  Ii.  B.,  818  note :  11 W.  B.,  22 


12. 


Cft>t7  Procedure 


Code  (Act  X  of  1877),  tt.  409»  418,  641,  628,  626. 
— An  order  made  under  s.  409  of  the  Civil  Procedure 
dode  (Act  X  of  1877)  refusing  leave  to  sue  as  a 
pauper  is  subject  to  review  under  s.  623.  The  pro- 
visions of  s.  418  do  not  aif ect  the  right  of  a  person, 
mg;ainst  whom  such  order  has  been  made,  to  obtain  a 
review.  A  petitioner  applying  for  such  review  must 
file  a  copy  of  the  order  of  which  he  seeks  a  review, 
together  with  a  memorandum  of  objections  (ss.  641 
and  626).    Adabji  Edttlji  9.  Mahucji  Edulji 

[L  Ii.  B.,  4  Bom.,  414 


18. Order  disallowing  olaim  to 

attached  property— Ctof7ProrM;«r0  Code,  1869, 
9.  246* — A  Court  has  power  to  grant  a  review  of  an 
order  which  it  has  pnssed  under  s.  246,  Civil  Proce- 
dure Code,  1859,  disallowing  a  claim  made  to  property 
attached  in  execution  of  a  decree.  The  order  grantmg 
the  review  is  final  under  s.  878.  Coobbavb  r.  Hbbba 
La&  Sbal  .  •        7  W.  B.»  79 

14, Order  for  probate— Pro5a/e 

amd  testamentary  matters* — When  once  probate  in 
solemn  form  has  been  granted,  no  one  who  has  been 
cited  or  has  taken  part  in  the  proceedings,  or  who  was 
cognizant  of  them,  can  afterwu*ds  seek  to  have  it 
cancelled.  Q«<«r0' Whether  a  review  may  not  be 
(^nted.    In  thb  xatibb  ov  Pitavbbb  Gibdhar 

[I.I1.B.,  6Bom.,688 


'BCEVISSTT^eontinued. 

1.  OBDEBS  SUBJECT  TO  BEVIBW— eoa^taned. 

Sec    iB    THB    GOOBB    01    BHA<KK>BATTr  DABIDI 

PBoiinnroHOTBB  Dabibb  r.  Adhobb  Chabdba  Dur 

[4  O.  W.  N.,  7BT 


16. 


Order   on   reference  firam 


Small  CaUBe  Court.-  An  application  for  areriav 
of  judgment  by  the  High  Court  on  a  reference  firm 
n  Small  Cause  Court  was  not  admissible  under  tiie 
Code  of  1859.    Dotxb  r.  Khoial  Mubdlb 

[8W.B.,ac.aBeC,a 


16. 


Ctv«7  rtoeedmn 


Code  (Act  XIV  of  1882),  ss.  617,  619,  and  523- 
Judgment  on  reference  from  Subordinate  Judge  with 
Small  Cause  Court  powers, — The  High  Court  hasi» 
power  to  review  a  Judgment  passed  by  it  on  a  refff* 
ence  from  a  Subordinate  Judge  with  Small  Gsuse 
Court  powers.  CI.  (0)  of  s.  628  of  the  Code  of  Gv^ 
Procedure  (Act  XIV  of  1888)  allows  of  a  review  of 
judgment  on  a  reference  only  from  a  Court  of  Smsn 
Causes.  The  judgment  of  Uie  High  Court  in  su£h  a 
case  is  not  a  decree  or  order  witbin  the  meaning  of 
d.  (ft)  of  the  section,  but  is  simply  a  statement  of 
the  grounds  in  conformity  with  which  the  lover 
Court  is  to  dispose  of  the  case,  as  provided  by  s.  619. 

BAMCBABDBA  I'ABAJI  V,  SiTABAK  YlKATAK 

[I.  Ii.  B.»  10  Bom.,  68 

17.  Order  in  rent  Buit— Bengal 
Bent  Act  (VIII  of  1869 J —Orders  in  rent  suits  fre- 
pious  to  passing  of  Aet—Orden  in  rent  suits  were 
not  subject  to  review  until  the  passing  of  Bengal 
Act  YlII  of  1869,  which  made  the  CivU  Proceduie 
Code  applicable  to  such  suits.  Mahoxbd  Tfcxbi  f. 
Ahkudbb  Bsgux  .       8  it.  W.,  9i 

MOHBBKUBBIXA  CBOWTHBAnf  V.  CoUbKOTOB  Of 
MTKBBBIBaH      ....    16  W.  B^  16^ 

Badha  Pbbshai)  SnraH  v,  Savbab  Bot 

[14W.B.,aT 

Though  it  was  held  in  some  cases  that  the  admii- 
tton  of  a  review  in  such  a  case  was  not  illegiL 
HUBOHTTBI)  SlVGH  V.  BOOPA  EooBB   4  N*.  W.,  171 

Au  AziK  9.  Bah  Mabiok  Bot  .  IS  W.  B.,  196^ 

Bam  Jbbbvn  Dobb  e.  Dqtalbb  Dobbbb 

[11W.R,S48 

Sbbbbath  Dutt  v.  Bakgopal  Chattbbjbb 

[11 W.  B.,  108 

SoOBXTL  Ceubdbb  Gooho  o.  Tvicbbzoobbiiv 
Chowdhbt  .    14  W.  B.»  414 

18.  Order  on  appeal 

from  Collector  under  Mad,  Act  VIII  of  1*«55- 
Cicil  Procedure  Code,  ss.  876,-878,— A  Civil  Court, 
in  hearing  an  appeal  from  the  decision  of  a  CoUeetor 
under  Madras  Aet  Ylll  of  1865,  must  be  gnidcdr 
by  the  Civil  Procedure  Code,  and  the  judgment  of 
the  Civil  Court  may  be  reviewed  under  s.  876  of 
the   Code.    The  order  granting  a  review  is  ilnaL 

SVBBAXABITA  PilLAT  V.  PBBXrMAK  ChBTTT 

^  [4  ICad.,  961 

19.  XSx-parte  decree--Cf«»/  Pre* 

cedure  Code,  s,  628.— It  is  competent  to  a  party 
against  whom  an  ex^parte  decree  has  been  made  t^ 
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"BEVIBiW— continued. 

1.  ORDERS  SUBJECT  TO  REVIEW— eonoluded. 

apply  for  reyiew  of  judgment.      Mutto  v.  Ilahi 
Bbgah      ....    I.  Ii.  B.»  6  AI1.«  65 

FOBSf  H  NaTH  MXTHDirL  V.  EHBTTROMOiniB  DlAlA 

[20  W.  B.,  284 

Au  A2IK  V.  Bak  Maviok  Rot  .  12  W.  B.,  186 

Contra,  MOTBB  Chafd  v.  Raphavadbitb  Chaitd 

[2  W.  B.,  Mia.,  84 


20. 


CitU  Procedure 


Code,  1882,  t.  $23— Application  of  eection.—S,  623 
of  the  Civil  Procednre  Code  applies  to  all  cases, 
whether  they  are  disposed  of  in  the  presence  of  the 
parties  or  ect-parte  in  the  absence  of  the  defendants. 
Hasi  Hub  Pbbbhab  Nabaik  Singh  9.  Buddu 
Pbbbhad       ....    18  O.  Ii.  B.,  264 


2L 


Order  diBmlBsing  BUit  for 


default  of  probeoution— Cm/  Procedure  Code, 
1859,  »t.  119, 376—Ee'admiesion  of  tuit.—The  plaiu- 
tifl*s  snit  was  dismissed  "  in  default  of  prosecution," 
on  the  ground  that  he  had  &iled  to  deposit  talabana, 
although  time  had  been  allowed  hiui  for  that  purpose. 
He  was  represented  by  a  pleader  at  the  adjourned 
hearing.  He  subsequently  applied  for  the  re-ad- 
mission of  the  suit  on  the  ground  that  he  had  been 
prevented  by  illness  from  depositing  the  money.  Held 
that  the  application  should  not  have  been  treated  as 
one  under  s.  119,  Civil  Procedure  Code,  but  might 
fairly  be  regarded  as  an  application  for  review  of 
judgment  under  s.  876,  and  in  that  view  the  miscon- 
struction by  the  Munsif  of  the  nature  of  the  applica- 
tion was  not  a  sufficient  reason  for  depriving  the 
pluntiif  of  the  relief  which  he  not  inequitably  ob- 
tained by  the  order  passed  in  it ;  and  the  Court  of 
first  instance  was  directed  to  call  on  the  plaintiff  to 
pay  the  fee  payable  on  his  application  for  a  review  of 
judgment,  and  in  the  event  of  his  coniplying  with  the 
requisition,  to  give  effect  to  the  Munsif's  order  for 
re-admission  of  the  suit.  Ram  Sxtbdab  Sikgh  v. 
Ram  Bafdhah  Singh  .  .IN,  W.,  126 

See  also  Mahohbd  Azbbvoollah  v.  Au  Bitxbh 

[6  N.  W.,  74 

22. Order  for  diBmiBsal  for  de- 

flftalt  of  appearance  on  order  for  local  in- 
veBtigation. — A  case  was  remanded  on  appeal  (in 
the  presence  of  both  parties)  for  a  local  investigation. 
A  reasonable  time  was  given,  after  the  records  had 
come,  to  the  parties  to  appear  and  conduct  their  case. 
The  petitioner  not  having  appeared,  the  lower  Court 
treated  it  as  a  case  of  default,  whereupon  the  peti- 
tioner made  an  application  under  s.  876,  Act  YIII  of 
1859.  ffeld  that  an  application  for  a  review  was  not 
the  proper  course  in  such  a  case.  In  bb  Kal^b 
HohunDobs  .    17W.  B.,70 

2.  POWER  TO  REVIEW. 

Power  of  High  Court  to 


review  or  alter  its  own  decree— CivtZ  Pro* 
cedure  Code,  1882,  n,  62S —  Ground  for  review.  The 
High  Court  has  no  power  to  alter  its  own  decree, 
except  under  the  provisions  of  either  s.  206  or  s.  628 
of  the  Code  of  Civil  Procedure.    The  ground  of 


BE  V  lU  W-^ontinued. 

2,  POWER  TO  BJSVlEW-^ontinmed. 

review  must  have  been  existing  at  the  time  of  the- 
decree,  the  s.  623  not  authorising  review  of  a  decree,, 
which  was  right,  on  the  happening  of  a  subsequent 
event.  Kota<»hibi  Vbnkata  Subbakma  Rao  v» 
Vbllakki  Vbnxatabama  Rao 

ri.  Ii.  B.,  24  Mad.,  1 
L.  B..  27 1.  A.,  197 


24. 


Power  where  appeal  is  ad«^ 


mitted  by  BUperior  Court— C»r»7  Procedure 
Code,  1859.— Under  the  Code  of  1869,  a  Judge^  was 
not  competent  to  hear  a  review  in  a  case  in  wluch  a 
special  appeal  had  been  admitted  by  the  higher 
Court  >  Shbonath  SnraH  «.  Rah  Tbitl  Rab 

N.  W.,  Ft.  n,  88:  Ed.  1878,  97 

JxraeirBNATH  Singh  «.  Apbui^  Khan 

[17  W.  B.,  180' 


Lallicun  v.  Maniooc  Chund 

LXTOAB  V.  StBFHBH    . 


1  Agra,  188 
9  w.  B.9  oOl- 


Nabatan   biet    Sidoji   «.    Datvdbhai    talaiv 
Fatbbhai 9  Bom.,  288 

Power  of  Judge  to  review 


order  made  in  oourBe  of  liquidation  of  oom-^ 
pBiny—Companiee  Act  fVI  of  lb82J,  s.  169,— 
S.  169  of  Act  VI  of  1882  is  not  intended  to  refer  to- 
a  case  in  which  a  Judge  upon  the  discovery  of  fresh 
matter  considers  it  expedient  to  pass  a  f  redb  order  or 
to  review  an  order  passed  by  him.  /•  re  Rational 
Assurance  and  Intestment  Association  ;  JSx'parte 
Munday,  SI  Beav,,  206,  referred  to.  Musboobib 
Babx  V,  HDfAiATA  Bask       I.  Ii.  R.,  16  All.,  58> 


28. 


Order  of  Bevenue  Commis-^ 


Bioner  setting  aside  Mle— Public  Demands  Re- 
covery  Act  (Beng,  Act  VII  of  1880J—Beng,  Act 
VII  of  1868 — Betiew  of  order  setting  aside  sale, — 
A  revenue-paying  talukh  was  sold  for  arrears  of  d&k 
cess  under  the  Public  Demands  Recovery  Act.  The 
sale  was  set  aside  on  appeal  by  the  Revenue  Comnus^ 
sioner,  but  on  an  application  for  review  made  to  hia 
successor*  the  sale  was  confirmed,  and  the  purchaser 
took  possession.  In  a  suit  to  recover  possession  of  an 
8  annas  share  of  the  talukh  on  the  grounds,  among 
others,  that  the  order  on  review  was  passed  without 
jurisdiction  and  without  notice  to  the  plaintiffs,  and 
as  such  conferred  no  title  on  the  purchaser,  the  Dis- 
trict Judge,  on  appeal,  held  that  the  order  on  review> 
not  having  been  set  aside,  remained  in  force,  but  he 
remanded  the  case  under  s.  666  for  trial  of  the  quesi- 
tion  of  notice.  On  the  case  coming  back  to  the 
Appellate  Court  before  another  Judge,  he  held  the 
order  on  review  to  be  ultra  vires  and  the  trial  of  the 
question  of  notice  to  be  unnecessary.  The  defen- 
dants preferred  a  second  appeal  against  the  last 
judgment.  Held  that  the  provisions  of  the  Code  of 
Civil  Procedure  relating  to  reviews  of  judgment  were 
not  extended  to  proceedings  under  Bengal  Acts  VII 
of  1868  ftud  YII  of  1880,  and  that,  in  the  present 
case,  the  order  passed  on  review,  confirming  the  sale, 
was  ultra  vires  and  of  no  effect.  Lala  Pbtag-  Lai» 
9.  Jai  Nabatajt  Singh  .  L  L.  B.,  22  Calo.»  41^ 
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BXTV  lEW^eontinmed. 

2.  POWKB  TO  B.^TlEW'-eontinuBd. 

27. Power  after  admission  and 

heating  of  sp^'cial  Appeal— CtrtZ  Procedure 
Code*  J859,  t,  376,— k  Judj^e  is  right  in  refoiing  to 
eniertftin  an  application  for  rfeview  where  a  special 
appeal  has  been  admitted,  tried,  and  disposed  of. 
The  worda  of  s.  376.  Act  VIII  of  3859,  "special 
appeal  shall  have  been  admitted,"  referred  to  cases 
vhich  had  advanced  beyond  the  inchoate  stage  of 
jwpeals,  and  in  which  U  had  been  shown  pr\m6  facie 
£f^  there  were  errors  in  law.  RaJ  Dhasbb  Laxl 
o.  MOHADBO  Singh  .    H  W.  B..,  511 


fla 


Correction    of 


clerical  «^of»*.— A  loWer  Appellate  Conrtha»aright 
tD  grant  a  tevie^fr  of  its  o*n  judgment  for  the  pur- 
pose of  correcting  a  clerical  error,  even  after  a  special 
appeal  from  its  decision  has  been  heard  and  deter- 
mined by  the  High  Court.  A  lower  Appellate  Court 
has  no  jurisdication  to  review  its  own  judgment  so  as 
to  modify  its  substance,  as,  for  example,  to  alter  an 
aWArd  of  costs  after  a  special  appeal  from  its  decision 
has  been  heard  and  determined  by  the  High  Court. 
06ftABirin>  Rot  r.  Suttish  Chttndbb  Ror 

[8  W.  B.,  471 

Power  of  lower  Appellate 


Court  after  dismissal  of  special  appeal— 
24  Sf  f^  Vict,  c,  104,  s.  75.-- Upon  the  dismissal  of 
a  special  appeal  by  the  High  Court,  the  appellant  in 
special  appeal  applied  to  the  Hi^h  Court  for  a  review 
of  judgment  upon  the  ground  of  discovery  of  fresh 
evidence*.  This  application  was  rejected,  on  the 
ground  that  the  Court  could  not  take  cognizance  of 
the  merits  of  a  case  in  special  appeal,  and  therefore 
oould  not  admit  a  review  upon  fresh  evidence.  The 
special  appellant  then  applied  to  the  lower  Appellate 
Court  for  a  review  of  its  judgment  on  the  ground  of 
discovery  of  fresh  evidence.  This  application  was 
admitted,  and  a  review  of  the  judgment  was  allowed. 
On  application  to  the  High  Court  under  s.  1 6  of  the 
Charter  Act, — Held  the  lower  Appellate  Court  had 
no  jurisdiction  to  admit  the  application  for  review. 

In    THB    MaTTBB    op   THB   PBTITION    OF    JaDXTNATH 

MooKBBjBB  •         6  B.  ti.  B.,  838 

S     C.    JOPOONATH     MoOKBBJBB    r.    PUNOHAirVK 

HooxBBjBB  .  14  W.  B.,  438 

See  also  Ik  bb  Gttnga  Bishbv  SAHit 

[6  B.  Li  B.,  884  note 

BBOJOKATH   KOOITDOO  ChOWDBBT  r.  JUMBBBOO- 

hibbaBibbb        ....    7W.B.,218 


80. 


Pdtrer  where  one  of  several 


defendants  has  apj^ealed^^^^y/tra^tow  for 
review  on  behalf  of  other  ffe/enaante—The  preferrmg 
of  an  appeal  against  a  decision  by  one  defendant  does 
not  deprive  an  ther  defendant  of  his  right  to  apply 
for  a  review  of  the  same  decision  with  reference  to 
s.  876,  Act  VIII  of  1859.  Btoboo  Lall  Singh  r. 
Baboomuhiisa  Bcbbb        .  7  W.  B.,  166 


81. Power  to  proceed  with  re- 
view where  appeal  is  subsequently  brought 
-^Aet  yJII  oj  IH69,  ss.  S76  and  376,- A  Judi^t  is 
bound  to  proceed  with  an  api'lication  for  a  review  of 
luB  judgment,  even  though  a  petition  of  appeal  has 


B  JiS  V  iKW--eoniinMed. 

2.  POWER  TO  BBVIEW— co«<i»»«i. 

been  filed  subsequently  to  the  application  for  review. 
Bhabat  Cuandba  Mazuxdab  V,  BAxam^A  SBir 
[B.  L.  B,  Sup.  Vol.,  862 :  5  W.  B,  6e 


82. 


Power  of  inferior  moftiadl 


Courts  to  review  judgments— i?«w>»  hef"^ 
Civil  Procedure  Code,  1859— Beng,  12sy.  XXVI  ef 
1814. — Whereas  by  the  law  in  force  previous  to  the 
Code  of  Civil  Procedure  the  subordinate  Courts  coaU 
not  review  their  judgment  \\  ithout  the  permission  oft 
superior  Court,  the  Code  removed  that  inability,  snd 
the  nmoval  extended  to  suits,  past  and  pendingfai 
well  as  future.  A  party  petitiouing,  after  ihe^  Code 
of  Civil  Procedure  came  into  force,  for  the  review  of 
a  judgment  in  appeal  passed  in  1849,  is  eoUtled  to  be 
governed  by  the  terms  of  the  old  law  (Begulstion 
XXVI  of  1814),  which  aUows  a  review  in  respect  to  a 
decree  from  which  **  no  further  appeal "  may  hsw 
been  admitted  by  a  superior  Court;  and  a  **  further 
appenl"  included  both  a  second  or  special  app»l  *"^ 
a  summary  appeal.  JoootJL  Kisborb  £diroH  f. 
Odour  Nabain  ::;nraH  SW.Bh^^S 

88. The  inferior  Courti 


in  the  mofuesil  Lave  no  jurisdiction  to  review  their 
own  judgments,  except  under  the  circumstances  s&d 
with  the  limitations  set  forth  in  the  Ci^de  of  Ci^3 
Procedure.  Busba  Fuxbbb  Doss  Bbka  «.  Fttesss 
DossBkba  .    20W.B.,18<' 


84. 


Power  of  Insolvent  Court- 


Insolvent  Court,  Bombay  ~JttrM«2»e<toi».— TheCuuit 
for  the  Relief  of  Insolvent  Debtors  at  Bombay  hsi 
jurisdiction    to   review   its   own   orders.    It  <HI 

KATTXB  OV  THVOKB&  BhAOYANPAS  . 

[L.Ij.  B^  4  Bom.,  48* 

85, Power  of  Judge  of  moftwil 

Small   Cause    Coyxxt—Mofuisil   Small  Catm 

CourUActrXloflb65J,  s,  kl—Code  of  Civil  Pro- 
cedure (Act  X  of  1877),  s,  63,  and  Ch.  XLfl^* 
Sch.  II,— The  Judge  of  a  mofussil  Small  Oinie 
Couit  may  grant  an  applicaiion  for  a  review  of  jo^* 
ment  under  the  Code  of  Civil  Procedure.  IsaV 
Chukdeb  Babbbjbb  9.  LuoHim  Gopb,  Kxvr  «• 
Pbbx  Nabayan  Sivo  ^ 

[L  Ii.  B.,  5  Gale.,  689 :  6  C.  L  B.,  699 


86. Application  for  re-admis- 
sion of  appeal  dismissed  on  failure  to 
deposit  costs  of  paper  book— i?t^A  Conrt 
Bules,  Pari  II,  Ch.  IIII,  rule  J7-Citil  Pro- 
cedure Coae  (1882J,  t,  627. —The  appellant  in  sB 
appeal  from  an  original  decree  having  failed  to 
deposit  the  estimated  amount  of  costs  for  tiiepreptri' 
tion  of  the  paper  book,  the  appeal  was  dismiiMa 
under  rule  17  of  the  High  Court  Rules,  Part  U, 
Ch.  VIII.  An  application  for  re-admissioo  of  the 
appeal  was  then  made  on  behalf  rf  theapp<llaDt;  snd 
a  rule  granted  by  a  Division  Bench  oUling  np* 
the  opposite  side  to  show  cause.  Meld  (by  PlTHl- 
BAK,  C,J ,  and  PBIK8BP  and  C;  hosb,  J  J.,  reversing 
the  decision  of  Bbtbblby,  J.),  that  the  msttj 
before  the  Court  was  not  an  appIicaUon  for  review  of 
judgment,  and  could  not  be  disposed  of  by  a  sin2*J 
Judge  of  the  High  Court  under  s.  627  of  the  CiTil 


A 
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PttMsediire  Code.    Baxhabi  Sahu  v.  Madah  Mobav 
MitTBB  .    I.  Ii.  B.,  28  Calo.,  dd9 


87. 


Order  dismissing  appeal  for 


default  in  depositing  costs  of  j^per  book — 
Eiff/i  Court  Rulet,  Part  II,  th,  VIII,  Rul«  17— 
Procedure  to  set  aside  order — Ci^l  Procedure  Code 
(1882),  99  628  and  626.— A  decree  of  a  Division 
Bench  of  the  Hizh  Conrt,  dismiBsing  an  appeal  for 
default  in  depositinir  the  estimated  costs  of  prepara- 
tion of  thtt  paptr  book  under  rule  17  of  the  High 
Court  Bulos,  Part  II,  Ch.  VIII,  can  only  be  set 
aside  bj  an  order  under  s.  626  of  the  Civil  Procedure 
Code  (Act  XIV  of  188:2).  Bamhari  Sahu  v.  Jkfadan 
Mohan  Mitier,  i.  X.  22.,  28  Calc,  889,  so  far  as  it 
decides  tho  coutrairy.  is  wrongly  decided.  FATiiniir- 
msBA  alias  Kakbz  Fatima  v.  Dboki  Psbshap 

[I.  Ii.  B.,  24  Calo,  860 

Ikbal  Hossaiv  v.  Dboki  Pbobhad 

[1  C.  W.  H^  21 


8a 


Decree    properly     made 


against  minor — Ri^ht  of  minor  to  impeach  decree 
on  attaining  majority — Form  oj  decree  against 
qf^i^of — Practice  —  Procedure. —  A  testator  in  his 
will  directed  his  daughter-in-law  L  (defendant 
iSo.  1)  to  adopt  his  nephew  K  (defendant  No.  2),  and 
he  devised  the  residue  of  his  estate  to  him.  The 
executors  of  the  will  subsequently  brought  this  suit 
to  have  the  will  construed  and  the  rights  of  K  in  the 
testator's  estate  ascertained  and  declared.  A  decree 
was  made  on  the  1st  October  1887»  by  uhich  it  was 
declared  tliat  K'%  adoption  was  a  condition  precedent 
to  his  inheritance,  and  that>  unless  he  was  ac^opted,  he 
was  not  entitled  to  any  part  of  the  testator's  property. 
On  the  22nd  October  1894  K  filed  a  petition  of 
review,  stating  tbat  at  the  date  of  the  decree  he  was 
a  minor  and  bad  only  recently,  tiz.,  on  the  14th 
December  1894,  attained  the  age  of  eighteen  years. 
He  contended  that  there  was  error  apparent  on  the 
face  of  the  decree,  inasmuch  as  it  did  not  provide 
that  he  should  have  an  opportunity  of  showing  cause 
against  it  in  to  far  as  it  affected  his  interest  after 
he  attained  his  majority.  Held  that  the  review 
couM  not  be  granted.  The  Courts  in  India,  after 
deciding  an  issue  in  which  an  infant,  party  to  suit, 
is  interested,  have  no  power  to  reserve  to  the  in- 
fant the  right  of  questionintr  such  decision.  At  all 
events,  a  decree  is  not  erroneous  for  not  containing 
such  a  provision  when  the  issue  In  which  the  infant 
b  interested  has  been  fully  gone  into  and  argued 
before  the  Court.  A  decree  passed  against  an  infant 
properly  represented  is  binding  upon  him  like  a  decree 
passed  against  an  adult,  but  it  is  open  to  the  infant  to 
impeach  such  decree  by  a  suit*  in  cases  Mhere  his 
guardian  has  been  guilty  of  fraud  or  negligence  in 
allowing  the  decree  to  be  passed  against  him.     Cub* 

8A1VPAB  NATHA  9.  LADXATAHU 

[L  Li.  Bh  19  Bom.»  571 


89. 


-  Dismissal  of  suit  for  default 


■^Civil  Procedure  Code,  18H2,  ss.  9S,  99,and.628— 
No  application  to  re-instate  suit — Application 
barred  hy  negligence.— Wtkea  a  suit  was  dismissed  for 
•default  under  s.  98>  Civil  Procedure  Code,  and  the 


BE  V  IE  W—continued, 

2.  POWER  TO  BEVIEW— ooa/t»ue<l. 

plaintiff  neglected  to  make  an  application  within 
thirty  days  from  the  date  of  dismissal  to  get  the  suit 
restored  to  the  tie,— Held  ttiat  the  Court  had 
no  jurisdiction  under  s.  623,  Civil  Procedure  Code,  to 
re-instate  the  case  where  a  person  by  his  own  negli* 
gencc  has  allowed  his  rights  under  s.  99  to  be  barred. 
Kon«A8H  Muin>A&  o.  Kabaswip  Chavpra  Kab 

[2  C.  W.  N.,  818 


40. 


Dismissal  of  a  suit  for  defikolt 


nnder  8.  102— C»t>ii  Procedure  Code  (Act  XIV 
of  1889J,  ss.  102, 108,  and  628  Reriew  of  judgment 
without  applying  to  rC'instate  the  suit  under  s.  108 
,  of  the  Code. — When  a  suit  was  dismissed  for  default 
under  s.  102  of  the  Code  of  Civil  Procedure,  and 
an  application  for  review  of  judgment  was  made  by 
the  plaintiff  without  a  previous  appliration  to  have  the 
order  of  dismissal  set  aside  under  s.  I  O3'of  tbe  Code,— 
Held  that  the  Court  had  jurisdietion  t  >  entertain  the 
application  for  review  of  judgment.  Koifash  Mun* 
dal  V.  Nabadwip  Chandra  Ear,  2  C.  W.  N-,  818, 
distinguished.  Baj  Nabaik  Purkait  r.  AvAiroA 
MoHAv  Bhandabi  I.  Ii.  B.»  26  Calo.»  698 

41. 


Order  for  review— CtwZ  PrO' 

eedure  Code,  1882.  s  626— Omission  to  record 
rea'ontfor  granting — Validity  of  order, — An  order 
intended  to  operate  as  an  order  for  review  is  not 
invalidated  by  an  irrenularity  in  its  form  by  reason 
of  which  it  purports  to  be  an  ortler  made  0'.\  an  appli- 
cation to  set  aside  a  decree  and  restore  a  suit  for  trial. 
The  provision  in  s.  626  of  the  Code  of  ( ivil  Pro- 
cedure that  a  Judge  granting  an  application  for 
a  review  "  shall  record  with  his  own  hand  his  rearjus 
for  such  opinion,"  is  directory,  and  an  order  is 
not  necessarily  invalidated  by  the  fact  that  the 
reasons  are  not  recorded,  thouuh  there  may  be  cases 
in  which  it  is  necessary  in  the  interests  of  juitice  that 
the  reasons  should  be  recorded,  and  in  such  cases  the 
record  would  be  essential  to  the  validity  of  tho  order. 
Gynnund  Asram  v.  Bepin  Mohan  Sen,  7.  X.  R,, 
22  Calc,  734,  referred  to.  Maniota  Mudalibb  v, 
GUBUSAHI  MuDAUAB     .   I.  L.  B.»  28  Mad.,  496 

42. ' tower  of  Special  Jndge  to 

review  ex-parte  order— Dekkan  Agriculturists 
Relief  Act  (XVII  of  1S79J,  s.  58— Discretion  of 
Court. — The  Special  Judge  under  the  Dekkan  Agri- 
cultnrists  Belief  Act  (XVII  of  1879)  has  power  to 
review  an   ex*parte   order    made    by    him.     Bah- 

OHAITDBA  NABATAN  KVLKABKI  v.  DRAUPASI 

[L  li.  Bh  20  Bom.*  281 


48. 


Beview  of  first  Court's  order 


—Vekkan  Agriculturists'  Relief  Act  (XVII  of 
1879),  ss.  68,  78,  and  74— Civil  Procedure  Code 
(1882J,  Application  of— District  Judge,  Jurisdie^ 
Hon  of—Afsistant  Ju  ige^  JuriMdiction  of^-Discre» 
tion  of  Court.— An  Assistant  Judge  having  found 
that  the  defendants  in  a  suit  pending  before  him  were 
not  agriculturists,  the  defendants  presented  a  petition 
for  review  of  that  finding,  and  in  review  the  Asnst- 
ant  Judge  came  t^)  a  contrary  conclusion.  Helfil  that, 
as  SL  74  of  the  Dekkan  AgriculturisUr  Belief  Act 
(XTII  of  1879)  only  makes  the  Civil  Procedure  Code 
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(Act  XIV  of  1882)  applicable  to  suits  before  the 
Subordinate  Judge,  the  conduct  of  proceedingii  before 
a  District  or  Assistant  Judge  when  sitting  in  revision 
under  a  68  of  Act  XVII  of  1879  is  within  his  own 
discretion,  and  the  granting  of  a  review  on  the  ground 
of  mistake  as  to  the  nature  of  a  defendant's  income  is 
a  reasonable  exercise  of  such  discretion.    Bapabi- 

OHABTA  V,  BaKGHANDBA  QoPAL  SaTAKT 

[I.  Ii.  B.,  18  Bom.»  lis 


44. 


^  Power  of  BpeoialjTidge  to 


review  hi8  own  decree  Lekkan  A^rieultmritt^ 
M$l%ef  Act  (XVII  of  1879 J,  $9.  53,  73,  and  74^ 
Applieation  of  Civil  Procedure  Code  (1882J  to 
proceedings  of  Special  Judfle — Discretion  of  Court 
— Superintendence  of  High  Court — Civil  Procedure 
Code,  s,  622*— The  Special  Judge  appointed  under 
the  Dekkan  Agriculturists'  Belief  Act  (XVII  of  1879) 
(the  defendant'  not  appearing)  reveraed,  in  revision 
under  q»  58  of  that  Act,  the  decree  of  a  Subordinate 
Judge  and  passed  a  decree  for  the  plaintiff.  One  of 
the  defendants,  who,  it  appeared,  had  not  been  served 
with  notice  of  the  previous  application  for  review, 
subsequently  applied  to  the  Special  Judge  to  review 
his  decree,  and  that  Hpplication  was  granted  on  the 
ground  that  the  applicant  had  not  had  notice  of  the 
former  review.  On  this  subsequent  review  the  Special 
Judge  discovered  that  he  had  made  a  mistake  with 
reference  to  the  date  of  certain  documents,  and  that 
this  mistake  had  led  him  to  a  wrong  conclusion  upon 
the  merits  of  the  case.  He  consequently  reversed 
his  former  order  and  dismissed  the  suit,  confirming  the 
original  decree  of  the  Subordinate  Judge.  The 
plaintiff  then  applied  to  the  High  Ckmrt  under  its 
extraordinary  jurisdiction  ^s.  622  of  the  Civil  Prooe* 
dure  Code,  Act  XIV  of  1882).  Held  that  in  granting 
a  re-hearing  the  Special  Judge  had  exercised  a 
reasonable  discretion  with  which  the  High  Court  could 
not  interfere  in  its  extraordinary  jurisdiction.  The 
Civil  Procedure  Code  is  not  applicable  to  proceedings 
before  the  Special  Judge,  and  the  conduct  of  such 
proceedings  rests  within  his  discretion.  Badarieheurffa 
y.  Ramchandra  Oopal  Savant,  I.  L,  J2.,  19  Bom.,  118, 
approved.  Pabsoks,  J.-  The  Special  Judge  cannot, 
under  the  Dekkan  Agriculturists*  Belief  Act,  review 
his  decree  and  order  a  new  trial  on  the  ground  of  dis- 
covery of  fresh  evidence,  but  he  has  discretional  power 
to  review  his  decree  in  order  to  correct  a  mistake  into 
which  he  has  fallen.    BAMSiHGh  «.  Eibavbifgh 

(1.  Ii.  B.,  18  Bom.,  116 


46. 


Bengal  Tenancy  Act  (VIH 


of  1886),  88. 108, 1^— Rules  framed  under  «.  189 
of  the  Bengal  Tenancy  Act — Whether  proceedings 
under  s.  108  of  the  Bengal  'f*enancy  Act  are  suits 
heiween  lawHord  and  fenant — Code  of  Civil  Proce* 
dure  (Act  XIV  o/ iS8S9>!.~Proceedings  under  s.  103 
of  tiie  Bengal  Tenancy  Act  are  suits  between  landlord 
and  .tenant  within  the  meaning  of  s.  148  by  virtue  of 
tiie  rules  framed  nnder  s.  1^9  of  that  Act ;  therefore 
the  provisions  of  the  Code  of  Civil  Procedure  relating 
to  review  of  judgment  are  applicable  to  such  proceed- 
ings.    AOHHA  MlAV  CbOWDHBT  V.  DlTBGA  ChITBF 

Law    •        «        ,        ,    X  la.  R,  25  Calo.,  146 

[2  O.W.N^187 


2.  POWEB  TO  BEviEW~<^o«0/flMf«<l. 
46. Power     to     g^at    seoond 


review-  Civil  Procedure  Code,  18159.— A  Court  haa 
no  jurisdiction  to  grant  a  second  review  of  judg- 
ment on  the  application  of  the  same  party  ujider  the 
Code  of  Civil  Pi-ocedure,  1869.  Vskoaxa  Shxttt  v. 
Paxoo  Shbttt     ....    6  Mad.,  883^ 


47. 


First  review  not 


appealed  from  nor  shown  to  be  erroneous.  —  A  second 
review  of  judgment  was  refused  as  not  contemplated 
either  by  the  law  itself  or  the  Full  Bench  ruling  of 
12th  February  1866,  the  first  review  being  neither 
appealed  against  nor  shown  to  be  wrong.  Tabahath 
BoT  V.  Baj  Bullub  Bhuvjb  .    7  "W.  'SL,  464 

Kasibudddt  Ehak  v.  Ibdbohasatak  Chowpbxt 
[B.  Ik  B.,  Snp.  VoL,  867  ;  6  T^.  &,  98 

1  Ind  Jar.,  IT.  8.,  147 


48. 


Admiesion  of  review  after 


prior  order  rejeoting  it— Act  VIII  of  1859r 
ss.  876,  877,  876,  and  880-  Order  rejecting  review.— 
An  order  rejecting  a  review  is  not  concluuve,  and  the 
Court  may,  in  the  exercise  of  its  discretion,  admit  a 
review  even  after  a  prior  order  rejecting  it.  Sxrov- 
Eabb,  J,  differed.  KA8iBxn>DiN  Ehait  «.  Iupbo* 
HABATAK  Chowdhbt  .  B.  Ii.  B.,  Bup.  VoL,  867 
[1  Ind.  Jur.,  N.  8.,  147  :  6  IKT.  B.,  88 

Eashsbhath  Bot  r.  Luobhbbvabain  Chattis- 
JBB W.B.,  1864,91 

Fxtkhebbooddbbb  v.  Ealaohabd  Sibdab 

[1 W.  B.,  287 

W  Nbbdoo  Movbb  Dobbbb  v.  Saboda  Mohbb  Dosstf 

DOOBGAITATH  ShOOB  r.  SOOKHMT  BiBWAB 

[2W.B.,  61,62 

Bash  Bbhabbb  Sivgh  v.  Eooifj  Bbhabbb  Sixes 

[W.  B.,  1864,  Mis.,  81 

ASUDOODDSSir  HXDBB  V.  ABDOOL  ElTBBXlf 

[6  W.  B..  UO^ 

49.  Second      applioatioEn    fi>r 

review— "^iJiaZ  *'-- Civil  Procedure  Code  (AM 
nil  of  1859 J,  s.  878— Civil  Procedure  Code  (Act 
XIV  ofl882J,  ss.  623,  629."  Thereis  nothing  intbe 
Civil  Procedure  Code  (Act  XIV  of  1882)  which  pre- 
vents  a  second  application  for  a  review  being  made 
after  a  previous  application  for  review  has  been  msde 
and  rejected,  and  such  an  application  can  therefore  be 
entertamed.  The  word  "  Fmal "  m  s.  629  of  Act 
XIV  of  1882  bears  the  same  meaning,  and  f>ugbt  ta 
have  the  same  construction  put  upon  it  as  was  y^^ 
upon  the  same  word  in  s.  878  of  Act  VllI  of  1^^ 
by  the  Full  Bench  in  Nasiruddin  Khan  t.  Indro^ 
narayan  Chowdhrg%  B.  L.  R„  Sup,  Vol.$  W/« 
GoBiimA  Bam  Movdal  v.  Bho&akath  Bhatta 

[L  L.  B.,  16  Calo^  4^ 

8.  FOBM  OF,  AND  PBOCBDUBE  ON, 
APPLICATION. 


60.  — — —  Form  of  applioatlon.— ApplJ* 

cations  for  review  of  judgment  should  set  forth  con- 
cisely the  grounds  of  objection  to  the  deoisifln  ^ 


^ 
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APPLICATION— cojic/»rf«<^. 

which  a  review  is  soaght,  without  argument  or  narra* 
tive>  and  such  groundB  should  be  numbered  conse- 
cutively. Mahadaji  Bahchavdsa  Mm^B  v.  Vithal 
ViSHTAJTATH        .        .  .1  Bom.»  186 


61. 


To  what  Court  to  be  made 


— Beoitw  of  Judgment  of  Sudder  Couri  rejeoiing 
special  appeal,— ^Axi  application  for  a  review,  on  the 
ground  of  the  discovery  of  new  evidence,  of  a  judg- 
ment of  the  late  Sudder  Court  rejecting  a  special 
appeal,  ought  not  to  be  made  to  the  High  Court,  but 
to  the  Court  of  original  jurisdiction.  Bao  Bahbssak 
€.  Nbwaz  Bibbb  .        .        .        •    8  W.  B.,  611 


62. 


JPreseniaiion   of 


application  to  Munsarim  instead  ofJud^e, — On  the 
26th  January  1889  an  application  was  presented  to  the 
Munsarim  of  the  District  Judge's  Court  for  review  of 
a  judgment  passed  on  the  19feh  December  1888.  The 
application  was  insufficiently  stamped,  and  the  Mun- 
sarim endorsed  on  it  ''stamp  insufficient."  On  this 
a  dispute  ensued  between  the  pleader  for  the  npplicant 
and  the  Munsarim  as  to  the  sufficiency  of  the  stamp. 
On  the  25th  April  1889  the  deficiency  pointed  out  by 
the  Munsarim  was  made  good.  On  the  26th  May  the 
J  ndge  admitted  the  application,  on  the  applicant  pay- 
ing the  Court-fee  payable  on  an  application  presented 
on  or  after  ninety  days  from  the  date  of  the  decree. 
Held  that  the  application  should  have  been  presented 
to  the  Judge,  and  not  to  the  Munsarim.  Muitbo 
«.  Cawkpobb  MmaOIPAIaBOABD 

[I.  Ii.  B.,  12  AIL,  67 

68, Applioatlon  for  review  by 

minor— C«©»7  Procedure  Code,  1659,  te.  376,877.^ 
An  infant  is  as  much  bound  by  a  judgment  in  his  own 
action  as  if  of  full  age,  and  if  an  application  for 
review  is  made  on  his  behalf,  it  must  be  subject  to  the 
conditions  of  the  876th  and  377th  sections  of  the  Code 
of  Civil  Procedure.  Moshoo  Sootvk  Singh  v. 
Pbtthbb  BaLLTTB  Pavl      •        .    16  W.  B.9  281 


64. 


Admisaion  of  review  with- 


out notiee.— A  proceeding  admitting  a  review, 
without  notice  to  the  opposite  party,  as  required  by 
s.  878  of  the  Code  of  Civil  Procedure,  1859,  is  wholly 
vitiated  by  such  defect,  and  not  binding  on  that  party. 
GoLABOO  V.  Baicptai^  Sisqk       .    8   W.  R.y  804 

66.  — I Application   for  review— 

Copif  of  judgment,  decree,  or  order  sought  to  be 
reviewed— Civil  Procedure  Code  fl8S2J, «.  641  and 
€25— Limitation  Act  CXVofl877J,  s.  19.— Ii  is  not 
necessary  that  an  application  for  review  of  judgment 
should  be  accompanied  by  a  copy  of  the  decree, 
order,  or  judgment  soaght  to  be  reviewed.  Wajzd 
Au  Shah  r.  Nawal  Eishobb 

[I.  I<.  B.,  17  AU.,  218 

4.  BEVIBW  BY  JUDGE  OTHBB  THAN  JUDGE 
IN  OBIGINAL  CASE. 


W. Proper  Court  to  review 

judgment— PoMvr  of  oflM  Jud^e  to  retiewmmothef^e 


BE  V  Ufl  W  ^^ontinmed. 

4.  BBVIEW  BY  JUDGE  OTHBB  THAN  JUDGE 

IN  OBIGINAL  CAB^— continued. 
iudfftnent—AM  a  general  rule,  the  Court  which  pro- 
nounces   a  judgment  is  the  only  Court  that  can 
review  that  judgment.    Bam  Nath  v.  Gowhub 

[2  N.  W.,  280 

^.S7*  ^  ^  ^  Hearing  of  application  by 
different  Judge  when  allowable -JD^/ay.-l 
A  review  was  intended  to  be  a  consideration  of  the 
same  subject  by  the  same  Judge,  as  distinguished 
from  an  apptol,'  which  is  a  hearing  before  another 
tribunal.  A  review  therefore  should  be  presented 
with  as  much  expedition  as  possible  with  a  view  to 
the  re-hearing  before  the  same  Judge.  The  except 
tionsto^Jule  are  allowable  only  e»  neeestitate, 
that  IS,  from  death  of  the  original  Jndge  or  some  un- 
wected  and  unavoidable  cause  which  prevents  him 
from  hearing  the  review.  The  causes  accounting  for 
delay  in  applying  for  a  review  must,  to  justify  the 
grant  of  it,  be  of  grave  imporisance.  MoHBSHini 
Singh  »,  Goybbiticbnt  op  Ihdia 

[8  W.  B..  P.  C,  46 :  17  Moore's  I.  A.,  288 

See    SxrauT*  Soovdubbe    Debu    c.   Bajbbdub 
EiBHOBB  BoT  Chowdhbt  8  W.  B.,  125 

5®.  — — - —  Power  of  Judge  to  review 
judgment  of  predeoessoi^ Civil  Procedure 
Code,  1859,  g.  879.— The  Uw  makes  no  distinction 
between  the  power  of  a  Jndge  who  originally  heard  a 
case,  and  subsequently  has  an  application  for  review 
before  hun,  and  the  power  of  a  Judge  subse- 
quently succeeding  to  the  same  office  who  has  such 
Ml  application  before  him,  and  is  not  barred  by  the 
arcumstances  stated  in  s.  879,  Act  VIII  of  1869 
from  considering  that  application.  Amah  An 
Chowdhbt  «.  Kasdc  Axi  8  W.  B.,  818 


68. 


_-  -     ^ Power  to  review  judgment 

of  predeoeeaor  -  Ground  of  review.  —  A  lower 
Court  acts  without  jurisdiction  if  it  admits  a  review 
of  its  predecessor's  judgment,  unless  either  the  party 
apply  for  review  within  ninety  days  or  the  Court 
18  satisfied  that  there  is  just  and  reasonable  cause  for 
not  having  preferred  the  application  within  the 
limited  period     Gosbib  Dofs  i-.  Nabaih  Doss 

[W.  B.,  1884, 287 

PlTBMBSSUBBB  NABAIK  SINGH  C.  ItOMBBZOODDEBB 

^^^ 6  W.  B.,  228 

Sbbbvath  Chowdhbt  v.  Ebitattoxotbb 
^^88"     •  .    18W.B.,288 


80. 


JSxereise  of 


joi  iif  o  re  t  g  e   0  7 

power.— A  Subordinate  Judge  has  the  power  under 
the  law  to  review  the  decision  of  his  predecessor, 
although  the  power  is  one  which  should  be  exercised 
very  sparingly.  Kahgalbb  Chubn  Josh  v.  Dub- 
BxrirBB  DossBB   .  .    18W.R,198 


81. 


Civil  Procedure 


^^  v/»u»t  Jrroceaure 

Code,  1859,  w.  376,  378^Power  of  Judge  to  review 
Judgment  of  his  predecessor.— A  Judge  has  no  power 
to  allow  a  review  of  his  predecessor's  judgmrat  on 
the  ground  that  he  comes  to  a  different  conclusion 
on  the  facts  of  the  case.  The  general  words  used  in 
ss.  876  and  878  of  Act  VHI  of  1869  are  c<mtrolled 
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and  restricted  by  the  p&rticul&r  words,  and  it  is  only 
the  discovery  of  new  evidence,  or  the  correction  of  a 
patent  and  indubitable  error  or  omission,  or  some 
other  particular  ground  of  the  like  description, 
which  justifies  the  granting  nf    a    review.      EOY 

HBGHBAJ  f),  BiBJOT  Gk>BINP  BUUBAL 

[I.  Ii.  R,  1  Calo.,  197 :  28  W.  B.,  488 

S09  Ik  thb  hattbb  ov  thb  pbtitiov  ov  Mathba 
PABsnAD    ....    I.Ii»B,,  lAU.,  286 

Bakbb  Mashdb  Boss  v.  Kali  CHrBH   Sikoh 
Hot         ....  24W.  B.,  887 

MumiBBOODDiN  V.  Kadib  Bxtkbh 

[24  W.  B.,  410 

WOLTTT  V.  NtrSBUTOOlLAH  26  W.  B,  48 


62. 


Ground  for   re' 


view—Cinil  Procedure  Code,  1859,  te,  876'378.^ 
Where  a  Judge  allowed  a  review  of  his  predecessor's 
judgment  on  the  sole  ground  that  it  appeared  to  him 
that  the  judgment  of  his  predecessor  had  done  in- 
justice,-:lf«/d  by  the  High  Court  CMoboah,  C.J., 
and  Ikkbs,  J,)  that,  though  the  generality  of  the 
terms  used  in  the  sections  of  the  Procedme  Code, 
Act  VIII  of  1859,  relating  to  review  of  judgment — 
«tc.,  "other  good  and  sufficient  reason"  (s.  876). 
*<  and  otherwise  requisite  for  the  ends  of  justice " 
(s.  878).— confers  a  wide  jurisdiction,  this  jurisdic- 
tion could  not  be  held  to  anthorize  a  Judse  to  revise 
and  reverse  his  predecessor's  decree  on  the  ground 
above  mentioned.  If  the  review  is  asked  for  in 
reference  to  the  conclusions  of  fact  drawn  from  the 
evidence,  it  should  not  be  granted,  simply  upon  the 
■ame  evidence.  Reatut  Sostein  v.  Ahdooflnh,  I, 
L.  R.,  2  C ale.,  13 Udhcuned,  Raman  v.  Rttbh^tha 
Thabakah  .  I.  Ij.  B.,  2  Mad.»  10 


68. 


Power  of  Judge  to  review 


case  after  transfer  to  his  file—  Orrter  ditmitf 
inff  tuii,—A  Judge  cannot,  by  transferring  a  case 
to  his  own  file,  confer  on  himself  the  power  to  review 
an  order  of  dismissal  pronounced  by  a  Principal 
Sudder  Ameen.  Golam Esha  «.  Hubrish  CHrirDEB 
Mookbbjbb  W.  B.,  1864,  Mis.,  28 


64. 


Case  transferred  to  another 


Court  on  abolition  of  original  Court— CtV«7 
Procedure  Code,  18^2,  $t.  623,  624.-^,  624  of  the 
Code  of  Civil  Procedure  must  be  read  as  a  proviso 
to  i.  628  He'd  therefore  that,  when  a  Court  had 
been  aSolished  and  its  business  transferred  to  a 
Court  presided  over  by  another  Judge,  such  Judge 
should  not  entertain  an  application  for  review  of 
judgment  except  in  the  case  provided  for  by  s.  r<24. 
Sababgapabi  o«  Kabatahasami 

[LL.B.,8Mad.,  667 

65.   '    Application  presented  to 

original  Judge  -  Grant  of  application,  Not  ire 
of— Hearing  by  succettor — Civil  Procedure  Code 
(Act  XIV  of  18S2),  t.  624,— kn  application  for 
review  of  judgment,  upon  a  ground  other  than  those 
mentioned  in  s.  624  of  the  Civil  Procedure  Code, 
if  presented  to  the  Judge  who  delivered  it,  and  who 
thereupon  directa  noUoe  to  be  given  to  the  opposite 
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j>arty,  may  be  heard  and  disposed  of  by  his  snceeanr. 
Pancham  v.  Jhinguri,  L  L.  R.,  4  All*,  278^  dis- 
sented from.    Kaboo  Sinoh  r.  Dbo  Nabaih  ^ores 
[L  Ii.  B.,  10  Cala,  80:  18  C.  L.  B^  281 


68. 


Civil  Proccdmre 


Code  (Act  XIV  of  1832),  e.  624—Bjfecution'eae^ 
struck  off  in  ahsenoe  of  decree-holder  and  wiikout 
giving  him  notice  of  day  fixed  for  hearing  ii — 
Ground  for  review  ha  another  Judge—Practice. — 
In  the  absence  of  the  decree-holder  and  withotat 
giving  him  notice  of  the  day  fixed  for  the  hearing  ol 
the  darkhast,  the  Subordinate  Judge  struck  off 
an  execution-proceeding.  Held  that,  under  s.  624 
of  the  Civil  Pit>cedure  Code,  an  application  to  review 
the  order  could  not  be  heard  by  the  successor  of  the 
Judge  who  made  it.  Khbma  Kanvji  r.  Dhavji 
Vbamji    .  I.  Ii.  B.,  14  Bom.,  101 


67. 


Civil  Proetdm^e 


Code  (Act  XIV  of  1882),  m.  624,  626  (o)-^  Cinl 
Procedure  Code  Amendment  Act  (VII  of  tSSR)^ 
t,  69—S'otice  of  hearing  review, — An  application 
for  review  of  judgment  upon  grounds  other  than 
thoso  mentioned  in  s.  624  of  the  Code  of  Civil 
Procedure  (as  amended  by  Act  YII  of  18^8),  if 
presented  to  the  Judge  who  delivered  it,  and  who  has 
thereupon  directed  notice  to  be  given  to  the  opposite 
party,  may  be  heard  and  disposed  of  by  his  succcwor. 
Ganpat  v.  Jiyak        •       I.  Ii.  R,  16  Bom.,  608 


6a 


Civil  Procedure 


Code,  1882,  s,  624— Application  for  review  hettrd 
by  eucceesor  to  Judge  who  patned  the  decree. — 
When  an  application  for  review  is  presented  to  tha 
Judge  who  made  the  decree,  and  he  thereupon  iaauci 
notice  to  the  other  side,  the  application  is  "  made  " 
to  him  within  the  meaning  of  s.  624  of  the  Civil 
Procedure  Code,  and  may  be  heard  and  disposed  of 
by  his  successor  in  office.  Karroo  Singh  v.  Deo 
Nnrain  Singh,  L  L,  H„  10  Calc,  90,  followed. 
FazbIi  Biswas  v.  Javasab  Shbic 

[L  Ii.  B.,  18  Calc  981 


69. 


Ciril  Procedure 


Code,  1877,  ss.  623,  624— To  whom  application  meg 
be  made— Meaning  of  "  made."— The  term  '*  made'* 
in  s.  624  of  the  Civil  Procedure  Code  does  not 
mean  **  presented,"  but  means  and  includes  the  hear- 
ing and  determination  of  the  application  for  review 
of  judgment.  Hff/d  therefore,  where  an  application 
for  a  review  of  jndgment  on*  the  ground,  not  of  the 
discovery  of  new  and  important  n^atter  or  evidemce 
as  mentioned  in  s.  623  of  the  CivU  Procedure  Code* 
or  of  a  clerical  error  apparent  on  the  face  of  the 
decreei  but  on  other  grounds*  was  presented  to  the 
District  Judge  who  delivered  the  judgment,  and 
such  Judge  was  transferred  before  he  coold  enter- 
tain such  application,  that  his  successor  was  not 
competent  to  entertain  it.     1'akohaic  v.  JnntavKi  * 

[L  L.  B.,  4  AIL,  278 

70. Ciril   Prceedwee 

Code  (Act  XIV  of  1882),  ee.  628  and  624  — «  Hem 
and  important  waiter'* — Mcmeg  paid  imie  Cmmi 
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under  a  decree  to  abide  the  retuH  of  an  appeal  to 
the  Privy  Council  from  a  former  decree  on  which  it 
is  based — Application  to  recover  the  money  on  the 
rerersal  of  the  former  decree. — By  a  deed  of  sale, 
&ted  9th  May  1858,  certain  lands  belonging  to  a 
minor  talukhdar  were  sold  by  his  mother  and  natural 
gnardian  to  the  plaintiffs'  father.     The  lands  were 
described  as  nakri  (i.e.,  held  free  of  assessment),  and 
the  sale-deed  provided  that  in  case  the  vendee  were 
at  any  future  time  compelled  to  pay  assessment  to 
Government  in  respect  of  the  nakri  lands,  the  vendor 
would     recoup     the     vendee    for    any     payment 
so  made.    In  1872  Government  for  the    first  time 
levied   assessment   on    the    nakri  lands.    In   1876 
the  plaintift  filed  a  suit  against  the  talukhdar  to 
recover  the  amount  of  assessment  paid  by  them  in 
respect  of  the  nakri  lands  for  the  years  1872— 7^. 
<rhe  High  Court  passed  a  decree  in  plaintiffs'  favour 
in  March  1883.    Against  this  decree  the  talukhdar 
appealed  to  the  Privy  Council.      In  April  1883  the 
plaintiffs  filed  a  second  snit  on   the   same  cause  of 
action  to  recover  from  the  talukhdar  the  amount  of 
asstssment  levied  on  the  nakri  lands  for  the  years 
1877—82.     In  this  suit  a  decree  was  passed  against 
the  talukhdar  solely  on  the  strength  of  the  High 
Court's  decree  in  the  former  suit.    In  execution  of 
this  decree,  the  plaintiffs  attached  the  talukhdar's 
property.      Thereupon  the  talukhdar  deposited  in 
Court  the  amount  due  under  the  decree,  and  applied  to 
the  Court  for  removal  of  the  attachment,  and  for  stay 
of  further  proceedings  in   execution    pending  the 
diaposal  of  his  appeal  to  ih^  Privy  Council  in  the 
f(.rmer  suit.      This  apilication   was  granted.      In 
March  1887  the  Privy  Council  decided  the  appeal  in 
favour  of  the  talukhdar,  and  reversed  the  High  Court's 
decree.   Thereu  pon  the  talukhdar  applied  for  a  refund 
of  the  money  he  had  deposited  in  Court.     The  Court 
inggested  that  his  projer  remedy  was  by  an  appli- 
cation for  review  of  the  decree  in  the  second  suit. 
The  talukhdar  accordingly  presented  a  petition  of 
review.     This  petition  was  rejected  by  the  District 
Judge,  on  the  ground  that  he  had  no  jurisdiction  to 
grant  a  review  of  his  predecessor's  decuion*  except  on 
the  grounds  set  forth  in  s.  624  of  the  Code  of  Civil 
Procedure.      Sel<i  that  the  District    Judge    had 
jurisdiction  to  entertain  the  application  for  review. 
The  decision  of  the  Privy   CouncU,  reversing  the 
decree  of  the  High  Court  in  the  first  suit,  having  been 
passed  subsequently  ti)  the  decree  in  t(>e  second  suit, 
which  depended  on  the  reversed  decree  of  the  High 
Court,  was  **  new  and  important  matter  "  jvithin  the 
meaning  of  ss.  623  and  624  of  the  Code  of  Civil 
Procedure.     Waghbla  Raibahoji  Shitsahoji  v, 
Masludiv  L  !«•  B.,  18  Bom.,  880 


71. 


Code   of    Civil 


Procedure  (Jet  XIV  of  X882J,  es,  623,  627— Prac- 
tice.— A  second  appeal  was  decided  on  the  1st  June 
1888  in  favour  of  the  respondent  by  two  Judges  of  the 
High  Court.  On  the  24th  July  ISf-B  an  application 
for  revUw  was  filed  with  the  Rffpstrar.  Various 
reasons  prevented  the  two  Judges  «from  sitting 
together  until  the  montl^  of  March  1889.    On  the  6th 


B  J«S  V  IE  W  "^oniinued. 
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Ifarch  the  matter  came  up  before  them,  when  a  rule 
was  issued  ciiUing  upon  the  other  side  to  show  cause 
why  a  review  of  judgment  shoald  not  be  granted,  being 
made  returnable  on  the  28t})  March  1889.  On  the 
28th  March  one  of  the  two  Judges  had  left  India  on 
furlough,  and  the  rule  was  taken  up, heard, and  made 
absolute  bv  the  other  sitting  alone.  Held  that  he 
had  jurisdiction  to  hear  the  rule.     AUBHor  Chfbf 

MOHimT  r.  S9AH0KT  LOOHUK  MOHTTNT 

[L  Ii.  R.,  16  Gala,  788 

7a Civil  Procedure 

Code,  $»  624 —  Grant  of  application  for  review  by 
eucceeeor  of  original  Judge, — An  application  for 
review  of  judgment  was  presented  on  other  grounds 
then  those  specified  in  s.  624  to  a  District  Munnf 
who  had  delivered  the  judgment,  and  he  thereupon 
ordered  the  decree  to  be  produced.  The  District 
Munsif  having  resigned,  his  successor  heard  and 
determined  the  application.  Held  it  was  not  compe- 
tent to  the  District  Munsif  who  had  not  delivered  the 
original  judgment  to  entertain  the  application  for 
review.    Chibu  Kttbup  v,  Chkbu  Kakda  Kubuf 

[I.  Ii.  B..  12  Mad.,  509 


78. 


N.-W.  P.  Bent  Aot  (XII  of 


1881),  B.  186  —  Ciril  Procedure  Code  (lSs2), 
e,  623.— S»  62  {  and  the  following  sections  of  the 
Code  of  Civil  Procedure  which  deal  with  reviews  of 
judgments  have  no  application  to  suits  and  proceedinurs 
under  the  N  -  W.  P.  Rent  Act,  1881.  Where  s.  186 
of  Act  XII  of  18*^1  applies,  it  is  only  in  cases  where 
there  is  no  right  of  appeal  that  a  review  can  l)e 
granted,  and  that  only  on  the  special  ground  pro- 
vided for  in  the  Act  itself.  Wazib  Singh  t, 
Eibhobi  Rawakji  .  I.  L.  B.,  18  AU.,  682 


74. 


6.  GROUNDS  FOR  REVIEW. 

Good  and  sufflcient  reason 


-  Change  of  incumbent  of  office  of  Judge. — A  Court 
has  the  power,  for  any  reason  that  it  may  consider 
good  and  sufficient,  to  grant  a  review  of  its  judg- 
ment ;  and  if  the  application  is  made  within  ninety 
days,  the  Court's  estimate  of  those  reasons  cannot  be 
interfered  with  by  an  Appellate  Court.  The  pr<Mse- 
dure  is  not  different  when  there  luts  been  a  change 
(during  the  ninety  days)  of  office  incum'  ents.  Moir- 
TOOBA  V.  Ablac  Rot  .      11  W.  B.,  187 

76.  ■ 1 UnfairhesB  of  decision— 

Power  to  admit  review.  — When  once  a  Civil  Court 
has  psssed  a  final  decision  between  the  parties,  it  loses 
jurisdiction  over  the  suit,  except  for  the  purposes  of 
executing  the  decree ;  and  it  cannot  hold  a  new  trial 
of  the  same  unless,  for  some  reason  within  the  Proce- 
dure Act,  the  first  trial  appears  to  have  been  unfair 
between  the  two  parties.  Lulbst  Mohun  Bot. 
Cbowdhbt  v.  Sowtba  Bebbbb     .    10  W.  B.,  48 

76.  Correotion  of  error  or  omis- 

sion—Ctvt7  Procedure  Code,  1859,  et.  $76-378.^ 
PiNHBT,  J. —  A  review  may  be  admitted  on  any 
ground,  whether  urged  at  the  original  hearing  of  tibe 
appeal  or  Dot»  whenever  the  Court  conaiden  that  it 
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u  neoessury  to  correct  an  evident  error  or  omusion, 
-or  is  otherwise  requisite  for  the  ends  of  justice  ;  fol- 
lowing Chintamani  Pal  v.  Pi/ari  Mohun  MooJcetjee, 
-e  B.  L.  R.,  126,    Kalu  bih  Bhiwaji  •.  Vishbam 
Hawaji  L  Ii.  B.»  1  Bom.»  548 


77. 


—    The    ground  of 


review  of  a  decree  must  have  beeu  existing  at 
the  time  of  the  decree,  s  628  not  authorizmg  a 
reriew  of  a  decree,  which  was  right  on  the  happening 
^f  a  certain  event.  Eotaohibi  Vbitxata  SVb- 
BAincA  Bao  v.  VBiLAina  Ybihcatabaiia  Bao 

[LIi.B.,24MaGL,l 
L.B^27LA.,187 


78. 


JGrror  in  law. — An  error  on  a 


>point  of  law  is  a  ground  for  a  review  ofindgment. 
EOH  FoH  V.  MovKG  Tat  .    10  w  .  B.,  148 


79. 


Omission  to  try  material 


issue — Act  VIII  of  1859,  t,  375.— The  omission  of 

a  Court  to  take  into  consideration  a  material  issue  is 

.a  sufficient  ground  to  admit  an  application  for  review 

-of  judgment.    Bihabi  Lal  Navdi  «•  Tbailakbo- 

MATI  BABKANI 

[8  B.  li.  R,  A.  C,  846  :  ISW.B.,228 

HUSBlTir  ALI  ChOWDHBY  r.  NASIBOODDBBir 

[16  W.  B.,  184 

WiSB  V,  HuBO  Lax£  Gibbb  OossAnr 

[16  W.  B.,  150 


80. 


Act  X  of  1877 


>f Civil  Procedure  CodeJ,  9,623 — Iteatone for  apply' 
it^g  for  review — Error  in  fad  or  law, — A  Divisional 
Bench  Qf  the  High  Court,  sitting  as  a  Court  of  second 
appeal,  being  of  opinion  that  the  Co  t  of  first  appeal 
(had  omitted  to  determine  a  certaii  issue  of  fact, 
determined  such  issue  itself  and  dec  ^d  the  appeal 
in  accordance  with  its  determination  tf  such  issue. 
An  application  for  review  of  judgmen  was  made  on 
Jbwo  srounds,  vi^,,  (i)  that  the  Ben«  was  wrong 
in  thinking  that  such  issue  had  not  beeu  determined 
by  the  Court  of  first  appeal ;  and  (ii)  that  the  Bench, 
jitting  as  a  Court  of  second  appeal*-  was  not  em- 
powered  to  determine  an  issue  of  fact  which  the 
Court  of  first  appeal  had  omitted  to  determine,  but 
jjiould  have  referred  such  issue  to  that  Court  for  de- 
termination under  s.  566  of  the  Civil  Procedure 
Code.  Seld  that,  looking  to  the  provisions  of  that 
'Code  relating  to  review  of  judgment,  such  application 
ought  not  to  be  allowed  on  the  grounds  mentioned, 
which  virtually  disclosed  reasons  for  appeal  from  the 
judgment.    Shbo  Batah  v.  Lapftt  Kttab 

[L  L.  B.,  6  AU.,  14 


8L 


Omission  to  decide  issue.— 


-The  absence  of  a  formal  finding  on  an  issue  tried  and 

decided  by  a  Court  of  first  instance  is  not  an  error 

.  calling  for  review  of  judgment  in  the  High  Court. 

-'Sabapathi  v.  Subbaya  L  Ii.  B.»  2  Mad.,  68 


82. 


Omission  to  consider  effect 


of  documentary  evidence— Ctvt7  Procedure 
Code,  1859,  ss.  376*878.- Where  a  Judge  has,  in 
deciding  a  case,  omitted  to  consider  the  effect  of 
important  documentary  evidence  filed  with  the  plaint 


BSVIEW— oo»ff»«Mf. 
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which  was  not  taken  issue  upon,  and  which  msteriillf 
aifects  the  merits  of  the  case,  he  is  competent,  undff 
ss.  376  to  878  of  Act  VIII  of  1869,  to  grant  a  retiet 
and  re-hear  the  case.  Mahadbva  Batab  v.  S^ 
PAHi    ....      I.  LE^lMad.,8W 

88. Erroneous  decision  on  tai- 

material  point.'^Meld  that,  when  an  inne  vm^ 

decides  the  case  on  the  merits  has  been  ^J^^ 

favour  of  either  party,  a  review  of  judgment  wulw 

be  granted  merely  because  there  has  besn  an  enoofiwi 

decision   on  a  point  fljfecting  an  iame  whichf  ib 

consequence  of  the  finding,  has  become  uDsntenaL 

Bakub  D088  v.  Soobaj  Mxtu  ^  ... 

[Bourke,O.C,»l 


84. Summarily  di8orediti^*»- 

cnmentary  evidence  without  inspection^ 
Report  qfCommietionerto  make  local  *"5**'5[''7; 
application  for  a  review  of  judgment  was  mw*  ^J' 
Court  of  appeal  on  the  ground  that  certain  r^ 
material  documents  on  which  the  C^mrt  of  ^ 
instance  had  relied  had  been  summarily  ^^'^'^ 
without  being  inspected  by  the  Court  of  spp»*»*f 
that  the  Court  of  appeal  had  erred  in  d«<^l^^ 
report  of  a  Commissioner  appointed  by  the  Court/* 
first  instance  for  the  purpose  of  making  a  lo<^^ 
to  be  unworthy  of  reliance,  because  he  was  a  BJohorro 

of  the  Court  of  first  instance.  Held  that,  in  grw^ 
the  review  applied  for,  the  lower  AppellsteCoartnw 
not  exceeded  tiie  discretion  vested  in  it  by  law.  ^ 
PVL  Bahih  o.  Baoha  Bai  .   I.  Ii.B.tlAlU'^ 

It  may  be  competent  to  a  Ja^ 


86. 


to  entertain  an  application  for  a  review,  »"*J^ 
such  application  contains  no  distinct  a^^^)^^^ 
error  in  law  in  the  order  sought  to  be  "^^^^ 
•ny  suggestion  of  the  discoTery  of  new  eti^^ 

.H  THB  KATTBB  OP    THB .  PBTTnOir   OP    ABWK*!^ 

Bbasut  Hosbbik  r.  Abdoollah  .   0Ai 

PL  I*.B.,  2  Calc,  181: Ii.  B.,  8  L  Ah »«* 


8a 


Omiaeion  to  examine 


wit- 


ness—  Ohjeeiion  not  taken  on  opjwfl/.— T^  ^ 
lower  Court  should  have  improperly  neglee^^ 
examine  a  witness  is  not  a  ground  for  a  ^V^^^ 
judgment,  if  the  objection  was  not  taken  ^hentbefl"^ 
was  heard  by  the  Court  in  r^olar  appeal.  ^^|^ 
BiBBB  V,  LUOHKBBPnr  SlK«H      .         9  W.  B.I  i*' 

87. IBrror   in   not    reman^ 


ease.— The  fact  that  the  High  Court  ougbt  to  1^ 

remanded  the  case  on  the  ground  tiiat  the  Judg^  ^ 

wrongly  decided  a  point  of  law  is  no  grooms  ' 

review.    PBosuinroirATH  Dxrar  «.  Judoonath  rjg 

[9W.B,W» 

88 S^irther    oonaideration  ^ 

eTidenQe—Prohability  of  diforent  eonel^^'^ 
It  is  not  a  proper  ground  for  granting  a  ^^"^ 
judgment  that  a  Judfee,  by  going  throos^  the  evid^ 
a  second  time,  might  arrive  at  a  different  coocnun^ 

ChTTITDBB     OhTTBH     AueaBODAKT     «.    JjOODVtt^ 

dbb »w.a.» 
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89. 


Opportixnity     to     re-argue 


case — Chance  of  altering  decision. — A  review  cannot 
be  given  merely  for  the  purpose  of  allowing  the 
parties  to  re-argue  the  c%se  upon  the  evidence,  upon 
the  chance  of  eventually  -throwing  doubt  upon  the 
decision  already  passed.  Kolebhooddebn  Mukditl 
V.  Hbebun  Mujtdul    .  .  24  W.  B.,  186 

90.  Error    in    deoision—Addi' 

fional  evidence. — Where  a  Subordinate  Judge  ad- 
mitted a  review  on  the  representation  of  plaintiff 
that  he  (the  Judge)  had  made  a  mistake  as  to  the 
subject  of  a  certain  dagh  in  a  Government  halabadee 
chitta,  the  applicant  filing  with  his  petition  for 
review  another  chifcta  and  other  evidence  for  the 
purpose  of  convincin&!  the  Court  that  it  had  made  an  • 
error, — Held  that  an  error  of  this  kind  was  sufficient 
to  found  the  jurisdiction  of  the  Court  to  entertain 
the  review.  Qitnbsii  Bak  Subuah  r.  Bohinbb 
Dabbbb 14W.  B.,  286 

91.  Erroneous  reftisal  to  admit 
additional  evidence.— Where  a  Judge  on  appeal 
declined  to  admit  additional  evidence,  on  the  ground 
that  the  application  should  have  been  made  to  the 
lower  CoaTt,—Eeld  it  was  a  ground  for  applying 
for  a  review  of  his  order  pointing  oat  his  mistake. 
Bav  Lall  r.  BuNQ  Lall  .  17  W.  B.,  47 

92. Decision  of  special  appeal 

on  gpround  not  taken  in  lower  Courts  -Be* 
vieiD  of  special  appeaL— It  is  not  a  sufficient  ground 
for  a  review  of  judgment  passed  on  special  appeal 
that  the  point  which  was  then  raised,  and  on  which 
the  Court's  decision  was  based,  was  one  not  raised  in 
cither  of  the  lower  Courts,  and  especially,  as  in  this 
case,  where  the  question  was  pointedly  raised  in  the 
special  appeal  and  the  respondent  had  ample  time  to 
prepare    himself    to  meet    the    statement    therein. 

COWBLL  r.  MOHADEB  MUKDUL      .       17  W.  B.»  182 


93. 


Necessity  of  review  for  ends 


of  justice— OmtMfow  to  mixe  issue.  -  A  case  having 
been  remanded  for  the  trial  of  an  issue  under  the 
specific  provisions  of  cl.  1,  b.4,  Bengal  Begulation  XI 
of  1825,  an  application  for  review  was  made  on 
the  g^und  that  it  was  requisite  f(^r  the  ends  of 
justice  to  remand  the  case  upon  an  issue  under  cl.  2, 
which,  it  was  alleged,  was  thn  issue  to  which 
the  applicant  had  directed  all  his  evidence.  Held 
that,  as  the  correctness  of  this  allegation  could  not 
bo  ascertained  without  going  through  the  record 
again,  the  application  could  not  be  granted,  for  to 
grant  it  would,  in  fact*  be  to  grant  a  second  special 
Appeal,  which  is  not  the  object  of  a  review.  Jua- 
ooBUVDHOO  Boss  V.  WisB   .        .  12  W.  B«,  409 

94.  Later  Privy  Council  deci- 

aion — Fads  not  fully  placed  before  Court,— A 
review  cannot  be  granted  on  the  ground  that,  if  the 
facts  had  been  better  or  more  fully  placed  before  the 
Court,  the  judgment  would  have  been  diiferent,  or 
even  on  the  ground  of  a  subsequent  decision  of  a 
question  of  law  by  the  Privy  Council  in  another  suit 
^vhere  there  has  been  no  discovery  of  new  evidence 

VOL.  IV 
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5.  GBOUNDS  FOB  U^Vl^W ^continued, 
inch  aa  is  contemplated  in  s.  876  of  Act  VIII  of 

1859.      J  A  DUB  BAV  DBB  v,  BAIC  LOOKUS  MUDDTIOlf 

[19  W.  n.,  189 

95.  Subsequent     Full     Bench 

ruling. —A  lower  Court  admitted  a  review  of 
judgment  on  t^e  ground  that  the  decision  of  a 
Divisional  Bench  of  the  High  Court  which  it  had 
followed  in  that  judgment  had  subsequently  been 
overruled  by  the  Full  Bench.  Held  that  the  lower 
Court  was  not  authorized  to  admit  a  review  of  judi?- 
ment  on  such  ground.    Ambit  Lal  v,  Madbo  Das 

[L  Ii.  B,  6  All..  292 


96. 


New  contrary  ruling— Cto«7 


Procedure  Code,  1882,  s,  6;!?a.— Although  the  dis- 
covery of  a  new  ruling  may  not  entitle  a  party  to 
a  review  of  judgment,  yet  when  a  Court  is  satisfied 
that  its  judgment  has  proceeded  upon  an  erroneous 
view  of  the  law,  the  provisions  of  s.  623  of  the 
Code  of  Civil  Procedure  al^ow  a  retiew  of  judgment. 
Vbllaya  v.  Jaqanatha  .    L  li.  B.,  7  Mad.,  307 

97, Different  decisions  of  Divi- 
sion Benches. — That  one  Division  Bench  of  the 
High  Court  has  decided  a  point  at  variance  with  jthe 
decision  of  another  Division  Bench  is  no  reason  for 
granting  a  review  of  judgment.     Nobbbk  Kishbit 

MOOKBBJBB  V.  ShIB  PbBSHAD  PATTUCC 

[9  W.  B.,  161 

^BBaUSSOM    V,    GoYEBNHBirT.       GOTBBNirBNT    «. 

FBBau880N 9  W.  B.,  168 


98. 


Production  of  authority  on 


law  not  before  produced— Ctt>»7  Procedure 
Code,  1859,  s,  876 — Hrror  in  late, — The  pi-oduction 
of  an  authority  which  was  not  brought  to  the  notice  of 
the  Judge  at  the  first  hearing,  and  which  lays  down  a 
view  of  the  law  contrary  to  that  taken  by  the  Judge, 
is  not  a  sufficient  ground  for  granting  a  review. 
Ellbk  v.  Babhbbb 

[L  Ii.  B,  1  Calc,  184 :  24  W.  B.,  882 

99.  Errors  of  la  V7—L  a  uh 

Mistaken  vienf  of—Civil  Procedure  Code  (Act  XIV 
of  18S2J,  s»  6J&. — A  review  of  judgment  may  be 
granted  (if  it  is  necessary  for  the  ends  of  justice  that 
the  judgment  should  be  reviewed)  where  there  b  an 
error  of  law  on  the  face  of  the  judgment,  or  where 
the  decision  of  the  Court  has  proceeded  upon  a 
mistaken  view  of  the  law.  Itewa  Mahion  v.  Ram 
Kishen  Sing,  I,  L,  R„  14  Catc,  18:  L.  R„  IS 
I,  A„  106,  referred  to.  In  this  case,  without  deciding 
whether  there  was  or  nob  any  error  in  law,  the  appli* 
cation  for  review  of  judgment  was  refused  on  the 
ground  that  it  did  not  apt  ear  there  was  any  danger 
of  its  causing  a  miscarriage  of  justice.    Ik  thb 

VATTBB     OF     THB     PBTITIOIT    07     SHABUP     ChaND 

Mala.    Shabup  Cbakp  Mala  v.  Pat  Dassbb 

[I.  lu  B.»  14  Calc,  637 

100.  -  -     Subsequent  publication  of 

report  of  case — Case  not  brought  forward  at 
hearing,—  Where  a  review  of  judgment  was  applied 
for  on  the  ground  of  the, subsequent. publication  of 
the  report  of  a  High  Court  decision  on  a  point  of  law 

lis 
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which  governed  the  case,  bnt  which  had  not  been 
Qiged  at  the  previoas  hearing,  it  was  considered  that 
fte  applicant  was  not  to  blame  for  his  omission  to 
bring  the  decision  to  the  notice  of  the  Conrt  at  the 
first  hearing,  and  the  application  for  review  of 
judgment  was  granted.    Aohuta  v.  ICamvaytt 

[I.  I..  R..  10  Mad.»  857 
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reason'*— Civil  Procedure  Code,  t,  628  Power  to 
grant  reriew.—S.  623  gives  a  more  extensive  right 
of  review  than  existed  in  England,  where  a  review 
oonld  only  be  obtained  by  showing  that  there  was 
apparent  on  the  record  error  in  law,  or  that  ^lew  and 
relevant  matter  had  been  discovered  after  the  jndg' 
ment  which  could  not  possibly  have  been  used  when 
the  juf'gment  was  given,  or  that  judgment  was 
obtained  by  fraud.  The  words  "or  for  any  other 
sufficient  reasou  "  mean  that  the  reason  must  be  one 
sufficient  to  the  Court  or  Judge  to  whom  the  applica- 
tion for  review  is  made,  and  they  cannot  be  held  to  be 
limited  to  the  discovery  of  new  aud  important  matter 
or  evidence  or  the  occurring  of  a  mistake  or  error 
apparent  on  the  record.  Whether  or  not  there  is  in 
9uch  cases  "any  other  sufficient  reason  "  may  depend 
on  a  question  of  law  or  a  question  of  fact,  or  a  mixed 
question  of  law  and  fact.  Reaeat  Hosein  v.  Hadjee 
AhduUah,  I,  X.  R.,  2  Calc*,  181,  referred  to.  In  cases 
where  a  stay  of  execution  or  an  injunction  is  granted 
on  an  ex'parte  application,  liberty  to  apply  to  the 
Judge  to  vary  or  ^et. aside  his  order  mast  be  implied, 
if  not  expressed.  Fritz  v.  Hohton,  L.  R.,  14 
Ck,  Div.,  542,  referred  to.  On  the  29th  July  1886 
an  application  was  made  by  a  party  against  whom  the 
High  Conrt,  on  second  appeal,  had  passed  a  decree 
dated  the  18th  March  1816,  for  review  of  judgment. 
On  the  28th  August  the  applicant  made  a  further 
application  that  execution  of  the  decree  might  be 
stayed  pending  the  determination  of  the  atiplication  for 
review,  and  an  order  was  passed  ex  parte  granting 
this  application.  Subsequently  the  opposite  party 
applicMl  under  s.  623  of  the  Civil  Procedure  Code  for 
a  review  of  the  ex-parte  order  on  the  grounds  (i)  that 
the  Court  had  no  jurisdiction  to  make  it,  and  (ii)  that 
the  application  of  the  29th  July  was  beyond  time, 
and  therefore  there  could  be  no  review  of  judgment, 
and  no  order  for  stay  of  execution  pending  such 
review.  Beld  that  the  Court  had  power,  under  s.  623 
of  the  Code,  to  review  the  ex-parte  order  of  the  28th 
August,  and  that  such  order  had  been  made  without 
jurisdiction  and  ought  to  be  reviewed,  ffeld  that, 
having  regard  to  the  circumstances  that  the  order  at 
the  28th  August  was  made  without  jurisdiction,  and 
upon  an  ex-parte  application,  of  which  the  opposite 
party  had  no  notice,  and  interfered  perhaps  ind<  fi- 
nitely with  hb  right  to  obtain  the  money  in  Court 
under  the  final  and  unappealable  decree  in  his  favour, 
as  to  which  no  application  for  review  had  been  granted, 
and  that  the  application  for  review  of  judgment  was 
made  after  the  statutory  period  of  ninety  days  had 
expired,  and  contained  no  explanation  of  the  delay, 
sufficient  reason  for  reviewing  the  order  of  the  28th 
August  had  been  shown.  Akib  HiSAif  «.  Ahmad 
All  .        •        •       I.  Ii.  B.,  8  AIL,  86 


loa 


Civil  Proeedvn 


Code,  *.  623 — Omission  to  serve  notice  of  hearing  of 
appeal  on  applicant— Practice — Notice  to  tkow 
cause — Right  to  begin, — An  appeal  which  vu 
referred  to  the  Full  Bench  for  disposal  was  heard  sod 
determined  by  the  Full  Beuch,  and  judgment  giren 
in  favour  of  the  appellant  in  the  absence  of  tbe 
respondent.  Subsequently  the  respondent  appUed 
for  a  review  of  judgment,  and  proved  that  his  absifoce 
at  the  hearing  before  the  Full  Bench  was  due  to  s 
mistake  which  had  been  made  in  not  serving  Idm 
with  notice  of  the  reference.  He  id  by  the  Full  Bench 
that  under  the  circumstances  the  applicant's  absflice 
at  the  hearing  came  vrithin  the  words  "any  other 
sufficient  reason"  in  s.  623  of  the  Civil  Procedure 
Code,  and  the  review  should  be  granted  snd  the 
tippeal  re-heard.  Upon  the  hearing  of  an  applicatioD 
for  review  of  judgment,  upon  whi>  h  an  order  has  beea 
passed  directing  the  opposite  party  to  show  cansewby 
the  application  should  not  be  granted,  coantel  for  the 
opposite  party  should  begin.  Ghajtsham  Siva  r< 
Lal  SiHa        .         ,        .        LI«.R«8All.^^ 


108. 


Question  of  seneral  com- 

— Whee 


mercidl  importance— iSpecial  oroaiuf.— Wb^ 
the  point  sought  to  be  raised  in  review  bad  nt  t  been 
raised  or  argued  by  either  party,  but  was  firit  taken 
by  the  Court  itself  in  giving  its  opinion  upon  the  csie 
referred  to  it,  the  Court  grant«>d  a  review,  obiernng 
as  follows:  **The  question  ariang  in  this  cue  a 
not  a  question-  merely  between  two  parties,  but  iioo£ 
of  great  general  commercial  importance,  and  nndtr 
the  circumstances,  and  on  the  very  special  granndi  I 
have  mentioned,  we  think  that  the  review  oogbt  is 
be  granted/'  Sullekak  Hussbik  v.  Nbw  ObisvtU 
Bank  Cobfobation     .    I.  la.  It.»  15  Bom.,  961 


104. 


Application   for  review 


of   an    order    contrary  to  Ikw-- AUaehmni 
of  person  in  execution    of  decree — LiahiUis  ^] 
mnrrted  woman-'  Waiver, — R,  as  surety  for  her 
husband,  joined  with  him  in  executing  a  bond  fff 
fiHu.     In  a  suit  brouglit  upon  the  bond,  a  decree  wis 
passed  againsc  both.     R  was  arrested  in  execution  of 
the  decree,  and  brought  before  the  Court.    She  vu 
then  asked  if  she  desired  to  apply  to  be  declared  ts 
insolvent  under  the  insolvency  sections  of  the  CitiI 
Procedure  Code  (Act  XIV  of  1882),  but  not  dwogw 
she  was  committed  to  jail.    Subsequently,  however, 
she  applied  to  be  declared  an  insolvent  but  her 
application   was  rejected.    She  then  claimed  to  be 
released  on  tho  ground  of  her  coverture.     The  Judge 
rejected  her  application  as  being  too  late.    On  refe^ 
ence  to  the  High  Cc/aiti—Meld  that  her  applici^ 
for  release  wa^  virtually  an  application  for  review  of 
the  order    for    her    imprisonment,    on  the  ground 
that  it  was  contrary  to  law  ;  that  her  mere  aokim^ 
to  take  the  objection  at  the  time  of  her  arrest  cool^ 
not  be  regarded  as  a  waiver  of  her  right  of  exemptioB 
from  arrest ;  and  having  regard  to  the  nature  of  the 
right  claimed,  it  was  one  which  the  Comrt  could  not 
properly  decline  to  consider  on  review,  however  Istc 
the  application  might  have  been.    Ih  ms  thb  TVti* 
tiohovBadhi  .    I.  Ii.  B.,  12  Bom.,  S2S 
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105. 


Erroneous  application  of 


8.  675,  Civil  Procedure  Code— CivU  Proce- 
dure Code*  $.  623,—  One  of  the  cases  to  which  s.  575 
of  the  Code  does  not  apply  is  where,  a  preliminary 
objection  being  taken  to  the  hearing  of  a  first  appeal 
before  the  High  Court  on  the  ground  that  the  appeal 
is  time- barred,  the  Judges  of  the  Division  Bench 
differ  in  opinion  as  to  whether  the  appellant  has 
shown  sufficient  cause,  within  the  meaning  of  s.  5  of 
the  Limitation  Act  (XV  of  1877)i  for  not  presenting 
the  appeal  within  the  prescribed  period.  The  decision 
of  such  a  preliminary  objection  is  not  a  "  hearing  " 
of  the  appeal,  but  precedes  the  hearing  or  determines 
that  there  is  no  appeal  which  the  i  ourt  can  hear  or 
decide.  Where  such  a  preliminary  objection  is 
allowed^  it  cannot  be  said  that  the  Court  which,  by 
reason  of  the  Limitation  Act,  has  no  jurisdiction  to 
hear  the  appeal,  should  nevertheless  *< affirm"  the 
decree  of  the  Court  below.  In  the  case  of  such  a 
nreliminary  objection  and  suchadiHerence  of  opinion 
(the  Bench  being  equally  divided),  the  opinion  of  the 
senior  Judge  should,  under  s.  27  of  the  Letters 
Patent,  prevail.  Appaji  Bhivrav  v.  Shevlall 
Kknbchandt  L  L.  R.,  8  Bom.,  204,  and  Gridharfji 
Maharaj  Tihait  ▼.  Puruehofum  Ooeeami,  J.  2. 
£.,  10  Calc,  814,  distinguished.  Where,  in  such 
a  case,  the  provisions  of  the  second  paragraph  of 
s.  575  of  the  Code  were  erronronsly  applied,  and 
the  judgment  of  the  junior  Judge,  holding  that 
the  appeal  should  be  dismissed  as  time-barred, 
prevailed,  and  the  Court,  on  appeal  under  s.  10 
of  the  Letters  Patent,  affirmed  such  judgment, — 
Meld  that,  under  the  circumstances,  there  was  a 
mistake  or  errtir  apparent  on  the  face  of  the  record, 
and  that  there  was  sufficient  cause  for  granting 
a  review  of  the  Court's  decree  under  s.  628  of 
the   Code.     Bus  Aim   Bbqah    v,  Collbotob    of 

lAUZAFVABITAGAB  •  L.I'.  B,,  11  AH.,  176 


106. 


Production  of  new  docu- 


ment.—The  objection  to  the  admission  of  a  review 
of  judgment  on  the  strength  of  a  new  document  was 
not  allowed  to  prevail  in  a  case  where  the  so-called 
new  document  was  not  the  sole  reason  fcr  the  admis- 
sion (f  the  review.  HuAo  Qobikd  Pal  v.  Bubo 
SOONPABXB  Chowdhbaih  .  18  W.  IL»  816 


107. 


Reversal   of  decree   on 


vrhich  decision  was  based.— Where  claims  for 
rent  were  decreed  by  a  Deputy  Collector  on  the  basis 
of  a  decree  for  a  kabuliat,  which  latter  decree  was 
subsequently  set  aside,  the  proper  remedy  was  an 
application  to  the  Deputy  Collector  for  a  review  of 
lus  decision.  Moobabbx  Moobajih  «.  Mahoxbd 
AxMAL 22  W.  B.,  161 

108.         Discovery  of  new  evidence 

— Ground »  for  admittion  of  review  in  epeeial 
appeal.— The  fligh  Court  has  no  authority  to  admit 
a  review  of  a  judgment  passed  in  special  appeal  merely 
on  the  ground  that  new  evidence  to  prove  a  fact  has 
been  discovered.  Bhybdb  Nath  Ttb  r.  Kally 
Cbttitdkb  Chowdhbt  •  .16  W.  R.,  112 

Bx'parie  Bashitagabitlv  Natadit 

[llCad.,264 
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Jaoxahval  v.  Palnbappa  Chbtty 

[5  Mad.,  464 

Pakohaitak  Mookebjeb  v.  Bapha  Nath  Moo- 
KBBJEB  4  B.  li.  R.»  A.  C  218 


109. 


Special  Judge, 


Power  of,  to  review  his  own  order  on  ground 
of  diecovery  of  freth  evidence— Dekkan  AgrienU 
turitte"  R-tief  Act,  #.  53.— The  Code  of  Civil  Proce- 
dure is  not  applicable  to  proceedings  before  the 
Special  Judge  under  the  Dekkan  Agriculturists'  Re- 
lief Act  (XVII  of  1879).  The  Special  Judge  has 
therefore  no  jurisdiction  to  grant  a  review  of  a 
decree  or  order  once  made  by  him  on  the  ground  of  the 
discovery  of  new  evidence.    Babaji  t.  Babaji 

[L  Ii.  R.,  15  Bom.»  660 

110. BiBCovery  of  fresh  evidence 

— Evidence  thotring  wan*  ofjurutdietion — Ground 
of  reifiew.—Aa  a  general  rule,  the  discovery  of  new 
evidence  is  not  a  ground  for  the  admission  of  a  review 
of  a  judgment  passed  in  special  appeal.  Quare — 
Whether  this  is  so  when  such  new  evidence  might 
affect  the  jurisdiction  of  the  Court  which  tried  the 
case.  When  new  e^  idence  is  discovered,  the  proper 
course  for  the  appellant  to  adopt  is  to  ask  leave 
to  withdraw  his  spc^cial  appeal,  and  to  apply  to 
the  lower  Court  for  a  review  of  its  judgment.  Kaka- 
BBAi  Vallabhdas  r.  Nathabhai  Habibhai 

[9>Bom.,  80 
Pabbubanq  Sadasbit  e.  Mobo  Vasudby 

[6  Bom.,  A.  C  68 

HI.    -  -    Proof  thai  evi- 

dence  was  not  before  avail  able. — Before  a  review 
can  be  granted  up'^n  the  ground  of  the  discovery 
of  new  matter,  it  must  be  stated  in  the  petition  and 
proved  that  the  new  matter  was  not  within  the 
applicant's  knowUdge,  or  could  not  be  adduced 
at  the  time  when  the  decree  was  passed.     Dwabsa- 

BATH  ChOWDHBY  v.  KlSHEBLAXL  ChoWDHBY 

[Marsh.,  668  : 2  Hay,  660 

Baphet  EoozrwEB  r.  Ajoodhya  L'abdby 

[8  Agra,  69 

NlTBO     KiBHOBB     BiSWAI    v.    JaDTTB     ChUBDBB 

SiBOAB 20W.  R^426 


U2. 


Act  nil  of 


1859,  $.  376— Proof  of  alleged  ground  of  review 

A  review  of  judgment  under  s.  876  of  Act  VHI 
of  1859,  on  the  ground  of  discovery  of  new  evidence 
not  within  the  applicant's  knowledge  at  the  hearing 
of  the  case,  should  not  be  admitted  without  proof  of 
the  truth  of  the  ground  alleged.  Umbao  THAXim 
V.  Qabul  Mtthbal 

[8  B.  I*.  R.,  Ap.,  84 :  16  W.  R.,  7 

NouTA  Mohan  Boy  Chowdbby  r.  DnroBATH 
MooKBBJBB  18  B.  Ifa  R^  427  note 

Ehblut  Chufdbb  Ghosb  V.  Pbabkisto  Ghobb 
[U  B.  Ii.  R,  428  note :  12  W,  R.,  461 

NA3PVAB  Ghabd  Pal  Cbowdhby  v.  Sahdbs 
[8  B.  Ij.  R.,  Ap.,  86  note:  10  "W.  R.,  482 

11  8  8 
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Bakdhav  Ohucksbbuttt  v.  Jainabatan  Pakja 
[8  B.  K  B.,  Ap.,  86  note:  12  W.  H,,  586 

SlTAHATH  GbOBS  r.  ShAHASTTITDABI  DaSI 

[8  B.  Ii.  B«,  Ap.,  87  Bote :  14  W.  B..  26 

NUDABCHAKD  BhOOTA  «.  BeEDOT  MuiTDTJL 

[U  B.  Ii.  B.,  424  note:  17  W.  B.,  458 

SnuMSHBiB  ^£1  Khak  r.  Bah  Chditbbb  Goopto 

[2  W.  B.,  174 

Otherwise  the  application  will  he  refused.    Babtib 
Doss  V  SooBAJ  MuiiL  Bourke,  O.  O.,  181 

Jhubhoo  Sahoo  r.  JUSOSA  KOBB 

[17  W.  B.,  230 

Akbitbat  p.  Kokdi  v.  Kakaji  J.  Jagtap 

[8  Bom.»  A.  C.»  49 

Bbojbitdbo  Coomab  Bot  Chowshbt  f .  Wise 

[19  W.  B.^  180 

NiBSA  Bibbb  V,  Abdoob  Buhuak 

[18  W.  B.,  418 

118,   -  -      _-  Civil  Procedvra 

Code,  1859 y  a,  876.—  During  the  pendency  of  a  suit 
for  rent  a  plaintiff  applied  for  postponement  on  the 
ground  that  he  was  unable  to  obtain  a  copy  of  a 
document  which  he  had  applied  for  from  the  CoUec- 
torate.  The  Munsif  refused  postponement  and  gave 
him  a  modified  decree.  The  plaintiff  subsequently 
obtained  a  review  of  judgment  and  a  decree  in  full. 
The  Judge  on  appeal  decided  that  the  Munsif  was 
vrrong  in  admitting  the  review,  because  the  plaintiff 
had  not  mentioned  that  he  was  previously  unacquainted 
with  the  existence  of  the  dncument.  ffeld  that  the 
review  was  properly  admitted  under  Act  VIII  of 
1859,  s.  876.    Goob  Dtal  Bot  v.  Dbba  Noosita 

[22W.  B.,  446 

114«  Nature   of  evi- 

dence—Civil Procedure  Code,  1869,  s.  576.— The 
new  evidence  referred  to  in  s.  37',  Act  VIII  of  1859,  is 
evidence  that  would  i  robably  alter  the  decision  of  the 
Court.  The  affidavit  on  which  an  application  for 
review  is  grounded  must  state  what  the  new  evidence 
to  be  relied  on  is  :  in  such  an  affidavit  no  reliance  can 
be  placed  on  a  statement  of  belief  of  good  defence  on 
the  merits,  but  the  facts  to  be  relied  on  as  such  must 
be  set  out.    Dhunsook  Dasb  r.  Hubby  Baboo 

[Bourke,  O.  C,  116 

116,  — — Fresh   evidence. 

Nature  of,  requisite  for  review, — Where  new  evidence 
la  adduced  in  an  appliratio'i  for  review,  it  need  not 
be,  per  se,  sufficient  to  show  tliat  the  previous  deci- 
si<fn  is  wrong  er  such  as  to  cause  an  overmRstering 
balance  of  evidence.  If  there  is  sufficient  ground  for 
receiving  the  new  evidence,  tbe  case  is  to  be  heard  as 
if  it  were  being  originally  heard  with  the  materials 
then  before  the  Court.  Sahebjav  Btbrb  v.  SumuR 
Ali 22W.  B.,  238 

116.  -  —  Civif  Procedure 

Code  C 1882 J,  s.  623— Review  of  judgment  on  second 
af)peaf — Alleged  discovfry  of  new  and  impor/ant 
dLocumentary  evidence — Ground  tcMch  cculd  not  he 
relied  on  on  second  appeal, — In  a  suit  on  a  mortgage 


'BCE'VISt'W— continued, 
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it  was  held  by  the  lower  Appellate  Court  and  by 
the  H^h  Court  on  second  appeal  that  the  pro- 
perties comprised  therein  were  under  attachmenl  it 
the  time  of  its  execution,  and  tiiat  it  was  acwniingly 
void  under  the  Civil  Procedore  Code,  a  276,  as 
against  the  claims  of  judgment-creditors  enforcwbk 
under  the  attachment.  The  plaintiff,  who  was  the 
appellant  on  sf^cond  appeal,  sought  a  review  of  the ' 
judgment  pronounced  therein  on  the  ground  of  the 
discovery  of  new  and  important  documentary  eridflitt 
fiom  which  it  would  appear  that  the  propertirt  in 
question  were  not  under  attachment  at  the  date 
of  the  mortgage.  Held  that  the  application  for 
review  could  not  be  entertained  for  the  reason  that  the 
ground  relied  upon  could  noi  be  successfully  relied 
upon  on  a  second  appeal.    Babf  Kftti  r.  Mabid 

[I.Ii.B^l8Madn480 

^7,  Error  in  adjudication  of 

eoBtB— Other  ground  for  application  nntenabh- 
Ctrtf  Procedure  Code,  1877,  s.  50^.~When  an 
application  for  a  review  of  judg:ment  is  made  npoa 
several  grounds,  one  of  which  refers  only  to  the 
question  of  adjudication  of  costs,  and  the  Coart  to 
whom  the  application  is  made  holds  all  the  oti»ff 
grounds  to  be  untenable,  but  is  of  opinioa  that  there 
has  been  a  clerical  mistake  in  that  part  of  its  order 
or  judgment  which  refers  to  costs,  it  may  reject  the 
application  absolutely  and  permit  the  applicant  to 
apply,  under  s.  206  of  the  Civil  Procedure  Code, 
1877,  for  a    rectification  of  the  clerical  miitake. 

JOTKISHBir  MoOKBRJBB  v.  ATAOOB  BOBOBiV 

[1. 1..  B.,  6  Calc  22 :  6  C.  L.  B.,  676 

6.  BB VIEWS  APTEB  TIME. 

11®. Power  to  grant  review  after 

time.— A  Judge  has  power  to  grant  a  review  after 
the  lapse  of  the  ninety  days  within  which  tbe  appfi* 
cation  ought  to  be  made.  Bam o rim  Doss  f. 
Gholam  Ahmbd  Khohdkab    .    W^.  B.,  F.  B.,  84 

119. j^^g^  anirtofo^ 

able  ground  for  defag.~A  Court  has  no  jurisdictioa 
to  entertain  an  application  for  review  after  the  1«P* 
of  ninety  daysof  the  judgment  to  be  reviewed,  ni»le» 
just  and  reasonable  cause  for  the  delay  be  s\^f^ 
Shama  Chvbn  Chuokbbbutty  r.  BiNDAfiVH  Chc J- 
SBB  Bot 

[B.  I,.  R.,  Sup.  Vol.,  892:  9  W.  B^  181 

Mahombd  Gazi  Chowdhrt  r.  DuiLAB  Brar 

[6  B.  Ii.  B.,  818  note :  U  W.  B^aJ 

KaSHBENATB  ILoT  r.  tiUKBBBNABAiy  ChATTBBJIX 

[W.  B.,  1864, 91 

Juvbhoo  Sahoo  r,  Jusoda  Kosr 

[17W.  B.,a80 

Pakiba  r.  Basapa  Madabak  Shbtti 

[8  Bom.,  A.  C,  334 

120. Petition  for  ccf- 

reefing  decree — Just  and  reanonahle  gromwi  for 
delay, r-k  petition  for  the  rectification  of  a  decree  i« 
not  different  from  an  application  for  a  review  irhea 
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the  object  of  the  rectification  is  to  alter  the  decision 
of  the  Court,  and  snch  a  petition  cannot  be  received 
after  ninety  days  \\ith(.at  just  and  reasonable  cause 
for  the  delay  being  shewn  to  the  satisfaction  of  the 
Court.    Absub  Ali  r.  Woolfutookissa 

[13W.  B.,dd 


121. 


Improper  grant  of  revievr 


after  time  -  Act  VUl  of  1859,  a.  S77.— Where  a 
party  applying  for  a  review  of  judgment  after  the 
expiry  of  the  period  of  ninety  days  allowed  by  s.  377, 
Act  VIII  of  1859,  had  not,  as  required  by  that  section, 
shown  any  just  and  reasonable  cause  for  not  preferring 
his  application  within  the  prescribed  period,  the  order 
admitting  the  review  was  held  to  have  been  improperly 
granted,  and  was  set  aside  with  all  subsequent  pro- 
ceedings thereon.  Lvcbmun  Singh  r.  Tibbani 
Baxbh     .        .  •        .  14  B.  Ii.  IL,  373 

S.  C  LucHKUN  SnroH  v.  Shuushbbb  Singh 

[Ij.  B.,  2  I.  A.,  58 

LrLBBTllOBVN  BOT  ChoWDHBY  9.  SOWTBA   BBB- 

BBS low.  B.,  42 

OovB  Fbb8haj>  Submah  r.  Anjttb  Ali 

[24  W.  B..  284 

Faeiba  p.  Babapa  Mahadan  Shetti 

[8  Bom.,  A.  C,  234 

GrNGANABAIN  BOT  r.  GOONOHONEB 

[8  W.  B.,  184 

Bbtts  9.  BoNSi  HrNDirii  .        •  25  W.  B.,  343 

Ebisto    Gobinp    Joabdab    v.    Jugobundhoo 
SiBCAB 12W.  B.,  94 

Sbbenath  Chowdhby  v.  Kbitattomybb  Dobsbb 

[18  W.  B.,  286 

122.  ■ Admission  of  review  after 

time  for  good  grounds.— There  seems  to  be  no 
limit  to  the  time  after  the  expiration  of  ninety  days 
at  which  the  application  for  review  may  be  filed, 
provided  the  applicant  can  satisfy  the  Court  that 
there  is  just  and  reasonable    ground    for  review. 

JOOOTTL  ElB^OBE  SiNGH  V.  OOGTTB  NaBAIK  SiNGH 

18  W.  B.»  483 


123. 


Beversalby  High  Court  of 


decision  In  similar  eBae—JHeview  granted  on 
insufficient  gronnds, — Where  an  application  for  re- 
view of  an  order  in  execution,  made  after  ninety  da^s 
from  the  order,  was  granted  simply  on  the  ground 
that  in  the  execution  case  of  another  person  upon  the 
same  decree  the  decision,  which  apparently  proceeded 
upon  the  same  ground  as  the  decision  in  this  case, 
had  been  reversed  by  the  Bigh  Court, — Sield  that 
the  order  admitting  the  review  was  open  to  appeal, 
and  must  he  set  aside.  BoT  Gcopub  Suhatb  o. 
ACHBBT7B  Lau.  .     13  W.  B.,  120 


124. 


Different  construction  of 


law  by  High  Court-  Civil  Froeedvre  Code,  1869, 
«.  377.-  Where  the  only  cause  for  admitting  a  review 
after  the  ninety  davs  prescrihed  by  s.  877,  Act  VlII 
of  1859,  was  that  the  High  Court  construed  the  law 
differently  from  the  way  in  which  it  had  heen  laid 
down  in  the  decision  admitted  to  review, — Meld  that 


BJSTTlE'W-'eontinued. 

6.  BEVIEWS  AFTEB  TIME— con^fiiired. 
the  cause  alleged  was  no  excuse  for  the  delay.    Pbak 

KlSHBN  BhUTTAOHABJBB  r.  BUKSHBB  CaZBB 

[10  W.  R,  26 


126.. 


— —  Subsequent  vary- 

ing  decision  of  law — Order  on  remand — Ground 
for  review, — A  remand  order  made  on  special  appeal 
is  (unless  a  review  of  it  be  obtained  within  the  pre- 
scribed time)  a  conclusive  determination  of  the  points 
of  law  involved  in  it ;  and  the  correctness  of  the  law 
laid  down  upon  a  remand  cannot  be  questioned  on  a 
second  special  appeal ;  nor  is  the  fact  of  the  Courts 
adopting  a  different  view  of  the  law  after  an  order 
has  been  made,  in  general  a  good  ground  for  allowing 
a  review  of  such  order  after  the  time  for  a  review 
has  elapsed.  Baukitvabbai  e.  Damodhab  Nabbhe- 
BAK  ....    6  Bom.,  A.  C«,146 


126. 


Subsequent  Full  Bench 


deofiBion— Ground  for  review.— A  Full  Bench 
judgment  after  the  original  judgment  has  been  given 
in  a  suit  is  not  a  ground  of  review,  a  Kull  Bench 

S'  dgment  heing  prospective,  and  not  retrospective. 
ADHDB    ChUSTDBB     GhOSB    C.      BADHIKA     ChOW- 
DHBAIK 7W.  ]^.,  405 

DWABKAKATH  DoSS  BiSWAS  V,  MaKIOK  ChUNDBB 

Doss 9W.  B.,  102 

Contra,  FOBBES  r.  DyanxtTOOLLAH 

[10  W.  B.,  416 


127. 


A  new  exposition 


of  the  law  by  a  Full  Bench  after  the  passing  of  the 
original  decree  is  not "  just  and  reasonable  cause  " 
for  admitting  a  review  after  the  prescribed  period.' 
When  a  review  has  been  granted,  the  Court  is  bound 
to  decide  the  case  according  to  any  new  exposition 
of  the  law  by  a  Full  Bench  made  since  the  original 
decision.  bHAMA  Chubn  Chuokbbbcttty  «.  Binpa- 
BUn  Chundbb  Boy 

[B.  I..  B.,  Sup.  VoL,  892 : 9  W.  B.,  181 

BXTBA  BOODHO  v\  EOYLASH  CHrBDBB  NuimBB 

[6  W.  B..  100 

Allabmonbb  Dosbu  r.  Joy  Sukkbb  Boy 

[7W.B.,408 


128. 


Cf round  for  re- 


view— Suit  by  mortgagee  to  declare  lien — Suhse* 
quent  suit  for  poseession. — The  plaintiff,  a  mortgagee, 
obtained  a  money-decree  against  the  dcfeniiant.  A 
third  party,  in  execution  of  another  decree  obtained 
against  the  same  defendant,  put  up  for  sale  the  pro- 
perty included  in  the  plaintiff's  mortgage,  and  him- 
self brought  the  right,  title,  and  interest  of  his  judg- 
ment-dehtor  in  the  property  mortgaged  to  the  plaintiff. 
The  plaintiff  subsequently,  in  execution  of  his 
decree,  booght  in  the  same  property  himself,  and 
brought  a  suit  against  the  defendant  and  the  third 
party  to  have  it  declared  that  the  latter  held  the 
property  subject  to  his  mortgage.  The  suit  was 
decreed  by  the  Subordinate  Judge,  but  eventually 
dismissed  by  the  High  Court,  on  the  ground  that  the 
plaintiff,  by  suing  for  his  money*decree  only,  had 
deprived  himself  of  the  beneBt  of  his  lien  as  against 
the  third  party.     The  plaintiff  thereupon  brought 
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another  Buit  a^raintt  the  same  parties  to  recover  pos* 
■esiioD  of  the  mortgaged  property,  which  suit  even- 
tually came  up  heifore  a  Full  Bench,  whej^e  It  was 
decided  that  the  plaintifP  had  no  right  to  bring  the 
suit  for  recovery  of  possession^  bat  that  his  proper 
course  was  to  sue  to  have  his  lien  upon  the  property 
declared,  the  Court  lotimating  that  it  would  be  open 
to  the  plidutiff  to  apply  for  a  review  of  judgment 
in  the  suit  originally  brought  by  him.  On  the  revi>^w 
coming  on  to  be  heard,  it  was  held  that  the  pliuntiff 
was  entitled  to  a  review  of  that  judgment,  and  that 
the  case  was  distinguishable  from  thi  general  rule  as 
to  reviews  laid  down  in  Madhuh  Chunder  Ohose  v. 
Sadhika  Lhowdhrain,  7  W.  R„  405 ;  DwarJcanaih 
Dots  Biewaa  v.  ManicJc  Chunder  Dost,  9  W.  JS., 
102}  and  Shama  Chum  Chuckerhutiy  v  Bindahun 
Chunder  JZoy.  B,  L.  B.,  Sup.  Vol.,  h92,  inasmuch 
as  the  granting  the  review  did  not  interfere  with  pre- 
vious decisions  of  the  Court  in  other  cases  between 
other  parties.  Jonkbmjoy  Mullick  r.  Dasmokby 
Dassbb  .       I.  li.  B.,  8  Calo.,  7C0 


129. 


Decision  of  High  Conrt  or 


Privy  Coonoil  modifying  the  Imw.— An  ap- 
plication for  review  of  judgment  of  a  lower  Court  is 
not  admissible  after  the  limited  piriod,  y  in 

consequence  of  a  decision  of  the  H  igh  Court  or  of 
the  Privy  Council  modifying  the  law  or  practice 
which  prevailed  at  the  time  when  the  judgment 
sought  to  be  reviewed  was  passed.  Onoop  Chitndbb 
Pat7£  v.  Ekkowbbb  Singh   .      . .     6  W.  B.,  167 


180. 


Subsequent  decision    of 


Privy  Council— JZi^A/  to  retrial  of  case.— 
Where  the  decision  of  a  lower  Conrt  follows  a  view 
of  the  law  taken  by  the  High  Court,  and  that  view  b 
set  aside  by  a  ruling  of  Her  Majesty  in  Council,  the 
judgment-creditor  has  a  right  to  have  his  case  re- 
tried upon  that  ruling.  Banbb  Pbbshad  v,  Badha 
Pbbshas  Singh  .        .15  W.  "R.,  148 


181. 


Decision  of  Privy  Council 


^Civil  Procedure  Code,  1859,  t,  379— Ground  for 
reoiew  cut  of  time, — A  decision  of  the  Privy  Ci-uncil 
in  1871  as  to  a  question  of  fact  in  another  suit,  or  the 
pendency  of  the  appeal  in  the  High  0,  urt,  was  held 
to  be  no  cause  (under  s.  S7^,  Act  YlII  of  1859)  for  not 
having  preferred  an  application  for  review  of  a 
judgment  passed  in  May  1866  within  ninety  days 
from  the  date  of  the  decree.  Bolakbb  Lall  e. 
MoirjBB  Lall  .         .        .        •    17  W.  It.»  168 

18S. Application  for 

review  after  appeal  by  party  who  did  not  appeal — 
Act  VIII  of  1859,  8,  877— Just  and  reasonable 
cause  for  delay  in  filing  petition  of  review. — Upon 
the  appeal  of  one  of  the  defendants  to  the  Privy 
Council  the  judgment  of  the  High  Court  was 
reversed.  Another  defendant,  whose  defence  was  the 
same  as  that  of  the  defendant  who  had  appealed, 
applied  to  the  High  Court  to  review  its  judgment 
after  a  lapse  of  several  years  from  the  date  of  the 
judgment  of  the  High  Court,  but  within  three 
months  from  the  date  on  which  he  became  aware  of 
the  decision  of  the  Privy  Council.  The  application 
was  refused,  Satto  Saran  Okosal  v.  Tarini  Charau 
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Qhose,  S  B.  L.  B.,  A.  C,  237,  doubted.  PAncHAVil 
BosB  r.  Gttbudas  Bot 

[9  B.  I..  B.,  187 :  18  W.  B.,  817 

188. Analogous  cam. 

— An  application  for  review  of  judgment  of  three  oot 
of  five  analogous  cases  decided  by  the  Hit^h  Court,  tha 
judgment  in  two^of  which  had  been  reversed  by  the 
Privy  Council,  was  made  after  a  lapse  of  more  than 
ninety  days  fnim  the  date  of  judgment.  Held  tint 
a  lapse  of  ninety  days*  under  the  circamstaoo« 
would  not  be  a  bar  to  the  granting  of  the  renev. 
Satto  Sabak  Ghosal  r.  Tariki  Chabaf  Ghosb 

[8  B.  I..  B..  A.  C  287 

8.  C.  SlTTTO  SUBBUK  GOBHAL  fi.  TABIUBB  CbVB' 

Gbosb 12  W.  B.,  IM 

184. ^Execution  of  decree  againflt 

wrong  pevBOn— Act  VUI  of  1859,  ss.  376, 377- 
Beasonable  ground  for  review — Appeal  h^  *" 
d^endant,  right  of  review  by  another^—A  decrwfif 
wasilat  was  passed  against  "the  defendMnt"  in  s 
case  where  there  were  several  defendants;  snd  u 
soon  as  one  of  them,  who  was  not  the  person  ip^ 
whom  the  plaintiff  sonsht  for  wasilat  in  the  originsl 
plaint,  found  that  the  decree  was  t«>  be  execptal 
against  him,  he  applied  to  the  Court  for  a  revier. 
tboagh  after  the  time  prescribed  by  s.  377,  Act  VIH 
of  1859.  Eeld  that  the  Court  was  quite  right  io 
holding  that  there  was-  reasonale  cause,  within  the 
meaning  of  that  section,  for  the  applicatioo  £r 
review  not  being  preferred  within  the  limited  time. 
BuNKOo  Lall  Sivqh  r.  Basoom  dxissa  Bibbb 

l7W.B.,Me 

185. Pendency  of  special  App^ 

— Ground  for  delay — Civil  Procedure  Code*  iSoift 
s.  377.— Where  an  application  for  review  is  not  nsde 
within  the  ninety  da^  s  provided  by  Act  Vlll  of  lSa9> 
the  pendency  of  a  special  appeal  is  not  **  a  just  tf^ 
reasonable  cause "  for  the  loss  of  time,  sncb  ss  the 
Court  to  which  the  application  is  made  is  bound  to 
arrive  at  under  s.  377>  before  it  can  entertain  the 
application  at  all.    Lttoas  v.  IStbpbbk 

[9W.R,801 

Pakiba  v.  Babapa  Mahadah  Sbbtti 

[8  Bom.,  A.  C,  SSi 

186.  Miatake  of  oounsel-CitU 

Procedure  Code  (Act  XI  Vof  1882J,  s.  623—**  Stjf- 
cient  cause," — In  a  suit  between  A  and  B  heard  to 
the  29th  January  18^3,  a  certain  conveyance  «v 
filed  with  the  pUint,  but  no  to  the  hearing  this  cob* 
ye^ance  had  been  protected  from  discovery.  ^< 
counsel  had,  hnwever,  had  a  copy  thereof  delivered  to 
him  at  the  time  ^'s  written  statement  was  bdi^ 
drawn,  and  a  copy  briefed  to  him  at  the  hearing- 
At  the  hearing,  a*b  counsel  stated  that  the  effwt  of 
the  conveyance  was  to  vest  the  entirety  of  a  certsis 
property  in  A;  this  view  was  accepted  by  J^sooanMl> 
who  did  not  read  the  conveyance  The  only  issae  is 
the  case  was  '  who  was  in  possession  of  the  pn>:*erty,'' 
and  the  Court  decided  thb  issue  on  the  5th  Febnisi? 
in  favour  of  the  plaintiff.  On  the  26th  Pebraaiy  B 
brought  a  suit  a^dnst  ^i  to  set  a&de  this  conveysix' 
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on  the  ground  of  fraud.  And  in  rertain  proceedings 
in  this  casQ  taken  on  the  Slst  March,  J?'s  counsel 
discoYered,  as  he  alleged  for  the  flr^t  time,  that 
under  the  conveyancA  a  moiety  of  a  seven-twenty- 
fourth  share  remained  in  B.  On  that  day  instruc- 
tions were  given  to  ^'s  counsel  to  draw  up  a  petition 
of  review  of  the^  judgment  of  the  6th  February. 
This  petition,  owing  to  the  Easter  vacation »  was 
not,  and  could  not  have  been,  presented  till  the 
9th  April.  Seld  that  the  words  "  sufficient  reason  *' 
in  s.  623  of  the  Code  should  receive  a  liberal  con- 
struction, and  should  be  construed  so  as  to  do  substan- 
tial justice  to  the  parties ;  that  as  in  this  case  it 
appeared  to  the  Court  that  the  construction  placed 
upon  the  conveyance  by  B*a  counsel  was  the  correct 
one,  "sufficient  reason''  had  been  shown  for  making 
the  application.  Ik  thb  hattbb  ot  thb  fbtition  ot 
SoLoMov.     GoFAUL  Chuitdbb  Lahibi  v.  SoLOKOir 

[I.  Ii.  B.»  II  Calc,  767 

Seldf  on  the  appeal,  per  Gabth,  C.J.--  Although  It 
is  difficalt,  and  perhaps  undesirable,  to  attempt  to  define 
precisely  the  meaning  of  the  words  *'  any  other  suffi- 
cient reason  "  in  s.  623  of  the  Civil  Procedure  Code, 
yet  from  the  earlier  part  of  the  clause  it  is  clear  that 
a  point  which  might  have  been,  but  which  was  not, 
discovered  at  the  trial  by  the  exercise  of  due  dili- 
gence, was  not  intended  by  the  section  to  afford 
any  sufficient  reason  for  review.  Fer  Wilson,  J, 
— Semble — If  at  a  trial  all  parties,  counsel  on  both 
sides,  and  the  Judg^  are  under  a  misapprehension 
as  to  the  contents  of  a  document,  or  even  if  the 
Judge  alone  is  misled  on  such  a  point,  and  in 
consequence  a  wrong  decree  is  made,  the  mistake 
ought  to  be  corrected  on  review.  Gofal  Chandba 
Lahibi  v.  Solomon  .        .  I.  L.  B.»  18  Calo^  62 


187. 


Discovery  of  new  evidence 


— Lapse  of  time, — The  discovery  of  new  evidence 
may  make  it  proper  to  grant  a  review,  but  the  circum- 
stances must  be  very  special, — the  more  so  when 
the  application  for  review  is  made  many  years  after 
the  date  of  the  decree,  and  the  evidence  discovered 
must  be  of  a  clear  and  conclusive  character.  Hbbba 
Lall  Ghosb  v.  Basc  Tabuok  Dbt 

[28  W.  B.,  829 


188. 


Ground  for  delay— E/Tect  of 


ignorance  of  effect  of  judgment, — An  applicant  for 
review  cannot  plead  hu  ignorance  of  the  effect  of  the 
judgment  as  a  justification  for  his  delay.  Gctlaic 
HUBBN  MaHAICBP  r.  MUSA  MiYA  Haxad  Ali 

[I.  Ij.  B.,  8  Bom.,  260 


188. 


Adoption  of 


danghtei'e  eon—CuttomSreachee  of  custom- 
Practice — New  eate  eet  up  in  special  appeal. — An 
application  for  review  was  presented  to  the  High 
Court  more  than  eighteen  months  after  time,  the 
applicant  alleging  that,  soon  a^ter  the  decinon  sought 
to  be  reviewed,  he  was  engaged  in  collecting  instances 
of  the  special  custom  relied  upon  by  him  in  support 
of  his  claim.  The  special  custom  was  not  set  up  in 
the  Courts  below,  but  an  objection  was  taken  for  the 
first  time  in  special  appeal  that  an  issue  regarding 
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it  should  have  been  raised  in  the  lower  Courts.  No 
instance  of  such  special  custom  had  been  given  in 
evidence.  It  was  urged  that  the  applicant  was  a 
minor  until  shortly  before  the  making  of  the  High 
Court  decree,  and  was  onlv  represented  by  his  adop* 
tive  mother  as  his  guardian.  The  High  Court  con- 
sidered that  there  was  ho  sufficient  excuse  for  the 
delay,  and  rejected  the  application,  observing  that, 
unless  upon  very  strong  grounds  and  under  very  speinal 
circumstisknces,  the  Court  would  hesitate  to  permit  a 
party  at  such  astsge  of  his  suit  to  set  up  a  case  which 
was  not  set  up  for  him  in  the  Courts  below,  where  his 
professional  representative  must  have  been  well  aware 
whether  such  a  case  could  be  legitimately  set  up, 
and  abstained  from  any  attempt  to  do  so.     Gofas 

bAFBAY  V.  HANMANT  SAFBAT 

[I.  L.  B.,  6  Bom.,  107 


140. 


Just  and  reason' 


ahle  cause — Civil  Procedure  Code,  1859, «.  377, — The 
plaintiff  in  a  suit  applied,  more  than  two  years  after 
the  proper  time,  for  a  review  of  judgment  in  such 
suit,  filing  with  bis  application  a  copy  of  a  decision 
by  the  High  Court,  which  had  been  passed  subse- 
quently to  the  date  of  such  judgment,  in  support  of 
a  contention  contained  in  his  application  which  should 
have  been,  but  was  not,  urged  at  the  hearing  of  his 
suit.  Such  contention  and  the  other  arguments  and 
statements  contained  in  his  application  might  have 
been  adduced  within  the.  time  allowed  by  law  for  an 
application  for  a  review  of  judgment.  Jleld  that,  as 
such  contention  might  have  been  urged  at  the  first 
hearing  of  the  case,  there  was  no  **  just  and  reason* 
able  cause"  for  preferring  the  application  after  time, 
and  the  Court  of  iirst  instance  was  therefore  not 
warranted  in  granting  the  application  and  reviewing 
its  judgment.  Mapho  Das  v.  Bvkhan  Sbwak 
Singh      ....    L  Ii.  B.,  2  A1L»  287 


141. 


Nectssity  for 


review  not  arising — Civil  Procedure  Code,  1869, 
«.  S76. — Though  a  certain  issue  in  a  suit  was  decided 
against  the  plidntiff,  the  suit  was  decreed,  and  the 
defendants  obtained  a  review  on  which  that  decree 
was  set  aside  and  the  plaintiff's  suit  declared  barred  by 
limitation.  On  this  the  plaintiff  applied  for  a  review  of 
both  judgments.  Meld  that,  though  his  application 
in  relation  to  the  former  judgment  was  not  in  time, 
yet  as  he  had  no  occasion  to  ask  for  a  review  un^ 
the  latter  judgment  was  passed,  the  words  of  s.  376, 
Civil  Procedure  Code,  1859,  entitled  him  to  ask  the 
Court  to  reconsider  both  judgments.  Baooo  Jan  v. 
Chowdhbt  Ztthoobul  Huq         .    18'W.  B.,68 

7.  QUESTIONS    WHICH     MAY   BE  BAISED 

ON  BBVIBW. 


142. 


Baising    new    grounds — 


i 


Cfi»t7  Procedure  Code,  1869,  s,  S74.--A  party 
wbhing  to  be  heard  in  support  of  new  grounds  must 
apply  for  permission  under  s.  374»  Act  VIII  of  1859 : 
he  cannot  be  permitted  to  ruse  them  in  an  applicap 
tion  for  review.  Fueitbooddbbn  Mahombb  Ahbak 
Chowdhbt  «.  Annundnath  Bot     8  W.  B.»  870 
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7.  QCESTIOKS  WHICH  MAY  BE  RAISED  ON 
BEVIEW-  continued. 

148. -  -   Issue  not  raised  in  lower 

Courts — AppUcaiion  J  or  renew  ajier  special  ap- 
peal.— In  an  application  for  review  after  special  ap- 
peal, the  Court  will  not  entertain  a  qnestion  not  raised 
before  at  a  former  stage  of  the  snit.  Ix  be  Tufa  hi 
SivoH 6  B.  Ii.  B.,  Ap.,  141 


•  • 


144. 


New     a  rguments— Jfa^/^r 


prev^onelp  adjudicated  on. — The  Judges  arc  not  re- 
quired to  re-ndjndicate  points  consider^  and  adjudi- 
cated when  brought  before  them  by  a  pleader  then 
employed,  tbr ugh  they  may  be  better  argued,  and  put 
in  a  different  li^ht  bv  another  pleader  substquently, 
but  are  to  be  guided  m  their  admission  of  reviews  by 
-the  definite  terms  of  sa.  877  and  378  of  the  Civil  Pro- 
cedure Code,  1859.  Cbockxe  Mukpub  r.  Cbitnpbx 
Ijku,  Dabs  •    14  W.  B.,  834 


145. 


Issue  not  noticed  in  the 


lower  Court — Arguments  on  appeal  and  reriew. 
— In  the  first  Court  an  issue  was  raised  whether  or  no 
the  hearing  of  this  suit  was  barred  by  the  law  of 
limitation.  One  of  the  grounds  of  appeal  to  the 
Judge  was,  that  the  Principal  Sudder  Ameen  ought 
to  have  held  the  suit  barred  as  regards  the  diaras 
under  the  special  limitation  of  three  years  frcm  the 
date  of  the  Collector's  settlement.  The  Judge  did 
not  notice  this  ground  in  his  judgment.  The  same 
ground  of  appeal  was  repeated  on  the  special  appeal 
to  the  High  Court,  but  that  Court  refused  to  enter- 
tain it,  for  the  reason  that  it  did  not  appear  f o  have 
been  raised  in  argument  before  the  Judge  or  in  the 
first  Court.  On  applicatidu  for  review,  it  was  urged 
that  the  Court  ought  to  have  listened  to  this  ground, 
but  the  Court  adhered  to  its  former  decision. 
Counsel  should  not  be  heard  to  re-argue  a  case  on 
review  upon  the  same  points  as  were  argued  on  special 
appeal    Baj  Kuitwab  r.  IifDiBJiT  Ruvwab 

[6  B.  li.  B.,  686 :  18  W.  B.,  62 


146. 


Points   for   argument — 


Questions  already  discu»sed  and  decided — ^eto 
points.^On  application  for  review  of  judgment, — 
Meld  a  party  applying  for  the  review  of  judgment 
must  jihow  that  there  is  good  and  sufficient  cause 
for  granting  the  review  before  he  can  be  heard 
to  argue  that  the  decision  is  erroneous.  In  so  showing 
cause,  (first)  no  point  can  be  raised  which  has  been 
already  discussed  and  decided  en  the  original  hearing 
of  the  appeal ;  and  (secondly)  no  new  point  which  has 
not  been  raised  at  the  hearing  of  the  appeal  can 
be  argued  on  the  application  for  review.    Bhawa- 

BAL  SlKGH  V.  BaJBKDBA  PuATAP  SaBOY 

[6B.Ii.B.,821 

Bajbivbbo  Pbotab  Sabbb  r.  Bhowabul  Sikoh 

[14  W.  B.,  106 

Upholding  on  review,  Bhowabul  SuroB  r.  Ba- 
jjbbdbo  Pbotab  Sikob  18  W.  B.,  167 

Jahab  Ali  r.  Chakbi  Chabab  Dbt 

[6  B.  L.  B.,  884  note :  11 W.  B.,  202 

QUHQAPXB8AD  V.  AgBA  AVD  MABTEBMAB'B  BkAB 

[6B.  Ii.B.,840note 


KBVIEW— continued, 

7.  QUESTIONS  WHICH  MAY  BE  BAISED  OK 
BEVIEW  -  concluded, 

S.   C.   AOBA  AlTD  HABTXBMAK'B   BaHE  r.  OUUGA 

PxBBHAs  .    16W.  Bw,F:B.,5note 

HaZBA  BBG17H  V.  HOSBEIN  ALI  KhAH 

[6  B.  L.  B.,  S41  note 

COLLBCTOB  OP  TiFPEBAH  r.  MaPZUKBIPBA  BiBI 

[6  B.  L.  B.,  841  note :  14  W.  B.,84 

Gabib  Hobbxib  Chowdhbt  r.  WiBB 

[6  B.  KB.,  848  note 

S.  C.  Mbhttroonisba  Ebatoon  r.  Wisb 

[16W.B„P.B.,2note 

BxNi  Hadhab  Ghobx  v.  Gavoa  Gabiitd  lllSPil- 
[6  B.Ii.  B.,  846  note :  16  W.  B.,  F.B.,  8  note 


147. 


Points  for  argument- ^^ 


VIII  of  1859,  s.  876^Arguments  and  ^rcundstoU 
raised  on  review.— It  cannot  be  treated  as  a  nnivcr- 
sal  rule  that  no  point  can  be  raised  on  an  applintioo 
f(.r  a  review  which  has  been  already  discussed  and 
decided  on  the  original  hearing  of  the  appeal ;  or 
that  no  new  point  which  has  not  been  raised  oo  the 
hearing  of  the  appeal  can  be  argued  on  the  appKca* 
tion  for  a  review.  In  each  case  the  Court  to  wbich 
the  application  is  made  must  ccnsider  and  decide 
whether  a  review  is  necessary  to  correct  any  c>idcnt 
error  or  omission,  or  is  otherwise  requivte  for  the  ffldi 
of  justice  Ib  tbb  siattxb  op  tbx  pbtitioh  or 
Cbibtamani  Pal.  Cbiktamaki  Pai  c.  Pi  aw 
MoBVK  Mookbbjbb.     Ik  ybb    hattbb  op  thi 

PETITION  07  SALEH  SbABI  SABI-UD-DIir  ABUSaUH. 

Salkh   Sbabi  Sasmtd-din  Abu  Saieb  r.  A8ai>- 
ttmbbaBibeb 

[6  B.  L.  R,  126 :  16  W.  B.,  F.  B.,1 


148. 


Poinis  alrteij 


decided  —  New  points  —  Discretion  of  Cemri.  — 
Parties  applying  for  a  review  of  judgment  are  not 
'  absolutely  debarred  from  asking  for  a  re-beariog  of  t 
matter  which  has  been  already  aigued  and  consideifd, 
nor  are  they  debarred  fiom  raising  a  point  which  bM 
not,  but  which  might  have  been,  raised  previously  i 
but  in  every  such  case  it  lies  upon  the  party  making 
the  application  to  show  the  Court  some  good  gnmDd 
upon  which  that  indulgence  is  asked  fcr«  and  it  is  in 
the  discretion  of  the  Court  to  allow  or  to  refuse  sach 
an  application.  Hubee  Pkbbhad  HnKBUL  r.  KrKD 
KiBHOBB  SlNQH  .     ITTV.  B.,479 


149. Question  raited 

and  abandoned.— A  party  who  not  only  had  sa 
opportunity  of  raising  a  question,  but  who  did  niae 
it  on  appeal  and  on  argument  abandoned  it,  cannotf 
under  ordinary  circumstances,  be  allowed  to  agitate 
the  question  on  review.  Sabapatbi  c.  Subbata 
Bamavadba    .  .    I.  li.  B.,  2  Mad.,  58 


160. 


Admiesihiliff  </ 

admitted  documetUs.^ynietheT  certain^  documeotA 
which  have  already  been  admitted  as  evidence  were^ 
admissible  or  not,  is  not  a  point  which  can  be  nrg^ 
in  review.  Kolbbxooddbxb  Mirxn>i7L  v.  HsssrH 
MUBDUL 24  W.  B.,  186 


, 


(     7838     ) 


DIGEST  OP  CASKS. 


»,     7884    ) 


8.  GRANT  OR  REFUSAL  OF  REVIEW. 


151. 


Beasons  for  granting  order 


for  review- -J?6<?ord  ofreajion^,  Bv'f ore  a  review 
of  judgment  is  granted,  an  order  granting  the  appli- 
cation for  review  and  the  reasons  for  granting  the 
same  should  he  recorded.  Bhairon  \iis  Singh  r. 
Ram  Sahai  .    I.  L.  B.,  3  All.,  816 


152. 


Effect  of  refusal  to  fiprant 


xerriew— Judgment  of  rt-fusal. — A  mere  refusal  to 
grant  a  review  of  judgment  cannot  alter  the  judg- 
ment sought  to  be  reviewed  or  the  decree  founded  on 
it,  and  nothing  which  the  Judge  says  with  reference 
to  his  refusal  to  grant  review  can  be  binding  so  as  to 
alter  such  judgment  or  decree.  Ramhubbt  Mohpul 
•.  MoTHOOB  Mob  UN  Mondttl 

[30  W.  B.,  P.  C,  460 

9.  APPEALS  AND  PROCEDURE  IN  APPEALS. 


153. Orders  rejecting  review 

—  Orders  on  fevieto—  Civil  Procedure  Code,  1859^ 
*.  878— Application  of  /tec(ion.—S.  378  (s.  626  of 
Civil  Procedure  Code,  1882)  does  not  apply  to  judg- 
ments on  review,  but  only  to  orders  rejecting  reviews. 
Apcab  r.  How  AH  Btb   .    1  Ind.  Jur.»  N.  8.,  281 

RUO-BOONATH  ROT  r.  AVVJtDO  PafBAT 

[10  W.  R,  887 

154. Appeal  by  some  only  of 

several  defendants— ^|)j9/tca/to»  for  review  bif 
tome  only  of  defendant  t  in  separate  interests^  Eff'ect 
of  decree  on  review  modifying  decieien  on  appeal. — 
In  a  suit,  in  which  several  defendants  were  joined,  to 
set  aside  alienations  made  at  different  timrs  and  to 
different  persons,  plaintiff  succeeded  in  the  first  Court 
partly,  and  on  appeal  wholly,  and  obtained  a  decree 
ordering  the  alienated  property  to  be  restored  to  him. 
Then  the  defendants,  their  interests  being  separate, 
brought  aseparate  special  appeals,  which  were  dis- 
missed. After  this,  two  of  them  applied  for  a  review, 
and  the  decrees  were  modified  (a  portion  of  the  claim 
heing  declared  barred  by  limitation),  but  on  a  ground 
not  applicable  to  all  the  defendants.  Meld  that,  if 
these  decrees  were  separate  decrees  in  each  appeal,  the 
Bigh  Court  had  no  power  to  modify  the  decrees  in 
which  there  was  no  application  for  review,  and  which 
therefore  remained  in  force,  and  should  be  executed. 
Pbgoo  Jah  r.  MVLLioK  Waizooddkfk 

[18  W.  B.,  484 

155.        Order  other  than  order 

rejecting  applications  for  review-  Order 
modifyinff  original  de<'r*e — Bight  of  appeal. — Any 
order  made  upon  an  application  for  a  review  of  judg- 
ment, except  an  order  absolutely  rejecting  the  appli- 
cation, becomes,  if  it  in  any  w^y  modifies  or  slters  the 
original  order,  although  the  modification  or  alteration 
extends  only  to  the  rectification  of  a  clerical  mistake, 
the  final  order  in  the  case  y  and  the  party  aggrieved 
by  the  oiiiginal  decree  is  entitled,  although  the  modi- 
fication or  alteration  was  made  in  his  favour,  to  treat 
the  order  upon  review  of  judgment  as  the  final  decree 
or  order  in  the  case ;  and  if  it  was  made  by  a  O  urt, 
an  appeal  from  which  lies  to  the  (  onrt  of  a  District 
Judge,  he  is  entitled  to  prefer  his  appeal  at  any  tim^e 


I    BiSrVJBW-^otUintted. 

I    9.  APPEALS  AND  PROCEDURE  IN  APPEALS 

— continued, 

within    thirty    days    from    its    date.      Joyeibheh' 

MoOEBBJEB  p.  AtaOOB  ROHOHAN 

[I.  Ij.  B.,  8  Calc,  22 :  8  C.  K  B.»  575 

j       168. Order  rejecting  review^ 

Finalitg  of  order, — An  order  rejecting  a  review  is 
final.  NoBiir  Chui^dbb  Chowdhby  r.  Gbidharrb 
Lall 11 W.  B.»  264 

Baneb  Ram  v,  H  ossein  Ali     .    11  W.  B.,  184 

157. Order  granting  review  on 

insufficient  ground -^r^  VJIIof  JS69,9e.  876 
to  878— Appeal—"  Final,'*— ^^hero  a  Subordinate 
Judge,  after  deciding  a  regular  appeal,  granted  an 
application  for  review  of  judgment  on  the  ground 
'  that  new  evidence  had  been  discovered,  but  without 
,  any  inquiry  or  projf  that  such  evidence  was  not 
within  the  knowledge  of  the  applicant  or  could  not 
have  been  adduced*  by  him  at  the  time  the  decree  was 
passed, — Held  that  this  was  an  error  or  defect  in  the 
procedure  or  investigation  of  the  case  which  affected 
the  decision,  and  was  a  ground  of  appeal  when  the 
decision  upon  review  was  brought  before  the  High 
Court  on  special  appeal.  The  word  "  final "  in  s.  378 
of  Act  VIII  of  1859  means  that  the  order  rejecting 
the  application  cr  granting  the  review  shall  not  by 
itself  be  open  to  appeal.  BHrBUB  Chuvbbb  Sitehah 
Chowshbt  r.  Madhubbam  Sitrmah 

[11 B.  Ii.  B.,  F.  B.,  428 
«  20W.B.,84 

NuBO   Eishobb    Biswas    r.    Jabitb    Chundbb 
SiBOAB 20W.  B.,428 

Dhttitea  Dbyla  t.  HiBA  Ramla 

[4  Bom.,  A.  C,  57 

158. Decision  as  to  what  is  just 

and  reasonable  ground — Application  fur  review 
after  ninety  dan*— Act  VIII  of  1859,  **.  363,877, 
and  378.— The  decision  of  a  subordinate  Court  as  to 
what  constitutes  **  just  and  reasonable  cause*'  for  ad* 
I  mitting  a  review  after  the  prescribed  period  is  appeal- 
j  able.  The  words  in  s.  378,  Act  V III  •  f  1859,  "its 
,  order  in  either  .case,  whether  for  rejecting  the  appli- 
,  cation  or  granting  the  review,  shall  be  final,"  are 
I  applicable  only  to  the  order  for  rejecting  the  applica- 
I  tion  or  granting  the  review,  and  not  to  the  decision 
I  as*  to  whether  thfro  was  just  and  reasonable  cause 
!  for  allowing  the  application  to  be  made  after  the 
.  period  of  ninety  days  prescribed  by  s.  h77  had  elapsed. 
Shama  Chubn  Chuckbbbftty  r.Bi9DABUK  Chuh- 
DEB  Roy 

[B.  Ii.  B.,  Sup.  Vol.,  882 :  9  W.  B.,  181 

I       Qbobob  r.  Hamilton,  Bbowk  &  Co. 

[4  N.  W..  74 

159. Presumption  as  to  perform- 


ance of  preliminaries  to  review.— The  Court 
will  presume  that  tbe  i^roper  preliminaries  have 
been  observed  in  admitting  the  review,  and  unless 
anything;  appears  to  have  been  done  contrary  to  law, 
wiU  not  set  aside  the  deciuon.  Akkvl  Sahoo  v. 
Abdool  Gvteoob        •  .18  W.  B^  15 

See  QUBUMTBTTI  NATUDUr.PAPPANATUDIT 

[1  Mad.,  184 
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DIOBST  OF  CASES. 
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BXrVTBW-  continued. 

9.  APPEALS  AND  PBOCEDUBE  IN  APPEALS 

— concluded, 

160.  —  Objection  taken  on  appeal 
— Objection  as  to  imcroper  grant  of  review — Civil 
Procedure  Code,  1859,  s,  876. — Although  the  order 
itself  for  granting  a  review  of  judgment  is  final,  vet, 
on  appeal  against  the  decision  passed  in  review, 
objection  may  be  taken  tl^at  the  review  was  impro- 
perly granted.    Abdul  Bihim  v.  Baoha  Bai 

(X  L.  B.»  1  AU.,  863 

161,  -  -  Objection  that 

evidence  was  within  knowledge  of  applieani, — 
Where,  owing  to  the  conduct  of  the  opposite  party, 
who,  though  served  with  notice,  made  no  objection, 
an  applicant  f()r  review  had  no  opportunity  of  showing 
that  a  new  piece  of  evidence  which  he  adduced  was 
not  within  his  knowledge  and  could  not  be  adduced  by 
him  when  the  decree  was  .pissed,  such  opposite  party 
cannot  afterwards  be  allowed  to  object  on  the  ground 
of  the  Full  Bench  ruling  in  Bhyrub  Chunder  Surmah 
Chowdhry  v.  Madhubram  Surmah,  11  B*  L,  R„ 
423 :  20  W,  E„  84,  Bam  Joy  Goopto  «.  Jugodbs- 
BVJiBB 22W:  B.,  389 


162. 


Civil  Procedure 


Code,  1S69,  s,  878 — Appeal  against  review  not 
Justified  by  eriJenre. — The  Pull  Bench  ruling,  Bhg" 
rub  Chunder  Surmah  Chowdhry  v.  Madhubram 
Surmah,  11  B,  L,  R.,  423:  20  W.  B.,  Si,  that  a 
special  appeal  would  lie  to  determine  whether  in  an 
order  granting?  ifireview  there  had  been  any. irregular- 
ity, and  that  the  word  "final"  in  the  Civil  Proce- 
dure Code,  B.  378,  would  not  prevent  the  Appellate 
Court  from  considering  afterwards  the  legality  of  the 
order,  was  held  to  apply  to  cases  in  which  a  regular 
appeal  is  preferred  on  the  groand  that  the  admission 
of  the  review  was  not  justified  by  the  evidence.    Joy 

KlSHBK  MOOKBBJBB  V.  PABBUTTY  ChTJBN    GhOSSAL 

[22  W.  B.,  183 


168. 


Fresh  evidence 


— Srror  in  granting  review, — The  Munsif  dismissed 
a  suit.  Afterwards  he  issued  a  rule  calling  upon  the 
defendant  to  show  canse  why  a  review  of  judgment 
should  not  be  granted.  The  defendant  showed  cause, 
but  his  objections  were  overruled  ;  the  review  was 
granted,  both  plaintiff  and  defendant  adduced  new 
evidence,  and  a  decree  was  given  for  the  plaintiff.  *0n 
appeal,  the  Subordinate  Judge  reversed  this  decision 
on  the  ground  relied  upon  by  the  defendant  in  showing 
cause  in  the  lower  Court,  namely,  that  the  defendant 
had  not  established  that  with  due  diligence  he  could 
not  have  bronght  forward  in  the  original  trial  the 
evidence  upon  which  his  application  for  review  was 
based,  ffefd  on  special  appeal  that  the  fact  of  the 
defendant  having  adduced  fresh  evidence  in  the 
Court  below  did  not  debar  him  from  objecting  before 
the  Subordinate  Judge  that  the  review  was  wrongly 
granted,  because  the  order  admitting  it  was  fioAl. 

PBAlfKATH  BhAPOOBT  v,  SbbBXANT  LAHOOBY 

[2  C.  Ii.  B..,  257 

10.  PBOCEDUBE  ON  BE-HEABING  OF  CASE. 


I 


BJiS  V  Us!  W  —continued. 

10.  PBOCEDUBE  ON  BB-HEABINQ  OF  CASE 

— continued. 


decision  has  been  admitted,  the  whole  case  is  thereby 
re-opened.    Sainal  Babchhod  o.  Duli^bh  Dvabki 

[lOBonoudeO 

165.  Be-trial  by  different  Judge 

■^Foint  directed  by  order  of  revieir, — ^Whcn  a  csie 
is  admitted  to  review  by  the  deciding  Judge,  snd 
tried  afterwards  by  another  Judge,  the  new  Judge 
ought  to  try  only  the  point  directed  by  the  order 
of  review.  Hubbo  Chvvdbb  CHrcBBBBurrr  r. 
Bakkibhobb  Chuckbbbutty     W.  B.,  1864, 14S 


166. 


'Beview  gpranted  on  parti- 


cnlar  ground— Ctr«7  Frocedure  Code  (Act  X  of 
1877J,  s,  630— Discretion  of  Court  as  to  re-hfaring 
whole  ease  or  not. — Where  a  re\'iew  of  judgnieni 
is  granted  on  a  particular  ground,  the  Court  is  not 
bound  to  re-hear  the  whole  ease  under  sl  dHO  of  the 
Civil  Procedure  Code:  it  is  in  the  discretion  of 
the  Court  to  re-hear  the  whole  case,  or  only  the 
particular  point  on  which  the  review  has  been 
granted.    Hubbans  Sahyb  v.  Thakoob  Pubbhad 

[I.  lu  B.,  9  Calc  209 

S.  C.  Thaooob  Pbosad  v,  Baluok  Bak 

t-  [12  a  14.  R,  64 


167. 


Beview  of  por- 


tion  of  case—Fower  to  re^hear  case  on  another 
point. — Where  a  Judge,  who  had  ordered  a  certifi* 
cate  of  guardianship  to  be  granted  under  Act  XL  of 
1858,  granted  a  review  of  his  order  on  one  point,— 
M^ld  that  he  had  no  power  to  re-open  another  ques- 
tion which  he  had  already  decided  finally,  and  on 
which  no  application  for  review  was  mstde.  Br^- 
VATH  Sahoy  V,  Wvzbbb  Nabadt  .  24  Vr.'BL,  427 


168. 


Power  to  enter 


tain  another  objection  without  remand* — In  a  suit 
to  recover  possession  of  certain  land,  which,  thongli 
described  in  the  plaint  as  {tartly  bastoo  and  partly 
agricultural  land,  was  treated  by  both  parties  si 
agricultural  only,  it  was  found  by  the  Court  of  fint 
instance  that  the  defendants  had  acquired  a  right  of 
occupancy.  This  finding  having  been  confirmed  by 
the  lower  Appellate  Court,  an  application  was  made 
for  a  review,  and  on  review  that  Court  reversed  its 
former  decree  on  the  g^und  that  no  right  of  occu- 
pancy could  be  acquired.  Held  that  on  review  the 
lower  Appellate  Court  ought  not  to  have  entertained 
the  objection  that  the  land  was  not  agricultural  n  ithoat 
remanding  the  case  for  the  trial  of  a  fresh  issue  on 
that  point.  Kbobbsh  Mahombd  r.  Mahovid 
Takes        .  •        •       10  C.  Ij.  B,,  106 


169. 


Vowev  to  reverse  order  for 


re-hearing  of  SvAX— Re-heir  ing  before  another 
Judge,— Where  one  Jndge  decided  that  the  suit 
was  not  barred  as  a  res  judicata,  and  directed  the  sott 
to  be  re-tried  on  the  merits,  and  after  another  trial  it 
came  on  appeal  to  the  same  Court  before  anothff 
Judge, — Meld,  whatever  power  he  would  have  had  to 
review  the  order  of  his  predecessor  had  nothing  bees 

«*.«wv  w-  wa.^w  -w.  .w,«w,w        done  on  it,  he  conld  not  reverse  the  order  at  thsl 

'-'Re'openimg  <^  whole  case, — ^When  a  review  of  a   1   *t»g^»  one  Court  having  no  power  to  revcrw  an  order 


164. 


XSffeot  of  order  for  review 
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DIGEST  OF  CASKS. 
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BSSVIEW-  coniinued, 

10.  PBOCEDUBE  ON  BE-HEABING  OF   CASE 

'^-coitiinmed. 

of  a  co-ordinate  Court.     Palayabapit  Mutai«ha  v. 
Chandubi  Kabafpa    •        .        .    2Mad.»  849 

Bat  tee  Mttbdan  Ali  v,  Tutuzzul  Hobsbin 

[ieW.B*,78 

SALAHliU5l8BA  KHATOON    r.    MOHXSH  ChVKPBR 

Boy 16W.B.»85 


170. 


AdmisBion  of  review  by 


one  Judge  only  of  Bench  who  heard  the 

C9aB— Objection  to  propriety  of  order  admit tinff 
review.  — Where  A  review  has  ^ecn- admitted  by  .the 
fldie  remaining  Judge  of  the  Bench  which  heard  the 
case  originallyf  it  is  not  open  to  counsel,  on  the 
re-hearing^f  the  appeal,  to  question  the  propriety  of 
the  order  lor  admission.  If  such  order  is  wrong,  the 
error  cunnut  be  corrected  by  the  Bench  appointed 
to  hear  the  appeal  after  its  restoration  to  its  original 
number  on  the  file.  Jabdute,  SmifNEB  &  Co.  v, 
Dbuk  EiBBEN  Seik  .         .    18  W.  B.,  82 


171. 


Qualified  order  for  admis- 


sion of  review— JDt*cr«/to«  of  Court  at  to  extent 
eatethould  be  reopened, — Meld  that  Judges  of  the 
Sudder  Court  admitting  an  application  for  review 
were  competent  to  ma)ce  a  qualified  order  leaving  in 
the  Court  which  was  to  review  the  decision  a  discre- 
tion as  to  the  extent  to  which  the  review  should  be 
carried.  Bhugwandebn  DooBsr  v,  Mtna  Babb 
[9  W.  R,  P.  C,  28 :  11  Moore's  I.  A.,  487 


172. 


Admission  of  additional 


evidence  on  re- hearing— ^o^  VIII  of  1859, 
t,  876. — When  an  application  for  review  is  admitted 
upon  other  grounds,  fresh  evidence  not  produced 
at  the  trial  may  be  received,  although  no  reason  as 
required  by  s.  376,  Act  VIII  of  185.^  had  been 
assigned  for  the  non- production  at  the  trial.  Bihabi 
Lal  "JSatstdi  v.  Tbailakbohati  Babhani 

[8  B.  K  B.,  A.  C.»  846 

178^ —  Quettion  at  to 

genuinenett  of  pottah. — In  a  suit  for  confirmation  of 
title  to  a  village  alkged  to  be  in  the  possession  cf 
plaintiff  under  a  mokurari  pottah,  the  first  Court 
found  the  pottah  to  be  genuine  and  gave  plaintiff  a 
decree.  Vhe  lower  Appellate  Court  at  first  doubted 
the  genuineness  of  the  pottah  and  reversed  that 
decision,  but,  on  an  application  for  review,  admitted- 
additional  evidence  on  b  th  sides  and  dismissed  the 
appeal.  Held  that  the  lower  Appellate  Court  ought 
not  to  have  allowed  points  to  be  explained  away  in 
the  review  stage  by  admitting  additional  evidence 
thereon,  though  in  this  particular  case  injustice  was 
not  done..  Tbxabt  Khood  Nabain  Sutgh  v.  Tool* 
sbbBoy  •        •  .      16W.  B.,  9 


174. 


Seasons  for  different 


opinion— 2)«/y  of  Court  on  review, — A  Court 
sl^uld  give  reasons,  on  review  of  judgment,  for 
coming  to  a  different  conclusion  from  that  which  it 
had  previously  formed.  AirT7in)M0irBB  Dossia  «. 
Kalbb  Coomab  Bokhbbt  .  6  W.  B.»  18 

175.  Notice  of  proceedings — 

Special  Judge  appointed  under  Dekkan  Agricul* 
turitt^  Relief  Act.— It  is  illegal  on  the  part  of  the 


'BJSm:SSVr— continued. 

10.  PBOCEDUBE  ON  BB-HEABING  OF .  CASE 

— concluded. 

Spfcial  Judge,  appointed  under  A'ct  XVII  of  1879,  to 
reverse  the  decree  of  a  Subordinate  Judge  on  review 
without  giving  a  proper  and  sufiBcient  notice  to 
the  party  in  whose  favour  the  decree  wan  passed. 

BUPCHAND  EHEMOHAin)  V.  BaLVANT  NABATAK 

[I.  Ii.  p.,  11  Bom.»  581 

176.  Admission  of  review  and 

dismissal  of  appeal,  Effect  of.— One  of  the 
Judges  of  a  Division  Bench,  which  gave  a  decision 
on  'special  appeal  in  favour  of  plaintiff,  having  left 
the  Court,  the  remaining  Judge  heard  an  application 
for  the  admission  of  a  review.  The  review  having 
been  admitted,  the  case  was  re-he^ird  before  the 
Judge  last  mentioned  and  another  Judge,  and  a  con- 
clusion was  arrived  at  contrary  to  the  former  deci- 
sion. An  application  was  made  by  the  plaintiff  for  - 
a  review  of  this  judgment,  and  notice  was  issued  to 
the  defendant,  who  came  in  thereupon,  and  judg- 
ment was  then  delivered  at  considerable  length,  in 
which  the  Judge  delivering  H  8ai(^  that  no  sufficient 
ground  had  been  made  out  for  the  admission  of  a 
review,  and  that  he  ^dismissed  the  appeal.  Seld  ' 
that  the  last  judgment  was  a  re-hearing,  and  that  it 
dismissed,  not  the  application  for  the  admbsion  of  a 
review,  but  the  case  itself  on  its  merits.  LbkbAJ 
Box  t.  Kakhta  Sutgh  .    18  W.  B.,  494 

11.  CBIMINAL  CASES. 

See  Chabge  to  Juby— Misdirection. 

[1. 14.  B.,  17  Calc,  642 

177.   Power   of   review— J«rf^- 

ment  in  criminal  appeal.— The  High  Court  cannot 
review  its  judgment  passed  in  a  criminal  case  before 
it  on  appeal.    Qitben  v.  Godai  Baout 

[B.  I*.  B^  Sup.  Vol.,  486 :  6  W.  B^  61 

KBI8T0  CHrin)EB  Mahata  v.  Obinbsbubbb 
Dbbia IIW.B.,  582 

In  the  matteb  or  thb  petition  op  Ebishi^o 
Chubn      ....         17W.B.,  Cr.,  2 


178. 


Criminal  Fro^ 


cedure  Code.— The  Code  of  Criminal  Procedure  oob< 
tains  no  provision  for  a  review  of  an  order  passed  in 
a  criminal  case.     Kbo.  v.  Mbbtabji  Gopalji 

[7  Bom.,  Cr.,  67 

QuEEH  V.  TitoKB  Chund  8  N.  W.,  278 

179. Review  ofjudg* 

ment  of  Sigh  Court — Criminal  Procedure  Code 
(Act  X  of  1882J,  s.  36P.— The  verdict  and  judgment 
of  a  Divisional  Bench  of  a  High  Court,  coupled  with 
the  sentence  in  a  crimuial  case,  are  absolutely  final, 
and  as  soon  as  they  have  been  pronounced  and 
signed  by  the  Judges,  the  High  Court  is  functut 
officio,  and  neither  the  Court  itself  nor  any  Bench 
of  it  has  any  power  to  revise  that  decision  or  inter- 
fere with  it  in  any  way.  In  the  iiatteb  op  thb 
PETITION  op  Gibbons     .     I.  Ij.  B,,  14  Calo.,  42 


180. 


Application  to 


tet    atide  order  qf  third  Judge   agreeing  with 


(    7889    ) 


DIGEST  OF  CASES. 


(    7840    ) 


KBVTBW—  continued. 

11.  CBIMINAL  CkBE&—eontinu9d. 

junior  Judge  trhere  there  it  difference  of  opinion 
between  the  Judgee  of  Dicifion  Bench, — Held  by 
MoBOAN,  C.J,t  and  Turker,  J.  (Ross  and  Span^ib, 
JJ.f  disseuting),  that  an  application  to  set  aside  an 
order  made  by  the  junior  Judge  of  a  Division  Hencli 
and  a  third  Jud'je  contrary  to  the  opinion  of  the 
senior  Judge  of  the  Division  Court  in  a  case  where 
the  two  Judges '  differed  in  opinion  is  not  in  the 
nature  of  a  review  of  judgment,  and  is  co^niiable  by 
the  Court.  Where  an  order  has  been  actually  issued 
by  the  High  Court,  a  Division  Bench  will  not  disturb 
the  same,  unless  in  the  opinion  of  a  majority  of 
the  Court  the  order  is  bad.  Qcehn  v.  Nyn  Sinoh 
[2  N.  W.,  117 :  B.  C.  Agra,  F.  B.,  Ed.  1874, 186 


181. 


Review  of  sentence  once 


passed. — A  sentence  difly  passed  and  recorded  can- 
not be  revised  by  the  Judge.    AKOHTMOirs 

[4  Mad.,  Ap.,  19 

Anontmous  6  Mad.,  Ap.,  18 

Ahontuous     •        •  .6  Mad.,  Ap.,  8 

Contra,  Akonthous  6  Mad.,  A  p.,  20 


182. 


Order  obtained  on    mis- 


statement of  fd^tE— Forfeited  property— Cri- 
minal Procedure  Code  (Act  XXV  of  186 IJ, 
St.  lS4i  185» — Where  an  order  for  the  release  of 
the  property  of  an  absconding  offender,  which  had 
been  attached  under  s.  184  of  the  Criminal  Procedure 
Code  (Act  XXV  of  1861),  had  been  obtained  from  the 
High  Court  on  an  ex'parte  application,  and  on  an 
incorrect  statement  of  facts,  the  iiigh  Court,  on  the 
application  of  the  Oovemment,  cancelled  such  order. 
Ih  the  vattbb  op  the  petition  op  the  Goyebn- 
HRNT  OP  BBKaAii  .         .  9  B.  Ij.  IL,  342 

188.  Order  dismissing  applica- 

tion by  accused  person  for  revision— cVtmt- 
nal  Procedure  Code,  et.  869,  434  -  Letiere  Patent, 
Sigh  Court,  N.-W.  P.,  cfe.  18  and  IS.— The  High 
Court  hod  no  power  under  s.  369  of  the  Criminal 
Procedure  Code  to  review  an  order  dismissing  an  ap- 
plication for  revision  made  by  an  accused  person, 
and  the  only  remedy  was  by  an  appeal  to  the  pre- 
rogative of  the  Crown  as  exercised  by  the  Local 
Government.  Per  Bkcdhvrst,  J.—  The  Legislature 
has  not  conferred  in  express  words  upon  a  High 
Court  the  power  of  reviewing  its  judgments  in  all 
criminal  cases  as  it  has  dono  under  the  Civil  Pro- 
cedure Code  in  civil  cases ;  and  the  provisions  of 
s.  36:i  of  the  Criminal  Procedure  Code,  so  far  as 
they  affect  the  High  Court,  apply  merely  to  ques- 
tions of  law  arising  in  its  original  criminal  jurisdic- 
tion, and  which  are  reserved  and  are  subsequently 
disposed*  of  under  the  provisions  of  s.  484  of  the 
Criminal  Procedure  Code  and  ss.  18  and  19  of  the 
Letters  Patent  for  the  High  Court  of  the  N.-W.  P. 
Queen  v.  Godai  Raout,  JS.  L,  JR.,  Sup.  Vol.,  486, 
referred  to.    Qdebn-Eiipbesb  v.  Ditbga  Charan 

[I.  U  IL,  7  AIL,  67S 


184. 


Order  made  on  revision — 


Power  of  Sigh  Court — Criminal  Procedure  Code, 
«.  489,— A  Division  Bench  of  the  High  Court  has 


"REVIEW^concluded, 

11.  CRIMINAL  CASES— coneiuded. 

not,  under  s.  439  of  the  Code  of  Criminal  Proccdtne 
(Act  X  of  1882),  any  power  to  review  its  judgmfflfc 
pronounced  en  revision  in  a  criminal  case.  Qk^m- 
JimprfSJt  Y,  Dutga  Charan,  I,  L.  R.,  7  AIL,  672, 
followed.    Qubbn-Empbebb  r.  Fox 

[I.  L.  B.,  10  Bom.  176 

See  Qubbn-Ekpbebs  r.  Ganebh  Bav  Kbibbiu 

[I.  Ii.  B.,  28  Bom.,  50 


185. 


—  Order  rejecting 

appeal  as  barred  by  Umitaton — Review  of  nei 
order— Finality  of  judgments  in  criminal  mattert— 
Criminal  Procedure  Code  (lS82J,ss.4fHaud4B0.- 
A  Sessions  Judge  dismissecf  an  appeal  on  the  groood 
that  it  was  harred  by  limitation.    On  aQiubseqaeDt 
application    by  the  accused,   the   Judge   admitted 
the  appeal  and  at  the  hearing  acquitted  him.    The 
High  Court  sent  for  the  record  in  the  exerrise  of 
its  rcvisional  jurisdiction.     Held  that  the  order  of 
acquittal  was  ultra  vires  under  s.  430  of  the  Code 
of  Criminal   Trccedure.    Ihe  order  dismissing  the 
appeal  was  final  and  not  open  to  review.    It  vis 
argued  that  «.  421  of  the  Criminal  Procedure  Code 
only  applies  to  orders  passed  on  the  merits,  tod 
that,  as  the  order  rejecting  tl^e  appeal  was  notofthit 
class,  it  was  not  nn  order  "  upon  appeal "  and  va 
not  final  under  s.  430.    Held  that  s.  ^l  was  not 
limited  to  orders  passed  on  tiie  merits,  and  that  the 
order  in  question  was  an  order  upon  appeal  and  fiul 
under  s.  430.    The  Criminal  Procedure  Code  ma^M 
no  provision   for  review  of  judgments  in  crimiittl 
matters    by    subordinate    Appellate    Courts.     1^ 
jurisdiction  of  revision  is  vested  in  the  High  Courti 
which  has  ample  powers  under  Ch.  XXXll  to  rectify 
any  inadvertent  failure  of  justice.    Qnxu-SiirBZSS 
r.  Bhimappa  bin  Bamanha 

[L  Ii.  B.,  19  Bom.,  7^ 


186. 


Potcer    of   rf 


view  in  criminal  cases. — Where  a  District  Magiitiste 
on  12th  June  1897  made  an  order  after  hearing  aa 
inquiry  as  to  the  possession  of  some  miasiirg  propertjr 
supposed  to  have  been  stolen,  and  afterwanls  on  3rd 
August  1897  reversed  tbe  irder  as  erroneous,— ^^^ 
;>«r  Banade,  J.,  the  District  Magistrate  Aul  nopowtf 
to  review  his  own  previous  order  of  the  i2th  Jqd^ 
1897,  passed  on  full  inquiry  uid  after  bearing  both 
parties.  The  power  of  revision  in  criminal  cssa 
is  very  strictly  confined,  and  the  same  coaaideratiooi 
which  prevent  subordinate  Courts  from  altering  their 
judgments  on  review  hold  ^'Ood  in  respect  of  fiosl 
orders  which  are  of  the  nature  of  a  judgment.  I' 
RE  Habilal  Bvoh     .       X.  Ia  Bk,  sis  Bom.,  9^ 


BBVIBION-CIVIL  CASES. 

1.  GBHBBAii  Cases 

2.  Sw Au  Cattsb  Covbt  Casbs 


Cd. 

7^41 

7S41 


See    DsKKAir    AoBicirLTiniieTB'   Beii0 
Act,  8. 8  .       I.  L:  B.,  14  Bom.,  387 
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J>IGBST  OF  CiJSES. 


{     7842    ) 


BBVISION  -  CrVIIj  CABEB— continued. 

See    Dbekan    AaBicui.TT7Bi8TS'    Bbliev 

Act,  b.  53  .       I.  Ii.  &,  15  Bom.,  180 

[L  U  B.,  19  Bom.,  236 

See  JxTDQMENT— Civn  Cases. 

[I.  Jj.  B.,  13  All.,  683 

See    CABBS    ITITDBB    SlTPBKINTBlTDBNOB    OP 

High  Court— Chaeteb  Aot,  s.  16— 
CiYiL  Cabbs. 

See  Cases  itnbbb  ^jtbzristvsdevoe  op 
High  Court— Cm l  Pboobdure  Code, 
s.  622. 

Order  on — 

See  Execution  op  Deorbb — Deobbb  to 

BB  BXOUTBD  APTBB  APPEAL  OB  BbV]BW. 

[I.  Ii.  B.,  16  Bom.,  660 

See  Lbttbbs  Patent,  High  Court,  N.-W. 
P.,  CL.  10     .        I.  Ii.  B.,  16  All.,  873 

-     -  Power  of— 

See  High  Coubt,  .Tubmdictiok  op — Bom- 
bat— Ciyil     I.  Ii.  B.,  20  Bom.,  680 

1.  GENEBAL  CASES. 

1.. Power   of  High    Court— 

Bulee  18,  20,  made  %ncter  Aet  XXVI  of  1839— 
Affen^  rto  the  Governor  at  Viza^apatam,-^Th.e 
Agent  to  the  (jroverpor  at  Vizagapfttam  dismissed  an  , 
appeal  under  the  Agency  Bnles,  No.  18.  The  i 
appellant  preferred  a  petition  to  the  High  Court 
against  the  order  of  the  Agent.  Held  that  the  High 
Court  had  no  power  to  interfere,  .f aoannadha  r. 
OoPANNA  .        .  I.  Ii.  B.,  16  Mad.,  229 

2.  SMALL  CAUSE  COUBT  CASES. 

2.  Provincial    SmaU     Cause  , 

Courts  Aot  (IX  of  1887).  s.  26—Circumsianee9   i 
under    vyhich  (he   High    Court   wiU   exercise    He 
retitional  powers,— S.  25  of  the  Provincial  Small 
Cause   Courts   Act   (IX  of  1887)  was  not  intended 
t^   give,  in   effect  a  rijzht   of  appeal   in  all   Small 
Cause    Court  cases,  either  on   law   or   fact.     The 
revisional   powers  given  hy  that   section   are  only   ' 
exerciseablc  where  it  appears  that  some  substantial 
injustice  to  a  party  to  the  litigation  has  directly 
resulted  from  a  material  misapplication  or  misappre- 
hension  of  law,  or  from  a  material  eiror  in  procedure.    ' 
Muhammfd    Nizam-ud'din    Khnn    v.    Hira     Lai,    ' 
Weekly  Notes,  AIL,  1890,  p.  12U  and  Masum  AH    \ 
V.  Mo'hsin  AH,   Weekly   Notes,  All,,  1890,  p.  201,    i 
approved.     MaHAHM^AD  Bakar  r.  Bahal  Sikqh 

[I.  Ifc  B.,  18  All.,  277 

8.       -  —  CtVfV    Procedure   > 

Code,  s,  622~Superintendence  of  High  Court —  I 
Wrnng  decision  on  a  question  of  limitation. — An  | 
application  under  s.  25  of  Act  Ix  of  1887  to  set  ; 
aside  a  decree  ouglit  not  to  be  entertained  except 
in  cases  in  which  a  similar  application  under  s.  622  of 
the  Code  of  Civil  Procedure  would  be  allowed.  Such 
an  application  will  not  lie  where  the  solo  ground  is 
whether  the  first  Court  was  or  was  not  right  in  its 


BXjVIBION'CIVIIj  CAB^Q^oontinued. 

2.  SMALL  CAUSE  COUBT  CASES— continued. 

decision  on  a  question  of  limitation.  Amir  Hasan 
Khan  v.  Sheo  Baksh  Singh,  I.  L.  S,,  11  Calc,  6, 
referred    to.      Uaghu    Nath    Sahai  r.  Oppioial 

LiQUIDATOB  OP  THE  HlHALATA  BaNE 

[I.  Ii.  B,  16  AIL,  139 

4. Discretion  of  Court 

— Superintendence  of  High  Court  under  Civil 
Procedure  Code,  s,  622,— S.  25  of  Act  IX  of  1887 
was  not  intended  to  give  what  would  practically 
be  an  appeal  in  every  case  from  the  decision  of  a 
Court  of  SmaU  Causes,  but  the  discretion  to  be 
exercised  thereunder  should  be  guided  by  the  same 
considerations  as  those  which  govern  the  application 
of  s.  622  of  Act  XIV  of  1882.  Muhammad  Hakar 
V.  Hahal  Singh,  I.  L.  £„  18  All,  277,  and 
Maghunath  Bahai  v.  Official  Liquidator  of  the 
Himalaya  Bank,  I.  L,  JR.,  16  All.,  139,  referred  to. 
Sarkan  LaIj  v.  Ehuban   .   I.  Ij.  B.,  16  AIL,  476 

6.  Ciril     Procedure 

Code,  s,  622 — Superintendenee  of  Hinh  Court— 
Ground  for  revision— Question  of  limitation. — It 
is  no  ground  for  revision  under  s.  25  of  Act  IX  of 
1887  that  the  Court  whose  order  it  is  sought  to  revise 
may  have  come  to  sn  erroneous  decision  on  a  point 
of  limitation.  Amir  Hassan  Khan  v.  Sheo  Baksh 
Singh,  I,  L.  B.,  11  Calc,  6,  referred  to.  Sabican 
LiL  V.  Khuban      .         .    I.  Ii.  B.,  17  AIL,  422 


6. 


Jurisdiction     and 


superintendence  of  the  High  Court — Civil  Proce- 
dure  Code  (1882),  s,  622— Practice.— kn  error  of 
law  or  procedure  in  the  Small  Cause  Court  confers 
jurisdictiou  upon  the  High   Court  to  exercise  the 
power  committed  by  s.  25  of  the  Provincial  Small 
Cause  Courts  Act  (IX  of  i887).     The  powers  con- 
ferred by  the  section  are,  however,  purely  discretion- 
ary, and  the  section  does  not  give  a  i  i^ht  of  appeal  in 
all   Small  Cause  Court  cases  either  on   law  or  on 
fact.     The  High  Court  is  to  determine  in  what  cases 
it  shall  exercise  the  )H>wers  conferred  upon  it.    It 
is  not  the  practice  of  the  Bombay  High  Court  to 
interfere  under  s.  25  of  the  Act  when  theve  are 
no  substantial  merits  in  the  case  of  the  applicant.     It 
interferes  to  remedy  injustice.    It  is  slow  to  interfere 
where  substantial  justice  has  been  done  by  the  sub- 
ordinate Court,  although  that  Court  may  technically 
have  erred.     The  provisions  of  s.  622  of  the  Code  of 
Civil  Procedure  (Act  XIV  of  IF 82)  do  not  afford  a 
safe  guide  for    the  exercise   of  the  extraordinary 
jurisdiction  under  s.  25  of  the  Provincial  Small  Cause 
Courts  Act.     The  wording  of  the  two  sections  is 
wholly  diffeivnt,  that  of  s.  25  of  the  Provincial  Small 
Cause  Courts  Act  bein^  of   the  widest   des  ription 
and  conferring  the  most  ample  discretion  on   the 
High  Court,  while  it  has  bren  held  by  the  Privy 
Conncil  that  s.  622  of  the  Civil  Procedure  Code  ougl^ 
to  be  constrned  in  a  very  restricted  and  limited  sense. 
PoONA  CiTr  McNiciPALiTsr  r.  Bamji  Baghunath 

[I.  Ij.  B.,  21  Bom.,  260 


7. 


Civil     Procedure 


Code,  *,  622— Discretion  of  Court  in  dealinu  with 
applications  under  s,  2d  of  Aot  IX  of  1887. — 
Although  8.  622  of  the  Code  of  Civil  Procedure  may 
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BSVI8I0N-CIVTL  CAa^B-eontinned. 

2.  SMALL  CAUSE  COURT  CASES^eciUimu§d. 

properly  be  taken  as  indicating  the  lines  along  which 
a  Judge  would  do  well  to  exercise  his  diBcretion 
in  admitting  an  application  under  s.  25  of  the  Small 
Cause  Courts  Act,  a  Judge  is  not  absolutely  bound  to 
refuse  any  application  under  s.  25  of  the  latter 
Act  which  could  not  be  admitted  under  s.  622  of  the 
Code  of  Civil  Procedure.  Sarmam  Lai  v.  Khnham, 
I.  X.  M.,  17  Aff,t  422,  referred  to  and  explained. 
YiA8  Bam  Shankib  r.  Baxla  Rav  Mibib 

[I.  L.  &,  ai  All.,  88 

8i —  Civil    Procedure 


Code  (Act  XIV of  1882),  s.  208 -Decree  mot  ac- 
cording to  law — Substantial  failure  of  juHice — 
Interference  uwter  extraordinarif  jurisdiction, — 
The  plaintiff,  a  Hin m  widow,  sued  for  B74-4-0, 
being  the  balance  due  on  an  account.     She  called  six 
witnesses  to  prove  her  claim.      The  defendant  did 
not  appear  to  defend  the  suit.    The  Judge,  however, 
dismissed  the  suit,  the  only  judgment  recorded  by 
him  being  as  follows :  "  Claim  not  proved.    Claim 
rejected  with  costs."   'I  he  plaintiff  thereupon  applied 
to  the  High  Court  under  its  extraordinary  jusisdiction 
and  the  above  decree  was  set  aside,  and  a  decree 
passed    for  the  plaintiff  'with    costs.      Seld  that 
the  decree,  being  founded  on  a  jud^rment  not  in  ac< 
oordance  with  s.  208  of  the  Civil  Procedure  Code, 
was  not  according  to  law,  and  therefore  the   Hi^h 
Court,  under  s.  25  of  the  Provinciil  Small    Cause 
Courts  Act,  had  jurisdiction  to  pass  such  crder  in  the 
matter  as  it  thought  fit.      Per  Fabrav,  CV.— In  a 
case  where  there  is  nothing    to   excite  suspicion, 
and  where  the  plaintiff  had  given  such  proof  of  her 
claim  as  the    law  requires,    the    plaintiff  is    en- 
titled, and  this  Court  is  entitled,  to  have  some  in- 
dication from  the  Judge  of  the  point  upon  which  he 
dismisses  the  snit,  to  show  that  he  is  not  acting  from 
mere  caprice  or  in  ignorance  of  the  rules  of  law  which 
regelate  the    proof  requisite  to  establish  a  plain- 
tiff's claim.     Per  Fxtltoh,  J^.— The  ground  on  which 
I  would  base  onr  decision  is  that  the  error  under 
s  20S  brings  the  case  within  our  jurisdiction,  and 
that  the  case  being  thus  before  us  wo  are  entitled,  on 
being  convinced  tluit  a  failure  of  justice  has  occurred, 
to  pass  an  order  which  will  rectify  the  mistake.    Bai 

JASOPA  v.  BAMANBHA  MANOnBSJl 

[I.  Jm  B.,  28  Bom.,  834 
9,  Calcutta    Muni» 


cipal  Consolidation  Act  (1888 J,  ss.  135  and  167  — 
"  Valuation,"  Meaning  of— Re»val nation  made  by 
the  Municipality  within  six  years  from  the  date 
of  the  valuation  made  after  heariny  objection. 
Legality  of— Code  of  Civil  Procedure  CAct  XIF 
ofl8^2J,  s.  622— Stat.  24^25  Vict,  c.  W4,  s,  15-^ 
Superintendence  of  High  Cour^— The  word  "  valua- 
tion''  in  s.  186  of  the  Calcutta  Municipal  Consolida- 
tion Act  (Bengal  Act  II  of  1888)  means,  not  "  the 
amount  of  the  valuation  '*  only,  but  also  the  process 
or  act  of  valuation.  A  valuation  was  made  by 
the  Calcutta  Municipality  of  a  holding,  the  rate- 
payer objected  to  the  amount,  and  the  Vice- 
chairman  of  the  Municipality,  on  hearing  the 
objection,,  fixed  the  valuation  at  a  certain  amount. 


3Et£VI8ION— CIVIL  CASE8-com/«2^. 

2.  SMALL  CAUSE  COUBT  CASES— co«e/«fe^ 

Within  six  years  from  this  valuation  fixed  after  ob- 
jection, a  re- valuation  was  made  by  the  Manicipalityi 
and  the  rate-payer  objected  to>  the  legality  of  fadi 
valuation  on  the  ground  that  the  Municipality  bsd  no 
power  to  make  a  re-valuation  within  six  years  fnm 
the  date  of  the  last  valuation.  The  Vioe-ChairattQ 
overruled  the  objection,  and  the  rate-payer  appesl^^ 
under  s.  157  of  the  Act  to  the  Judge  of  the  CoQit  of 
Small  Causes  at  Sealdah,  who  allowed  the  sppeil' 
Meld  that,  inasmuch  as  the  objection  raised  by  the 
rate-payer  was  an  objection  to  the  valu  ttiou  willoB 
the  meaning  of  s.  186  of  the  Act.  the  Judge  of  the 
Small  Canse  Court  had  jurisdiction  to  deal  with  it 
That  being  so,  it  was  not  open  to  ^he  High  Conrt  to 
interfere  either  under  s.  25  of  the  Provincial  Small 
Cause  Courts  Act,  or  under  s  6^  of  the  Code  of  Ciril 
Procedure,  or  under  s.  15  of  24  &  ';;5  Vict,  c.  lOi 
^OBPOBATioir  OP  Calcutta  ©.  Bhitpati  Ror  Chow* 
DHiTBT  .        .        I.  Ifc  R,  26  Calc,  74 


RXSVI8ION— GBIMINAIi  CASES. 

CoL 

1.  Gbkbbal  Bulbs   fob    Ezbbcisb  of 

PowBB        .        ,        .         .        .   7S45 

2.  Dbiay 78i9 

8.  QuBSTioN  OP  Fact  .        ,        .        .  7850 

4.  Etidbnob  Ain>  Witvbssbs  .        .   78S1 

5.  Acx^uiTTAXis 785$ 

6.  COMHITMBirTS  .  .  ,  .    7857 

7.  OisoHABaB  OP  AoousBD    •  .7858 

8.  Bbtiyal   op   Complaibt,    aub   Bb- 

TBIAL 7869 

9.  JuDaicBHTS,  Depbots  nr  •  «  *t^ 

10.  Sbhtbkobs 7861 

11.  Vbbdiot   op   Jubt  Ain>    Misbibbo 

TioN 7865 

12.  MiscBLLAjnBOUs  Casbs      .         .        •   7867 

See  ABscoNDnra  Opprkdbb. 

[I.  Ii.  B.,  19  ICad.,  a 
1. 1..  B.,  20  Mad,  8& 

See  AocoicPLiOB. 

[L  L.  R»  14  Bom.,  U5 

See  AocusBD  Pbbsox,  Bioht  op. 

[L  L.  B.,  19  Mad,  U 

See  Appbal  iv  CBnciKAS  Ca8B8<-Cboii- 

HAL  PbOOBDUBB  CoBES. 

[LIuB.,15AIln6l 

See  Appbal  nr  Cbiminal  Casbs— Peao 

TIOB  ABD  PBOCBOrBB. 

[I.  I..  B.,  2  Bom.,  564 

See  CoMPLAiHT— Ikstitutiok    op   Cob- 
plaint  AKD  Nbobbbaby  pBBriicnr4Bi0. 

[4C.W.K.,6S5 
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BEVI8ION  — CBIMIia^Ali  CASES 
— eotUimued. 

See  HiaH    Coubt,    Jvbisdictiok    ot — 
C  ALcrTTA— Cbimival. 

[I.  K  B.,  8  Calo.»  288 
L  I#.  R»  ae  Gala,  746 

See  JuBisDiCTiOK  ov  Cbdiihal  COITBT — 

EUBOPBAN  BBITIBH  SUBJECTS. 

[I.  Ii.  B.,  12  Bom^  661 

See  NmsANOB— Ukdbb  Cbikinal  Pboob- 

PUBB  CODBB  .     6  B.  Ii.  B.,  74 

[I.  Ii.  B.,  19  Gala,  127 

See  PosBBBSiON^     Obdbb    07    Cbimival 
CouBT  AS  TO— Costs. 

[LUB.,  22  Gala,  887 

See  Pbactiob— Cbimikai    Casks —Bbvi- 
siOK     .        .   I.  U  B.,  21  Gale,  827 

See  BB70BMAT0BT  SCHOOLS  ACT.  1876,  B.  8.    1 

p.  KB.,  14  Bom.,  8*^1  1 

See  Bbfibhatoby    Schools  Act,  1897>    ; 
8. 16  I.  Ii.  B.,  20  All.,  168,169,160 

(8  G.  W.  N.,  676 
L  KB.,  21  All.,  891 

See    Sanction  to    Pbosbcute— Dibcbb- 
tiok  IK  Gbabtinq  Sanction. 

(1.  Ii.  B.,  16  MacL,  224 

See  Sbottbitt  vob  Good  Bbbatioub.  i 

[L  K  B.,  16  Bom.,  872   ' 

See  Sentenob— PowEB  ov  Hioh  Coitbt 
AS  to  Sbntbm CBS— Mitigation. 

[B,  Ii.  R,  Sup.  VoL,  484 

See  Sbssions  Jitpgb,  Jubisbiction  oe. 

[L  K  B.,  20  Gale,  638 

I.  K  B.,  23  Bom.,  60 

I.  K  B.,  28  MacL,  206,  226 

See  ViLLAOB  Chowkipabs  Act.  s.  8. 

[I.  K  B.,  28  Gale,  421 

1.  GENEBAL  BULE3  FOB  SXEBCI3E  OF 

POWEB. 


BXSVISION-CBIMINAIi  GASES 

— eon  tinned, 

1.  GENEBAL  BULBS  FOB  EXEBCISE  OF 
VOW  Wi— continued. 

The  Hiith  Court  may  act  as  a  Crurt  of  revision  after 
it  has  acted  as  a  Conrt  of  appeal  in  order  to  correct  an 
error  which  cannot  be  set  right  by  appral.  Qitbbn  v. 
GOBA  Chano  Gope         B.  K  B.,  Sup.  Vol.,  448 

[1  Ind.  Jur.,  N.  &.,  177 
6  W.  B.,  Gr.,  48 

4. Power  of  High   Gourt  on 

revision— Letfere  Patent,  High  Court,  N.-  W,  P„ 
cU  '^7-24  4^25  Vict.,  c.  104,  t.  18.— fi.  U  of  24 
&  25  Vict.,  c  1<!4,  and  s.  27  of  the  Letters  Patent 
of  the  High  Court,  apply  to  the  High  Court  in  its 
revisioDal  as  well  as  in  its  appellate  jurisdiction. 
Queen  v,  Ntn  Singh 
[2  N.  W.,  117 :  a  G.  Agra,  P.  B.,  EcU  1874, 198 


1. j~^  Gases  "where   apx>eal  lies — 

Appeal  preliminary  to  application  for  revision. — 
Where  there  b  a  Court  of  appeal,  resort  should  be 
had  thereto  before  application  is  made  to  the  High 
Court   for  the    exercise  of  its  powers  of  revision. 

EhPBBSS  r.  NlLAKBHAB  BABV 

[I.UB.,2  AU.,278 


a 


Appeal  hff   Local 


Government — Application  for  revision  hq  Local 
Oovemment  —  Criminal  JProcednre  Code,  1882, 
St,  417,  439,—lt  is  not  an  inflexible  rule  that  where 
either  Goverument  on  the  one  side  or  an  accused  on 
the  other  has  a  right  of  appeal,  and  does  not  exercise 
it,  the  powers  of  the  Hi^h  Court  under  s.  4"9  of  the 
Criminal  Procedure  Code  cannot  be  exercised ;  but  in 
such  cases  these  powers  should  be  sparingly  used,  and 
save  in  very  exceptional  circumstances,  not  at  all  in 
reference  to  questions  of  fact.  QmiBN-EirPBBSS  v. 
A£A  BUKBH  .  .        I.  Ii.  R,  8  All.,  484 

8. Error     which     cannot    be 

corrected  by  appeal— Pofper  of  Sigh  Court, — 


5. 


Criminal  Proce- 


dure Code,  1882,  e.  439.— The  provisions  of  s.  439  of 
the  Criminal  Prccedure  Code  in  no  way  affect  the 
poweys  of  the  High  Court  as  a  Court  of  revision 
Vested  in  it  by  the  High  Courts  Act.  Chakowbi 
Lall  r.  MoTi  EiTBMi   .  18  G.  Ii.  B.,  276 


8. 


Irregularity  or  illegality  in 


proceedings  —  Ground  for  revision, — A  fair  primd 
facie  case  as  to  the  irregularity  of  those  proceedings, 
or  the  illegality  or  imprc  priety  of  the  sentence  or 
order,  must  appear  before  the  C<iurt  will  call  for  or 
direct  a  retun)  of  the  record  of  the  proceedings. 
QiTBBK  r.  SuBBAYTA  Gaundan  1  Mad^  188 


7. 


Application  by  private  pro- 


secutor—^c^  X  of  1872,  8,  297 --Power  of  private 
prosecutor  to  move  the  Court  in  a  cas^  of  acquittal, 
— A  private  prosecutor  can  move  the  High  Court,  in 
the  case  of  an  acquittal,  to  exercise  its  powers  of  revi* 
non  under  s.  297  of  Act  X  of  1872.  Sukho  v. 
DUBOA  Pbabad  I.  I#.  B.,  2  AIL,  448 

See  In  thb  mattbb  ot  Habdbo 

[I.  Ii.  B.,  1  AIL,  188 

8.  Power  of  High  Gourt  to  act 

on  private  information — Revision  by  Bigh 
Court,  Power  of — Ground  for  revision, — In  the 
course  of  a  serious  riot  one  S  was  killed  by  a  shot 
from  a  gun.  The  first  prisoner  and  others  were 
charged  with  murder.  The  Sessions  Judge,  believing 
the  statement  of  the  first  prisoner  and  his  witnessea 
that  he  had  fired  in  self-defence,  acquitted  him  of  the 
charge.  Upon  a  petition  presented  by  the  widow  of 
the  deceased  praying  the  Court  to  exercise  their 
powers  of  revision, — Held  that,  under  the  provisions 
of  s.  k97  of  the  Criminal  Procedure  Code,  the  High 
Court  might  exercise  its  powers  c>f  revision  upon  in- 
formation in  whatever  way  received.  In  the  mattbb 
07  AuBOKiAK  .         L  Ij.  B*,  2  Mad.,  88 


8. 


Revision  by  the  High  Gourt 


-^Practice — Criminal  Procedute  Code  (Act  X  of 
1882Jt  ».  435 — Revision  where  lower  Court  has 
concurrent  jurisdiction  with  High  Court. — The 
High  Court  will  not  entertain  an  application  for 
revision  in  cases  where  the  District  Court  or 
Magistrate  has  concurrent  re  visional  jurisdiction  with 
the  High  Court,  save  on  some  special  ground  shown. 
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BBVIBION-CBIMINAL  CASES 
— continued, 

1.  OEKEBAL  RULES  FOB  EXERCISE  OF 
VOWIEB,— continued. 

nnleBs  a  previons  application  shall  have  heen  made  to 
the  lower  Court ;  but  in  cases  iu  which  concurrent 
jurisdiction  is  not  possessed  by  the  lower  Courts^  no 
such  general  rule  exists.       In  the  mattbu  ov  thb 

QUBBN-E^PBBfia  r.  BbOLAH 

[L  Jm  B.,  14  Calc.»  887 

10. Defect  in  enqtiiry  by  lower 

Court— Criminal  Procedure  Code,  1682,  ss.  435, 
4S9.— The  High  Court  will  exercise  Us  powers  under 
S8.  485  and  439  in  the  interests  of  justice,  in  excep- 
tional cases,  as  where  the  «nquiry  in  the  lower  Court 
has  been  faulty.     Bhawoo  Jiyaji  r.  Mnui  Dayal 

[I.  li.  B.,  12  Bom.,  377 


11. 


JiZeroise  of  revisional  power 


during  hearing  of  case—  Illegal  prosecution 
by  Municipal  Commissionere  under  the  Penal  Code. 
— Where,  during  the  hearing  of  proceedings  in  a 
prosecution  by  certain  Municipul  Commissioners  u^idejs 
the  Penal  Code  of  a  man  who  had  made  a  false 
statement  in  an  application  for  a  license,  the  High 
Court  stayed  the  proceedings,  and  issued  a  rule  to 
show  cause  why  they  should  not  be  quashed,  it  was 
conteuded  at  the  hearing  of  the  rule  that  the  High 
Court  should  not  interfere  at  that  stage  of  the 
proceedings  under  its  revisional  jurisdiction.  Seld 
that  the  High  Court  has  power  to  interfere  at  any 
stage  of  a  case,  and  that,  when  it  is  brought  to  its 
notice  that  a  person  has  been  subjected,  as  in  this 
case  for  over  two  months,  to  the  harassment  of  an 
illegal  prosecution,  it  is  its  boundon  duty  to  interfere. 
Chandi  Fbbshad  r.  Abdub  Rahuan 

[I.  L.  B ,  22  Calc,  131 

12.  — Power  of    interference  by 

the  High  Court— I'eet  at  to  whether  case  is  of 
exceptional  nature  or  not — Practice  in  crin^inal 
case, — The  Hiuh  Court  will  not  interfere  in  a  case 
during  its  pendency  in  a  subordinate  Court,  unless  it 
is  of  an  exceptional  nature ;  and  one  test  of  its  being 
of  such  a  nature  is  that  a  bare  statement  of  the  facts 
of  the  case  without  any  elaborate  argument  should 
be  sutticient  to  convince  the  High  Court  that  the 
case  is  a  fit  one  fo.*  its  interference  at  an  intermediate 
stage.  Chandi  Pershad  v,  Abdur  Hah  man,  I,  L, 
!{,,  22  Caic,  13 1,  discussed.  Choa  Lal  Dass  v 
Anakt  Pbbsiiad  Misseb    I.  !■.  B.,  25  Calc,  233 


13.. 


-Interference  in  pending  case. 


Qrounds  for. — It  is  inadvisable  to  interfere  in  a 
pending  case  unless  there  is  some  manifest  and  patent 
injustice  apparent  on  the  face  of  the  proceedin;rs  and 
calling  for  prompt  redress.  Jagat  Chakdka  Mozu\c- 
PAB  r.  Quben-Empbbss  .  L  L.  B.,  28  Calc,  786 

[3  C.  W.  N.,  491 

14.        -  Power  of  High    Court  on 

revision— Criw»n«^  Procedure  Code  C1SS2J, 
s,  439  —  Setting  aside  conviction. — In  exercising  its 
powers  under  s.  439  of  the  Co  1e  of  Criminal  Pro- 
cedure, ^t  is  open  to  the  High  Court  to  alter  any 
finding  and  confirm  a  conviction,  and  if  the  evidence 
on  the  'record  in  a  ca**e  be  sufficient  to  warrant  a 
conviction,  the  Coari  would  not  be  justified  in  setting 


BEVISION  — CBIMINAL  OASW 

— continued. 

1.  GENERAL  RULES  FOR  EXERCISE  OF 
POWER -cwi/tjurtfrf. 

such  conviction  aside,  merely  because  the  new  t«kea 
of  the  evidence  by  the  lower  Court  is  not  sustainable, 
or  some  fact  which  ought  to  have  been  found  bj 
that    Court  is  not  found   or     found    incorrectly. 

BaLMAKAKD    RaV  V,  GHA19^8AMBA1C 

[I.  It.  B.,  22  Calc,  881 


15. 


Power  to    interfere   with 


interlocutory  orders  of  Subordinate  Courts. 
— The  High  Court  can  interfere  with  an  interlocntorj 
order  passed  by  a  Ma^trate.  Abdool  Kaiir  Kia» 
V.  Magistrate  of  Purneah,  11  B.  L,  R.,  Ap.,  8: 
20  W.  E.,  Cr.,  23,  and  Chandi  Pershad  v.  Abdw 
Mahman,  /.  L.  if.,  22  Calc»  131,  followed.  Qiruir- 
Empress  r.  Naobshappa  Pai 

[I.  I>.  B.,  20  Bom.,  543 

16. .Conviction    under  Cattle 

Trespass  Act  (I  of  ISll)- Appeal  ^Criminal 
Procedtre  Code,  as.  435  and  433. — There  being  no 
appeal  from  a  conviction  under  the  Cattle  Trespass 
Act,  the  High  Court  refused  to  revise  the  proceedings 
of  the  lower  Court  under  ss.  4^5  and  488,  Crimiiol 
Procedure  Code,  since,  there  being  evidence  to  snpport 
the  conviction,  fo  adopt  such  a  course  would  be  to 
substantially  allow  an  appeal.  Qubbk-Rvfeiss  r. 
Lakshsu  Nayakak        .  1. 1>.  B.,  19  Had.,  S38 

17. Power  of  Ijooal  Legislature 

—Criminal  Procedure  Code  (Act  V  of  iB^h 
SS'  1^5,  435 — Order  concerning  aferrg  p%rporti»S 
to  be  made  under  s.  145. —  1  he  local  Legislature  hai 
power  to  o\'errule  a  statutory  p.)wer  conferred  oa 
the  High  Court ;  but  this  was  not  the  object  and 
result  of  the  legislation  expressed  in  a.  435  of  the 
Criminal  Procedure  Code  of  1898.  Kmpren  v. 
Burah  I.  L.  It.,  4  Calc,  172 :  L.  R.,  6 1.  A.,  i7& 
referred  to.  The  terms  of  s.  435  mean  that  orden 
under  the  exempted  sections  mentioned  in  c>.  i3) 
must  have  been  passed  with  jurisdiction.  If  ^^^^ 
orders  are  challenged  as  made  without  inrisdirtios! 
the  mere  fact  of  their  purporting  to  be  passed  nnAs 
the  exempted  sections  would  not  bring  them  withw 
those  sections  BO  as  to  debar  the  exercise  of  p>^° 
by  the  High  Court  under  s  15  of  the  Charter  Aclt. 
Abatfetwari  Dehi  v.  Stdheswari  Dehi,  I.  L.  S.,1^ 
Calc,  80  ;  Ananda  Chandra  Bhuttaeharin  ▼» 
Stephen,  I.  L.  R.,  19  Calc,  197 ;  Reop  Lal  JXu  ▼• 
Manook,  2  C.  W,  N.,  572;  and  Queen- Smprtst^- 
Pratap  Chunder  Qhose,  I.  L  R..  25  Calc.  «* 
followed.  HuEBxnit.uBH  Nahaik  Singh  r.  l.vc^ 
MBSWAB  Pegs  AD  Sikoh     I.  Ij.  B..  26  Calc  18S 

See  Laldhabz  Singh  f>.  SuKDBoyABAiK  Swoh 

[4C.W.N.,618 

19.      -  Bule  to  show  cause— PoirW 

Court  in  dealing  with  eridenee  in  rute—Cri^^ 
Procedure  Code,  188:3,  **.  439,  459.— Whcfe  ajtJ* 
was  issued  by  the  High  Court  on  a  Magistrate  to  8W<r 
cause  why  the  conviction  and  sentence  sboald  ow 
be  set  aside  on  the  ground  that  there  was  no  evideuo' 
on  the  record  connecting    the   accused    with   ^ 


(    7849    ) 


DIGEST  OF  CASES. 


(       7860    ) 


BEVISION  —  CRIMINAIi  CASES 

— continued. 

.  GENERAL  RULES  FOB  EXERCISE  OF 
POWER— conc/«rf«rf. 

oSencef— Held  that  the  lule  nught  to  be  read 
reaaonably  in  favour  of  the  accnsed,  and  it  shot]  Id  be 
read  with  the  materials  which  were  before  the  Court 
at  the  time  it  was  granted,  and  that  the  High  Court 
had  complete  power  to  deal  with  it  as  a  Court  of 
revision,  and  is  not  limited  to  the  question  whether 
there  was  what  is  described  in  England  as  any 
evidence  to  go  lo  the  jury. .  Raehal  Nieari  r, 
Qubbk-Empbesb  .    2  C.  W.  N,,  81 


19. 


Power  at  hearing  of  rule 


to  consider  matters  in  resi)eot  of  wbich  role 
was  not  gra,nt&d^Dijtcretio»  of  Cow f,— The 
High  Court  in  revision  at  the  hearing  of  a  rule  has  a 
discretion  to  consider  and  decide  matters  in  respect 
to  which  tlie  rule  had  been  prayed  for,  but  not 
granted,  and  need  not  confine  itself  only  to  the 
matters  in   respi^ct  of  wbich  the  rule  was   granted. 

DCTBOA  DaSS  RUEHIT  r.  QUBBN-EHFBBSS 

[I.  Jj.  B.,  27  Calo.,  820 


2.  DELAY. 


20. 


ITecessity    of    immediate 

applioatioa  for  relief  -  Criminal  Procedure 
Code,  1861,  s.  404  —Application  to  set  aside  pro- 
ceedings  under  e.  3 IS  The  High  Court  refused  to 
interfere,  under  s.  404,  Criminal  Procedure  Code, 
1861,  on  an  application  by  a  party  who  bad,  in 
proceedings  under  s.  :^1 8  of  the  Code,  been  found  not 
to  be  in  possession,  to  set  aside  the  proceedings,  on 
account  of  the  great  delay  that  had  taken  place  in 
making  it.  Such  applications  ought  to  be  made  at 
once.    Goorir  Pbamanick  v.  Sitbkobcozbb 

[19  W.  R,  Cr.,  88 

21. IrregulcHr     sunt' 

m'jry  rejection  of  appeal — Rejection  without  giving 
reasons. — Where  a  Sessions  Judge  rejected  an  appeal 
summarily  under  s.  421  of  the  Criminal  Procedure 
Cod<',  1882.  by  an  order  consisting  merely  of  the  words 
"Appeal  rejected,"  and  an  application  for  revision 
of  such  order  was  made  to  the  High  Court  nearly  nine 
months  thereafter,  on  the  ground  that  the  Judge  was 
wrong  in  rejecting  the  appeal  without  assigning  his 
reasons 'for  so  doing, — Held  that  this  objection,  if 
taken  within  a  reasonable  time,  would  have  been 
valid,  but  as  the  application  for  revision  was  made 
with  very  great  delay,  the  Court  should  not  interfere. 

QUBBN-EXPBESB   V.  RAH  NaBAIX 

[I.  li.  B.,  8  AIL,  614 


22. 


Application    to 


revise  order  of  acquit  fnf. — Where  an  application  was 
made  by  the  Local  (Joverdlnent  to  the  High  Court 
for  revision  of  an  order  of  acquittal,  under  s.  439  of 
the  Criminal  Procednre  Code,  1882,  nearly  ten  months 
after  the  Sessions  trial,  and  upwards  of  twelve  months 
after  the  commission  of  the  alleged  crime,  and  where 
there  was,  upon  the  face  of  the  Judge's  judgment, 
no  error  in  law,  and  no  appeal  had  been  pr^erred 
upon  a  question  of  itLct,-^Held  that,  under  such 
circumstances,  the  Court  did  nut  feel  called  upon  to 

VOli.  IV 


BEVISIOia^  — CBIMINAIi  CASES 
— continued, 

2.  DELAY— rofu:luded, 

enter  into  the  case  at  large  upon  the  merits,  under 
a  petition  for  revision.  Qdbbn-Emfbbbs  v.  Ala 
Bakhbh  .    I.  Ij.  B.,  6  All.»  484 


S.  QUESTION  OF  FACT. 

Under  the  former  Code  of  1872  the  Court  had 
power  to  deal  on  revision  with  quest  ons  of  law,  not 
\\ith  questions  of  fact.  MuvaLO  r.  Duboa  Nabain 
NAa  26  W.  B.,  Cr.,  74 

In  thb  hatteb  or  the  pbtition  ov  Dbbi  Chvbit 
Biswas    .  .    '    20  W.  B.,  Cr.,  40 

Eacpbbsb  v.  Donnbllt.    In  thb  mattbb  op  thb 

PBTITION  OB  DONNBILT  L  Ij.  B.,  2  CalC,  406 


28. 


Power  to   go  into   facts— 


Discretio  n  of  Court — Crimina  I  Pro  cedure  Code  (Act 
X  of  1882),  8.  45o.— Under  s.  485  of  the  Criminal 
Procedure  Code,  the  High  Court  has  power  to  go  into 
questions  of  fact,  but  it  will  only  exercise  this  power 
in  cases  in  which  it  finds  that  it  will  be  in  the 
interests   of   justice   to   do    so.    Nobin    Ebishna 

MOOKEBJBB  V.  RABSICK  LaLL  LaHA 

[I.  li.  B.,  10  CalC,  1047 

24.  Power  of  High 

Court  in  ^eoieional  cases— Criminal  Procedure 
Code  C 1882 J,  s.  439,— Under  s.  439  of  the  Code  of 
Criminal  Procedure,  1882,  the  High  Court  has  power 
to  consider  the  facts  of  a  case  in  revision.  Bam 
BBAH3fi  Sih CAB  v.  Chandra  KantaShah 

[I.  L.  B.,  21  Calc,  831 


26. 


Criminal  Proce- 


dure Code  (1H82J,  *.  439,— The  interference  of  the 
High  Court  in  revision  is  not  limited  to  matters  of 
law  ;  it  is  fully  competent  to  the  High  Court  to  enter 
into  matters  of  fact  if  it  thinks  fit.  But  the  mere 
application  of  a  party  to  examine  the  evidence  in  any  , 
case  would  not  be  a  sutiicient  ground  for  doing  so. 
There  must  appear,  on  the  face  of  the  judgment  or 
order  complained  of,  or  of  the  record,  some  ground 
to  induce  the  High  Court  to  think  that  the  evidence 
ought  to  be  examined  in  order  to  see  that  there  has  been 
no  failure  of  justice.  But  no  hard-and  fast  rule  can 
be  laid  down ;  each  case  will  have  to  be  dealt  with 
according  to  its  own  circumstances.  Kbbhab  CHcn- 
sbb  Bot  r.  Akhil  Mktbt 

[I.  li.  B.,  22  Calc,  893 

26.  ' Criminal  Proce- 

dure  Code,  1882,  ss,  435,  439  -High  Court's  powers^ 
of  revision  in  criminal  cases, — Under  ss.  435  and  489 
of  the  Code  of  Criminal  Procedure  (Act  X  of  188:i), 
the  High  Court  can,  in  the  exercise  of  its  revisiuual 
jurisdiction,  interfere  with  the  findings  of  fact  of 
inferior  Courts,  au'd  will  do  so  if  there  are  very 
exceptional  grounds  for  its  interference,  in  the  interests 
of  justice.  Per  Jabdinb,  J,—Ab  a  nile,  the  Court 
refuses  to  interfere  \1)  where  the  Legislature  intended 
the  original  or  appellate  decision  on  the  facts  to  be 
final ;  (2)  where  the  relief  sought  might  be  got  from 
a  lower  Court  of  concurrent  revisional  jurisdiction ; 
and  (8)  where  the  lower  Court's  judgment  on  the  facts 

11  T 


(  Wl  ) 


DIGBT  OF  CA8BSL 


(    »8S1    ) 


BSVI8IOV--CBIMIirAI.  CA8S8       BS VI8IOV  — CBIMIHAI.  CA8S8 
limmed,  — eomtii 


S.  QUKSTIOK  OF  V  kOT—eowtlmded. 

u  Dot  tbovn  to  be  clearly  and  manifestlj  wnmg. 
Qrxnr.BM7Bsa8  c.  Chaoav  Databam 

[I.  I..  B.,  14  Bom^  881 

97.  ' Criminal  Proce^ 

dmre  Cede  (Act  X  of  V^2),  «.  439.--Ahbough 
it  ia  not  naiial  f^r  the  High  Court  to  interfere  in 
I'gtiMOu  with  the  decision  of  the  loirer  CoorU,  when 
It  ia  baaed  on  a  connderation  of  the  CTidcnee,  yet 
where  the  lower  Conrta  hare  not  considered  the 
eridcDce  from  the  pobt  of  riew  that  the  witne«ea 
were  aeeompli'^esy  and  where  hearwy  eridenee  has 
been  improperly  admitted  on  Important  points,  the 
Court  will  go  into  the  facts  of  the  esse.  Bojon 
Kavt  Boss  r.  k%ks  Muiuck  .    2  C.  HIT.  N.,  678 


4.  SVIDEKCB  AND  WITNESSES 


28. 


with  evidence— Cn'aif  am/  Proeodmre  Code  (Ad 
X  of  18ff2J,  u.  4$9  and  42$—ComH  of  Appeal^ 
AppeUate  powers — Dieeretion. — In  cases  in  which 
the  law  allows  no  appeal,  the  High  Conrt,  as  a  Court 
of  revuion,  will  not,  except  on  rery  exceptional 
gronnds,  exercise  the  powers  of  an  Appellate  Court ; 
but  where  such  exceptional  grounds  exist,  as  where 
the  oonTiction  is  not  in  any  degree  supported  by  the 
STidence,  the  High  Court  will  exercise  its  discretion 
under  s.  489  of  the  Code  of  Criminal  Procedure,  and 
reverse  the  eonviction  and  sentence.  Empbbss  r. 
Badbudtv  .    I.  If.  B.»  8  Bom.,  197 

Also  where  there  is  no  evidence  to  support  the 
conviction.  Iv  tbb  m attbb  ov  thx  psnnov  op 
Bawjot  Kubmokax  .  26  W.  B.,  Cr.,  10 

IV     TBB    MATTBB     OF     KBISBVABAirD     BhTTTTA. 

OHABJSB  8  B.  I#.  B.,  A.  Cr.,  60 

8.  C.     IV    THX 

Bhfttaohabjbb 


MATTBB 


OF     KlBHBH    SOOBDUB 

.  12W.B,  Cr.,47 
EKFBX88  V,  Kabotam  Dab    I.  I#.  B.,  6  AIL,  08 

Bbg.  V,  Gavtt  bib  Ebishka  Gubat 

[4  Bom.,  Cr.,  26 


29. 


Ijazity   in  weighing    and 


testing  evidenoe.— Under  the  former  Code,  the 
Court  would  interfere  in  the  case  of  great  laxity  in 
weighing  and  testing  evidenoe.  Empbbsb  ov  Ibdia 
«•  MuBLi  .    I.  Ij.  B.,  2  All.,  886 

But  not  on  a  mere  error  in  the  appreciation  of 
eridence.    Bbo.  r  SAXHitBAM  Mabohab 

pll  Bom.,  126 

IB  THB  XATTXB  OB  AVBOKUIC 

[I.  Ii.  B.,  2  Mad.,  88 

Abobtmoitb  Cabb  .  ,6  Mad.,  A  p.,  10 

30. Case   depending    on   con- 
sideration and  appreciation  of  evidence— 

Ahatem  eni  of  oppeal,  -  Two  persons,  M  and  N,  were 
convicted  of  criminal  breach  of  trust,  and  each  was 
sentenced  to  one  year's  rigorous  imprisonment  and  a 
fine  of  B1,000.  Both  prisoners  filed  an  appeal  to  the 
Bigh  Conrt.  N  died  pending  his  appeal.    On  Jf' s 


I 


Conviction       inconsistent  I 


4.  B:VIDKNCB  AKB  WlTKBSSBS--«»ii<tsaei. 


appeal,  the  High  Conxt  passed  an  nder  acquitting  hiB 
and  reveniBg  his  connction  and  smtence.  lliereapon 
one  of  the  relstires  of  the  deceased  5^  applied  to  the 
High  Court  to  set  aside  the  oonrictian  siad  sentence 
paoed  in  his  case  and  order  the  fine  to  be  refunded. 
Held  that  on  A's  death  his  appoJ  abated  undera4SI 
of  the  Code  of  C'rimmal  Piuceduie  (Act  X  of  1883), 
and  as  the  esse  turned  on  the  appreciataaa  of  CTidencc; 
the  High  Court  declined  to  interfere  in  the  exercise  cf 
its  reviuonal  jurisdiction,  referring  the  legal  represen«L 
tatires  of  tiie  deceased  to  the  CtoTcmor  in  Council 
for  redress.    IbxbNabisiiah 

[I.  Ik  B^  19  BoDL,  714 

3L Improper  estimate  of  evi- 
dence by  the  Kagistrate.— The  High  Court 
would  only  interfere  on  revinoo  if  it  came  to  the 
condunon  that  the  Magistrate  had  illegally  and  im- 
properiy  nnderrsted  the  value  of  the  evidences  Laob 
MAB  r.  Jaitla  .  .    1. 1«.  S.,  6  All.,  161 


82. 


Decision  that  evidenoe  is 


insufficient  —  '  efmstU  of  Magistrate  tasproreed 
further  in  revision  ease. — As  a  Court  of  revision, 
the  High  Court  will  not  enter  upon  a  connderatiQii  of 
the  value  of  the  evidence  on  which  the  Magistnte 
decided  not  to  irooeed  further  in  a  case  under  s.  &21, 
Criminal  Procedure  Code,  1872.  Shobai  Poba- 
VABICK  r.  JOQEBPBO  ShABA         .     1  C.  I*.  B.»  486 

Questions    depending   on 


conflict  of  evidence.— Questions  of  &ct  depend- 
ing upon  conflicting  evidence  winch  has  been  con- 
sidered by  the  Judge  who  has  given  his  opinioQ  upon 
it  are  not  cases  for  revision.    In  thb  xaitbb  or 

THB  PBTinOB  ov  DbBI  ChUBK  BI8WA8 

[90  W.  B.,  Cr..  40 

See  Bhabut  CmnrDBB  Bosb  r.  Dwabbabatb 
Chowdbt  ....     16  HIT.  B^  Cr.»  b6 


84. 


Conflict  of  opinion  on. evi- 


dence—(?ro««42yv>rejperct«e  of  power  ofrmrision 
— Difference  of  opinion  between  Ma gi»traies.^J\a 
difference  of  opinion  on  a  question  of  proof  between 
a  Magistrate  who  did,  and  another  who  did  not,  hear 
the  witnesses,  is  not  a  ground  on  which  the  High 
Court  will  be  cUsposed  to  exercise  its  powen  of 
revision.    Nitndo   Kishobb    Hau>ab  v.   Avvbdo 


Chubdbb  Chattbbjbb^ 


88  W.B^Cr.,64 


Nor  are  questions  of  the  credibility  of  evidences  IB 

THB  MATTBB  OB  the  PBTITIOHOB  HURI  PbRSHAD 

[a4w.s.,cr..eo 

S.  C  on  further  hearing.    Ik  thb  icatibb  or  thb 

PBTinOB  ov  HUBBIPBOSAD  DVTTA 

[26  W.  B.,  Cr..  61 

OoTBBBiiBBT  OT  Bbboal  r.  KAzncimniv 

[18W.B^Cr^8 


86. 


Omission  to  take  mAtorial 


evidenoe  ~2>0ct«f on  on  discrepant 
Omission  to  take  very  material  evidenoe  praffered 
by  the  accused  was  held  to  have  prejudiced  him 
and  to  afford  gt  ound  for  the  High  Court's  interference 


a  1  ■.■■ 
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DieBST  OF  CASBS. 


(    7864    ) 


beVision  -cbiminai.  cases 

—eoiUinued* 

4.  EVIDENCB  A19D  WIT17ESSES- C(;«i/i'ii«0<i. 

ander  the  Coda  of  Criminal  Prccedtire,  1872, 
1. 297.  Ik  thb  mattbb  ov  thb  PBTinoir  ov  Hitb* 
.Pbsshad  .  .       24  W.  B,,  Cr.,  60 

86.  Omission  to  give  available 

evidence  for  prosecution— Jfa/Mta^  "error'* 
—Error  in  appreciation  of  evidence — Act  X  of 
1872, 9»  ;997.— It  was  not  a  ground  for  reviuon  by  the 
High  Court  that  all  the  evidence  for  the  prosecution 
which  might  have  been  brought  before  the  Sessions 
Jnd{i;e  had  not  been  brought  before  him.  The  words 
"  material  error  **  in  that  section  could  not  be  held 
to  include  error  in  the  appreciation  of  evidence.  Under 
the  Ut  clause  of  s.  297,  Act  X  of  1872,  the  Hi^h 
Court  could  not  set  sside  findings  of  fact  except  in 
case  of  an  appeal  from  a  couviction.  Ik  thb  mattbb 
ov  AvBOKUic  .  .    I.  Ij.  B.»  2  Mad,»  38 


87. 


Irregularity     in     dealing 


with  &yridL&CLQ»— Withholding  admiseihle  eiate- 
ment  of  witneeefrom  the  jury. — Where  a  statement 
hy  a  witness  for  the  defence,  that  a  witness  for  the 
prosecution  was  at  a  particular  place  at  a  particular 
time,  and  consequently  conld  not  then  have  been  at 
another  place  where  the  latter  states  he  was  and 
saw  the  accused  persons,  after  being  admitted,  was 
withheld  from  the  jury,  the  High  Court  ordered 
a  new  trial.    Bbo.  v,  Saxhabam  Mvkundji 

[11  Bom.»  166 


8a 


Criminal    Pro* 


cedure  Code,  1661,  i»*  426,  439 — Mieconception  of 
evidence,—  Misconception  of  evidence  was  a  defect  or 
irregularity  within  the  meaning  of  ss.  426  and  439  of 
the  Code  of  Criminal  Procedure,  1861.  Quebh  v. 
Bbhabbb  Dosadh  7  W.  B.,  Cr^  7 


38. 


—    Criminal    Pro- 


cedure Code,  1861,  »,  426 — Admieeion  of  illegal 
evidence-^ Act  II  of  1866,  s,  67— New  trial.— JUhe 
Appellate  Court,  where  it  finds  that  illegal  evidence 
has  been  admitted,  should  consider  whether  it  is  such 
as  is  likely  to  have  exercised  prejudicial  influence  on 
the  minds  of  the  jury ;  and  if  the  Court  be  of  opinion 
that  it  is  BO,  it  will  treat  the  case  as  if  it  had  been 
tried  by  a  Sessions  Judge  with  the  aid  of  assessors. 
If  the  e\idence  (after  omitting  that  portion  of  it 
which  should  not  have  been  admitted)  is  sufficient  to 
austain  the  verdict,  the  conviction  will  be  upheld. 
In  exceptional  cases,  where  the  evidence  is  of  such  a 
character  as  to  snggest  the  consideration  that  its 
real  value  cannot  fairly  be  appreciated  except  by 
a  Court  which  has  heard  that  evidence  given,  a  new 
trial  will  be  directed.    Bbg.  r.  Bambwahi  Mudliab 

[6  Bom.,  Cr.,  47 


40 


Discretion  of 


Sessions  Judge — Power  of  Appellate  Court. — The 
exercise  of  the  discretion  which  the  Sessions  Judge 
had  under  s.  249  of  the  Criminal  Procedure  Code, 
1872,  to  determine  whether  the  depositions  t^en 
before  the  Magistrate  at  the  preliminary  inquiry 
are  to  be  evidence  at  the  hearing  before  the  Ses- 
sions Court,  was  open  to  review  by  the  High  Court 
oo  appeal.    Bsa.  v.  Amjxts  Hbgha  .  11  Boon.,  281 

vol.  IT 
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4.  BYIDENCE  AJSD  WITSISSSES- continued. 


4L 


Improper      ad' 


mission  in  evidence  of  examination  of  prisoner. — 
When  the  examination  of  the  prisoner  by  the  Mag^- 
trate  had  not  been  recorded  in  full  as  required  by 
s.  205  of  the  Criminal  Procedure  Code,  1861.  and  was 
therefore  inadmissible  in  evidence,  and  the  other 
evidence  was  sufficient  to  support  the  conviction, 
the  fact  that  such  examination  had  been  admitted 
by  the  Sessions  Court  was  not  a  ground  for  setting 
aside  the  trial  on  revision.  Bbg.  v.  Ealla  Lakh- 
UAJi    .  .    SBom.,  418 :2nd  Ed.,  886 

Bsa.  V.  Pbtadi  bin  Bassafpa 

[2  Bom.,  421: 2nd  Ed.,  887 

Bbo.  r.  ViTHAJi  .  2  Bom.,  422:  2nd  Ed.,  888 

BBGh.  V.  Gabv  Bapu 

[2  Bom.,  482 :  2nd  Ed.,  888 


42. 


Error  in  mode  of  recording 


evidence. — Whete  the  evidence  was  taken  down 
by  the  Magistrate  in  English,  and  no  memorandum 
was  attached  to  it  (as  required  by  s.  199,  Code 
of  Criminal  Procedure,  1861)  stating  that  the  evidence 
was  read  over  to  the  witness  in  a  language  which 
he  understood,  it  was  held  that  the  accused  was 
materially  prejudiced,  and  the  Court  interfered  on 
revision.    Qctbbh  «.  Issim  Baut 

[8  W.  B.,  Cr.,  68 


48. 


Criminal '  PrO" 


cedure  Code,  1872,  s.  297— Evidence  in  dispute 
regarding  land. — In  a  case  of  a  dispute  regaining 
land  commenced  under  the  Code  of  Criminal  Proce- 
dure, 1861,  but  continued  under  the  Code  of  1872, 
where  the  evidence  was  not  recorded  in  the  manner 
provided  for  by  s.  334  and  the  following  sections 
of  the  Code,  the  Court  set  the  order  aside  on  revision. 
Khbttbomoht  Dabi  r.  Sbbbhath  Siroas 

[20  W.  &,  Cr.,  14 


44. 


Criminal    Pro* 


cedure  Code,  1861,  ss.  426,  439— Irregularity  not 
prejudicing  prisoner — Madras  Police  Act,  1859, 
1. 44. — A  police  constable  was  tried  and  convicted  by 
the  Assistant  Agent  of  Vizagapatam  under  s.  44  (^ 
Act  XXIV  of  1869,  and  sentenced  to  fine  and 
imprisonment.  On  appeal,  the  Agent  reversed  the 
conviction  and  sentence,  on  the  ground  that  there 
had  been  irregularity  of  procedure  on  the  part  of  his 
assistant  in  not  recording  evidence  for  the  prosecu- 
tion, and  in  only  taking  down  the  substance  of  the 
prisoner's  statement,  and  not  the  full  statement  as 
made.  Held  that  the  question  was  whether  there 
had  been  such  error  and  irregularity  on  the  part  of 
the  Assistant  Agent  as  to  prejudice  the  accused  and 
to  occasion  fk  failure  of  justice ;  that  if  not,  the 
order  reversing  the  conviction  was  rendered  bad  in 
law  by  ss.  426  and  439  of  the  Criminal  Procedure 
Code ;  that  the  accused  ^d  not  appear  to  have  been 
prejudiced:  consequently  the  order  of  the  Appellate 
Court  was  set  aade,  and  a  re-hearing  directed. 
AirovTMovs    .  •    8  3Cad.,  Ap,,  45 

46. . IrregulAritieB    oonoeming 

'WitaeBBi&B— Irregularity  in  taking  evidence  of 

11  T  2 
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BBVIBION— CBIMIKAIi  CASES 

— continued, 
4.  BVIDENCB  AND  WITNESSES— con«»«<rf. 

untnesses.— -The  High  Court  refused  to  interfere 
where  a  witness  for  the  prosecution  was  examined 
after  the  defence  was  over,  where  the  prisoner  had 
notice  of  the  evidence  to  be  given  by  the  witness, 
and  therefore  was  not  prejudiced  by  it  in  his  de- 
fence.   QuBmr  V,  Sham  Kishobb  Holdab 

[18  W.  B.,  Or.,  86 

But  tee  QuBBH  v.  Asbawoollah 

[13  W.  B.,  Cr..  16 


46. 


Omistion  to  ex* 


amine  avd  reduce  1o  vrilifig  evidence  of  complain" 
ant. — The  not  examir.iug  a  complainant  and  not  re- 
ducing his  examination  into  writing  is  not  such  an 
irregularity  as  to  require  the  interference  of  the 
High  Court  in  a  trivial  case,  unless  it  appears  pro- 
bable (of  which  there  was  no  suggestion  in  the  pre- 
sent case)  that  a  fresh  investigation  would  produce  a 
diiferent  result.    Kabil  Nubto  r.  Bahabulla? 

[l7W.E.,Cr.,87 


47. 


—  Omieeion  to  ex- 


amine  mtnesaeeJ— Where  a  Magistrate  omitted  to 
examine  all  the  complainant's  witnesses  before  declar- 
ing the  accused  not  guilty,  the  Court  dealt  on  re- 
vision with  the  omission.  Sbeenath  Muvdlb  v. 
Sbbbbam  Rajput  24  W.  B,  Cr.,  62 

Sahtoo  Mvia>LE  r.  abdool  Biswas 

[  13  W.  B„  Cr.,  85 

43^ —  Omiision  to  give 

opportunity  to  produce  tcitnestes — Error  cr  defect 
in  trial— Criminnl  Procedure  Code,  1861,*.  426. — 
Where  the  accused  had  not  his  witnesses  in  attend- 
ance, and  did  not  apply  to  the  Magistrate  to  su.f  mon 
them  (ss.  352  and  358,  Code  of  Criminal  Procedure), 
the  omission  of  the  Magistrate  to  require  him  to  pro- 
duce his  witnesses  was  held  not  to  prejudice  the 
accused,  or  so  as  to  call  fo  rinterference  on  revision. 

QUBBN  t'.  TOTABAM  .      11  W.  R,  CT..  15 


49,  - Power   "f  Sigh 

Court  -  Criminal  Procedure  Code  (Act  XX  V  uj 
1S61J,  *.  B66—  "Examination  of accueed-- Postpone- 
ment of  trial  for  summoning  a  wifnees— Discretion 
of  Judge— iL  Deputy  Magistrate  committed  certain 
priso  ers  for  trial  on  a  charge  of  dac«  ity.  Some  of 
the  prisoners  had  confessed  before  the  Deputy  Magis- 
trate, but  he  failed  to  record  the  examination  of  the 
prisoners,  or  to  attest  it  as  required  bv  s.  205  of  the 
Code  of  Criminal  Procedure.  The  Sessions  Judge 
therefore  refused  to  admit  the  examination  of  the 
prisoners  by  the  Deputy  Magistrate  in  evidence,  and 
also  refused  to  postpone  the  trial  for  the  purpose  of 
summoning  the  Deputy  Magistrate  and  taking  his 
evidence  in  the  matter.  Held  that,  it  being  wholly 
within  the  discretion  of  the  Judge,  under  s.  366,  to 
say  whether  or  not  he  should  postpone  the  trial,  or 
summon  any  witness  to  give  his  evidence,  the  High 
Court  as  a  Court  of  revision  would  nrt  interfere  or 
order  a  new  trial.     QUEBN  v.  Radha  J  ANA 

[8  B.  L.  B.,  A.  Cr.,  59 :  12  W.  B.,  Cr.,  44 


BEVIBION-CBIMINAIi  CAffES 

— continued. 

4.  EVIDENCE  AND  WITNESSES  -  concluded. 


50. 


Criminal  Pr'  CC" 


dure  Code,  1861,  ss.  426,  439.— Where  the  evidence 
of  witnesses  piven  on  a  previous  trisl  was  read  over^ 
and  used  in  a  subsequent  trial  at  the  express  request 
of  the  prisoners,  instead  of  the  witnesses  being  ex- 
amined de  novo,  the  High  Court  declined  to  inter- 
fere, as  the  irregularity  of  procedure  was  one  by 
which  the  prisoners  were  not  prejudiced.  Pttbhsb- 
8UB  SnraH  v.  Soboop  Auphikabbb 

[18  W.  B,  Cr.,  40 


5L 


Befusal  to  allow 


witnesses  to  he  cross-examined  hy  accused.— The 
refusal  of  the  Judge  to  allow  to  be  cross-examined, 
by  the  accused,  witnesses  whose  depositions  have 
been  taken  by  the  Magistrate,  but  whose  evidence  is 
dispensed  with  at  the  trial,  was  held  not  to  be  a 
matter  for  revision.  Bbq.  v.  Faitbohavd  Vabta- 
CHABD        ....        5  Bom.,  Cr.,  86 

52. -  _-    _    -       Order  of  Ma  gis'- 

traie  refusing  to  recall  witnesses  for  prosecution 
for  cross-examination. — An  order  of  the  Deputy 
Magistrate  refusing  to  recall  the  witnesses  for  the  pro> 
secutiQU  for  the  purpose  of  cro«s -examination  is  one 
wh'ch  can  be  inmiediately  corrected  by  the  High 
Court  under  its  general  powers  of  superintendence 
and  revision.  Iv  thb  kattbb  ob  thb  pbtition  op 
Bblilios.    Bbulios  v.  Qubbn  19  W.  B,  Cr.,  58 


58. 


—  Power  of  High 


Court— Penal  Code,  **.  283,  291  ^Erideme  not 
taken  on  oath  —In  exercise  of  its  powers  as  a  Court 
of  revision,  the  High  Court  quashed  con  vie  ticns  by  a 
Joint  Magistrate  and  Assistant  Magistrate  of  certain 
persons  for  offences  under  s.  283  (danger,  obstruction, 
or  injury  to  any  person  in  a  public  way  or  line  of 
navigation)  and  s.  291  (repeating  or  continuing 
public  nuisance)  of  the  Penal  Code,  in  which  it  ap- 
peared that  the  complainants'  statement  was  not 
made  on  oath  or  before  a  Magistrate,  and  in  which 
there  was  no  statement  of  charge  or  evidence  of  any 
kind.    Ik  thb  matteb  op  Mohesh  Cuundeb 

[20  W.  B.,  Cr.,  55 


54. 


5.  ACQUITTALS. 


Acqtiittal  from,  which  Gov- 


ernment may  appeal — Criminal  Procedure 
Code,  1872,  s.  297.— it  is  not  the  practice  of  the 
High  Court  to  interfere  by  way  of  revision  under 
s.  297  of  the  Code  of  Criminal  Procedure,  1872,  with 
an  acquittal  against  which  the  Oovernment  may  ap 
peal.     Ehfbbbs  r.  Chedi  Bai    .     7  C.  L.  H.,  142 

65.  Improper     acquittal  — .<ic- 

I  quiital  on  erroneous  ground. — Where  the  senior  As- 
sistant Sessions  .ludge,  on  the  hearing  of  a  charge  of 
false  evidence,  without  taking  evidence  acquitted  the 
accused  after  calling  upon  him  to  plrnd,  the  prose- 
cutor being  nnable  lo  say  that  the  alleged  false 
statements  of  the  accused  were  material  to  the  trial 
on  which  they  were  made,  the  High  Court  reversed 
the  order  of  acquittal,  «ind  directed  the  trial  to  i,e 
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BEVIBION  — CBIMINAIi  CASES 

—  continued* 

6.  ACQVITI AhS^conclftded. 

proceeded  witb.    Bsa.  «.  Damoshab  Kam  Chan- 
i>BA 5  Bom.,  Cr.,  68 


66. 


Trial     on     evi" 


dence  taken  in  another  case. — The  C<mrt  set  aside 
an  order  of  acquittal  paraed  by  a  Deputy  Magistrate 
in  a  case  which  he  tried,  not  on  evidence  taken 
before  himself  in  the  case,  but  entirely  on  evidence 
in  another  case  before  another  officer  (the  Joint  Ma- 
gistrate).    TTTEHBYA  HaI  r.  TUPSSB  EOOBB 

[16  W.  K.,  Or.,  Sd 

67.. Order  for  detention  of  ac- 
cused pending  appeal  from  acquittal— Potrer 
q/*  Jligh  Court  on  revieion,  —  Where,  an  appeal  having 
been  preferred  to  the  High  Court  against  a  judgment 
of  acquittal,  a  Magistrate  made  an  order  on  the 
parties  having  been  arrested  and  brought  before  him 
that  they  should  be  detained  in  custody  pending  the 
decision  of  the  appeal,— i^eZci  by  Ttbheb,  O.  C,J., 
and  Pbabson,  J.  (Spankib  and  Oldtield,  J  J.,  dis- 
senting), that  the  High  Court  had  no  power  as  a 
Court  of  revision  to  interfere  with  the  order.  Quebn 
V.  Gholam  Ibuau  .    I.  li.  B.,  1  AU.,  1 


68. 


Order  of  acquittal— Crtmifia  2 


Procedure  Code,  i.  428  (ajy  s.  439— High  CourVe 
powers  of  revision — Order  hy  High  Court  for  re- 
trial  after  acquittal  on  appeal.— The  High  Court 
has  power  under  s.  489  of  the  Criminal  Procedure  Code 
to  revise  an  order  of  ncquittal,  though  not  to  convert 
a  finding  of  acquittal  into  one  of  conviction.  In 
reference  to  orders  of  acquittal  passed  by  a  Court  of 
Session  in  appeal,  the  High  Court  may,  under  s.  439, 
reverse  such  order  and  direct  a  re-trial  of  the  appeal, 
the  proper  tribunal  to  conduct  which  is  the  Sessions 
Court  of  appeal,  or  such  other  Court  of  equal  juris- 
diction as  the  High  Court  may  entrust,  under  s.  5^6 
of  the  Code,  with  the  trial  of  the  appeal.  QiTEBir- 
Ghfbbss  r.  Balwavt         .    I.  li.  B.,  9  All.,  184 


69. 


Petition  to  revise  a  judg- 


ment of  acquittal—  Criminal  Procedure  Code, 
ss,  435,  439, 440, — An  appeal  against  an  acquittal  by 
way  of  revision  is  not  contemplated  by  the  Code,  and 
it  should,  on  public  grounds,  be  discouraged.  Than- 
BAYAK  V,  Pbhianna        .    I.  Ij.  B.,  14  Mad.»  863 


60. 


High  Oourt'e  power  of  re- 


vision—Crimtna/  Procedure  Code,  1882,  e,  43if— 
Practice, — Though  the  High  Court  has  the  power, 
under  s.  489  of  the  Code  of  Criminal  Procedure  (Act 
X  of  1882),  to  revise  an  order  of  acquittal,  yet  ordi- 
narily it  does  not  interfere  with  sach  an  order  in  the 
exercise  of  its  revisional  jurisdiction,  because  an 
appeal  can  always  be  made  by  the  Local  Government 
under  s.  417  of  the  Code.  Hbbrabai  d.  Fsaxji 
Bbikaji  .    I.  Ij.  B..  16  Bom.,  849 


6L 


6.  COMMITMENTS. 


Power  to  quash  commit- 


ments Power  ofrerieion  5y  High  Court — Crimi- 
nal  Procedure  Code,  1872,  s.  472.— Held  per  Stv art, 
C.J.  (Sfavkib,  J„  doubting),  that  the  High  Court 


BEVIBION  — CBIMIia^AIi  OASES 

— continued.' 

6.  COmSlJUSNTS— concluded. 

m 

was  competent,  in  the  exercise  of  its  power  of  revi- 
sion under  s  297  of  Act  X  of  1872,  to  quash  a  com- 
mitment made  by  a  Court  of  Session  under  the  pro- 
visions of  s.  472  of  that  Act.  I^cpbbbs  v.  Laohmak 
^cvoB      ....    I.  Ii.  B.»  2  AIL,  898 

Bat  eee  Qvbbn  v.  Shama  Sunkbb  Biswas 

[10  W.  B.,  Or.,  26 

and  QvBBN  v.  Shbbtabam  Chowdhbt 

[2  W.  R.,  Or.,  44 


ea 


Power  of  High  Oourt  in 


revision  to  order  person  convicted  and 
sentenced  to  be  committed  for  trial— P^naZ 
Code  (Act  XLV  of  1860),  e.  826— Grievous  hurt 
— Inadequate  sentence  —  Presidency  Magistrate, 
Duty  of -^Criminal  Procedure  Code,  ss  423,  439. — 
The  accused  was  tried  by  a  Presidency  Magistrate  on 
a  charge  of  voluntarily  causing  grievous  hurt  with  an 
instrument  for  cutting.  He  was  convicted  and 
sentenced,  under  s.  326  of  the  Penal  Code,  to  rigorous 
imprisonment  for  two  years.  The  Local  Government, 
being  of  opinion  that  the  sentence  was  inadequate, 
moved  the  High  Court,  under  s.  435  of  the  Code  of 
Criminal  Procedure  (Act  X  of  1882),  to  quash  the 
Magistrate's  proceedings,  and  ordered  the  accused 
to  be  committed  for  trial  to  the  High  Court.  It 
was  contended  for  the  prisoner  that,  as  the  offence 
was  not  exclusively  triable  by  the  Court  of  Session, 
the  High  Court  had  no  power,  under  s.  423  .  b)  of 
the  Code,  to  order  the  accused  to  be  committed  for 
trial.  Held,  dissenting  from  Queen- Empress  v. 
Sukhc,  r.  L.  R.,  8  AIL,  14,  that  s.  423  (5)  gives  to 
an  Appellate  Court  the  power  to  order  an  accused 
person  to  be  committed  for  trial  when  it  considers 
that  thnt  is  the  procedure  that  should  have  been 
adopted  by  the  Magistrate  in  the  case.  Held  also 
that  the  offence  of  which  the  prisoner  was  convicted, 
being  one  punishable  under  s.  326  of  the  Penal  Code 
with  transportation  for  life,  or  ligorons  imprisonment 
for  ten  years  and  fine,  the  Presidency  Magistrate  ought 
to  have  committed  the  accused  for  trial  to  the  High 
Court.    Qubbn-Empbbss  v.  Abdul  Bahivak 

[I.  Ij.  B.,  16  Bom..  680 


7.  DISCHARGE  OF  ACCUSED. 


ed. 


Improper  discharge— .fft^ A 

Court* s  powers  of  revision — Criminal  Procedure 
Code,  1882,  s.  439—  Power  to  order  commitment — 
Sevival  of  prosecution. — The  High  Court  has  power 
under  s.  439  rf  the  Criminal  Procedure  Code,  1882, 
if  it  considers  that  an  accused  person  has  been  impro- 
perly discharged,  to  order  him  to  be  committed  for 
trial      EiiPBBBS  v.  Ram  Lal  Sikoh 

[I.  Ii.  B.,  6  AIL,  40 

This  was  also  the  case  under  the  former  Act.    In 

THB  HATTEB  OB  THB  rBTITIOV  OB    l*B08Uir]r0  CoO- 

iiAB  Ghosb  .      19  W.  B,  Cr.,  66 

Emfbbbs  v.  Gowsapa      I.  !«•  B,  2  Bohl,  684 

Ib    THB    MATTBB  OB  THB    PBriTlOK  OB  MOHBSH 
MlBTBBB 

[I.  li.  B.,  1  Calc.»  282 :  26  W.  B.,  Cr.,  80,  67 
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7.  DISCHABOB  OF  ACCVSlN)--eonel9ded. 

Emfkbbb  v.  Dokvblly.     Ih  tbb  hattss  ovthb 
FBTinov  ov  DoirvBLLi!       L  I«.  B.,  2  Calo.,  405 

Smfbbbs  r.'HAiiY  DoYAL  Eabkokab 

[I.  L.  B.,  4  Calo.,  16 

B.  C.  IBHSH  CHviirxB    Ettbhozab  V    HmtaT 

DOYAL  EU&MOKAB    .  •  .     8  C.  Ij.  B,,  283 

Ih  thi  hattbb  ov  Tboylokhyavath  Mittbb 

[lC.Ii.R,88 


64. 


-Dismissal  of  charge  against 


aocused— DiftfitMa/  of  com  of  breach  ofeoniraei 
ci%ih9  grfmnd  that  Act  XIII  of  1859  did  not  apply. 
— ^The  High  Coart  declined  to  exerciBe  their  extra- 
ordinary powers  of  reviuon  in  a  case  in  which  the 
Joint  BCagistrate  dismissed  a  complaint  of  breach  of 
contract  under  Act  XIII  of  1859,  on  the  ground  that 
that  Act  did  not  apply  to  the  contract,  which  was 
«  contract  to  work  at  a  certain  factory.  Lyall 
k  Co.  «.  Bah  Chuvdeb  Baodbb 

ri8  W.  B.,  Cr.,  68 

8.  BEVIYAL  OF  COMPLAIl^T  AKD  BE-TBIAL. 

66. Power  of  High  Court  to 

revise  order  reviving  a  complaint  after 
discharge— £r*>&  Court  Charter  Act  C24  4*  25 
Vict.,  c,  104)  *  s.  15  -  Criminal  Procedure  Code, 
1882,  «.  ^dd.— The  High  Coart  has  ample  powers, 
nnder  the  Charter  Act,  if  not  under  the  Code,  to 
revise  an  order  reviving  a  complaint  after  discharge 
hy  a  Presidency  Magistrate.  *  In  this  particular  case 
it  was  held  that  the  Presidency  Magistrate  has  exer- 
cised a  proper  discretion  in  reviving  the  compUunt. 
Ofoobba  Euxab  Sbtt  v.  Pbobod  Km aby  Dabbi 

[1  O.  W.  N.,  49 

See  Chaboobala   Dabbb    v,   Babbitdba   Nath 
Majoomdab  L  Ij.  B.,  27  Calc,  126 

[3  O.  W.  N.,  601 


66. 


Power  of  High   Court  to 


re  try  case  after  setting  aside  a  conviction 
en  ground  of  misdirection  to  jury.-  Qu€Bre 
— Whether  in  setting  aside  a  conviction  on  the  ground 
of  misdirection  to  the  jury,  the  High  Court  has  any 

Sower  to  re-try  the  case  having  regard  to  s.  423  of  the 
riminal    Procedure    Code.      Sadbbb    Shbikh    «. 
EiCPBBBB     ....       4  C.  W.  If.y  676 


67. 


-  Power  to  order   re-trial— 


Power  of  High  Court  ae  Court  of  revision  and 
appeal -Act  XI  of  1674,  #.  28.— The  High  Court 
has  full  power  as  a  Court  of  revision  to  order  a  re-trial 
when  necessary.  As  a  Court  of  appeal,  it  has  the  like 
power  under  Act  XT  of  1874,  s.  28,  in  cases  tried 
with  assessors.  Iv  thb  uattbb  np  thb  pbtition 
OT  LvoKHY  Nabayav  Naooby  24  W.  R.,  Cr.,  24 


68. 


Ground  for  re- trial*- J«i/>ro- 


per  disoharffe  of  accused. — Per  Mabkby,  J. — 
When  the  discharge  hstS  been  improper,  the  only  proper 
course  open  to  a  Magistrate  is  to  report  the  case  to 
the  .High  Court  for  orders,  au4^ihat  Court,  if  of 


BSVI8ION— CBIMIlTAIi  CASES 

— continued. 

8.  REVIVAL  OF  C0MPLAU9T  AKB  BE-T&IAL 

— concluded* 

opinion  that  the  accused  has  been  improperly  dis- 
charged;  will  order  a  re-trial.    Expbbbb  v  Dohvbl- 

LY.     Ih  T II B  MATTBB  07  THB  PBTITIOir  OB  DOHBBSLY 

[I.  Ii.  B.»  2  Calc,  406 


69. 


Improper   dis* 


charge  of  aecusei.—  As  the  case  was  one  of  improper 
discharge  and  came  before  the  Magistrate  under 
s  295  of  the  Crimmal  Procedure  Code,  1872,  the 
proper  and  only  course  for  him  was  to  report  it  for 
orders  to  the  High  Court,  which,  if  of  opinion  that 
the  accused  were  improperly  discharged,  might,  under 
s.  297,  have  directed  a  re-trial.  The  case  of  Sidga 
bin  Satya  differed  from.  Iir  thb  mattbb  or  thb 
rsnnoir  or  Mohbbh  Mistbbb 
[L  Ij.  B.,  1  Calc,  289 :  26  W.  B.,  Cr.»  80, 67 


70. 


Sentence  almost 


undergone^ Qrnund  for  not  otdering  re^friaU — 
Where  a  rule  was  issued  to  show  cause  why  the  con- 
viction should  not  be  set  aside  and  a  re-tml  ordered* 
and  it  appeared  that  the  accused  had  already  suifered 
the  whole  imprisonment,  less  one  day,  the  Court 
in  setting  aside  the  conviction  did  not  direct  a  re-trial. 
Abdool  Bibwab  v.  Khatbb  Mobsal 

[8  C.  W.  K.,  888 


71. 


9.  JUDGMENTS,  DEFECTS  IN. 

Judgment  without  giving 


reasons  —Criminal  Procedure  Code,  IHSB, «.  421— 
Appeal,  Summary  rtjeetion  of —  Judgment  of 
Criminal  Appellate  Court, — The  powers  conferred 
by  s.  421  of  the  Criminal  Procedure  Code  should  be 
exercised  sparingly  and  with  great  caution,  and 
reasons,  however  concise,  should  be  given  for  reject- 
ing an  appeal  under  that  section.  Where  a  Seasioiis 
Judge  rejected  an  appeal  summarily  under  a.  421  by 
an  order  consisting  merely  of  ^he  words  "  Appeal 
rejected,"  and  an  application  for  revision  of  such  order 
was  made  to  the  High  Court  after  great  delay, — Held 
that  the  Judge  was  wrong  in  rejecting  the  appeal 
without  assigning  any  reasons  for  so  doing,  and  \i  it 
had  been  taken  within  a  reasonable  time  H  would  have 
been  a  valid  objection  Qubbk-Esctbbbs  v.  Rax 
Nabain  ....    I.  la.  B,,  8  AH.,  614 


72. 


Judgment  not  oontaining 


substance  of  evidence  relied  Gn—Omission 
to  comply  with  s.  228,  Criminal  Procedure  Code 
— Irrefiulrity  in  proceedings — Error  or  defect*— 
K  was  tried  by  a  Magistrate  in  a  summary  way  and 
convicted.  He  appealed  to  the  Court  of  Sessioa, 
which  quashed  his  conviction,  on  the  ground  mei«ly 
that  the  substance  of  the  evidence  on  which  the  oon- 
viction  was  had  was  not  embodied  in  the  Magis^ 
trate's  judgment.  Held  that  the  Court  of  Sesskn 
should  not  have  quashed  the  conviction  merely  by 
reason  of  such  defect,  but,  if  it  found  it  impoasible 
to  dispose  of  the  appeal  because  of  such  defect.  It 
should  have  required  the  Magistrate  to  repair  the 
same  by  recording  a  judgment  in  which  the  sabetenee 
of  the  evidence  should  be    fully  eml)odied»  and* 
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9.  JUDGME17TS,  DBFBCTS  IJif --eoneluded. 

if  necessary,  re-ezaminiog  the  witnesses  for  that  pur- 
pose, or  to  have  ordered  a  re-trial  with  that  view. 

SmFBKBS  OV  IlTDIA  r.  ElBAlT  SiNGhH 

[I.  Ji.n.,1  AU^  680 

78. Judgments  not  giving  the 

best  reoaons  for  conviction.— Where  the  record 
contains  ample  evidence  of  the  gnilt  of  the  accused, 
the  conviction  ought  not  to  be  set  aside  merely  on 
account  it  tbe  weakness  of  the  reasons  assigned  for 
it.    Qttbbk  r.  Pbabi  Baub       .    8  W.  R.,  Cr.,  40 

74. Omission  to  record  reasons 

for  conviction— Omtir«tof»  to  take  notes  of  evi' 
denee  in  non»appealahle  ease  -  Criminal  Procedure 
Code,  1882,  ss,  870,  687."  In  a  case  where  the 
accused  was  convicted  of  theft  and  sentenced  to  six 
months'  rigorous  Imprisonment,  the  notes  of  the  evi- 
dence taken  by  the  Magistrate  did  not  afford  suffi- 
cient materials  upon  which  the  prisoner  could  be 
legallv  convicted,  and  the  Magistrate  had  omitted  to 
record  his  reasons  for  tbe  conviction  under  s.  870, 
d.  (ft),  of  the  Code  of  Criminal  Procedure.  Held 
by  the  High  Ccurt  as  a  Court  of  revision  that 
the  conviction  and  sentence  must  be  set  aside,  not- 
withstanding the  provisions  of  s.  587  of  the  Code 
of  Criminal  Procedure.    In  thb  kattbb   or  thb 

PBTITIOH  OF  YaOOOB.      YAOOOB  v.  AdAHSOH 

[I.  li.  B.»  18  Calc  272 
10.  SKKTBNCES. 


76. 


See  Casbs  vkdbb  Sbbtbkcb— Powbb  ov 
High  Court  as  to  Sbntbncbb. 

Case  in  which  sentence  has 


-expired— Crimin/?/  Procedure  Code,  1882,  s.  4S9 
— Jfiffh  Courtis  powers  of  revision — Revision  of 
ease  in  which  term  of  imprisonment  has  been 
«er«0<f.— The  High  Couit  is  competent,  in  tbe  exercise 
of  its  powers  of  revision  under  s.  4d9  of  tbe  Criminal 
Procedure  Code,  to  interfere  with  a  conviction,  even 
though,  in  consequence  of  the  expiry  of  the  sentence, 
it  may  not  be  prtsible  to  interfere  with  the  latter. 
Qubbh-Empbbbs  r.  ^iitha       I.  Ii.  B.,  7  AIL,  186 

76. Enhancement    of  sentence 

on  appeal — Criminal  Procedure  Code  (Act  X  of 
1882J,  ss.  42S,  439,— A  head  constable  was  convicted 
under  s.  880  of  the  Penal  Code,  and  at  a  trial  before 
a  Sessions  Judge  sentenced  to  four  months'  simple 
imprisonment.  The  prisoner  appealed.  The  High 
Court,  in  dismissing  the  appeal,  directed,  as  a  Court 
•of  revision,  that  tbe  sentence  passed  should  be 
enhanced.    Mbtheb  Au  r.  Qubb5-Empbbs8 

[I.L.B.,UCalc.,  680 

See  QuBBir  v.  Gk)BACHAin)  Qofb 

[B.  Ii.  B.,  Sup.  VoL,  448 

77. Enhancement    of  sentence 

so  as  to  alter  its  nature— CWmtfia^  Procedure 

Code,  11-82,  s.  489.— The  High  Court,  in  the  exercise 

•of  its  powers  of  revision,  can  enhance  a  sentence  so  aa 

to  alter  its  nature.    Qvbbn-Empbbss  v.  Bak  Kubia 

[L  Ii.  R,  6  All.,  622 


BEVI8ION  — CBIMINAL  CASES 

— continued. 

10.  SENTENCES— «ja6'fitf0<;. 

78. Setting  aside  conviction  and 

sentence*  and  directing  trial  on  graver 
offence  —Power  of  High  Court — Conviction  of 
lesser  offence  hy  Court  having  no  jurisdiction  to 
convict  of  a  grater  one,  -When  the  evidence  upon 
which  a  prisoner  is  convicted  by  a  suborcBnate  tribu* 
nal  of  an  offence  within  its  jurisdiction  discloses  an 
offence  of  a  graver  character  beyond  the  jurisdiction 
of  that  tribunal,  the  High  Court  may  quash  the  con- 
viction and  sentence  for  the  minor  offence,  and  direct 
a  trial  before  the  tribunal  having  jurisdiction  for  the 
graver  offence.  Whether  it  will  do  so  or  not,  is  a 
question  not  of  law,  but  of  expediency  on  the  facts  of 
each  particular  case.    Anonthoub 

[7  Mad.,  Ap.,  6 

79.  Ground  for  enhancing  sen- 

tence — 'S'0»^ef»<*0  elearly  inadequate — Charge  im» 
properly  framed. — In  a  case  in  which  the  Magistrate 
referred  the  proceedings  to  the  High  Court  with  a 
recommendation  that  they  should  be  set  aaide  because 
the  sentence  was  inadequate,  it  was  held  that  it  is  not 
merely  because  circomscancps  occur  to  the  Magistrate 
which  would  render  necessary  a  more  severe  sentence 
or  a  different  charge  that  the  High  Court  should 
interfere.  There  must  be  matter  on  the  record  of  the 
case  showing  that  a  charge  has  been  improperly 
framed,  or  that  the  sentence  passed  is  clearly  inade- 
quate to  the  offence.    Qubbv  v,  Habkath  SiiraH 

[20  W.  B.»  Cr.,  22 


80. 


Ground  for  refusing  to  en- 


hance sentence— J20/er0iie0  hg  Commissioner 
having  jurisdiction — Inadequate  sentence. — The 
High  Court  refused  to  interfere  on  a  reference  made 
to  it  by  a  Deputy  Commissioner  in  a  case  which  was 
sent  up  for  heavier  punishment  to  the  Deputy  Com- 
missioner under  s.  46,  Code  of  Criminal  Procedure, 
1861,  by  a  Magistrate  of  the  2nd  class,  as  the  Court 
was  of  opinion  that  the  Deputy  Commissioner,  instead 
of  referring  the  case,  ought  under  that  section  to  have 
tried  the  prisoners  himself,  and  convicted  them  of  any 
offence  which  he  thought  was  made  out  against  them 
by  the  evidence.    Sobil  Dass  r.  Chvkdba  Deb 

[20  W.  B.,  Cr.,  16 


81. 


Setting  aside  improper  sen- 


tence— Escape  from  illegal  confinement, — Where  a 
party  was  sentenced  by  order  of  the  Magistrate  to  ten 
months'  imprisonment  for  escaping  from  a  confine- 
ment which  he  was  undergoing  without  warrant  of 
law  and  without  having  committed  an  offence,  the 
High  Court,  in  the  exercise  of  its  powers  of  interfer- 
ence, set  aside  the  order.  Quben  r.  BiroHOOBliB 
SiiroH 26  W.  B.,  Cr.,  1 


82. 


Severity  of  sentence— Crmt- 


nal  Procedure  Code,  186  U  '•  404.— The  severity  of  a 
sentence  is  not  of  itself  a  ground  on  which  the  High 
Court  should  call  for  the  record  of  a  trial  or  other 
judicial  proceeding,  under  the  general  power  of  revi- 
sion.  QVBBN  V.  Nabapubbddy        .  4  Mad.,  242 

See  In  thb  vattbb  ov  Kbishitahakd  Bhttfta- 
OHABjBB  .        .         ,  8  B.  Ij.  B.,  A.  Cr.,  60 
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S.  C.  Ik  THB  lUTTBR  OT  ElBHBN  SOONDUB  BhTTT- 
TACHABJSB  .  12  W.  R.,  Ct.,  47 


88. 


Necessity  for  alteration  of 


conviction  from  one  section  of  Penal  Code 
to  another  -  Reference  to  High  Coirr/.— The  ne- 
cessity for  altering  a  conviction  from  one  section  to 
another  for  cognate  offences,  when  the  accused  has 
not  been  prejudiced  by  any  such  error,  is  no  sufficient 
ground  for  a  reference    to  the  Court    of  revision. 

EXPBBBB  r.  ISHAK  ChUVDBA  DB 

[I.  Ii.  &,  9  Calc,  847  :  18  C.  L.  B.,  451 

84. Conviction  under  repealed 

iBbVT— Criminal  Procedure  Code,  1861,  s.  426,— 
Where  a  Magistrate  convicted  under  certain  repealed 
sections  of  law,  the  High  Court  refused  to  set  aside 
the  conviction,  having  regard  to  s.  426,  Code  of  Cri- 
minal Procedure,  as  the  conviction  and  sentence  might 
have  been  passed  under  sections  of  the  Penal  Code 
and  no  substantial  injury  had  been  done  to  the  accused. 
RuaHooNATH  Dabs  r.  Chucbbbdhvn  Baut 

[16  W.  B.,  Cr.,  49 

86.  Conviction     under     Penal 

Code  of  offence  committed  before  Penal 
Code  came  into  operation  —  Criminal  Procedure 
Code,  1861,  t.  4^6— Act  XVII  of  1862,  s.  4— In  a 
case  in  which  the  accused  was  charged  under  the 
Penal  Code  with  an  cffence  which  was  committed 
before  the  Penal  Code  came  into  operation,  it  was  held 
that,  having  regard  to  s.  4,  Act  XVII  of  1862,  and 
s.  426 of  the  (ode  of  Criminal  Procedure, the  error  of 
procedure  was  not  sufficient  to  vitiate  the  conviction 
so  long  as  the  punuhment  awarded  as  under  the 
Penal  Code  did  not  exceed  that  which  was  a  legal 
penalty  for  the  offence  before  the  Penal  Code  became 

law.      In  THB  HATTEB  OT  THB  PBTITIOV  OF   MoHA- 

BBEB  SivoH   .  .         .  16  W.  B.,  Cr.,  48 

86. Conviction     for     separate 

offenoeB  'Penal  Code  (Act  XLV  of  1860),**.  380, 
456,  457 — ^'ew  trial.— Tixe  prisoner  was  convicted 
by  the  Magistrate  of  two  separate  offences  under 
ss.  456  and  380  of  the  Penal  Code,  and  sentenced  for 
both.  On  appeal,  the  Sessions  Judge,  holding  that 
the  offence  proved  was  under  s.  467,  ordered  a  new 
trial  for  cffences  under  ss.  457  and  380.  Held  that 
there  ought  not  to  be  a  new  trial,  but  that  the  con- 
viction and  sentence  under  s.  3h0  should  be  set  aside. 
QuRBH  r.  Bakchaban  Kaibi 

[B.  L.  R,  Sup.  VoL,  488 :  6  W.  B.,  Cr.,  89 

87. Sentence       for       different 

offence  thtin  that  committed— Crr mi na 2  Pro* 
ceJure  Code,  1861,  e,  426,—  On  reference  by  a  Sessions 
Judge  in  reviewing  the  monthly  magisterial  returns, 
where  the  conviction  bv  the  Magistrate  was  for  cheat- 
ing by  personation,  and  the  offence  appeared  to  the 
Hi»:h  Court  to  be  furnishing  false  information  for 
which  the  punishment  awarded  was  legal,  -  Held  that 
the  Court,  under  s.  426  of  the  Criminal  Procedure 
Code,  ought  not  to  interfere  with  the  conviction  cr 
sentence.    Kbo.  r.  Raohoji  bdt  Kavoji 

[8  Bom.,  Cr.,  42 

Bsa.  r.  Babaji  bin  Bhau        .4  Bom.,  Cr.,  16 


BBVISION— CBIMIITAI-    CA8S8 

— continued, 

10.  SENTENCES— eo]i/m«e<2. 

88.  — Conviction  without  juris- 
diction- Criminal  Procedure  Code,  ItsSl,  ts,  4S6f 
434—Berition  by  High  Court.— In  a  case  referred 
by  a  District  Magistrate  under  s.  434  of  the  Criminal 
Procedure  Code,  on  the  ground  that  the  sentence  vu 
illegal,  because  the  charge  should  have  been  under 
s.  824  of  the  Penal  Code,  for  causing  hurt  by  means 
of  a  heated  substance,  an  offence  which  the  2nd  dais 
Subordinate  Magistrate  had  no  jurisdiction  to  try,  and 
not  under  s.  32:<,  for  causing  hurt,  of  which  cffence 
the  accused  had  been  convicted,  the  Court  passed  no 
order,  as  it  did  not  think  it  right,  under  the  circum- 
stances of  the  case,  to  direct  the  re-trial  of  the  accused 
on  the  proper  charge.    Ebo>.  r.  Amba  box  Gibsoji 

[4  Bom^,  Cr.,  1 


80. 


—    Offence  not  eop' 


nizable  by  Magistrate  convicting,— In  a  case  refer- 
red by  a  District  Magistrate  under  s.  427  of  the 
Criminal  Procedure  Code,  1861.  on  the  ground  that 
the  charge  should  have  been  under  s.  2^24  of  the 
Penal  Code—  an  offence  not  within  the  cognisance  of 
a  2nd  class  Subordinate  Magistrate,  and  not  under 
B.  82:<— the  Court  passed  no  order,  and  remarked 
that  the  case  should  not  have  been  referred  under 
s.  427,  which  applies  only  to  the  Court  of  Seniou 
acting  on  appeal  from  a  Court  subordinate  to  it 
Rbo.  r.  Xabaji  yaIiAD  Vithoji  .   4  Bom.,  Cr.,  2 

00.  — Trial  on  wrong   charge— 

Criminal  Procedure  Code,  186!,  t,  404.-  Where  s 
person  scourged  another  with  nettles  in  order  to  ex- 
tract property  from  the  sufferer,  and  the  Magistrate 
tried  the  case  as  one  of  hurt  (under  s.  823,  Penal 
Code)  and  extortion  (s.  384),  although  the  accused 
ought  to  have  been  charged  under  s.  827,  and  tried 
by  the  Court  of  Session,  the  High  Court  declined  to 
interfere  under  s.  404,  Code  of  Criminal  Procedure, 
and  direct  a  new  trial,  believing  that  substantial 
justice  had  been  done  in  the  case.       In  thb  vattib 

OV  TUB  FBTITIOH  OP  TABIHBB  PbOSAUD  BaITBBJBB 

[18  W.  K.,  Cr^  8 

Iv    THB    KATTBB    OV    THB    PBTITIOK    OV    BOKKA' 

BBHAMB  Seis  .  18  W.  B.,  Ct.,  38 

Ik  thb  mattbb  ot  Boopvabaik  Dvtt 

[18  W.  B.,  Cr^  88 

91. Trial  under  iwrong  charge 

—  Conviction  of  non^cognizable  offence,-  In  a  case 
referred  by  a  District  Magistrate,  on  the  ground 
that  the  accused  had  been  convicted,  under  s.  403  of 
the  Penal  Code,  of  dishonest  misappropriatioD  of  pn>* 
perty,  whereas  the  charge  should  have  been,  under 
s.  4u6,  of  criminal  breach  of  trust  an  offence  not 
within  the  cognizance  of  the  2nd  class  Subordinate 
Magistrate  who  passed  the  sentence,  the  Conrt  as- 
nulled  the  conviction  and  sentence,  and  directed  the 
case  to  be  tried  before  a  proper  Court  Bsa.  r. 
Ganu  talad  Bahohandba  4  Bom^  Cr.,  3 


82.  Sentence  under  special  Act 

instead  of  Penal  Code— Crtmtna^  Procedure 
Code,  1872,  s.  297— Criminal  Procedure  Coder 
286 1,9.426— Sentence  under  Poet  Office  Jet  (XlT 
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oj  iS65^.— The  accused,  being  entruBted  to  put  a 
proper  amount  of  stamps  on  a  letter  and  return  such 
Hs  might  not  be  Te(}uired,  did  not  return  them,  but 
misappropriated  stamps  to  the  value  of  two  annas, 
and  was  convicted  and  punished  under s.  4)  of  the 
Post  Office  Act  (XIV  of  1866),  instead  of  under  the 
Penal  Code  for  criminal  breach  of  trust.  As  the 
accused  had  not  been  sentenced  to  a  larger  amount  of 
punishment  than  could  have  been  awarded  for  crimi- 
nal breach  of  trust,  nor  shown  to  have  been  pre- 
judiced by  the  error  of  convicting  him  under  the 
Post  Ottice  Act»  the  High  Court  refused  to  reverse  or 
alter  the  sentence,  pointing  out  at  (he  same  time 
that  this  was  one  of  those  cjises  in  which  it  was  a 
mistake  to  Irok  at  th%  smallness  of  the  amount 
misappropriated  rather  than  to  the  itravity  of  the 
offence.    In  thb  hatteb  op  Nobiv  Cuundes  Dutt 

[17  W.  R.,  Cr.,  60 

See  In  THE  HATTEB  OP  THB  FBTITIOK  OP  TAHIKBB 

Pbosaud  BAiniBJBB    .  18  W.  B.,  Cr^  8 

■ 

08. Erroneous  conviction  under 

wrong  section  of  Penal  Code.— WH ere  a  Ma 
gistrate,  erroneously  holding  that  the  offence  com- 
mitted was  one  under  s.  406,  Penal  C<.de,  over  which 
he  has  jurisdiction,  instead  of  under  s.  409,  which 
was  engcizablc  only  by  the  Court  of  Session,  tried 
and  sentenced  the  accused,  it  was  held  by  the  High 
Court  as  a  Court  of  revision  that  his  proceedings 
were  contrary  to  law,  and  he  was  directed  to  commit 
the  case  for  trial  by  the  Court  of  Session.    In  thb 

MATTER  OP  BAU  SoONDEB  PODDAB 

[2  C.  L.  B.,  616 

11.  VERDICT  OF  JURY  AND    MISDIREC- 
TION. 


94. 


Oround  for  interference 


with  verdict  -  Poxter  of  High  Court—  i  erdict 
of  jurtf  not  manifestly  erroneous.— The  Court  will 
not  interfere  with  the  finding  of  a  jury  unless  their 
verdict  is  bhowu  to  be  manifestly  erroneous.^  A 
prisoner  was  charged  under  ss.  302  and  804  oi  the 
Penal  Code,  and  the  Judge  at  the  trial  added  a 
further  charge  under  s.  •^25.  i  he  Judge  in  lus 
charge  to  the  jury  directed  them  that  in  the  event  of 
thiir  finding  the  charges  under  ss.  302  and  804 
unsustainable,  they  might  find  the  prisoner  guilty 
undy  s.  825  The  jury  unanimously  acquitted  the 
prisoner  under  the  charge  framed  under  s.  a  02,  and  a 
majority  of  them  acquitted  him  under  the  charge 
framed  under  s.  304 1  but  a  majority  of  them  found 
him  guilty  under  the  charge  framed  under  s.  825. 
The  Judge  disagreed  with  their  finding  as  regarded 
the  charge  framed  under  s.  804,  and  referred  the 
case  to  the  High  Court  under  s.  807  of  the  Criminal 
Procedure  Code.  The  High  Court  refused  to  inter- 
fere with  the  verdict,  on  ground  that  the  verdict 
could  not  be  said  to  be  manifestly  erroneous,  the 
Judge  having  heard  the  evidence  and  having  ex- 
pressed his  opinion  to  the  jury  that  they  might  find 
the  prisoner  guilty  under  s.  825.  Qubbh-Empbbsb 
r.  Jacqudst  I.  L.  IL,  11  Gala,  86 


BEVISIOlT-CBlMINAIi  CASES 
— continued, 

11.  VBRDICT  OF  JURY  AND  MISDIREC- 
TlOy— continued. 


96. 


Conviction  on  evidence  not 


amounting  to  proot— A  jtiry  may  be  satisfied 
with  a  minimum  of  proof,  and  it  is  beyond  the 
power  of  the  High  Court  in  such  cases  to  interfere 
with  its  verdict ;  but  when  there  is  nothing  which 
can,  if  believed,  amount  to  proof,  the  case  should  not 
be  put  to  the  jury  at  all,  as  a  verdict  of  guilty 
cannot  under  such  circumstances  be  sust-ained. 
Under  such  circumstances,  the  Court  will  set  a 
conviction  aside.    Qubbn  r.  Rutton  bASS 

[16  W.  B.,  Cr.,  19 

96.  —  Finding  of  jury  as  to  grave 

and  sudden  provocation  •  Criminal  Pro,  edure 
Code^  1872f  e.  297 — Criminal  Procedure  Code, 
1861,  *.  426— Question  of  fact— Power  of  Righ 
Court. -TJnder  excep.  1,  s.  SCO  of  the  Penal 
Code,  the  finding  of  a  jury  as  to  whether  the  offence 
of  murder  was  committed  under  grave  and  sudden 
provocation  sufficient  to  prevent  the  offence  from 
amounting  to  murder,  is  a  question  of  fact  with 
which  the  High  Court  cannot  interfere.  Qdeen  r. 
SoHBAiB   ....       18  W.  B.,  Cr.,  83 

97, Omission  to    charge   jury 

properly — Potter  of  High  Court  to  set  aside 
verdict.  —  Omission  to  sum  up  properly  to  the  jury 
is,  if  the  prisoner  is  thereby  prejudicecT,  an  error  in 
law  such  as  to  justly  a  Court  of  appeal  in  setting 
aside  the  verdict.  Rsa.  v.  Fatteohahd  Vasta- 
CHAKD 6  Bom.,  Cr.,  85 


8o. 


Misdirection— TrterZ  iy  ^ury 


— Power  to  go  into  facts  of  case — Mode  of  dealing 
with  directions  of  Judge  to  Jurtf.— In  a  case  tried 
by  jury  the  High  Court  has  no  power  to  go  into 
the  facts  of  the  case  iu  order  to  sec  whether  or  not 
the  conviction  was  right,  that  standing  entirely 
upon  the  verdict  of  the  jury.  The  Court  has  only  to 
consider  the  facts  iu  order  to  see  whether  th«i  Judge 
has  done  his  duty  in  laying  the  case  before  the  jury 
fv'T  their  consideration.  The  mode  of  dealing  by  the 
High  Court  with  the  Judge's  summing  up  to  the 
jury  pointed  out,  first  as  regards  the  law  and  then 
as  regards  the  facts.  QVBBH  r.  Nikchand 
MoozBBJBB  .        so  W.  R.,  Qr.,  41 


99. 


Error  in  law  — 


Prejudice  to  accused— New  trial.  Improper  advice 
given  by  the  Judge  to  the  jury  upon  a  question  of 
fact,  or  the  omission  of  the  Judge  to  give  that  advice 
which  a  Judge  in  the  exercise  of  a  sound  judicial 
discretion  ought  to  give  the  jury  upon  questions  of 
fact,  amounts  to  such  an  error  in  law  in  summing 
up  as  to  justify  the  High  Court  on  appeal  or  revision 
in  setting  aside  a  verdict  of  guilty.  The  power  of 
setting  aside  convicticns  and  ordenng  new  trials  for 
any  error  or  defect  in  the  summing  up  will  be  exer- 
cised by  the  High  Court  only  when  the  Court  is 
satisfied  that  the  accused  person  has  been  prejudiced 
by  the  error  or  defect,  or  that  a  failure  of  justice 
has  been  occasioned  thereby.  Qttbbk  r.  Elahi  Bax 
[B.  Ii.  B.,  Sup.  Vol.,  469 :  6  W.  E.,  Cr.,  80 
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U.  YSBDICT  OF  JURY  AKD  MISDIBSC- 


100, 


Omi99xo%   to 


loa 


'Sessions  Judge,  Opinion  of 


--Criminal  Procedure  Code,  e.  S07—Righ  Cowrt, 
Power  of.— Ilk  the  excrciae  of  iti  powers  nndl^r  i.  ?.07 
of  the  Code  of  Crimina)  Procedore»  the  High  Court 
will  form  and  act  upon  its  own  view  of  what  the 
evidence  in  its  judgment  proves ;  bat  in  doing  so  the 
opinion  of  the  Sessions  Jndge,  no  less  than  verdict  of 
the  jury,  is.  entitled  to  its  proper  weight.  Beg.  v. 
Khanderar  Bajirav,  I.  L,  J?.,  i  Bom.,  10;  Queen  v. 
Jfukhan  Kumar,  1  C.  L,  R.,  275;  Emprent  v. 
Dhunvm  Katee,  1,  L.  S.,  9  Calc.,  63;  Queen-  Emprese 
y.  Mania  Dayal,  L  L.  S„  10  Bom.,  497 ;  Queen 
V.  Earn  Chum  Ohoee,  20  W.  i?.,  Cr.^  83;  Queen 
▼.  Sham  Bagdi,  13  B.  L.  E.,  Ap.,  19 :  20  W,  E.,  Cr., 
78;  Qeeen  v.  JIuro  Manjhee,  14  B.  L.  E.,  Ap,, 
9t  21  W.  E.,  Cr.,  4;  Queen  v.  TFuzir  Mundal, 
25  W,  E.,  Or.,  25;  Queen  v.  No'>in  Chunder 
Banerjee,  18  B.  L.  R.,  Ap.,  20'  20  W.  E.,  Cr.,  70, 
referred  to.    QuishEhpbebb  v.  Itwabi  Saho 

[I.  Ii.  IL.  16  Calo.,  239 

12.  MISCELLANEOUS  CASES. 

108. Order  by  Collector  under 

Penal  Code  Power  of  revision  hy  High  Court,— 
A  Collector  as  such  not  being  subject  totherevisional 
jurisdiction  of  the  High  Court  in  criminal  matters, 
that  Court,  in  the  exercise  of  such  iurisdiction,  is  not 
competent  to  deal  with  an  alleged  illegal  order  made 
under  the   Penal  Code    by    a    Collector.    Ik  the 

MATTBB  OV  DiANUT  HoBSH  .      10  C.  Ii.  B.,  14 


104. 


Order  made  under  s  68  of 


the  rorests  Act  (VII  of  1878)  for  confisca- 
tion—Crt'mma/  Procedure  Code,  lb72»  »,  j397.— The 
High  Court  was  competent,  under  s.  297  of  Act  X 
of  1^7 i,  to  revise  an  order  made  by  a  District  Judge 
under  s.  58  of  the  Forests  Act,  1878,  on  appeal  from 
the  order  of  a  Magistrate  made  under  s.  &4  of  that 
Act,  the  jurisdiction  of  the  High  Court  under  s.  297 
of  Act  X  of  1872  not  being  expressly  taken  away  by 
t.  58  of  the  Forests  Act,  1878.  Esctbebb  r.  Nathv 
Ehait       ....    I.  Ii.  B,  4  AU.,  417 


^^-^  -^^  ^  —    —   ________ 

iearg  material  facte  to  jury, — ^The  verdict  of  the 
Jury  was  reversed,  on  the  ground  of  misdirection  bj 
tb^  Judicial  Commissioner  in  not  having  left  the 
cause  of  death  and  the  prisoner's  connection  with 
certain  attempts  at  bribery  as  questions  for  the  con-  ! 
iideratioii  of  the  jury.  Qubbv  f>.  Kali  Chvbv  ' 
GAsroooLT   .  .       7  W.  B.,  Cr.«  8  I 

101. Prejudice  to   | 

prieoner  from  erroneous  summing  up. — Where  j 
there  is  a  failure  of  justice,  or  where  the  prisoner 
has  been  prejudiced  by  the  defective  summing  up  of 
the  Judge,  the  High  O.urt  can  interfere  either  by 
discharging  the  prisoner,  if  the  evidence  on  the 
record  is  not  sufficient  to  convict  him,  supposing  the 
trial  to  have  taken  place  with  the  aid  of  assessors,  or 
to  ^ect  a  fresh  trial.    Qdbbh  r.  Mpthooba  SnraH 

[18  W.  B.,  Cr.,  66 


BSVI8IOH— CBIMIHAI.  CA8B8 
— eoniiuued, 

18.  MISCELLAKBOirS  CAS^BS^-eoniimued, 

105. Valid  oonvietion  In  ease 

improperly  instituted— JBe/€f«»ce  to  Local 
Oovemment.  -Per  Maciaut.  J.-  The  High  Couit 
has  power,  without  reference  to  the  Local  Oovem- 
ment, to  set  aside  a  conviction  in  a  case  improperly 
originated.    Iir  ths  xattbb  of  thb  pbthiok  or 

NOBDT    ChITHDBA     BaBIKTA.      EVTBBSS     r.    NOBIB 

Cbubdba  Babibta         .    1. 1»  B.,  8  Cale^  660 

s.  C.  NoBiB  Chitbdbb  Babikta  r.  Empbbss 

[lOCIi.  B.,369 


106. 


'Acting  "withont  proper  dis- 


cretion— Order  for  prosecution. — That  a  Magis- 
trate has  acted  without  proper  discretion  in  ordedog 
a  prosecution  is  no  ground  for  revernni;  his  order. 
Emaic  Ali  r.  SuBDBBirDBBBB        9  W.  B.,  Cr.,  18 

107.  -  -  -  —  Order  in  bon&  fide  ezereiBe 
of  discretion—  Conviction  under  Municipal  Aei 
nil  of  1864J.— The  Court  declined  to  quash  proceed- 
ings held  under  a  bond  fide  exercise  of  discretion  in 
a  case  where  a  line  was  imposed  under  Bengal  Act 
III  of  1864,  s.  68,  for  keeping  a  piggery  in  a  filthy 
state.    Ib  thb  mattbb  ob  Amab  Cbibabak 

[17  W.  B.,  Or.,  68 


108. 


Order  passed  by   Magis- 


trate without  jurisdiction.— The  High  Court 
may  interfere  with  and  quash  an  order  passed  hy  a 
Magistrate  when  the  order  is  one  that  was  be3*ood  the 
power  and  out  of  the  jurisdiction  of  the  Magistnte 
to  make.    Laloo  r.  Adak  Sibcab     QoYnunnn 

V.  SUBJABABT  AOHABJIA.     DbBOOO  ShAIKH  V.  APAB 

Sibcab        ....     17  W.  B.,  Gr.,  87 

EicpBBBS  OB  Ibdia  r.  Bbbbiix 

[I.  Ii.  B.,  4  AIL,  141 


108. 


The  Deputy  Ma- 


gistrate adjourned  the  case  to  the  2lst,  on  which 
day  he  ordered  the  case  to  be  dismissed  for  non- 
attendance  of  the  complainant ;  but  on  the  following 
day  cancelled  the  order,  and  revived  the  case  on  the 
ground  of  his  having  dismissed  it  by  mistake  in  igno> 
ranee  of  the  complainant  having  petitioned  for  an 
adjournment  by  reason  of  sickness.  The  Magistzate 
on  appeal  reversed  the  order  of  the  Deputy  Magis* 
trate.  As  the  order  of  the  Deputy  Magistrate  wss 
manifestly  wrong,  the  High  Court  set  sside  the  whole 
of  the  proceedings,  and  restored  the  case  to  the 
position  in  which  it  stood  before  the  Slst.  Qvbbb  r. 
Ram  Kabain  Ohobb  .    8  W.  B^  Or.,  6 


110. 


May%9  trate 


acting  under  section  of  Code  under  which  he  has  no 
jurisdiction.- Held  that  where  a  Magistrate  pro- 
fesses to  act  under  one  section  of  the  (h^minal  Pro- 
cedure Code  under  which  he  has  no  junsdiction,  but 
it  is  found  that  he  has  jnrbdiction  under  some  other 
section  of  the  Code,  the  mistake  is  one  which  does  not 
justify  interference  with  the  Magistrate^r  order,  if 
otherwise  gcod,  and  if  the  accused  has  not  been  pre* 
judiced  thereby.    Qubbb  v,  Pbanxisto  Pax. 

[14  W.  B.,  Or..  41 
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BEVI8ION  — CBIMINAL  CASES 

'-^ontinmed, 

12.  MISCELLA17E0US  CASEB-^eontinMed, 


IIL 


Order  passed  under  p.  146 


on  proceedings  taken  under  s.  145,Criniinal 
Procedure  C^e— Criminal  Procedure  Code  (Act 
2Cofl882J,e.l46—Fowerof  Court  on  rerisiou— 
JEtidence  on  revieion. — Where  a  Magistrate  has  passed 
an  order  ander  s.  145  of  the  Criminal  Procedure  Code, 
whereas  the  proper  order  in  the  case  should  have 
heen  one  under  s.  146,  the  High  Court  on  revision 
will  make  the  order  which  the  lower  Court  ought  to 
have  made.  Case  in  which  the  High  Court  on  revision 
entered  into  the  whole  of  the  evidence  in  the  case. 
Baja  Baboo  v.  Muddun  Mohu»  Lall,  J.  X.  JB.,  14 
Calc,  169,  explained.    RxiP  i;  Bichakdbok 

[L  Ii.  B.»  14  Calc,  861 


112. 


Unreasonable    order    for 


security  to  keep  the  peace — Power  of  revision 
of  High  Courts  Material  error.— In  a  case  of  appre- 
hended breach  of  the  peace,  the  Magistrate  bound 
over  the  ^larties  in  sums  of  money  aggregating  on  the 
whole  to  K60,000  or  upwards.  The  High  Court 
quashed  the  order,  holding  that  it  was  altogether 
nnreasonable.  In  thb  h attbb  ov  Jugout  Chukdeb 
Chvokbbbuttt  .    I.  Ii.  B.,  2  Calc,  110 

118. Alteration  of  conviction  — 

Setting  aside  proceedings —  Trial  bg  jury  where  case 
was  not  so  triable, — The  High  Court  will  not  alter  a 
conviction  by  a  Sessions  Court,  aided  by  a  jury,  on  a 
oharge  only  triable  by  a  jury,  to  one  of  a  nature  not 
triable  by  such  a  tribunal,  but  will  annul  the  proceed- 
ings, and  leave  the  prosecution  to  take  fre«h  proceed- 
ings against  the  prisoner  on  any  other  charge  it  may 
be  advised.    Beg.  r.  Nabo  Oopal 

[5  Bom.,  Cr.,  66 


114. 


Conviction  in  case  v^here 


no  appeal  is  given  by  Act  on  point  of  re- 
peal— New  Ad  giving  appeal—  Criminal  Procedure 
Code,  1882,  ss.  408  and  439— Jurisdiction  of  Sigh 
Court.— On  the  9th  December  1882  a  person  was 
convicted  under  ss.  457  and  100  of  the  Penal  Code,  and 
sentenced  to  three  years'  rigorous  imprisonment  by  a 
Deputy  Magistrate  in  Astim,  exercising  special  powers 
under  s.  36  of  the  old  Code  of  Criminal  Procedure 
(Act  X  of  1872).  The  new  Code  came  into  force  on  the 
1st  January  1888.  The  prisoner  presented  an  appeal 
to  the  High  Court  from  the  conviction  and  sentence 
above  mentioned  on  the  2drd  January  1883.  Held 
that  there  was  no  appeal,  the  case  being  governed  by 
a.  408  of  the  now  Code,  but  that  the  case  was  a  fit  one 
for  the  exercise  of  the  High  Court's  re  visional  juris- 
diction, and  should  be  dealt  with  under  the  powers 
conferred  on  the  High  Court  by  virtue  of  that  juris- 
diction.   BoNOAi  V,  Ehpbiss 

[L  Ii.  B^  9  Calc,  618 

S.  C.  Ih  thb  hattbb  07  RAiraAi 

[12  C.  Ii.  R.,  500 


115. 


Defect  in  form  of  summons 


to  persons  to  show  cause  why  they  shotild 
not  give  security  for  keeping  the  peace— 
Deject  not  prejudicing  persons  required  to  show 


BEVI8ION  — CRIMIITAIi  CASES 

— continued. 

12.  HISCELLAKEOUS  CASl&S^continued. 

canM.— Certain  persons  were  convicted  by  a  Magis- 
trate of  the  1st  class  of  assault,  an  offence  punish- 
able under  s.  362  of  Act  X  of  1877.  The  case  was 
brought  to  the  knowledge  of  the  High  Court  by  the 
complainant  perferring  a  petition  to  it,  together  with 
a  copy  of  the  Magistrate's  order.  This  petition  was 
laid  before  STBAio-flT,  J,,  who,  observing  that  the 
case  was  one  in  which  the  Magistrate  should  have 
taken  security  from  such  persons  for  keeping  the 
peace,  as  provided  by  s.  489  of  Act  X  of  1872,  directed 
the  Magistrate  to  summon  such  persons  to  show  cause 
why  they  should  not  |>e  required,  under  s.  491  of 
that  Act,  to  enter  into  a  bond  to  keep  the  peace.  The 
Magistrate  accordingly  summoned  such  persons  as 
directed,  the  summonses  setting  forth  that  they  were 
issued  ''  under  the  orders  of  the  High  Court."  The 
Magistrate  took  evidence  on  behalf  of  such  persons 
and  eventually  made  an  order  requiring  such  persons 
to  enter  into  a  bond  to  keep  the  peace  Such  persons 
were  fully  aware  of  the  order  made  by  Stbai^ht,  J, 
Such  persons  applied  to  the  High  Court  to  set  aside 
the  order  requiring  them  to  enter  into  a  bond  to  keep 
the  peace,  on  the  ground  that  the  Magistrate  had  nA 
proceeded  of  his  own  motion,  but  under  the  order  of 
Stbaioht,  J.,  which  was  made  without  jurisdiction  ; 
and  on  the  ground  that  the  summonses  had  not  set 
forth  the  report  or  information  on  which  they  were 
issued.  Held  by  Stuabt,  C,J.,  that;,  inasmuch  as 
Stbaioht,  J.t  when  he  made  his  order,  represented 
the  full  authority  and  jurisdiction  of  the  High  Court, 
such  order  was  final  and  the  application  could  not 
be  entertained.  Held  by  Pbabson,  J,  Sfancib,  J., 
and  Oldfibld,  J.  (Spaitkib,  J.,  doubting  whether 
such  order  could  be  questioned),  that  the  order  of 
Stbaight,  J,,  was  one  which  he  was  competent  to 
make  as  a  Court  of  revision  under  s.  297  of  Act  X 
of  1872.  Held  by  PBAKSOir,  J.,  and  Sfavkib,  •/., 
that,  inasmuch  as  such  persons  had  not  been  in  the 
slightest  degree  prejudiced  by  the  defect  in  the  sum- 
monses i?hich  were  issued  to  them,  such  defect  was 
not  a  ground  on  which  to  set  aside  the  Magistrate's 
order  requiring  them  to  enter  into  a  bond  to  keep 
the  peace.    Ehpbbsb  v.  Muhayicad  Jatib 

[I.  Ii.  B.»  8  All.,  645 

116.    -     Order  confirming  order  for 

security  for  good  hehaYioUT— Criminal  Pro- 
cedure Code,  1861,  ss»  404,  408.— hn  order  of  a 
Sessions  Judge  confirming  an  order  directing  security 
for  good  behaviour  made  by  the  Magistrate  was  held 
to  be  open  to  revision.    In  bb  Jvbwunt  Singh 

[1  Ind.  Jur.,  N.  B.,  801 :  6  W.  R.,  Or.,  18 

Also  an  order  for.maintenance.    Bbo.  v.  Thakv  bin 
Iba     .         .  .5  Bom.,  Cr.,  81 

117. 


Order  rejecting  appeal  with- 
out calling  for  record  and  proceedings— Crt- 
minal  Procedure  Code,  1872,  ss,  278,  286— Order 
under  s.  278.— An  order  under  s.  278  of  the  Code 
of  Criminal  Procedure  by  the  Appellate  Court,  reject- 
ing an  appeal  on  a  perusal  of  the  petition  of  appeal 
and  the  copy  of  the  judgment  or  order  appealed 
against,  and  without  calling  for    the  record    and 
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12.  MISCELLANEOUS  CASE&- continued. 

procecdingB  of  tbc  case,  is  a  fioul  order  falling  within 
the  scope  of  8.  285«  and  is  not  subject  to  revision. 
Emfbbsb  r.  Mahomed  Yabbii? 

[I.  I..  R.,  4  Bom.,  101 

118. 


Jarisdiction  ot  High  Court 

in  revision  to  quash  orders  under  s.  476  of 
the  Criminal  Procedure  Code— Criminal  I'ro' 
cedvre  Code  (Act  X  of  1SS2),  tg.  196^  423,  439, 
476.— The  High  Court  is  competent,  in  the  exercise  of 
its  re  visional  powers,  to  interfere  with  an  order  of 
a  subordinate  Court,  whether  made  under  s.  195 
or  under  s.  476  of  the  Criminal  Procedure  Code, 
directing  the  prosecution  of  any  person  for  offences 
referred  to  in  those  sections.  The  High  Court  under 
B.  439  has  the  powers  conferred  on  a  Court  of  appeal 
by  s.  528  to  alter  or  reverse  any  such  order.    Ik  thb 

KATTBB  OF  THE  PETITION  OP    EhBPU  NA'IH  SiXDAB. 

Eheftt  Kath  Stkdab  r.  Gbish  Chundeb  Muebbji 

[I.  L.  B.,  16  Calc,  780 


119. 


Order  directing  prosecu- 


tion—  Crttt'inal  Frocetivre  Code  (1882 J,  $8.  195, 
439,  and  476. — Under  the  general  re  visional  powers 
conferred  by  s.  489  of  the  Code  of  Criminal  Procedure, 
a  High  Court  has  power  to  consider  the  propriety  of 
an  order  which  purports  to  be  passed  under  s.  476  of 
the  Code.  Queen- Empreis  v.  Eachappa,  J  X.  £,, 
13  Bom.,  109,  dissented  from.  Iv  the  vatteb  op 
the  petition  op  Mathiiba  Dab 

[L  If.  B.,  16  AIL,  80 


120. 


Jurisdiction  of  High  Court 


to  quash  orders  under  s.  476  of  the  Cri- 
minal Procedure  Code -Criminal  Procedure 
Code,  88,  J95,  476— Sanction  to  prosecution — Pre- 
liminary  inquirt/.  The  High  Court  has  jurisdiction 
to  interpose  in  the  case  of  an  order  made  by  a  Court 
under  s.  476  of  the  Criminal  Procedure  Code,  and  has 
also  the  power  to  determine  whether  the  discretion 
given  by  that  section  has  or  has  not  been  properly 
ezercisea.  In  the  matter  of  the  petition  of  Khepu 
Nath  Sikdar  v  Oirieh  Ch  under  Muketjee,  I.  L, 
R.,  16  CaU\,  730,  relied  on.  Chaudhabi  Mahombd 
Izhabul  Huq  v.  Quebn-Empbbss 

[I.I«.B.,S0Calc.,849 


lai. 


Power  of  High  Court  in 


revision  to  revoke  an  order  of  a  subordinate 
Court  under  ss.  196,  476,  Code  of  Criminal 
Procedure — Order  sanctioning  prosecution — 
Criminal  Procedure  Code,  s.  439.— A  High  Court,  as 
a  Court  of  revision,  has  power  under  s.  4:^9  to  revoke 
an  order  made  by  a  subordinate  Court  under  s.  476  of 
the  Code  of  Criminal  Procedure.  Qitbbn-Ehpbbbs 
V.  Sbinivabaku  Naipu    .    I.  Ij.  B.,  21  Mad.,  124 

122. —  Power  of  High  Court  to 

revise  an  order  as  to  sanction  under  s.  197 
of  the  Criminal  Procedure  Code^Cnmtna/ 
Procedure  Code  (Act  V  of  1898),  s.  197  ands.  439 

—  Charter   Act    (24   4"  25    Vict,,  c.   104),    s.  15. 

—  A  pleader  applied  to  the  Chief  Presidency  Magis- 
trate for  sanction  under  s.  197  of  the  Criminal  Proce- 
dure Code  to  prosecute  an  Honorary  Magistrate  for 


BEVIBION-CBIMIITAL  CASES 

—  continued, 

12.  MISCELLANEOUS  CASK^-^oniinued, 

using  insulting  and  defamatory  language  towards  him 
in  the  course  of  the  trial  of  a  case  and  sanction  wu 
refused.  On  application  to  the  High  Court,— iTe^ 
under  the  revisional  powers  conferred  by  the 
Criminal  Procedure  Code,  the  High  Court  has  no  au- 
thority to  interfere  with  an  order  made  by  a  subordi- 
nate Court  granting  or  refusing  sanction  under  s.  1^7 
of  the  Code,  but  it  has  sufficient  authority  for  that 
purpose  under  s.  15  of  the  Charter  Act  (24  &  25 
Vict.,  c.  104).     Kando  Lal  Bab  as  r.  Mitteb 

[L  I..  B,  26  Calc,  869 
8  C.  W.  N.,  689 


128. 


Order  under  s.  144  of  the 


Criminal  Procedure  Code— Criminal  Proce- 
dure Code  (1882),  8,  435— Disputed  possession  of 
temple — Magistrate,  Jurisdiction  of, — The  Dbtrict 
Temple  Committee  dismissed  the  trustees  of  a  certun 
temple  and  appointed  others.  The  dismissed  trustees 
retained  possession.  A  breach  of  the  peace  having 
become  imminent  in  the  opinion  of  a  Deputy  Magis* 
trate,  he  made  an  order  under  the  Criminal  Procedure 
Code,  B.  144,  directing  the  newly-appointed  trustees 
not  to  interfere  with  the  temple  or  its  management. 
Held  that  the  Magistrate  had  jurisdiction  to  make 
the  order,  and  therefore  the  High  Court  had  no  power 
to  interfere  in  revision  under  the  Criminal  Procedure 
Code.  s.  435.  Palakiappa  ("hbtti  r.  I>obabaio 
Attab  I.Ij.B.,18Madn402 

124. High     Court's     criminal 

revisional  jurisdiction-  Criminal  Procedure 
Code  (Act  V  of  1898),  ss.  lU,  145,  435,  and  439-- 
Dispufe  ahout  right  to  perform  service  in  a  public 
temple. — The  High  Court  ordinarily  has  no  juiisdie- 
tion  to  interfere  with  an  order  under  Ch.  XII  of 
the  Criminal  Procedure  Code  (Act  V  of  1898),  which 
is  not  a  proceeding  within  the  meaning  of  s.  435  of 
the  Code;  but  when  the  Magistrate  exceeds  his 
jurisdiction  under  s.  144  or  145,  the  High  Court 
has  po^er  to  interfere  under  its  revisional  jnriscRction 
(b.439).    Ik  be  Pandubawg  Gomn) 

[L  Ii.  B.,  24  Bom^  527 


125. 


-Power  to  revise  Presidency 


Magistrate's  proceedings— Oft/^r  for  further 
inquiry  —  Criminal  Procedure  Code  (Act  V of  1898), 
ss,  423,435,  and  439— Letters  Patent,  High  CouH, 
lSb5,  cl,  28,—'S!)ie  High  Court  has,  under  ss.  435  and 
439,  read  with  s.  423  of  the  Criminal  Procedure  Code, 
the  power  to  reyise  the  proceedings  of  a  Presidency 
Magistrate  and  order  a  further  inquiry  to  be  madp« 
It  has  the  same  power  under  cl.  28  of  the  Leiten 
Patent  of  1865.    CoLYiUkB  «.  KusTO  Kishokb  Bosb 

[L  Ii.  B,  26  Gala,  746 
8  C.  W.  N..  598 

126. High    Court's   power  of 

revision— Pre*iciej»cy  Magistrate,  Proceedings  of 
—  Order  for  further  inquiry — Criminal  Procure 
Code  (Act  V  ofl89S),  ss,  423,435,  439—Charftr 
Act  (24  if"  25  Vict.,  c.  .04),  s.  15—Letfer9  Pate*** 
High  Court,  1865,  c/.  23,— The  High  Court  hsi 
powers  of  revision  in  respect  of  an  order  of  discfaaigs 
passed  by  a  Presidency  Magistrate  by  reason  not  of 
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BSVISION  —  CBIMINAI.  CASES 

— concluded, 

12.  MISCELLANEOUS  CASFS^-concIuded, 

8.  28  of  the  Letters  Pat(  nf.  1865»  but  of  a.  15  of  the 
Charter  Act  (24  &  25  Vici.^  c.  104).  That  section 
has  always  been  interpreted  in  a  very  extended 
meaning  so  as  to  give  ample  powers  of  superintendence, 
that  is  to  say,  powers  of  revision  over  proceedings  of 
subordinate  Courts.  But  the  High  Coart  has  no 
power  under  the  Code  of  Criminal  Procedure  to  inter- 
fere in  revision  with  an  order  of  dismissal  or  discharge 
passed  by  a  Presidency  Magistrate.  Volvil  e  v. 
Kri$to  Kishore  Boge,  I,  L.  R.,  96  Calc.,  746, 
dissented  from.  Opoorha  Kumnr  Sett  v  Probod 
Kwnartf  Dassi,  1  C,  W.  N„  49,  referred  ta  A 
Presidc!icy  Magistrate  acting  under  s.  203  of  the 
Criminal  Procedure  Code  dismissed  a  complaint  on 
the  report  of  the  police  without  examining  the  com- 
plainant and  without  finding  on  such  examination 
that  there  was  no  sufficient  ground  for  proceeding. 
The  High  Court,  acting  under  s.  15  of  the  Charter 
Act,  ordered  a  further  inquiry  to  be  made  into  the 
matter  of  the  complaint.  Cqaboobaka  Dabbb  v. 
'    Habbndba  Nath  Mozttmdab  L  li.  B.»  26  Calo.,  6 

Chabobaj^  Dabbb  v.  Empbbbb  3  C.  W.  N,,  601 

127.- ActXIU  of  1869,  as  2  and  8 

— Breach    of  contract  by  trorkmen — Procedure — 


Criminal  Procedure  CodefA-t  ^ of  189HJ,  8.870,— 
In  the  trial  of  a  case  under  the  Workman's  Breach  of 
Contract  Act  (XIII  of  18 '>9)  a  Presidency  Magistrate  is 
not  bound  to  frame  his  record  in  acc^^rdance  with  the 
provisions  of  s.  370  of  the  Criminal  Procedure  Code. 
It  is  doubtful  whether  a  proceeding  under  the  first 
clause  of  s.  2  and  under  s.  8  of  Act  XIII  of  1859  is  a 
criminal  proceeding.  There  is  no  Offence  committed, 
and  there  is  no  accused  The  pro  visit  us  of  s.  870  of 
the  Criminal  Procednre  Code  are  therefore  inappli- 
cable to  a  case  of  thi?  nature,  and  the  High  Court 
will  not  interfere  in  revision  with  the  Presidency 
Magistrate's  proceedings,  on  the  ground  that  he  has 
not  followed  the  provisions  of  that  section.  Aybbaic 
Da8  Moohi  r.  Abdul  Bahiu 

I.  Ii.  B.,  27  Calc,  181 
[4  C.  W.  N.,  201 

REVIVOR. 

See  Limitation  Act,  1877,  abt.  180. 

[I.  Ii.  B.,  20  Calo.,  661 

I.  Ij.  R.,  22  Calc,  921 

I.  Ii.  R.,  24  Calo.»  244 

See  Pbivy    Council,  Pbacticb  op— Bb- 
VIVOB  OB  Appbal. 

[I.  L.  R.,  21  Cala,  897 
Ii.  R.,  21 1.  A.,  168 

Substitution  of  parties  as— 

See  Pbivt  Council,  Pbacticb  op — Death 
OP  Pabtt  on  Ebcobp. 

[L  If.  R.,  16  Calo.,  184 

BIGHT  OF  APPEAIi. 

See   Cabbs     undbb    Appeal— Bight    op 
Appeal,  Efpbct  op  Kbpeal  on. 


RIGHT  OV  ATTIRAJa- continued. 

See  Casks  vndbb  ABsiaNXBNT  op  Chosb 
IN  Action. 

1^60  CmL  Pbocbdubb  Code,    882.  s.  3. 

[I.  Ij.  R.,  4  Calc,  826 

See  Ctvtl  Pbocbdiibb  Code,  1882,  fl.  244 
— Pabtibs  to  Suit     .  2  C.L.  R.,  646 

See  BXBOUTION  OP  Dbcbbb— Exboution 

BT  and  AOAINBT  RBBBBaHNTATlYBS 

[I.  I..  R.,  8  Calc,  871 

l^ee  Nawab  Nazdc  op  Bengal  Debts  Act. 

[21  W.  R.,  69 

See  Pbacticb— Civil  Cases— Appeal. 

{L  L.  B.,  8  Calc,  228 

I.  Ii.  R.,  8  Calc,  788 

I.  Ii.  R.,  18  Bom.,  620 

See    SUPBBINTBNDBNCB  OP  HlOH  COUBT— 

— CnriL  Pbocbdubb  Code,  8.  (.22. 

(X  Ii.  R.,  8  Had.,  192 
I.  Ii.  R.,  18  Bom.,  464 

Deprivation  of— 

See  CBmiNAL  Pbocbbdings. 

[I.  Ij.  R.,  4  Calc,  18 

1.  Appeal  from  fl&vourable  de- 
cision,—There  is  nothing  in  strict  law  to  prevent  a 
party,  acting  for  himself  or  through  his  guardian, 
from  appealing  against  a  decision  in  his  fa\our. 
Stephenson  r.  Unnoda  Dossbb 

[6  W.  R.,  Mis..  18 


2. 


Appeal  by  defendant  from 


decision  as  dismissing  suit  on  wrong  ground 
-  Cirtl  Procedure  Code,  1869,  ts.  3H2f  334,  337— 
Decree— Decision.^ k\i\nm^\\  s  382  of  Act  VIII 
of  1859  provides  that  an  appeal  shall  lie  from  the 
decrees  of  the  Courts  of  original  jurisdiction,  ss.  334 
and  337  show  not  less  clearly  that  the  decisions  of 
the  Court  may  be  impugned  in  the  appeal  and  con- 
sidered by  the  Appellate  Court.  Where  a  suit  was 
dismissed,  therefore,  the  defendant  was  held  entitled  to 
appeal  from  the  decision,  though  the  decree  was  in  his 
favour,  as  he  contended  it  had  been  dismissed  on  a 
wrong  gronnd.     Sheo  Gholam  Singh  r.  Nitbsivoh 

[4  TS[.  W.,  120 

Contra,  Chowdhby  Mahohbd  Mokin  V,  Lttta- 
PUT  HossBiN  .  18  W.  R.,  239 

Contra,  Shama  Soondubbb  Dbbia  r.  DiaAMBrBBB 
Dbbia 18  W.  R.,  1 


8. 


Change  of  jurisdiction  during 


suit — Muneif  with  powers  of  Small  Couse  Court — 
Effect  of  chanffe  on  right  of  appeal — Bengal  Civil 

Courts  Act  fVI  of  1S71J,  s.  29 The  investiture 

of  a  Munsif  with  the  powers  of  a  Small  Cause  Court 
under  b.  29,  Act  VI  of  1871,  does  not  deprive  parties 
to  pending  suits  of  any  right  of  appeal  « hich  they 
might  have  had ;  the  general  rule  being  that  the  law 
as  it  existed  when  the  action  ctmmenced  must  decide 
the  rights  of  the  parties,  unless  the  legislative  author- 
ity expresses  a  clear  intention  to  vary  those  rip-hts. 
Qhotab  Mundle  0.  Eajboo      .      16  W.  R.,  227 
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BIGHT  OF  ATTlBiAIj—eonUnued, 

4.  Bight   of  new  relators  to 

appeal.— As  to  the  termB  on  which  cew  relators  will 
he  allowed  to  come  in  after  decree  to  prosecute  an 
appeaL  Adtooats  Gbnbbal  v.  Muhamhad  Huseiv 
HuBBin        ...         4  Bom.,  O.  C,  208 


6. 


Appeal  by  party  struok  out 


of  suit  in  lower  Court. — A  person  was  once  made 
a  party  to  a  snii,  but  the  decree  was  set  aside,  the  suit 
as  against  him  dismissed,  and  the  case  remanded  for 
trial.  Frcm  this  last  decision  he  appealed.  The 
Court  ordered  the  appeal  to  be  struck  off  aa  made  by 
a  party  no  longer  a  party  to  the  suit  OoKOoL 
Pbbbhad  Dischbbt  r.  Bbojo  Moitbk  Dbbia 

[24  W.  B.,  269 


6. 


Appeal  after  intervenor  had 


appealed  and  his  name  taken  off  record  of 
BVit—Se- opening  of  case  on  remand,— A  suit  having 
been  decided  by  the  first  Court  after  an  intervenor 
had  been  made  a  party  under  s.  78,  Code  of  Civil 
Procedure,  1859,  it  was  remanded  on  the  appeal  of  the 
intervenor,  whose  name  was  ordered  to  be  expunged 
from  the  record.  The  suit  was  decided  again  in 
favour  of  the  plaintiff,  but  the  decision  was  reversed 
on  appeal.  Beld  that  the  fact  of  the  defendant 
having,  in  the  first  instance,  allowed  the  intervenor 
alone  to  appeal,  did  not  debar  him,  after  the  case  was 
re-opened  by  remand,  from  appealing  in  his  own  person. 

BVOHA  SllTGH  V.  MASHOOK  ALI  BbG 

[16  W.  B.,  672 


7. 


Bight  of  pro  form&  defen- 


dant to  Appe&l,'- A  pro  forma  defendant  against 
whom  no  judgment  has  been  given  has  no  right  to 
appeal,  even  if  another  party  has  been  found  to  be 
the  owner  of  land  which  he  claims ;  for  such  finding 
carries  with  it  i.o  legal  consequence  as  against  him. 
Ram  Doss  Lushkvb  v.  Hubbbhub  Mookbbjbb 

[28  W.  B.,  86 

Bight  of  i>arty  opposing  will 


in  case  of  application  for  oertiflcate  under 

Act  ZXVII  of  leeO—Parfy  not  oppoting 
grant  of  certijicaie, — A  widow  having  applied,  under 
Act  XXVll  of  I860,  for  a  certificate  under  her 
deceased  husband's  will,  his  brother  came  in  not  as  a 
claimant  of  the  certificate,  and  impugned  the  widow's 
allegation  that  the  deceased  husband  bad  made  a  will. 
The  Judge  upon  this  went  into  the  evidence,  found  iti 
favour  of  the  will,  and  granted  the  certificnte  applied 
for.  Against  this  order  the  brother  appealed  to  the 
High  Court.  Held  that  the  appellant  had  no  locne 
standi,  as  the  appeal  contemplated  in  s.  6  was  limited 
to  persons  in  conflict  with  the  original  petitioner 
as  claimants.  Bak  Lall  Mookbbjbb  v,  Eomola 
Kamibbb  Dbbbb  24  W.  B.,  82 


9. 


Appeal  brought  by  principal 


in  suit  where  agents  have  sued.— The  plain- 
tiffs, karindas  of  the  appellant,  having  brought  a 
suit  in  their  own  name,  the  suit  was  dismissed  on 
the  merits,  and  appeals  preferred  by  the  appellant 
in  his  own  name  to  the  Judge  and  to  the  High 
Court.  Held  that  the  proc^ure  was  illegal,  and 
the  decrees  of  the  lower  Courts  must  be  set  aside. 
Ftazk>od-dbbv  •.  PusKBi .  4  N.  W.»  88 


BIGHT  OF  APPEAL— oo«/fiMM(2. 


10. 


Bight  of  appeal  by  heirs— 


Appeal  against  joint  heirs — Civil  Procedure  Code, 
1869,  s.  102- Continuance— S.  102,  Act  VIII  of 
1859,  does  not  bar  the  right  of  heirs  to  proceed  with 
an  appeal  as  against  joint  heirs.  LiTTBBrooinssA 
BiBEB  r.  Bajaoob  RvHicAV  .         .    8  W.  B.y  84 

IX  Want  of  interest  in  subject 

of  Skppeal^ Appeal  by  sons  of  Bindu  icidoto  after 
finding  adverse  to  her  right. — Where  a  Hindu  widow 
jointly  with  her  sons  sued  for  confirmation  of  titl^ 
and  both  the  Courts  below  found  adversely  to  her 
title  to  hold  the  land  in  dispute  as  separate  property, 
it  was  held  that  her  sons,  who  had  no  interest  in  the 
result  of  the  suit,  were  not  competent  without  her  to 
prefer  a  special  appeal.    DoosaA  Pbb8hai>  Moha- 

PATTITB  r.  KADHAHOHUir  MZTBB         16  W.  B.,  686 


12. 


Bight  of  co-mortgagor  to 


appeal— <Sa/e  of  equity  of  redemption,— Oti%  of 
several  co- mortgagors  cannot  appeal  against  a  fore- 
closure decree  when  the  equity  of  redemption  has 
been  sold  before  the  institution  of  the  suit.  Kor- 
TALB  Uppi  «.  Kalliyatt  Pakoli  Eukvi  KrTTI 

[IMadn? 


18. 


Bight  of  appeal  as  to  costs 


-  Disclaimer  of  interest  in  subject-mai/er  oj  suii.— 
Thc.fact  of  a  defendant  having,  in  the  Court  of  first 
instance,  disclaimed  any  right  or  intereiit  in  the  land 
in  a  suit  does  not  deprive  him  of  the  right  to  appeal, 
if  a  judgment    is  given  against  him   with  costs. 

NUBD   COOMAB  SiNGH  r.  GUVGA    PbBSHAD  NAXADT 

SiVGhB        .  .        •  10  W.  B.,  94 

14.  -Bight  of  purchaser  to  api>eal 

on  death  of  tLBBignor— Assignment  qf  interest  in 
su^'ject-rn'rlter  of  suit, — A  sued  B  in  the  Court 
of  first  instance,  and  obtained  a  decree  declaring  A'§ 
right  to  a  house.  The  District  Court  on  appeal 
reversed  this  decree  and  rejected  A'a  claim.  The 
High  Court  reversed  the  decree  of  the  District  Cooit 
and  remanded  the  appeal.  The  Distsict  Court  on 
remand  made  a  decree  confirming  the  originid  decree 
of  the  Court  of  first  instance  in  A'b  favour.  Subse- 
quently to  the  last- mentioned  decree  of  the  District 
Court,  £  sold  the  house  to  C  B  then  preferred  a 
special  appeal  to  the  High  Court,  but  died  befbre  it 
was  heard.  Held,  under  Act  VIII  of  1859,  that 
C  could  not  carry  on  the  special  appeal  after  S'u 
death.  Mobbbhwab  Bapvji  Phatak  v,  Cushaba 
Shakkboji.        •        •       L  Ii.  B.,  2  Bom.,  248 


16. Appeal   firom  order  prior 

to  decree — Civil  Procedure  Code,  1859,  s.  363»— 
Objections  having  been  successfully  raised,  under 
s.  246,  Act  Yin  of  1859,  against  a  decree-holder's 
attachment  of  a  tenure  as  the  property  of  hia  judg^ 
ment- debtor,  he  brought  a  regular  suit  and  obtained  a 
declaratory  decree  that  the  property  belonged  to  hii 
debtor.  He  then  took  out  execution,  attached,  told. 
and,  himself  purchased  the  property  in  qaesUoii. 
The  objector  meantime  appealed  to  the  Privy  Council, 
and,  having  obtained  a  decree  reversing  the  deelara* 
tory  decree,  took  out  execution  against  the  opposite 
party  for  costs  and  wasilat.  The  opposite  pavty 
objected,  but  the  Judge  allowed  the  execatjon  to 
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BIGHT  OF  APPEAIi— 0Of»/tii«f<{. 

proceed  and  deputed  an  Ameen  to  ascertain  the 
amount  of  mesne  profits  collected,  Beld  that  the 
Judge's  order  was  not  an  order  prior  to  decree  within 
the  meaning  of  s.  368^  of  the  Code,  and  that  the 
opposite  party  was  entitled  to  appeal  against  the 
principal  that  he  was  liahle,  without  waiting  the 
the  result  of  the  Ame^n's  investigation.  Gopal 
Chttudbb  Chttokkkbuttt  v.  Oodoy  Lall  Dry 

[12W.  B;,411 

10^ Right  of  party  to  suit  not 

of  party  to  compromise  to  appeal  from  order 
made  in  ezeoution  of  decree  on  compromise 
—  Cff  i/  Procedure  Code,  1882,  s,  224r-Besi stance  (o 
execution — Procedure. — In  a  suit  for  partition^  a 
compromiBe  was  entered  into  by  all  the  parties  except 
S,  and  a  decree  obtained  rn  the  terms  thereof.  In 
execution  ^^  was  dispossessed  and  presented  a  petition 
to  the  Court,  objecting  that  the  decree  was  not  bind- 
ing on  her.  The  petition  was  rejected.  Held  that 
the  objection  raised  by  ^^  ought  to  have  been  investi- 
gated under  s.  245  of  the  Code  of  Civil  Procedure,  and 
that  8  was  entitled  to  appeal  against  the  order  reject- 
ing the  petition.  SANKABATABrvAUif  al  o.  Kuma- 
BABAMYA  LIj.  R.,  S  Mad.,  478 

17. Appeal  from  original  deci- 
sion after  review  granted  illegally  has  been 
set  aside. — Where  a  suit  under  the  rent  law  waa 
dismissed,  and  the  Munsif  granted  a  review  of  judg- 
ment on  fresh  evidence  without  sati8f3*ing  himself 
that  it  had  been  out  of  plaintiif's  power  to  produce  . 
such  evidence  at  first, — Held  that  the  Hunsif  had 
acted  illegpidly  and  without  jurisdiction,  and  that  the 
Subordinate  Judge  was  right  in  reversing  his  judg- 
ment after  the  re-hearing,  but  that  the  decision 
did  not  prejudice  plaintiff's  liberty  to  appeal  from  the 
origiual  decision.    Bbttb  r.  Boirsi  Muhdul 

[25  W.  R.,  843 

18. Second  appeal— Jftfn^  euU-^ 

Beng.  Act  nil  of  1869,9.  lOB—Bengal  Tenancy 
Act  (VlJIofi885),  *.  158^  General  Vlauses  Act 
(I  of  1868) ^  8.  6.~The  word  "Proceedings"  in  s.  6 
of  Act  I  of  1 868,  as  applied  to  a  suit,  means  the  suit 
as  an  entirety » that  is,  down  to  the  final  decree.  A 
second  appeal  therefore  to  the  High  Court,  on 
a  question  of  the  amount  due  as  rent,  will  not  lie 
when  the  suit  was  instituted  previous  to  the  passing 
of  Act  VIII  of  1885,  although  the  judgment  in  the 
suit  was  delivered,  and  the  first  appeal  therefrom 
heard,  subsequently  to  the  passing  of  that  Act. 
Surrosundari  Debt  v.  Bhojohari  Das  Manji,  J.  L, 
B.,  IS  Calc,  86,  approved.    Satobubi  r.  Mujidah 

[I.  Ii.  B.,  16  Cala,  107 

19. 


Surety  in  execution-proceed- 
ings.— A  surety  against  whom  a  decree  is  sought 
to  be  enforced  under  s.  258  of  the  Code  of  Civil  Pro- 
cedure (Act  XIV  of  1882)  has  the  right  of  appealing 
against  an  order  made  in  the  execution-proceedings. 
SriiBiLAK  o.  Shitbah  Bhikaji 

[I.  Ii.  B.,  12  Bom.,  71 


20. 


Death   of  one   of  several 


appellants  pending  appeal— D^aM  of  one  of 
eereral  reepondenie  pending  appeal — Civil  Proce- 
dmre  Code  (Act  XIV  ofl882J,  mm.  866, 868,  644,  and 


BIGHT  OF  ATl?EAJj^doniinued. 
582,— Any  pliuntiff  or  defendant  has  a  right  to  appeal 
without  the  concurrence  of  any  of  the  parties  to  the 
suit.  The  mere  fact  of  the  death  of  one  of  several 
appellants  cannot  affect  the  right  of  the  other  appel- 
lants to  proceed  with  the  appeal  if  they  choose  to  do 
sa  One  of  several  appellants  (defendants)  died  after 
appeal  filed,  but  before  the  hearing.  An  application 
to  have  the  name  of  his  heir  entered  on  the  record  as 
an  appellant  was  rejected  as  tco  late.  One  of  the  res- 
pondents (plaintiffs)  also  died  pending  the  hearing  of 
the  appeal,  and  an  application  to  enter  the  name  of 
his  heir  as  respondent  was  rejected  lot  the  same  reason. 
When  the  appeal  came  on  for  hearing,  it  was  dis- 
missed as  defective  for  want  of  parties.  Held  that  the 
proper  course  for  the  Appeal  Court  was  to  order  that 
the  appeal  had  abated  so  far  as  the  deceased  appellant 
(defendant)  was  concerned  and  to  proceed  with  the 
hearing  so  far  as  the  remaining  appellants  were  con- 
cemed  Meld  also,  with  reference  to  the  death  of  the 
respondent  (plaintiff),  that  the  Appeal  Court  ought  to 
have  proceeded  under  the  provisions  of  s.  868  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882).  and  to  have 
either  decliired  that  the  appeal  had  abated  as  to  him 
and  proceed-  d  against  the  rest  of  the  respondents 
under  s.  644  of  thp  Civil  Procedure  Code,  or  else  to 
have  directed  that  the  legal  representatives  of  the  de- 
ceased  respondent  should  be  placed  upon  the  record 

CHAM>ABBAJrG  VBBSABHAI  V,    KfllMABBAI  RAaHA-' 

^^i  I.  Ii.  B.,  22  Bom..  718 

See  Hbm  Kvhwab  v.  Ahba  Pbasap 

p.  L.  B.,  22  All.,  480 

^f. Death  of  plaintiflf- appellant 

^Btval  applicants  for  MuhMiitution— Order  under 
Civil  Procedure  Code,  ss.  367,  582,  subsliiutimg  one 
of  two  applicanis^No  appeal  from  such  order- 
Unsuccessful  applicants  attempting  to  appeal  from 
final  decree  on  appeal—Civil  Procedure  Code, 
*  ^?^—"^rror,  defect,  ot  irregularity  affecting  tAe 
decision  of  the  ca*«."— Pending  an  appeal  before  the 
lower  Appellate  Court,  the  plaintiff-appellant  died, 
and  two  persons  separately  applied  to  be  substituted 
as  the  deceased's  representative.  The  Court,  applyimr 
ss.  367  and  582  of  the  Civil  Procedure  Code,  decided 
in  favour  of  one  of  the  applicants  and  brought  hun 
upon  the  record.  Ko  appeal  was  made  i^ainst  this 
order  by  the  unsuccessful  applicant.  The  lower 
Appellate  Court  dedded  the  appeal  adversely  to  the 
successful  applicant.  Subsequently  the  unsuccessful 
applicant  established  by  a  separate  suit  ^hat  she  was 
the  deceased's  legal  representative,  and  that  her 
^ponent  was  not.  She  attempted  to  appeal  to  the 
High  Court  against  the  lower  Appellate  Court's 
decree  diamissing  the  appeal.  Held  that  the  appe- 
lant, not  having  been  a  party  to  the  decree  below,  and 
the  order  below  having  decided  that  she  was  not  en- 
titled to  be  a  party  to  the  proceedings  of  the  lower 
Appellate  Court,  she  was  not  entitled  to  maintain  the 
appeal  to  the  High  Court,  and  s.  f  91  of  the  Civil 
Procedure  Code  was  not  appb'cable  to  the  case.  Bar 
Narain  v.  Kharag  Singh,  I,  Z.  B..  9  All.,  447, 
distinguished.  Where  an  order  under  the  group  of 
sections  m  the  Civil  Procedure  Code  relating  to 
representatives  has  been  made  excluding  a  person 
from  the  record,  that  person  must  seek  his  remedy  by 
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SIGHT  OF  ATTBAl^eoniiwmed. 

an  appeft]  sgaioft  the  order,  and  is  not  entitled  to 
appeal  againit  the  decree  to  long  na  the  <  rder  ttandt. 
Error,  defect,  or  irregularity  within  the  meaning  of 
t.  591  of  the  Code  means  error,  defect,  rr  irregularity 
in  procedure  or  in  law,  and  not  in  matters  of  fact  In 
the  present  case  there  wis  no  error,  defect,  or 
irregnlarity  writhin  the  meaning  of  the  section,  and, 
even  if  there  were,  it  did  not  aiect  the  decision  of  the 
case  in  appeal  below.    Savkali  t.  Mublidbab 

[LL.K.,  12AlL,a00 

Plaint,   Amendment    of— 


Adding  «  defemdani  in  a  suit  where  U'jve  to  sue 
under  el.  12  of  the  Letters  Patent,  1S65,  toos  neces- 
sary —  Alternative  liability — Order  to  add  new 
defendant — Appeal  against  suck  order  hy  original 
defendant, — The  plaintiif  filed  this  snit  s^ainrt  the 
defendant  F  alleging  that  she  had  a  firm  and  carried 
on  bnsinrss  at  Sihore,  in  the  territory  of  Bhopal. 
Before  the  suit  was  filed,  leave  was  duly  obtained 
under  cL  12  cf  the  Letters  Patent,  1866.  In  her 
written  statement,  F  denied  that  she  was  the  oa  ner 
of  tie  Sihnre  firm,  or  that  she  was  responsible  for  any 
of  its  dealings  with  the  plaintiifs.  She  alleged  ihit, 
the  Sibore  firm  had  belonged  to  her  aon  P,  who  died 
in  Samvat  1943,  leaving  a  daughter  named  Of% 
minor,  who  was  still  living  The  plaintiff  then  ob- 
tained a  summons  calling  on  the  defendant  F  to  show 
cauee  why  the  plaint  and  proceedings  should  not  be 
amended  by  adding;  the  name  of  G  as  a  party- 
defendant.  The  summons  was  made  absolute,  and  an 
order  was  made  to  add  O  as  a  defendant.  The  defen- 
dant F  appealed,  contending  that  the  effect  of  adding 
a  defendant  would  be  to  institute  a  new  suit  against 
G  without  obtaining  the  urcessaty  leave  under  the 
Letters  Patent.  She  relied  on  Snmyartab  v.  Ptem- 
sukh  Chandamalfl.  L.  JB.,  ISB/m,  93,  Held. 
dismissing  the  appeal^  that  the  defendant  F  could  not 
appeal  against  the  order  making  O  a  party.  It 
might  be  that  Q  might  object  to  tho  order  either 
before  ( r  at  the  bearing,  but  she  only  could  take  the 
objection  The  defendant  F  could  not  take  it  for  her. 
The  case  of  fiam/y«r/a ft  v.  ''remsukh  Chandamal  did 
not  apply.  In  that  case  the  proposed  amendment 
altered  the  cause  of  action.  Here  it  was  left  un- 
affected. On  the  cause  of  action  as  set  forth  in  the 
plaint  leave  had  been  given  under  el  12  of  the  Letters 
Patent  to  sue  the  defendant  F,  and,  so  far  as  she  was 
concerned,  there  was  no  objection  to  the  form  of  the 
suit.  If  her  allegation  was  true,  O,  and  not  F,  was 
liable.    That  qaestion  would  be  decided  at  the  trial. 

FOOLtBAI  r.  BA-tfPBATAB  SAMBATBAI 

[I.  Ii.  R.,  17  Bom.,  466 

23. Appeal      by       defendants 

against  whom  specifically  no  decree  was 
made,  bat  whose  defence  to  the  suit  was 
necessarily  disposed   of  by  the  decree. ~ 

Certain  plaintiffs  sut>d  as  second  assi^mees  (f  a  debt  to 
recover  the  debt,  and  made  defendants  to  the  suit 
their  assignors,  the  original  debtors,  and  certain 
persons  whom  tbcy  alleged  to  have  been  prior  as- 
signees of  the  debt,  but  whose  assignment,  according 
to  them,  had  become  void  through  non-fulfilment  of 
the  conditions  up..)U  which  it  was  made.  The  Court  of 
first  instance  gave  a  decree  to  the  plaintiffs  against 


BIGHT  OF  ATTHALr-eoueiuded 

the  original  debt*  rs  An  appeal  by  the  first  asngneea 
was  dismissed  by  the  lower  Appellate  Court,  on  the 
ground  that,  there  being  no  decree  against  the  appel- 
lantsx  their  appeal  would  not  He.  On  second  appeal  it 
was  held  that  the  appeal  would  lie,  inasmuch  as  the 
decree,  though  not  a  decree  asainst  the  appellants  by 
name,  necessarily  implied  a  finding  that  the  assign- 
ment to  the  appellants,  upon  the  basis  of  which  they 
resisted  the  pluntiff's  claim,  had  become  void. 
jAmiA  Das  r.  Udkt  Bam      T.  Ii.  R^  21  AH^  117 

BIGHT  OF  OCCUPAHCY. 

C<.l. 

1.   AC(^UI8ITI0K  OF  BlOHT      .  .      7880 

(<i)  PbBSOKB  by  WHOM  RlORT  MAT 

BB  ACQriBED  7880 

{b)  Subjects  ot  Acqcisitioh  7SS6 

(c)  Mods*  op  AcQrisinov  .    7891 

2.  Lobs  or  FonvBiTtrBS  op  Bioht  7902 

3.  Trabsfbr  of  RiGhHT        .  7907 

See  Lahdlobd  and  TsVAirr—MiBASiDABS. 

[1  Mad.,  264 
I.  Ii.  B.,  1  Mad.,  206 

See  Lahdlobd  and  Tbhabt— Natitbb  op 
TBsrABCT  .        I.  Ii.  B.,  16  Mad.,  181 

See  BBS  Judicata— Mattbbs  ly  Issue 

[L  Ii.  R.,  18  Calc.,  647 

See  Salb  fob  Abbbabs  of  Bbitt — IxouM- 
BBAVCKji  6  B.  Ii.  B.,  Ap.,  18,  20 

[19  W.  R.,  106 
22  W.  B,  188 

Devolution  of— 

See  Lakdlobd  and  Tekaht  — Trakbfbb 
BY  Tenant  I.  Ij.  B,  15  AIL,  219, 281 

I.  L.  B,  18  AIL,  864 

See  Onus  of  Pboof—Landl'»bd  and  Ten- 
ant L  L.  B ,  11  Mad.,  77 

[I.  Ii.  B.,  16  Had.,  95 
I.  Ii.  R.,  16  Had.,  271 

See  Bight  of  Suit — accbcal  of  Bioht. 

[L  L.  B,  15  All.,  399 

Transfer  of— 


See  Ejectment  .    I.  L.  B.,  18  AIL,  408 
1.  ACQUISITION  OF  BIGHT. 

(a)   PbBSONS   by   WH03C   Bia^HT   MAY  BE   ACQUIBED 

Cultivating   raiyats  at  fixed 


rates — Act  X  of  1859,  s.  6  -  Raiyats  holding  since 
permanent  settlement  at  varyinfj  rates  of  rent,  —  Act 
X  of  1869  provided  for  two  classes  of  raiyats  only, 
viz.,  those  who  have  held  and  cnltivated  the  land  for 
a  period  of  twelve  years  and  those  who  have  held  at 
fixed  rates  from  the  time  of  the  permanent  settle- 
ment ;  it  made  no  provision  for  raiyats  who  have  held 
since  the  time  of  the  permanent  settlement  at  varying 
rates.    Such  a  raiyat  acquired  no  right  of  occupancy 
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BIGHT  OF  OCCV'PAJXCY-'Continued. 

1.  ACQUISITION  OP  BJQRT—eontinued. 

on  that  ground.     DnrOBiTNDHOo  Dbt  r.  ^Ain>HOKS 
Boy        ....        8W.R.,6S2 


a. 


Cultivating  raiyats  -  Act  Xof 


1869,  t.  6--S«h-Ie9sors  to  actual  culUwitora, — Only 
those  tenants  who  cultivate  their  lands  or  sub-let 
them  to  actual  cultivators  of  the  soil  were  entitled  to 
rights  of  occupancy  under  s.  6>   Act  X  of   1859. 

BiKDBABUK  ChUKDEB  CHOWDBBT  r.  ISBUB  (HUN- 
DEB  BiBWAB  W.  B.»  1864,  Act  X»  1 


8. 


Act    X   of    18S9, 


s,  6 — Actual  cultivators — Haitfats  deriting  profits 
directlif  from  produce, — The  benefits  of  b.  6  of 
Act  X  of  1859  were  not  restricted  to  those  who  with 
their  own  hands  till  the  soil,  but  applied  to  those  who 
are  actual  cultivators  in  the  sense  of  deriving  their 
profits  from  the  produce  directly.  Kaleechubk 
SiirGH  V,  Ahbbboo^dbev  .    9  W.  B.,  679 


4. 


Permaoent  cultivator—Para- 


cudi, — The  defendant's  nncestors  or  predecessors  in 
title  were  the  cultivating  tenants  of  the  lands  of  a 
certain  temple  from  a  date  not  later  than  lbi27»  in 
which  year  they  were  so  described  in  the  paimaiah 
accounts.  In  18^0  they  executed  a  muchalka  to  the 
Collectors  who  then  managed  the  temple  whereby 
they  agreed  among  other  things  to  pay  certain 
dues.  They  were  described  in  the  muchalka  as 
paracudia.  In  U5r  the  plaintiff's  predecessors  took 
over  the  management  of  the  temple  from,  and 
executed  a  muchalka  to,  the  Collector,  whereby  he 
agreed  among  other  things  not  to  eject  the  raiyats  as 
long  as  they  paid  kist.  In  18S2,  the  dues  (which 
were  payable  separately)  having  fallen  into  arrear, 
the  manager  of  the  temple  sued  to  eject  the  defen- 
dants, ffeid  that  there  was  nothing  to  show  that 
the  defendants  were  more  than  tenants  from  year 
to  year,  and  they  had  not  acquired  a  right  of  occu- 
pancy. Chochalinga  Pillai  v.  Vythealinga  Pun" 
dara  Sunnadg,  6  Mad.,  164,  and  Krishnasami  v. 
Taradarajat  /.  X.  R„  5  Mad.,  845,  discussed 
and  distinguished.    Thiaoabaja  r.   Gitana  Sak- 

BANSHA  PaNDABA  SaNVADHI 

[X  Iiu  B.,  11  Mad.,  77 


6. 


Holders   of  land— ^c/   X  of 


1859,  8,  6 — Laml  cultivated  by  other  than  raiyat,— 
S.  6  of  Act  X  of  1859  applied  to  land  <<held''  as 
well  as  to  land  "  cultivated,"  and  although  a  tenant 
may  not  have  personally  cultivated,  but  may  have 
made  over  the  land  to  another  to  cultivate  (assuming 
that  by  custom  he  has  such  power),  he  still  may  gain 
a  right  of  occupancy  if  he  continues  to  be  recognised 
by  the  zamindar  as  the  holder  of  the  land.  Butabbb 
BEGmc  V.  Ehoobhal  .    2  N.  W.,  24 


6. 


Possessors  of  raiyati  tenure 


' — Test  of  raiyati  interest  us  distinguished  from  mere 
right  to  collect  rent. — Per  Field,  J. — The  only  test 
of  a  i-aiyati  interest  is  to  see  in  what  condition  the 
land  was  when  the  tenancy  was  created.  If  raiyats 
were  already  in  possession  of  the  land  when  the  inter- 
est was  created,  and  the  interest  was  a  right,  not  to 
the  actual  physical  possession  of  the  land,  but  to 
collect  the  rents  from  the  raiyats,  the  interest  is  not 
raiyatu    If,  on  the  other  hand,  the  land  was  jungle,  or 

VOL.  IT 


BIGHT  OF  OCCUPANCY— eoMh'nuAf. 

1.  ACQUISITION  OF  RIGHT— cois^tiMMrrf. 

uncultivated  or  unoccupied,  and  the  tenant  was  let  into 
physical  possession  of  the  land,  the  interest  would  be 
raiyati,  and  the  nature  of  that  interest  would  not 
be  altered  by  the  fact  of  the  tenant  subsequently  sub- 
letting to  under-tenants.  DuBaA  Pbosukno  (iHOsB 
V.  Kali  Dab  Butt  .  9  C.  Ij.  B.,  448 

7.  -  '  Holder  of  raiyati  iote— Act  X  of 
1859,  s.  6 — Sight  against  purchaser  ofpatni  talukh. 
—The  holder  of  a  raiyati  jote  was  protected  by  s.  tf. 
Act  X  of  1859,  and  had  a  clear  right  of  occupancy 
against  the  purchaser  of  the  patni  talukh  fourteen 
years  after  his  purchase.      Wooicanatu  Roy  ChOw- 

DHBY  V.  RoaHOOXATH  MiTTEB 

[6  W.  R,  Act  X,  63 

8.  ■  -Persoas  not  holding  as  raiyats 
or  middlemen— ^<;^  X  of  1859,  s.  0.— Persons 
who  are  not  shown  to  have  held  possession  of  lands, 
of  which  they  complain  they  have  been  illegally 
dispossessed,  as  raiyatf^or  in  any  other  sense  thaja 
as  middlemen  receiving  rents  from  the  actual  culti- 
vators, did  not  come  under  s.  6,  Act  X  of  1859, 
and  cannot  acquire  any  rights  of  occupancy.  Qopbb 
MoB-UK  Rot  «.  Sib  Chuhdbb  Sbh   .     1 W.  B.,  68 

9.  - Tenant  holding  a  term  under 

a  farming  lease— ^c^  X  of  1859,  s.  6.— A  tenatit 
holding  a  term  under  a  farming  lease  of  land  which 
he  might  sub-let  is  not  a  nuyat,  and  therefore  did 
not  by  twelve  years'  occupation  acquire  a  right  of 
occupancy  under  Act  X  of  1859,  s.  6.  HtTBBlBH 
CHuia>BB  EooKPOO  V.  Albxandbb  .  Marsh.,  479 

10.  Middleman— Par^y  sub-letting 

—Act  X  of  1859,  s.  6.— The  mere  fact  of  a  party 
sub-letting  did  not  make  him  a  middleman  excluded 
from  the  privileges  of  s.  0,  Act  X  of  1869  The 
real  question  for  trial  is  whether  he  was  or  was 
not  a  raiyat,  or  one  who  held  land  under  cultivation 
by  himself  or  others  who  took  for  him  under  his 
supervision  as  a  superior  cultivator ;  or  whether 
he  was  a  middleman  because  he  really  did  not  cultivate 
in  the  sense  of  s.  6,  but  was  a  general  leaseholder 
or  a  speculator  in  land  rent.  RASi  MUNauL  Ghobb 
r.  Lakubbhabaih  Shaha    .  1 W.  B.,  71 


U. 


Sub-tenant    of    cultivating 


raiyat.  — A  sub-tenant  of  a  cultivating  raiyat  cannot 
acquire  a  right  of  occuuincy*  Kbtal  Gain  v.  NAl)nB 
Hibtbbb    ....      6W.B.,  168 


12. 


8ub«lessee  from  occupancy 


raiyat— *io/  X  of  1859,  s.  6.— A  sub-lessee  from  a 
raiyat  having  a  right  of  occupancy  could  gain  no  right 
of  occupancy  for  himself  under  s.  6,  Act  X  of 
1859.    Gilmobb  r.  Subbbsbubbb  Dossbb 

[W.  B.,  1864,  Act  X,  72 

HiL  EOMUL  Sbut  r.  Daitbsh  Shaikh 

[16  W.  B.»  469 

UitKOPOoiiirA  Dossbb  v.  Radha  Mohuk  Pat^bo 

[19  W.  B.,  95 

Habab  Chundba  Pal  v.  Mukta  Svvdabi  Chow- 
DHBAiH    .  1 B.  Ii.  B.,  A.  C,  81:  10  W.  B.,  118 
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BIGHT  OF  OCCVTANCY^c<mtinued. 

1.  ACQUISITION  OF  TUQBT—eontinued, 

Contra,  Abdool  Jubbas  r.  Ealev  Chubk  Butt 

[7  W.  B.,  81 

BAHSHinr  Ehak  «.  Harashan  Pabamakiok 

[8  B.  Ii.  B.,  107  note :  12  W.  B.«  404 


la  — 


Baiyat    brought   on   aerait 

land  by  lessee*  Bight  of,  on  expiry  of  lease— 
Bengal  Tenancy  Ad  (VIII  of  1885),  s.  ltd— 
Tresptisser — Right  o/occupancif — Liability  to  eject" 
ment. — S.  116  of  the  Bengal  Tenancy  Act  applies 
even  in  a  case  where  a  person  is  hronght  on  the 
malik's  zerait  land  as  a  raiyat  by  a  lessee  for  a  term 
of  years  ;  therefore  such  a  person  cannot  acquire  any 
right  of  occupancy  or  non -occupancy  on  the  said 
land,  and  he,  being  a  trespasser  only  on  the  expiry 
of  the  lease  of  the  lessee,  is  liable  to  ejectment. 
ffenderson  v.  Squire,  L,R.,  4  Q,  JB„  170 ;  Oomatara 
Dehia  v.  Peena  JSibee,  2  W,  J?.,  155  ;  and  Ruris 
Chunder  Boy  Chovdhry  v.  Sree  Kalee  Mookeiy'ee, 
S2  W,  2?.,  ^4,  referred  to.  Binod  Lai  Fakrashi 
V.  Kalu  Pramanik,  L  L,  B„  20  Calc,^  708»  distin- 
guished.   Shed  Kaitsajt  Uoy  v,  Ajodh  Bot 

[I.  Ii.  B.»  86  Cale.,  646 
8  C.  W.  17^.,  886 


14. 


Baiyat    holding   cfsrer  after 


flnb-lease— 4t*<  X  of  1859,  *.  6. — A  right  of  occu« 
pancy  under  s.  6,  Act  X  of  1868.  could  not  be  acquired 
by  a  raiyat  holding  over  for  more  than  twelve  years 
after  the  expiration  of  a  sub-lease  for  a  term  by  a 
raiyat  having  a  right  of  occupancy.    JuMUBBFrxuK- 

BI8SA  C.  NOOB  MahOMBD 

[W.  B.,  1864,  Act  X,  77 


16. 


Tiocadar — OhUyation  on  ticca" 


dar  to  restore  tenure^ — A  ticcadar  is  bound  to  restore 
his  holding  to  the  samindar  in  the  condition  in  which 
he  got  it  when  his  lease  is  over,  and  cannot  acquire 
a  right  of  occupancy  under  it.  Bah  Sabuk  Sahoo 
r.  Vebtao  Mahtoit  26  W.  B.,  664 


16. 


Purchasers     from     neem 


ho'wladars — Neem  howlas.  Nature  of— Transfer- 
able tenures, — ^Neem  howlas  (even  though  they  may 
not  comprise  the  right  of  holding  at  a  fixed  rent)  and 
all  other  snch  rights  of  occupancy  established  by  the 
ancient  prescription  and  custom  of  the  country  are 
transferable  tenures.  Purchasers  from  neem  how- 
ladars  are  consequently  entitled  to  rights  of  occu- 
pancy. JnoGTJT  Cbundbb  iRor  r.  Bakxabaik 
Bbuttaohabjsb  .        .        .    IW.  B.,  126 

17.  Tenants    of   temple    lands 

at  a  speoifled  rent  so  long  as  they  hold— 
Occupancy  rights.  Proof  of— Tenancy  from  year  to 
year — Fifty  years'  tenure^ Purakudi.— In  a  suit 
brorght  in  1882  by  the  trustee  of  a  temple  to  eject 
tenants  upon  notice  to  quit,  the  tenants  pleaded  that 
they  were  entitled  to  occupy  the  lands  permanently, 
and  proved  that  their  predecessors  had  cultivated  since 
1880.  In  that  year  a  muchalka  had  been  executed  by 
which  the  tenants  who  were  therein  styled  purakudis 
(a  term  which  does  not  usually  denote  tenants  with 
right  of  occupancy)  bound  themselves  to  pay  a 
specified  rent  so  long  as  they  held  the  lands  of  the 
temple.    Held  that  the  tenants  had  not  acquired 


BIGHT  OF  OCCV^ANCY-^continued. 

1.  ACQUISITION  OP  HIQRT— continued. 

a  right  of  cccupancy,  and  were  merely  tenants  from 
year  to  year.  Thiaoabaja  v.  GirAirASAMBASTHA. 
Sabbahakta  v.  Gnakasambantha 

[I.  Ii.  B.,  7  Mad.,  874 

18 Government  raiyat  in  Assam 

—Act  X  of  1859,  s,  6, — A  Government  raiyat  caa 
acquire  a  right  of  occupancy  in  respect  of  lands  culti- 
vated by  him  under  the  rent  law  in  force  in  Assam. 
EoNABAu  Gaovbvbah  r.  Dhatoabak  Thakoob 
[L  L.  B.,  6  Gale.,  186 : 7  C.  !«.  B..  47 

But  see  Pbasipha  Nabatak  Eobb  v.  Hakeoch 
[I.  L.  B.,  9  Calo.,  880 :  11  C.  Ij.  B.,  654 

19. Bight    of    occupancy  in 

Assam — Pyket,  their  rights  and  privileges.— 
The  plaintiff,  who  held  land  in  Assam  under  a  settle 
ment  from  Government,  sued  to  eject  the  defendant 
from  certain  lands  within  his  holding.  It  was  proved 
that  the  defendant  was  a  descendant  from  one  of 
the  pykes  who  held  lands  under  the  Assam  Bajss  ,* 
that  the  Assam  Bajas  granted  the  pykes  to  s 
certain  lakhirajdar;  that  the  pykes  held  the  land 
in  suit  as  before  under  the  lakhirajdar;  that  the 
lakhiraj  was  subsequently  resumed  by  Government ; 
and  that  the  defendant  had  his  house  and  gardens  oo 
the  land  for  a  long  time,  and  had  paid  rent  for  many 
years  at  Government  rates.  Held  that  the  defendant 
was  not  liable  to  ejectment.  The  rights  of  snch 
tenants  explained  and  discussed.  DijrABrin>Bir 
SuBVA  €.  BODIA  EocH     .  I.  Ii.  B.,  16  Gala,  100 


20. 


Farmer  of  revenue  or  pro- 
-A  mere  farmer  of  revenue  or 


prietary  right, 
proprietary  right  cannot  acquire  a  pennanent  right 
of  occupancy.  Ebibhkasami  PiUjAI  v.  Yibaba- 
BAJA.    Vabadabaja  r.  Yenkataohala  Polax  <**" 

[I.  If.  B.,  6  Mad.»  845 

21. Zamindar  occTipying  his  own 

lands — Transfer  of  tamindari.  A  samindar  com* 
pying  his  own  lauds  as  nij-jote  cannot  when  the 
samindari  passes  into  other  hands,  lay  claim  to  theo 
on  the  ground  that  he  is  a  raiyat  with  rights  of  oeea* 
pancy.    Bebd  v,  Sbbb  Eishbv  Siitoh    " 

[16W.B,480 

22.  Occupant  of  land  rent-free 

Seng.  Jot  FIJI  of  lh69,  ss.  6  and  22.— A  party 
who  has  been  in  the  occupancy  of  land  without  pay- 
ing any  rent  is  not  entitled  to  the  pn  teoiioa  d 
Bengal  Act  VIII  of  1869,  s.  6.  or  of  b.  82,  even 
on  the  ground  of  right  to  hold  the  land  rent-free. 
Ealbb  Kbibhka  Deb  «.  Shabhohbb  Dassh 

[26W.B..48 

28. Assignee    of    aamindar— 

Act  X  of  1859,  s.  6.— A  person  occupying  land 
merely  as  the  assignee  of  the  zamindar  and  cultivat- 
ing because  of  the  opportunity  thus  afforded  cannoti 
under  colour  of  that  character,  acquire  the  lighti 
adverse  to  the  zamindar  or  claim  the  benefit  of  Act 
X  of  1869,  s.  6.  WooicAKATH  Tbwabbb  r.  Kcaf' 
dithTewabsb     .  .    18W.B^177 

24. Person  holding  as  raiyat  saad 

as  farming  tenant  Assignee  of  landlords  ts- 
^r0«^.^  Where  a  person  holdiiig  land  at  first  •■  * 
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BIGHT  OF  OCCUTANCY^eontinmed. 

1.  ACQUISITION  OF  ^IQBT^eontinued. 

niyat  sabseqnently  obtained  a  farming  lease  of  it,  and 
thuB  became  assignee  of  the  landlord's  interests,  he 
was  held  at  the  expiration  of  the  lease  not  to  have 
acqaired  an  occupancy  right.  Where  a  rai\  at!  interest 
co-exists  with  a  farming  lease,  the  raiyati  interest 
remabs  unchanged  in  character  dnrii  g  tbe  cnrre 
of  the  lease.    Sati  r.  Fvvobasvv  Boy 

[26  W.  B.,  608 


26. 


PosaeBsion  an  servant — Act 


X  of  1859,  «.  € — Possegsion  without  payment  of 
rent.— "Mere  possession  for  twelve  years  in  the  capa- 
city of  a  servant  did  not  create  a  right  of  occupancy 
nnder  s.  6,  Act  X  of  1859 ;  rent  must  be  shown  to 
have  been  paid  so  as  to  make  the  occupier  a  raiyat, 

W'OOIU  MOTBB  BUBMOMTA  r.  BOKOO  BbHABJL 

[18  W.  R,  888 

■ Heir  to  tenant-at-wilL— A 


person  cannot  claim  a  right  of  occupancy  as  heir  of 
a  tenant-at-will.    Bvsbbbhooddebv  «.  Dal  Chuitd 

[8  Agra,  286 


27. 


Firm,  MemberB  of— Trans' 


misMitn  of  rights  infirm  to  chapging  member  t  of  it. 
— A  firm  of  capitalists  taking  a  lease  of  lands  from  a 
camindar,  and  transmitting  their  rights  to  the  chang- 
ing members  of  the  fiim,  cannot,  by  any  length  of 
occupati(n,  acquire  occupancy  ri}?hts  under  s.  6  of 
Act  X  of  1819,  or  Bengal  Act  VIII  of  1869.  Bai 
KoxiJiJ  DosBBB  V.  Laidlbt 

[L  L.  B.,  4  Calc,  967 

Indigo    oonoem—PotTfr   to 


acquire  tight  of  occupancy— Corporation. — An 
"Indigo  Concern  "or  "Firm"  has  no  corporate  or 
legal  existence  so  far  as  the  questit  n  of  a  right  cf 
occupancy  is  concerned,  which  can  only  be  recognixed 
in  particular  individuals.  Cahkav  t.  KiLiSH 
Chvudbb  Boy  Chowdhbt         .     26  W.  B.»  117 

29. Tartnerehip  hold' 


ing  a  cultivating  leaee — Indigo  concern  as  a  cut" 
tirating  raigat-  Beng.  Act  I' III  of  1869,  e.  6.— A 
firm  owning  an  indigo  concern,  and  carrying  on  the 
manufacture  of  indigo,  U  ok,  in  the  cqllective  names 
of  Bobert  Watson  k  Co.,  a  cultivatinif  lease  of  cer- 
tain lands  which  they  held  continuously  for  more 
than  twelve  years ;  cultivation  of  these  lands  being 
carried  out  by  the  servants  of  the  firm  and  also  by 
sub-tenants.  Beld  that  the  lease  must  be  t^ken  to 
be  a  lease  to  the  individuals  who  were  at  the  time  of 
the  grant  members  of  the  firm,  and  that  under  the 
circumstances  of  the  particular  cas«  they  had  obtained 
an  occupancy  right.  Quare — Whether  a  right  of 
occupancy  could  have  been  obtained  in  this  case  if  the 
whole  of  the  original  grantees  had  died,  either  before 
the  completion  of  the  twelve  years  of  occupation  or 
after  acquiring  a  right  of  occupancy  ;  or  if  it  could 
be  obtained,  whether  such  ri^ht  could,  according  to 
the  custom  of  the  locality  be  transferred  to  persons 
subsequently  admitted  as  members  of  the  firm.  The 
test  of  a  raiyati  lease  is  whether  the  lease  has  been 
originally  granted  for  the  purpose  of  cultivation,  and 
if  it  has  been  so  granted,  it  is  none  the  less  a  raiyati 

YOL.rr 


BIGHT  OF  OOCyUFAlSrCY'-eontinued. 

I.  ACQUISITION  OF  BlQRT-^ontinued. 

lease,  though  the  lessee  may  happen  subsequently  to 
sub-let.    Laidlbt  r.  Goirn  Gobikd  Sabeab 

[I.  Ju  B,  U  Calo..  601 


80. 


Ijiability  to  aBseBsment  of 


rent  —  Chur  land—JungUburi  tenure,— S,  a  Hindu 
widow,  granted  a  jungleburi  tenure  to  certain  tenants 
in  respect  of  a  chur  belonging  to  her  husband's  estate. 
An  amalnama  was  granted  to  the  tenants  signed  by 
a  karpardas  of  R  in  respect  of  the  tenure.  M  died 
in  January  1861,  and  was  succeeded  by  J  and  P, 
two  daughters,  the  last  of  whom  died  on  the  81s 
December  1880.  On  her  death,  her  grandsons  sue* 
ceeded  to  the  estate.  On  J2's  death,  J  and  P  got 
possession  of  all  estate  papers,  and  amongst  them 
a  dowl  granted  by  the  tenants  in  return  for  the 
amalnama.  In  1865  proceedings  were  taken  by  the 
tenants  to  obtain  kabuliats  on  the  footing  of  those 
documents,  which  proceedings  came  to  an  end  m 
1868.  In  1873  J  and  P  instituted  suits  against  the 
tenants,  alleging  the  amalnama  and  dowl  to  be  for- 
geries, and  seekil  g  to  enhance  the  rents  payable  to 
them,  as  well  as  to  have  it  declared  that  M'b  acts  did 
not  bind  them.  lu  these  suits  it  was  found  that 
J  and  P  had  all  along  been  aware  of  the  claim  made 
by  the  tenants  that  they  held  a  permanent  tenure, 
and  the  suits  were  dismissed  on  the  ground  that  it 
was  too  late  for  J*  and  P,  after  the  lapse  of  twelve 
years  from  JZ's  death,  to  raise  the  question.  In 
1884  J),  a  receiver,  instituted  a  suit  in  the  names  of 
the  grandsons  to  eject  the  tenants  on  amongst  other 
grounds  that  the  grandsons,  reversi  ners,  were  not 
bound  l)y  It's  acts,  and  that  the  jungleburi  tenure 
was  not  binding  on  them ;  that  the  tenants  were  • 
middlemen  and  had  no  right  of  occupancy ;  that  at 
all  events  the  plaintiifs  were  entitled  to  rent  on  the 
area  of  land  then  held  by  the  defendants,  as  there 
had  been  large  accretions  to  the  amount  covered  by 
the  amalnama  and  dowl.  Heid  that,  being  middle- 
men* the  defendants  had  no  right  of  occupancy,  and 
that,  were  the  suit  not  dismissed  for  other  grounds, 
they  were  liable  to  have  the  rent  assessed  on  the 
whole  amount  of  lands  held  by  them,  which  was  in 
excess  of  that  covered  by  amalnama  and  dowL 
Bbobomoti  Gutta  t.  Datib 

[L  Ii.  B.,  14  Cala,  828 


81. 


(h)  Subjects  ov  AcQuisirzoir. 

Iiand  to  which  addition  has 


been  made — Addition  creating  freth  tenure  of 
whole.— li^nd  which  is  held  as  one  tenure  is  either 
subject  to  a  ri^ht  of  occupancy  as  a  whole,  or  it  is 
not  subject  to  any  right  of  occupancy  as  to  any  part 
of  it.  If  the  whole  land  has  been  held  for  more  than 
twelve  years,  then  the  tenant  has  a  right  of  occupancy  s 
but  if  within  tiielve  years  the  tenant  has  been  allowed 
to  take  possession  of  fresh  lands,  and  such  addition 
was  intended  to  create  a  fresh  tenure,  then  as  regards 
the  whole  a  right  of  occupancy  has  not  been  ac- 
quired, although  a  portion  has  been  held  for  more 
than  twelve  years.  Amab  Chahd  Lahata  r.  Bctk- 
8HSB  Pf  sxAB  .        •        •         .22  W.  B.9  228 

uva 
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82.- 


Iiand  of  which  cultivation  is 


changed — l^aiure  of  right  oj  occupancy — Enhance^ 
'ment.  Liability  to — Landlord  and  tenant, — The 
•tatutory  right  of  occupancy  under  Bengal  Act  VIII 
of  1869  cannot  he  extended  so  as  to  make  it  in- 
clude complete  dominion  over  the  land,  suh  ject  only  to 
the  payment  of  a  rent  liahle  to  enhancement.  The 
landlord  is  still  entitled  to  insist  that  the  land  shall  be 
used  for  the  purposes  for  Mrhich  it  was  granted ;  and 
although  the  Court  in  such  cases  will  be  disposed  to 
place  a  liberal  interpretation  on  the  rights  of  the 
tenant,  it  will  not  sanction  a  complete  change  in  the 
mode  of  enjoyment.  Lal  Sahoo  v,  Deo  Nabain 
Singh  .  I.  Ii.  R,  8  Calc.,  781:  2  C.  L.  R.»  294 


83. 


Land  held  for  agrictiltaral 


pargOBBB—Act  X  of  1859,  9.  6—DwelUng'hou9e, 
Occupation  of  land  for*— The  occupation  intended  to 
be  protected  by  s.  6,  Act  X  of  1859,  was  occupa- 
tion of  land  subject  to  agricultural  or  horticultural 
cultivation,  and  used  for  purposes  incidental  thereto, 
and  did  not  include  occupation,  the  main  object  of 
which  is  the  dwelling-house  itself,  and  where  the 
cultivation  of  the  soil,  if  any  there  be,  is  entirely 
subordinate  thereto.  Ealbb  Eishbk  Biswas  v. 
Javilbb 8  W.  B.»  260 


84. 


Land  used  for  habitation 


and  cultivation— ^c^  X  of  J859,  s,  6—Beng. 
Ad  VIII  of  1669,  *.  e.— The  right  of  occupancy 
acquired  by  a  cultivator  under  Act  X  of  1859,  or 
Bengal  Act  VIII  of  1869,  was  as  applicable  to  that 
portion  of  the  land  which  is  used  for  his  habitation 
«  as  for  that  portion  which  is  cultivated.    Mohxsh 

ChUHDBB  GunaOPADHTA  V.  BiSHONATH  DOBS 

[24  W.  B.,  402 


8J5. 


Ijand  occupied  by  buildings 


— 5«ny.  jict  VIII  of  1669,  s,  6.— The  words  "culti- 
vated or  held"  in  Bengal  Act  VIII  of  1869,  s.  6, 
have  the  effect  of  excluding  lands  occupied  exclu- 
sively by  buildings  from  the  right  of  occupancy  there 
declared.    Mohub  Au  Khan  v.  Ram  Ruttvn  Sbin 

[21 W.  B.,  400 


86. 


Waste  land  brought  under 


cultivation— SAt^mt  cult iraiion.—B eld  that  land 
newly  broken  and  brought  under  cultivation  by  a 
raiyat  cannot  be  received  as  zamindar's  sir  land,  nor 
can  the  former  be  held  to  be  a  mere  shikmi  culti- 
vator incapable  of  acquiring  right  of  cccupancy  in 
the  land.    Jhcgso  r.  Latttoo  Pavdbt 

[1  Agra,  Bev.,  82 


87. 


Wy-jote  land— ^cf  X  of  1859, 


M.  6.— A  cultivator  of  nij-jote  land  could  acquire  a 
right  of  occupancy  under  s.  6,  Act  X  of  186tf, 
Then  it  had  not  been  let  under  a  lease  for  a  term  of 
years,  or  year  by  year.  Gaiibhabi  Sivor  r.  Bbhabi 
Baut       .    8  B.  Ii.  B.,  Ap.,  188 :  12  W.  K,,  277 


88. 


Beng,  Act  VIII 


of  1869,  ».  ^.— The  nij.jote  land  referred  to  in  Bengal 
Act  VIII  of  1^69,  s.  6,  as  land  in  which  a  right 
of  eccupancy  could  not  be  acquired,  is  land  which  is 
the  nijjote  of  the  zamindar,  and  not  that  which  is 
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merely  the  nij*jote  of  a  sarbarnkar  holding  undo- 
the  zamiudars.  Obhoy  Chubn  Moiiafattub  e. 
Kavtb  Bawut  .  .    1 C.  Ii.  B.,  894 


89. 


Ehamar  land— Land  in  postef 


si  on  of  zamindar* — Land  in  the  posseseion  of  the 
zamindar,  whether  cultivated  or  uncxiltivated,  is 
khamar  land,  and  a  right  of  occupancy  cannot  be 
acquired  upon  it  by  a  raiyat,  except  under  sane 
special-  arrangement.  Hvbibh  Chukdeb  Dav  r. 
GuNOA  Dhub  Bhttddbo  .    25  W.  B.,  181 

40.  Benff.  Act  VIII 

of  1869,  *.  6. — Where  a  raiyat  proves  possession  for 
upwards  of  twelve  years,  the  mere  fact  of  bis  land 
being  khamar  does  not  deprive  him  of  the  right  of 
occupancy.  Bofc^re  his  case  can  be  brought  vithis 
the  exception  in  Bengal  Act  VIII  of  1669,  s.  6,  it 
must  be  shown  whether  he  has  held  on  a  lease  for  a 
term  or  year  by  year.  Ashbuf  r.  Rak  Euhobk 
Gbosb 28W.B.,288 


41. 


Ehamat  lAnd—Laud  on  ex* 


piration  of  lease, — Where  khamat  land  is  let  by  t 
zamindar  for  a  term  of  v^ars,  and  upon  the  expin- 
tion  of  that  term  tacitly  let  to  the  same  tenant  from 
year  to  year  for  a  long  period,  the  tenant  does  not 
thereby  acquire  a  right  of  occupancy.  Bbuowii 
Bhaqut  V,  Jva  MoHUN  Boy       .    20  W.  B^,  308 


42. 


Sir  land— y.-  W.  P,  Sent  Ad 


(XIl  of  1881),  s,8—Act  Xffl859,  s.  6  ^Ocenpancji 
tenure, — Where  land*  originally  the  sir  of  a  pro- 
prietor, has  been  transferred  to  a  mortgagee,  and  hss 
m  his  hands  lest  its  character  of  sir,  and  has  b«en 
leased  to  a  tenant  on  the  usual  conditions  of  s 
tenancy,  which  otherwise  do  not  bar  the  acqnisition 
of  a  right  of  occupancy  in  the  land,  such  a  right 
will  be  acquired  by  twelve  years'  occupancy  nnd*" 
s.  8  of  the  Bent  Act.  In  1846  B  mortgaged  a  sbsic 
in  a  village,  together  with  certain  land  which  «tf 
recorded  as  bis  sir,  and  which  was  bo  described  1° 
the  deed  of  mortgage.  After  the  mortgage  it  ccaied 
to  be  recorded  as  his  s(r,  and  was  recwded  ss  Isn^ 
held  by  tenants  in  the  same  way  as  other  lands  in  the 
estate.  In  1 857  it  was  leased  to  S,  and  in  1863  to  E, 
and  from  1863  to  1882  remained  in  the  potsessioaof 
the  last- mentioned  lessee.  In  lb  82  B  redeemed  the 
mortgage,  and  subsequently  brought  a  suit  sgsiost 
JET  to  establish  that  the  land  was  hia  sir,  and  for 
possesswn  of  i^  Meld  by  the  Full  Bench  that  then? 
being  nothing  in  terms  of  the  moitgage-docd  t^  in- 
dicate that  the  land  was  traasf  erred  to  the  mortg»g«< 
to  be  held  as  s(r  and^the  land  having  ceased  to  be 
reoerded  as  the  sir  of  Ibhe  proprietor,  and  not  hs^iog 
been  leased  as  the  sir  of  the  lessor,  it  had  not  rv 
tained  its  character  as  s(r  when  the  defendant's  tensBCJ 
commenced,  so  as  to  prevent  him  from  acquirmg  * 
right  of  occupancy  therein  under  the  provisions  of 
s.  8  of  the  Bent  Act.  Per  Mahmoob,  J.,  that  thcf« 
is  nothing  in  the  law  to  prevent  a  lamindar  fron 
relinquishing  his  rights  in  sir  land  and  converting  it 
into  land  held  by  ordinary  tenants;  that  the 
mortgage-deed  of  1846  showed  that  the  s£r  ri^bt  ia 
the  laud  in  suit  had  been  relinquished  by^  the 
mortgagor ;  and  that  the  sir  land  once  relinqnished 


J 
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by  the  z&inindar  ceases  to  have  that  character,  and 
cannot  prevent  the  accmal  of  the  [occupancy  right 
within  the  meaning  either  of  e.  6  of  Act  X  of  1859 
or  of  8.  8  of  Act  XII  of  1881.  Habfal  Sitvoh  v, 
Ba£  Gobind     .         .        .    I.  li.  B.,  7  All.,  686 


43. 


Holding  oommenoed  under 


a  mortgagee— ^c/  X  oj  1859,  t,  6.— Holdings 
whicl^  have  commenced  or  continued  under  a  mort- 
gagee  in  poBsession  were  not  within  any  exception  to 
the  general  rule  contained  in  s.  6  of  Act  X  of  18'J9j 
that  a  raiyat  who  has  held  or  cultivated  a  holding 
for  twelve  years  is  entitled  to  a  right  of  occupancy 
therein.  Hbbboo  r.  Dhobbb 
[3  N.  W.,  128 :  B.  C.  Agra,  F.  B.,  Ed.  1874, 

204 

44.  Iiand  held  as  a  grove— ^c^ 

X  of  1859,  #.  e-Kashtkari  land.—htkud  held  as 
a  grove  upon  the  terms  which  have  been  heretofore 
customary  in  this  country  was  not  subject  to  the 
provisions  of  s.  6  of  Act  X  of  1^59.  By  an  occupancy 
thereof  for  twelve  years  i^  i  ight  of  occupancy  can 
accrue.  The  provisions  of  s.  6  of  Act  X  of  1859 
were  intended  to  apply  to  kashtakari  lands.  Pibtuh 
EooBicr  t'.  Bbibabbe  ."  2  N.  W.,  864 


45. 


Holding     of    trees    under 


lease  of  their  produce  -2i<;^  X  of  1859,  s,  6,— 
The  possession  of  twelve  years  of  tlie  trees  in  a  bag 
under  a  lease  which  only  entitled  the  lessees  to  the 
produce  of  the  trees,  and  not  to  culti\ate  the  land, 
would  not  be  a  holding  of  the  land  within  the 
meaning  of  s.  6,  Act  X  of  1859,  so  as  to  confer  upon 
the  lessees  a  right  of  occupancy  in  the  land.     BooB- 

ICIK  KOOBB  V.  BlTKBHBB  6  N.  W.,  165 


4«i 


Bunker  tentire— ^0^  X  of 


1859,  t,  6. — Held  that  plaintiffs,  as  holders  of  a  lease 
from  the  proprietor  which  gave  them  the  right  of 
cutting  grass  and  uthcr  spontaneous  produce  of  the 
lands,  did  not,  merely  by  reason  of  lengthened 
enjoyment^  acquire  any  right  of  occupancy  in  respect 
to  such  holding,  that  the  tenure  under  which  they 
claimed  to  hold  was  not  a  holding  of  land  within  the 
meaning  of  s.  6,  Act  X  of  1S59,  and  they  must,  in  the 
absence  of  an  express  condition  otherwise  determining 
the  period  of  lease,  be  held  to  be  tenants-at-will 
holding  year  by  year  at  the  pleasure  of  the  landlord. 
GOOB  DiAS   V.  Baxdut 

[Agra,  F.  B,  16 :  Ed.  1874,  U 


47. 


Iiand  let  for  graslng  cattle. 


•^SemhU  -A  right  of  occupancy  can  be  gained  in 
land  let  for  the  purposes  of  grazing  cattle  or  horses. 

FiTZPATBIOK  V    WaUACB 

[2  B.  L.  B.,  A.  O.,  817 :  11 W.  R,  281 


48. 


Tank     producing    water- 


nuts —  Oroioth  of  plant  not  gpontaneout,  hut  from 
eufiivaiion, — In  the  land  in  snit  a  tank;  producing 
water-nuts,  which  do  not  grow  spontaneously,  but 
are  the  rtsult  of  sowing  or  planting,  a  right  of  occu- 
pancy can  be  acquired.    Moolohabd  9.  Chbbtbbb 

[1  IT.  W.,  176  :  Ed.  1678, 264 


BIQHT  OF  OCCUFANCT— coa/tMKsi. 

1.  ACQUISITION  OF  BIGHT- eon^tfit(0<f. 

49.  Tank  not   appurtenant  to 

land-^cn^.  Sea,  XIX  of  1798.-  A  right  of  occu- 
pancy  in  land  includes  the  same  right  in  respect  of 
a  tank  appurtenant  to  the  land ;  but  a  right  of  oc- 
cupancy cannot  be  acquired  in  a  tank  with  only  so 
much  land  as  is  necessary  for  the  banks,  and  the  lease 
of  such  tank  is  terminable  on  the  sale  of  the  lessee's 
tenure  for  arrears  of  rent,  the  purchaser  under  Re- 
gulation XIX  of  1793  receiving  the  tenu're  free  of 
encumbrances.  Nidhi  Ebibhna  Bosb  r.  Kak 
Das8  Sbin        ....    20W.  B.,841 


60. 


Act  X  of  1869, 


s,  6.— The  proviaions  of  Act  X  of  18^9  with  respect 
to  acquiring  a  right  of  occupancy  did  not  apply  to  a 
lank  which  was  not  shown  to  form  part  of  any  grant 
of  land,  nor  to  be  appurtenant  to,  any  land.  SiBV 
Jblta  v.  Qofal  Chabdba  Chowdhby 

[18  B.  li.  B.,  428  note :  18  W.  B.,  SKK) 


61. 


Bight  of  fishery— .Ttt/Arifr  not 


appurtenant  to  joie,—W\ieTQ  a  jotedar  had  exercised 
rights  of  fishery  over  two  julkurs  for  more  than 
twelve  years,  not  as  the  owner  of  the  jote  (with 
which  the  julkurs  were  not  connected),  but  as  a 
tenant  under  a  landlord, — Held  that  such  possession 
did  not  confer  upon  him  a  right  of  occupancy.  Shajc 
Nabaik  Chowdhbt  V,  CouBT  OF  Wabds 

[28  W.  B.,  482 

62.  Julkur.—Thc 

right  of  occupancy  which  accrues  to  tenants  who 
have  occupied  or  cultivated  land  for  twelve  years  or 
upwards  does  not  arise  in  respect  of  the  right  called 
julkur  or  fishery.  That  is  a  right  whch  may  be  let 
out  by  ijaradars  under  the  landlord,  and  may  be 
enjoyed  under  them  so  long  as  their  ijara  continues^ 
but  is  liable  to  be  determined  at  the  e<  piration  of  the 
ijara.  JuoaoBiitfDHOO  Shaha  v.  PBOMOXHOirATH 
KoY       ....    I.  L.  R,  4  Calo.,  767 

The  lesaae  of  a  julkur  cannot  acquire  any  right  of 
occupancy.    Bolltb  Satbb  v,  Akbah  Ally 

[I.  li.  R.,  4  Calo.,  961 

WOOKAKANT  SntOAB  r.  GOPAL  SlNOH 

[2  W.  B,  Act  X,  18 


68. 


Iiands    held    on      service 


tenure. — Semble—lilo  rights  of  occupancy  accnw  in 
lands  held  under  a  ser\ice  tenure.  HuBBOO-OBUrD 
Baha  0.  Bascbutko  Dby    .  L  Ii.  B.,  4  Calo,  67 


64. 


Ijand  in  Assani— ^c^  X  of 


W59'-^J'ctment,  ISuit  for.—Fer  MiTTBB  and 
Whitb,  tT^/.  (Maophbbsoh,  J.,  dissenting* — Act  X 
of  18c9  does  not  apply  to  lands  situated  in  the  Assam 
valley  district.  In  a  suit  brought  to  eject  a  tenant 
of  certain  land  situated  in  Assam,  on  the  ground  that 
he  was  a  trespasser,  where  it  was  shown  that  he  had 
held  the  land  direct  from  the  Government  for  a  con- 
siderable time,  and  that  the  land  had  been  made  over 
during  his  tenancy  to  the  plaintiff  in  exchange  for 
certain  other  lands  made  over  to  the  Government,  and 
where  the  tenant  claimed  to  have  acquired  a  right  of 
occupancy  under  Act  X  of  185H,  and  not  to  be  liable 
to  ejectment  in  the  manner  sought  for,—Seld  per 
Mittbb  and  Wbitb,  J  J,,  that  as  that  Act  did  not 
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apply  to  lands  tituated  in  Afltam,  no  such  right  could 
be  claimed  s  and  the  suit  beuig  properly  framed,  the 
plaintiff  was  entitled  to  the  relief  he  asked  for. 
Pbasidha  Nabatax  Eobb  v.  Man  Eooh 

[I.  li.  B.,  8  Calo.,  880 :  11  C.  !•.  B.,  664 

Bat  see  Eokabax   GAONBTmAH  «.  Dhatoabah 
Thakoob  ,  I.  Ij.  B.,  6  ChIo.,  196 : 7  C.  I<.  B.,  47 


66. 


Suburban     lands    let   for 


building  purposes.— There  is  no  authority  for 
the  proposition  "  that  there  may  be  rights  of  occu- 
pancy in  suburban  lands  let  for  purposes  of 
building,  though  these  rights  may  be  cognizable  under 
a  law  intended  only  for  agricultural  landlords  and 
tenants."  Ounffodhur  Shikdar  v.  Atimwidin 
Shah  Bigfoas,  I,\L,  S.,  8  Cale.,  960,  explained. 
Uamdhnn  Khan  v.  Hqradhun  Puramanick,  12  W* 
JR.9  404, !  9  B.  L,  B*f  107  note,  relied  on.  Bakhal 
Dabs  Addt  o.   Dihoxoti  Dbbi 

[LIi.R,16Calo.,662 


66. 


{c)  MODB  OF  ACQUIBITIOK. 

Nature  of  right— Ris^ht  inde- 


pendent  of  wish  of  xamindar  or  mortgagee — Jcquisi' 
Hon  nitder  usufruciuarg  mortgage.— The  ri^ht  of 
occupancy  cotif erred  by  the  Legislature  upon  culti- 
Tators  of  more  than  twelve  years'  standing  is  a  right 
wholl3'  independent  of  the  wishes  either  of  the 
lamindar  or  bis  mortgagee  in  possession,  and  when  a 
cultivator  acquires  such  a  right  it  cannot  be  taken  as 
in  the  nature  of  a  grant  from  either  of  them.  The 
right  of  occupancy  may  thus  be  acquired  during  the 
currency  of  a  usufructuary  mortgage  and  during  the 
period  of  the  mortgagee's  possesaion  of  the  zamindari 
rights,  and  the  zamindar  upon  redeeming  the  mort- 
gage cannot  disturb  the  possession  of  such  occupancy 
tenants  on  the  ground  that*  when  he  mortgaged  the 
lamindari,  it  was  free  of  such  occupancy  tenures. 
Seeroo  v.  Dhoree,  2  N,  W„  129,  referred  to.  Habpal 
SuraH  V.  Bal  Gobind        .    L  L.  B.,  7  AH.,  686 


67. 


Conditions   necessary  for 


aoquisitlon  -  Nowpagmeni  of  rent —  Beng.  Act 
VIII  of  J^6P.  M.  6, 22,  and  62.  —Two  conditions  only 
are  necessary  for  the  acquiring  of  a  right  of  occu- 
pancy,— viz,,  (I)  (the  cultivation  or  holding  of  land  for  a 
period  of  twelve  years ;  and  (2)  that  the  person  hold* 
ing  or  cultivating  the  land  should  be  a  raiyat.  The 
essenti&l  conditions  of  s.  6,  Bengal  Act  VIII  of 
1869,  are  fulfilled  without  showiig  the  payment  of 
rent,  that  only  being  a  condition  necessary  for  the 
maintuning  of  the  right  when  created.  In  a  suit 
brought  to  evict  a  tenant  who  had  been  in  possession 
of  certain  land  for  a  longer  period  than  twelve  years, 
when  it  was  shown  that  rent  had  not  been  paid,  and 
notice  to  quit  had  been  given, — Held  that  a  right 
of  occupancy  had  been  acquired,  and  that  the  raiyat 
had  the  power  to  prevent  forfeiture  under  the  provi- 
sions  of  s.  52,  Bengal  Act  VIII  of  1869.  Kabaiit 
Boy  v.  Omrr  Missbb 

[L  Ii.  R,  8  Cala,  804: 11  C.  li.  B.,  417 


BIGHT  OF  OCCVPANCY-^onttnmed, 

1.  ACQUISITION  OF  BIGHT— eon^tiisAf. 

68. Holding  and  cultivating  for 

twelve  years  —  Acqnisition  previoue  to  Remt  Aet, 
1859. — After  the  permanent  settlement  and  before 
Act  X  of  1859  a  right  of  occupancy  was  not  aoqaired 
by  a  raiyat  merely  by  holding  or  cultivating'  land  for  a 
period  of  twelve  yeu^  When  there  is  no  contract, 
and  the  statute  of  limitation  does  not  apply,  the  raiyat 
cannot,  by  occupying  and  cnltivating,  become  the 
proprietor  of  the  soil ;  neither  can  he,  by  occuff^lng 
with  the  consent  of  the  zamindar  and  paying  rent  for 
the  land  to  him,  become  entitled  to  the  proprietorship 
of  the  soil,  even  though  he  should  acquire  a  right  of 
occupancy  by  virtue  of  Act  X  of  1859.  Ishobb 
Ghobb  «.  Hills  •        .  W.  B^  F.  B.,  148 


68. 


Holding  for  twelve  years 


partly  before  andpartly  after  Bent  Act— ^«^ 
X of  1859,8, 6 —Raiyat.—  A  holding  for  twelve  years, 
whether  wholly  before  or  wholly  after,  or  partly  before 
and  partly  after,  the  passing  of  the  Bent  Act,  entitled 
a  raiyat  to  a  right  of  occupancy  under  s.  6,  Act 

X  of   1859.      THAKOOBAirBB  DOBSBB  V.  BlBHBflHUB 

Mookbbjbb 

[B.  Ij.  B.,  Sup.  Vol.,  202 :  8  W.  B.»  Aet  X,  28 

eo-     Suits  pending  at  time  Act 

came  into  f or oe— Bengal  Tenancy  Aet  (VIII  of 
18S5J,  ss.  20,  21— Suit  for  e^'eefment.S.  21  of  the 
Bengal  Tenancy  Act  applies  to  suits  pending  at  the 
time  the  Act  came  into  force,  viz,,  1st  November  1885, 
which  had  not  then  resulted  in  a  decree.  In  a 
suit  instituted  on  8th  October  1885  to  eject  the 
defendants  after  notice  to  quit  it  was  held  that, 
although  the  defendant  had  held  the  land  from 
which  it  was  sought  to  eject  him  for  less  than 
twelve  years,  and  therefore  would  not,  if  the  Bengal 
Bent  Act  VII  of  1869  had  been  applicable,  have 
acquired  a  right  of  occupancy,  yet  tlM  effect  of  sa.  20 
and  21  of  the  Bengal  Tenancy  Act  was  to  give  him  a 
right  of  occupancy*  and  therefore  he  could  not  be 
ejected.    JoGSSsuB  Das  r.  Aisaki  Kotbubto 

[I.  li.  H.,  14  Cale.,  66a 

61.  ■  Holding  under  purchaser  of 

permanent  transferable  interest  in  land — 
Re te rotation  of  rent — RelinqMishmenf* — Any  raiyat, 
holding  under  any  purchaser  of  a  permanent  transfer- 
able interest  in  land  can  acquire  a  right  of  occupancy 
if  he  fulfil  the  other  conditions  required  by  the  law  j 
and  the  mere  fact  that  a  certain  rent  is  reserred  year 
by  year  does  not  interfere  with  his  right  nnleM 
something  in  his  pottah  is  fatal  to  it.  But  the  right 
may  be  extinguished  by  a  relinquishment  of  the  buid. 
BnaHOONATH  SovAB  r.  Mokookd  Doss 

[26  W.  B.,  213 


62. 


Possession  for  tYP'enty  years 


under  mirasi  lesme—Aet  X  of  1869,  s,  6.— 
When  possession  for  twenty  years,  as  on  a  miraai 
lease,  is  found,  the  right  of  occupancy  is  inherent 
under  the  lease  and  under  s.  6,  Aet  X  of  1869. 

GOITBBB  KAKT  BAHBBJBB  «.  OOLUOK  CHI7VI>XB 

[4  W.  B.»  Act  X,  48 

68, Occupation  for  twelve  years 

under  lease  -Suit  for  abatement  of  retU.'-A. 
right  of  occupancy  may  be  acquired  by  a  raiyat  holing 
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lands  for  more  than  twelve  years  under  a  pottab^  and 
he  is  therefore  entitled  to  sne  for  abatement  of  rent. 
Sham  Lall  Sahoo  «.  Hadt  Bitnjaba 

[2  Hay*  622 

64. Ocoupatlon   by  virtue   of 

lease  for  term  of  years— -4c^  X  ofl8B9,  #.  6.— 
A  right  of  occupancy  could  not  be  acquired  by  occu- 
pation for  twelve  years  under  s.  6,  Act  X  of  1859, 
when  such  occupation  has  been  by  virtue  of  a  lease 
granting  a  term  of  years,  and  during  the  whole  or 
part  of  such  occupation  the  term  had  not  expired. 
HuBBisH  CHr2n>BB  KooKSOo  V.  Alexavdbb 

[Marsh.*  478 

66. Ocoizpation  under  lease  for 

fixed  term— ^c^  X  of  1859,  s.  6.—  While  land  is 
held  under  a  pottah  which  defines  the  period  for 
which  the  land  is  to  be  held,  no  right  of  occupancy 
can  accrue,  although  such  a  right  may  accrue  under 
s.  6  in  certain  cases.  Shadhoo  Jha  r.  Bhuowan 
Chundbb  Ofadhia 

[1  Ind.  Jur..  N.  8.,  76 :  6  W.  K.,  Act  X,  17 

66. '  Holding  on  after  expired 

farming  lease— ^<7^  XoJ  1859,  §,  6.— A  right  of 
occupancy  under  s.  6  of  Act  X  of  1859  could  not 
be  acquired  by  holding  under  a  farming  lease  which 
has  expired.    Qilmobb  v.  Sbbbicubt  Bhoomiok 

[W.  B.,  1884»  Act  X,  77 


67. 


Holding  under  customary 


♦  right— Farmer  of  revenue — Duration  of  tenancy 
how  reyuleUed,— The  principle  laid  down  in  Chocka- 
linga  JPillai  r.  Vythealinga  Pundaraeannady,  6 
Mad.,  I64t  is  that  where  a  tenancy  rests  on  contract 
only,  the  duration  of  the  tenancy  is  regulated  by  the 
terms  of  the  contract  expressed  or  implied,  and 
neither  the  Bent  Act  nor  the  Begulations  operate  to 
extend  its  duration.  That  decision  does  not  derogate 
from  any  castomary  right.  KBiSHirABAia  Pillai 
9.  Vabadabaja.  Vabadabaja  V,  Vbkbataohala 
Pillai        .  I.  Ii.  B.,  6  Mad^  846 


68. 


Holding  as  ijaradars  during 


lease — Contract  for  renewal  of  lease —  £e»y.  Act 

VIII  of  1869  and  Act  X  of  1859,  e.  6. -By  the 

terms  of  an  ijara  fl865)  the  defendants  were  entitled 

at  the  end  of  a  term  of  five  years  to  a  renewal  of 

their  lease  of  the  chur  land  in  dispute,  at  a  rent  to  bo 

fixed  according  t'>  the  measurement  of  the  land  to  be 

made  at  that  time  and  to  the  productive  powers  of 

the  land.    Three  years  after  the  expiration  of  the 

said  term  a  notice  was  served  on  the  defendants  to 

come  to  a  new  settlement  with  the  plaintiff,  and  in 

1874  the  plaintiff  sued  to  recover  possession.    The 

defendants  claimed  a  right  of  cccupancy  acquired 

under  Bengal  Act  V III  of  1 869  or  under  Act  X  of  1859. 

Seld  that  the  defendants'  holding  as  ijaradars  prior 

to  and  during  the  lease  of  1865  did  not  create  in  them 

a  right  of  occupancy,  and  that  the  plaintiff  had  a 

right  to  torn  the  ddendants  out  of  possession  at  the 

expiration  of  the  term  of  five  years,  except  so  far  as 

that  right  was  qualified  by  the  stipulation  for  a 

renewal;  that  the  defendants,  at  the  expiration  of 

that  lease,  had  an  equitable  right  to  a  renewal  not 

exceeding  five  yearf,  according  to  the  stipulations  in 


BiaHT  OP  OCCVTANCY- continued. 

1.  ACQUISITION  OP  niQRT-^oontinued. 

the  agreement ;  but  that  it  was  too  late  to  rely  upon 
their  title  to  a  renewal  which,  if  it  had  been  granted, 
would  now  have  expured.     Jabdibb,  Skihbbb  &  Co. 

V.  8 ABUT  SOONSABI  DEBI 

[L.  XL,  6  L  A.»  164:  3  C.  !•.  B.,  140 

69. Holding  on  payment  of  rent 

in  kind —6/ oosa«^a  tenure, —  A  bhauli  tenure  may 
be  a  goozasta  tenure ;  and  a  raiyat  who  pays  rent  in  kind 
and  is  in  possession  of,  or  cultivates,  land  for  a  period 
of  twelve  years,  has  a  right  of  occupancy  in  the  land 
so  held  or  cultivated  by  him  so  long  as  he  pays  the 
rent  in  kind  for  the  same.  Jutto  Moab  v,  Bas- 
huttbbKoobb  ,        .      15W.B.,47e 


70.  Holding  as  bhagdari  ten- 
ure—^e^  X  of  185y,  #.  6.- Ordinarily  a  holding 
under  a  bhagdari  tenure  {i,e„  upon  a  rent  consisting 
of  a  portion  of  the  produce)  would  establish  a  right 
of  occupancy  under  s.  6,  Act  X  of  lb69.     Hubbbhub 

MOOXBBJKB  V,  BiBBSBUB  BaBB&JBB 

[6  W.  B.,  Act  X,  17 


7L Holding  for  long  j^eriod— 

Payment  of  rent  to  one  of  tereral  proprietors — Act 
X  of  1869,  t.  6. — A  holding  for  twelve  years  under 
one  of  seveiul  pro,*rietors  gave  a  right  of  ocmpancy 
under  s.  6,  Act  X  of  1859,  provided  the  tenant 
had  pud  the  rent,  which  payment  he  may>  in  the 
absence  of  fraud,  make  to  an^  one  of  the  co-proprie- 
tors whom  he  chooses.    Mooktakbshbb  Dossbb  «. 

KOYLABH  CUUBDBB  MlTTBB  .      7  W.  B.,  483 


72. Holding  under  permissive 

possession— ^tfnya/  Itent  Act,  1869,  s,  6.— Mere 
possession  of  a  permissive  character  and  without  any 
right  cannot  confer  a  right  of  occupancy.  Muhub 
Ali  Kqan  v.  Ham.  Kuttun  Skik     21 W.  B.»  400 


78. 


Act  X  of  1869, 


«.  6.  —  During  the  plaintiff's  absence  on  imprisonment 
and  transportation,  the  defendant  took  possession  of 
land  which  previously  belonged  to  him  as  a  tenant 
and  the  landlord  allowed  the  defendant  to  hold  as  his 
tenant.  He  held  possession  for  more  than  twelve 
years.  Seld  under  s.  6,  Act  X  of  1859,  the  plaintiff 
acquired  a  right  of  occupancy  against  the  landlord. 

DOMUK  V.  SrDITBKOOLAH 

[1 B.  li.  B.,  B.  N.,  26: 10  W.  B.,  268 


74. 


Possession   as    intruder^ 


Sight  of  intruder  to  hold  house  of  absconding 
raiyat^ — Held  that  the  defendant,  having  failed  to 
prove  his  right  of  possession  to  th«'  house  of  an  abscond- 
mg  raijrat,  either  by  sale  or  mortgage,  was  an  in- 
truder upon  the  holding  of  such  raiyat,  and  did  not, 
by  making  additions  or  nlterations,  acquire  any  right 
against  the  zamindar  who  was  not  shown  to  have  as- 
sented to  such  additions  or  alterations.  Evbdhxbb 
V.  Zumab  Khan  .1  Agra»  9 


76. 


Possession  obtained  by 


ft9i,iid.^Act  X  of  1839,  s.  6.— Possession  obtained 
and  continued  by  fraud  was  not  poisession  within 
the  meaning  of  Act  X  of  1859,  a  6,  so  as  to  give 
a  right  of  occnpancy.  JBhoobuhjot  Achabjbb  «. 
Bax  Nabaik  Chowdhbt     .  9W.  R.,  440 
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BIGHT  OF  OCCUTANCY-continued, 
1.  ACQUISITION  OF  ^IQUT—eofUinued. 

76. Possession  and  pajrment  of 

rent  to  party  without  title— -4c^  JC  of  1859, 
9.  6, — The  mere  fact  that  the  person  to  whom  he  for 
lome  years  paid  rent  had  no  title  could  not  prevent 
hiB  counting  those  years  towards  a  right  of  occupancy 
under  Act  X  of  1859.  Ambeb  Hobsbin  r.  Sheo 
Stihae 19W.  R.,  838 


77. 


C  coupying  and  cultivating 


land  under  person  without  title— JV'a/«re  of 
raiyaVs  right.— K  raiyat  occupying  and  cultivating 
land  for  more  than  twelve  years  under  a  landlord  who 
has  DO  title  to  the  land,  nevertheless  acqnires  a  right 
of  occupancy.  The  right  is  not  one  conferred  by  any 
lessor.  It  is  a  right  whicb,  by  virtue  of  the  law, 
grows  up  in  the  raiyat  from  the  mere  circumstance 
of  cultivating  the  land  for  twelve  years  or  upwards 
and  paying  rent  due  thereon.  Zoolfun  Bibbb  r. 
Radhica  Prosonno  Chundbti 

[L  Ii.  R,  3  Calo.,  660  : 1  C.  I<.  B.,  388 

73,  , Necessity    of     continuous 

possession. — To  enable  a  tenant  to  acquire  a  right 
of  occupancy,  the  twelve  years'  possession  must  be 
continuous.     Dbbia  v.  Bb»  Lal  3  N.  W.,  60 


79. 


Possession  under  lease  con- 


taining proviso  for  re-entry— JSeji^.  Act  VIII 
of  Ibdy,  8.  7 — Siipulaiion  to  negative  right, — 
Where  a  lease  contained  a  provision  to  the  ^ect  that 
at  the  expiration  of  the  term  the  landlord  should  be 
at  liberty  to  enter  into  a  settlcmcmt  with  any  one  he 
pleased,  and  so  put  an  end  to  the  lessee's  tenure,  and 
the  landlord  notwit^istandiug  allowed  the  tenant  to 
c<  ntinue  his  occupation,  paying  rent  as  before,— 
-^eld  that,  under  the  circumstances,  there  was  no- 
thing in  the  stipulation  itself  which  operated  to 
negative  or  destroy  the  tenant's  right  of  occupancy. 
Ebadutooilah  «.  Mahombd  Ali     26  W.  B.,  114 

80. Beng.Act  VIII 

of  1669,  9,  6 — affect  of  euoh  provi9o  on  acqui9i- 
Hon  of  right, — The  mere  fact  of  a  lease  being  granted 
for  a  particular  term,  even  where  there  is  an  express 
provision  for  re-entry  by  the  lessor,  does  not  prevent 
the  accrual  of  an  occupancy  right  under  s.  6  of 
Bengal  Act  V HI  of  1869  to  a  raiyat  who  continuously 
occupies  for  more  than  twelve  years,  nor  is  a  right  of 
occupancy  already  acquired  destroyed  by  a  grant  of 
such  lease.  Mushtab  Bahadus  v.  Bbojbaj  Sikoh 
Chowdhby  .  9  C.  li.  R,  143 

81 


—  Computation  of  time  neces- 
sary for  right— P«rt6e2  during  tchich  land  i «  ^eld 
under  lease, — Ordinarily  the  period  during  which 
lands  are  held  under  a  pottah  cr  lease  is  not  to  be  ex- 
cluded frc  m  the  computation  of  the  time  necessary 
to  give  to  the  rni^at  a  right  of  occupancy.  Hooba 
Khan  r.  MuvsuB  Ali  .       dN.  W.^S? 


82. 


jy.-  TV.  p.  Hent 


Act  (XV 11 1  of  1873),  9,  8— Holding  under  a  leaee 
— Deduction  of  time  lease  was  running. —  In  a  suit  in 
which  the  matter  in  dispute  was  whether  the  plain- 
tiff was  entitled  to  eject  the  defendants  from  their 
holding  on  the  ground  of  their  not  holding  aright  of 
occupancy,  and  having  retained  possessioD  of  the 


BIGHT  OF  OCCUTATSCY— continued. 

'  1.  ACQUISITION  OF  HlQRT^comiinned. 

holding  wrongfully  after  the  expiry  of  the  temiB  of 
a  lease  granted  to  their  father,  the  lower  Coarti 
were  bound  at  the  time  of  deciding  the  case  by  thf  pit)- 
visions  of  s.  8  of  the  N.-W.  P.  Rent  Act,  and  sbauld 
have  excluded  from  the  calculatiou  of  the  perioi 
necessary  for  acquiring  a  right  of  occnpancjr  tbt' 
term  of  the  lease  under  which  the  occupancy  com* 
menced.  Hadhafabshad  Singh  r.  Haxvuka9i» 
Ojha 7ir.W..818 

83.  — —  Jotedari  rig^i 

under  expired  ijara — Act  X  of  1859,  9S,  6  nnd?-- 
Exprees  stipulation.-  Per  Mitteb,  J.— The  expi- 
ration of  the  lease  of  the  ijaradar  under  wbom  the 
raiyat's  possession  under  jotedari  right  crmmeoced 
cannot  affect  the  application  of  s.  6  of  Act  X  of  l^s>^ 
A  tacit  understanding  that4he  ijaradar  should  gir^ 
up  possession  on  the  ezpir\  of  his  lease  is  not  tf 
express  stipulation  within  the  meaning  of  >•  ?' 
Queere — Whether  such  an  underatanding  b^tweea 
the  zamindar's  predecessors  and  the  ijaradar  csn  tSfd 
the  raiyat.  Golau  Panja  r.  Hubbish  Chfvpk* 
Ghobb 17W.B.,6M 

84. Cultifkiiing  r8'>«J 

under  several  leases,  each  for  a  epeeifie  term—Af* 
Xef  1859,  9S,  6  and7—3eng.  Act  VIII  of  l^> 
99,  6  and  7, — A  raiyat  who  has  held  or  cultivated* 
piece  of  land  continuously  for  more  than  twelve  yfsfi- 
but  under  several  written  leases  or  pottahs,  etch  ff* 
specific  term  of  years,  is  entitled  to  cUim  a  ^^* 
of  occupancy  iu  that  land,  unless  there  is  iuthepottv 
an  express  stipulation  contrary  thereto.    ShW  Pbo- 

KA8H  MiSBEB  V,  BAK  SAHOY  SllTGH  ^ 

[8  B.  L.  K.,  P.  B.,  166 :  17  W.  B*  « 

EHAJXTBAirNISSA  BSGUK  r.  AHITXP  BBZA 

[8  B.  Ii.  B.,  166  note :  11 W.  B,  » 
Xabain  Snrau  «.  Mdksub  Uaoot  ,^. 

Contra,  Damvkitlla  Sibkab  r.  Makvpi  N**^jl, 
[3  B.  I..  B.,  A.  C,  178: 11  W.B.,65* 

KbBUL  MAHTOK  r.  SlTKNOO 


86. 


[6W.B.,ActX.8<^ 

Bengal  Re^t  A^l 


fX  of  1859),  98.  6  and  7'-Ben^al  Bent  i^ 
(Beng.  Act  VIII  of  1869),  «.  €  and  7-M9t 
iajiri  lea9e — Cultirating  pos9es8ion—Onn'  f^ 
ftawdt.— Under  Bengal  Act  VIII  of  1869.  sa  ti  wd  o 
as  well  as  previously  under  the  similar  ss.  6  and  7w 
the  Bent  Act  (X  of  1869),  a  raiyat  paying  rent  for,  aa^ 
cultivating,  land  continuously  for  a  penod  of  tvel|^ 
years  had  a  ri^ht  of  occupancy,  whether  b«  o^^^ 
under  a  pottah  or  not.  In  reference  to  this>  it  ^ 
h^ld  that  a  lessee  of  laud  continuously  in  ciUtiviw 
possession  for  a  period  of  twelve  yean,  nnder  lev^ 
written  lea«es  or  pottahs  which  were  for  spMi** 
terms  of  yearii.  but  in  which  there  waa  no  eil** 
stipulation  for  the  landlcvd's  reentry  on  their tf- 
piration,  had  a  right  of  occupancy.  The  mf^^^' 
ence  of  a  term  in  a  lease  was  not  an  "expn* 
stipulation"  to  the  contrary,  within  the  mea^ 
of  B.  7,  so  as  to  exclude  the  right  of  oocupasey.  ^ 
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BIOHT  OF  OCCUTANCY—confinued. 

1.  ACQUISITIOIT  OF  BIGHT— cc«4iiiii«d. 

deeiftioA  of  the  Fall  Bench  in  Sieo  Prolcath  Mister  v. 
Bam  Sahai  Sin^h,  8  B,  L*  £.,  165,  approved  and 
held  applicable.  In  a  suit  for  the  recovery  of 
po88Ctsiou»  with  misnc  profits/of  landj  brought  by  a 
lesior  agaiust  tho  tenant  holding  over>  the  defence 
was,  as  to  part  of  the  land,  that  the  tenant  had 
a  right  of  occupancy,  his  cultivating  possession  having 
lasted  for  more  than  twelve  years.  The  right  was 
established,  but  the  burden  of  proving  to  which  part 
of  the  laud  it  attached  was  upon  the  tenant,  and  for 
prcof  as  to  this  the  suit  was  remanded.     Chahdba- 

BATI  KOBRI  r.  HABBIVGTOK 

[L  It.  B.,  18  Calo.»  849 
li.  B.,  18  I.  A.,  27 


86. 


Sol  ding     under 


leatet—Act  X  of  1659,  9,  S—Beng.  Act  Fill  of 
1869*  a.  6—Cnitivating  ratva/.— From  1824  to  1882 
the  defendant  held  certain  lands  as  cultivator ;  from 
that  year. to  1889  he  obtained  a  lease  from  the  zamin- 
dar  of  the  village  in  which  the  lands  were  situate ; 
from  1889  to  1848  he  continued  to  hold  these  lands  as 
cultivator ;  from  that  time  to  1862  he  again  obtained 
a  lease  of  the  village,  retaining  these  lands  in  his  own 
cultivation  ;  and  after  the  expiry  of  the  lease  he  con- 
tinued to  cultivate  the  lands.  In  a  suit  by  the 
zamindar  for  possession,  on  the  ground  that  the 
defendant  was  holding  over  after  the  expiry  of 
his  lease, — Seld  that  the  defendant  had  acquired  a 
right  of  occupancy  under  s.  6,  Act  X  of  1869.     Mir« 

XAHDI  LAL  DtJBBI  0.  CbOWDY 

[8  B.  Ii.  B.,  Ap.,  85 

S.  C.  MoKooiTDY  LalIi  DooBBr  0 .  Cbowdt 

[17  W.  B..  274 


87. 


Act  X  of  1959, 


t,  6—  Setting  aside  pottah  as  toid.^  Even  if  a 
raiyat's  pottah  be  declared  by  a  Court  to  be  null  and 
Toid,  his  title  to  the  occupancy  right  laid  down  in  s.  6, 
Act  X  of  1859,  WHS  not  afPected,  provided  he  had  held 
or  cultivated  continuously  for  a  period  of  twelve 
years.    Shib  Nath  Boy  r.  Watsov  &  Co. 

[8  W.  B,  874 


88. 


Occupation    or 


cultivation  by  trespasser. — Occupation  as  a  trespas* 
ser,  or  cultivation  by  a  trespasser,  could  not  confer  a 
right  under  Act  X  of  1869,  and  could  not  be  taken  into 
account  in  considering  whether  such  trespasser  had 
occupied  as  a  rai^at  for  twelve  years.  Pbbb  Bux 
V.  Mbabjav  W.  B.,  F.  B.9  146 

GhoSAX  HtDEB  V,  tOOBHO  CHrNDBB  BOY 

[8  W.  B.,  Act  X,  147 

89.    — Confiscation  of 

tamindar's  rights — Interruption  of  growth  of  right, 
--Confiscation  of  the  zamindar's  rights,  under  i^ct 
XXV  of  1867,  will  not  operate  to  interrupt  the 
growth  of  a  right  of  occupancy  claimed  bv  a  tenant. 
Sbbobaj  Sisoh  e.  Lboob  .  8  Agra,  288 

90, Interrvpticn  of 

possession  during  aequisiticn  of  right, — In  a  suit 
by  a  zamindar  for  ejectment,  where  the  miyat  pleads 
continuous  occupancy  for  twelve  years,  and  it  is 
found  that  the  raiyat  was  evicted  during  that  period 


BIOHT  OF  OCCUPANCY— coii/iii««rf. 

1.  ACQUISITION  OF  BIGHT— con^wii^rf. 

but  got  back  into  possession,  if  the  eviction  were 
wrongful,  it  would  not  be  snch  an  interruption  of 
possession  as  would  prevent  the  raiyat  frt  m  acquiring 
aright  of  occupancv.  Hut  it  would  lie  with  the  raiyat 
to  show  that  the  eviction  was  wrongful.  Mahombd 
Gazbb  Chowdhby  v.  Koob  Maboubd 

[24  W.  R,  824 

He  versing  decision  of  BiBOn,  <f.,  in  S.  C. 

[24  W.  B.,  824  note 


91. 


Application  for 


ejectment.  Time  when  pending — Act  X  of  1859,  s,  25, 
— An  application  under  s.  26,  Act  X  of  I*'  69,  for  the 
assistAnce  of  the  O.Uector  in  ejecting  a  raiyat  was  not 
of  the  nature  of  a  suit,  so  as  to  cause  a  term  of 
occupancy  to  cease  to  run ;  and  if  the  raiyat,  in  spite 
of  the  zamindar's  efforts  to  eject  him,  nevertheless  con- 
tinued in  cultivatory  possession  and  paid  rent,  he 
wa^  entitled  to  count  the  time  towards  the  twelve 
years  required  to  found  a  right  of  occupancy. 
Mahombd  Shah  v.  Uboub  Hosbbiit  .  6  N.  w .,  161 

92.  .        -.  .    .  Exclusion  of  pe- 

riod when  tenure  is  in  dispute, — In  computing  the 
period  of  twelve  years'  holding  which  creates  a  right 
of  occupancy,  all  such  time  duriag  which  the  land  was 
subject  to  litigation  should  be  excluded.  Kaipaij 
UiSGtK  V,  Bah  Nabaik  .2  Agra,  98 


98 


Act  X  of  1859, 


s,  6 — Change  of  farmers, —  a  right  of  cccupancy 
under  s.  6,  Act  X  of  1869,  was  not  affected  by  a  mere 
change  in  the  farmers.  Shbo  CntrBN  .Singh  «.  Goba 
Chand  0H03B    .  .  8  W.  B.,  Act  X,  126 


94. 


Continuous  occupor 


tion— Alluvial  land^-N.-W.  H,  Rent  Act,  XFIII 
of  1873,  s.  8— Occupancv 'tenant,— A  tenant  who 
has  occupied  or  cultivated  alluvial  land,  whenever 
such  land  was  capable  of  occupitionor  cultivation, 
for  twelve  years,  acquires  by  such  occupation  or 
cultivation  a  right  of  occupancy  in  such  land. 
Laohvak  Pbasas  V  Bal  Singh 

[I.  Ii.  B,  4  AIL,  167 


96. 


Custom  of  dis' 


trict-  Utbandi  tenures — Sfect  of  nou'paymeut  of 
rent  for  time  when  land  not  culturable.^  Wh^re  by 
the  custom  of  a  particular  locality  rent  was  not  pay- 
able when  the  land  was  not  cnlturable,  and  the  raiyat 
paid  rent  only  for  the  period  that  he  could  cultivate, 
he  would  still  come  within  the  meaning  of  the  pmvi* 
sion  of  the  law  which  declares  that  a  raiyat  who  holds 
or  occupies  land  for  a  period  of  twelve  years  has  a 
right  to  occupy  the  .land  so  long  as  he  pays  the  rentr 
due  thereupon.    Pbbxanitnd  Ghosb  v.  ShoobbiT* 

DBOKATH  BOT     .  .   20  W.  B,  829 


9o. 


Bengal  Tenaneg 


Act,  s.  180—"  Utbandi  *'  holding, —Cnao  in  which 
the  question  as  to  what  is  an  utbandi  tenure  is 
discussed.  Where  the  plaintiff,  who  had  been  dis- 
possessed from  certain  land,  claimed  a  right  of  occu* 
pancy  in  such  land  on  the  ground  that  he  had  held  it 
for  twelve  years  continuously,— JTie/d  that,  if  the  land 
formed  a  separate  holding  which  ho  had  from  time  to 
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1.  ACQUISITION  OF  BIGHT— ^M/mMiT. 

time  cnlti\*»ted  on  the  nUnodi  system  dariog  a  pe- 
riod which  had  covered  more  than  twelve  vears  cxilta- 
Tation  at  various  times  and  under  aepante  agree- 
ments on-  each  occasion  (snch  periods  not  being 
coutinnous  although  of  the  same  piece  of  land) 
woold  not  confer  a  right  of  occupancy  on  the  gioond 
that  the  flnt  of  such  periods  commenced  more  than 
twelve  years  before  the  alle^  disposses^on.    Bnn 

If  AI>HCB  CHVCKBBBUTTr  r.  BHUBrN  MoHnr  BiBWAS 

[I.  I«.  &,  17  Cale^  383 


S7. 


SmecetBim  area- 


jMi«<« — Act  X  of  1S59»  «.  €—Ocrmp<imry  by  imMerti- 
•«««. — Under  s.  0,  Act  X  of  1859,  it  is  only  when 
occupancy  is  inherited  that  the  occupancy  of  the 
predecessor  is  considered  as  the  occupancy  of  the 
tenant  in  possession.  Watsox  A  Co.  r.  SHrarr 
SoonsuRXE  Dbbla    ...       7  W.  B.,  395 

Khisodb  Chtvdbb  Bot  r.  Gokdob 

[23W.B^a87 

98. .     —  -      Smtcessime  oecw 

p9uU — Jet  Xof  1859,  #-  S  —  Occvpamcif  hjr  imimi^ 
<i«r«. — A  holding  by  a  raiyat  and  his  father  before 
him  for  many  years  coitstituUs  a  right  of  occupancy 
which  will  prevent  ejectment  by  the  lamindar  exeept 
in  due  coarse  of  law.  Xiv  Chabd  Bokooah  r. 
HOOBABBB  MirNDUL  .8  W.  B^  127 


>  Oecmpamcy  ly  !■• 

keritanee—Oecupaiiom  by  raiyat  a*  walik—Remi 
Act  (Bfg^  Act  VIII  of  1S69/,  *.  6.— It  is  only  the 
holding  of  the  father  or  ether  persoa  from  whom 
a  laiyat  inherits  that  can  be  deemed  to  be  the  holding 
of  the  raiyat  within  the  meaning  of  a  6  of  the  Bent 
Act.  Occu!«tion  by  the  predecessor  in  title  is  not 
such  an  occupation  as  will  create  in  the  bolder  of  land 
any  right  of  occupancy.  Kor  can  the  period  during 
which  the  occupant  of  land  is  in  possession  as  malik 
be  included  in  considering  whether  he  has  acquired  a 
right  of  occupancy ;  snch  a  right  must  be  acquired 
against  some  body,  and  cannot  be  acquired  by  a  man 
against  himself.  Lai;  F  ahadoob  Sikor  r.  Sola  bo 
[I.  I^  R^  10  Calc,  45: 12  a  K  R.,  538 

100." Occnpamcy  &f  ta- 

keritamce — iimcee*»io»  to  cccupamc¥  rig  it — Acqmiti' 
Hon  o^  rigit  bif  comtimmimg  koldinp. — Where  Uie 
plaintiff  succeeded  to  his  nude's  holding,  wh.>  had 
a  right  of  occupancy,  and  the  xamindar  permitted 
him  for  about  six  years  to  hold  the  imd  withont  any 
new  arrangement, — Meld  that  he  was  entitled  to 
recover  the  land  as  against  the  xamindar,  his  occupa- 
tion being  presumed  to  have  been  rcgardc>d  as  a 
continuation  of  the  right  of  occupancy  already  ac- 
quired.   BkUBHOOKUB  r.  Bktbow  Dttt 

[8  Agra,  240 


lOL 


Baiffat  succeed' 


ing  by  iuheritauce,  thongk  mot  entitled — Permiseire 
kMtmg  for  tvrelre  years* — Where  the  plaintiff,  a 
i^yat,  was  allowed  to  succeed  to  the  holding  of  his 
uncle,  who  had  a  riitht  of  occupancy,  and  was  allowed 
by  the  lamindsr  to  continue  in  the  ht^ldlng  for  eleven 
yevs^ — Held  that,  though  the  plaintiff  was  not 
strictly  entitled  to  succeed  by  right  of  inheritanco* 


I 


SIGHT  OP  OCCUBikHCY'HiomHmmed, 

1.  ACQUISITIOK  OF  BIGHT— «oa<tMaL 

yet  he-BTOst  be  taken  to  hare  succeeded  to  the  boI&^ 
by  the  consent  of  the  asmfndsr,  and  to  bave  acqnire^i 
a  ri^ht  of  occupancy.    HrEBBX-oov-msA  «.  Bbooiu 

[6ir.W..88 

102.  Oecmpnncyh 

pmrchase  or  t^nsfer, — ^Unless  the  tenant  hol<i  s 

tnssferable  tenure,  the  asle  by  him  of  his  joie  to 

another  party,  without  the  consent  of  his  landM 

does  not  transfer  to  the  puxchaaer  any  right  of  oc<s- 

pancy  which  the  lattor  may  have  posse sicd,  or  aslJt 

the  present  occupant  to  plead  that  the  period  of  kis 

own  possession,  joined  to  that  of  the  former  tensat, 

giTcs  him  a  presumptive  right  of  occapancy.    ^^' 

SOB  A  Co.  r.  Shubut  Soovdubbb  Dbbia     __ 

17W.B^885 

103.  Tmnsftr  ojief 

mre  by  eomsent — CMi/ifi«ov#^«sfe«sto«. — Where  thf 
Bsmindsr  coooents  to  the  traasfer  of  a  tenure  fnn 
one  raiyat  to  another,  the  possesmn  of  both  nitft  be 

considered  to  be  eontinnous,  and  the  right  of  oea- 
pancy  to  date  from  the  time  of  the  fint  boWff. 
fiUBO  Chvssbb  Goho  r.  Dm  ^^ 

[6W.BL,ActX55 

104.  Xseeipt  sjf^ 

by  xamindar — Pnrcksuer  from  temani* — ^A 


inaar — jfmrema 
does  not,  by  the  mere  receipt  of  rent  from  a  par- 
chaser  from  the  tenant  havii^  a  right  of  occnpsB^' 
8ancti..n  the  sale  to  the  ypaxtSuiBt  so  aa  to  give  bB 
a  right  of  occupancy.  Oavb  Uak  Si^^Ji* 
Bavbswab Bhuiok     .         .  6B.Ii.B^Ap^w 

105. Trnnsfrfff 

riyki—Possessi^zn  of  trmmsftmr- AH  X  of  t^- 
#.  6, — The  possession  of  the  rcndor  eoald  ^  ^ 
added  to  tiie  rosaesaioin  of  the  purehasen  ^  **  ^■ 


give  the  latter  a  right  of  oeeupmiey  under  a  6  Atf 
X  of  1859.  Htdbb  Bubbh  a.  BsvBiiniBO  Dg 
CowAB       18B.i:iLR.,276note:17W.B,l7V 

Tabapbabad   Bot    r,   Subjocabto    acbaVSI 

Crowdhby  ^ 

[13  BL  K  &,  281  nolo:  15  W.B..!^ 

lOe. Bemy^  Ad  Till 

<fl8S9,s.  6— Joint  and  afterwards  soU  po9tf»n» 


— The  continuous  possession  for  twdve  ycsn 


irkicb 


is  the  subject  of  s.  6  of  the  rent  law  of  I86J  ^^^ 
a  possesBon  under  one  and  the  same  right  rUs  r^ 
may  be  in  its  inoeptioa  joint  with  other  p«*"'  *t 
by  the  death  of  co-sharers  ultimatdy  becoae ft<^ 
right  with<^ut  its  eootinuoos  nature* bein^r  *^^^ 
FoBBBs  r.  Bam  LaUi  Biswas       .     22  W.  ^  ^ 

107. ^^-^"^^Jj 

of  1869,  s.6.-AnndB  jointly  obtained  a  pt^  * 


a  piece  of  land  firom  the  tswindsr  for  a  peiioii  of  ^ 
years.  Afterwards  A  ahme  obtained  s  P^^ 
antUier  period  of  five  yean.  Upon  the  tsAej  o^  ^ 
I  eriod,  A  held  on  for  two  years  longer,  wM  ^ 
dispossessed  by  the  laimiidsr.  In  a  sait  by  •^  . 
recovery  of  posseauon  on  the  ground  thftt  ke  >^ 
acquired  a  i^ht  of  occupancy.— J7cM  tM  kt^  "sO^ 
acquired  a  right  of  oocupaBcy.  Maboxib  Cs^^^ 
a.  BA]IPBASA]>  Bha0at  .«    ^ 

[8  B.  I..  B«  338:  29  W.  &.  62^^ 


(    7901    ) 


DIGEST  OF  CASES. 


(    7902    ) 


BIGHT  OF  OCCVTANCY'-eoniinMed. 

1.  ACQUISITION  OF  BIGHT— <TOfi/tiiii0<;. 


108. 


y.'  W,  p.  lEieni 


Ad  (XII  of  1881  J,  9*  9 — SuceeMiion  to  occupancy 
tenani — Onus  of  proof-  Collateral— : Sharer  in 
cultitaiion.— Where  9k  collateral  relative  claims  to  be 
entitled  to  succeed  to  an  occnpancy  holding  on  the 
death  of  the  occnpancy  tenant  withont  direct  heirs> 
it  is  incumbent  on  hiiu  to  prove  both  that  he  is  the 
heir  according  to  the  law  to  which  he  is  8ul)ject  and 
also  that  he  shared  in  the  cultivation  of  the  occupancy 
holding  during  the  lifetime  of  the  deceased  occupancy 
tenant.  But  non  eequitur  that,  if  there  is  a  more 
remote  collateral  who  was  a  sharer  in  the  cultivation 
of  the  occupancy  holding,  he  is  entitled  to  succeed  in 
preference  to  a  nearer  collateral  who  did  not  so  share 
in  the  cultivation.  Badri  Dae  v.  Debt  Dae,  Weekly 
Notee,  All.  (IbSbJ,  p.  200,  referred  to.  Shaneab 
Lal  r.  Daup  Sibgh  .        .    L  Ij.  R,  17  All.,  88 

109. Agreement  re» 

etrivtxng  r*ght  of  occupancy — Bengal  Tenancy  Act 
(Vni  of  lbS6J,  e.  178,  Applicability  of,  to  euite 
pending  when  Act  came  into  force, — S.  178  of  the 
Bengal  Tenancy  Act  (YlII  of  18  5)  has  no  applica- 
tion to  suits  instituted  before  the  date  on  which  that 
Act  came  into  force.  So  where  a  landlord  sued  to 
eject  a  tenant  who  had  executed  a  solenamah  agreeing 
to  hold  the  land  in  suit  for  a  spccfied  period  at  a 
specified  rent,  and  providing  that  the  landlord  was  to 
be  at  liberty  to  ent«  r  (Hi  the  lands  at  the  expiry  of 
the  period,  and  the  suit  was  instituted  on  the  6th 
'October  18b 5,  and  where  it  was  found  that  at  the 
date  of  the  soUnamah  the  tenant  h;id  acquired  a 
right  of  occupancy  with  respect  to  the  lands  iu  suit, — 
JEL»ld  that  the  tenant  was  not  entitled  to  the  benefits 
conferied  by  s.  178,  cl.  1.  sub-cl.  (o;,  of  the  Bengal 
Tenancy  Act,  bnt  was  liable  to  be  ejected.  MoussH- 

WAB  PBB8BAD  KaBAIB  blBOH  «.  SHBOBABAK  M  AHTO. 
MOBSBHWAB   VBB&UAI)  KABAIN  SllTOH   r.  DUBSITK 

Baut  .  .    I.  L.  B.,  14  Calc,  621 

110. Furchate      by 

tenant  of  fractional  share  of  proprietary  interest, 
Sfftct  off  on  acquisition  q/'  riyht  of  occupancy — 
Beng.  Act  VI 11  of  1869,  s,  6.— A  tenant,  who  had 
ccmmenccd  to  occupy  his  holding  on  the  13th  April 
187 1>  acquired  by  purchase  in  the  year  1878  a  frac- 
tional bharu  of  the  proprietary  interest,  and  continued 
to  (ccup^  the  holding  as  raiyat  till  the  18th  Hay 
1885,  when  he  was  dispossessed.  On  the  80th  March 
18b6  he  instituted  a  suit  to  recover  possession,  alleg- 
ing that  he  had  acquired  a  right  of  occupancy.  It 
was  cou tended  that,  owing  to  the  purchase  of  the 
share  of  the  proprietary  interest,  he  could  not  have 
acquired  such  right.  Held  that  under  Hengal  Act 
VIII  of  1869  there  was  m^thing  to  prevent  such  right 
being  acquired  by  the  plaintifif  if  after  his  purchase 
he  continued  to  h(  Id  the  land  as  a  raiyat  and  if  the 
relation  of  landlord  and  tenant  existed  between  him- 
self on  the  one  hand  and  the  proprietors  on  the 
other,  and  if  the  period  for  which  he  eo  held  extended 
for  twelve  years  from  the  date  of  the  commencement 
of  his  holding.  GuB  BVXBH  BoT  alias  GVB  BUBSH 
Sm&Hr.  JxoLAL  Hot     .    I.  L.  B.»  16  Calo.,  127 

See  MA8X1K  r.  Bha&abati  Babkaitta 

[L  lu  B.,  18  Cala,  121 


BIOHT  OF  OOOVTAXfCY'-eonlinued. 
1.  ACQUISITION  OF  BlOKT-^oncluded. 

111.  Bengal  l^enaney 

Act  (VIII  ofl886J,  s.  6,  els,  25  and  178^  Defini- 
tion of  raiyati  holding  —  Lessees  who  are  not 
raiyati  within  the  Act — Zufi'peshgi  lease — Stipw 
lation  contrary  to  right  to  acquire  occupancy  rights 
—Act  X  of  1859,  s.  7.— A  tenant,  holding  under  a 
lease  assigned  to  him  in  1890  by  the  original  lessee 
who  since  1867  had  continuously  occupied  the  land 
under  successive  leases,  claimed,  in  virtue  of  the 
occupancy  for  more  than  twelve  years,  to  be  a  raiyat 
within  the  Bengal  Tenancy  Act,  1885,  either  wiUi 
occupancy  or  with  non-occupancy 'rights.  Seld  that 
this  tenant's  holding  was  excluded  from  the  operation 
of  that  Act  by  the  effect  of  s.  -6,  sub-s.  6,  on 
account  of  the  extent  of  the  area  of  the  land  leased, 
which  WHS  moi  e  than  one  hundred  standard  bighas. 
A  znr-i-pcshgi  lease  is  not  a  mere  contract  for  the 
cultivation  of  the  land  at  a  rent,  but  is  a  security  to 
thfi  tenant  for  hb  money  advanced.  Two  of  the 
leases  were  xur-i-peahgi,  or  made  on  money  ad* 
vanced  by  the  lessee  to  the  lessor.  The  tenant's 
possession  in  this  case  was,  in  part  at  least,  that  of  a 
creditor  operating  payment  to  himself,  and  was  no 
foundation  for  a  claim  for  cccupancy  rights.  As  to 
the  efifect  of  written  stipulations  contrary  to  the 
latter,  s.  7  of  the  Bengal  Bent  Law,  Act  X  of  1859> 
is  superseded,  if  not  wholly  repealed,  by  s.  178  of  the 
Bengal  Tenancy  Act,  1885.  BsiraAL  Ikdioo  Co.  «. 
HoaBOBTJBDAS     .        .    1. 1<.  B.,  24  Calo.,  272 

[Ii.  B.,  23  L  A.,  158 
1  O.  W.  N..  88 

See  Bav  Khblawak  SiiraH  c.  Saicbhoo  Bot 

[2  C.  W.  N.,  768 


112. 


FreBumption  that  right  of 


occupancy  exists. — The  mere  fact  of  plaintiff 
suing  lor  enhancement  implies  the  tenant's  ri^^ht  of 
occupancy,  fcr  a  tenant-at-will  may  be  ejected  if  he 
refuses  to  pay  such  rent  as  the  landlord  demands. 
Tabbamoitbb  Dobbbb  v.  Bibbbssub  Mozooxdab 

[1 W.  B.,  86 


118. 


Effect    of  acquisition    of 


right—Eight  to  hold  at  fixed  rates,— Aright  to 
hold  at  fixed  rates  does  not  necessarily  follow  a  right 
of  occupancy.  Bamnabaiit  SiNOff  v,  Uubonath 
Bot  W.  B.,  1864,  Act  X,  92 


114. 


Interest  in  land 


— Proprietorship  of  the  soil. — A  raiyat  having  a 
mere  right  of  occupancy,  and  not  a  right  to  hold  at 
a  fixed  rate  of  rent,  has  not  such  an  interest  in  the 
land  as  gives  him  a  right  to  a  share  of  the  rent.  He 
has  amply  a  right  to  occupy  the  land  in  preference 
to  any  other  tenant,  so  long  as  he  pays  a  fair  and 
equitable  rent.  A  J  udge  cannot  fix  the  term  in  suits 
by  a  landlord  for  rent  or  for  kabuliats,  as  can  be 
done  in  a  suit  by  a  raiyat  having  a  right  of  occupancy 
for  the  delivery  of  a  pottah.  Hills  v,  Ishobb 
Ghosb         ....    W.  B.,  F.  B.»  181 

2.  LOSS  OB  FOBVEITUBE  OF  BIOHT. 


115. 


Statutory  right.  Effect  on. 


of  repeal  of  Act  which   gives    it— Bengal 


(    7908    ) 


DIGEST  OF  CASES. 


(    7904    ) 


BIOHT  OP  OCCUTANCY'-continued. 

2.  LOSS  OR  FORFEITURE  OF  RIGHT 
— continued. 

Tenancy  Act  (VUI  of  J8S5),  *.  i9.— Where  a 
right  of  occupancy  had  been  acquired  under  the  old 
Tenancy  Act  (VIII  of  18'i9),  which  is  repealed  by 
the  Bengal  Tenancy  Act  (VIII  of  Ib^b),-^  Htld 
that,  apart  from  the  provisions  of  s.  19  of  the  latter 
Act,  such  right  of  occupancy  was  not  forfeited  by 
the  repeal,  there  being  nothing  in  the  new  enactment 
'  to  deprive  any  person  of  a  statutory  right  which  had 
been  actually  acquired.  HrsBT  XHjbl  c.  KufiSiNQH 
Lal     .  .    L  li.  B.,  21  Calc,  128 

118. Xiffeot  upon  acquisition  of 

right  of  occupancy  of  raiyat  being  jointly 
interested  in  land  of  ijaradar-j9en.9aZ 
Tennncy  Jet  (Vlll  of  1886),  ^9.  22,  subs,  (3J, 
— Both  undtT  s.  22,  sub-s.  (3),  of  the  Bengal 
Tenancy  Act  {VIII  of  I'^So)  and  under  the  previous 
law,  .a  person  jointly  iutcrested^iu  land  as  i jaradar 
does  not  thereby  Use  his  occupancy-rights,  and.  ^ 
fortiori  his  entire  rights  as  a  tenant,  in  land  held 
and  cultivated  by  him  as  a  raiyat.  Gur  Bnkah 
Roy  V.  JeolaLBoy,  J.  L.  B.y  16  Calc,  127,  referred 
to.    MASByK  V,  Bhagabati  Babmakta 

[L  li.  B.,  18  Calc.  121 

117. Sub-letting,  Effect  of— 5»>A/ 

of  sub'Iessee  of  occupancy  raiyat. — A  raiyat  with  a 
right  of  occupancy  dors  not,  by  sub-letting  his  land, 
lose  his  right ;  but  '.the  sub-lessee  thereby  gains  no 
right.  Ealeb  Kibhobe  Chattbbjbe  v.  Ram  Chubn 
Shah SW.B.,  844 

J  AMIS  GAZI  V,  GOKBYE  MrNDFL 

p.d  B.  L.  B.,  278  note :  12  W.  B.,  110 

GoBA  Chaitp  Mustafi  t\  Mad  AN  Mohan  Sikdab 
[13  B  K  B.,  278  note :  11 W.  B.,  94 

DWABEAKATH  MiSBEB  «.  EaNHAYB  SiBDAB 

[16  W.  B..  110 

118.  Arrangement  to  pay  cer- 
tain rent  for  fixed  term— Surrender  of  rights 
bjf  raiyat  for  enlarged  holding. — A  tenant  with  a 
right  of  occupancy  does  not  lose  that  right  merely  by 
making  an  arrangement  to  pay  a  certain  rent  for  his 
holding  for  a  certain  number  of  years ;  but  if  ho  sur- 
renders his  rights  in  return  for  an  enlarged  holding, 
his  occupancy  right  will  be  destroyed.  Diboanj 
SnrGH  V.  FooBflUT     1 N.  W.,  98 :  Ed.  1873, 144 


119. 


Abandonment   of  land— 


Khodkctt  raiyat,'  The  right  of  occupancy  given  in 
s.  6,  Act  X  of  1869,  was  a  right  to  occupy  and  hold 
the  land.  When  a  raiyat  leaves  his  home,  he  ceases  to 
be  a  khodkast  raiyat ;  and  if  he  refuses  to  come  back 
and  cultivate  the  laud  when  called  upon,  the  zamin* 
dar  is  at  liberty  to  settle  the  land  with  others.  Habo 
Dabs  r.  Gobind  Bbvttachabjbb 

18  B.  Ii.  B.»  Ap.,  128 

S.  C.  HiTBO  Doss  r.  GoBna>  Bhttttacbabjbb 

[12  W.  B.,  804 

Rah  Chitmdkb  Rot  Chowdhbt  r.  Bholakath 
LvsHKUB  .     22  W.  B.,  200 

Mahombd  Tumbezooddbbn  Muksul  r.  Luke  BE 
l^ABADT  Dby  Sibcab  .         .         .     25  W.  B.,  104 


BIGHT  OP  OCCXSVANCY— continued. 

•  2.  LOSS  OR  FORFEITURK  OP  RIGHT 

— continued. 


120. 


Ceating  to  hold 


or  cull  irate  land, — A  mokurarl  mirasi  pottah  was 
granted  in  1838  to  A,  who  was  found  to  have  held 
thereunder  as  a  raiyat  till  1859,  when  his  right,  title, 
and  interest  were  sold  in  execution  of  a  decree  and 
purchased  by  B,  and  the  latter  was  accepted  as 
tenant  by  and  paid  rent  to  the  zamindar  for  nearly 
twelve  years.  The  zamindari,  being  sold  in  1871  for 
arreara  of  Government  revenue,  was  purchased  by  the 
plaintiff,  who  gave  B  notice  to  quit,  and  on  his  refusal 
brought  a  suit  to  eject  him.  Meld  that,  by  ceasiug 
himself  to  hold  or  cultivate  the  land,  it  might  be 
considered  that  A  had  abandoned  his  right,  or  that 
the  right  had  ceased.  Ko  right  therefore  remained 
in  A  or  his  heirs  such  as  would  prevent  the  plaintiff 
from  ejecting  B,    Kabbndba  Nabatan  Rox  Cuow- 

3>HBY  V.  IshAN  ChANDBA  SbN 

[18  B.  I..  B.,  F.  B.,  274:22  W.  B^  22 

See  Htbs  r.  Movbbboobdebk  AHuKa 

[24  W.  B..  6 

and  BoNOMALBB  Bazadab  r.  Etlabh  Chwdks 
MojoouPAB  .     24  W.  B.,  7S 

See      HUBBBHUB       MoOKBBJBB     V,     JODOOKATK 

Ghobb 7W.  B.^114 


12L 


Landlord    and 


tenant — Occupancy  tenant — Son-payment  ofreni — 
Abandonment  of  tenancy, — Mere  non-payment  of. 
rent  by  an  occupancy  raiyat  does  not  txtingnish  or 
constitute  an  abandonment  of  the  tenancy.  Reun 
Chandr%  Chowdhri  v  Chand  Akund,  I,  L,  22.,  12 
Calc,,  115,  distinguished.  Stmnath  Dutt  v.  Ashgur 
Sindar,  I,  L,  B,,  4  Calc,  894;  Golam  AH  Mundul 
V.  Qolap  Sundery  Daei,  I,  L,  R.,  8  Calc^  612s 
ManiruUah  v.  Bamzan  Ali,  I  C,  L,  B„  293,  ex- 
plained. Obbota  Chaban  Bhoou  v.  Koilash 
Chundeb  Dby.  Obhota  Chaban  Bhooia  r.  Gopi- 
NATH  De7    .  .      I.  Ii.  B.,  14  Calc,  761 


122. 


Non-payment  of 


rent  —  Belinquiehment,  Evidence  of.  —  More  non- 
payment of  rent  does  not  extinguish  or  amount  to  a 
relinquishment  of  the  right  of  occupancy.  Hem 
Chandra  Chowdhari  ▼.  Chand  Akund,  J.  L,  B.,  12 
Calc,,  115,  explained.  Kilmohbb  Dabby  v.  Soka- 
TUV  DOBHAYI       .  .        I.  Ii.  B.,  15  CalQ.»  17 


128. 


Failure  to  pay  rent— ISTon* 


payment  of  rent  for  long  period.— Where  a 
raiyat  with  a  right  of  occupancy  fails  to  pay  rent 
even  for  five  years,  he  does  not  necessarily  forfeit  his 
right,  unless  he  has  abandoned  his  land.  Bbojbndbo 
CooMAB  Roy  Chowdbby  r.  BrHQO  CHmrDBs 
Mundul  .      12  C.  Ii.  B.,  888 


124. 


Ejeeimemi — 


Abandonment  of  holding— Beng,  Act  VIII of  1869^ 
et,  6  and  ;Sd.— When  a  tenant  having  a  right  of 
occupancy  abandons  hb  holding  and  ceases  U>  pay 
rent  for  five  years,  it  is  not  a  right  constmctioa  of 
s.  22  of  Bengal  Act  VIII  of  1869  to  say  that  the 
landlord  may  not  put  another  tenant  into  poBseasion 
without  the  formality  of  a  suit.     S.  6  of  Ben^  Act 
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BIGHT  OF  OCCUPAiarCY— co«^fntt«(f. 

2.  LOSS  OR  FORFEITURK  OF  RIGHT 

— continued. 

VIII  of  186i>  expressly  limitB  duration  of  occupancy 
right  by  the  words  "so  lorg  as  he  pays  the  rent 
payable  on  account  of  the  same,"  and  distinct  aban- 
donment and  cessation  to  pay  rent  disentitle  the 
tenant  from  enforcing  the  rights  which  he  may  have 
previonsly  enjoyed.     Golam  Am  MuwDrL  r.  Golap 

SOONDBBY  DOSSEB  __  ^      .^^ 

[X  li.  K.,  8  Calc,  612 :  10  C.  L.  B.,  499 


125. 


-Land  tvhmerged 


for  long  i^fWoif.— AVhere  land  held  by  tenants  with 
rights  of  occupancy  was  completely  submerged  for  a 
number  of  years,  and  during  the  period  of  such 
submersion  no  rent  was  paid  by  the  tenants,— ^c/rf 
that  the  tenants  had,  by  non-payment  of  rent  during 
the  period  of  submersion,  forfeited  their  rights  of 
occupancy.  Hemnath  Butt  v.  Ashgur  Sindar 
^  [  I.  Ii.  B.,  4  Calc,  894 


1^, —    Digpostession — 

Beng'Act  VIII  of  1869,  9.  6— Suit  fcr  posiegBton 
of  land,— y^here  a  raiyat  had  been  in  possession  of 
land,  but  had  been  dispossessed,  and  for  some  vears 
previous  to  suit  had  failed  to  pay  rent,— Held  that 
at  the  time  of  the  institution  of  a  suit  for  recovery 
of  possessicn  he  had  no  subsisting  title,  and  conse- 
quently his  suit  must  fail.  Hem  Chukdra  Chow- 
DHABi  V,  Chaitd  Akttkd     I.  lu  B.,  12  Cslc,  116 

127. Aoquisition  of  raiyat's  hold- 


ing by  aamindar.  Effect  of—  W  rovgful  eriction 
—Benami  purchase.— 'The  right  of  occupancy  U  a 
right  given  to  a  raiytt  continuing  only  so  long  as  the 
raiyat  pays  rent  for  the  land  he  holds,  and  though  it 
cannot  be  affected  by  a  wrongful  eviction,  still,  wh«Q 
the  zamindar  acquires  the  land  by  purchase  and  takes 
possession,  even  in  the  benami  name  of  a  third  party, 
seeing  that  he  cannot  pay  rent  to  himself,  the  right 
18  gone  and  cannot  subsequently  be  revived.  Radha 
Gobi  kd  Koer  «.  Rakhal  Das  MmcBRjBB 

[I.  I<.B.,12Calc.,82 


128. 


,  Setting  up  adverse  title— 

Forfeiture  of  right  of  oecupancy—Denial  of  title,— 
Qn^^^—Under  what  circumstances  may  a  person 
having  a  right  of  occupancy  forfeit  it  by  setting  up 
an  adverse  title  ?  Uw50poobha  Dossbb  r.  Radha 
MohukPattro     .        .       "•        •    19W.  B^96 

IQft^ — '  Effect   of  denial 


BlGiri}  OP  OCCTfPA'NCY— continued, 

2.  LOSS  OR  PORPEITURE  OP  RIGHT 

— eont^jtued. 

of  the  land.  Narendra  Narain  Hog  Chouodhrg  v. 
Ishan  Chandra  Sen,  IS  S,  L,  B„  274,  and  Bam 
Chandra  Bov  Chowdhrg  v.  Bholanath  Lushkhur, 
22  W,  B„  200,  distinguished.  Dwarka  Naih  Mis- 
ter V.  Hurrith  Chundra,  J.  L,  If,,  4  Calc,  925, 
referred  to.  Srishtbeduur  Biswas  v,  Mttdah 
Sirdar  .      I.  Ik  B.»  9  Calc,  648 


of  title  on  tenant's  rights,— The  setting  up  of  a 
hostile  title  against  the  aamindar  by  a  tenant  under 
a  pottah  f  ound  to  be  fraudulent,  amounts  to  a  dis- 
claimer and  forfeiture  of  all  rights  of  occupancy  to 
which  the  tenant  might  have  been  entitled  had  he 
set  up  his  title  under  t.  6,  Act  X  of  :.869.  Nadir 
Bbo.  r.  MxTDDtrRBAM  .   2  W.  B.,  Act  X,  2 

130.        Assertion  of  transferable 

right  Sjeclment  — Transfer— E feet  of  asserting 
a  right  to  transfer  land,  by  a  raigat  having  a  right 
of  occupwscv  who  remains  in  possession,—  A  raiyat 
having  a  right  of  occupancy  is  not  liable  to  eject- 
ment by  his  superior  landlord  m  erely  because  he  has 
asserted  a  transferable  right  in  the  lands,  and  told 
that  right  to  a  stranger  without  giving  up  possession 


ISL 


Surrender    to    landlord  — 


Fottahdar  inMad-ras  Presidency — Transferhy  ten* 
ant, — The  tenancy  of  an  ordinary  pottabdar  in  the 
Madras  Presidency,  when  properly  created,  entitles 
the  tenant  to  the  right  of  occupancy  for  the  purpose 
of  cultivation,  until  default  in  the  payment  of  the 
stipulated  rent  or  surrender  to  the  landlord  in  writing 
and  the  right  of  the  tenant  is  assignable  as  a  mort- 
gage security.  A  verbal  surrender  by  the  tenant  to 
the  landlord  after  the  assignment  was  kno^vn  to  the 
landlord  cannot  be  relied  on  as  rendering  the  assign- 
ment void.    Vbkkataraiianibr  r.  AvAifDA  Chbtty 

(5  Mad.,  120 


132. 


Delay  in  applying  for  pot- 


tah from  OtOYevTL'mj&nt— Occupancy  raiyat  in 
Assam, — An  occupancy  raiyat  io  Assam  does  not  for- 
feit his  right  to  a  pottah  from  Government  by  not 
applying  for  it  so  soon  as  another  who  was  not  in 
possession  of  the  land.  Mora  Rabha  v.  Dhbw 
Rabha ITW.  B.»158 

188.  Defanlt  in  paying  assess- 
ment of  revenue — Bombay  Land  Tfevenue  Act 
(Bom.  Act  V  of  1679J,  ss.  81  and  158— Payment 
of  assessment  by  another — Effect  of  order  of  Collec- 
tor transferring  lands  into  name  nf  person  paying 
assessment, — An  order  made  by  a  Collector  removing 
A^%  lands  from  his  khata  and  transferrins  them  to 
B*%  khata,  on  the  ground  that  A  had  allowed  the 
assessment  thereof  to  fall  into  arrears,  and  that  B 
had  paid  the  assessment,  does  not  by  itself  amount  to 
forfeiture  of  A'%  interest  in  the  lands.  Bhait  v, 
Hari  ....     L  K  B.,  20  Bom.,  747 


184.  Khoti  tenure  -Mortgage  by 

registered  occupant — ^ale  in  execution  of  decree  on 
mortgage — Suit  for  possession  by  assignee  of  pur' 
chaser  at  f^oh  sale  -  Bombay  Land  Berenue  Act, 
ss,  S6,  J 53. —One  B,  the  registered  occupant  of 
certain  lands  situate  in  a  khoti  village,  mortg^ed 
the  lands  to  one  V,  who  got  a  decree  on  the  mortgage. 
In  execution  of  the  decree,  the  lands  were  sold  to  P, 
who  assigned  them  to  the  plaintiff.  In  January  1878 
the  defendant,  as  khot,  to ik  p'ssession  of  the  land, 
alleging  that  B  had  no  risrht  to  mortgage ;  that  he 
had  left  the  village  and  fbrcfeited  his  occupancy; 
that  he  (the  defendant)  had  thereupon  rightfully 
taken  possession  of  the  land  in  1878,  and  that  the 
occupancy  had  been  dec'ared  forfeited  by  the 
revenue  authorities  in  August  1887,  under  ss.  86  and 
153  of  the  Pombay  Land  Revenue  Code  (Bombay 
Act  y  of  1879).  In  1888  the  plaintiff  brought  this 
suit  to  recover  the  lands.  The  lower  Court  held  that 
the  defendant  by  accepting  rent  from  the  mortgagee 
was  proved  to  have  "  consented  to  the  mortgage  and 
its  necessary  consequences."    On  appeal  to  the  High 
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BIGHT  OF  OCCVPANCY— continued. 

2.  LOSS  OR  FOEFEITUBB  OP  BIGHT 
— concluded. 

Caaii,—Seld,  rcveraing  tho  decree  of  lower  Court, 
that  the  pl&intiff,  on  the  strength  of  hiB  pnrchaae 
from  P  in  18 s7,  had  no  right  to  eject  the  defendant. 

PUBUBHOTTAM   VAUAN    SOUAK    r.    KABHIDAS    JbT- 

OHAin>BHBT  .  .    I.  li.  B.»  17  Bom.,  677 


186. 


3.  TRAKSFER  OF  BIGHT. 

Nature  of  right  as  to  trans* 


ferability— Ccnwnf  qf  gamindar  to  transfer.— A 
right  of  occupancy  ib  not  tnnjiferable  irrespective  of 
the  consent  or  otherwise  of  the  zamindar.  BUTI 
Singh  «.  Mvbat  Snon      Id  B.  I«.  R.,  284  note 

S.  C.  BOOTRE  SiHGH  V.  MOOKTJT  SiHOH 

r20  W.  B.,  478 


186. 


Bight  of  traDfiferee  against 


aamindar — Consent  of  zamindar.-  A  transfer  of 
a  mere  right  of  occupancy  gives  no  title  to  the  trans- 
feree against  the  zamindar.  Duroa  SrwDABi  v. 
Bbinpabun  CBUin)BA  Siboab  Chowdby 

[2  B.  Ij.  R,  Ap.,  87 :  11 W.  B.,  162 

187. Power  of  transfer— CoiM«»* 

of  landlord— Act  X  of  1859,  s,  6  -  Transferable 
tenure  —  A  tenure  not  originally  transferable 
without  the  consent  of  the  landlord  does  not  become 
ao  merely  because  the  tenant  has  c  htained  a  right  of 
occupancy  under  s.  6,  Act  X  of  185H.  Quare  per 
Pbaoock,  C.  J.— Whether  a  rigrht  of  occupancy 
gained  under  s.  6,  Act  X  of  1859,  is  necessarily 
heritable.  Ajcodhia  Pebsad  r.  Ehambandi  Bbou&c 

[B.  L.  B.,  Sup.  Vol.,  726 
2  IncL  Jur.,  S .  8.,  192 :  7  W.  B.,  528 


188. 


Right  oftamiu' 


dar  as  against  transferee — Mesne  profits* — A  right 
of  occupancy  which  is  not  transferable  is  merely 
a  right  on  the  part  of  the  person  entitled  to  it  to 
occupy  and  till  the  soil,  either  by  himself  or  by  per- 
sons dependent  on  or  subordinate  to  him>  e,g,  his 
servants,  lessees,  or  licensees.  Therefore,  where  a 
non-transferable  right  of  occupancy  was  transferred, 
and  the  transferee  was  in  actual  possession  of  the 
soil,  tilling  and  using  it  for  his  own  benefit.  Held 
that  the  zamindar  had  a  right  of  suit  against  the 
transferee  to  recover  possession  of  the  land.  He  was 
also  entitled  to  recover  as  damages  so  much  of  the 
zamindar's  rents  and  profits  as  the  defendant  had, 
while  in  possession,  been  the  means  of  preventing  the 
zamindar  from  receiving.    Sohodwa  v.  Smith 

[12  a  li.  B.,  82 :  20  W.  B.,  189 

189.  ; Right  of  heir 

of  person  vith  right  of  occupancy, — The  heir  of  a 
person  with  a  restricted  right  of  occupancy,  thoagh 
not  competent  to  transfer  that  right  out  and  out  by 
sale,  may  make  for  sale  such  arrangements  as  he 
thinks  fit  for  the  cultivation  and  management  of 
the  tenure.  IfOHAinria)  Bavbbjbb  «.  Shttbhbb 
Shbkhtb  Chattbbjbb  .    20  W.  B.,  182 


140. 


Beng.  Act  VIII 


of  1869,  s.  6,  Occupancy  right  under^  Sale  in  exeow 
Hon    of  decree — Gift. — The    right   of   occupancy 


BIGHT  OF  OCCUFAlirOT— eon^tnvacf. 

8.  TBANSFEB  OF  BIGHT— «oii«ii»im<2. 

acquired  by  a  cultivating  raiyat  under  s.  6  of  Bengal 
Act  YIII  of  1869  cannot  be  transferred  either  by  % 
voluntary  sale  or  gift,  or  by  a  sale  in  execution  of  a 
decree.  DwabkaNath  Mibsbb  v,  HirBBiBH  Chuk- 
dbb     .    LI<.  R,  4Cala,  925:4C.Ii.B.,  180 


14L 


Bight  of  transferee— P«r- 


chaser  at  sate  in  ei:ecuiion  of  decree, — The  sale  of  a 
jote  in  execution  of  a  decree  against  the  jotedar  doea 
not  prove  it  to  be  transferable,  nor  does  the  purchaser 
acquire  a  right  of  occupancy  by  his  purchase  where 
the  right  ia  not  dependent  on  custom,  but  b  a  mere 
creature  of  the  rent  law.  Kbipa  Nath  Chakbb  v. 
Dtal  Chavd  Pal  .  22W.R»  169 


142. 


Customary  right  of  tranS' 


fer — Tenure  ofkhodkast  raiyat, — There  is  nothing 
unreasonable  in  the  custom  by  which  the  tenure  of  a 
khodkast  raiyat,  who  has  built  a  pucca  house  on  his 
land,  and  has  acquired  a  risrht  of  occupancy  under 
s.  6,  Act  X  of  1859,  is  transferable.  Chukdbb 
CooxAB  BoTr.  Kadbbiconbb  Dobbbb 

[7W.B..247 


148. 


Custom  or  usage.  Nature 


of  evidence  to  -j^vave— Bengal  Tenancy  Act 
fVIII  qf  1885),  s.  183,  III.  (l),—ln  suits  by  a 
landlord  for  ejectment  of  purchasers  from  raiyats 
having  only  a  right  of  occupancy  on  the  ground  that 
the  holdings  of  such  raiyats  were  not  transferable 
without  the  landlord's  consent,  the  defend  «nts  plea- 
ded custom  or  usage  in  support  of  the  transfera. 
Questions  arose  as  to  the  character  of  the  usage 
required  to  be  proved  in  such  cases  and  the  nature 
of  the  evidence  required  to  prove  the  usage.  In 
second  appeal  the  High  Court,  (1)  upon  a  review 
of  the  previous  law  on  the  subject,  held  that,  bow* 
ever  the  law  may  have  been  previously  declared,  as 
it  is  now  expressed  in  the  Bengal  Tenancy  Act, 
s.  183,  111.  1,  a  transfer  in  accordance  with  usage 
is  valid  even  without  the  consent  of  the  landlord. 
(2)  After  applying  the  principles  laid  down  by  the 
Privy  Council  as  regards  evidence  of  mercantile 
usage  in  the  case  of  Juggomohun  Ghose  v.  Maniok 
Chand,  7  Moore's  I.  A„  263,  —Held  that  it  would 
be  necessary  in  these  cases  either  to  prove  the  ex* 
istence  of  the  usage  on  the  landlord's  estate  or 
that  it  is  so  prevalent  in  the  neighbourhood  that  it 
can  reasonably  be  pi^sumed  to  exist  on  that  estate. 
The  finding  of  the  lower  Appellate  Court  on  the 
existence  of  the  usage  being  founded  on  irrelevant 
matters,  the  case  was  remanded  for  re- trial.  Palak- 
DHARi  Bai  V.  Mabvbbb  .    L  Ii.  B.»  23  Calc.»  179 


144. 


Custom  or  usage— fi^a^al 


Tenancy  Act  (VIII  of  1885).  ss.  183  and  173, 
sub'S,  (3),  cL  (d) — Local  usage — Etndence  to  prove 
usage— Evidence  Act  (I  of  1872),  ss.  42  and  48— 
Judgment  as  to  transferability  of  tenure*  in  ad^ 
joining  villages,— In  a  suit  by  the  landlords  to  avoid 
the  sale  of  an  occupancy  holding  in  their  mouzah  and 
eject  the  purchaser  thereof,  one  of  the  questions  was 
as  to  the  existence  of  a  custom  or  usage  under  which 
the  raiyat  was  entitled  to  sell  such  a  holding.  Seld 
with  reference  to  the  expressions  "  custom  or  usage  '* 
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ia  8.  183  and  "local  usage "  in  cl.  (dj,  sab-*. (8), 
of  ■.  17H  of  the  Bengal  Tenancy  Act  (VIII  of 
1886)— (1)  The  word  '*  neage  "  would  include  what  the 
people  are  now  or  recently  in  the  habit  of  doing  in  a 
particular  place.  (2)  In  deciding  on  the  evidence  of 
Buch  a  custom  or  usage,  regard  should  be  had  to  s-  48 
of  the  Indian  Evidence  Act  (I  of  1872).  (3)  A  judg- 
ment of  the  High  Court  as  to  the  transferability 
of  similar  tenures  in  an  adjoining  village  of  the 
same  pergunnah  is  admissible  as  evidence  ot  such 
ussge  under  s.  42  of  the  Evidence  Act.  Dalolibh 
V.  OuzmsB  HiBSAnr  .    I.  Ij.  B.,  23  Calo.,  437 

In  the  same  case  after  remand  it  was  held  that, 
to  establish  that  occupancy  holdings   are  transfer- 
able in  accordance  with  local  usage,  it  is  necessary  to 
adduce  evidence  of  purchases  or  transfer  by  persons 
other  than  the  landlords  made  with  the  knowledge  but 
without  the  consent  of  the  latter  and  to  which  no 
objec  ion    was    made  by  the    latter.     The    words 
"custom''  and  "usage "are  not  synon^'mous terms, 
and  the  same  kind  of  evidence  as  wculd  be  required 
to  prove  a  custom  is  not  necessary  when  the  existence 
of  a  local  usage  is  in  question.    A  long  period  of  time 
must    elapse,  before  a    custom   in    respect  of  the 
transferability  of  occupancy  holdings  can  grow  up  : 
but  this  is  not  the  case  with  regard  to  the  growth  of 
usago  in  respect  of  the  matter.    The  "usage"  to 
whii'h  ss.  178  and  188  refer  is  not  restricted  to  a 
usage  existing  at  the  time  of  the  passing  of  the  Act, 
but  it  includes  usage  which  may  have  subsequently 
grown  up.    Dalgli  bh  «.  Gozatvbb  Hobsbiv 

[8  C.  W.  N.,  21 

146 . Tra  n$fera  hitiiif 

of  right— Bengal  Tenancy  Act  (VIII  of  1S85J, 
99,  65  and  73,—  In  the  absence  of  custom  or  local 
usage  to  the  contrary,  a  raiyatl  holding  in  which  the 
raiyat  has  only  aright  of  occupancy  is  not  saleable  at 
the  instance  of  the  occupancy  raiyat  or  any  creditor 
of  his  other  than  his  landlord  seeking  to  obtain  satis- 
faction of  his  decree  for  arrears  cf  rent.  Bhixax 
An  Shaik  Shikdab  r.  Qopikavth  Shaba 

[I.  Ii.  B.,  24  Calo.,  866 
1  C.  W.  N.,  886 

146. Bengal  Tenancy 

Act  (VIII  ofl885J,  99, 178,  183^Evidence  Act  (I 
of  1782),  9,  48 — Admi99\h%Htg  of  opinion  09  to 
9xi9(ence  of  cnetom  or  U9age, — In  this  suit  the 
plaintiffs,  by  virtue  of  patui  settlements,  sought  to 
obtain  khas  possession  of  certain  jote  lands  which 
purported  to  have  been  conveyed  by  the  jrtedars, 
the  first  set  of  defendants,  to  the  second  set  of  defen- 
dants, although  there  was  no  custom  or  usage  in  the 
village  recognising  the  transferability  of  occupancy 
rights.  Held  that,  in  order  to  establish  usage  under 
ss.  178,  183  of  the  Bengal  Tenancy  Act,  it  was 
not  Uicessary  to  require  proof  of  its  existence  for 
any  length  of  time.  Held  also  that  the  statement 
made  by  persons  who  were  in  a  position  to  know 
of  the  existence  of  a  custom  or  usage  in  their  locality 
were  admisnble  under  s.  48  of  the  Evidence  Act. 
Dalglieh  v.  Ousuffer  Ho99ain,  I.  L,  J?.,  23  Calr,, 
427,  followed.  Qajliatvllau  Sabkab  v.  Pbav  Nath 
If AiTDi .        .  .    I.  Ij.  B.,  26  Calo.»  184 
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147. 


Sale  of  an  oeew 


pancg  holding  not  tran9ferahle  by  cu9iom  in  execn* 
tion  of  a  decree  for  arreare  of  rent  obtained  by 
9ome  ofeeteral  co*9harer  landlord9 — Effect  of  9uch 
a  9019"  Bengal  Tenancy  Act  (VIII  of  1885), 
99,  65  and  1S8. — A  decree  for  rent  obtained  by  some 
of  certain  co-sharer  landlords  and  nofe  by  the  whole 
body  of  them,  is  not  a  decree  nnder  the  Bengal 
Tenancy  Act.  Prem  Chand  Nuekar  v,  MoJc9hoda 
Debi,  I.  L,  J?.,  14  Calc,  SOI,  and  J^gobnndhu 
Patiuck  V.  Jadu  Gho9e  Alkuehi,  J.  L.  S.',  15  Calc, 
47,  referred  to.  An  occupancy  holding  which  is  not 
transferable  by  custom,  as  also  the  interest  of  the 
judgment-debtor  in  the  said  holding,  are  not  sale- 
able in  execDtion  of  such  a  decree.  Siram  AH 
Shaik  Shikdar  v.  Oopi  Kanth  Shaha,  I,  L.  R„  24 
Calc,  865,  referred  to.  Duboa  Chabak  Mahdai  v. 
Kali  Pbabavka  Sabkab  I.  Ij.  B.»  26  Calc,  727 

[8  O.  W.  N.,  686 


14a 


Sale  of  oocttpanoy-holding 


in  execution  of  decree  for  rent  by  one  of 
several  joint  landlords  -  Bengal  Tenancy  Act 
(VIII  of  18S5),  Ch.  XIIV,  and  99.  65,  188^ 
Arrears  of  rent  of  eeparale  ehare— Bxecmtion  of 
decree  for  rent — Joint  landlorde — Traueferability 
of  occupancy  holding — £eng.  Act  VIII  of  1869, 
99. 59'64 — Landlord  and  tenant — Want  of  ealeable 
iniereet  in  judgment'debtor — Bighte  ofpnrchaxer, — 
The  Bengal  Tenancy  Act  does  not  contemplate  or  pro- 
vide for  the  sale  of  a  holding  at  the  instance  of 
one  only  of  several  joint  landlords  who  has  obtained  a 
decree  f(r  the  share  of  the  rent  separately  due  to  him  ; 
such  a  sale  must  be  under  the  provisions  of  the  Civil 
Procedure  Code,  and  would  not  carry  with  it  the 
special  incidents  attaching  to  a  sale  under  the  Bengal 
Tenancy  Act.  When  therefore  an  occupancy-hold- 
ing, not  transferable  by  custom  or  local  usage,  is  sold 
in  execution  of  a  decree  obtained  by  one  of  several 
joint  landlords  for  the  share  of  the  rent  separately  due 
to  him,  the  purchaser  acquires  nothing  by  his  pur- 
chase, the  jadgment-debtor  having  no  saleable  int^est 
in  the  holding.  Beni  Madhub  Boy  v.  Ja(*d  Ali 
Sircar,  I,  Z.  K„  17  Calc,  390,  followed.  Jawadnl 
Bug  V.  Bam  Dae  Saha,  L  Z.  B,,  24  Calc,  143,  dis- 
tinguished. Bhirafn  Ali  Shaik  Shikdar  v.  Q-opi 
Kanth  Shaha,  7.  X.  B„  24  Calc,  355,  and  Hari 
Cham  Boee  v.  Bun  jit  Singh,  7.  i.  B.,  25  Calc,  917 
note,  referred  ta  Sada&ab  Sibcab  r.  Ebishva 
Chandba  Kath    .        .    L  Ii.  B.,  26  Calc,  987 

[8  O.  W.  N.,  742 


149. 


N'on-transferable    occu- 


pancy holding,  whether  saleable  at  the  in- 
stance of  one  of  several  joint  landlords  — 
Bengal  Tenancy  Act  (Vlllof  18S5),  w.  65,  188.-- 
A  fractional  shareholder  selling  a  non -transferable 
occupancy-holding  in  execution  of  a  decree  which  he 
obtained  for  his  share  of  the  rent  is  in  no  better  posi- 
tion than  an  outsider  selling  the  holding  in  execution 
of  a  money -decree.  The  "decree"  referred  to  in 
s.  65  of  the  Bengal  Tenancy  Act  is  a  decree  obtained 
by  all  the  landlords  or  at  all  events  a  decree  obtained 
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8.  TBANSPER  OF  mGBT-^cnitnmd. 

by  iome  of  the  Und]ords  for  tbe  entire  rent  in  the 
presence  of  all.     Jabif  r.  Bah  Eitmab  Di 

[8  C.  W.  N^  747 

160.  -  Non -transferable  occu- 
pancy holding,  whether  aaleahle— Decree  for 
arreart  of  rent  btf  fractional  co'sharer, — An  occn- 
pftncy-hol<tingr  which  is  not  transferable  by  custom  or 
usage  cannot  be  sold  in  ezccntion  of  a  decree  for 
arrears  of  rent  obtained  by  a  fractional  co>8harer. 
Bhiram  AH  Shaik  Shihdar  v,  Gopi  Kanth  Saha, 
J.  L.  R,t  24  Calc,  355  ;  Durga  Charan  Mundal  v. 
Kali  Pratanna  Sarkar,  J.  X.  J2.,  26  Cale,,  727  ;  and 
Majed  Hotsein  v.  Baghuhar  Ckowdhrjf,  J.  L.  R,,  27 
Calc,  187,  relied  oa.  Sita  Nath  Chattebjbb  r. 
Athabam  Kab  .     4  C.  W.  M".,  671 

161.  — — Transfer  to  moknrari  ten- 
ant —  Disposeestion  hy  landlord —  Trespass,  —  A 
raiyat  having  a  right  of  occupancy  can  create  a 
molnirari  lease,  but  the  terms  of  a  lease  panted 
by  him  to  a  third  party  can  only  be  binding  as 
between  them  both.  If  tbe  landlord  dispossesses  the 
snb-lessee  without  the  sanction  of  law,  he  is  guilty  of 
trespass.     Bithbeb  ShaIkh  r.  Bissesbttb  Lal 

[13  W.  R..  281 

162.  p    Proof  of   transferability 

— Cu  stom  —  Special  stipulation, — In  order  to  makela 
right  of  occupancy  transferable,  it  must  be  shown 
that  it  is  so  transferable  according  to  the  custom  of 
that  part  of  the  country  in  which  the  tenure  is  situ- 
ated. MThere  no  mention  is  made  in  a  dowl  of  any 
right  to  transfer,  the  existence  of  the  power  to 
transfer  cannot  be  presumed.  UmroPOOBKA  Dobbia 
V.  OoxAOHUBK  Dobs  .    18  W.  B.,  66 

158. -      -  Suit  hy  transferee 

ayainst  zamindar  for  registration  of  nanie. — The 
purchaser  of  a  right  of  cccnpancy  in  certain  land, 
suing  a  zamindar  who  has  refused  to  register  his 
name  in  the  zaraindari  sherista  for  the  amount  of 
land  claimed  and  at  a  specified  rent,  is  bound  to  show 
that  the  tenure  was  one  which  could  be  transferred, 
and  that  the  sale  did  not  involre  any  redistribution  of 
the  rent.  Shfvevbfttttbb  Thakoobain  r.  Satt- 
OOLLAH  Khan  .  .18  W.  R.,  607 


164. 


Obligation  of  aamindar  to 


register  a  transfer— ^r^  X  of  1869,  s.  27.— 
A  right  of  occupancy  is  a  transferable  tenure,  but  the 
zamindar  was  not  bound  to  register  the  transf cr  under 
s.  27,  Act  X  of  1869.  Tabamonbb  Dospbe  r. 
BiBBESBrB  MOZCOMDAB  ,  1 W.  B.,  86 

166. 1 X*inding  as  to  transfer- 
ability—JZt^*#o^ /«»««<  with  right  of  occupancy 
to  /r/i»jr/«r.-- Although  it  is  the  general  rule  in  the 
N.-W.  P.  that  a  tenant's  holding  is  not  transferable 
without  tbe  zamindar's  consent,  yet  the  exceptions 
are  so  far  from  rare  that  it  is  necessary  in  each  case 
to  come  to  a  distinct  finding  on  this  point,  and  decree 
accordingly.    Hadatbt  Alt  v,  Lall  Singh 

pL  N.  W.,  Ft.  II,  p.  88  :  Ed.  1878,  86 

166. Transfer  by  raiyat  holding 

land  for  agricultural  purposes~7'ran#/er/or 
conversion  to  other  purposes.— B,a,iyKtBh%Ymg  a  right 


I 


BIQHT  OP  OCClTPANCY^comiimmed. 

3.  TBAKSFEB  OF  BIQHT— «©»«», e«l. 
,  of  occupancy  for  agricultural  purpoMs  may  by  cus- 
tom have  the  right  to  transfer  it  to  any  person  to 
hold  for  the  same  purpose,  but  that  does  not  neces- 
sarily imply  that  the  transferee  may  convert  the 
land  into  a  dwelling-house  and  appurtenances.  Jir- 
ouT  Chttndbb  Bot  Chowshby  «.  BsHAK  Chits. 
dbbBahbbjbb  24  W.  XL,  220 

167. Sfifect  of  transfer— Sw&-/ef* 

tiny—Riyht  of  ejectment— Sub-tenant,— A  tenant 
havipg  a  right  of  occupancy  does  not  determine  it 
by  sub-letting  the  land  ;  therefore,  whether  the  lessees 
are  ejected  by  the  zamindar,  they  are  entitled  to 
recover  possession  under  the  terms  of  their   leases. 

JAXIB  GAZI  r.  GONBTB  MURDUL 

[13  B.  li.  B.,  278  note :  12  W.  XL,  UO 

168. Si^kt  of  zamin- 
dar agatnst  transferee.— li  a  raiyat  having  %  right 
of  occupancy  transfer  his  right  to  another,  his  right 
is  not  thereby  forfeited,  and  the  zamindar  has  no 
right  to  eject  the  transferee.  Qobacbaitd  MrsTAM 
r.  Madak  Mohan  Sibdab   18  B.  I«.  R,  278  note 

S.  C.   GOBAOHAND    MOOBTAVFB   «.    BiTBODA   PkB- 
SHAD  MOOSTAVBB  .      11  W.  B.^  194 

DWABKAVATH  MiSBBB  V.  KAITATB  SiBDAJB 

[16W.B^U1 

169. —  Sub-letting  ten- 
ure Bight  of  sub-lessee,— A  right  of  occupancy 
under  s.  6,  Act  X  of  1859,  may  be  acquired  by  a 
tenant  of  land  sub-let  by  a  raiyat,  but  not  un]«as 
the  raiyat  sub-letting  has  himself  a  right  of  occupancy. 
The  acquiring  the  right  was  confioed  to  the  special 
cases  in  Act  X  of  1859.  Where  that  Act  was  held 
not  to  apply,  there  was  no  equitable  principle  on 
which  a  person  occnp^ing  under  a  prant  for  no  speci- 
fied period  could  acquire  a  right  of  occupancy.  Riir. 
DHAK  EhAK  «.  HaBABHAK  PaBAXAKIOE 

[9  B.  L.  B.,  107  note :  12  W.  H^  404 


160.— 


-Sub-letting— 

Act  X  of  1659,  #.  6.— A  sued  for  a  declmratiou  of 
right  of  occupancy  founded  ona  pottah  and  long  pos- 
session, and  alleged  that  he  had  under-let  to  imiyats 
the  land  devised  by  the  pottah,  but  that  J?  had 
obtained  a  decree  against  them  for  rent.  Tbe  lower 
Court  on  appeal  held  that  A  had  determined  his 
tenancy  by  quitting  the  land.  Eeld  that  A.  did 
not  by  sub-letting,  transfer  the  right  of  occupancy. 
Decree  reversed,  and  case  remanded  for  trial  on  the 
merits.  Habak  Chcndbb  Pal  v.  Mdkta  Suvdabz 
Chowdbbaik 

pL  B.  Ifc  B.,  A.  C,  81: 10  W.  B^  lis 


lei. Bellnqulshment  of  tenaney 

—N.'W.  P,  Bent  Jot  (^XVIJI  of  i873J,  #.  p— 
Transfer,— Per  TTRBnu  J,— A  reliuquishment  hv 
an  occupancy  tenant  of  his  holding  irnot  a  '<  trmnsfcr  ^ 
within  the  meaning  of  s.  9  of  the  Bent  Act.  Laui 
r.  NuBAH  .         .     1. 1,.  B.,  5  All.,  lOS 


162. Mortgage— ^e<  XJI  of  2881, 

s,  9  Landholder  and  tenant— Usufruct netr^  moH- 
gage  by  occupancy  tenant—"  lhinsfer.**'-A  mort- 
gage with  possession  by  an  occupancy  tenant  of  his 
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BIGHT  OF  OCCTTPATSfOY— continued. 

3.  TRANSFER  OF  ^IQBT^eontinued, 

cultivatory  holding  is  a  "  transfer  "  within  the  pro" 
hibition  of  g.  9  of  the  N.-W-P.  Rent  Act,  1881. 
Oanga  Din  v.  DbvravdsIlS.  Singh 

[I.  Ii.  B.,  6  AIL,  485 


168. 


Act  XII  of  1881 


fN,-W.  P.  EcntActJtS.S — Landlord  and  tenant  — 
Uight  of  occupancy — Meaning  of  "transfer,**  — 
Held  by  the  Fnll  Bench  (Mahmood,  J,,  dissenting) 
that  an  hypothecation  by  an  occupancy  tenant  of  his 
right  of  occupancy  was  not  a  "  transfer"  within  the 
meaning  of  s.  9  of  the  N.-W.  P.  Rent  Act,  1878. 
GOPAL  PAKDBT  V,  PAB80TAV  DaB.     BaDBI  Nath  r. 

Pasbat    ....    1.  Ii.  B.,  6  All.,  121 


164. 


Sale  in  execution  of  de- 


cree—^ic*  XVIII  of  1873,  t,  9—Rettrietion  on 
sale. — Held  (by  a  majority  of  tlie  Fnll  Bench)  that 
the  right  of  an  occupancy  tenant  is  transferable  by 
sale  in  execution  of  decree,  but  only  as  between 
persons  who  ha\e  become  by  inheritance  co-sharers 
in  such  right.  Per  Stuabt,  C  J.— That  such  right 
is  transferable  by  sale  in  execution  of  decree  witl:ont 
any  restriction.    Ablakh  Rai  r.  Udit  I^abain  Rai 

[X  K  R.,  1  AH.,  858 


186.  : 


Act  XVIII  of 


1873, 8.  P.-S.  9  of  Act  XVIII  of  1S73  does  not  pre- 
vent a  landholder  from  causing  the  sale,  in  execution 
of  his  own  decree,  of  the  occupancy  right  of  his  own 
judgment'debtor  in  land  belonging  to  himself. 
Ablakh  Bat  v.  Udit  ITarain  Rai,  I,  L.  R,,  1  AIL, 
853,  distinguished.  UuBAO  Bbqam  r.  Land  Mort- 
gage Bank  of  India  L  L.  B.,  1  AIL,  647 

AfBrmed  by  the  Full  Bench  (Sfankib,  J.^  dissenting). 
UxBAO  Bbgam  r.  Land  Mobtgagb  Banc  of  India 

[L  Ii.  B.,  2  All.,  461 


166. 


Bights  of  tenants  at  a  fixed 


TAte—Act  XV III  of  1873,  8.  9— Ex-proprietary 
tenant — Occupancy  tenant — Inheritance  to  rights 
of  occupancy. — Held  that  the  proviso  to  the  last 
dause  of  s.  9  of  Act  XVIII  of  1873  refers  only  to  the 
holdings  of  ex-proprietary  tenants  and  occupancy 
tenants,  and  not  to  tenants  at  fixed  rates.  Bhag- 
WANTi  r.  RuDB  Man  Tbwabi 

[L  Ii.  B.,  2  All.,  146 


167. 


Transfer  of  portion  of  ten- 


ure—^»wt«rfar.  Right  of^Ejectment.—The  exist- 
ence of  a  custom  in  a  particular  district  by  which 
rights  of  occupancy  in  such  district  are  transferable, 
will  not  justify  the  holder  of  such  a  right  of  occupancy 
in  subdividing  his  tenure,  and  transferring  different 
parts  of  it  to  different  persons ;  and  in  case  of  such 
transfer  the  zamindar  is  entitled  to  treat  the  trans- 
ferees as  trespassers  and  eject  them.  Tibtuanund 
Thakoob  v.  Mutty  Lall  Mibsbb 

[I.  L.  B.,  8  Calc,  474 

168. Transfer  of  a  portion  of  occu- 
pancy holding— ^eii^a/  Tenancy  Act  (VIII  of 
1885),  s.  88 — Custom — Ejectment  Possession, — 
The  transfer  of  a  portion  of  an  occupancy  holding  is 
contrary  to  the  spirit,  if  not  the  letter,  of  s.  88  of  the 
Bengal  Tenancy  Act  VlII  of  1886,  and  the  existence  of 

TO*.   IT 


BIQHT  OP  OCCUPANCY— co»^tiiM«rf. 

S.  TRANSFER  OF  RIGHT— ooii^tiiif«^ 

a  custom  in  a  particular  place  by  which  such  a  hold- 
ing is  transferable  b  immaterial  and  gives  no  right  to 
the  transferee  as  against  the  landlord.    K  uldip  Singh 

V.  GlLLANDBBS,  A^BUTHNOT  &  Co. 

[L  I..  B.,  23  Calc,  616 
4  C.  W.  N.,  788 

See  Chandba  Mohun  Mooehofadhata  t*.  Bib- 
bs bwau  Chattbrjeb    .        .        IC.  W.  n.,  168 

DcBOA  Pbosad  Sbn  r.  Doijla  Gazbb 

[1  O,  W.  N.,  160 


KABIli  SABDAB  f.    CflFNDBA    NATH    NaO    Cho 
IBY .  .  .       I.  Ii.  2 

GOZAFf  bb  Hossbin  r.  Bablish 


DHBY. 


I.  Ii.  B.,  20  Calc,  680 

[1  C.  W.  N.,  162 

and  Kalli  Kath  Chakbayabti  i%  Upbndba 
Chandba  Chowdhby 

[L  Ii.  R;,  24  Calc,  212  : 1  C.  W.  N.,  163 

» 

169. — -    Transfer  of  proprietary 

rights — Possession  by  conditional  mortgagees-^ 
S<r  land— Act  XVIII  of  1873— Purchase  ^pro- 
prietary rights  by  mortgagees. — The  p3tises8ion  of 
sir  land  by  conditional  mortgagees  must  be  treated 
as  the  possession  of  the  mortgagors.  Held  accordingly 
that,  where  the  mortgagees  of  certain  proprietary 
rights  in  a  mehal,  being  in  possesuon  of  such  n^htB, 
purchased  the  same  at  an  auction-sale*  the  sir  land 
included  in  the  proprietary  rights  was  held  by  the 
mortgagors  at  the  time  of  the  auction-sale  within 
the  meaning  of  s.  7  of  Act  XVIII  of  1878,  and  that, 
after  the  sale  in  virtue  of  the  provision  of  that  section, 
they  became  entitled  to  a  right  of  occupancy  in  the 
s(r  land.      1)akkA£  Ram  r.  Wazib  Ali 

[I.  If.  B.,  1  Aa,  448 

170.  Mortgage — S»» 

proprietary  tenant — Act  XVIII  of  1873,  s,  7 — 
Transfer  of  rights. — Where  a  person  mortgaged  his 
proprietary  rights  in  a  mehal,  which  rights  consisted 
of  certain  lands  occupied  by  him  covenanting  to  give 
the  mortgagee  possession  for  the  purpose  of  cultiva- 
tion and  the  payment  of  Government  revenue  and 
being  at  liberty  to  redeem  the  lands  at  any  time  at 
the  end  of  the  month  of  Jaith,such  perdon  could  not 
resist  a  claim  on  the  part  of  the  mortgagee  for  pos- 
session of  the  lands  on  the  ground  that  he  had  a 
right  of  occupancy  in  the  lands  under  s.  7  of  Act 
XYIII  of  1878,  such  section  not  being  applicable  and 
contemplating  something  more  than  a  mere  tempor- 
ary triinsfer  of  proprietary  rights  J^haqwan  Sinoh 
9.  MuBLi  SiNOH  .    I.  Ij.  B.,  1  All.,  469 


171.  Act  XVIII  of 

1873,  ss.  7,  Q—Ex-proprietary  tenant.— T\kQ  right  of 
occupancy  which  a  person  losing  or  parting  with 
the  proprietary  risjhtsin  a-mehal  acquires,  under  s.  7 
of  Act  XVIII  of  1878,  in  the  land  held  by  him  as  %ii 
in  such  mehal  at  the  date  of  such  loss  or  parting  is  a 
saleable  interest.  Held,  where  such  a  right  was  sold 
by  private  sale,  that  it  was  transferable,  s.  9  of  Act 
XVIII  of  1873  notwithstanding.  Umrao  Begam  v. 
Land  Mortgage  Bank  of  Indict,  I.  i.  R„2  All.,  451, 
followed.    A  deed  executed  by  a  village  proprietor 

11  X 
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purporting  to  transfer  his  share  in  the  village  inclnd- 
mg  his  sir  land  and  ex-proprietary  rifcht  divests  such 
proprietor  of  the  ex-proprietary  right  conferred  by 
a.  7  of  Act  XY III  of  1878.  Mabkuitdi  Dial  r.  Bam 
Babav  Bai  .  I.  I<.  It.,  2  All.,  735 

172.  Transfer  of  raiyat's  interest 

^-Abandonment — Forfeiture  -  Beng,  Aot  VIII  of 
1869,  s,  6,  A  mokurari  mirasi  pottah  was  granted 
in  1838  to  A,  who  was  foand  to  have  held  thereunder 
as  a  raiyat  till  1^59,  when  hb  right,  title,  and  interest 
were  sold  in  execution  'of  a  decree  and  purchased  by 
*B,  and  the  latter'  was  accepted  as  tenant  by,  and 
paid  rtrnt  to,  the  zaxnindar  for  nearly  twelve  years. 
The  zamindari,  being  sold  in  1871  for  arrears  of 
Government  revenue,  was  purchased  by  the  plaintiff, 
who  gave  £  notice  to  quit,  and  on  his  refusal  brought 
the  present  suit  to  eject  him.  Mefd  that  the  right 
of  occupancy  which  A  had  acquired  under  s.  6  of 
Bengal  Act  VIII  of  1869  at  the  time  of  the  sale  to  B 
was  not  transferable.  NABEin>BA  Nabatah  Hot 
Chowdhrt  «.  IsHAK  Chttndba  Sbn 

[18  B.Ii.  B.,  T.  B.,  274  :  22  W.  B.,  22 

See  WiLsoK  v,  Badha  Dulabi  Oopb 

[2  O.  W.  BT..  68 

178. 


Abandonment — 

Status  of  purchaser  as  res/ards  zamindar. — A 
tenant  having  a  right  of  occupancy  cannot  create  an 
intermediate  tenure  between  himself  and  the  scamin- 
dar.  If  a  raiyat  not  having  a  transefrable  tenure 
quits  possession,  makes  over  his  interests,  and  gives 
over  the  land  to  a  third  person,  he  may  be  treated  as 
having  abandoned  all  rights  formerly  possessed  by 
him  in  the  land.  When  a  purchaser  takes  possession 
of  a  non-transferable  tenure,  and  interposes  himself 
between  the  zamiudar  and  the  rniyats  on  the  land,  he 
thereby  commits  a  wrorg,  and  the  zamindar  may  sue 
to  declare  that  no  interest  is  vested  in  such  purchaser 
or  to  restrain  him  from  intei-fering  with  the  collec- 
tion of  rent.  Hubbbhttb  Mookbbjeb  r.  Jopoo- 
NATH  Ghosb  .7  W.  B.,  114 

174, ■ —  Recognition  of 

transfer  by  Mamindar*— The  conduct  and  acts  of  a 
zamindar  may  be  such  as  to  take  a  case  out  of  the 
pur\iew  of  the  Full  Bench  decision  in  Narendra 
Narat/an  Roy  v.  Ishan  Chundra  <S>tt,  13  B,  L»  B,, 
S74 :  22  JF.  B„  22,  which  dc  cUres  that  a  right  of  occu- 
pancy is  not  transferable,  e,g»,  where  a  zamindar  has 
clearly  reco|rnized  a  transfer  and  done  everything  in 
his  power  in  accepting  the  transferee  as  his  tenant. 
Ahbbk  Buksh  r.  Bhtbo  If  ukdfl 

[22  W.  B^  408 

175. N,»Jr.P.Beni 


Act  f XVII I  of  1873 J,  #.  9^Sale  of  occupancy 
rights  with  zamindat^s  consent^  Acceptance  of  rent 
by  zamindarfrom  vendees—  Contract  Aot,  ss  12, 23 — 
Estoppel —Eridetce  Act,  ss,  116,  116.— Vuder  a 
deed  dated  in  1879,  the  occupancy  tenants  of  huid  in 
a  village  sold  their  occupancy  rights,  and  the  zamin* 
dara  instituted  a  suit  for  a  declaration  that  the  sale- 
deed  was  invalid  under  s.  9  of  Act  XVIII  of  1878 
(the  N.-W.  P.  Bent  Act  in  force  in  1879),  and  for 


BIGHT  OF  OOOJJFANCY-- continued, 

8.  TBANSFEB  OF  BlOnT— continued. 

ejectment  of  the  vendees,  who  had  obtained  possession 
of  the  land.  It  was  found  that  the  zamindars  hsd 
consented  to  the  sale  to  the  vendees,  and  received 
from  them  arrears  of  rent  due  on  the  holding  by  the 
vendors,  and  had  recognized  them  as  tenants,  ffeld 
on  appeal  under  the  l^etters  Patent  that  the  sale-deed 
was  invalid  with  reference  to  the  provisbns  of  ss.  2 
and  23  of  the  Contract  Act,  inasmuch  as  its  object 
was  the  transfer  of  occupancy  rights  which  was  pro- 
hibited by  s.  9  of  Act  XVIII  of  3878.  Meld^bo 
that  the  zamindars  having  accepted  the  vendees  si 
tenants  and  taken  rent  from  them,  a  tenancy  wis 
thereby  constituted  under  the  rent  law  ;  thst  the 
vendees  were  therefore  not  trespassers  ;  and  thst 
therefore  the  question  as  to  ejectment  did  not  fall 
within  the  jurisdiction  of  the  Civil  Court.  Jbi5- 
GDBi  Tbwabi  v.  Dubga      .    L  Ifc  B.,  7  AH.,  678 

Upholding  the  judgment  of    Mahvoop,    /.,  in 
DuBOA  9,  Jhihgvbi  .         .    I.  Ij.  B^  7  AIL,  511 

where  Oldvibld,  J,,^B,nd  Mahxood,  J,,  differed  is 
opinion. 

176.  Transfer  by  one  co-sharer 

—y,-  W.  p.  Bent  Aot,  1873,  s.  9-^Suit  by  reversioner 
—Transferee  by  t'aAsrt^anc^.— The  plaint^ssuedto 
set  aside  an  usufructuary  mortgage  of  a  cultivatwy 
holding  by  the  defendant  M  to  the  other  defendants, 
on  the  averment  that  Ihey  held  the  saiae  jointly  with 
If^s  deceased  husband,  and  she  had  no  riftht  to  mzkt 
the  mortgage.  The  lower  Appellate  Court  found  thst 
the  land  was  held  separately  by  Ifa  husband,  sod 
that  she  had  succeeded  to  its  occupancy  on  the  death 
of  her  son.  'I  he  suit  was  dismissed  in  special  appeal 
on  the  facts  found  and  also  with  reference  to  a  9  of 
Act  XYIII  of  1873.     Babavja  r.  Basdbo  Jf issn 

[7ir.w.,a4i 

177. Transfer     of    oocupaney 

right  and  purchase  by  some  of  several 
co-sharer  landlords— j?e«i^a/  Tenancy  Ad 
f  VIII  of  1885),  s.  22,  cL  2 -Merger— Bight  of 
other  co'sharer  landlords  to  rent,  -  The  aoqaiiitioD 
of  an  occupancy  right  by  a  proprietor  does  not, 
under  sub-s.  2  of  s.  22  of  the  Bengal  Tenancy  Act, 
affect  the  right  of  a  co-sharer  landlord  to  receive  lu» 
share  of  the  rent  of  the  tenancy.  The  *'  third  person  " 
mentioned  in  that  sub-section  includes  every  penoo 
interested  other  than  the  transferor  and  transferee. 

SlTAlTATH  PaBDA  r.   PeLABAH  TBIPATI 

[L  Ii.  B.»  21  Calc,  869 

178. Co-owner's    porohase  of 

occupancy  right*  Bffeot  of— Bengal  Tenewef 
Act  (VIII  of  1885 J,  s.  22,— There  is  no  law  which 
prevents  one  of  sevoal  co-proprietors  from  holdiiif 
the  status  of  a  tenant  under  the  other  co-proprietors  i 
land  which  appertains  to  the  common  estate.  The 
effect  of  the  purchase,  by  one  co-owner  of  land,  of  th^ 
occupancy  right  is  not  that  the  holding  ceases  to 
exist,  but  only  the  occupancy  right  which  is  an 
incident  of  the  holding.  Sitanath  Pnndn  t. 
JPelaram  Tripati,  I,  L,  B.,  2t  Cale.^  869,  referred 
ta    JTawadul  Hvq  «.  Kamdas  Saha 

[LIi.B^MCala,14» 

io.w.ir..i6e 
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179. 


Effect    of    puroliase.     by 


talukhdar,  of  raiyat'e  holding— ^tfn^a/ 
Tenanctf  Ad  (VIII  of  1885J,  s,  22,  cl.  (IJ.—lf  a 
talukhdar,  at  a  sale  in  execution  of  a  decree  obtained 
by  him  against  a  raiyat,  pnrcbase  the  raiyat's  interest, 
snch  purchase  docs  not  extinguish  the  holding,  but 
mertly  divests  it  of  the  right  of  occupancy  (if  any) 
attached  to  it.  Jawadul  Huq  v.  Ram  JDag  Saf^a, 
I.  X.  R.,  24  Calo,,  143,  followed.  MiiUiir  r. 
MiiTNAT  Ali  L  Ij.  R»  24  Calo.»  621 

See  Bax  Saban  Pobpab  v.  Mahombd  Latif 

[8  O.  W.  N.,  62 


180. 


Oooupanoy,  ITon-transfer- 


able  right  of— Bengal  Tenancy  Act  (VJII  of 
1885),  9, 22 — Bffect  of  purchase  of  non'transferahle 
right  of  occupancy  by  a  eo-tharer  landlord,— 
S.  22  of  the  Bengal  Tenancy  Act  applies  only  to 
occupancy-holdings  which  are  transferable.  In  the 
case  of  a  non  transferable  occupancy  holding,  the 
holding  itself,  as  apart  from  the  right  of  occupancy, 
cannot  be  sold  so  as  to  give  the  transferee  a.  right  to 
retain  possession  of  it.  Jawadul  ffuq  v.  Sam  Das 
8aha,  I,  Z.  R.,  24  Calc,  148,  explained  and  distin- 

goished.    Gbish  Chandba  Chowdbbt  v,  Ebdab 
HAin)BA  BoT        .        .  I.  Ii.  B.,  27  Calo.,  478 

[4  C.  W.  W.,  569 


181. 


Transfer  by  proprietor  in 


jaeihal—JEx-proprietary  tenant— Act  Xll  of  1881 
(H.'JT.  P.  Sent  Act),  ss,  7,  9.— The  words  of  t.  7 
of  the  N.-W.  P.  Kent  Act,  "shall  have  a  right 
of  occupancy  in  the  land  held  by  him  as  Bit,"  are 
intended  by  operation  of  law  to  ronfer  upon  the 
proprietor  who  has  sold  his  proprietary  rights  in 
a  mehal,  irrespective  of  whether  he  claims  it  or  not, 
the  status  of  an  occupancy  tenant,  to  whom  the 
prohibition  of  s.  9  will  apply.  Seld  therefore  that 
where  a  proprietor  in  a  mehal  holding  sir  land,  who 
is  selling  his  proprietary  rights,  at  the  same  time 
transfers  all  his  rights,  actual,  vested,  or  contingent, 
in  such  sir  land,  such  transfer  is  one  of  his  right  of 
occupancy  in  such  sfr  land,  and  as  such  is  prohibited 
by  8.  9  of  the  N.-W.  P..  Bent  Act.  .Gukab  Bot 
V,  Ibdab  Singh  .    I.  lU  B.,  6  All.,  64 


182. 


Bight  of  mortgagees  from 


tenant  —Morfyayees,  Rights  of,  in  suit  for  eject* 
menf  of  tenants.—  If  a  zamindar  obtains  a  decree  in 
the  Bevenue  Court  for  the  ejectment  of  tenants  with 
a  right  of  occupancy  who  have  mortgaged  portions 
of  their  holdings,  it  does  not  necessarily  follow  that 
the  interests  of  the  mortgagees  determine  with  the 
rights  of  the  original  tenants.  Where  certain  tenants 
with  a  right  of  occupancy  mortgaged  portions  of 
their  holdings,  and  the  zamindar  assented  to  the 
substitution  of  the  mortgagees  for  the  original  tenants 
in  respect  of  those  portions  of  the  holding  of  which 
they  had  respectively  obtained  possession,  it  was  held 
that  the  zamindar  could  not  destroy  the  interest 
of  the  mortgagees  in  possession  by  obtaining  a  decree 
from  the  Bevenue  Court  ousting  only  the  original 
tenants.    GoBEBDHVir  v,  Gokas  Chakd 

pr  BT.  W.,  81 

TOI.  XT 
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188. 


Validity     of     transfer— 


Rights  of  mortgagees  from  tenant^  Lease --*'  Zur^i- 
peshgi  "  lease— Act  XII  of  1881  (N,-  W,  i>.  Rent 
Act),  ss.  8,  9.—The  occupancy  tenants  of  certain 
land  executed  a  zur^i-peshgi  lease  in  favour  of  certain 
persons,  by  which,  in  consideration  of  a  sum  of 
money,  it  was  agreed  that  the  latter  should  have  the 
right  of  occupying  and  cultivating  the  occupancy 
holding  as  tenants  for  a  term  of  years  at  a  n6minal 
rent.  In  pursuance  of  this  agreement,  those  persons 
obtuned  possession.  The  zamindar  thereupon  brought 
a  suit  against  them  for  ejectment  and  to  have  the 
zur-i-peshgi  lease  set  aside.  Held  by  the  Pull  Bench 
that  the  zuri-pesbgi  lease  was  a  transfer  of  occupancy 
rights  within  the  meaning  of  s.  9  of  the  N-W.  P. 
Bent  Act  (XII  of  1881),  and  was  therefore  invalid. 
Per  Pbthbbam,  C.J,— A  right  of  occupancy  means 
nothing  but  the  right  to  live  on  and  cultivate  land  as 
one's  own.  Fer  StbAioht,  J.— The  last  sentence  of 
s.  8  of  the  Bent  Act  should  not  be  read  as  declaring 
that  any  occupancy  tenant  may  sub -let  his  land,  but 
that  the  scope  of  the  pioviso  is  limited  to  tenants 
who  actually  occupy  or  cultivate  land  under  a  writ* 
ten  lease,  without  having  acquired  a  right  of  ocoo* 
pancy.  Bidagatullah  v.  Ram  Nitoaz  Rai,  Weekly 
Notes,  All.,  1682,  p.  80,  referred  to.  Abadi 
HvsAiN  9.  JuBAWAN  Lal  .    L  L.  B.»  7  All.»  866 


184. 


Suit  for  ejeoi* 


ment — Act  hy  tenant  inconsistent  with  purpose  for 
whibh  land  was  let — Mortgage  of  occupancy* 
holding  ^Cancelment  of  mor/goge  before  suit  for 
ejectment— Act  XII  of  1881  (N.-W.  P.  Rent  ActJ, 
ss.  9,  93  fb),  149. — An  occupancy  tenant  made  an 
usufructuary  mortgage  of  his  holding,  anda^terwarda 
had  the  land  and  the  mortgage -deed  returned  to  Mm, 
and  the  mortgage  was  cancelled.  Subsequently)  the 
landlord  instituted  a  suit  for  ejectment,  on  the  ground 
that  by  the  mortgage  the  tenant  had  committed  an 
act  inconsistent  with  the  pucpose  for  which  the  land 
was  let,  within  the  meaning  of  Act  XII  of  1881 
(N.-.W.  P.  Bent  Act),  s.  93  (b).  Held  by  Oldmbld, 
J.,  that,  apart  from  the  question  whether  executing 
a  mortgage  of  his  holding  was  an  act  within  the 
meaning  of  s.  93  (()  of  the  Bent  Act,  the  mortgage 
having  been  cancelled,  there  was  no  cause  of  action 
left,  and  the  penalty  should  not  be  enforced,  with 
reference  to  s.  149.  Held  by  Mahmood,  J,,  that 
the  occupancy  tenure  could  not  be  brought  to  an  end 
except  on  grounds  clearly  provided  by  the  law ;  and 
the  execution  of  the  mortgay,  though  illegal  and 
void,  was  not  "any  act  or  omission  detrimental  to  the 
land  "  or  "  inconsistent  with  the  purpose  for  which 
the  land  was  let "  within  the  meaning  of  s.  93  (i) 
of  the  Bent  Act,  and  furnished  no  ground  for 
ejectment.  Oopal  Panday  v.  Parsotam  Das^ 
7.  Z.  R.,  B  All.,  121,  and  Naik  Ram  Singh  r. 
Murli  Dhar,  I.  L.  R.,  4  All.,  871,  referred  to. 
Also  per  Mahmood,  J.— The  terms  of  s.  98  {b)  of  the 
N.-W.  P.  Bent  Act  apply,  exempli  gratia,  to  cases 
in  which  land  is  given  to  a  tenant  for  purposet  of 
cultivation,  and  is  used  by  him  for  building  or 
other  purposes.    Dbbi  Pbasad  v.  Hab  Datal 

[I.  li.  &,  7  Aa,  681 
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186.- 


Act  (XII  of  1881  J,  s.  9B  (h)- Mortgage  hy 
eX'proprielaty  tenant — Act  "  inconsistent  with  the 
purpose  for  which  land  was  let " — Act  Xllof  1881, 
ss.  9,  56.— The  policy  of  the  framen  of  theN.-W.  P. 
Bent  Act  (XII  of  lb81)  was  not  to  protect  the  interest 
of  the  purchaser  of  proprietary  rights,  but  that  of  the 
person  whose  proprietary  rik'hts  have  been  sold,  and 
who  has  become  an  ex- proprietary  tenant.  It  would 
be  straining  the  law,  as  laid  down  in  s.  98  (&)  of  the 
Act,  to  hold  that  a  mortgage  of  his  holding  granted 
by  an  ex-proprietary  tenant  was  an  act  '*  inconsistent 
with  the  purpose  for  which  the  land  was  let  '*  within 
the  meaning  of  that  provision.  The  words  quoted 
have  r^erence  to  something  which  may  alter  the 
character  of  the  land,  or  cause  injury  to  tl^e  land  and 
thus  to  the  landholder.  In  the  case  of  a  mortgage 
by  an  ex-proprietary  tenant,  the  landholder  would 
not  be  damnified  by  being  unable,  in  the  event  of  his 
rent  being  in  arrear,  to  distrain  the  crops  grown  upon 
the  land  by  the  so-called  mortgagee,  s.  66  of  the  Bent 
Act  giving  the  landholder  a  right  to  distrain  any 
crops  growing  upon  the  land,  by  whomsoever  gprown, 
in  respect  of  which  the  arrear  arises.  Dehi  Prasad 
V.  Bar  DayaU  I.  L,  S.,  7  All,,  691,  followed. 
Wajiha  Bihi  v.  Ahhman  Singh,  Weekly  N'oles,AlL, 
1883,  i(>6,  referred  to.    Fatiha  Bboax  v.  Haksi 

[I.  li.  B.,  8  AIL;  244 


186. 


jr.-  W.  p.  Sent 


Act,  (XII  of  1881),  ss.  7,9— Sir  land— Sale'of  sir 
land  hy  co-sharer — Ex'proprietary  tenant. —  Beld 
by  Pbthsbam,  C.J.,  and  Stbaioht,  Oldtibld,  and 
Bbodhubbt,  J  J.,  that  the  question  whether  the 
proprietary  rights  of  a  co-sbarer  in  the  sir  of  a  mehal 
are  ^stinct  and  separate  from  the  proprietary  rights 
in  the  mehal  itself,  so  as  to  enable  the  owner  of  one 
share  to  sell  and  give  possession  of  his  sfr  alone  as 
against  his  co-sharers,  must  be  determined  with 
reference  to  the  tenure  and  conditions  under  which 
land  is  held  in  the  mehal  by  the  co*parceners,  to  be 
ascertained  in  each  case.  Per  Pbthebax,  C,J,,  and 
Stbaight  and  Oldfdsld,  J  J, — In  zamindari  tenures, 
in  which  the  whole  land  is  held  and  managed  in 
common,  a  co-sharer  cannot  coirvey  his  right  of 
occupancy  in  the  sir  as  something  distinct  from  his 
proprietary  rights  in  the  mehal.  In  puttidari  tenures, 
in  which  the  lands  are  divided  and  held  in  severalty, 
each  proprietor  managing  his  own  lands,  there  may 
be  lands  which  come  within  the  classification  of 
air  given  in  the  Bent  Act,  but  they  would  not  seem 
to  be  on  a  different  f coting  from  any  other  land  held 
in  severalty  by  a  proprietor.  Per  Bbodhubst,  J. — 
So  long  as  a  person  is  the  sole  proprietor  of  a  mehal, 
he  is  not  restrained  by  any  law  from  effecting  a  sale 
of  his  proprietary  rights  in  his  sfr  land,  even  though 
he  retains  possession  of  the  whole  of  the  other  lands  of 
the  mehal.  Per  Mahxood,  J. — ^That  the  proprietary 
rights  of  a  joint  co- sharer  in  his  sfr  land  form  an 
essential  part  of  his  rights  in  the  mehal ;  that  such 
proprietary  rights  in  the  sfr  land  may  be  sold,  but 
that  the  purchaser  under  such  a  sale  could  not  obtain 
any  such  possession  as  would  operate  indef  easance  of 
the  exproprietary  right  in  sucn  sir  land  conferred  by 
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s.  7  and  secured  by  s.  9  of  the  Bent  Act  Sahib 
Sam  V.  Kishen  Singh,  Weekly  Notes,  All.,  1882^ 
p,  19;  Hazari  Lai  v.  Ugrah  Rai,  Weekly  Note*, 
AIL,  1884,  p.  103 ;  Qulah  Rai  v.  Indra  Singh, 
J.  X.  R„  6  All.,  64  i  and  Tirmal  Singh  v.  Bhola 
Singh,  Weekly  Notes,  All.,  1834,  p.  ^69,  referred  to. 
SiTAPAL  PbASAD  €.  AHTUL  BiBI 

[I.  li.  H.,  7  AIL,  638 

187. Mortgage     fty 

conditional  sale  of  occupancy  rights  to  samindaf — 
Act  XVIII  of  1873  (N.'W.P.  Rent  Act  J,  s.  P— 
Act  XII  of  1881  (S.'W.  P.  Rent  AetJ,  ss.  2,  9.— 
The  occupancy  tenant  of  certain  lan4>  before  the 
N.-W.  P.  Bent  Act  (XII  of  1881)  came  into  force, 
mortgaged  his  rights  to  his  zamindars  by  a  deed  of 
conditional  sale.  The  zamindars  sued  the  heirs  of  the 
conditional  vendee  for  foreclosure  and  possession  of 
the  mortgaged  property.  Meld  by  the  Full  Bench 
that  the  terms  of  the  judgment  of  the  Full  Bench  in 
Naik  Ram  Singh  v.  Murli  Dhar,  I  X.  R.,  4  AU., 
371,  were  directly  applicable  to  the  case,  and  chat  the 
transaction  of  mortgage,  which  was  subsequently  to 
become  a  sale*  was  not  a  transaction  to  which  s.  2  of 
the  Bent  Act  applied,  because  the  sale  would  not 
have  effect  till  after  the  Act  came  into  operation* 
MuBLi  Bai  V.  Lbdbi  .        .    Lli.  IL.  7  AIL,  861 

188.  -  Efect  of  trans- 
fer on  occupancy  right — Transfer  of  trees — Act 
XII  of  1881,  s.  9.— The  presumption  of  law  and 
the  general  rule  is  that  property  in  timber  on  a 
tenant's  holding  rests  in  the  landlord  in  the  same  way 
as,  and  to  no  less  an  extent  than,  the  property  in  the 
soil  itself.  Faqueer  Soonar  v.  Khnderun,  2  N.  W., 
251 ;  Ajudhia  Nath  v.  Sital,  I.  X.  R.,  3  All.,  5G7 ; 
Abdool  Rohomon  v.  Dataram  Rashee,  W,  R,,  1864» 
367  ;  Ruttonji  Rdulji  Shet  v.  Collector  of  Tanna, 
11  Moore* s  I.  A.,  295,  referred  to.  ^e/e{  therefore, 
where  an  occupancy  tenant  transferred  his  holding, 
that  the  transfer  was  not  only  invalid  in  respect  of 
the  holding,  but  in  respect  also  of  the  tree«  on  the 
holding.  Where  an  occupancy  tenant,  under  the 
impression  that  he  was  a  tenant  at  fixed  rates,  sold 
his  holding,  and  the  landhohier  sued  the  tenant  and 
his  vendee  to  bM  aside  the  transfer  as  contrary  to  law, 
and  for  possession  of  the  holding, — Held  that  the 
transfer  could  not  be  treated  as  a  relinquishment  by 
the  tenant  of  the  holding  to  the  landholder,  and  that 
the  proper  decree,  to  make  was  that  the  transfer 
should  be  cancelled,  that  the  plaintiff  was  entitled  to 
eject  the  vendee  from  the  Und,  but  the  plaintiff  was 
not  entitled  to  tske  the  holding  from  the  vendor. 
Eabim  Miav  v.  Banda  Hubain 

[I.  Ii.  B.,  6  All.,  616 


189. 


—  Inquiry  as  to 


validity. — When  a  raiyat  alleges  a  mokurari  right 
by  purchase,  the  nature  of  his  vendor's  title  ought  to 
be  inquired  into,  and  whether  it  was  or  was  nut  trans- 
feiable.  Gobiitd  Chundbb  Mozuxdab  v.  Hissux- 
bhitbbbb  Dossbb.  Bam  Chundbb  Mittbb  «. 
Bamzakbb  Bbbbb  .      2  W.  R.,  Act  X,  4 

Banbb  Madhub  Bakbbjbb  v.  Jot  Kishbit  Moo- 
ebb  jbb    .  .    4  W.  B.,  Act  X,  16 
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180. 


Transfer  of  ten- 


ure— Ejectment  of  transferee. — Where  a  tenure  has 
been  transferred  by  the  tenant,  and  it  is  found  that 
the  transfer  was  invalid,  the  zamindar  is  entitled 
to  eject  the  transferee,  and  look  to  the  former  tenant 
for  his  rent.  Suddtb  Pubis  a  v.  Boibtxtb  Pubiba 
[12  B.  L.  B.,  84  note :  16  W.  B..  261 


181. 


Suit  for  regiitra' 


Hon  of  name  in  landlord's  serisht  a — Right  of  suit — 
NoticeSengal  Tenancy  Act  ( V III  of  1885),  s,  73, 
—Under  the  Bengal  Tenancy  Act  (VII I  of  1885),  the 
transferee  of  a  holding  of  a  raiyat  with  right  of  occu- 
pancy transferable  by  cu  stom  cannot  maintain  a  suit 
for  r^stration  of  his  own  name  in  the  landlord's 
serish^  by  expunging  that  of  his  vendor.  A  declara- 
tion that  the  transferee,  and  not  the  old  tenant,  is 
responsible  for  the  rent  of  the  holding  cannot  be 
obtained  without  service  of  notice  as  prescribed  by 
s.  73  of  the  Act.  Abibiea  Pebshad  v.  Chowdhbt 
Eeshbi  Sahai        .         .  I.  Ij.  B.»  24  CaIo.«  642 

See  EULHIP  SVXQtK  r.    GILLJlKDBBS,  Abbitthnot 

&  Co.  and  Motxlaij  SivctH  r.  Omabali 

[I.  Ij.  B.,  26  Cale.,816 
8  O.  W.  N.,  18 

and  contra  Ananda  Euuab  Naskab  v,  Habi 
Dabs  Haldab  .    I.  Ij.  B.,  27  Calc,  646 


BIGHT  OP  BBPliY. 


1. 


Witnesses  not  called  for  de- 


fence.— Where  defendant's  counsel  did  not  go  into 
evidence*  but  had  not  intimated  his  intentioo  to  call 
witnesses,  the  plaintiiTs  counsel  has  a  right  to  reply. 
YlBASTAVI  ChBTTI  V.  APPABYAia  ChBTTI 

a  Mad.,  876 


2. 


Decision  on  appellant's 


arguments  after  hearing  respondent. — 
Where  an  appellant  had  been  heard  at  length  and 
the  respondent  heard  partly  in  answer,  and  the 
Court  came  to  a  conclusion  after  research  into  the 
record  without  any  new  matter  being  brought  forward 
by  the  respondent,  it  was  considered  unnecessary  to 
hear  the  appellant  in  reply.  Boubsbau  v  Nitboo 
EiBHOBE  Bhudbo  .  .       12  W.  B.«  802 


8. 


Giving  no  op];>ortunity  for 


reply — Ground  for  special  appeal, — Where  an 
appeal  was  dismissed  by  the  lower  Appellate  Court, 
after  heariug  the  respondent's  pleader,  without 
giving  the  appellant's  pleader  an  opportunity  to 
reply,  the  High  Court,  on  that  objection  being  made 
a  ground  of  special  appeal  from  an  order  of  the 
Judge  refusing  to  grant  a  review  on  that  ground. 
Bet  oside  the  order  and  sent  the  case  back  for  re-trial. 
Jabdikb  v.  Takihi  Mohan  Sbn 

[8  B.  Ij.  B.,  Ap.,  44 

Distinguished  in  Bam  Eookab  Etbtjrto  Dabs  v, 
SovAiUH  Dabs  Pobauaviok    .       8  C.  Ij.  B.,  28 

which  was  a  case  where,  after  some  explanation  from 
the  appellant's  vakil,  the  Judge  said  he  did  not 
think  Uie  Munsif's  judgment  erroneous,  whereupon 
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the  vakil  said  he  was  not  desirous  of  arguiug  the 
case  further,  and  the  Judge  began  writing  his  judg- 
ment* .and  refused  to  hear  another  vakil  instructed 
by  the  appellant  who  came  in  and  asked  permisbiou 
to  argue  the  case. 


4. 


Hearing  of  rule   **  nisi  "— 


Practice, — On  the  hearing  of  a  rule  nisi  after  cause 
had  been  shown  against  the  rule,  it  was  objected,  ou 
counsel  rising  to  support  it,  that  there  was  no  right 
of  reply,  no  affidavit  having  been  used  in  showing 
cause.  The  objection  was  overruled  and  a  reply 
allowed.  Bamabttztdabi  Dasi  v,  Baunabatan 
MiTTBB  .    7  B.  li.  B.,  Ap.,  67 

6. Question  of  law — Construction 


of  will — Evidence  not  called  for  defendants.  —In  a 
suit  for  the  construction  of  a  will,  a  reply  was 
allowed,  although  the  defendants  called  no  evidence, 
the    suit  being    of    the  nature  of  a  special  case. 

JlTDAH  V,  JlTDAH       .  .  .     6  B.  Ii.  B.,  489 

8. 1 Crown's   right   of  reply— 

Trial  of  prisoners  charged  with  distinct  offences  in 
one  indictment, — Where  two  priwners  were  charged 
with  distinct  offences  in  the  same  indictment,  the 
calling  cf  evidence  ou  bebalf  of  one  does  not  give  the 
Crown  a  right  of  reply  upon  the  other.  Qcebn  r. 
Abbas  « 2  Hyde,  247 


7. 


Use  of  documents 


in  cross-examination  hy  accused,- The  fact  that 
the  accused  has,  during  the  cross«examination  of  the 
witnesses  for  the  prosecution,  used  certain  docu- 
ments, and  that  such  documents  have  been  put  in 
as  evidence  on  his  behalf,  does  not  entitle  the  pro- 
secutor to  the  right  of  reply,  if,  when  asked  upon  the 
close  of  the  case  for  the  prosecution  whecner  he 
means  to  adduce  evidence,  th»  accused  says  that 
he  does  not.  QirBBN-EMFRBSS  v.  Gbbbs  Chundbb 
Bakbbjee  .        .        .    I.  Ij.  B.,  10  Gala,  1024 


8. 


•Practice — Ev\m 


denee — Witness  called  by  Court — Tendering  wit' 
nesses  for  cross-examination — Criminal  Procedure 
Code  (Act  X  of  1882),  ss,  S89,  540.— The  Kiving 
of  any  documentary  evidence  by  an  accused  person, 
during  the  cross-examination  of  the  witnesses  for 
the  prosecution,  and  before  he  is  asked  under  s.  289 
if  he  means  to  adduce  evidence,  does  not  give  a 
right  of  reply  to  the  prosecution.  Queen-Empress 
v.  Orees  Chunder  Banerjee,  I,  L.  R,,  10  Calc,  1024, 
followed.  Empbbss  ov  Indu  v.  Ea£ifbosokno 
Doss  .        .        L  Ii.  B.,  14  Calo.,  246 


9. 


Criminal  Pro* 


eedure  Code,  s,  289, — Where  documentary  evidence 
was  put  in  by  the  accused  during  the  case  for  the 
Crown  and  before  examination  of  the  accused, — Seld 
under  s.  289  of  the  Code  of  Criminal  Procedure 
that  the  Crown  had  the  right  of  reply.  Queen- 
Empress  v.  Orees  Chunder  Banerjee,  I,  L,  R,,  10 
Calc,  1024,  dissented  from.  Quben-Emfrbbs  v. 
Ybnkata^athi  .        .       I.  Ij.  B.,  11  Mad.,  888 


10. 


'Praotic  e — Cti- 


minal  Procedure  Code  (Aot  X  of  1882),  s.  289.— 
The  putting  in,  as  evidence  on  his  behalf,  of  any 
documentary  evidence  by  an  accused  person  during 
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the  croB8«exEminatioTi  of  the  witnesses  for  the  prose- 
cution and  before  he  is  asked  nnder  s.  289  if  he 
means  to  adduce  evidence,  does  not  give  the  proeccu- 
'  tion  a  right  to  reply.  "Empress  v.  Kaliprossonno 
Doss,  I.  X.  J?.,  14  Cale,,  245,  followed.  Queen* 
Empress  v.  Venkatapaffu,  L  L.  B,,ll  Mad,,  339, 
dissented  from.    Quxek-Em pbbbb  e.  SrLOUOir 

[I.  Ij.  B.,  17  Calc.  980 

IjL   —      -  — Witnesses     not 

called  Jor  defence— Meply  hy  prosecutor— Crimi" 
nut  Procedure  Code  (Aot  X  of  1882J,  ss,  239,  292, 
— At  the  close  of  the  evidence  for  the  prosecution, 
the  attorney  for  the  defence,  in  answer  to  the  J  udge, 
stated  that  he  meant  to  call  witnesses.  The  Court 
then  adjoamedi  and  on  the  following  day  the 
attorney  stated  that,  on  re-consideration,  he  did  not 
intend  to  call  witnessen.  The  Judge  allowed  the 
prosecutor  to  reply,  ffeld  that,  though  the  strict 
interpretation  of  ss.  289  and '  2i^2  of  the  Criminal 
Procedure  Code  would  warrant  this  course,  it  was 
never  meant  by  the  Legislature  that  the  prosecutor 
should  have  a  reply  when  no  witnesses  are  called  for 
the  defence,  the  object  of  the  law  being  evidently  to 
let  each  side  have  an  opportunity  of  commenting  on 
the  evidence  of  the  other,  arid  not  to  give  an 
additional  advantage  to  the  prosecutor  in  sucl^a  case 
as  the  present.  Hubbt  Chubk  Chuobbbbuttt  v, 
Empbxbb 

[I.  Ii.  R,  10  Calo.,  140:  18  C.  Ii.  IL,  868 

12,  — Documents  put  in 

evidence  on  behalf  of  accused  during  cross-examin* 
ation  of  witnesses  for  prosecution — i^o  witnesses 
called  for  defence— Criminal  Procedure  Code  (Act 
X  of  1882J,  s.  292'-Practice.-T:he  fact  that 
during  the  cioss-ezamination  of  witnesses  for  the 
prosecution  documents  are  put  in  evidence  on  behalf 
of  the  accused  does  not  give  the  prosecution  the 
right  of  reply  if  no  witnesses  are  called  for  the 
d^ence.  Qubbv-Kxfbbbb  r.  Ebibhnaji  Babubat 
BvxELL    .  I.  Ij.  IL»  14  Bom.,  486 


18. 


—Criminal  Pro* 


eedure  Code,  ss,  239,  292— Adducing  evidence  for 
the  defence — Documents  produced  for  cross-ex  amina" 
tion  of  Crou-n  witness — Practice.— In  a  trial  before 
a  High  Court  or  a  Court  of  Session,  evidence  for  the 
defence  cannot  be  adduced  until  the  close  of  the  case 
for  the  prosecution ;  but  counsel  for  the  defence  may, 
while  a  witness  for  the  Crovtm  is  under  cross-examina- 
tion, put  documents  to  him,  and  if  in  so  doing 
counsel  reads  or  causes  to  be  read  to  the  Court  su^ 
documents,  he  thereby  impliedly  undertakes  to  put 
those  documents  in  as  evidence  at  the  proper  time. 
When  such  documents  as  aforesaid  are  filed  in  Court 
as  evidence,  or  any  other  documentary  evidence  is 
put  in  by  the  defence,  the  defence  has  "adduced 
evidence  "  within  the  meaniqg  of  ss.  289  et  seq,  of 
the  Code  of  Criminal  Procedure,  so  as  to  give  the  pn>- 
secution  a  right  of  reply,  though  no  witnesses  may  be 
called  for  the  defence.  In  a  trial  at  the  Criminal  Ses- 
sions of  the  High  Court  during  the  cross-examination 
of  one  of  the  witnesses  for  the  Crown,  counsel  for  the 
defence  put  certain  documents  to  the  witness,  and 
these  were  read  to  the  Court  and  jury  and  marked  as 
exhibits  as  eridenoe  for  the  defence,  and  were  filed 
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with  the  record  in  the  same  way  as  the  evidence  for 
the  prosecution  had  been  marked  and  filed.  During 
the  cross-examination  of  the  next  witness  a  similar 
course  was  pursued,  and,  after  the  cross-examination 
had  continued  for  some  time,  counsel  for  the  defence 
applied  to  the  Court  for  a  ruling  as  to  whether 
the  fact  of  documents  having  been  used  during 
cross-examination  in  the  manner  above  stated  would* 
under  s.  292  of  the  Code  of  Criminal  Procedure, 
entitle  the  Crown  to  a  reply,  in  the  event  of  the 
accused  not  calling  witnesses.  Seld  that  although, 
as  a  matter  of  order,  such  a  question  would  be  better 
raised  either  when  the  first  document  intended  to  be 
used  in  this  way  was  put  to  a  witness  or  when 
the  accused  was  asked  if  he  meant  to  adduce 
evidence,  yet  there  was  nothing  in  the  Code  of 
Criminal  Procedure  to  prevent  the  Court  from 
deciding  the  question  at  any  other  stage,  and  that^ 
under  the  special  circumstances  of  the  case,  it  might 
be  considered  then.  Held  also  that  the  use  of  the 
documents  in  the  manner  above  stated  gave  Che  pro- 
secution a  right  of  reply.  Queen-Empress  v.  Orees 
Chunder  Banetjee,  I.  L.  B„  10  Calc,  1024;  JFin- 
press  of  India  v.  Kaliprosonno  Doss,  L  L,  E,,  14 
Calc,  245 ;  Queeu'Empress  v.  Solomon,  I,  X.  £.,  17 
Calc,  930 ;  and  Queen^Empress  v.  Krishnoji 
Bahurav  Bnlell,  I.  L  R  ,  14  Bom.,  430,  dissented 
from.    Qubbn-Ekpbbbb  r.  Hattibld 

[I.  I..  B.,  14  Ali,  212 

14. —  Several  pereohe 

tried  jointly — Bight  of  reply 'where  one  of  several 
accused  calls  witnesses  and  the  others  do  not — Cri" 
minal  Procedure  Code  (1B82),  ss.  289,  290,  and 
292. — Where  one  of  several  accused  persons  tried 
jointly  calls  witnesses  at  the  trial,  but  the  other 
accused  call  no  witnesses,  they  must,  under  s.  2t0  of 
the  Criminal  Procedure  Code,  all  follow  oue  another 
in  their  defence,  and  the  prosecution  has,  under 
s.  292f,  the  right  of  reply  on  the  whole  case.  QuzBir- 
Empbbbs  V,  Sadakakd'Naratan 

[I.  Ii.  R,  18  Bom.,  864 


16. 


Tender  ofdoew 


meni  to  witness  for  Crown  in  cross-examination — 
Criminal  Procedure  Code  (1S82J,  s,  292.— the 
action  of  the  defence,  during  the  cross-examination 
of  a  witness  for  the  Crown,  in  tendering  a  document 
to  such  witness  and  using  the  same  as  evidence  for 
the  defence  was  held  to  entitle  the  Crown  to  reply 
under  s.  292  of  the  Code  of  Criminal  Procedure. 
Qvbbv-Empbbbb  v.  Mobb        L  Ii.  R,  16  AIL,  88 
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See  Act  XIII  op  1859      .    2  Mad.,  427 

See  Act  XX  op  1868        .  2  N.  W.,  420 

[4^.117.,  165 

L  Ii.  IL,  2  Mad.»  197 

I.  Ii.  R.,  7  Calo.,  767 

L  Ii.  B.,  9  Calo,  188 

I.  Ii.  B.,  19  Mad.,  896 

/{^tftf  Casbs  UNDBB  Assignment  op  Choss 
IN  Action. 

See  Casbs  undbb  Bbnavi  Tbansaotion 
—Cbbtipibd  Pdbchasbbs. 

See  Bbnaki  Tbansaotion— Gbnbbal 
Casbs  .  25W.B.,  682 

[8  C.  Ii.  B.,  9 

I.  Ii.  B,  21  Mad.,  80,  231 

I.  Ii.  B.,  22  Bom.,  820 

I.  L.  B.,  18  Mad.,  469 

I.  Ii.  B.,  28  Calc.  460,  962,  962  note 

I.  Ii.  B.,  27  Calc,  281 

See  Casbs  undbb  Cbbtipioatb  op  Ad- 
ministbation  -  Bight  to  Sub  ob  Bzb- 
OUTB  Dbcbbb  without  Cbbtipicats. 

See  Casbb  undbb  Ciyil  Pboobdubb  Codb 
S.241. 
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BIGHT  OF  8TJTF— continued. 

See  Endowheut    I.  Ij.  B.,  3  Calc.,  563 

[2  O.  L.  R.,  128 

3C.  L.B.,  112 

I.  If.  B.,  9  Bom.,  169 

I.Ii.  B.,  14Mad.,  1 

See  FisHBBY,  Bioht  ot. 

[I.  Ij.  B.,  2  Bom.,  19 

See  Casbs  tjndbb  Hikdf  Law— Ebvbb- 

SIONBBS — POWEES    OB       BBTBBSlOlTBBSy 

ETC.— Who  mat  sub. 
See  Casbs  ukdbb  Jubisbiction  op  Citil 

COITBT. 

^    See  Cases  ukbeb  PABTiEg— SrrpB  by  somb 

OB    A    Class    as    BEPBESBNTATIYEfl    OP 
ClASS. 


1. 


1.  INTEBEST  TO  SUPPOBT  BIGHT. 

Party  without  right  or  in- 


terest ineubject-matter  of  suit.— A  party  must 
•how  due  riftht  or  interest  in  the  subjebt-matterof  the 
suit  to  entitle  him  to  com]  lain  of  any  acts  injuriouB 
thereto,  and  a  mere  stranger  withoat  interest  cannot 
maintain  any  suit.     Ohukduic  r.  TA£IB  Ali 

[2ir.W.,41 

Bhbxdhasbb  Sihgh  r.  EisHBV  Pbbshad  SnroH 

[16  W.  B.,  106 


2. 


Wtot  of  interest  in  suit— 


Procedure  in  appeal— Stay  of  proceedings  on  appli^ 
cation*-^  The  High  Court  will  not,  on  the  application 
of  the  defendant  stay  all  proceedings  in  the  appeal, 
on  tiie  ground  that  the  pliuntifl  has  no  interest  in  the 
suit,  that  being  a  question  which  can  more  properly 
be   raised    in   the  suit  or  appeal  itself.    Ik  thb 

XATTBB  OB  THE  PBTITIOK  OP  EhODBJOONISSA 

[7W.B.,486 


8.  Bight  to  expose  fraud  in 

Court — Evasion  of  order  for  guardians  of  minor 
to  account,^  Where  a  gross  fraud  is  being  practised 
on  a  Courtj  with  the  object  of  evading  an  order  which 
the  Court  has  made  directing  a  minor's  guardians  to 
account,  any  person  who  appears  before  the  Court  and 
exposes  the  ^ud,  undertaking  also  to  prove  it,  ha»a 
locus  standi  In  Court,  and  has  a  right  to  be  heard. 
HossBiN  Ali  Ehak  v.  Bubbut  Ali 

[10  W.  B.,  372 


4. Suit  on  covenant  by  pur- 
chaser.—^e^c?  that  the  plaintiff  had  no  right  to  sue 
for  the  enforcement  of  the  promise  made  in  favour  of 
the  i)erson  from  whom  she  bought,  who  did  not 
convey  to  her  the  right  to  sue  upon  or  otherwise 
enforce  it.    Eishobb  v.  Jet  Eishobb  Dass 

[3  Agra,  46 

6. Suit  by  male  members  of 

family — Insult  to  women. — Held  that  male  mem* 
bers  of  a  family  cannot  sue  for  the  injury  or  insult 
which  they  have  sustained  indirectly  in  consequence 
of  ill-treatment  of  certain  female  members  of  the 
family,  and  that,  if  there  was  any  remedy  by  suit  for 
such  grievance  or  dishonour,  it  was  open  to  the 
women  themselves,  and  not  to  the  plidntilfg.  OoBAi 
«.  Bhowavbb  PBBSHAn  1  Agra,  264 


I    BIGHT  OP  QVlT—coiitinued. 
1.  INTEBEST  TO  SUPPOBT  BIGHT- ffoii/ifcwrf. 


6.  Suit  to  have  trust  ftind  paid 

into  Court— Suit  quia  timet— Want  of  title  or 
interest  in  plaintiff,— K  suit,  the  sole  object  of  which 
was  to  have  a  trust  fund  paid  into  Court,  was  dis- 
missed on  the  ground  that  the  plaintiff  had  no  actual 
title  to  any  part  of  the  fund.  When  the  plaintiff  in 
a  suit,  seeking  §olely  4;ho  payment  into  Court  o! 
a  fund  for  the  relief  of  poor  Armenian  orphans,  had 
no  interest  except  as  a  member  of  the  Armenian  com- 
munity,—flr«/</  that  he  had  no  such  title  to  part  of 
the  fund  as  would  support  the  suit.  Held  also  that 
the  consent  of  the  defendants,  the  trustees  of  the 
fund,  to  the  decree  sought  by  the  plaintiff  would  not 
justify  the  Court  in  making  it.  To  support  a  bill 
quia  timet,  the  plaintiff  must  have  a  title  in  possessioD 
or  expectancy,  and  the  property  must  be  in  dango*. 
Satoob  r.  Satoob         ...        2  ICacL,  8 


7. 


-Interest  sufficient  to  maintain 


suit— 5«t/  hy  representative  of  testator  to  enforce 
charitable  or  religious  trusts  under  will-  Plaint, 
Allegiitions  in, — The  representatives  of  a  testator  are 
entitled  to  sue  for  the  ei)furcement  of  the  due  perform- 
ance of  trusts  created  by  him  for  religious  and 
charitable  purposes,  and  in  which  they  are  not  person- 
ally interested,  but  their  suit  will  be  dismissed, 
unless  upou  their  plaint  they  substantially  allege 
a  state  of  circumstances  which,  if  proved,  wiU  consti- 
tute a  distinct  breach  of  trust.  Bbojoxohitv  D083 
f>  HuBBO  Loll  Doss  6  C.  Ij.  B.,  68 


8. 


Suit  hff  wife  la 


absence  of  husband  for  his  share  of  property  under 
partition'deed. — Plaintiff  brought  a  suit  to  procure 
delivery  to  her  of  a  share  of  land  purchased  with 
money  subject  to  the  provisions  of  a  deed  of  parti- 
tion executed  by  her  huaband  and  the  undivided 
members  of  his  family.  Plaintiff's  husband  had  been 
since  1864  absent  in  a  foreign  country.  Held  that 
the  plaintiff  sufficiently  represented  her  absent  and 
divided  husband  to  enable  her  to  sue  for  his  aharf. 
Pafammal  V,  Bamaswaui-Chbtti     2  Mad.,  865 

9.  Interest  as  Collector  of  reve- 
nue of  (Government-  Suitforaecreiian.-'AehxiT, 
B,  formed  by  gradual  accretion  to  an  estate  (mooiah 
B),  was  resumed  by  Qovemment,  who  successively 
made  temporary  settlements  for  it  with  the  patniikr 
of  mouzah  B,  and  finally  with  the  zamindar.  While 
the  second  settlement  was  in  force,  another  chur 
formed,  and  a  dispute  arose  between  the  patnidar 
of  B  and  the  patnidar  of  an  adjoining  mousah,  D,  as 
to  its  ownership.  Three  suits  were  brought  by  the 
latter,  claiming  the  second  chur  as  an  accretion  to  hi* 
estate,  in  all  which  suits  he  was  8ucoes8fQl,«ndin 
one  of  which  Qovemment  was  a  party.  Govern- 
ment then  sued  to  set  aside  the  decrees  in  the 
two  suits  in  which  it  was  not  a  party,  and  for 
possession  of  the  land  in  dispnte,  and  it  was  fonnd 
in  that  suit  that  the  land  was  continnous  to 
chur  B,  and  not  to  mouzah  D.  Meld  that  Govern- 
ment, having  a  right  to  revenue,  but  not  io  actual 
possession,  could  have  no  locus  standi  as  plaintiif  in 
such  a  suit.  Mooetaebshbb  Dbbba  «.  Coixbctob 
ovBiTBDWAK  18W.B.,a04 
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BIOHT  OF  BOrH—continued, 

1.  INTBBEST  TO  SUPPOET  monv -continued. 


10. 


Interest  of  lambardar — 


Suit  for  sums  paid  as  nuzxeraita  before  resumption, 
— A  certain  sum  was  paid  to  GoTernment  as  nuzzer- 
anna  during  the  existence  of  the  maafi  grant 
throngh  a  laaahardar.  After  the  maafi  was  resumed 
anda  Govemnient  jnmma assessed  upon  it,  thenuzzer* 
ana  continued  to  be  paid  until  the  interest  of  the 
holder  of  the  resumed  maafi  was  confiscated  for 
rebellion  and  sold  at  auction.  After  the  confiscation, 
Government  allowed  the  amcunt  to  the  lambardar 
by  deducting  it  from  the  amount  of  Government 
revenue  paid  by  him.  Held  that  by  such  arrange- 
ment the  Government  did  in  effect  convey  to  him 
(lambardar),  as  trustee  on  behalf  of  Government,  such 
an  interest  in  the  estate  as  woald  enable  hiin  to  sue, 
and  enforce  such  claim.  Zaboob  Hosseiv  «.  Absud 
Au        .        .         .        .      2  Agra,  Ft.  II,  178 


IL 


Interest  under  decree— iS'«t< 


for  balance  dtre  on  decree — Decree  for  money, — The 
appellant,  having  obtained  a  decree  for  money,  sued 
to  recover  the  unsatisfied  balance  thereof  from  the 
respondents,  alleging  that  the  property  of  the  de- 
ceased judgment- debtor  (being  one- seventh  share  in 
the  legacy  of  liis  father)  was  in  their  jKrssession. 
He  prayed  that,  after  due  inquiry,  adjustment  of 
accounts,  and  the  determination  of  the  value  of  the 
said  legacy  out  of  the  share  which  might  be  found 
due  to  the  judgment-debtor,  the  above-mentioned 
balance  might  be  decreed  with  interest  and  costs. 
Reld  that  the  decree  did  not  vest  in  the  appellant 
a  right  to  the  property  sued  for,  and  consequently  he 
could  not  maintain  the  suit.  Mahoxbd  Aoa  Ali 
Ehak  t.  Widow  or  Baui akai^d 

[li.  R,  3  L  A.,  241 :  26  W.B.,  82 


12. 


Bight  of  remote  heir— 2?x- 


istenee  of  near  heir, — During  the  existence  of  a  near 
heir,  a  more  distant  heir  cannot  sue.  Bisbax  Sikg-h 
alias  BiBHBir  Sihoh  v.  Ivdubjbbt  Eoovwab 

[6  W.  IL,  2 


18. 


Suit  by  widow  to  Bet  aside 


sale  of  reversioner's  interest.— A  suit  by  a 
widow  to  set  aside  the  sale  of  a  judgment-debtor's 
interest  as  reversioner  is  not  maintainable.  Shib 
Eookwbb  V,  Sadho  SnraH        .       2  Agra,  266 


14. 


Suit  by  widow  as  represent- 


ing husband — Hindu  toidow  where  sons  are  a  live 
^  Disci oimer  by  sons, — A  Hindu  widow  cannot  sue  as 
representative  oi  her  husband  when  her  sons  are  alive, 
nor  will  a  petition  filed  by  the  eons  in  a  suit  brought 
by  her  as  such  representative  (in  which  petition  the 
sons  state  that  she  has  always  been  in  possession  of 
the  property  and  is  entitled  to  sue)  care  the  defect  in 
her  title.  Held  also  by  MAorHBBBON,  J.,  that,  in  the 
absence  of  proof  that  the  widow  was  the  next  rever- 
sioner after  the  sons,  even  a  disclaimer  by  the  sons 
prior  to  the  institution  of  the  suit,  if  it  did  i  ot  amount 
to  an  absolute  assignment  to  the  widow,  would  not 
entitle  her  to  sue.  Bah  KAirirrB  Gossavbb  v, 
Hbbbkovoteb  Dosbbb  2  W.  B.,  49 

JAVITOBBB    ChOWDBBAIH    V,   DWABKAVATH   BOT 

Chowbhbt        ....     7W.B^466 


BIGHT  OF  BUTV-^continucd, 
1.  INTBBEST  TO  SUPPOBT  BIGHT— co«^i»u«rf. 
16. Enhancement  of  rent.  Suit  for 


— Hight  of  a  Hindu  widow  to  sue  for  enhancement 
of  rent  as  representing  the  estate  of  the  deceased 
zamindar  or  as  guardian  of  a  minor  son  adopted 
to  him  hy  her,—  A  Hindu  widow,  representing  a 
zamindar!  interest  in  a  mehal,  sued  for  the  rent  upon  a 
rent-paying  tenure  at  an  eAhanced  rate.  She  had,  in 
former  year^,  adopted  a  son  to  her  deceased  husband. 
The  defendant  objected  throaghoat  that,  this  son 
{deceased  in  18S4)  having  been  of  full  age  in  1881 
when  this  suit  was  brought,  the  widow  was  not  en- 
titled to  sue  at  that  time,  he  having  that  right. 
Held  that  the  0)urts  below  had  rightly  disallowed 
this  objection.  There  was  no  sufficici<t  evidence  to 
show  that  the  adopted  con  had  attained  majority 
when  this  suit  was  brought,  and  the  plaintiff  could  sue 
either  in  her  character  as  widow  of  the  deceased  or  as 
guardian  of  the  minor  adopted  son.    Subja  Kaht 

ACHABTA  1*.  HEMANTA  KvMABI 

[L  li.  B.,  20  Gala,  488 
li.  B.,  20  L  A., 

16. 


Interest  of  Government  after 
grant—  ^uit  to  recover  surplus  land  from  neighbour' 
iny  grantees  of  Qoremment  who  hare  encroached, 
—  Where  a  certain  quantity  of  land  was  granted  by 
Government  to  several  grantees,  subject  to  the  condi- 
tion of  resamption  if  the  land  were  allowed  to  remain 
uncultivated  for  certain  years,  and  it  is  subsequently 
found  that  several  grantees  were  not  in  possession  of 
the  land  corresponding  in  quantity  with  that  origin- 
ally granted  tothem,— Held  that  the  right  of  suit  to 
recover  possession  of  such  surplus  land  was  vested  in 
the  other  grantees  and  not  in  the  Government,  who  had 
no  remaining  interest  in  it,  except  th^t  of  resumption. 
GoTBBiTMBKT  r.  Bah  Cbabun  MiSB  .  2  Agra,  74 

17.  Suit  on  behalf  of  deceased 

lunatic's  estate— Jfana^^r  appointed  by  Court 
of  Wards — Parties. — One  L,  in  December  1867, 
undertook  by  a  security-bond  to  be  answerable  to  the 
Court  of  Wjtrds  for  any  default  in  the  payment 
of  rent  which  might  be  made  by  5  in  performing  the 
stipulation  of  a  certain  lease  niade  to  S  M,  described 
as  manager  under  the  Court  of  Wards  cf  the  estate 
of  JB,  a  lunatic,  deceased,  and  brought  a  suit  on  the 
bond  against  S  and  his  brother.  Held  the  defendants 
wero  not  liable.  The  suit  was  not  properly  framed. 
The  suit' vhould  have  been  brought  as  to  arrears 
accruing  due  daring  the  lif  ^ime  of  B,  by  his  personal 
representative ;  and  as  to  arrears  accruing  cue  after  • 
B*B  death,  by  the  successor  of  3,  M,  not  bemg  in 
either  position,  was  not  entitled  to  sue.  Mahoxbd 
Abdul  Htb  «.  LinrjBBT  Sinqh 

[18  B.  Xi.  R,  Ap.,  14 :  22  W.  R,  200 

IB.    Suit    by    vendor    to    set 


aside  mortgage  and  decree  as  fraudulent 
— Speeifio  Belief  Act,  s,  39 — Sale  of  immove- 
able  property-- Covenant  by  vendor  of  good 
title — Suit  and  decree  on  a  previous  decree  against 
purchaser — Vendor  and  purchaser, — A  vendor  of 
land  who  had  covenanted  with  his  vendees  that 
he  had  a  gcod  title,  and  w)io  after  the  sale  had 
no  interest  remaining  m  the  property,  brought  a 
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BIOHT  OF  BTrrD—eatUiHued, 

1.  INTEREST  TO  SUPPORT  RIGHT— c^m^mntfrf. 

rait  in  which  Ve  claimed  to  set  aside  as  frauda- 
lent  a  mortgage  on  which  the  defendant  had  obtained 
a  decree  against  the  vendees,  and  the  decree  itself. 
He  based  his  right  to  maintain  tlie  suit  upon  hb 
liability  under  his  covenant.  The  vendees  were  not 
parties  to  the  suit.  Reld  that,  as  the  defendant's 
mortgage  had  merged  in  &is  decree,  the  suit  could 
only  be  Maintained  if  the  plaintiff  could  show  himself 
entitled  to  have  the  defendant's  decree  set  aside,  and 
that  he  had  shown  no  Interest  which  would  entitle 
him  to  maintain  a  suit  for  such  a  purpose.  JniTKA 
V.  BBin  Rak      .  .    I.  li.  IL»  0  AIL,  489 


19. 


Suit   by  junior  members 


of  tarwad — Fraud — Collusion  between  senior 
members  and  alienees.— A  suit  was  brought  by  the 
junior  members  of  a  tarwad,  which  consisted  of  three 
stanoms  and  three  tavaries  against  the  kamavan  and 
others  to  whom  he  had  alienated  some  tarwad  property, 
for  a  declaration  that  the  alienation^  in  question 
were  in^  alid.  Held  that  the  plaintiffs,  though  junior 
members  of  the  tarwad,  were  competent  to  maintain 
the  8\iit  if  there  was  collusion  between  the  senior 
anandravans  and  the  alienees  and  the  stani  for  the 
time  being.  Anund  Koer  v.  Court  of  Wards,  L,  J?., 
6  I.  A„  22,  considered.    Mahomed  r.   Ebishnak 

[I.  Ii.  B.,  11  Mad.,  106 


20. 


Malabar  law — 


Suit  of  declaration  of  inralidil^  of  kanom, — The 
junior  members  of  a  Malabar  tarwad  brought  a  suit 
against -their  kamavan  and  senior  anandravan,  and 
certain  persons  claiming  under  a  kanom  granted  by 
the  former,  for  a  declaration  that  the  kanom  was 
invalid  and  for  possession  of  the  land  demised  with 
mesne  profits.  The  suit  was  filed  nearly  twelve  years 
after  the  execution  of  the  kanom.  Meld  that  the 
suit  was  maintainable  by  the  plaintiffs.  Avavtav  v, 
Sakkaban  .    L  Ii.  B.,  14  Mad.,  101 

^1«    -      -  Be-admisBion  to  caste  — 

Contract  to  procure  admission  to  easf^  —  Contract 
made  by  head  of  a  caste  in  representative  capacity 
not  enforceable  by  him  after  he  has  ceased  to  hold 
office,  -  The  defendant  was  the  eldest  of  three  brothers 
whose  mother  on  her  marriage  had  been  put  out  of  the 
Lovana  caste  for  having  married  a  man  belonging  to 
a  different  caste.  The  defendant  was  anxious  that  he 
and  his  brothers  should  be  re-admitted  to  the  CAste ; 
and  in  1864  he  entered  into  an  agreement  with  the 
plaintiff,  who  was  at  that  time  one  of  the  setias  of 
the  caste,  whereby  the  latter  agreed  to  procure  the 
admission  of  the  plaintiff  and  his  brothers  and  get 
them  married  to  girls  belonging  to  the  caste.  In 
consideration  of  these  services,  the  defendant  was  to 
pay  the  plaintiff  the  sum  of  R 5,000,  which  sum  was 
to  become  due  on  the  marriage  of  the  defendant's 
youngest  brother  to  a  girl  of  the  caste,  and  to  be 
expended  in  purchasing  caste  utensils,  which  were  to 
he  kept  for  the  use  of  the  caste.  The  plaintiff  alleged 
that  part  of  this  money  had  been  already  paid  to  him, 
and  that  on  the  marriage  of  the  defendant's  yonngest 
brother  in  1880  he  had  demanded  payment  of  the 
balance  (viz,,  B3,149),  which  the  defendant  had  not 
paid.    He  now  sued  to  recover  this  balance.    One  of 


BIGHT  OF  SUIT— continued. 

1.  INTEREST  TO  SUPPORT  BIGHT— <?oa/tj.««dL 

the  witnesses  at  the  hearing  was  the  setia  of  the  caate 
who  had  succeeded  the  plaintiff  in  that  position.  He 
stated  that  he  and  other  leaders  of  the  caste  to  whom 
he  had  spoken,  disapproved  of  this  suit  Held  that 
the  suit  was  not  maintainable.  The  a^k^ement  was 
made  with  the  plaintiff  as  one  of  the  heads  of  the 
caste.  It  was  made  with  liim  in  his  representative^ 
not  in  his  personal,  capacity,  and  the  benefit  of  the 
agreement  accrued,  not  to  him,  but  to  the  caste.  It 
was  therefore  for  the  caste  to  ray  whether  they  widied 
to  enforce  the  agreement.  The  plaintiff,  however,  bad 
lost  his  prsition  as  one  of  the  heads  of  the  caste  in 
1869,  and  was  no  longer  the  spokesman  or  the  repre- 
sentative of  the  caste.  His  successor  had  told  the 
Court  that  the  leadt  rs  of  the  caste  disapproved*  as 
he  did  himself,  of  this  suit.  Under  these  drenm« 
stances,  the  suit  was  not  maintainable.  Pitascjbxb 
Ratavbi  r.  JAOJiTAir  Habsbaj 

[L  Ii.  B^  13  Bom.,  131 


22. 


Suit  by  father  in  his  own 


right  for  defamation  of  daughter— iSaiV  mai 
maintainable.— A  suit  for  defamation  of  his  daughter 
cannot  be  maintained  by  a  Hindu  father  suing  in  hia 
own  right  and  not  as  general  attorney  or  on  behalf  of 
the  daughter.  A  suit  for  defamation  can  only  be 
brought  by  the  persou  actually  defamed,  i^  the 
person  is  sui  jurin,  and  if  not  sui  Juris,  then  under 
the  provisions  of  the  Civil  Procedure  Code,  by  hia 
guardian  or  next  friend.  Da  van  Sinyh  v.  Makip 
6'f»^A,  L  L.  M,  10  AIL,  426,  and  Sarvaihi  v. 
Mannar,  J,  L.  £.,  8  Mad,^  175,  distinguiahed. 
Subbaiyar  v.  Kristnaiyar,  I.  L.  S„  1  Mad.,  38B, 
and  Luckumsey  Rou^t  v.  Hurbun  Nuraey,  I,  L,  it,,  5 
Bom,,  530,  referred  to.    Data  r.  Pasam  Suxh 

£1.  Ii.  B.»  11  AIL,  104 


23. 


Maintainability    of  BUit 


brought  by  widow— Liability  of  UHdirided 
brother  of  deceased  Hindu  to  defray  expenses  of  his 
niece's  marriage — Improper  refusal — Ferformauoe 
by  wi do  10— Contract  Act  (IX  of  187 2J,  s.  69 — 
"Person  who  is  interested  in  the  payment  of 
money," — The  defendant  having  improperly  refused 
to  perform  the  marriage  ceremony  of  his  niece,  the 
daughter  of  his  undivided  brother  (deceased),  the 
widow  of  the  latter  herself  performed  the  oercnoonyy 
borrowing  money  for  the  purpose,  and  sued  her  1^ 
husband^  said  brother  (the  defet>daut)  to  recover  the 
amount  expended  on  the  marriage.  On  its  being 
contended  that  defendant  was  under  no  obligation  to 
provide  for  the  expenses  of  his  brother's  daughter's 
marriage,— JJe/d^  that  defendant  was  liable,  the 
marriage  having  been  properly  performed.  Mtld 
further  that  the  suit  was  maintainable,  though  it  had 
been  brought  by  the  mother  of  the  brides  aud  not  by 
the  bride  herself.  Semble — That  the  mother  «a^ 
within  the  meaning  of  s.  69  of  the  Indian  Contract  Act» 
interested  in  making  the  payment  which  had  given 
rise  to  the  action.  It  was  not  necessary  for  her  to 
prove  that  she  had  been  compelled  to  make  it  or 
that  she  had  made  it  at  the  defendant's  requieat. 
Vaikuvtau  AmcANaAB  e.  Kallapiban  Attahoab 

[L  I..  B,,  as  Kad.,  61S 
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BIGHT  OF  BVlT'-eouiinued. 

1.  INTEREST  TO  SUPPORT  RIGHT— con/imrtfrf. 


24. 


Suit  to  remove  a  trustee — 


Civil  Procedure  Code,  t.  539,  Interest  neceuartf  to 
support  a  suit  under, — The  plaintiffs,  having  an 
interest  as  the  nmna^eers  of  a  temple  in  seeing  to  the 
due  performance  of  the  religious  part  of  the  admin- 
istration of  a  certain  charity  endowed  for  the  susten- 
ance of  Brahmans  and  connected  with  the  temple, 
and  being  further  interested  in  its  administration  as 
Brahmans  entitled  under  certain  circumstances  to 
share  in  the  benefits  of  the  charity,  sued  under  s.  689 
of  the  Ccde^of  Civil  Procedure  to  remove  defendant 
from  the  trusteeship  of  the  charity  on  the  grotlnd  of 
fraudulent  mismanagement.  Held  thai  the  plaintiffs' 
interest  did  not  support  the  suit.  Quare  — Whether 
a  suit  for  the  removal  of  a  trustee  will  lie  under  the 
above  section.    Nababikba  r.  Atyait  Chetti 

[L  li.  H.,  12  Mad.,  157 


25. 


Suit  for  cancellation  of  sale- 


deed —  Assignment  of  inierest.  —  In  a  suit  for 
cancellation  of  a  sale-deed  by  the  person  whose  name 
appear«'d  on  it  as  executant,  it  appeared  that  the 
plaintiff's  interest  in  the  propt'rty  to  which  the 
instrument  related  had  been  assigned  by  her  to 
another  by  a  conveyance  which  contained  certain 
covenants  by  her  with  regard  to  the  land.  Held 
that  the  plaintiff  was  not  entitled  to  maintain  the 

suit.      lYTAPPA  «.  RAHALAKSHICAMirA 

[I.  L.  H.»  18  Mad.,  549 


28. 


Suit  to  cancel  a  void  or  void- 


able instrument — Reasonable  apprehension  of 
serious  injury— Specific  Relief  Act  (I  of  1S77J, 
s,  39, — Any  person  against  whom  a  written  instru- 
ment is  void  or  voidable,  who  has  reasonable  apprehen*  - 
sion  that  such  instrument,  if  left  outstanding,  may 
cause  him  serious  injury,  may  sue  to  have  it  cancel- 
led. The  test  is  '*  reasonable  apprehension  of  serious 
injury."  Whether  that  exists  or  not  depends  upon 
the  circumstances  of  each  case.  It  cannot  be  laid 
down,  as  a  rule  of  law,  that  in  no  case  can  a  man,  who 
has  parted  with  the  property  in  respect  of  which  a 
void  or  voidable  instrument  exists,  sue  to  have  such 
instrument  cancelled.  lyyappa  v.  Ratnalaksh* 
fRimma,  J.  X.  J2.,  13^  Mad,,  549,  referred  to. 
E0TBABA68APPATA  V.  Chbvtibappata 

[I.  li.  IL,  28  Bom.«  875 

27.  ~  Sxecutor   and   residuary 

legatee.  Power  ot—Probafe  and  Administration 
Act  (V  oj  1881J,  s,  90,  sub'S,  4,  as  amended  hy 
Act  VJ  of  lt>89—*' Person  interested  in  the  pro- 
perty" Meaning  of  —  2>,  reriduary  legatee  under  a 
will,  having  obtained  an  order  for  grant  of  probate  in 
his  fa\our,  told  certain  properties  covered  by  the  will 
to  J,  In  execution  of  a  decree  passed  agiiinst  D  in  his 
personal  capacity,  the  properties  were  attached, 
and  J  preferred  a  claim  en  the  ground  of  his  purchase. 
The  clum  was  allowed  and  the  properties  were 
released  fr«  m  attachment.  In  a  suit  brought  by  the 
decree-holder  for  a  declaration  that  the  properties 
were  liable  to  be  sold  in  execution  of  hitf  decree,  it  was 
held  that  the  words  *' person  interested  in  the  pro- 
perty "  in  sub-B.  (4)  of  B.  90  of  the  Probate  and  Adminis- 
trationAct(V  of  1881),  as  amended  by  s.U  of  Act  YI 


BIGHT  OF  BTSVS^eontinued. 

1.  INTEBKST  TO  SUPPORT  "SLlOtKl—eoncluded. 

of  1889,  must  mean  a  person  interested  independently 
of  the  executor  whose  alienation  is  sought  to  be  avoided. 
The  plaintiif  deriving  his  interest  as  creditor  of  D  in 
his  personal  capacity,  and  not  as  creditor  of  the 
estttte  of  the  testator,  was  not  entitled  to  avoid  the 
alienation  under  that  section  even  had  it  been 
invalid.  JAGOBAin)HTi  Det  Poddab  r.  Dwabika 
Nath  Addta      .  I.  Ii.  B.,  28  Calc,  446 


28. 


2.  ACCRUAL  OF  EIGHT. 

Cause   of  action — Limita^ 


tion  —Misapprehension  of  legal  rights.— Ji  judg- 
ment of  a  Court  altering  a  pure  legal  misapprehen- 
sion as  to  rights  and  status,  and  passed  in  a  suit  to 
which  A  was  not  a  party,  cannot  confer  any  fresh 
cause  of  action  as  against  A  by  the  party  who  pre- 
viously misapprehended  his  correct  legal  claim. 
LOTF  A£i  Kbak  9.  Afzuloonibsa  Bbouu 

[8  W.  IL,  118 

28.  Right  ofunhom 

son — Hindu  law — Limitation,— The  texts  of  Hindu 
law  laying  down  the  right  of  an  unborn  son  to  sue 
only  inculcate  a  family  duty,  and  do  not  apply  to 
the  operation  of  the  law  of  limitation  so  as  to  give  a 
perpetual  right  of  action.  Sbbtul  Pbbshad  biNOH 
€.  OovB  Dtal  SiNChH  1 W.  H.,  288 

80.    -  —  Suitbg  zamindar 

to  recover  possession  of  oeeupaneyholding  against 
occupancy 'tenant  and  his  alleged  transferee  in 
posiession— Death  of  oocupanci/ -tenant  ajier  filit^g 
of  suit  but  before  notice  —  N,»  ^\  P.  Rent  Act,  s,  9,-^ 
A  plaintiff  is  not  entitled  to  a  decree  in  his  suit 
unless,  by  vroof  or  admission  or  default  of  plead- 
ing, he  shows  that  when  he  instituted  that  suit 
he  was  entitled  to  a  decree.  One  AT  C,  a  zamindar, 
sued  in  a  Court  of  revenue  to  recover  an  occu- 
pancy-holding from  one  B  S,  his  occupancy-tenant, 
and  that  tenant's  transferee,  O  S,  to  whom,  by  a 
transfer  which  was  inoperative  under  s.  9  of  Act  XII 
of  1881*  B  S  had  purported  to  make  over  his  occu- 
pancy-holding. The  occupancy-tenant  died  after  the 
suit  was  filed,  but  before  he  had  received  notice  of  it* 
and  the  transferee,  being,  in  sole  possession  of  the  occu- 
pancy«holding,  defended  the  suit.  Held,  under  the 
above  circumstances,  tl^t  the  samindar's  suit  must 
fail,  inasmuch  as  at  the  time  when  it  was  filed  he  was 
not  entitled  to  immediate  possession  of  the  occupancy- 
holding.    GuLZAB  SivoH  V.  Kaltah  Chand 

[L  Ii.  IL»  15  Aa,  899 

8L Suit  for   pre* 

emption — Mortgage. — A  pre»emptor  may  sue  any 
time  before  the  expiry  of  a  year  from  the  date  of 
transfer  of  possession.  A  mortgagee's  absolute  right 
and  his  claim  to  pre-emption  arise  from  the  time 
the  sale  becomes  absolute.  Jakbbb  Koobb  v.  Lbkba- 
HBB  Koobb        .        .        .      W.  B.»  1864, 285 


82. 


Suit   for  pre' 


emptron^Conditional  sale.—  He  Id  per  Pbabbon,  J., 
and  Stbaioht,  J,  (Sfavbib,  J.,  dissenting),  that 
the  cause  of  action  of  a  person  claiming  the  right  of 
pre-emption  in  the  case  of  a  conditional  sale  arises 
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BIOHT  OF  BWU— continued. 

2.  ACCRUAL  OF  B,IGUT— continued, 

wheu  the  coudilional  8ale  takes  place,. and  not  when 
it  becomes  absolute;  and  therefore,  where  a  condi- 
tional sale  took  place  in  1867»  and  after  it  had  be- 
come absolute  a  person  sued  to  enforce  his  right  of 
pre-emption  in  respect  of  the  property  sold,  basing 
his  claim  upon  a  special  agreement  made  in  the 
interval  between  the  date  of  the  conditional  and  the 
date  that  it  became  absolute,  and  alleging  that  his 
cause  of  action  arose  on  the  latter  date,  that  the  suit 
was  not  maintainable,  the  plaintiff  having  no  right  of 
pre-emption  at  the  time  of  the  con<&tional  sale. 
Lachhan  Pbasad  r.  Bahadub  Sivoh 

[I.  li.  B.,  2  AU.,  884 


33. 


Suit  for    prC' 


emption — Mortgage — Conditional  gale. — The  cause 
of  action  of  a  person  claiming  a  right  of  pre-emption 
in  respect  of  a  mortgage  by  way  of  conditional  sale 
arises  on  foreclosure  of  such  mortgage,  that  is  to  say> 
on  the  expiration  of  the  year  of  grace  without  pay* 
ment  by  the  mortgagor  of  the  mortgage-money,  in- 
asmuch as,  on  the  expiration  of  such  period,  the 
mortgagee  acquires  a  proprietary  title  to  the  mort- 
gaged property.  Such  person  can  therefore  sue  to 
enforce  his  right  of  pre-emption  on  the  expiration  of 
such  period,  and  need  not  wait  to  do  so  until  the 
mortgagee  has  obtained  proprietary  possession  of 
the  mortgaged  property.  Hazari  Rak  r.  Shankab 
Dial         ....    I.  Ii.  IL,  3  AIL,  770 


34. 


Conditional  sale 


'^Pre-emption  — Wajib'ul'Urtm — On  the  12th  May 
1871  B  mortgaged,  by  way  of  conditional  sale,  a 
share'  of  a  village  to  A,  a  stranger.  Such  mortgage 
having  been  foreclosed,  A  sued  B  for  possession  of 
such  share,  and  obtained  a  decree  on  the  16th  April 
1878,  in  execution  of  which  he  obtained  possession 
of  such  share  on  the  9th  Sepcmber  1878.  On  the 
Ist  September  1879,  S,  a  co-sharer,  sued  A  and  B 
to  enforce  his  right  of  pre-emption  in  respect  of  such 
share,  founding  his  suit  upon  the  following  clause  in 
the  administration  paper  of  the  village  :  **  When  a 
shareholder  desires  to  transfer  his  share,  a  near  re- 
lative shall  have  the  first  right ;  next  the  shareholders 
of  the  other  pattis;  if  these  refuse  to  take,  the  vendor 
shall  have  power  to  sell  and  mortgage,  etc.,  to  whom- 
soever he  likes."  Held  (Pbabson,  J.,  dissenting), 
having  regard  to  the  terms  of  the  administration 
paper,  that  a  cause  of  action  accrued  to  S  when  such 
mortgage  was  foreclosed.  Per  Spaneis,  J.^  Old- 
viBLD,  jr.,  and  Stbaioht,  «/.  (Stuart,  C.  J,  dissent- 
ing), that  a  cause  of  action  also  accrued  to  8  when  such 
share  was  mortgageil  by  way  of  conditional  sale  to  A, 
ALU  Pbasad  v.  Suxhan  .    L  li.  B.,  3  AIL*  610 


36. 


Suit  for   pre- 


emption— Mortgage  hg  conditional  sale.  —  The 
wajib-ul-urs  of  a  village  provided  that  the  right  of 
pre-emption  should  accrue  "not  only  in  respect  of 
absdute  sales,  but  also  in  regard  to  conditional  sales, 
mortgages,  and  ticca  leases."  Beld  that  under  its 
terms  the  right  of  pre*emption  accrued  on  a  mort- 
gage by  conditional  sale  becoming  absolute.  The 
ratio  decidendi  in  Alu  Prasad  v.  Sukhan^  i.  L.  S., 
3  AIL,  610,  relied  on.    The  pre-emptor,  in  the  ease 


BIGHT  OP  SJJVr-oontinued. 

2.  ACCRUAL  OF  mQRT— continued, 

of  a  mortgage  by  conditional  sale  which  has  become 
absolute,  is  bound  to  pay  as  the  price  of  the  property 
the  entire  amount  due  on  such  mortgage  at  the  time 
it  became  absolute.    Ashik  Ali  v,  Mathuba  Kandu 

[I.  Ii.  B.,  6  AIL,  187 

38. First  and  second 

mortgagees — Dispossession  of  second  mortgagee — 
Limitations-Interest. — Z,  being  indebted  to  A,  exe- 
cuted in  his  favour  a  written  mortgage  of  certun 
lands,  in  which  it  was  agreed  that,  if  the  debt  was 
not  repaid  within  a  fixed  time,  A  should  be  put  into 
possession  of  the  lands.  Subsequently  Z  executed 
in  favour  of  P,  to  whom  also  he  owed  money,  a 
second  mortgage  of  the  same  land  subject  to  the 
same  condition'  P,  not  receiving  payment  within 
the  stipulated  time,  sued  Z  on  the  mortgage,  and 
obtained  a  decree  for  possession  of  the  lands,  under 
which  he  was  put  into  possession  in  the  year  1846. 
After  P  had  obtained  his  decree.  A,  whose  debt  had 
likewise  remained  unpaid,  brought  a  suit  as  first 
mortgagee  against  Z  and  P  fot  the  possession  of  the 
lands,  and,  obtaining  a  decree,  recovered  possession 
in  the  year  1847,  dispossessing  P.  In  the  year 
1870  the  heirs  of  Z,  having  paid  oH  the  debt  due  to 
A,  resumed  possession,  whereupon  the  heirs  of  P 
applied  to  be  restored  to  possession  in  execution  of 
the  decree  obtained  by  P  in  1846.  This  application 
having  been  rejected  en  the  ground  that  that  decree 
had  been  fully  executed  when  P  obtained  possesuon 
under  it,  the  heirs  of  P  instituted  a  suit  against  the 
heirs  of  Z  to  recover  possession  and  for  interest 
during  the  time  they  were  dispossessed.  Held  by  their 
Lordships  of  the  Judicial  Committee,  reversing  the 
decision  of  the  High  Court,  that  the  heirs  of  P  were 
entitled  to  possesion  on  A*b  mortgage  being  paid  cH, 
and  that  their  cause  of  action  accrued  and  limitation 
ran  against  them  from  the  time  when  the  heirs  of 
Z  resumed  possession.  Held  also  that  they  were 
not  entitled  to  a  decree  for  the  interest  accruing 
during  the  time  they  were  dispossessed.  Nabain 
SivaH  r.  SiMBHOo  SiVGH    .    I.  Ij.  IBUf  1  AIL*  326 

[LB.,  4 1.  A.,  16 


37. 


Suit  hy  pur* 


chaser  for  possession — Sale  for  arreare  of  revenue — 
Limitation, — In  suits  instituted  by  a  purchaser  to 
recover  possession  of  an  estate  sold  for  arrears  of 
Government  revenue  due  in  respect  of  such  estate 
the  period  of  limitation  cannot  be  calculated,  under 
any  circumstances,  from  a  day  anterior  to  the  date  of 
purchase.    Narain  Chundbb  «.  Tatlbb 

[L  Ii.  B.,  4  Calo.,  103 :  3  C.  Ii.  B.,  161 


38. 


Suit   to   recover 


compensation  for  land  taken  for  public  purpoeee 
and  paid  hy  Ooternmeni  to  vrong party, —  In  a  suit 
to  recover  money  paid  by  Qovemment  to  the  defen- 
dant as  compensation  for  land  taken  for  public  pur- 
poses which  the  plaintiff  alleged  to  belong  to  bim» 
and  not  to  the  defendant, — Held  that  the  plaint^a 
right  of  action  against  the  defendant  accrued  at  the 
time  when  the  defendant  first  took  the  money  from 
Oovemment,  and  that  the  ignorance  of  the  plaintiff 
in  regard  to  the  accrual  of  Ms  right  did  not  prevent 
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BIOHT  OF  BUJT^continued. 

2.  ACCEUAL  OP  'RlORT-^onoluded, 

the  time  from  mnning  ag:am8t  his  suit,  unless  it  bad 
been  brought  about  by  the  fraud  of  the  defendant. 
Azr6al  Sinoh  v.  Lalla  Gopebnath    8  W.  B,,  28 

39. • Po  a  9  e  s  8  ion 


of  lands  not  capable  of  occupation — Khal, — When 
lands  which  are  not  in  their  nature  capable  of  actual 
occupation  (such  as  a  khal)  appertain  to  lands  which 
are  occupied,  the  poesession  of  the  former  in  point  of 
law  necessarily  follows  that  of  fhe  latter ;  bufc  when  a 
khal  dries  up  and  becomes  culturable»  if  any  one  to 
whom  it  does  not  belong  takes  actual  possession  of  it, 
a  cause  of  action  accrues  to  the  person  in  pos- 
session of  the  land  to  which  the  khal  appertains 
from  the  time  of  the  wrongful  possession,  and  not 
from  the  time  of  the  khal  becoming  culturable  or  cul- 
tivated.    SUNKITD  ALI  v.  EUBIXOQNIBBA 

[9  W.  H.,  124 

40.  Promise  to  pay 

"  when  I  am  able" — In  a  written  promise  to  pay 
"  when  I  am  able,"  those  words  are  not  to  be  treated 
as  mere  surplusage,  but  as  a  binding  part  of  the  con- 
tract. The  promisee's  cause  of  action  does  not  ac- 
crue until  the  promisee  is  in  circumstances  to  pay. 
Watson  &  Co.  v.  Bleohxitdbn        .  1 W.  B.,  368 


41. 


Suit  for  lost  pro* 


pertv  discovered — .^iirftrffWioii.— Where  property 
lost  in  one  district  is  found  in  another,  in  the  posses- 
sion of  a  party  who  refuses  to  restore  it,  the  owner's 
cause  of  action  arises  from  the  date  of  such  refusal ; 
and  a  suit  to  recover  possession  of  the  property  must 
be  instituted  in  the  district  in  which  it  is  found.  Bam 
Pebtab  SnroH  v.  Bholabuttt  Koonwab 

[9  W.  R.,  686 


42. 


Service  watan 


land—Sueeessire  life-tenants, — Where  land  belong- 
ing to  a  service  watan  held  on  a  tenure  of  successive 
life-estates  had  passed  out  of  the  poEsession  of  the 
watandars,  it  was  held  that  a  cause  of  action  to 
recover  such  land  accrued  to  each  successive  life- 
tenant  upon  the  death  of  his  predecesscr.  Kubia 
BIN  Hanmia  V.  GuBUBAT  .  9  Bom.,  282 

48. —    -       -   Redemption 

— Constructive  payment— Where  an  assignee  of  land 
covenants  with  his  assignors  to  repay  all  the  moneys 
which  they  have  at  any  time,  actually  or  construe 
tively  paid  to  Government  for  redemption,  a  suit 
against  him,  where  money  has  not  been  actually  paid, 
is  premature,  unless  there  is  some  definite  agreement 
with  Government  as  to  the  amount  which  Government 
can  enforce.    Woodbow  v,  Schilleb 

[1  Ind.  Jur.,  N.  S„  90 


44. 


Repudiation    by 


tenant  of  landlord's  title, — The  repudiation  of  a 
tenant's  title  by  lus  landlord  can  only  form  one  cause 
of  action,  however  often  that  repudiation  is  repeated. 

I^UND  ElSHOBE  SiNOK  V.  HUBBE  PeBBHAD  MUNDUL 

[18  W.  B.,  64 


46. 


3.  SUEVIVAL  OP  BIGHT. 

Trustee     and    ceBtui    que 


trust — Survival  in    representative  of  cestui  gue 


BiaHT  OP  ?SUVS^eontinued. 

8.  SUBVIVAL  OP  BIGHT-cou^tmierf. 

trust  of  right  to  sue, — If  the  money  due  on  a  bond 
belonged  to  A,  and  B,  the  nominal  pluntifl  in  a  suit 
on  the  bond,  was  a  trustee  for  himt—Held  that  A*s 
son  might  sue  to  get  the  benefit  of  the  decree  obtained 
by  B.  JuaooBUNDHOo  Coondoo  r.  Nil  CoinrL 
SuBMAH  .         .         .  W.  B.,  1864, 190 


46. 


Bevival  of  suit  in  favour  of 


minor — Suit  for  partition, — A  suit  for  a  partition 
of  family  property  was,  upon  the  death  of  the  plain- 
tiff, revived  on  behalf  of  his  minor  sons  with  the  per- 
mission of  the  Court  of  first  instance,  and  a  decree  for 
a  partition  given.  The  Appellate  Court  reversed  the 
decree,  upon  the  gi^und  that,  as  a  paHition  can  be 
enforced  on  behalf  of  minors  only  when  it  can  be 
proved  to  be  necessary  for  the  protection  of  the 
minors'  interest,  the  cause  of  action  did  not  survive  to 
the  minors.  Held  by.  the  Bigh  Court  that  this  was 
not  a  universal  rule,  and  the  Court  of  first  instance 
having  allowed  the  suit  to  be  revived,  considering  that 
it  had  been  brought  on  grounds  which  entitled  the 
minors  to  the  partition,  the  competency  of  the  plaintiff 
to  proceed  with  the  suit  was  not  open  to  objection  in 
the  lower  Appellate  Court.  Pabvathi  v,  Manja- 
YAKABANTHA  .  .6  Mad.,  198 

.47. Suit  against  agent  for  ac- 
count—X>m^A  of  ayent—Act  X  of  1859,  s.20.^A. 
right  of  suit  accruing  against  an  agent  for  money 
received  and  accounts  kept,  falling  within  the  class 
mentioned  in  s.  24,  Act  X  of  1859,  survives  the  death 
of  the  agent.    Hills  «.  "Shokbee  Moneb  Dossbb 

[10  W.  R,  69 


48. 


Malicious  proBeoution,  Suit 


fox— Civil  Procedure  Code,  s,  361— Abatement  of 
suit— Tort— Cause  of  action.  Survival  of,  as  against 
heir  of  a  deceased  wrong 'doer— ^ Act  XII  of  1865 — 
**  Actio  personalis  moritur  cum  persona,"  Appliea' 
Hon  of, — The  plaintiff  sued  to  recover  damages 
from  the  defendant's  father  B,  for  wrongful  arrest 
and  malicious  prosecution.  During  the  pendency 
of  the  suit  R  died,  and  the  plaintiff  substituted 
the  defendant  as'his  heir  and  representative.  The 
defendant  contended  thset  the  suit  abated.  Both  the 
lower  Courts  disallowed  the  defendant's  contention, 
and  awarded  damages  to  the  plaintiff,  to  be  recovered 
from  the  estate  of  the  deceased.  On  appeal  by  the 
defendant  to  the  High  Court,— JBTaW,  reversing  the 
decision  of  the  lower  Courts,  that  the  suit  abated  on 
the  death  of  R,  his  estate  having  derived  no  benefit, 
but,  on  the  other  hand,  suffered  loss,  in  consequence 
of  hiri  wrong-doing.  Phillips  v.  Homfray,  L,  R,,  24 
Ch.  D.,  439,  followed.  It  was  contended  for  the 
plaintiff  that  Act  XII  of  1865  gave  the  plaintiff  a 
right  to  continue  his  suit  against  the  heir  of  R, 
Meld  that  Act  XII  of  1865  did  not  apply  to  a  suit, 
such  as  this,  brought  originally  against  the  wrong- doer 
himself,  and  only  subsequently  sought  to  be  continued 
against  his  heir.  Habidas  Baudas  «.  B  AMD  as 
Mathubadas  .  I.  Ii.  B.,  13  Bom.,  677 


49. Application  to  revive  suit 

by  person  whose  claim  is  in  conflict  with 
that  of  original  plaintiff— Ctri7  Procedure  Code 


(    7989    ) 


DiOBST  OF  CABSS. 


(    7940    ) 


BICtffT  OF  6iUTS-~eontinmed, 

8.  SURVIVAL  OP  B.lGET-'Ooncluded. 

(1S82J,  Si.  861  and  871— Cause  of  action— Abate- 
ment  of  suit — Substitution  of  parties, — The  lan- 
guage of  88.  361  and  871  of  the  Code  of  Civil  Proce- 
dure  relating  to  abatement  of  a  Buit  show  that,  where  it 
18  sought  to  revive  a  suit  on  the  death  of  the  plaintiff, 
the  cause  of  action  of  the  original  and  revived  suit 
nust  be  the  same,  and  that  no  fresh  cause  of  action 
can  be  imported  into  the  revived  suit.  Where  a  suit 
was  brought  to  have  it  declared  that  the  plaintiff  was 
entitled  to  succeed  as  mohant  of  the  Tarkessur  shrine 
on  the  allegations  (o)  that  he  had  been  selected  as  the 
chela  or  disciple  of  the  deceased  mohant ;  {h)  that  the 
ceremony  of  initiation  had  been  duly  performed,  by 
which  he  was  brought  into  the  brotherhood  of  his 
gurus  ;  and  (c)  that  the  installation  ceremony  had  been 
performed  with  the  consent  of  the  dasnami,  and  that 
by  virtue  thereof  he  became  the  mohant,  and  exercised 
the  functions  of  that  office ;  i^nd  on  the  death  of  the 
plaintiff  an  application  to  be  substituted  in  his  place 
watf  made  on  grounds  which  put  the  applicant  into 
opposition  to  the  original  plaintiff  and  made  his  claim 
not  dependant  on  the  original  plaintiff's  case  but  in 
conflict  with  \%»—Eeld  that  the  right  of  suit  could 
not  be  said  to  survive  to  the  applicant  within  the 
meaning  of  the  sections  of  the  Code  relating  io  abate- 
ment of  suit,  but  that  the  suit  abated  by  the  death  of 
the  plaintiff.  Shax  ChaiO)  Oibi  r.  Bhataeam 
Pavdat   .  .  L  Ii.  B.«  22  Calo.,  92 


60. 


Olaim  to  guardianship  based 


on  a  will  does  not  survive  to  claimant's 
representative — Death  of  appeliant  pending 
appeal  —  Abatement  of  appeal — Guardians  and 
Wards  Act  fVlII  of  1890 J,  ss,  7,  S,  15.-  One  K 
applied  to  be  the  guardian  of  the  person  and  property 
of  her  minor  son.  Her  application  was  opposed  by  (?, 
the  grand -mother  of  the  minor,  who  alleged  that  she 
has  been  appointed  guardian  by  the  will  of  the  minor's 
father.  The  Judge  found  the  will  not  proved,  and 
he  appointed  K  to  be  guardian.  Q  appealed,  and, 
pending  the  appeal,  she  died.  Q*%  brother,  one  <i/, 
thereupon  applied  for  leave  to  prosecute  the  aippeal  as 
0*%  representative.  Held,  refushig  the  application, 
that  the  appeal  must  abat^  by  reason  of  G's  death. 
Her  appointment,  alleged  to  have  been  made  under  ^he 
will,  was  a  matter  of  personal  preference  and  trust. 
A  claim  based  on  personal  trust  could  not  survive  to 
her  representative.    GAvaABAi  v,  Khashabai 

[I.  Ii.  B.,  23  Bom.,  719 


4.  SUIT  BROUGHT  IN  TWO  COURTS. 


61. 


Suit  simultaneously  brought 


in  different  Courts  on  same  cause  of  action 
— iar  to  maintenanee  of  suit — Election.— A  suit 
brought  in  a  District  Munsif's  Court,  filed  on  the 
same  day  as  a  suit  for  the  same  amount  brought  on 
the  same  cause  of  action  in  the  Small  Cause  Court,  is 
not  a  bar  to  the  maintenance  of  the  Small  Cause  suit ; 
but  the  plaintiff  must  elect  which  suit  he  will  proceed 
with.     SUBBRAICAITTIAV  n  Gakapathi 

[I.  L.  B.,  2  M«d.»  123 


BIQHT  OF  SUIT— continued. 

6.  ACTS  DONE  IN  EXERCISE  OP  SOVEREIGN 

POWERS. 


62. 


Suit  for  damag<^   for  re- 


fusal of  license  by  excise  authorities— /^fafrt* 

Zt/y  of  Qotemnkent^2l  ^  22  Vict.,  c.  tOB —Matter 
of  revenue— 21  Qeo,  Hi,  e.  70,  s.  8.— The  plaintiff, 
for  some  years  before  and  up  to  3  ■  st  March  187^ 
carried  on  the  business  of  a  retail  dealer  in  gauja 
and  sidhi  in  Calcutta,  and  occupied  for  that  purpose 
certain  shops  and  godowns  duly  licensed  under  the 
Government  regulations  with  respect  to  such  sales. 
The  license  had  to  be  renewed  annually,  and  mizht» 
for  sofficient  cause,  be  withdrawn  at  any  time  within 
the  year  which  terminated  on  81st  March.  On  4th 
March  1874,  while  the  plaintiff  was  carrying  .on  his 
business,  the  Superintendent  of  Excise  for  Calcutta 
put  the  right  fo  sell  ganja  and  sidhi  for  the  year 
commencing  the  18th  April  1874  up  to  the  public 
competition,  which  was  the  usual  way  of  distributing 
the  yearly  licenses.  The  sale  notification  contuned 
a  list  of  the  shops  with  the  localities  where  they  were 
situated,  but  the  right  was  reserved,'  in  case  of 
combination  or  for  other  cause,  to  transfer,  before 
settlement,  any  shop  from  the  locality  specified  to 
some  locality  in  the  neighbourhood ;  and  the  condi* 
tions  of  sale  were  stated  to  be  "  that  the  Collector 
does  not  bind  himself  to  accept  the  highest  bid ;  that 
the  settlement  with  the  accepted  auction -rnrchasers 
will  be  contingent  on  the  approval  by  the  police 
authorities  of  the  proposed  locality  of  the  shop,  and 
the  character  of  the  applicant  for  license ;  that  the 
person  accepted  as  the  auction -purchaser  shall  deposit 
at  once  a  sum  equal  to  the  license  fee  payable  for 
two  months,  and  shall  at  the  same  time  state  in 
writing  in  what  building  his  shop  will  be  opened,  it 
being  understood  that  the  above  deposit  wiU  bo 
returned  to  any  person  whose  license  is  subsequently 
refused  for  police  reason."  At  the  sale  the  plaintiff 
was  the  highest  biddor  for  the  licenses  for  five  shops 
for  the  sale  of  ganja  and  sidhi,  and  his  Mds  were 
recorded  ;  and  he  also  paid  the  deposit  due  in  respect 
of  the  licenses  amounting  to  ii9  j8.  Subsequently 
the  excise  authorities  refused  licenses  to  the  plaintiff 
for  the  five  shops,  and  failed  to  return  the  deposit 
made  in  respect  thereof.  In  a  suit  bronght  by  the 
plaintiff  against  the  Secretary  of  State  in  Council  for 
India,  in  which  he  alleged  that  the  Qovemmont  had  ac- 
cepted his  bid,  and  thereby  contracted  with  him  to  give 
him  the  licenses  and  allow  him  to  carry  on  his  trade 
in  ganja  and  sidhi,  and  that  by  their  not  giving  him 
licenses  and  so  forcing  him  to  close  his  godowns  and 
shops  they  had  committed  a  breach  of  contract  for 
which  he  was  entitled  to  damages, — Held  on  the 
evidence  per  Phbar,  J.,  that  there  was  no  contract 
between  the  plaintiif  and  the  Government.  Seld 
also  both  in  the  Court  below  and  on  appeal,  even 
assuming  there  was  a  contract,  that  the  suit  was 
not  main^inable,  being  in  respect  of  acts  done  by 
the  Government  in  the  exercise  of  sovereigi  powers. 
Suits  such  as  might,  pr^ious  to  the  passing  of 
21  k  22  Vict,  c.  106,  have  been  brought  agungt 
the  East  India  Company,  and  subsequently  agunsi 
the  Secretary  of  State  in  Conncil,  are  limited  to  suiti 
for  acts  done  in  the  conduct  of  undertakings  which 
might  be  carried  on  by  private  indiriduals  without 
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BIGHT  OS*  BUTT— continued. 

5.  ACTS  DONE  IN  EXEBCISE  OF  SOVEBEION 
VOWERS^continned. 

BOYereiga  powen,    Nobiv  CHUirDBB  Dbt  r.  Sbobb- 

TABY  0¥   StATB  TOB  INPIA 

[L  Ii,  13L,  1  CaLc,  U :  24  W.  B.,  809 

68.         Suit  for  illegal  levy  of  import 

duties  by  Collector.— lu  1877  B  shipped  salt 
from  Bombay  to  Malabar  ports,  having  conformed 
to  the  provisions  of  the  Bombay  Salt  Act,  1873,  and 
paid  Bl-13-0  per  maund,  the  full  duty  then  leviable 
under  the  Tariff  Act,  lb75.  By  a  notification  under 
cl.  B,  8.  6,  of  the  Tariff  Act,  the  Governor  General  in 
Council  had  exempted  salt  which  paid  the  excise 
duty  at  Bombay  from  liability  to  pay  more  than  the 
difference  between  what  was  so  paid  and  the '  import 
duty  leviable  under  the  Tariff  Act.  While  the  salt 
waa  In  transit,  the  Salt  Act  of  1877,  which  raised 
the  import  duty  to  B2-8-0  a  maund,  came  into 
force.  The  Collector  of  Malabar  levied  11  annas  a 
maund  on  the  salt  imported,  in  the  belief  that  he 
was  so  authorized  by  law,  and  his  action  was  ratified 
by  Government.  Held  that,  assuming  the  Collector's 
acts  to  be  illegal,  a  suit  to  recover  the  amount  so 
levied  would  lie  against  the  Secretary  of  State  for 
India  in  Council.  Meld  also  that  the  payment  at 
Bombay  was  not  a  payment  of  Import  .duty  by  anti- 
cipation, and  that  the  plaintiff  w^'S  not  excused  by 
the  Dotification  of  the  Governor  General  from  paying 
the  amount  levied  by  the  Collector.  Aobin  Chnnder 
Dtfy  V.  Secretary  of  State  for  India,  I,  Z.  1?., 
1  Calc»,  111  dusented  from.  Held  on  appeal  that 
the  acts  of  State  of  which  the  Municipal  Courts  of 
British  India  are  debarred  from  taking  cognisance 
are  acts  done  in  the  exercise  of  sovereign  powers 
which  do  not  profess  to  be  justified  by  municipal  law. 
Where  an  act  complained  of  is  professedly  done  under 
the  sanction  of  municipal  law  and  in  the  exercise  of 
powers  conferred  by  that  law,  the  fact  that  it  is  done 
by  the  sovereign  power,  and  is  not  an  act  which 
could  possibly  be  done  by  a  private  individual,  does 
not  oust  the  jurisdiction  of  the  Civil  Courts.  Habi 
Bhakji  V,  Sbobbtabt  OB  Statb  bob  Ibdia  • 

[L  Ii.  IL,  4  Mad.,  844 

* 
S.  C.  on  appeal,  Sbobbtabt  of  Statb  bob  Ikdia 
V,  Habi  Bhavji  .    L  Ii.  IL,  6  Mad.,  278 


64r 


Suit  for  breach  of  contract 


by  Government  to  grant  proprietary  rights 
in  land — Contract  entered  into  or  acte  done  in  the 
exercise  of  eovereign  powers. — The  plaintiff  in  the 
suit,  alleging  that  the  Government  had  granted  him 
a  lease  of  certain  land  with  tile  rights  of  a  proprietor, 
promising  to  confer  on.  him  the  proprietary  rig)its  in 
such  land  if  he  did  certain  things ;  that  he  lu^  done 
such  things ;  that  the  Government  had  refused  to 
perform  such  promise  and  had  conferred  the  pro- 
prietary rights  in  such  land  on  another  person, 
claimed  by  virtue  of  the  contract  between  him  and 
the  Government,  and  as  against  the  Government  and 
such  person,  proprietary  possession  of  such  land. 
He!d  per  Spavkib,  J.,  that,  assuming  that  the 
Government  had  entered  into  surh  a  contract  with 
the  plaintiff  aa  alleged,  the  suit  would  not  lie, 
iuMmnch  as  such  contract  was  entered  into,  and  the 


RIGHT  OF  HUVS—oontinned, 

5.  ACTS  DONE  IN  EXEBCISE  OF  SOVEEEIGN 
POWERS  -  concluded, 

refusal  of  the  Government  to  confer  the  proprietary 
rights  in  such  land  on  the  plaintiff,  and  tl^  grant  by 
it  of  such  rights  to  sach  person,  were  acts  done 
in  the  exercise  of  sovereign  powers.  Held  per 
Stttabt,  C.J.f  that  the  Government  had  entered 
into  the  contract  alleged  by  the  plaintiff ;  that  the 
suit  would  lie,  as  the  Government  had  not  entered 
into  such  contract  in  the  exercise  of  sovereign  powers, 
but  in  the  capacity  of  a  private  owner ;  bat  that  the 
plaintiff's  case  failed,  as  he  had  not  performed  his 
part  of  such  contract.  Eishbk  CflAid)  r,  Sbobb- 
tabt oB  Statb  fob  India     L  Ii.  B.,  8  AU.,  829 

6.  ATTACHMENT,   SUIT  TO  SET  ASIDE. 


65. 


Suit  by   mortgagee— If o^^ 


^agee  not  claiming  through  judgment- debtor,-^ A, 
mortgagee  claiming  title  otherwise  than  from  the 
execution- debtor  is  competent,  on  behalf  of  himself 
and  his  mortgagor,  to  sue  to  raise  an  attachment  on 
the  property  of  which  he  is  wortfragee.  WAiaAZf- 
XAB  «.  Wadbbab  %    6  Bom.,  A.  C,  194 


56. 


Mortgagor    and 


mortgagee, — A  and  B  borrowed  money  from  D,  with 
C  as  their  surety,  mortgaging  their  house  to  0  to 
secure  him  from  less.  The  sama  house  having  been 
previously  given  to  D,  C  had  U^  pay  the  cobt  to  D, 
but  the  house  was  attached  by  E  in  execution  of  a 
decree  against  A  and  B,  C  sued  D  and  E  to  raise  the 
attachment.  Held  that  the  action  did  not  lie. 
Shitlal  bin  Khubchani)  r.  Baltantbay  Viitatak 

[2  Bpm.,  76 :  2nd  Ed.,  70 

67.  < Suit  for  attached  property— 

Property  eollueirelg  attached  by  one  defendant 
against  another ^Cause  of  action, — In  a  suit  to 
establish  a  clnim  to  property  which  had  been  attached 
in  execution  of  a  decree  obtained  by  one  defendant 
against  another,  which  the  plaintiff  alleged  to  be 
collusive, — Hifld  that  the  plaint  disclosed  a  cause 
of  action.    Mahovbd  Gazbb  Chowdhrt  e.  Shum- 

BHOOKATH  MiSBBB    .  .      22  W.  B.,  889 


7.  AWARDS,  SUITS  CONCERNING.  , 


68/ 


Suit  on  award  made  ultra 


vires.— A  suit  on  an  award  made  in  which  the 
arbitrators  have  exceeded  their  powers  is  not  main- 
tainable.   DuBjAN  SuroH  tv  SiBiA  .  7  TS.  W.,  829 

69. Suit    to    enforce   private 

award— i?e/W0/  of  Court  to  JHe  award  under 
s.  S27,  Act  VIII  of  1859,— A  suit  lies  to  enforce  an 
award  made  without  the  intervention  of  a  Court 
of  justice  where  an  application  has  been  made  to 
file  it  as  an  award  and  has  been  refused.     Kota  Seb« 

TAXMA   r.  KOLLIPUBIA  SOOBBIAH        .    8  Mad.,  81 
PALANIPFA  ChBTTY  fJ.'RATAPBA  ChBTTT 

[4  Mad.»  110 

60, 9uit  on  award — 

Award  which  cannot  he  filed  under  e.  625,  Civil 
Procedure  Code, — Where  an  award  cannot  be  filed 
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7.  AWARDS,  SUITS  COHC^RNlNQt— continued. 

and  a  decree  obtained  npon  it  under  Civil  Procedure 
Code,  t.  525,  a  pirty  is  not  precladed  from  suing  upon 
it.    GOFI  Beddi  v.  Mahakahdi  Beddi 

[L  Ii.  B.,  16  Mad.,  99 


6L 


Suit   to    enforce 


award— Civil  Procedure  Code  (1882),  a,  525.-- 
Disputes  between  the  members  of  a  Hindu  family 
were  referred  to  arbitrators  who  made  an  award  as  to 
how  the  whole  of  the  property  should  be  divided.  In 
pursuance  of  the  award,  part  of  the  moveable 
property  was  divided.  Subsequently  one  of  the 
members  of  the  family  died.  The  plaintiff,  another 
member  of  the  family,  now  sued  to  enforce  the  award, 
or  in  the  alternative,  for  partition.  Held  that  the 
provisions  of  the  Civil  Procedure  Code,  s.  525,  did  not 
preclude  the  plaintiff  from  suing  to  enforce  the  award. 
Qofi  Reddi  r.  Mahanandi  Seddi,  J.  L,  R.t  15 
Mad.y  99,  followed.  Sttbbabata  Chbtti  r.  Sada- 
siTA  Cbetti  I.  Ii.  B^  20  Mad.,  490 


62. 


Award  made  on 


tubmitaion  hy  person  pro/easing  to  represent  com-- 
munify  in  religions  thatfers.-rThe  Courts  will  not 
interfere  to  enforce  performance  of  an  award  made 
under  a  submission  to  arbitration  entered  into  by 
a  few  persons,  without  the  consent  of  the  entire  com* 
munity,*in  respect.of  a[religioas  quarrel  relating  to  a 
state  of  things  which  has  been  in  force  at  a  moeque 
for  fifty  years,  by  the  common  consent  of  all  the 
worshippers  having  an  interest  therein.  Zahid  r. 
Pebbbb 811.  W.,  92 

See  also  Mvzhub  Ah  v.  Gavbsh  Eoobb 

[3  N.  W.,  46 


68. 


-  Suit    for    com' 


pensation  awarded  hy  punchayet  in  accordance 
with  caste  custom' — The  plaintiff  sued  the  defendants, 
his  wife  and  her  father  (first  and  second  defendants), 
to  recover  damages  for  the  non-performance  of  a  con- 
tract whereby  the  defendants  agreed  to  deliver  to 
the  plaintiff  a  specified  quantity  of  grain.  The 
plaintiff  and  the  first  defendant  appeared  before  a 
punchayet  composed  of  members  of  their  caste,  and 
the  first  defendant  having  refused  to  live  any  longer 
with  the  pluntiff,  the  punchayet  awarded  the  com- 
pensation claimed,  and  the  defendants  promised  to 
deliver  the  grain.  It  was  found  that  the  award  of 
the  punchayet  was  in  accordance  with  the  custom  of 
the  caste  in  cases  in  which  the  wife  refused  to  live 
with  the  husband.  Held  that  the  plaintiff  was 
entitled  to  maintain  the  suit.  Soobba  'I  bvak  «. 
MooTHoOKOODY  ...        6  Mad.,  40 


64. 


Suit  to  set    aside  award — 


£eny.  Beg,  IX  of  1833,  ss.  6,  7,  and  9 — Consent  to 
arbitration, — Held  that  a  suit  for  cancelment  of  an 
award  made  under  ss.  6  and  7,  Regulation  IX  of  1833, 
where  it  was  not  alleged  that  the  proceedings  were 
contrary  to  law,  but  that  the  plaintiff  did  not  consent 
to  it,  was  not  maintainable  under  s.  9  of  the  said 
euHCtmcnt;  the  consent  of  the  parties  not  being 
necessary  under  the  provisions  of  these  sections. 
IxBAHooLLAH  v.  Shbo  Pxbbhad   •  2  Agra^  840 


BIGHT  OF  SniT-^oii/t«««({. 
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65. 


Award   as   to 


settlement— Beny,  Sep.  IX  of  1833,  a,  9—Ifeeesaify 
to  set  aside  award. — It  was  held  that  a  suit  to  obtain 
IXMsessiou  of  a  moiety  of  certain  lands  by  establish- 
ment of  the  title  of  the  plaintiffs  as  purchasers  and 
the  cancelment  of  an  award  of  arbitrators,  was  not 
barred  by  s.  9  of  BeguUtion  IX  of  1833.  The  award 
was  brought  abmt,  not  under  that  Regulation,  but 
owing  to  an  application  of  the  plaintiff  for  a  part  itioa 
of  the  share  under  Regulation  YII  of  1822,  which 
application  was  rejected  in  reference  to  the  award 
declaring  the  plaintiff's  vendors  were  not  in  posses* 
sion  a^t  the  time  of  the  sale.  It  was  not  necessary 
that  the  award  should  be  set  aside  prior  to  an  adju- 
diciition  on  the  claim,  as  it  determined  no  question 
of  title.  If  the  dispossession  of  the  vendors 
did  not  take  place  at  a  period  more  remote  than 
twelve  years  before  the  commencement  of  the  suit,  the 
plaintiffs  were  entitled  to  a  decree  for  possessi-m  on 
establishment  of  their  right,  even  if  there  was  no  suffi- 
cient reason  to  set  aside  the  award.  GinroA  Basss 
r.  Wali  Baksh     .  .  7  If.  W^  169 


66. 


8.  BOUNDABIES. 


Suit  to  ooxni>el  neighbour- 


ing landholders  to  fix  honad&ry— Absence  of 
hostile  act, — A  proprietor  of  land  has  no  right  to 
bring  a  suit  to  compel  bis  neighbours  to  agree  to  a 
particular  line  of  boundary  being  marked  out  between 
his  lands  and  theirs  where  he  docs  not  venture  to 
say  that  they  have  by  any  overt  act  transgpresaed  that 
boundary.   Ahsbboonvibba  Bsaux  v,  Gopal  Saboo 

[22  W.  B.,  184 

9.  BUILDING,  SUIT  TO  RESTRAIN. 

67. Suit  to  restrain  owner  of 

land  from  hxdlding— Interference  with  easemeni 
or  right, — A  suit  will  not  lie  to  restxmin  an  owner  of 
lan4  from  erecting  buildings  on  his  land,  unless  by 
doing  so  he  is  interfering  with  some  easement  ac* 
quired  by  the  owner  of  the  neighbouring  land,  or 
interfering  with  the  free  enjoyment  of  hia  land. 
Rax  Roooh  Chowdrbb  v.  Deokbb  Nukduit 

[2  ST.  W^  168 

Easih  Aiii  Khan  r.  Bibj  Kibhobb 

[2  If.  W^  188 

JooGUL  Lal  r.  Jasopa  Bbbbb     •  an.  W.»  311 

68. Breotion   of  buildings    by 

owners  of  adjoining  sites  under  agreementa 
with  Government— (?or0rfu»«i»<  surveyor  unade 
arbiter  in  case  of  dispute — Party  wall.  Liability  of 
owners  for  costs  of— Suit  before  obtaining  Ooverm^ 
ment  survey ot^a  certificate,— Under  separate  agT«e> 
ments  made  by  them  respectively  with  Government 
the  plaintiff  and  defendant  held  adjmning  plots  of 
land  for  building.  The  agreementa  contained  tha 
same  terms  and  stipulations,  among  which  were  *tlie 
following :  "  (a)  The  buildings  to  be  continuoufl»  ^vith 
party  walls  common  to  both  adjoining  hooieB.  (^) 
All  disputes  regarding  the  cost  and  maintenance  of 
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9.  BUILDING,  SUIT  TO  ILlSSTRAlN^eontinMd. 

party  walls  to  be  decided  by  thetiloTeniment  sarveyor, 
whose  decision  shall  be  binding  on  both  parties." 
The  plaintiff  employed  a  contn^tor  to  erect  a  house 
npon  his  plot  of  land.    The  honse  was  completed  in 
1870>  the  north  wall  of  which  was  built  as  a  party 
wall  in  pursuance  of  the  condition  contained  in  the 
agreement  with  Government.    Disputes  subsequently 
arose  between  the  plaintiff  and  his  contractor*  which 
were  not  settled  until  the  26th  August  1878,  on 
which  date  the  plaintiif  paid  the  contractor  a  sum  of 
£{20,516  4-11,  which  included  the  cost  of  the  party 
wall.    After  the  plaintiiPs  house  had  been  completed, 
the  defendant  built  his  house  upon  the  adjdning  land, 
and  in  so  doing  he  used  a  large  portion  of  the  party 
wall  as  the  southern  wall  of  his  house.    He  paid  the 
plaintiff  half  the  *&)st  of  the  portion  so  used  by  him. 
The  rear  portion  of  the  said  wall  was  not  used  by  the 
defendant,  as  his  house  did  not  extend  so  far  to  the 
rear    as  the    house  of  the  plaintiff.    The  plaintiff 
demanded  payment  of  half  the  cost  of  that  pui  of 
the  wall  not  used  by  the  defendants,  but  the  defen- 
dants refused  to  pay.    The  plaintiff  then  claimed  that 
part  of  the  wall  as  his  own  property,  and  proceeded 
to  open  windows  in  it.    The  defendants  objected. 
The  plaintiff   subsequently  filed   the    present  suit, 
claiming  from  the  defendants  payment   of  half  the 
cost  of  the  said  portion  of  the  wall  not  used  by  the 
defendants,  and  in  tlic  event  of  such  payment  not 
being  awarded,  he  prayed  for  a  declaration  that  he 
was  the  sole  owner  of  the  said  portion  of  the  wall, 
and  for  an  injunction  restraining    the    defendants 
from  disturbing  him  in  the  sole  enjoyment  thereof. 
Both  the  defendants  pleaded  limitation,  and  denied 
their  liability  to  pay  any  part  of  the  cost  of  that 
part  of  the  wall  which  they  did  not  use.    The  first 
defendant    further    alleged    that  he  had  paid  the 
whole  cost  of  the  foundation  and  other  parts  of  the 
said  wall,  and  claimed  to  set  off  this  payment  against 
the  claim  of  the  plaintiff.     At  the  oriffinal  hearing 
Scott,  J.,  held  that  the  part  of  the  waU  in  dispute, 
although  not  used  by  the  defendants,  was  a  party 
wall,  having  regard  to  the  terms  of  the  agreement 
under  which  the  said  wall  was  erected  ;  and  that  the 
suit  was  not  barred,  but  that  there  was  no  right  of 
action  for  the  cost  of  the  party  wall  independently 
of  the  award  of  the  Government  surveyor,  in  whose 
decision  lay  all  disputes  as  to  such  cost ;  and  that, 
until  his  decision  was  given,  there  was  no  complete 
cause  of  action.    Soott,  J.,  accordingly,    on    11th 
December  1882,   decreed  that  the  defendants  were 
severally  liable  to  pay  the  half  of  whatever  sum  the 
Government  surveyor  might  certify  to  be  due  for 
the  cost  of  the  disputed  part  of  the  said  wall,  nnd 
that  the  defendants  were  entitled  to  set  off,  in  the 
calculation  of  what  was  due  from  them,  the  cost  of 
any  work  or  materials  which  the  Government  sur- 
veyor might  find  hsd  been  contributed  by  the  first 
defendant.    The  case  was  thereupon  adjourned,  in 
order  that  the  certificate  of  the  Government  surveyor 
might  be  obtained.    The  Government  surveyor  sub- 
sequently gave  hb  certificate  as  to  the  cost  of  the 
unused  portion  of  the  said  wall,  but  stated  that  on 
the  evidence  before  him  he  was  unable  to  decide  as 
to  the  ownership  of  the  foundations,  etc.,  of  the  wall. 

VOL  IT 
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The  case  came  on  again  be£ore  Scott,  J*.,  who  de- 
cided to  take  evidence  on  the  points  left  undetermined 
by  the  Government  surveyor.  Witnessess  were  hc-' 
cordingly  examined,  and  on  llth  December  188ft 
the  Court  disallowed  the  defendant's  claim  of  set-off, 
and  gave  jndgment  for  the  plaintiff  for  half  the  sum 
certified  by  the  Government  surveyor  as  the  cost  of 
the  disputed  part  of  the  wall.  The  defendants  ap- 
pealed, Seld  that,  having  regard  to  the  terms  of 
the  sgreement  under  which  the  p]«ntiff  and  defen- 
dants respectively  held  thdr  propertv,  the  Court  was 
not  competent  to  determine  the  question  of  the  defen- 
dant's set-off  or  the  other  points  raised  by  the  plead- 
ings. These  were  matters  to  be  decided  by  the 
Government  surveyor,  whose  certificate  was  a  con- 
dition precedent  to  the  plaintiff's  right  to  sue,  and 
upon  which  the  Court  might  give  judgment.    Co. 

YBBJI  LUDDHA  «.  HOBABJI  PUKJA       * 

[L  li.  R,  8  Bom.,  188 


89. 


Suit  for  removal   of  ob- 


Btruction  in  hudlding— Alteration  in  hnildinff, 
—The  alteration  of  any  building  does  not  give  the 
right  to  a  suit  to  remove  it  or  restore  it  to  its  origi- 
nal condition,  unless  the  building  in  consequence  of 
such  alteration  obstructs  or  impedes  the  access  to  the 
plaintiff's  premises  improperly,  or  takes  away  any 
frontage  right  from  him.  Koodbut  Au  v,  Gho- 
i^H  Au 8  Agra,  71 


70. 


Suit    for   removal  of  en- 


croaohment — Fear  of  acquiescence, — A  suit  for 
the  removal  of  an  encroachment  is  maintainable  with- 
out actual  damage  having  occurred  or  the  immediate 
prospect  of  damage,  if  it  can  be  shown  that  some 
damage  may  arise  from  the  encroachment  hereafter, 
when,  from  the  plaintiff* s  right  to  interfere  foir  a 
series  of  years,  the  opposite  party  would  possibly 
have  acquired  a  right  wMch  would  bar  the  plaintiff's 
remedy.  Judoonath  Muluck  v.  Kalbb  Ebisto 
Taoobb    .  •        .      22W.  R,  78 

S.  C.  after   remand,  Jusookath   Mitllick    v, 
Kalbb  Kbibto  Tagobb  .  26  W.  B^,  684 


7L 


10.  CASTA  QUESTIONS. 


Suit  for  damages  for  with- 


holding a  oQBtomary  present  firom  a  mem- 
ber of  a  caste — Omitsion  from  distribution  of 
funeral  presents, — The  plaintiff  complained  that  on 
the  occasion  of  the  distribution  of  certain  funeral 
presents  by  the  defendant's  father,  in  which  as  a 
Qiember  of  the  caste  the  plaintiff  was  entitled  to 
share,  he  had  been  omitted,  and  had  received  no- 
thing. He  sued  the  defendants  to  recover  damages 
for  the  injury  to  his  diaracter  and  reputation  caused 
by  such  omission.  Seld  that  there  was  no  legal 
right  in  the  plaintiff  to  the  funeral  presents,  and 
the  slight  which  the  omission  to  give  such  presents 
to  tile  plaintiff  might  imply  was  to  be  regarded  as 
the  result  of  a  breach  of  social  etiquette,  with  which 
the  caste  was  exclusively  competent  to  deal.    Hata* 

SHABXAB  9.  HABIBHAFXAB 

[L  Ij.  B^  10  Bom^  881 

11  Y 
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10.  CASTE  QUESTIONS— con/tfi«erf. 

7a, Claim  to  be  ohalvadi  of 

Ijingayet  oBSte^  Intrvtion  in  offlee-^Offive  to 
which  no  fees  are  appvrienant—'PltAniiS  was  the 
hereditary  holder  of  the  office  of  chalvadi  or  bearer 
on  public  occasions  of  the  insignia  or  symbols  of  the 
Lingayct  caste  at  Bagalkot  in  the  district  of  Belganm  ; 
no  fees  as  of  right  were  appurtenant  to  that  office, 
but  voluntary  gratuities  might  be  given  to  the  chal- 
Tadi.  In  an  action  brought  by  plaintiff  against 
defendant  as  an  intruder  upon  his  (the  plaintiff's) 
Mce,Seld  that  the  plamtiff's  claim  to  be  chalvadi 
of  the  Lingayet  caste  at  Bagalkot  was  a  caste  ques- 
tion within  the  meaning  of  the  unrepeaJed  portion  of 
cl.  1,  s.  21  of  Bombay  Kegulation  II  of  1827. 
Shavxiba  «.  Havm A        .  1. 1«.  It,  2  Bom.»  470 


78. 


CuBtom— Caste  uBage— £«< 


pulsion  of  member  ofeasie  under  misiake  of  fact  and 
without  notice,— In  a  suit  relating  to  the  manage- 
ment of  the  common  property  of  the  members  of  a 
Hindu  caste,  the  plaintiff's  right  to  sue  was 
denied  on  the  ground  that,  having  violated  the 
rules  of  the  caste,  he  had  been  expelled  from 
it.  Held  (1)  that  it  was  open  to  the  Court  to 
determine  whether  or  not  the  alleged  expulsion  from 
oaste  was  valid ;  (2)  that  if  the  plaintiff  had  not  in 
fact  violated  the  rnles  of  the  caste,  but  was  expelled 
under  the  bond  Jlde,  but  mistaken,  belief  that  he 
had  committed  a  caste  offence,  the  expulsion  was 
illegal  and  could  not  affect  his  rights.  Per  Kbbnan, 
«7. — A  custom  or  usage  of  a  caste  to  expel  a  member 
in  his  absence  without  notice  given  or  opportunity  of 
explanation  offered  is  not  a  valid  custom.  Kkib- 
VASAUi  Chbtti  «.  VlBASAm  Chbtti 

[L  Xi.  IL,  10  MacL,  188 


74. 


Dispute  as  right  to  office  of 


kbatib  —  Mahomedan  Law  —  Bom,  Beg,  11  of 
iS97,t.  i9/.~-S.  21  of  Begulation  II  of  1827  has 
no  application  to  suits  between  Mahomedans.  A 
dispute  as  to  the  right  to  an  office,  such  as  the  office 
of  khatib  (or  preacher)  is  said  to  be  among  Mahome- 
dans, is  not  a  caste  question  within  the  meaniufr  of 
the  term  as  used  in  the  section  ;  a  suit  will  therefore  Re 
to  establish  such  a  right.  Hashik  Sahbb  talad 
Ahvbd  Sahbb  v.  Httbbinsha  yalab  Eabimbha 
Fakib  .    L  If.  IL,  18  Born..  428 


76. 


Custom   of  oaste— ^iiiferaZ 


ceremonies — Bight  to  assistance  of  fellowmemhers 
of  caste — Befusal  to  assist — Cause  of  action.  • 
*rhe  plaintiff,  a  Hindu  and  Kharva  by  caste,  alleged 
in  his  plaint  that,  pursuant  to  a  usage  of  his  caste, 
he,  on  the  occasion  of  his  child's  death,  called  upo^ 
the  defendants,  who  were  his  caste-fellows,  to  assist 
him  in  removing  the  dead  body  and  performing;  caste 
ceremonies  incidental  thereto  ;  that  the  defendants 
refused  to  do  so,  and  induced  other  members  of  the 
caste  to  refuse  also}  that,  in  consequence  thereof, 
the  plaintiff  was  injured  in  his  caste-status ;  and  he 
prayed  for  a  declaration  that  the  defendant's  acts 
were  unlawful,  and  that  he  was  lawfully  entitled  to 
exercise  and  enjoy  all  his  customary  caste-rights  and 
privileges  and  also  for  damages  ana  for  an  injunction 
restraining  the  defendants  from  preventing   other 
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members  of  the  caste  from  recognising  him  and  treating 
him  as  a  member  of  the  caste.  Seid  that  the  plunt 
disclosed  no  cause  of  action,  and  must  be  rejected. 
Eahji  Bayla  r.  Arjub  Shaicji 

[L  Xi.  B.,  18  Born.,  115 

11.  CESS. 

76.  Suit  to  estabUsh  right  to 
oess — Order  of  settlement  officer  refusing  to  reeori 
cess. — A  suit  may  be  maintained  by  a  zamindar  to 
establidi  his  right  to  a  cess  and  to  question  the  vali- 
dity of  an  Older  of  the  settlement  officer  refnnng 
to  record  the  cess.  Mahoxbd  alt  Ehak  t?.  Ooxbio 
SiK&H 2  BT.  W.,  425 


77. 


12.  CHABITIBS  AND  TBUST^ 


Suit  to  recover  trust  pro- 


X^erty — Advocate   General — DediccUion  of  laudt 
for  charitable  use— Illegal  sale— Suit  to  set  atiit 
sale  and  recorer  trust  pro pertg  --Code  of  Civil  Pre- 
cednre,   1882,  s.  539.— The  plaintiff's  grandfather 
dedicated  certain  lands  in  a  village,  of  which  he  «is 
the  jaghlrdar,  to  the  expense  of  celebrating  an  an- 
nual fidr  in  honour  of  a  saint,  and  of  lighting  a  lamp 
at  his  shrine.     He  reserved  the  paramount  authority 
over,  and  management  of,  the  said  lands  to  his  fsnuly* 
of  which  the  plaintiff  was  the  representativeL    Tbe 
lands  were  sold  illegally,  as  alleged  by  the  t^vntm, 
to  the  defendant  at  an  auction  in  execution  of  a  decree 
obtained  against  one  N,  who  with  his  predeceMon 
had,  as  was  alleged,  been  employed  to  wmhip  at  the 
shrine.      The  pUantiff  accordingly  sought  to  have 
the  sale  set  aride,  and  to  be  put  into  poincosinn  of  the 
lands.    Meld  that  the  object  of  the  suit  being  merel; 
to  recover  the  trust  property  from  oatsiders.  did  not 
fall  withm  s.  539  of  the  Code  of  avil  Procedure,  sod 
it  could  be  proceeded  with  without  making  the  Ad- 
vocate General  a  party  to  it.    Lakskkavdas  r. 
Qakfatsat  L  Ij.  B^  8  Bom.,  865 

78. Suit  for   declaration  that 


property  is  wakf— Act  XX  of  18$S»  st.  I4»  16, 
18—Citil  Procedure  Code,  s.  539— Act  I  of  1877 
(Specific  Belief  Act) i  S.42.—A  Mahomedan  hrought 
a  suit  against  a  person  in  possession  of  certain  pro- 
perty for  a  declaration  that  the  property  was  wakl 
He  did  not  allege  himself  to  be  interested  in  tbr 
property  further  or  otherwise  than  hs  being  a  Hih(y 
medan.    He  stated  as  his  cause  of  action  that  the 
defendant  had,  in  a  former  suit  between  the  rnm* 
parties,  filed  a  written  statement  in  which  bo  d^ed 
that  the  property  now  in  question  was  wakf.     Held 
that*  unless  it  could  be  shown  that  the  suit  was  man - 
tainnble  under  some  statutory  provision,  it  could  ni^ 
be  maintained.    Held  also  that,  inasmneh  as  no  po^ 
mission  had  been  given  to  the  plaintiff  to  bring  tbr 
suit,  it  was  not  maintunablei  under  Act  XX  of  1863 
or  under  s.  539  of  the  Civil  Procedure  Code.     Held 
further  that  the  suit  was  not   maintainable  nuder 
the  provbions  of  s.  42  of   Act  1  of  1877  (Specific 
Belief  Act).    Held  therefore  that  the  snit  was  nit 
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maintainable.    Wajid  Au  Shah  v.  Diavat-u£LAh 
Beg        .        .  L  Ij.  B.,  8  AIL,  81 


79. 


Suit  to  set  aside  alienation 


of  wakf  property  made  to  a  stranger — Civil 
Procedure  Code  (1882),  #.  539.— When  a  roit  is 
brought  to  set  aside  an  iJienation  made  to  a  stranger, 
such  a  init  by  the  worshipper  at  a  moaqne  or 
temple  can  be  maintained  and  does  not  fall  within 
s.  589  of  the  Civil  Piocedare  Code.  That  section  is 
only  applicable  where  there  is  an  alleged  breach  of 
trust  created  for  a  public,  chaMtable,  or  religious 
purpose,  and  the  direction  of  the  Court  is  necessary 
for  the  administration  of  the  trust.  As  against 
strangers,  s.  589  does  not  apply.  Habsak  o.  Saoun 
B^LKBismrA  I.  Ii.  B.,  24  Bom.,  170 


80. 


Suit    by   worshipper    for 


breaoh  of  trust  of  funds  dedicated  to  idol— 
Ciffil  Procedure  Code  (Act  X  of  1877 J,  #.  55P.-. 
Worshippers  or  devotees  of  an  idol  are  entitled  to 
bring  a  suit  complaining  of  a  breach  of  trust  with 
reference  to  the  funds  or  property  belonging  to  the 
idol  or  appendant  to  its  temple.  Qi«sr0— Whether, 
if  the  suit  had  been  brought  after  the  Civil  Procedure 
Code  (Act  X  of  1877)  came  into  force,  s.  539  of  that 
Act  could  be  held  applicable  to  the  devasthan  of  an 
idol  or  temple,  dedicatea  merely  to  the  purposes  of 
such  idol  or  temple.  Badhabai  kov  Chimvaji 
Sali  «.  Chihkaji  bin  Bahji  Sali 

[I.  Ij.  B.,  8  Bonu,  27 


SL 


Suit  on  aocount  of  interfer* 


enoe  with  right  of  devotion  of  mosque— 
Meliff ions  endowment'^ Form  of  suit — Ct«»'  Proce- 
dure C&ie,  1882s  as,  30, 539,  -Bvery  Mahomedan  who 
has  a  right  to  use  a  mosque  for  purposes  of  devotion 
is  entitled  lo  exercise  such  right  without  hindrance, 
and  is  competent  to  maintain  a  suit  against  any  one 
who  interferes  with  its  exercise,  irrespective  of  the 
provinons  of  ss.  80  and  589  of  the  Civil  Procedure 
Code.  S.  80  of  the  Civil  Procedure  Code  applies 
only  to  cases  in  which  many  persons  are  j<^ntly 
interested  in  obtaining  relief,  and  not  to  cases  in 
which  an  individual  right  has  been  violated. 
Zt^faryah  Mi  v.  Bakhtawar  Singh,  J.  L.  R*t5  AIL, 
497,  referred  to.  Jan  Ali  v.  Bam  Nath  Mundul, 
J,  L.  B„  8  Calc,  32,  dissented  from.  Jawahba  «. 
Akbab  HI78AIK  .     L  Ii.  B.,  7  All.,  178 


82. 


Suit  to  set  aside  mortgage 


of  endowed  property—"  Wakf**  property- 
Suit  relating  to  ptilio  charitg — Civil  Procedure 
Code,  #.  539—" Beligioue  inetitution" —Act  VI 
of  1871,  9.  24-~Mahomedan  law— Endowment. — 
Certain  Mahomedans  sued  to  set  aside  a  mortgage 
of  endowed  property  belonging  to  a  mosque,  the 
decree  enforcing  the  mortg^e,  and  the  sale  of  the 
mortgaged  property  in  execution  of  that  decree,  and 
for  the  demolition  of  buildings  erected  by  the  pur- 
chaser, and  the  ejectment  of  the  purchaser.  Reld 
that  the  plaintiffs,  as  Mahomedans,  entitled  to 
frequent  the  mosque  and  to  use  the  other  religious 
buildings  connected  with  the  endowment^  could 
muntaiu  the  suit,  and  s.  589  of  the  Civil  Procedure 
Code  had  no  application  to  the  case,  the  endowment 
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being  a  religious  institution  within  the  meaning  of 
s.  24  of  Act  VI  of  1871,  and  therefore  governed  by 
Mahomedan  law.  Zavabyab  A£I  «.  Baehtawab 
SnraH         .  •  I.  Ij.  B.»  5  A1L»  487 


88. 


Worshipper's  suit  to  recover 


land — Truetee  not  a  plaintiff, — An  individual 
worshipper  in  a  mosque  is  not  entitled  to  sue  for  the 
recovery  of  possession  of  land  belonging  to  the  mosque. 
While  there  is  a  trustee  who  has  not  been  removed 
from  his  office,  he  is  the  only  person  entitled  (irrei»pec- 
tive  of  s.  30  oS  the  Code  of  Civil  Procedure)  to  sue 
for  the  recovery  of  land  belonging  to  the  institution. 
Zafargah  Ali  v.  Bakhtawar  Singh,  L  L.  B„  5  All*, 
497,  considered.    Eahabajit  0.  Asakali  Shebitp 

[L  L«  B.,  28  Mad.^  89 

SUBHABATADr  t*.  ASANALI  ShBBIFV 

[I.  L.  "EL,  28  Mad.»  100  note 


84. 


Suit  by  members  of  a  oaste 


and  worshippers  at  ca«te  temple   against 
trustees  of  oaste   and   temple  property— 
Civil  Procedure  Code  fAet  Z of  1877 J,  tt.  30  and  639 
— Bight  to  manage  catte  and  temple  funde — Public 
charity  —  Private  charity  —  Partiee  —  Trueteee — 
Negligence  —  Wilful   default  —  Acquieeeence  of 
majority  of  catte  in  unauthorized  use  of  tru^t  fundi 
— Bighie  of  minority.— In  or  about  the  year  1889  a 
temple  to  the  god  Shri  Ananinath  ji  was  erected  in  Bom- 
bay by  the  Dosra  OffwaU  Bania  caste,  the  religion  of 
which  caste  is  the  Jain  religion.    A  large  portion  of 
the  funds  required    for  building    the  temple  was 
advanced  by  one  N  N,  at  that  time  the  leading  man 
in  the  caste ;  the  rest  was  obtained  from  the  carte  by 
subscription.     The   firm    of    N    N    acted    as    the 
bankers  to  the  caste  and   to  the  temple,  received 
all  the  gifts  and  offerings-  made  by  the  worship- 
pers, and  for  many  years  administered  all  the  affairs 
of  the  temple.    The  sums  advanced  by  N  N  were 
gradually  but  entirely   repaid  to  him  oat  of  the 
gifts   and   offerings.     There*  were   three    separate 
fands,  of  which  separate  accounts  were  kept  in  the 
books, — vii,,  (1)  the  d'irasa  fund,  which  was  devoted 
to    the   temple  purposes,  such    as  maintenance  of 
priests,  repairs,  etc.,  and  gifts  to  poorer  temples; 
(2)  the  sadaran  fund,  which  was  more  extended  in  its 
objects,  but  still  limited  to  religious  and  charitable 
purposes,  such  aa  payments  to  poor  devotees  irrespec- 
tive of  their  caste,  etc.,  and  (3)  the  mahajan  fund, 
which  waa  devoted  to  caste  purposes,  such  as  pur- 
chase of  caste  utensils,  etc.     All  three  funds  were 
collected  at  the  temple.     Gifts  and  offerings  were 
made  by  all  worshippers  at  the  temple^  whether  mem- 
bers of  the  oaste  or  not.    Subscriptions  were  made 
only  by  members  of  the  caste.    All  the  regular  sub- 
scriptions came  from  the  caste  exclusively,  and  the 
great  bulk  of  the  gifts  and  offerings  came  from  the 
caste  also.    Only  about  B12,00.>  had  been  given  by 
outsiders  up  to  the  date  of  the  suit,  while  nearly  six 
lakhs  had  been  given  by  the  caste.     N  N  died  in 
1842,  and  his  adopted  son  V  became  head  of  the  firm, 
which  continued  to  manage  the  funds  of  the  temple 
under  the  name  oi  V  N  f  Co,     V  died  in  1852,  and 
K  (defendant   No.    1)    succeeded    him.    The   firm 
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tneanwhile  had  invested  the  funds  of  the  temple  in 
eight  lotf  of  immoveable  property.  In  1867  the  caite 
determined  to  app(nnt  tmstees  of  the  temple  property, 
and  in  September  18t37  a  trust-deed  was  executed 
whereby  H,  K,  and  G  (defendants  Koe.  1.  2,  and  S), 
together  with  three  others  who  were  dead  at  the 
time  of  this  suit,— «i«.,  J  R,  T  W,  and  M  T,— were 
appointed  trnstees  of  all  the  immoveable  property  be- 
longing  to  the  temple.  The  deed  set  forth  the  objects 
to  which  the  income  of  the  property  should  be  applied^ 
and  provided  that  the  surplus  should  be  invested  in 
government  securities,  in  corporatioh  shares  or  in 
landed  property,  but  in  no  other  shares  of  any  de- 
scription whatsoever.  It  also  authorized  the  trustees 
to  invest  surplus  moneys  in  the  firm  cf  V  N  S^  Co,  It 
was  admitted  that,  subsequently  to  June  1869,  the 
trustees  managed  the  temple,  and  not  only  the  im- 
moveable property,  but  all  the  funds.  A  debt  of 
R2,40,COO  was  due  from  the  firm  of  V  N  d'  Co,  to 
the  temple  and  caste  when  the  trustees  took  over  the 
management.  In  1870  the  firm  of  V  N  <f  Co,  be- 
came insolvent,  and  in  their  schedule  the  trustees 
were  entered  as  creditors  in  respect  of  darasa  ac- 
count, Bl,57f649;  on  mahajan  account,  iir)8,0l7$ 
on  sadaran  account^  R 22,697.  It  was  admitted  that 
the  trustees  knew  of  tUs  entry  in  the  said  schedule. 
They,  however,  received  no  dividend,  although  other 
creditors,  including  K  (defendant  No.  2),  were  paid 
two  annas  in  the  rupee.  This  sum  of  ft2,40,000 
due  to  the  temple  was  whdly  lost.  In  April  1^67, 
Bl  5,000  of  the  temple  funds  were  invested  -  it  did  not 
appear  by  whom— in  the  name  of  G  (defendant 
No.  8),  and  in  August  1868a  sum  of  Bl •'>/:(  0  was  ad- 
vanced to  one  J  F,  In  1869  a  sum  of  B10,0C0  was 
advanced  by  the  trustees  to  A*  f  4*  Co,,  which  was 
never  repaid,  nor  was  any  interest  received  upon  it. 
*  It  was  lost  on  the  failure  of  that  firm  in  1879.  The 
principal  partner  of  that  firm  (N  E)  was  the  only 
son  of  K  (defendant  No.  2),  who  also  had  an  interest 
in  it.  In  1877-78  various  loans  were  made  by  the 
trustees  to  three  mills  in  which  one  or  mt  re  of  the 
trustees  was  interested.  Of  H  56,000  lent  to  the  mills 
and  to  ^  f  4"  Co,,  R42,000  were  lost.  Half  a  lakh  of 
outstanding  gifts  to  the  temple  remained  uncollected 
owing  to  the  negligence  of  the  trustees.  Two  suits 
brought  by  another  caste  against  the  truatees  were 
defended  out  of  the  temple  funds.  All  the  defen- 
dants (trustees),  with  the  exception  of  JT,  were  in  needy 
circumstances.  In  1880  a  hundred  members  of  the 
caste  protested  against  the  management  of  caste  and 
temple  affairs  by  the  defendants.  '1  he  plaintiffs,  six 
in  number,  took  part  in  the  protest,  and  filed  the 
present  suit  in  1881.  Thereupon  there  was  a  caste 
agitation  in  &vour  of  the  defendants,  who  were  all 
■hettias  of  the  caste.  A  meeting  of  the  caate  was 
held,  and  a  series  of  resolutions,  supporting  the  defen- 
dant's management  and  approving  of  their  conduct, 
was  passed,  and  a  document  to  that  effect  was  signed 
by  1,468  persons— the  whole  caste  in  Bombay  number- 
ing only  1,600.  The  plaintiflb  sought  to  make  the 
defendants  liable  in  respect  of  the  moneys  lost  to  the 
caste  and  temple  fund*,  and  prayed  for  the  appoint- 
ment of  new  truatees  and  for  the  settlement  of  a 
•cheme.    The  defendants  denied  the  charges  of  negli- 
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gence,  and  pleaded  that  the  suit  was  not  properly 
constituted,  not  having  been  brought  under  s.  80 
or  589  of  the  Civil  Procedure  Code  of  1877,  and  that 
it  was  in  contravention  of  Regulation  II  of  1827f 
Ch.   II,  s.   21.     They  relied  upon  the  fact    that 
the  caste  had  approved  of  their  conduct  and  had 
allowed  them  to  defend  this  suit  at  the  expense  of  the 
caste.   They  contended  that  under  these  circumstancea 
the  plaintifEs  were  not  entitled  to  muntain  the  suit, 
and  that  the  Court  would  not  interfere  with  or  control 
the  decision  of  the  majority  of  the  caste  in  matters 
relating  to  the  internal  management  of  its  affauna. 
Held    that  s.    SO  of    the    Civil    Procedure    Code 
(Act  X  of  1877)  did  not  apply.    If  the  plaintiffs 
had  any  right  of  action,  it  was  a  complete  right  of 
action  vested  in  each  of  them,  and  not  a  mere  joint 
right  shared  with  others  and  incomplete  unless  they 
united  themselves  with  others.    They  sued  as  aub- 
scribers  to  the  temple  and  devotees  of  the  idol,  and  as 
such  each  had  a  right  to  complain  of  maladminiatra- 
tion.    They  were  entitled  to  sue  in  their  own  ri^ht 
and  in  their  own  name  without  permission  of  the 
Court  or  notice  to  other  parties  interested.    Held 
also  (following 7!&ai^a  Karuppa  v.  Arumnga  Nadan^ 
I,    L,  S.,  6  Mad,,  383)  that  s.  539  of  Act  X  of 
1877  did  not  apply.    The  three  funds  "dministered 
by  the  defendants  were  different  in  character.    The 
mahajan  fund  was  a  purely  secular  fund ;  the  other 
two  funds  were  religious  and  charitable  fund-.    Even 
if  the  case  came  under  the  Civil  Procedure  Gode 
(Act  XIV  of  1882),  s.  589  would  not  apply,  thai  sec- 
tion being  pem^ssive  or  directory,  and  not  man- 
datory.   Any  person  interested  in  the  proper  oibMrv* 
ance  of  a  religious  endowment  may  sue  in  Us  own 
name  to  have  the  trust  properly  administered.    The 
section  does  not  prohibit  a  private  snit,  and  does  not 
make  the  sanction  of  the  Advocate  General  a  coodfi- 
tion  precedent.    The  gifts  to  the  temple  comprised  in 
the  darasa  and  sadaran  funds  were  irrevocably  dedi- 
cated to  a  public  charity,  and  therefore  the  appiOTal 
by  the  caste  of  the  conduct  of  the  trnstees  was  no 
bar  to  the  suit.    They  were  also  dedicated  to  the 
idol,  who  was  a  public,  not  a  mere  private  household, 
divinity.    The  ideal  personality  of  such  an  idol  is 
well  recognized,  and  in  case  of  misappropriation  of 
the  property  he  is  entitled  to  the  protection  of  the 
public  authorities,  on  the  groand  that  it  has  been 
devoted  to  public  religious  purposes,  and  must  not 
'be  wasted  even  by  the  donors.    The  management  of 
the  temple  beloufred  to  the  Dossa  Oswall  Bania  caste. 
and  not  to  the  whole  Jain  community.   Although  the 
donations  were  irrevocably  dedicated  to  public  par* 
poses,  the  donors  had  never  lost  the  right,  wh>ch  wms 
attached  to  the  caste  from  the  beginning,  of  manag- 
ing the  temple  which  they  had  founded,  and  their 
management  could  only  be  interfered  with  as  a  public 
charitable  trust  on  proof  of  maladministration.   On  tbe 
evidence, — Held  tnat  the  defendants  were  not  liable 
for  losses  prior  to  1867.   It  was  not  clearly  proved  thai 
they  were  managers  of  the  temple  funds  before  thnt 
date.    Held  also  that  the  defendants  were  liable  for 
the   losses  incurred   subsequently  to   1867.    llieT 
assumed  the  management  on  the  eiecutioii  of  tlie 
trust-deed  in  that  year,  and  ought  to  have  taken  atepa 
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to  recover  the  moneys  which  had  been  improperly 
advanced  on  loan  or  otherwise  negligently  invested. 
>  ot  having  done  so,  they  were  gnilty  of  wilful  nrglect, 
and  were  liable  to  refnnd  the  moneys  which  had  been 
lost.  The  liability  wasj  however^  confined  to  the  first 
three  defendants,  it  not  being  proved  that  the  re- 
maining defendants  had  ever  acted  at  trustees. 
The  negligence  of  the  tmstees  in  not  taking  steps 
to  recover  the  fi^,40,000  dne  from  the  firm,  of 
F  A*  4"  Co»  was  a  clear  breach  of  tmst.  The 
evidence  showed  that,  although  the  whole  sum  could 
not  have  been  recovered  at  any  time  during  the 
trusteeship  of  the  defendants,  yet  that  some  portion 
of  the  money  might  have  been  obtained  if  due  dili- 

fence  had  been  used,  and  that  other  creditors  of  the 
nn  had  actuallv  been  paid  2  annas  in  the  rupee. 
The  first  three  defendants  were  therefore  liable  to 
refund  2  annas  in  the  rupee  of  such  portion  of  the 
}i2,40,000  as  belonged  to  the  darasa  and  sadaran 
funds.  As  to  the  mahajan  fund,  it  belonged  to  the 
caste,  and  the  caste  had  condoned  its  misapplication, 
which  it  had  power  to  do.  The  defendants  were  also 
held  liable  to  refund  such  other  sums  as  had  come  into 
their  hands  and  had  been  lost  in  consequence  cf  their 
negligence.  The  Court  removed  the  defendants  from 
the  trusteeship,  and  ordered  a  scheme  to  be  settled. 
Thakbbbey  Detbaj  r.  HtmBHuu  Nabbxt 

[L  Ii.  B.,  8  Bom.,  482 
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dowed proi)erty— J?«/f^tott#  irust- Charitable 
trust—Civil  JHrocedure  Code  (AH  XIV  of  1882J, 
##.  B0,5S9—Aci  i'X of  1663. "The  plaintiif  sued  to 
recover  possession  as  mutwalli  of  certain  parcels  of 
land,  alleging  that  they  were  dedicated  as  wakf,  and 
that  the  profits  were  "applied  to  the  feeding  of 
wayfarers  and  travellers,  to  lighting  the  mosque 
and  shrine  in  the  evening,  and  to  meeting  the  ex- 
penses of  repeating  prayers  on  the  occasion  of  Id 
and  Bakhrid,  and  that  the  said  profits  were  never 
spent  for  personal  purposes."  The  plaintiff  based 
her  light  to  sue  upon  the  facu  that  her  deceased 
husband  had  been  mutwalli,  and  she  prayed  that  the 
property  in  suit  might  be  declared  wak!,  and  that 
certain  alienations  made  by  her  step-son  since  her 
husband's  death  might  be  set  ai^ide.  Beld  that  the 
trust  to  which  the  suit  related  was  one  partly  for 
charitable  and  partly  for  religious  purposes.  As 
far  as  it  related  to  the  former,  it  was  governed  by 
s.  539  of  the  Civil  Prccedure  ( ode,  and  if  viewed 
in  the  light  of  the  latter,  by  Act  XX  of  186  f ;  and 
that  the  suit,  not  being  properly  framed  in  com- 
pliance with  the  provisions  of  either  of  these  enact- 
ments, \yM  not  maintainable.  Meld  further  that, 
even  supposing  the  endowment  alleged  was  neither 
a  public  charity  within  the  meaning  of  s.  589  of 
tbe  Civil  Prccednre  Code  nor  a  religious  endowment 
to  which  Act  XX  of  18^i3  applied,  the  plaintiff  was 
pot  entitled  to  sue  alone,  as  it  was  clear  upon  the 
face  of  the  plaint  that  she  was  not  alone  interested  in 
the  subject-mattter  of  the  suit,  and  therefore  that 
she  could  onl^*  sue  on  behalf  of  all  who  were  so  in- 
terested, having  first  obtained  the  leave  of  tha  Court 
and  otherwise  complied  with  the  provisions  of  s,  SO 
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of     the     Civil      Procedure     Code.    LvTiFUiriBSA 
hiBi  V,  Kizntuir  Bibi       .    I.  L.  B.,  11  Gale,  88 


86. 


Suit  in  respect  of  religious 


endowment-— CftwY  Froeedure  Code  (Act  X  of 
1877),  ##.  30,  5^9^Beng,  Beg.  XIX  of  1810— Act 
XX  of  1863,  —In  a  suit  by  two  of  the  worshippers  at 
a  certain  mosque,  instituted  after  having  obtained 
the  sanction  of  the  Advocate  General  \mder  s,  539 
of  the  Civil  Procedure  Code,  against  the  mutwalli 
of  the  mosque  and  two  other  persons  to  whom  the 
mutwalli  had  mortgaged  part  of  the  endowed  pro- 
perty to  secure  the  repayment  of  a  loan,  it  appeared 
that  one  of  the  mortgagees  hud  sold  some  of  the 
wakf  property  in  execution  of  a  decree  which  he  had 
obtained  upon  his  inortgage,  and  the  property  had 
been  purchased  by  the  other  n-.ortgagee.  The  plain- 
tiffs prayed  that  the  property  purchased  might  be 
declared  to  be  wakf;  that  the  sale  in  execution  might 
be  declared  to  be  invalid ;  that  a  mutwalli  might  be 
appointed  by  the  Court  $  and  that  the  costs  of  doing 
the  acts  of  the  wakf  might  be  defrayed  from  the 
profits  of  the  property  belonging  to  the  endowment. 
Beld  that,  so  far  as  regarded  that  portion  of  the 
prayer  which  fell  within  the  provisions  of  s.  589 
of  the  Code,  the  plaintiffs  were  net  entitled  to  sue,  as 
they  wire  not  '*  persons  having  a  direct  interest  in 
the  trust "  within  the  meaning  of  the  section  and  that 
the  suit  should  have  been  instituted  under  s.  14 
of  Act  XX  of  18G3  after  sanction  obtained  under 
s.  18.  Eeld  also  that,  though  the  plaintiffs 
might  possibly  have  obtained  leave  to  sue  under 
8.  SO  of  the  Code  on  behalf  of  themselves  and 
the  other  persons  attending  the  mosque,  they,  not 
having  obtained  such  leave,  were  not  entitled  to  in- 
stitute the  suit  for  the  purpose  of  obtuning  the  relief 
asked  for  in  the  other  prayers  of  the  plaint.  JAV 
Alt  «.  Bah  Nath  Muvditl  .  L  K  B.»  8  Calc,  82 

S.  C.  J  AH  Au  «.  Atawitb  BuHSfinr 

[8  C.  Xi.  IL,  488 

See  Sbiitiyasa  Chabiab  r.  BAaHAVA  Chabiaab 

[I.  li.  B.,  28  Mad ,  28 
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Suit  to  restrain  use  of  pro- 


perty for  othe  r  than  purposes  of  endow- 
ment—Iii;«jic<iofi—Proj?€r<<^  dedicated  to  reli- 
gioue  purpoeee, — The  plaintiff's  ancestor  built  a 
temple,  a  bathing-gh&t,  a  r;  om  called  "  Guugajatri 
ghur,"  and  a  gh&t  close  to  it,  to  which  persons  on  the 
point  of  death  wefe  removed,  and  certain  ceremonies 
were  performed.  The  defendants  used  the  last-men- 
tioned gh4t  for  the  purpose  of  landing  gcods.  Meld 
that  if,  when  the  plaintiff's  ancestor  erected  the  build- 
ings, he  intended  to  grant  to  the  Hindu  community 
merely  a  right  of  easement  over  the  property,  and 
not  totranafer  the  ownership  therein  to  the  com- 
munity, the  plaintiff  was  entitled  to  maintain  a  suit 
to  restrain  defendants  from  using  the  ghAt  for 
trading  purposes.  JAoaAMOVi  Dasi  o.  Kilvoki 
aHosAi.  I.  Ij.  B.,  8  Gala,  75 :  11  C.  Ii.  B.,  602 
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to  the  institution  of  a  rait  nnder  s.  539  of  the  Code 
of  CivU  Procedure  (Act  XIV  of  1882),  the  rait  must 
be  limited  to  matten  included  in  the  ■anction.  It  is 
not  ccmpetent  to  the  Court  to  enlarge  the  scope  of  the 
soit  and  grant  reliefs  other  than  those  included  in  the 
terms  of  the  sanction.  Hussxiif  Mitah  «.  Coixxo- 
TOB  OT  Kaiiia  .    I.  li.  B.,  21  Bom.,  267 

89.  —  -  -  Sanction  granted  to  two 
persons  separately  to  institute  suit  in  re- 
spect of  breach  of  charitable  trust— Ctrt7 
Froeedmre  Code,  s.  639, — R  institntcd  a  siut  with  the 
CoUector's  sanction  to  compel  the  performance  of  a 
charitable  trust;  D  was  rabseqnently  joined  as 
plaintiff,  having  alco  obtained  the  Collector's  sanction 
to  institute  the  suit.  Seld  that  the  sanction  obtained 
by  D  related  back  to  the  institution  of  the  rait.    Ba- 

HATYAirOAS  v.  EbISBKATTAHOAB 

[I.  I«.  B.,  10  Mad.,  186 


80. 


Beligious  institution.  Suit 


concerning  management  of— Sanction  of  Ad- 
voeaie  Oeneral,  Necestittf  of^  Civil  Frotednre  Code, 
1877 and  1882,*. 539.— In  tLsnit  brought  m  1881  with 
no  written  consent  of  the  Advocate  Gteneial  by  the  head 
of  an  adhinam  for  declarations  that  a  muth  was  sub- 
ject to  his  control ;  that  he  was  entitled  to  Ipvoint  a 
manager ;  that  the  present  head  of  the  muth  was  not 
duly  appointed  and  his  nomination  by  hb  predecessor 
was  invalid;  and  for  delivery  of  possession  of  the 
moveable  and  immoveable  properties  of  the  muth  to  a 
nominee  of  the  plaintiff ;  the  claim  extended  also  to 
religious  establishments  at  Benares  and  eUewhere 
connected  with  the  muth, —  beld  that  the  consent  of 
the  Advocate  General  to  the  suit  was  not  required  i 
the  suit  having  been  instituted  under  the  Civil  Proce- 
dure Code  of  1877  and  the  cause  of  action  not  being 
an  alleged  breach  of  trust.  Gitaha  Sahbabdha 
Pandaba  Sahvadbi  r.  Kahdabami  Tambisav 

[L  li.  B.,  10  Mad.,  376 
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Public  charity— rr«#<—Pii6- 


lie  chariif^hle  or  rtligioue  trutt — Offerings  made  to 
an  idol — Liability  of  pereone  in  poeieesion  of  an 
idoVe  property — Aeconnt — Juriediction  of  Civil 
Courte  in  caeee  relating  to  public  charitiee—  Civil 
Proeedmre  Code  (Act  X  of  1S77J,  #.  639'-"  Direct 
interest,'*  Meaning  of. — 1.  A  trust  for  a  Hindu  idol 
and  temple  b  to  be  regarded  in  India  as  one  created 
"for  public  charitable purpcses''  within  the  meaning 
of  8. 6S9  of  the  Code  of  Civil  Procedure  (Act  X  of  1 877). 
2.  The  Hindu  law  recognizes  not  only  corporate  bodies 
with  rights  of  property  vested  in  the  corporation 
apart  from  its  individuaJ  members,  but  also  the  judi- 
cial persons  or  subjects  called  foundations.  A  Hindu 
who  wishes  to  establish  a  religious  or  charitable  insti- 
tution may,  according  to  his  law,  express  his  purpose 
and  endow  it,  and  the  ruler  will  give  effect  to  the 
bounty,  or  at  least  protect  it.  A  trust  is  not  required 
for  thia  purpose  as  it  is  by  English  law.  8.  Those 
who  take  charge  of  gifts  made  to  a  religious  or  chari- 
table institution — whether  such  gifts  consist  of  cash, 
jewels,  or  land— incur  thereby  a  responsibility  for 
thdr  due  application  to  the  purposes  of  the  institution. 
They  are  answerable  as  trustees  would  be,  even 
though  they  have  not  consciously  accepted  a  trust. 
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and  a  remedy  may  be  sought  against  them  for  msl* 
administratiun  by  suit  open  to  any  one  interested  ss 
under  the  Boman  system  in  a  like  case  by  means  of  a 
popularis  actio.    The  plamtilEs  as  relators  filed  this 
suit  under  s.  6S9  of  the  Code  of  Civil  Procedun  (Act 
X  of  1877)  against  the  defendants  as  tnistaes  of  the 
temple  of  Shri  Ranchhod  Bai ji  at  Dakor.    The  plain* 
tiffs  were  five  in  number.    The  first  plaintiff  was  the 
hereditary  manager  of  the  temple  and  its  appendant 
villages.    The  other  plaintiib  were  priests  resi£sg 
at  iSikor,  who  ordinarily  took  chai^  of  pUgrims 
visiting  the  shrine,  and  performed  worship  of  the  idol 
on  their  behalf.    The  defendants  were  the  shevaks  or 
ministers  of  the  idol— about  one  hundred  and  6fty  in 
number— who   took   office    by   hereditary    descent. 
They  remained  in  constant  attendance  on  the  idol, 
performed  the  duly  services  at  the  temple,  collected 
all  the  offerings  made  at  the  shrine,  and  kept  them  in 
a  bhandar  or  store-room.    The  god  Shri  Ranchhod 
Baiji  was  held  in  great  veneration  by  the  followers  of 
the  Vaishnava  religion  throughout  Western  Indi^ 
Every  full  moon  thousands  of  pilgrims  resorted  to  the 
shrine,  and  made  offerings  to  the  deity,  of  cash*  orna- 
ments, clothes,  and  other  articles  amounting  in  value 
to  about  a  lakh  of  rupees  in  the  coarse  of  a  year. 
Besides  these  offerings,  the  temple  enjoyed  a  grants  in 
perpetuity,  of  the  revenues  of  several  inam  villages, 
of    which  Dakor  and  Kangri    yielded  the    largest 
income.    The  pl^ntiffis  sued  as  persons  interested  in 
the  maintenance  of  this  public  religious  and  charit- 
able institution,  and  prayed  that  the  Court  would 
make  the  defendants,  as  recipients  of  the  oiferiugs  at 
the  idol's    shrine,    accountable  as  trustees,  for  the 
right  disposal  of  the  property  thus  acquired.    The 
phuntiffs  alleged  that  the  income  of  the  temple  had 
largely  increased,  and  had  been  wrongly  appropriated 
by  the  defendants  to  their  personal  purposes.     They 
therefore  prayed  for  an  acrotint,  for  the  appointment 
of  a  receiver,  for  the  '1'emoval  of  the  vhevalcs  from 
their  office,  and  for  the  settlement  of  a  aeheme  of 
future  management.     The  defendants  answered  {inter 
alid)  that  the  plaintiffs  had  not  such  a  direct  interest 
in  the  institution  as  to  entitle  them  to  aDO  under 
s.  539  of  Act  X  of  1877 ;  that  they  themaelves  were 
owners  of  the  idol  and  of  the  idoPs  property*  and 
that  as    such  they  wero  not  liable  to  render  aa 
acconnt  of  the  offerings  they  had  collected  nX  the 
shrine.    They  alsocont^ded  that  they  were  iMt  liable 
to  be  removed  from  their  cffices,  which  they  and  their 
ancestors  had  held  for  several  centuries  past.    The 
District  Judge  dismissed  the  suit,  on  the  preUminary 
ground  that,  except  the  first  plaintiff,  wbo  was  a 
hereditary  manager  of  the  temple,  the  other  plamtsfti 
had  not  such  a  direct  interest  in  the  charity  as  to 
entitle  them  to  sue  under  a  539  of  the  Cc^e  of  Civ^ 
Procedure  (Act  X  of  1^77).    Held,  revcraixkg  t^e 
decision   of   the    District    Judge,   that      plaintifEi 
Nos.  2—  5,  as  priests  residing  at  Dakor  and  taking 
part  in  the  worship  of  the  idol,  were  directly  inter* 
ested  in  its  due  performance  and  its  nudntenancv 
Though  they  might  not  be  trustees,  they  ^rere  clcariy 
among  those  who  in  practice  benefited  by  tkic  exec:!- 
tion  of  the  trust;    They  had  thus  an  undeniable  locmi 
9tandi  as  relators,  and  the  suit  could  proceed  sit  thee 
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ingtance.  Held  fnrtlier  that  the  Bhevaks  were  not 
the  owners  of  the  ofleringB  made  to  the  idol.  As 
redpients  of  the  those  offerings,  they  were  responsible 
for  their  dne  application  to  the  purposes  of  the  fonnda- 
tion.  They  were  liable  as  ^stees  to  render  an 
accoant  of  their  management.  The  Court  accordingly 
directed  the  District  Judge  (1)  to  take  steps  either 
by  appointing  a  receiver,  or  otherwise,  in  Ids  discre- 
tion, for  guarding  the  property  of  the  temple ;  (2)  to 
take  an  accoant  of  the  property  and  of  the  receipts  and 
disburf>ements  of  the  temple ;  (8)  to  make  the  requi- 
site orders  for  recovering  property  appropriated  by 
the  shevaks ;  and  (4)  to  draw  up  a  scheme  for  the 
future  management  of  the  temple  and  its  funds, 
regard  being  had  to  the  established  practice  of  the 
institution  and  to  the  position  of  the  shevaks  and  of 
other  persons  connected  with  it.  The  jurisdiction  of 
the  Civil  Courts  in  matters  of  this  kind  discussed. 
MAhOHAX  Ganebh  Tambbkab  p.  Lakhxibah  Go- 
TnnDBAX  .    L  li.  B^  12  Bom.,  247 

Held  bv  the  Privy  Council,  affirming  this  decision, 
that  the  decree  was  right,  no  further  Erections  being 
necessary :  the  first  thing  to  be  done  being  to  take 
an  account  of  the  trust  property  without  which  a 
scheme  for  future  management  could  not  be  settled. 
Chotalal  Laxhudum  r.  Makohab  Gabbsh  Tax- 
BBiLAB  .    I.  If.  B,,  24  Bom.»  60 

[li.  &,  26  I.  A.,  199:  4  C.  W.  N.,  28 

See  Mavohab  v,  Kbbhaybak 

[I.  Ij.  B^  12  Bom.»  267  note 
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Suit   by  wor8liipi>er    of 


Hindu  temple  relating  to  troBt— Trust  for 
public  religious  purposes — Private  trust — Cfrt7 
Procedure  Code,  ss.  SO,  539^ Act  XX  of  1863— 
Hindu  ZatD.— The  defendants^  made  a  gift  of  land 
to  a  Hindu  temple  for  the  purpose  of  defraying  the 
expenses  appertaining  to  the  idol.  1  he  temple  was 
built  and  the  gift  made  in  1 870.  The  defendants 
obtained  from  the  revenue  authorities  mutation  of 
names  in  the  idol's  favour  and  an  acknowledgment 
of  the  ]>er8on  whom  they  nominated  as  agent  or 
manager.  The  plaintiff,  alleg  ing  that  they  had  subse- 
quently repossessed  themselves  of  the  land  and  the 
profits  accruing  therefrom,  and  that  he  was  interested 
as  a  Hindu  in  worshipping  at  the  temple,  and  profess- 
ing to  sue  on  behalf  of  the  entire  body  of  the 
worshippers  thereat,  sued  for  declaration  that  the 
land  was  wakf ,  and  the  idol  entitled  to  hold  it  in  hu 
own  name ;  that  the  defendants  should  be  directed  to 
apply  the  income  of  the  property  to  the  purposes  of 
the  temple,  and  that  the  Court  should  give  such 
orders  and  instructions  as  might  be  necessary  and 
proper  for  the  future  management  of  the  temple  and 
payment  of  income.  Ko  sanction  to  the  institution 
of  the  suit  was  obtuned  under  s.  539  of  the  Civil 
Procedure  Code.  Eeld  by  the  Full  Bench  that  the 
gift  made  by  the  defendants  constituted  a  trust  for 
the  purposes  of  the  temple.  Per  Epgb,  C,J.,  and 
Ttbbell,  J„  that  the  defendants  before  the  Court  did 
not  constitute  themselves  trustees  in  any  sense. 
Me(d  also  by  the  Full  I  ench  that  the  suit  was  not 
maintainable    as    against    those    defendants.    Per 
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Stbaight,  J„  that  the  suit  was  not  maintainable 
under  the  B  indu  Law ;  that  the  trust  was  one  for 
public  religious  purposes  ;  that  such  a  suit,  in  which 
the  plaintiff  asked  to  have  the  trust  administered  by 
the  Court,  could  not  be  maintained  without  the 
sanction  required  by  s.  639  of  the  Code;  that 
assuming  s.  589  to  be  inapplioable,  and  Act  XX  of 
1863  to  apply,  the  suit  could  not  be  maintained  with* 
out  the  sanction  required  by  that  Act ;  and  that,  with 
reference  to  s.  30  of  the  Code,  no  cause  of  action  had 
accrued  to  pUuntiff  alone  on  which  he  oould  maintain 
the  suit.  Per  Edgb,  C,J„  and  TrsBEUi,  J„  that 
if  the  trust  were  one  for  public  religious  purposes,  the 
suit  as  against  the  defendants  before  the  Court  must 
fail  for  non-compliance  with  the  provisions  of  s.  639 
of  the  Code  and,  if  for  private  or  ^natt-private 
religious  purposes,  it  must  also  faU,  since  there  was 
no  principle  on  which  the  plaintiff,  as  one  of  the  public 
worshipping  in  the  temple,  could  maintain  it  against 
those  defendants  who  were  not  trustees,  but  (if  they 
had  wrongfully  taken  possession)  trespassers;  that 
Act  XX  of  1863  could  not  apply;  and  that,  with 
reference  to  s.  80  of  the  Code,  the  plaintiff  could  not 
maintain  the  suit  alone  on  his  own  behalf,  or  on  be- 
half of  himself  and  others  against  those  defendants. 
Javahra  v.  Akbar  Busain,  I,  X.  £.,  7  All*,  178, 
distinguished.  Manohar  Qanesh  Tamhekar  v. 
Lakhmiram  Qovindram,  7.  L,  £,,  12  Som„  247 ; 
Lutifunissa  Bibi  v.  Nuttrun  Bihi,  V  X.  B»»  11 
Calc,  88 ;  and  Bira  Lai  v.  B  hair  on,  I.  L,  R.,6  AIL, 
602,  referred  to.  Wajid  Alt  Shah  v.  Dinatullah 
Beg,  1,  Z.  J?.,  8  AIL,  31,  approved.  IUghubab 
Dial  v.  Kbbho  BAXAircrj  Das 

[I.  li.  B.»  U  AIL,  18 


98. 


Suit  to  remove  a  trustee — 


Civil  Procedure  Code,  s.  639— Interest  uecessartf 
to  support  a  «fft^.— Ihe  plaintiffs,  having  an  interest 
as  the  managers  of  a  temple  in  seeing  to  the  due 
performance  of  the  religious  part  of  the  administra* 
tion  of  a  certain  charity  endowed  for  the  sustenance 
of  Brahmans  and  connected  with  the  temple,  and 
being  further  interested  in  its  administration  as 
Brahmans  entitled  under  certain  circumstances  to  share 
in  the  benefits  of  the  charity,  sued  under  s.  5^9  of  the 
Code  of  Civil  Procedure  to  remove  defendant  from 
the  trusteeship  of  the  charity  on  the  ground  of 
fraudulent  mismanagement.  Beld  that  the  plain- 
tiff^ interest  did  not  support  the  suit.  Qucere^ 
\\  hether  a  suit  for  the  removal  of  a  trustee  will  lie 
under  the  above  section.  Nabasiuha  v.  Ayyak 
Chbtti  .  L  K  B.,  la  Mad.,  157 

94. Civil  Procedure 

Code  (1882),  s,  639— Stat.  62  Geo.  Ill,  e.  101. 
— A  suit  to  remove  a  trustee  of  a  charitable 
trust  does  not  lie  under  s.  689  of  the  Code  of  Civil 
Procedure.  Narasimha  v.  Ayyan  Chetti,  J.  L,  B., 
12  Mad,,  167,  fbllowed.  Per  Shbphabd,  J,— 
The  language  of  a.  585  is  in  part  borrowed*  from 
52  Geo.  Ill,  c.  101  (Sir  Samuel  Bomilly's  Act), 
and  the  dedrions  upon  that  statute  are  in  a  measure 
reproduced  in  the  section.  S.  589  should  accord* 
ingly  be  construed  in  the  light  of  ihe  decisions  on 
that  statute,  so  fiu*  as  they  are  applicable  to  the 
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to  the  institution  of  a  snit  under  8.  639  of  the  Code 
of  Civil  Procedure  (Act  XIV  of  1882),  the  snit  must 
be  limited  to  matters  included  in  the  sanction.  It  is 
not  ocmpetent  to  the  Court  to  enlarge  the  scope  of  the 
suit  and  grant  relief s  other  than  those  included  in  the 
terms  of  the  sanction.  Hubbbin  Mitan  v,  Collbc- 
TOs  OP  Kaiba      .        .     1. 1«.  B.,  ai  Bom.,  257 

89.  -  -  -  Sanction  granted  to  two 
persons  separately  to  institute  suit  in  re- 
spect of  breach  of  charitable  tru8t~C«rt7 
FrocedurB  Code,  s.539, — M  instituted  a  suit  with  the 
Collector's  sanction  to  compel  the  performance  of  a 
charitable  trust;  D  was  subsequently  joined  as 
plaintiflP,  having  aUo  obtained  the  Collector's  sanction 
to  institute  the  suit.  Seld  that  the  sanction  obtained 
by  D  related  back  to  the  institution  of  the  suit.    Ba- 

HATYAiraAB  v.  ERiaBNATrANGAB 

[I.  Ii.  B.,  10  Mad.,  186 


80. 


Beligioiis  institution.  Suit 


concerning  management  of— Sanction  of  Ad- 
vacate  General,  Necestitif  of—  Civil  Prot  edure  Code, 
1877  and  1882,  e.  639.— In  tLBuiii  brought  in  1881  with 
no  written  consent  of  the  Advocate  Qeneral  by  the  head 
of  an  adhinaip  for  declarations  that  a  muth  was  sub- 
ject to  his  control ;  that  he  was  entitled  to  Appoint  a 
manager;  that  the  present  head  of  the  muth  was  not 
duly  appointed  and  his  nomination  by  his  predecessor 
was  invalid;  and  for  delivery  of  possession  of  the 
moveable  and  immoveable  properties  of  the  muth  to  a 
nominee  of  the  pluntifl;  the.  claim  extended  also  to 
religions  establishments  at  Benares  and  elsewhere 
connected  with  the  muth, —  Held  that  the  consent  of 
the  Advocate  General  to  the  suit  was  not  required ; 
the  suit  having  been  instituted  under  the  Civil  Proce- 
dure Code  of  1877  aud  the  cause  of  action  not  being 
an  alleged  breach  of  trust.  Giyaka  Sambahdha 
Pakdasa  Sanvadbi  r.  Kiin>ABAHi  Tambiban 

[L  Ii.  B.,  10  Mad.,  876 

81.  -; Public  ch&rity— Trust— Pub- 
lic charitable  or  religioue  trust — Offerings  wade  to 
an  idol — Liability  of  persons  in  posiessiofi  of  an 
idoVs  property — Account — Jurisdiction  of  Civil 
Courts  in  cases  relating  to  public  charities—  Civil 
Procedure  Code  (Act  X  of  1877 J,  s,  639—**  Direct 
interest,'*  Meaning  of — 1.  A  trust  for  a  Hindu  idol 
and  temple  is  to  be  regarded  in  India  as  one  created 
"  for  public  charitable  purposes  "  within  the  meaning 
of  8. 689  of  the  Code  of  Civil  Procedure  (Act  X  of  i  877). 
2.  The  Hindu  law  recognizes  not  ODly  corporate  bodies 
with  rights  of  property  vested  in  the  corporation 
apart  from  its  individual  members,  but  also  the  judi- 
cial persons  or  subjects  called  foundations.  A  Hindu 
who  wishes  to  establish  a  religions  or  charitable  insti- 
tution may,  according  to  his  law,  express  his  purpose 
and  endow  it,  and  the  ruler  will  give  effect  to  the 
bounty,  or  at  least  protect  it.  A  trust  is  not  required 
for  this  purpose  as  it  is  by  English  law.  8.  Those 
who  take  charge  of  gifts  made  to  a  religions  or  chari- 
table institation — whether  such  gifts  consist  of  cash, 
jewels,  or  land— incur  thereby  a  responsibility  for 
their  due  application  to  the  purposes  of  the  institution. 
They  are  answerable  as  trustees  would  be,  even 
though  they  have  not  consciously  accepted  a  trust. 
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and  a  remedy  may  be  sought  agunst   them  for  msl* 
administration  by  suit  open  to  any  one  interested  si 
under  the  Roman  system  in  a  like  case  by  means  of  s 
popularis  actio.    The  plaintiffs  as  relatora  filed  thii 
suit  under  s.  639  of  the  Code  of  Civil  Procedure  (Act 
X  of  1877)  against  the  defendants  as  trustees  of  the 
temple  of  Shri  Banchhod  Baiji  at  Dakor.     The  plain- 
tiffs were  five  in  number.    The  first  plaintiff  was  the 
hereditary  manager  of  the  temple  and  its  appendant 
villages.    The  other  plaintiffs  were  priests  residing 
at  I^kor,  who  ordinarily  took  chaise   of  pilgrimt 
visiting  the  shrine,  and  performed  worship  of  the  idol 
on  their  behalf.    The  defendants  were  the  shevaks  or 
ministers  of  the  idol — about  one  hundred  and  fifty  ixr 
number— who   took   office    by    hereditary    descoif. 
They  remuned  in  constant  attendance  on  the  idol, 
performed  the  daily  services  at  the  temple,  collected 
all  the  offerings  made  at  the  shrine,  and  kept  them  in 
a  bhandar  or  store-room.    The  god  Shri  Banchhod 
Baiji  was  held  in  great  veneration  by  the  followers  of 
the  Vaishnava  religion  throughout  Western  Indis. 
Every  full  moon  thousands  of  pilgrims  resorted  to  the 
shrine,  and  made  offerings  to  the  deity,  of  cash,  oma* 
ments,  clothes,  and  other  articles  amounting  in  value 
to  about  a  lakh  of  rupees  in  the  course  of  a  year. 
Besides  these  offerings,  the  temple  enjoyed  a  grant,  in 
perpetuity,  of  the  revenues  of  several  inam  village^ 
of    which  Dakor  and  Kangri    yielded  the   laigest 
income.    The  plaintiffs  sued  as  persons  interested  in 
the  maintenance  of  this  public  religious  and  cbsnt* 
able  institution,  and  prayed  that  the  Court  woold 
make  the  defendants,  a8  recipients  of  the  offeringi  at 
the  idcl's    shrine,    accountable  as  trustees,  for  the 
right  disposal  of  the  property  thus  acquired.    Tbe 
plaintiffs  alleged  that  the  income  of  the  temple  bsd 
urgely  increased,  and  had  been  wrongly  appropriaUd 
by  the  defendants  to  their  personal  purposes.    They 
therefore  prayed  for  an  accotint,  for  the  appointment 
of  a  receiver,  for  the  'I'emoval  of  the  vhevaks  froo 
their  cffice,  and  for  the  settlement  of  a  scheme  or 
future  management.     The  defendants  answered  (ts^^ 
alid)  that  the  plaintiffs  had  not  such  a  direct  interest 
in  the  institution  as  to  entitle  them  to  sue  nnder 
s.  630  of  Act  X  of  1877 ;  that  they  themselves  wert 
owners  of  the  idol  and  of  the  idol's  propeity>  ^^ 
that  as    such   they  were  not  liable  to  render  s& 
account  of  the  offerings  they  had  collected  at^  t1i« 
shrine.    They  also  contended  that  they  were  not  liftbl^ 
to  be  removed  from  their  cffices,  winch  they  and  tbfif 
ancestors  had  held  for  several  centuries  psst.    The 
District  Judge  dismissed  the  suit,  on  the  preliminary 
ground  that,  except  the  first  phuntiff,  who  m^ 
hereditary  manager  of  the  temple,  the  other  plaintift 
had  not  such  a  direct  interest  in  the  charity  tf,^ 
entitle  them  to  sue  under  s.  589  of  the  Cede  of  Civil 
Procedure  (Act  X  of  1^-77).    Held,  reversing  ^« 
decision   of    the    District    Judge,    that     plaintisi 
Nos.  2—  5,  as  priests  residing  at  Dakor  and  taking 
part  in  the  worship  of  the  idol,  were  directly  inter* 
ested  in  its  due  performance  and  its  maintcnsD^ 
Though  they  might  not  be  trustees,  they  were  desrly 
among  those  who  in  practice  benefited  by  the  execo' 
tion  of  the  trust.    They  had  thus  an  undeniable  lof^ 
standi  as  relators,  and  the  suit  could  proceed  ftt  ther 
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iottance.  Seld  further  that  the  ihevaki  were  not 
the  owners  of  the  offerings  made  to  the  idol.  As 
recipients  of  the  those  offerings,  they  were  responsible 
for  their  dne  application  to  the  purposes  of  the  fonuda- 
tion.  They  were  liable  as  trustees  to  render  an 
account  of  their  management.  The  Court  accordingly 
directed  the  District  Judge  (1)  to  take  steps  either 
by  appointing  a  receiver,  or  otherwise,  in  his  discre- 
tion, for  gufl^ng  the  property  of  the  temple ;  (2)  to 
take  an  account  of  the  property  and  of  the  receipts  and 
disbursements  of  the  temple ;  (8)  to  make  the  requi- 
site orders  for  recovering  property  appropriated  by 
the  shevaks ;  and  (4)  to  draw  up  a  scheme  for  the 
future  management  of  the  temple  and  its  funds, 
regard  being  had  to  the  established  practice  of  the 
institution  and  to  the  position  of  the  shevaks  and  of 
other  persons  connected  with  it.  The  jurisdiction  of 
the  Civil  Courts  in  matters  of  this  kind  discussed. 
Manohas  Gavesh  Taubbkab  r.  Lakhmibah  Go- 
TiBDBAX  .    I.  Is.  B.,  12  Bom.,  247 

Held  bv  the  Privy  Council,  affirming  this  decision, 
that  the  decree  was  right,  no  further  directions  being 
necessary:  the  first  thing  to  be  done  being  to  take 
an  account  of  the  trust  property  without  which  a 
scheme  for  future  management  could  not  be  settled. 
Chotalal  Lakhmisah  r.  Manohab  Gavesh  Tax* 
BEKAB  .    L  If.  B,y  24  Bom.,  60 

[li.  &,  26  L  A.,  199:  4  C.  W.  N.,  28 

See  Mavohab  v,  Eebhaybak 

[I.  Ij.  R,  12  Bom.,  267  note 
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Suit   by  worBhipi>er    of 


Hindu  temple  relating  to  trabt— Trust  for 
public  religious  pvrposes — Private  trust — Civil 
Procedure  Code,  ##.  30,  639— Act  XX  of  1868— 
Hindu  Law.— The  defendants^  made  a  gift  of  land 
to  a  Hindu  temple  for  the  purpose  of  defraying  the 
expenses  appertaining  to  the  idol,  l  he  temple  was 
built  and  the  gift  made  in  1870.  The  defendants 
obtained  from  the  revenue  authorities  mutation  of 
names  in  the  idol's  favour  and  an  acknowledgment 
of  the  person  whom  they  nominated  as  agent  or 
manager.  The  plaintiff,  alleging  that  they  had  subse- 
quently repossessed  themselves  of  the  land  and  the 
profits  accruing  therefrom,  and  that  he  was  interested 
as  a  Hindu  in  worshipping  at  the  temple,  and  profess- 
ing to  sue  on  behalf  of  the  entire  body  of  the 
worshippers  thereat,  sued  for  declaration  that  the 
land  was  wakf ,  and  the  idol  entitled  to  hold  it  in  his 
own  name ;  that  the  defendants  should  be  directed  to 
apply  the  income  of  the  property  to  the  purposes  of 
the  temple,  and  that  the  Court  should  give  such 
orders  and  instructions  as  might  be  necessary  and 
proper  for  the  future  management  of  the  temple  and 
payment  of  income.  No  sanction  to  the  institution 
of  the  suit  was  obtained  under  s.  539  of  the  Civil 
Procedure  Code.  Eeld  by  the  Full  Bench  that  the 
gift  made  by  the  defendants  constituted  a  trust  for 
the  purposes  of  the  temple.  Per  Edge,  C,J.,  and 
Ttbbs£L,  J,f  that  the  defendants  before  the  Court  did 
not  constitute  themselves  trustees  in  any  sense. 
Seld  also  by  the  Full  I  ench  that  the  suit  was  not 
maintainable    as    against    those    defendants.    Per 
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Stbaight,  J,,  that  the  suit  was  not  maintainable 
under  the  B  indu  Law ;  that  the  trust  was  one  for 
public  religious  purposes  ;  that  such  a  suit,  in  whidi 
the  plaintiff  asked  to  have  the  trust  administered  by 
the  Court,  could  not  be  maintained  without  the 
sanction  required  by  s.  639  of  the  Code;  that 
assuming  s.  589  to  be  inapplioable,  and  Act  XX  of 
1863  to  apply,  the  suit  could  not  be  maintained  with* 
out  the  sanction  required  by  that  Act ;  and  that,  with 
reference  to  s.  80  of  the  Code,  no  cause  of  action  had 
accrued  to  plaintiff  alone  on  which  he  oould  maintain 
the  suit  Per  Bdob,  C.J.,  and  Ttbbbuj,  J.,  that 
if  the  trust  were  one  for  public  religions  purposes,  the 
suit  as  against  the  defendants  before  the  Court  must 
fail  for  non-compliance  with  the  provisions  of  s.  689 
of  the  Code  and,  if  for  private  or  ^natt-private 
religious  purposes,  it  must  also  faU,  since  there  was 
no  principle  on  which  the  plaintiff,  as  one  of  the  public 
worshippmg  in  the  temple,  could  maintain  it  against 
those  defendants  who  were  not  trustees,  but  (if  they 
had  wrongfully  taken  possession)  trespassers;  that 
Act  XX  of  1863  could  not  apply;  and  that,  with 
reference  to  s.  80  of  the  Code,  tiie  plaintiff  could  not 
maintain  the  suit  alone  on  his  own  behalf,  or  on  be- 
half of  himself  and  others  against  those  defendants. 
Jawahra  v.  Akbar  Hueain,  I.  L.  £.,  7  AIL,  178, 
distinguished.  Manohar  Oaueeh  Tamhekar  v. 
Lakhmiram  Oovindram,  7.  X.  S„  12  Bom.,  247 ; 
Lutifuniesa  Sibi  v.  Nuttrun  Pihi,  /.^  L.  JR.,  11 
Calc,  83 ;  and  Sira  Lai  v.  Bhairou,  L  L.  B.,  5  All., 
60$,  referred  to.  Wajid  AH  Shah  v.  Dinatullah 
Beg,  1,  L.  B.,  8  AIL,  81,  approved.  IUohubab 
Dial  v.  Kbsho  Baicanttj  Das 

[L  Ii.  B.»  U  Aa,  18 


98. 


Suit  to  remove  a  trustee — 


Civil  Procedure  Code,  e.  639 — interest  necessarif 
to  support  a  suit.—'Wie  plaintiffs,  having  an  interest 
as  the  managers  of  a  temple  in  seeing  to  the  due 
performance  of  the  religious  part  of  the  administra* 
tion  of  a  certain  charity  endowed  for  the  sustenance 
of  Brahmans  and  connected  with  the  temple,  and 
being  further  interested  in  its  administration  as 
Brahmans  entitled  under  certain  circumstances  to  share 
in  the  benefits  of  the  charity,  sued  under  s.  5^9  of  the 
Code  of  Civil  Procedure  to  remove  defendant  from 
the  trusteeship  of  the  charity  on  the  ground  of 
fraudulent  mismanagement.  Held  that  the  plain- 
tiff^ interest  did  not  support  the  suit.  Qumre — 
W  hether  a  suit  for  the  removal  of  a  trustee  will  lie 
under  the  above  section.  Nababiuha  v.  Aytak 
Chbtti  .  L  Ij.  B.»  12  Mad.,  157 

94. Civil  Procedure 

Code  (1882),  s.  639-- Stat.  62  Geo.  Ill,  e.  101. 
— A  suit  to  remove  a  trustee  of  a  charitable 
trust  does  not  lie  under  s.  689  of  the  Code  of  Civil 
Procedure.  Narasimha  v.  Ayyan  Chetti,  J.  L.  B., 
12  Mad.,  167,  followed.  Per  Shephabd,  J,— 
The  language  of  s.  583  is  in  part  borrowed*  from 
52  Geo.  Ill,  c.  101  (Sir  Samuel  Romilly's  Act), 
and  the  decisions  upon  that  statute  are  in  a  measure 
reproduced  in  the  section.  S.  589  should  accord* 
ingly  be  construed  in  the  light  of  .the  decisions  on 
that  statute,  so  far  as  they  are  applicable  to  the 
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language  of  the  section ;  and  the  statute  having  from 
the  first  been  held  to  be  inapplicable  to  cases  in  which 
the  hostile  removal  of  a  trustee  is  required,  s.  539  is 
likewise  inapplicable  to  such  cases.  BAvaiSAMi 
Naiokav  v.  Vabdappa  Naiokan 

[L  Ij.  B.,  17  MaGL»  462 

86, — — Ctrt7  Procedure 

Code  (1882),  #.  689  — Suit  for  removal  of  trueieee 
of  a  public  charity  and  for  account — Jurisdiction 
of  District  Judge-  Jurisdiction  of  Subordinate 
Judge,— A  suit  to  remove  the  trustees  of  a  public 
charity,  and  to  compel  them  to  account  and  to  make 
good  the  losses  sustained  by  the  charity  in  conse- 
quence of  their  default,  is  a  suit  which  falls  within 
the  rcope  of  a.  639  ol  the  (  ode  of  Civil  Procedure 
(Act  XIV  of  1882),  and  must  therefore  be  instituted 
in  a  District  Court,  and  not  in  a  Subordinate  Judge's 
Court.    HirssBiirHiAy  r.  Collbotob  ov  Eaxba 

(.1.  L.  B.,  81  Bom.,  48 


Oo« 


Civil  Procedure 


Code,  s,  689^  Jurisdiction  of  District  Co^rt.—  In  a 
suit  under  the  Civil  Procedure  Code,  s.  68P,  in  the 
District  Court  to  remove  the  hereditary  trustee  of  a 
public  trust  for  breach  of  trust,  the  District  Judge 
held  that  the  suit  could  not  be  maintained.  The 
plainti£F  appealed,  and  the  appeal  came  on  before  two 
Judges,  who  differed  in  opinion.  The  appeal  was 
therenpon  referred  under  the  Civil  Procedure  Code, 
s.  675,  and  was  heard  by  a  Bench  of  three  Judges, 
including  the  Judges  who  first  .heard  the  appeal. 
Meld  by  Bbbt  and  Wbib,  J  J,  (Mttttcbahi  Ayyab, 
J«,  di8senting)i  that  the  suit  was  maintainable  under 
the  Civil  Procedure  Code,  s.  639.  Narasimha  v. 
Ayyan,  J.  X.  22.,  12  Mad.,  167,  considered.  Svs- 
BATTA  r.  Ebibhba         .    L  la.  B.,  14  Mad.»  186 


97. 


Civil  Procedure 


Code  (1882J,  #.  689— Suit  to  remote  a  trustee  and 
tc  recover  possession  of  tru$i  property  in  the  hands 
of  a  third  party— Limitation  Act  (ZV  of  1877 J, 
sch,  II,  art.  J84—Slat.  69  Oeo.  Ill,  c,  101— 
Civil  Procedure  Code  Amendment  Act  (VII  of 
188SJ—Aet  XX  of  1868,  #.  14— Duty  of  Collector 
in  sanctioning  suit— Irregularity  not  ejecting 
merits  of  suit -^  Civil  Procedure  Code,  s.  678. — A 
suit  for  the  dismissal  of  a  trustee  and  for  the  recovery 
of  trust  property  from  the  hands  of  a  third  party  to 
whom  the  same  has  been  improperly  alienated  is 
within  the  scope  of  s.  539  of  the  Civil  Procedure 
Code.  Subhaiyya  v.  Krish  na.I.L,  B.,  14  Mad,,  186, 
followed.  Lahshmandas  Parashram  v.  Oanpatrav 
Krishna,  I,  Z.  Jf„  8  Bom.,  866,  distinguished. 
>Art.  184  of  the  second  schedule  of  the  Indian 
Lin^tation  Act  (XV  of  1877)  applies  to  such  a  suit. 
The  difference  between .  the  provisions  of  s.  689  of 
the  Civil  Procedure  Code  and  those  of  62  Geo.  Ill, 
c  101  (Bomilly*s  Act),  pointed  oat.  Persons  having 
a  right  to  wonJiip  iu  a  temple  are  within  the  scope  of 
8.  689.  Under  that  section,  as  originally-  enacted,  the 
Words  were  "  having  a  direct  intCTest  in  the  trust,^' 
and  the  word  *' direct ''  has  been  taken  out  by  Act 
VII  of  1888.  The  inference  is  that  the  Legislature 
intended  to  allow  persons  having  the  same  sort  of 
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interest  that  is  sufficient  under  s.  14  of  Act  XX 
of  1868  to  maintain  a  suit  under  s.  639.  The 
Collector,  in  givine  his  consent  to  the  institution  of  a 
suit  under  s.  639,  has  to  exercise  his  judgment  in  the 
matter,  and  see  not  only  whether  the  persons  suin^ 
sre  persons  having  an  interest  in  the  .tnist,  bat  alao 
whether  the  trust  is  a  public  trust  of  the  kind 
contemplated  by  the  section  and  whether  there  are 
primA  facie  grounds  for  thinking  that  there  has  been 
a  breach  of  l^st.  But  where  the  form  of  the  per^ 
mission  showed  that  he  had  omitted  to  exercise  his 
judgment  in  the  matter  of  the  interest  of  the  plain- 
tiffs in  the  trust,  such  omission  was  held  to  be  a  mere 
irregularity  and  within  the  scope  of  s.  678  of  tike 
Civu  Proceduro  Code.  Sa/bditb  Baja  Chowdhttbi 
V.  GoiTB  MoHUH  Dab  Baishhat 

[I.  I..  R,  84  Calc.»  418 
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Charitable 


dowments — Interest  sufficient  to  support  a  smU 
relating  to  charity, — A  Hindu,  shortly  before  hia 
death,  directed  his  wife  and  mother  to  employ  part  of 
his^ property  for  the  maintenance  and  upkeep  of  a 
charitable  institution,  being  a  choultry  where  Japta 
Brahmans  and  travellers  were  fed,  and  at  the  same 
time  empowered  his  wife  to  niake  an  adoption, 
declaring  that  the  adopted  son  should  have  no 
interest  in  the  property  devoted  to  the  charitable 
purpose.  On  his  deatii,  the  widow  and  mother 
executed  a  document,  rdating  to  the  property,  to 
give  effect  to  tho  wishes  of  the  deceased  for  the 
benefit  of  Brahmans ;  and  three  years  later  the  widow 
took  in  adoption  a  boy,  whose  father  acquiesced  in  the 
deceased  man's  dispositions.  The  charitable  trast 
having  been  neglected  and  the  adoptive  son  hax-ing 
taken  possession  in  his  own  right  of  tiie  lands  coo* 
stituting  the  endowment,  two  Brahman  residents 
in  the  neighbourhood  who  had  obtained  leave  under 
s.  30,  Civil  Procedure  Code,  instituted  a  suit  as 
representing  the  Brahman  community  at  laurge  to 
remove  the  widow  from  the  office  of  trustee,  to  hare 
the  adopted  son  declared  ineligible  for  that  office  and 
for  the  appointment  of  a  new  trustee.  Se/d  that  the 
plaintiffs  possessed  sufficient  interest  in  the.  charity 
to  enable  them  to  maintain  the  suit,  and  that  they 
were  entitled  to  the  relief  claimed  by  them.  Gakapaxi 
Attak  v.  Satithhi  AmiAL  L  Ii.  B»,  21  Mad.*  10 


88. 


Civil  Proeedwtre 


Code  (1882J,  «.  689— Trust.— A  suit  may  properly 
be  brought  and  a  decree  made  under  s.  689  of  the 
Code  of  Civil  Procedure  for  the  removiJ  of  a  tmstee. 
Narasimha  v.  Ayyan  Chetti,  L  L.  £.,  12  Mad,,  IS?  s 
Sathappay^ar  v.  Periasami,  I,  L,  JL,  14  Mad,,  2  i 
Uangasam%  Haichan  r.  Varadappa  Naickam,  I,  X. 
£.,  17  Mad.,  462:  Chintaman  BajajiDevr,  Dhomdo 
GaneshDev,  J.  Z.  B.,  16  Bom,,  $12;  XHcmmdmMg 
Mulji  V .  Khimji  VullabhdassJ,  L.  B„  16  Bom,.  626: 
Mussain  Mian  v.  Collector  of  Xaria,  I.  L,  It.,  19 
Bom.,  48  i  Sajedur  Bqfa  v.  Baidyanath  Deh,  I,L,R^ 
20  Calc,  897;  Mohi-ud-din  t.  Syad-ud^tin,  I.  L,  M^ 
20  Cale,,  810 ;  and  Sajedur  Baja  Chowdhuri  t.  Gomr 
Mohun  Das  Baishnav,  I.  L,  B.,24Calc.,4i8, refierred 
ta     Subbayya  v.   Krishna,  I,  L,  B„  14  Mad^^  IBS, 
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followed.      HVBBiii     Bboax   r.     Coubctob    of 
MOBAPABAD  .    1. 1«.  B.,  20  AU.»  46 

100, 


Ciril  Procedure 

Code  fl882J,  «.  689Suit  to  remove  trusteee  and  for 
appoifUment  of  mew  irueteee. — A  lait  for  the 
removal  of  an  old  tmitee  who  has  committed  a  breach 
of  tmst  and  for  the  appointment  of  new  tmstees  may 
properly  be  brought  under  a.  689  of  the  Code  of 
Civil  Procedure.  Buteni  Begam  v.  Collector  of 
Moradobad,  J.  X.  J/.,  SO  AlL$  46,  approved.  Ranga- 
^ami  Naichan  v.  Varadappa  Saiekan,  J.  Z«  £»,  17 
Mad,,  462,  dimented  f rom.  Qibdhabi  Lal  r.  Bah 
Lal        ....  L  Ii.  B^  21  AIL,  SCO 


lOL 


Civil  Procedure 


Code,  1682,  fe.  IB,  6S9^Religtou9  Endowmenie  Act 
(XX  of  1868J,  ##.  14,  16, 18^  Suit  htf  a  general 
trustee  and  a  worshipper  for  remotal  of  trustees. — 
A  suit  waa  filed  in  a  Ditrict  Court  by  the  general 
truBtee  of  a  temple  and  a  worshipper  therein  praying 
that  certain  trustees  might  be  declared  incompetent 
and  removed,  that  others  might  be  appointed  in  their 
pUice,  that  the  properties  belonging  to  the  endow- 
ments of  the  temple  might  be  vested  in  them,  and 
that  a  scheme  might  be  settled  for  the  management  of 
the  trust.  Leave  to  file  the  suit  had  been  obtained 
under  the  Beligious  Endowments  Act,  1868,  and 
under  s.  68^  of  the  Code  of  Civil  Procedure.  Held 
that  the  suit  was  maintainable.  Nabataba  Attab  v, 
KirxABABAMi  HuDALiAB  .  L  la.  B.,  28  Mad.,  587 


102. 


Civil  Procedure 


Code  (Act  XIV  of  1882J,  s",  30,  639—EeUgious 
endovments — Removal  of  sajjadanashin — Cowten- 
fious  and  non-eonientiou*  cases.-  S.  639  of  the 
Code  of  Civil  Procedure  applies  both  to  contentious 
and  non-contentious  cases.  The  decision  of  Best  and 
Wbib,  JJ„  in  Subbaya  v.  Krishna,  /.  L,  i?.,  14  Mad,, 
186,  approved.  The  interest  required  to  enable  a  person 
to  sue  under  that  section  must  be  an  existing  one, 
and  not  a  mere  contingency :  tbe  mere  possibility  of 
an  interest  or  the  mere  possibility  of  succession  to* 
the  managership  of  the  properties  concerning  which 
the  suit  is  brought  is  not  sufficient  to  give  a  right  to 
sue.  The  right  of  worship  of  each  worshipper  in  a 
Hahomedan  mosqne  or  religious  endowment  is  an 
independent  right  wholly  irrespective  of  the  right  of 
the  other  wcrsbippers,  and  therefore  non-compliance 
by  a  worshipper  with  the  provisions  of  s.  i^O  of  the 
Code  of  Civil  Procedure  does  not  i^ect  a  suit  for  the 
removal  of  a  trustee  of  Hahomedan  endowment. 
Jan  AH  v.  Ram  JSffth  Mundul,  I.  Z.  R,,  8  Calc, 
62;  Jawahra  v.  Akbar  JUvsain,  /.  L,  R„  7  All., 
178;  Zuiifvnuissa  Bibi  v.  Nueirun  Bibi,J.  L.  R„ 
XI  Calc,  83 ;  and  Zafargab  AH  v.  Bahhtawar  Singh, 
I.  X.  JS.j  6  AIL,  4U7,  referred  ta  MoHnTDDnr  r. 
Satiditbdin  alias  Nawab  Mbah 

[I.  li.  B.»  20  Calo.,  810 
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•CitU  Procedure  Codt,  1882,  ss.  689,  IB—Dis- 
friet  Court,  Jurisdiction  of. — A  church  at 
Palayur  and  the  property  appertaining  to  it  were  in 
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the  possession  of  certain  of  the  yogakars  or- pari* 
shioners,  who  had  been  elected  kaikars  or  church- 
wardens, but  whose  electiou  had  since  been  super* 
seded  in  favour  of  three  other  persons,  who  now  sued 
to  recover  possession.  The  plaintiffs  were  Boman 
Cathdics ;  and  with  the  three  persons  above  referred 
to  were  joined  as  plaintiffs  the  Vicar  Apostolic,  the 
Vicar  appointed  to  the  church  by  him,  and  two  other 
persons  representing  the  Boman  Catholic  yogakars. 
The  defendants  were  Syro-Chaldean  Christians,  and 
with  the  two  persons  above  referred  to  were  joined 
the  Chor  Episcopa,  the  Vicar  appointed  to  the  church 
by  him>  and  four  persons  representing  the  other 
yogakars.  The  plaint  was  framed  under  the  Civil 
Procedure  Code,  s.  689,  and  contained,  besides  a 
prayer  for  possession,  prayers  for  declaration  that 
the  church,  etc,  was  held  on  trust  for  worship 
according  to  the  faith  and  discipline  of  the  Church  of 
Bome,  and  for  injunctions  against  the  defendants. 
The  suit  was  tried  by  the  District  Judge  in  whttse 
Court  it  was  instituted,  although  the  defendants 
pleaded  to  his  jurisdiction  on  the  ground  that  the 
Civil  Procedure  Code,  s.  639,  was  inapj^licable.  He 
passed  a  decree  fo?  the  plaintiffs,  holding  that  the 
church,  etc,  was  dedicated  to  the  trust  above  stated, 
although  it  had  been  diverted  from  the  purpose 
of  that  trust  for  a  time.  Meld  (1)  that  the  suit  not 
being  one  brought  by  beneficiaries  against  trustees, 
or  for  any  of  the  purposes  mentioned  in  the  Civil 
Procedure  Code,  s.  639,  that  section  had  do  ap- 
plication ;  (2)  that  although  the  suit  should  accord- 
ingly have  been  brought  in  the  Subordinate  Court, 
the  District  Judge  had  jurisdiction  to  try  it;  (8) 
that  the  decree  was  risht,  oa  its  appearing  that  the 
church,  etc.,  had  been  held  oa  the  above  trust  from 
1699  to  1882  with  a  doubtful  interruption  for  one 
year,  although  the  original  trust  may  have  been 
different.    Auoxtbtibe  v.  Mbdlyoott 

[I.  li.  B.,  16  Mad.,  241 


104. 


Suit  by  trustees  to  eject 


persons  in  wrongftil  possession  of  trust  pro- 
perty—Ci©t7  Procedure  Code  (Act  XIVofl882J, 
ss.  6S9,  622— District  Judge,  Jurisdiction  of— 
Subordinate  Judge,  Jurisdiction  of^-Superinten* 
denee  of  High  Court.— S  639  of  the  Code  of 
Civil  Procedure  (Act  XIV  of  1882)  has  no  appli- 
cation to  a  suit  brought  by  the  trustees  of  a  religious 
endowment  to  eject  persons  in  wnmgful  possession  of 
the  trust  propeity.  The  plaintiffs  sued,  as  trastees 
of  a  temple,  to  recover  certain  tmst  property  from 
defend  ints,  who  were  alleged  to  be  in  wrongful 
possession.  The  defendants  pleaded  that  they  were 
owners  of  the  property  in  dispute  and  applied 
the  income  thereof  for  the  purposes  of  the  temple ; 
they  disputed  the  plaintiffs'  title  to  the  management 
or  possession  of  the  same.  The  Subordinate  Judge, 
who  tried  the  case  in  the  first  instance,  hold  that  the 
defendants  were  trustees  with  respect  to  the  property 
in  their  possession,  and  tliat  the  suit  was  one  of  the 
nature  contemplated  by  s.  639  of  the  Code  of  Civil 
Procedure.  He  therefore  returned  the  plaint  for 
presentation  to  the  District  Jud^rc  This  order  was 
confirmed  on   appeaL    Eeld  that  the  Subordinate 
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Judge  had  jurisdiction  to  entertain  the  suit.  Held 
also  that  the  High  Court  had  power,  under  s.  622  of 
the  Code  of  CivU  Procedure,  to  interfere  in  this  case, 
the  Subordinate  Judge  having  failed  to  exercbe  a 
jurisdiction  vested  in  him  by  law.  Meld  slso  that 
the  suit  was  not  one  falling  ander  s.  589  of  the  Code 
of  Civil  Prrcedure.  Vishvawath  Qovikd  r.  Eam- 
BHAT    .        •  .    I.  Ii.  £.•  16  Bom.,  148 


105. 


Suit  by  trustees  to  eject  a 


trespasser  from  trust  property— CtvtZ  Fro- 
cedure  Code  (1882J,  t,  6S9. — I)  was  the  man^^rer  of 
a  religious  endowment  called  the  Chinch vad  Sansthan. 
On  his  death  in  1852,  disputes  arose  between  C  and  Q 
regarding  the  management  of  the  sansthan,  each 
claming  to  be  the  heir  and  successor  of  />.  After  a 
long  litigation  they  entered  into  a  compromise  in  1881 
b^  which  a  portion  of  the  sansthan  |»roperty,  consist- 
ing of  certun  inam  villages,  lands,  and  varshasans, 
were  assigned  to  Q ,  and  C  was  left  in  charge  of  the 
rest  of  the  sansthan  property,  together  with  all  the 
rights,  privileges,  and  manpans  enjoyed  by  the  here- 
ditary trustee  of  the  endowment.  In  \bS6  by  a 
decree  made  in  a  suit  called  the  **  Charity  Suit," 
C  was  removed  frcm  his  office,  and  the  plaintiffs 
were  appointed  trustees  in  his  place.  In  1 889  the 
plaintiffs  Bled  the  present  suit  to  set  aside  the  com- 
promise of  1881  and  recover  back  the  sansthan  pro- 
perty assigned  to  O  under  that  compromise.  Held 
that  the  suit  did  not  fall  under  s.  ci39  of  the  Code  of 
Civil  Procedure  (Act  XIV  of  1882).  Dhtjndibaj 
Gakssh  Det  o.  Ganbsh     I.  L.  B.,  18  Bom.,  7SL 


106. 


Public  charitable  and  reli- 


gious trust— Ci rf7  Procedure  Code  (Aet  XIV  of 
1882 J,  #.  6S9 — Property  eei  apart  for  religious  and 
charitable  utee — Trustee — Repudiation  of  the 
trust t  'EffeH  of—  Persons  having  a  direct  interest  in 
the  trust. — The  plaintiffs  sued  as  relators,  under 
s.  589  of  the  Code  of  CivU  Procedure  (Act  XIV  of 
1882),  to  htfve  the  defendants  removed  from  the 
management  of  a  religious  endowment,  called  the 
"  Chinchvad  savasthan,''  on  the  ground  that  they 
had  mismanaged  and  misappropruited  the  trust  funds 
in  their  hands.  The  plaintiffs  also  prayed  for  the 
appointment  of  new  trustees,  and  for  the  settlement 
of  a  new  scheme  of  management  under  the  direction 
of  the  Court.  The  plaintiffs  and  defendant  were  the 
descendants  of  Shri  Morya  Gosavi,  the  original  founder 
of  the  savasthan.  Ahri  Morya  Gosavi  was  a  devotee 
of  the  deity  Shri  Mangal  Murti.  He  dedicated  a 
temple  to  the  deity  $t  the  village  /of  Chinchvad, 
and  established  an  annachhatra  and  saduvart  for 
feeding  the  poor  and  the  destitute.  He  buried 
himself  alive,  and  over  his  tomb  a  temple  was 
built  to  perpetuate  his  memory.  The  Baja  of  Satara 
conferred  on  his  descendants  from  time  to  time 
grams  of  lands,  villages,  and  varshasans  for  the 
maintenance  of  the  shrine  and  of  the  charities 
connected  with  it.  Votaries  of  the  god  Shri  Mangal 
Murti  visited  the  shrine  in  large  numbers,  and 
took  part  in  the  annual  festivals  and  celebrations 
held  in  honour  of  the  founder  of  the  savas- 
than.   In  course  of  time  the  Chinchvad  savasthan 
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became  one  of  the  most  popular  sacerdotal  insti* 
tutions  of  the  Deccan.  In  1744  the  Peahwa  made 
a  tahanama  (or  award)  by  which  he  set  apart 
one  half  of  the  savasthan  property  exclusively  for 
religious  and  charitable  purposes,  and  distributed 
the  other  half  among  the  descendants  of  the  iiandet, 
to  provide  for  their  temporal  wants.  Subse- 
quently to  the  date  of  this  award,  fresh  grants- 
were  made  to  the  manager  of  the  savasthan  by  the 
ruling  authorities  of  the  day.  In  1774  and  1776  A.D. 
the  new  acquisitions  were*  divided  on  the  principle 
adopted  in  the  Peshwa's  award,  -  one-half  being 
reserved  exclusively  for  the  savasthan,  the  other 
half  distributed  among  the  heirs  of  the  grantee.. 
In  1874  the  defendant  1  succeeded  to  the  office  of 
manager  and  trustee  of  the  savasthan.  Within  a  few 
years  after  entering  upon  his  office,  the  defendant  1, 
in  conjunction  with  his  son  defendant  2,  incurred 
heavy  debts,  mortgaged  several  villages  belonging 
to  the  savasthan,  and  dealt  with  the  savasthan 
income  as  if  it  was  his  own  absolute  property. 
The  plaintiffs  filed  the  present  suit  with  the 
consent  of  the  Advocate  General  in  1883.  The 
defendants  pleaded  {inter  alid)  that  the  property 
in  suit  was  not  burdened  with  a  public  religions 
or  charitable  trust ;  that  they  were  not  trustees^ 
but  owners,  of  the  savasthan ;  and  that  the  plain- 
tiffs had  not  such  direct  interest  in  the  property 
as  to  entitle  them  to  sue  under  s.  589  of  the 
Code  of  Civil  Procedure.  The  District  Judge,  who- 
tried  the  case,  found  that  the  savasthan  was  a 
public  religions  and  charitable  institution;  that 
the  defenduits  were  trustees  in  charge  of  the 
savasthan  property,  and  that  they  were  guilty  of 
such  gross  misconduct  as  to  make  them  unfit  to  act 
as  trustees  in  future.  He  therefore  passed  a  de» 
cree,  directing  the  defendants  to  be  removed  from 
their  office  as  trustees,  appointed  a  new  trustee  in 
their  place,  and  framed  a  scheme  for  the  future 
management  of  the  savasthan.  Heht  on  th^  evi- 
dence that  the  management  of  the  Chinchvad 
^savasthan— consisting  of  the  sacred  shrines  at  the 
'villages  of  Chinchvad,  Moregav,  Theur,  and  Sidha* 
teks  with  their  endowments-— constituted  a  publio 
religious  and  charitable  trust  iK-ithin  the  contem- 
plation of  8.  589  of  the  Code  of  Civil  Procedure. 
Held  also  that  the  plaintifl!s,  being  worshippers 
and  devotees  of  the  god  Shri  Mangal  Murti  and 
being  also  descendants  of  the  original  founder 
of  the  endowment,  had  a  direct  interest  in  the 
trust,  entitling  them  to  sue  under  s.  589  of  the 
Code  of  Civil  Procedure.  Held  further  that  the 
defendants'  assertion  of  their  right  to  treat  the 
trust  property  as  their  private  estate  and  to  apply 
the  trust  funds  to  their  private  purposes  was  suffi- 
cient  to  justify  their  removal  from  the  trust.  Beld 
further,  upon  the  construction  of  the  Peshwa's  ta- 
hanama (or  award),  that  it  was  the  intention  of 
the  governing  power  in  1744  A.D.  that  thence- 
forth the  Chinchvad  savasthan— consisting  of  the 
shrines  at  Chinchvad,  Moregav,  Theur,  and  Sid- 
hatek— should  constitute  a  publio  devasthan ;  and 
that  in  setting  apart  a  moiety  of  the  property  for 
the  savasthan,  the   object  was  to  provide  a  fund 
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for  the  support  of  the  four  ahrinei  and  the  ei- 
penses  of  the  curtcmary  feitivals,  as  well  as  of 
the  annae^hatra  established  at  Cbinchrad.  Cam- 
TAXAV  Bajaji  Dst  V,  Dhovdo  Oanxsh  Pby 

[L  la.  IL,  16  Bom.,  612 


107. 


Cash   allowance   allowed 


to  worship  ot  idol—Persona  I  ff  rant— Civil  Pro- 
cedure Code  (Aei  XIV  ofl882Jt  #.  559.— A  plnm- 
tiif  claimed  to  be  a  co-trustee  of  certain  dargas  imd 
entitled  to  a  share  in  the  management  and  in  the 
profits  thereof,  which  consisted  of  a  certain  cash 
allowance  from  Government.  He  sued  the  defen- 
dants for  an  account  and  for  the  recovery  of  his 
share.  Held  that  the  suit  did  not  come  within  the 
purview  of  s.  539  of  the  Civil  Procedure  Code,  and 
did  not  require  sanction  under  that  section.  Miya 
Vaki  Ulla  0.  Rata  Sabbv  Savti  .Miya 

[X  Ii.  B.,  23  Bom.,  486 

108.  Public  charitable  trust— 

Ciml  Procedure  Code,  1882,  #.  639— Consent  of 
Advocate  General. —Two  oat  of  five  trustees  ap- 
pointed by  a  will  to  administer  a  public  charitable 
trust  brought  this  suit  against  the  remaining  three 
trustees  praying  (i)  that  the  first  defendant  might  be 
ordered  to  account  for  a  specific  sum  of  money  of 
which  it  was  alleged  he  had  committed  a  breach  of 
trust ;  (ii)  that  the  first  defendant  might  be  removed 
from  the  office  of  trustee,  and  some  other  person 
appointed  in  his  stead;  and  ^iii)  for  such  ether  or 
further  relief  as  the  natnre  of  the  case  might  require. 
The  consent  in  writing  of  the  Advocate  (icnend  to 
the  institution  of  the  suit  under  s.  539  of  the  Civil 
Procedure  Code  (XIV  of  J  882)  had  not  been  obtained. 
Seld  that  the  suit  was  one  which  fell  within  the 
purview  of  s.  539,  and  consequently,  in  the  absence 
of  such  consent,  was  not  maintainable.    Tbiouudab 

MULJI  9.  KhIHJI  VrLLABHDAS 

[I.  L.  B.,  16  Bom.,  626 

109. Suit  to  eject  one  claiming 

to  be  the  jheer  of  a  mnth— Civil  Procedure 
Code,  #.  639. — Three  disciples  of  a  muth  brought  a 
suit,  with  th^  consent  of  the  Advocate  General,  under 
s.  53^'  of  the  Code  of  Civil  Procedure,  alleging  that 
the  defendant  was  in  possession  of  the  muth  under  a 
false  claim  of  title  as  the  successor  to  the  late  jheer, 
and  praying  that  it  be  declared  that  he  was  not  the 
duly  appointed  successor  to  the  late  jheer,  and  that 
an  appointment  to  the  vacant  office  of  jheer  be  made 
by  the  Court.  Meld  that  the  Civil  Procedure  Code, 
8.  539,  was  inapplicable  to  the  suit.      STBuriTASA 

AyTANOAS  v.  STBIVITAflA  SWAHI 

[I.  If.  B.»  16  Had.,  81 

110. Suit  to  remove  a  mohunt— 

Civil  Procedure  Code,  s.  539— Trust  for  "public 
feligious  purposes." — Two  plaintiffs  instituted  a 
suit,  on  behalf  of  themselves  and  42  other  persons 
named  in  a  schedule  to  the  plaint,  against  a  mohunt 
of  an  akhra,  to  have  certain  alienations  of  property 
belonging  to  the  idd  set  aside  and  the  mohunt 
removed  on  the  ground  that  he  was  wasting  the  idol's 
property  and  setting  up  an  adverse  title  to  it,  and  to 
Ij^ve  another  mohunt  and  trustee  of  the  property 


BIGHT  OF  BVlT^-coutinued. 

12.  CHABITIES  AND  TBJJSTS^eontinued. 

appointed  in  his  place.  The  plaintiffs  alleged  that 
they  and  the  42  others  named  in  the  schedule  were 
in  the  habit  of  worshipping  the  idol  or  of  contribut- 
ing  to  the  worship  and  expenses  of  it,  but  it  waa 
clearly  established  by  the  evidence  that  any  Hindu 
who  chose  was  at  libertv  to  give  puja  or  render 
service  and  worship,  and  that  others  than  the  plain* 
tiffs  and  the  42  persons  nanied  in  fact  did  so,  and 
that  the  plaintiffs  and  the  persons  named  were  there- 
fore not  the  only  persons  interested  in  the  suit. 
The  suit  wss  one  to  which  the  provisbns  of  s.  539 
of  the  Code  applied,  the  suit  being  one  based  on  the 
existence  of  a  trust  for  public  religious  purposes  and 
upon  a  breach  of  that  trust  and  for  the  appointment 
of  a  new  trustee,  and  being  such  should  have  been 
dismissed,  not  having  been  brought  in  the  District 
Court  or  nvith  leave  of  the  Collector.  Sajbditb 
Baja  r.  Baidyavath  Dbb 

[L  L.  B.,  20  Calc»  897 


111. 


Suit  by  trustee— Ci'cf7  Pro^ 


cedure  Code  (Act  ZIV  of  1882),  ss,  80,  639— 
Public  charity. —  The  trustee  of  a  temple  sued  to 
recover,  from  the  representatives  of  the  trustee  of  a 
fund  constituted  for  special  purposes  in  connection 
with  the  temple  worship,  a  sum  of  money  misappro- 
priated by  him  and  to  obtain  the  appointment  in 
his  place  of  himself  or  some  other  fit  person.  The 
plaintiff  obtained  leave  to  sue  under  Civil  Procedure 
Code,  s.  £0,  but  no  sanction  had  been  obtained  under 
s.  639.  Beld  that  the  suit  was  maintainable. 
S.  539  was  intended  to  apply  only  to  persons  who, 
before  its  enectmeut,  had,  or  were  believed  to  have, 
no  right  to  take  proceedings  for  the  purposes  nien« 
tioned  in  the  section.  Nellaiyafpa  Pillai  «. 
Thakgama  Nachitab     .  I.  L.  B.,  21  Mad.,  406 


112. 


Suit  for  a  declaration  that 


a  certain  piece  of  land  is  a  grave-yard — 
Ciril  Procedure  Code  (1882),  s.  639.— Held  th&t 
a  suit  for  a  declaration  that  a  certain  piece  of  land  was 
a  grave  yard  dedicated  to  the  use  of  such  persons  aa 
had  no  grave-yards  of  their  own,  and  asking  the  Court 
to  appoint  n  mutawalli  and  settle  a  scheme  for  the 
management  of  the  grave-yard,  was  not  such  a  suit  as 
fell  within  the  purview  of  s.  539  of  the  Code  of  Civil 
Procedure.  Lakshmandas  Parashram  v.  Oanpat* 
rav  Krishna,  I.  L.  R.,  8  Bom.,  366,  and  Strinivasa 
Ayyangar  v.  Strinivasa  Swami,  I.  L,  JR.,  16  Mad., 
31,  referred  to.  Muhaichaj)  Abdullah  Khav  r. 
Kalltt L  Ii.  B.,  21  All.,  187 


118. 


Suit  for  ejectment  of  a  Jeer 


of  religious  institution  as  being  illegally 
appointed — Prayer  for  appointment  of  a  new 
jeer — Elective  office, — The  jeer  of  a  muth  died  in 
1888,  and  the  defendant  assumed  office  as  his  succes- 
sor. The  plaintiffs,  who  were  disciples  of  the  muth, 
asserting  in  the  plaint  that  the  office  of  the  jeer  was 
elective,  but  without  having  held  an  election,  brought 
a  suit  to  eject  the  defendant  and  to  have  a  new  jeer 
elected  or  appointed  by  the  Court  and  placed  in  pos« 
session  of  the  properties  of  the  institution.  It  was 
alleged  both  that  the  defendant  had  not  been  duly 
appointed  to  be  jeer  and  also  that  he  was  disqualified 
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for  that  office  by  immorality  and  otherwiie.  Beld 
that  the  suit  was  not  muntainable.  SjtimvAOA 
SwAMi  r.  Baxaituja  Chabiab 

[I.  Ij.  B.,  22  Ma(L,  U7 


114. 


Public      religious     and 


charitable  trust— Civil  Procedure   Code   (Act 
XIV  of  18S2J,  t.  6S9^Eindu  temple,  frith  a  dhar- 
maehala  and  eadavart  attached  to  it — Liability  of 
conetructice  trustee — Suit  to  remove  trustee — Limit' 
ation, — A  Hindu  built  a  temple  in  honour  of  the 
deity  Shri  Pandurang,  to  which  were  attached  a  dhar- 
mashala  and  a  ladavart  for  feeding  traTellers  and 
giving  alms  to  the  poor.    For  the  maintenance  of  the 
temple  and  the  charities  connected  with  it^  he  dedi- 
cated certiiin  property  by  a  deed  of  gift,  under  which 
he  constituted  himself  a  trustee  for  life  and  appointed 
a  panch  to  act  as  his  successors  in  the  trust.     During 
his  life-time  he  managed  the  temple  as  provided  in 
the  deed.    On  hu  death  in  1867,  the  panch  did  not 
take  charge,  but  his  son  (the  defendant)  assumed  the 
management.    The  temple  was  open  to  the  Hindu 
community.    In  1894  the  pujari  of  the  temple  and 
five  other  worshippers  of  the  idol  filed  this  suit,  under 
s.  589  of  the  Code  of  Civil  Procedure,  with  the  sanc- 
tion of  the  Advocate  General,  for  removing  the  defen- 
dant from  the  management  of  the  temple  on  the 
ground  of  his  misconduct  and  mismanagement  of  the 
trust  property.    The  defendant  pleaded  (inter  a  lid) 
that  the  property  was  not  a  public  religious   and 
charitable  trust,  that  he  was  not  a  trustee,  that  the 
plaintifPs  had  no  rizht  to  sue,  and  that  the  suit  was 
time-barred.     Held  (1)  that,  having  regard  to  the 
fact  that  a  certain  number  of  the  public  had  always 
used  the  temple,  that  there  was  attached  to  it  a  dhar- 
mashala,  and  that  the  surplus  funds  not  required  for 
the  service  of  the  temple  were  to  be  applied  to  feeding 
travellers  and  maintaining  a  sadavart,  the  intention 
of  the  fouuder  was  to  devote  the  property  to  public 
religious  and  charitable  purposes ;  (2)  that  although 
the  defendant  was  not  appointed  a  trustee,  yet  by 
talcing  charge  of  the  endowment  and  purporting  to 
manage  it  as  temple  property  he  made  himself  a 
constructive  trustee,  and  was  liable,  as  such,  to  the 
beneficiaries ;  (8)  that  the  plaintilffl  were  entitled  to 
maintain  the  suit  under  s.  53    of  the  Ctide  of  Civil 
Procedure ;  (4)  that  the  suit  was  not  time-barred,  as 
with  every  fresh  breach  of  the  constructive  trust  or 
whenever  the  direction  of  the   Court  was  deemed 
necessary  a  fresh  cause  of  action  arose.      Jugal 
XIBHORfi  r.  Lakbhmahdas  Kaqhuvathdas 

[L  Jj.  B;,  28  Bom.,  659 

13.  CLAIM  TO  ATTACHED  PROPERTY. 


115. 


Suit     without     bringing 


claim  under  a.  278— CtnV  Procedure  Code(1882J, 
99.  278  and  2S8 — Suit  to  have  property  declared  not 
liable  in  execution,^  The  provisions  of  s.  278  of  the 
Code  of  Civil  Procedure  and  the  sections  immediately 
succeeding  are  net  exclusive  of  the  remedy  provided 
by  s.  283  of  the  Code.  Man  Kuar  v.  Tara  Singh, 
/.  L.  B„7  All,t  583,  considered.  Suin>AB  SnrGH  v, 
Ohasi    ....    L  li.  B^  18  AIL,  410 


BIGHT  OF  BUJT'^ontiamed. 

13.  CLAIM  TO  ATTACHED  PROPERTY 

— concluded. 


lie.  Effeet  on  right  of  suit  of 

temporary  ceBsation  of  ezeoution-prooeed- 
ingB— Ctril  Procedure  Code  (1882),  9,383-  Order 
partly  relecuing  attachment, — Where  a  decree  has 
not  been  adjusted  or  otherwise  satisfied  and  is  still 
operative,  a  temporary  cessation  of  the  execution- 
proceedings  under  it  does  not  deprive  the  execution 
creditor  of  his  rights  to  sue  to  set  aside  an  order  made 
under  s.  288  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882),  releanng  part  of  the  property  from  attachment, 
ajid  to  have  it  declared  that  such  part,  or  some  frac- 
tion of  such  part,  is  liable  to  attachment  Baxaji 
Shamji  Naie  v.  Moroba  Naik 

[I.  I«.  B.,  21  Bonuy  68 


117. 


14.  COMPENSATION. 


Suit  for  compensation  for 


expenses  of  releasing  cattle— Ca//Ze  eeited 
under  Cattle  Treapa99  Act,1871,—A  suit  for  compen- 
sation for  expenses  incurred  in  releasing  cattle  which 
were  wrongfully  impounded  by  the  defendant  will  not 
lie  in  a  Civil  Court.  The  Legislature,  when  establish- 
ing pounds  by  Act  I  of  1871,  gave  a  special  remedy 
in  cases  of  illegal  seizure,  and  that  is  the  only  one 
available.    Aslbh  v.  Ealla  Dub23 

[2  C.  Ik  R.,  844 


U8. 


Suit  for  compensation  for 


wrongful  seizure  of  cattle—Ca/z/tf  TWtpaM 
Act  (I  of  1671  J, — A  suit  for  compensation  for  wroog- 
ful  seizure  of  cattle  will  lie  in  a  Civil  Courts  the  pro- 
visions of  Act  1  of  1871  bein^  no  bar  to  such  a  suit. 
yomaz  Mollah  v.  Lall  Mohun  Tagadgeer,  15  W, 
-R.,  275,  approved  of.  Aelem  v.  Kalla  Ihirzi,  2  C, 
L,  M.,  844,  dissented  from.    Shuttbughov  Das 

COOMAB  r.  HOXNA  ShoWTAL 

[X  li.  B.,  18  Calo,  158 

15.  CONTRACTS  AND  AGREEMENTS. 


118. 


Special  agreement  under 


which  one  party  has  received  benefit— /m- 
plied  contract. — Where  there  is  a  special  agreement 
between  two  parties,  and  that  agreement  haa  been 
performed,  and  one  of  them  has  had  all  the  benefit 
to  which  he  is  entitled  thereunder,  ther  other  may 
sue  him  either  upon  the  special  agreement  or  upon 
what  has  been  called  the  implied  contract  which  ariaes 
out  of  the  receipt  of  the  benefit  Ooxabutit  r. 
PuBBSHKATu  Pakdet  .    12  W.  B^  681 

120. Suit  to  recover  di£ferenoe 

of  exchange  against  assignee  of  shipping 
order.— An  action  will  lie  for  the  recovery  of  the 
difference  io  the  rate  of  exchange  againat  the  as- 
signee of  a  shipinng  ordet.  under  whidi  part  of  the 
freight  was  to  be  paid  on  delivery  at  specified  rates 
of  exchange.    Qlasstoitb  f.  Joakix     .  Cor.,  14A 


12L  Suit  for  damages  fbr  omis* 

sion  to  certify  payments  to  Court— J^«rf.~- 

A  suit  will  lie  in  the  Gvil  Court  to  recover  damsgea 
for  breach  of  contract  by  defendant  to  eertif  j»  or  fbr 
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his  frandnlently  omitting  to  certify,  in  consequence 
of  which^  on  an  execution  frandnlently  issued  against 
the   plaintiff*   his   property  was   seized.^    SooJinr 

HtrVDTTL  V.  WOOZBEB  MUlfDUL 

[6  W.  R.,  Civ.  Bef.,  SO 


122. 


Suit  for  a  receipt  for  goods 


as  being  partnership  goods— Suit  for  diMolw 
Hon  of  partnership. — Plaintiff  and  defendant  entered 
into  a  contract  with  a  view  to  trade,  by  which  each 
was  to  contribute  a  certun  sum  either  in  cash  or 
goods.  A  tradinfr  concern  was  opened  accordingly, 
but  after  a  very  short  time  the  parties  fell  oat.  De- 
fendant then  obtained  through  the  Magistrate  the 
return  of  certain  goods  which,  as  he  alleged,  he  had 
placed  with  the  plaintiff  independent  of  the  partner- 
ship speculation.  Plaintiff  thereupon  sned  for  a 
declaration  that  the  gcods  were  partnership  goods  and 
to  obtain  a  receipt  for  them  as  such.  Held  that 
there  was  no  cause  of  action,  and  n  suit  for  a  receipt 
did  not  lie.  In  the  absence  of  books  and  accounts  or 
any  other  evidence,  the  suit  could  not  be  converted 
into  one  for  dissolution  of  partnership.    Elijah  v, 

ABATOON  BB0TBBB8  .     14  W.  B.^  47 


128. 


Suit  on  agreement  to  take 


over  deereeB— Subsequent  compromise  by  payment 
of  fixed  sum, — Plaintiff  took  a  patni  from  defen- 
dants, and  as  a  part  of  the  consideration  of  the  lease 
agreed  to  be  responsible  for  certain  decrees  outstand* 
ing  at  the  time  against  the  defendants.  Thereupon 
was  executed  a  second  contract  between  the  parties, 
by  which  that  particular  responsibility  of  paying  the 
decrees  was  compromised  and  got  rid  of  by  plaintiff 
paying  down  a  certain  sum  of  money.  Subsequently, 
the  defendants  successfully  contested  payment  of  one 
of  the  decrees,  after  which  plaintiff  sued  to  recover 
the  money  of  which  payment  had  been  thus  with- 
held. HeldtYaX, as  the  second  contract  had  absolved 
plaintiff  from  all  responsibility  as  regards  the  decrees, 
he  was  not  entitled  to  recover  the  money  claimed  in 
the  suit.    Sbebvath  Cuowdhbt  v,  Gbbt 

[18  W.  B.,  114 

124. Suit   to   set   aside   patni 

granted  in  breach  of  agreement— Where  the 
proprietors  of  a  mehal  had  agreed  with  an  ijaradar 
that  in  the  event  of  their  granting  a  patni  to  any 
body  he  should  have  the  refusal,  and,  notwithstanding 
tbeir  agreement,  gave  a  patni  to  another  ijaradar, — 
Held  that  the  latter,  having  been  no  party  to  the 
Btipulation,  was  not  bound  thereby,  and  that  a  suit 
would  not  lie  by  the  first  ijaradar  to  set  aside  the 
patni  granted  to  the  second.  Komvl  LooBUir  Da88 
r.  DwABEABATH  Chowdhbt       .     10  W.  B.,  264 

Heldt  however,  on  review,  that  where  A,  taking  a 
patni  to  the  prejudice  of  B,  had  notice  of  an  agree- 
ment existing  between  B  and  the  zamindar,  he  could 
not  in  equity  maintain  the  lease  which  he  had  ob- 
tained, but  B  would  be  entitled  to  relief  against  him ; 
and  the  case  was  remanded  to  try  if  A  took  with 
notice  of  the  agreement  with  B.  Dwabkabath 
Chowdhbt  v.  Koxitl  LooHror  Dabs 

[10  W.  B.,  414 
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126. 


Suit  on  agreement  not  to 


mortgage  or  sell  except  after  offer  to  plain- 
XiiS— Right  of  pre-emption— Hypothecation,  Suit 
to  recover  property  after.— '£he  plaintiff  alleged  that 
certain  property  was  the  hereditary  property  of 
himself  and  his  brother  Ns  that  it  had  been 
determined  by  an  award  that  if  the  plaintiff  or 
^if  desired  to  mortgage  or  sell  their  respective 
shares  they  should,  in  the  first  instance,  mortgage 
dr.  sell  to  one  another,  and,  if  one  party  declined 
to  take  on  mortgage  or  purchase,  that  the  other 
should  be  at  liberty  to  alienate  elsewhere;  that  N 
had,  however,  executed  a  bond  in  favour  of  B,  in 
which  he  had  hypothecated  the  property  and  stipu- 
lated that  the  debt  should  only  be  recoverable  from 
the  property  hypothecated ;  that  N  had  confessed 
judgment  in  a  suit  brought  against  him  by  B  on  the 
bond,  and  had  allowed  a  decree  to  be  passed  against 
the  property  ;  and  that,  as  the  bond  had  the  effect  of 
a  deed  of  sfJe,  and  had  been  executed  with  an  intent 
to  defraud  him,  he  sued  to  obtain  possession  of  the 
property  and  a  declaration  of  his  title  thereto  as  pur- 
chaser. The  lower  Courts  decreed  the  plaintiff's 
claim.  B,  on  special  appeal,  pleaded  that  the  plain- 
tiff had  no  cause  of  action,  the  property  not  having 
been  sold.  Held  by  Pbabsob  and  Sfakkib.  JJ., 
that  the  mere  hypothecation  of  the  property  did  not 
g^ve  the  plaintiff  a  title  to  it  as  purchaser,  and  that 
the  suit  as  brought  must  be  dismissed.  Held  by 
Stuabt,  C.J.,  that  as  the  plaint  stated  matter  suffi- 
cient to  enable  the  Court  to  consider  the  validity 
of  the  claim  made  by  the  suit  and  on  the  facts  and 
merits  to  do  justice  between  the  parties  to  the  award, 
the  obieotion  to  the  form  of  the  suit  ought  not  to 
stand  m  the  way  of  the  plaintiff  being  decreed  his 
rights  under  the  award.    Pibtheb  Siboh   r.  Dta 

[6  N.  W.,  226 :  Agra,  F.  B.,  Ed.  1874,  278 


126. 


Suit  to   recover   loan   fbr 


Gk>vemment  revenue  due  firom  samindarl 
^Suit  against  xamindarfor  debt — Beny,  Beys,  of 
178t  and  17S7, — When  money  was  borrowed  to  pay 
the  reiwnue  due  from  a  zamindari,  and  paid  to  the 
Government  on  that  account,  the  bond  given  by  the 
vakils  and  managers  of  the  lamindari  to  the  trustee 
for  the  lenders  in  the  English  form,  for  the  purpose 
of  enabling  them  to  enforce  the  personal  engage* 
raents  of  the  vakils  and  managers  iu  the  Supreme 
Court,  WAS  held  not  to  deprive  the  lenders  of  their 
right,  under  the  law  prevailing  among  the  natives 
in  matters  of  contract,  to  sue  the  zamindar  in  the 
Courts  of  the  mofnssil.  Held  also  that  the  laws  of 
1781  and  1787  were  repealed  by  the  laws  of  179B 
when  this  action  was  brought,  and  there  was  nothing 
in  those  two  former  Regulations  which  made  it  illc 
gal  for  the  lamindar  to  contract  a  debt,  or  for  any 
other  native  to  take  an  obligation  from  a  zamindar 
without  the  consent  of  the  ^cers  of  revenae;  but 
that  tuch  an  obligation,  if  founded  on  a  valuable 
consideration,  would  be  equally  binding  upon  the 
conscience  of  the  zamindar,  and  the  demand  and  the 
payment  would  be  equally  legal  as  if  such  consent 
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liad  been  obtained  and  registered,  thongh  no  Court 
•of  justice  might  have  jurisdiction  to  enforce  the 
right.    GOPBB  MoHTN  Thaeoob  v.  Badhahath 

[6  W.  B.,  P.  C,  72 


127. 


Transfer  of  Property  Act 


<rV  of  1882),  88. 10, 11— C  ontemporaneont 
"ikrarnamah" — Condition  rettraining  alienation 
— Retiriotion  repugnant  to  intereet  created — Lam' 
hardar  and  co-tharer^  Collection  of  rente  bf/  co' 
eharer^Suit  hy  lamhardar  for  moneg  had    and 
received. — M,  a  co-sharer  in  a  village,  transferred 
to  A,  another  co-sharer,   a  2  annas  share  by  deed 
•of  sale.    Upon  the  same  date  A  executed  an  ikrar- 
namab,  in    which  he    agreed  that  •  he   would   not 
collect  the  rents  of  the  2  annas  transferred  to  him, 
that  he  would  no£  ever  demand  partition   of  that 
share,  and  that  he  would  not  alienate  or  mortgage 
it  or    otherwise   exercise    proprietary   rights    over 
it    It  was  further  provided  that  in  the  event  of  A 
committing  any  breach  of  covenant  the  sale  should 
be  avoided,  and  the  proprietary  rights  in  the  2  annas 
share  should  revest  in  if.      A  suit  was  subsequently 
brought  by  M  upon  the  allegation  that,  in  breach  'of 
the  covenants  of  the  ikramamah,  A  had  collected  the 
rents  of  the  share ;  that,  in  consequence  of  Hs  action 
in  collecting  the  rents,  the  plaintiff  had  been  com- 
I^elled  to  sue  the  tenants;  that  in  these  suits  the 
tenants  exhibited  receipts  given  by  A  on  the  basis  of 
which  the  suits  were  dismissed;  and  that  he  had 
been  subjected  to  various  costs  and  expenses.    He 
therefore  claimed  by  way  of  damages  from  A  certain 
sums  of  money  realised  by  A  as  rent  from  the  tenants, 
and  further,  by  reason  of  the  ikramamah,  to  avoid 
the  sale-deed  which  preceded  it.      Meld  that  pro- 
visions of  this  kind,  which  absolutely  debar  the  person 
to  whom  the  proprietary  rights  have  passed  from 
exercising  these  rights,  impose  conditions  which  no 
Coart  ought  to  recognize  or  give  effect  to ;  that  a 
covenant  in  a  sale- deed  the  effect  of  which  is  to 
disable  the  vendee  from  either  alienating  or  enjoying 
the  interest  conveyed  to  him  is  not  only  contrary  to 
public   policy,  but  in  violation  of  the  prmciple  of 
ss.  10  and  11  of  the  Transfer  of  Property  Act ;  and 
that  therefore,  as  the   agreement  on  the  basis  of 
which  the  plaintiff  asked  for  relief  was  one  which  no 
Court  should  assist  him  in  enforcing,  the  suit  must 
fail.     Solman  v.  Johneon,  1  Cowp,,  643 ;  Anantha 
Tirtha  Chariar  v.  Nagamnthn  Ambalagaren,  I,  L, 
J?..  4  Mad.;  200;  Bradlei/  v.  Peixoto,  Tudor^e  i. 
C,   Ji,  P.,  968;    and    Aminuddaula   Muhammad 
KaJeya   Hneenin   v.   Naferi   Srinivaea   Charlu,  6 
Mad,,  S56,  referred  to.      B'ilaji  J»  Rahalhar  v. 
Naray^nhhat^  3    Bom.,  A,   C,  63,    distinguished. 
Seld  by  Mahmood,  J„  with  reference  to  the  sums 
realized    by  the  defendant  as  rent,   that  whatever 
may  be  the  rights  of  a  lumbardar  in  reference  to  the 
•collection  of  rents,  the  defendant,  being  a  co-sharer 
in    the     village  and  having,    though    perhaps     ir- 
regularly, realized  sums  of  money  from  the  tenants, 
could  not,  in  a  Civil  Court  and  in  a  suit  of  this 
nature,  be  made  to  repay  the  lamhardar;  and  the 
latter's  only  remedy  was  to  deduct  the  items  when 
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the  bujharat  or  rendition  of  accounts  between  tbe 
CO  sharers  and  himself  took  place.  Mahabav  Dab 
V,  Ajud^  .  L  Ii.  IL,  8  AIL,  462 

12a Suit  for   value   of  goods 

covered  by  bill  of  exehange— Payee  for 
honour.— A  payee  for  honour,  though  entitled  to 
the  same  remedies  upon  the  bill  as  the  party  for 
whom  payment  was  made,  is  not  entitled  to  bring  s 
suit  in  his  own  name  and  in  his  own  behalf  for  the 
vBhxe  of  the  goods  for  which  the  bill  was  drsim. 
Cabkiohabl  v.  Bbojovavth  Mulliok 

[1  Hyde.  974 

129.  PromlBBory  note  or  bond 

executed  in  foreign  State^Lex  loci  eoniraetut— 
Suit  upon  consideration  for  the  document— Lex  fori 
— Procedure — Practice  -Plaint,  Form  o/— Jstiw.— 
Where  according  to  the  lex  loci  contraciue  a  prmfinis* 
sory  note  or  bond  cannot,  in  the  absence  of  registration, 
be  a  source  of  legal  right,  no  action  on  an  unregistered 
note  or  bond  can  be  maintuned.  Whether  a  suit  wii\ 
lie  npon  the  consideration  for  the  instrument  is  a 
question  of  procedure  to  be  governed  by  the  Ux 
fori^  and  in  British  IncU^  such  a  claim  must  either  be 
stated  in  the  plaint  as  an  independent  ground  of  cbuoa 
or  treated  as  such  and  an  issne  taken  at  the  first  hest> 
ing.  Valiappa  v.  Mahommed  Khaeim,  J.  L.  12.,  5 
Mad.,  166,  cited  and  followed.  Palakiappa  Chbtti 
V.  Pbbiakabttppak  Chbtti 

[I.  li.  B.,  17  Mad.,  aea 

180. Suit  on  a  bond  passed  to 

a  XDixiov— Contract  Act  (IX  of  1872),  *#.  10  and 
11. — A  money  bond  taken  byla  minor  is  good  in  law,  «nd 
may  be  sued  on.  Hanvakt  Laxbhuait  v.  Jatabao 
Nabbinha  •        .    I.  li.  B.,  18  BosL.,  60 

181. Suit   by  the   heir    of  the 

deceased  against  surety— ^e^  XXVII  of  1860. 
#.  5  -  Security 'bond — Aeeignmeni  of  teeurity-bond. 
— On  the  issue  to  defendant  I  of  a  certificate  under 
Act  XXVII  of  1860,  defendant  2  executed  to  the 
District  Court  a  security-bond.  The  plaintiir,  who 
had  established  his  right  to  the  moneys  collected  under 
the  certificate,  then  brought  his  suit  on  the  security* 
bond  to  recover  tiie  amount  so  collected.  M^ld  that 
the  plaintiff,  not  having  obtained  an  assignment  of  thr 
indemnity  bond  from  the  District  Court,  w«a  not 
entitled  to  sue  the  surety.    Matak  v.  Chathappak 

[L  Jm  R.,  14  ICad^  473 

182.  Suit  by  assignee  of  con- 
tract for  damages  for  non-deliv«ry — Aseiy 
ment  of  contract — Plea  that  aeeignment  of  eouiru^ 
wae  a  eham — Sham  assignment — Fraud — Miyhi  of 
third  party  to  question  bond  Jides  of  asm^mmeni-' 
Assignmeirt  by  deed — Demand  for  delivery  •—  Coa'  rat* 
Act  (IX  of  1872J,  s.  93.— On  the  25th  UecembcT 
1886  the  defendant  contracted  to  deliver  to  tht 
plaintiif  on  the  ^th  May  1887  one  hundred  bale*  d 
cotton  at  H196  per  candy.  On  the  28th  Febmai? 
1>^87  the  pliuntiii  assigned  this  contract  to  one  K,  av^ 
a  few  days  afterwards,  riz.,  on  the  7th  MsMh  1^^* 
he  became  insolvent.    In  his  schedule  there 
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menfaon  of  this  c(mtract>  '^r  its  assignment,  or  of 
the  receipt  of  any  consideration  for  the  assignment. 
K,  as  the  beneficial  asagnce  of  the  contract,  subse- 
quently called  on  the  defendant  to  give  delivery  of 
the  goods,  and  offered  payment  of  the  price ;  but 
the  defendant,  who  was  then  aware  of  the  plaintiff's 
insolveney,  refused,  on  the  ground  that  f  was  not  a 
bond  fide  assignee  of  the  contract  for  value ;  and 
that  the  assignment  was  a  sham,  and  was  not  intended 
to  pass  the  beneficial  interest  in  the  contract.  A  suit 
was  then  brought  against  the  defendant  by  K 
claiming  damages  for  breach  of  the  contract.  This  suit 
was  dismissed,  on  the  ground  that  the  assignment  of 
the  contract  was  fraudulent.  The  plaintiff  knew  of 
the  dismissal  cf  Ps  suit  in  1887>  but  had  never  him- 
self made  aAy  demand  on  the  defendant  for  the  per- 
formance of  the  contract.  On  the  6th  November 
1889  the  plaintiff's  petition  in  insolvency  was  dis- 
missed for  non-pxx>secution,  and  on  the  18th  November 
1889  C  re-asugned  the  contract  to  the  plaintiff.  The 
plaintiff  then  sued  the  defendant  to  recover  daniages 
for  breach  of  the  contract.  He  contended  that  his 
assignment  to  K,  though  in  fraud  of  the  Official 
Assignee  and  the  creditors  of  the  insolvency,  was  not 
in  fraud  of  the  defendant,  and  that  by  the  dismissal 
of  his  petition  the  parties,  as  to  their  rights  and 
liabilities  under  the  contract,  had  been  relegated  to 
the  position  which  they  occupied  prior  to  the  plain 
tiff's  iiisoh'tncy.  Beld  that  the  plaintiff  was  not 
entitled  to  recover  damages  from  the  defendant, 
There  had  been  no  demand  for  delivery  by  the  plain- 
tiff, or  on  his  account,  as  required  by  s.  93  of  the 
Contract  Act.  K  had  asked  for  delivery  as  beneficial 
•owner,  but  the  property  had  not  passed  to  him  by  the 
assignment;  and  although  the  defendant  would  be 
bound  to  recognize  an  assignee  who  could  establish 
his  title  of  full  ownership  in  the  contract,  he  was 
under  no  obligation  to  recognize  K  when,  as  a  fact, 
the  beneficial  interest  in  the  contract  still  remained 
in  the  plaintiff,  with  whom  the  defendant  had  origi- 
nally contracted.  In  England,  where  there  has  been 
an  assignment  by  deed,  the  aaBigned  property  passes 
by  force  of  the  deed,  and  it  cannot  be  impeached  at 
law  by  the  assignor  or  bv  third  parties  other  than 
creditors,  on  the  ground  ot  its  not  being  a  real  trans* 
action  ;  but  where  the  assignment  is  not  by  deed,  the 
true  nature  of  it  as  a  sham  may  be  proved.  In  India 
it  is  in  all  cases  open  to  third  parties  to  show  that 
such  was  the  case.  Mrui  Gotiitdji  r.  Nathubhai 
HiRAOHiiiD  .    I.  Ij.  B.»  15  Bom.,  1 


188. 


Suit  by  assignee -^ttf^ii- 


ment  of  contract — Novation  of  contract — Contract 
A<it,  #.  62— Contract  forforvoard  delivery. — The  de- 
fendant was  sued  by  the  plaintiffs  as  assignees  of  one 
8  for  ^Ufferenccs  on  certain  contracts  of  purchase  and 
sale  of  cotton  and  seeds  The  defendant  contended 
that  the  contracts  in  question  were  not  assignable 
without  his  consent,  which -had  never  been  asked  for 
nor  given,  and  that  the  plaintiffs  could  not  therefore 
maintain  the  action.  Ueld  that  the  objection  was 
a  good  one.  An  assignment  of  a  contract  'ns  distin- 
guished from  a  debt  or  other  chose  in  action),  to  be 
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effectual,  must  amount  to  a  novation,  and  requires  the 
assent  of  the  other  party  to  the  contract  (a.  .62, 
Contract  Act,  IX  of  1872)!  The  defect,  however,  was 
allowed  to  be  cured  by  adding  iS  as  a  plaintiff.  Tht* 
legal  effect  of  the  endorsement  and  handing  over  of 
such  contracts  considered.  Tod  v.  Lakhhidas 
PuBBHOTAicDAs  •       I.  Ij.  B.,  16  Bom.,  441 


184. 


Compromise  of  decree. 


SfiCbot  of — Mode  of  enforcing  agreement  of  com' 
promise — Reciprocal  promises — Form  of  decree — 
Contract  Act  (IX  of  1872),  s,  5L — A  decree  for 
partition  having  been  compromised  by  an  agreement 
made  by  the  parties,  and  communicated  to  the  Court 
which  passed  the  decree, — Held  that  the  effect  of  the 
decree  was  extinguished  by  the  agreement,  which  could 
only  be  enforced  by  a  fresh  suit,  and  not  by  an  ap* 
plication  for  execution  of  the  former  decree.  An 
agreement,  consisting  of  reciprocal  promises  to  be 
performed  by  the  plaintiffs  and  the  defendant ,  can 
be  sued  upon  by  the  plaintiffs  when  they  have 
not  refused  to  carry  out  their  promises,  though 
they  may  not  have  put  an  allegation  \n  the  plaint 
saying  that  they  are  ready  and  willing  to  do  so^ 
s.  60  of  the  Indian  Contract  Act  being  no  bar  to 
such  a  suit.  When  the  plaintiffs  are  entitled  to 
ask  for  the  performance  of  the  part  of  the  con- 
tract in  which  they  are  interested,  and  the  defen^ 
dant  claims  execution  of  the  whole,  to  which  the 
plaintiffs  do  not  object,  the  Court  ought  to  pass 
a  decree  directing  execution  of  the  whole  contract, 
instead  of  rejecting  the  claim.  Habi  Raohunatb 
JosHi  r.  Kbishnaji  Avant  Job  hi 

[I.  Ii.  B.,  19  Bom.,  546 


185. 


16.  CO-SHARERS. 


Suit  by  one  co-sharer  for 


value  of  personal  property  alienated  by  an- 
other.—If  a  co-sharer  of  personal  property  sells  the 
property  without  the  consent  and  authority  of  the 
other  owner,  that  other  owner  may  sue  the  purchaser 
for  the  price  of  his  share.  Radhanath  Shaha  o. 
Eamihbb  Soondbbbb  Dosbbb         .    2  W.  B.,  87 


186. 


Suit  by  one  co-sharer  for 


value  of  wood  removed— 2Ze»aney  in  common— 
Co'Owners  of  a  forest — Mortgage  hg  one  co-tenant — 
Mortgagee  in  possession — Licensees  from  mortga- 
gor and  eo'tenant — Cutting  and  removing  prodnee 
— Sights  of  licensees — Remedy  of  mortgagee— 
Damages— Account. — ^The  first  defendants,  Q  and  A, 
were  co-owners  of  a  forest.  G  mortgaged  his  interest 
in  the  forest  to  the  plaintiff  and  put  him  into  posses- 
sion. The  mortgage  was  registered.  Subsequently  G 
and  A  joined  in  a  license  to  &e  second  and  third  defen- 
dants to  cut  and  take  wcod  in  the  forest,  which  the 
latter  accordingly  did.  The  plaintiff  sued  Q  and  the 
other  two  defendants  to  recover,  as  damages,  the  value 
of  the  wood  removed,  and  for  an  injunction  restrain- 
ing the  defendants  from  removing  more  wood.  Held 
that  the  claim  would  not  lie,  neither  for  the  whole  of 
the  damages  claimed   nor  for  such  part  of  them  as 
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WBB  equiTalent  to  O'm  interest  in  the  valae  of  the 
wood  removed, — the  only  remedy  open  to  the  plmin* 
tiif  being  a  suit  Against  A,  his  co-tenant,  for  an 
accoont.  Tbongh  O,  being  out  of  possession  to 
the  knowledge  of  the  licensees,  coald  convey  to 
them  no  right,  yet  A  could;  and  a  license  from 
A  gave  a  right  to  cut  wood  in  the  whole  of  the 
forest,  since  a  co-tenant  may  lawfully  enjoy  the 
whole  property  in  any  way  not  destructive  of  its  sub* 
.stance  so  as  to  amount  to  an  ouster  of  the  other  co- 
tenants,  and  whatever  a  co-tenant  may  do  himself  he 
may  license  another  to  do.  The  licensees  therefore 
did  no  wrong  in  acting  on  thdr  license,  and  no  suit 
lay  against  uiem ;  nor  did  O'b  joining  in  the  licaise 
do  the  plaintiff  any  distinct  injury  for  which  an  action 
for  damages  would  lie  sgainst  him.  Qmare — ^Whether 
plaintiff  might  ffdbf  however,  have  a  right  of  action 
against  G  to  recover  any  sum  which  G  had  obtuned 
by  assuming  falsely  a  position  and  rights  belonging 
to  the  plaintiff.  Baktaktbat  Ozb  r.  Ojhtfatbat 
Jashat.        ...    I.  Ii.  B^  7  Bohl,  8d6 


137. 


Suit  by  one  co-paroener 


against  the  others  for  declaration  of  right 
to  Qovemment  allo'veanoe  forming  part  of 
joint  estate. — One  member  of  an  undivided  family 
cannot  sue  his  co-parceners  for  a  declaration  that  he 
is  entitled  to  recover  the  whole  of  a  family  varshasan. 
The  only  mode  in  which,  as  between  the  members  of 
the  joint  family,  a  declaration  of  right  to  tJSe  varsha- 
san can  be  properly  obtained  is  by  one  of  the  co- 
parceners bringing  a  suit  for  partition  of  the  whole 
of  the  family  estate,  including  the  varshasan  and  for 
a  declaration  of  the  shares  of  the  respective  co- 
parceners.   TBDfBAK  Dixit  v.  Nabayax  Dixit 

[II  Bom.,  68 


188. 


Suit  to   recover   share    of 


prodUCe-^Pro;»er/y  left  undivided  at  partition- 
Amendment  of  plaint — Suit  for  partition —  Variance 
between  pleading  and  proof. — A  claim  to  a  share  of 
the  produce  of  the  property  left  undivided  at  a 
partition  does  not  lie,  because  such  a  claim  is  based  on 
the  right  to  a  particular  share  in  the  property  itself 
which  has  no  existence  in  the  case  of  an  undivided 
family.  A  suit  for  a  share  of  the  produce  of  the 
property  left  undivided  at  partition  cannot  be 
amended,  by  making  it  a  suit  for  partition,  without 
entirely   changing  its  character.      Oatbxshakilab 

rABABHVBAX   r.  AXKABAV  BaJABAM 

[I.  I«.  B.,  18Bom.»  eil 


17.  COSTS. 

138. Suit  for  costs  incurred  in 

resisting  a  claim  to  attached  prox>ert7— 
Civil  Procedure  Code,  1859,  ».  346.— A  suit  cannot 
be  maintuned  for  costs  Incurred  by  the  plaintiff  in 
resisting  a  claim  made  by  the  defendant,  under  s.  246 
of  the  Code  of  Civil  Procedure,  the  greater  part  of 
which  was  ^sallowed.  It  is  only  when  the  costs  are 
made  a  part  of  the  order,  and  then  by  execution  under 
it,  that  a  party  can  in  such  cases  enforce  the 
payment  of  costs.    Ajtobtmoitb       .    8  Mad.,  841 
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140. 


Suit  for  costs  ineurrod  in 


possessory  mxit—Bom.  Act  V  of  1864.— ISo 
action  lies  for  the  recovery  of  costs  incurred  by  a 
defendant  in  defending  himself  in  a  possesaory  suit 
brought  against  him  in  a  Mamlatdar's  Court  under 
Bombay  Act  Y  of  1864.  Jalaic  Puvja  r.  Kboda 
Jayba     ....       8  Bom.,  A.  C,  S9 

141. Claim  for  oosts  inearred 

in     another    wait— Suit    im    Seneume    CouH-- 


Dttmaget. — In  a  suit  for  damages  for  breach  of  a 
covenant  in  an  ikramamah  not  to  collect  the  rents  of 
a  certun  share  in  a  village,  and  not  to  sue  for  the 
partition  of  that  share,  the  plaintiff  claimed  [imier 
alid)  some  costs  and  expenses  incurred  in  a  suit 
brought  by  the  defendant  in  the  Revenue  Court  for 
partition  of  the  share.  Held  by  Mabocood,  J.^  wtS^ 
reference  to  the  costs  incurred  by  the  plaintiff  in  the 
Revenue  Court,  that  such  Court  in  Uie  forma-  suit 
was  entitled  to  deal  with  the  question  of  costs,  and 
dealt  with  it,  and  the  oosts  could  not  be  made  the 
subject-matter  of  fresh  litigation,  and  therefore  ooold 
not  be  claimed  in  this  suit  by  way  of  damages. 
Vhengulva  Raifa  Mudali  v.  Ikauffateki  Amatalt  ^ 
Mad.,  J 92;  Jalam  Put^a  v.  Khoda  Javra,  ^  Boul^ 
A.  C,  29 ;  Kahir  v.  Mahmdu,  I.  X.  B.,  2  Boat., 
860  s  and  Pranekankar  Shivskanhar  v.  Gorimdklml 
Parbhuda;  1.  X.  B.,  I  Bom.,  467,  referred  to. 
Mahbax  Das  r.  Ajudhia  .  I.  Ij.  B.,  8  AIL,  488 


148.        Suit     to    recover 

incurred  in  former  proceedings  in  Ooort 
having  jurisdiction. — An  objection  to  the 
attachment  and  sale  of  a  house  which  was  advettiaed 
for  sale  in  execution  of  a  decree  for  enforoement  of 
lien  was  allowed,  upon  the  ground  that  the  objector 
bad  purchased  the  boose  from  the  mortgagor,  and  Ids 
purchase  was  not  subject  to  the  decree,  to  which  he  was 
not  a  party.  The  decree-holder  then  brought  a  suit 
against  the  objector,  claiming  a  dedaratioQ  of  hta 
right  to  recover  the  amount  due  under  his  decree  by 
en^'orcement  of  lien  against  the  houses  and  that  the 
order  releasing  the  property  from  attachment  should 
be  set  aside,  and  also  to  recover  the  costs  incurred  by 
him  in  the  execution  department  on  the  defendant*  a 
objection.  Held  also  that,  inasmuch  as  where  a 
Court,  having  jurisdiction,  orders  or  refuses  costs,  a 
separate  action  for  sach  costs  cannot  he  brought,  tiie 
plaintiff  was  not  entitled  to  recover  fxom  the 
defendant  the  costs  incurred  by  him  in  the  exeeotioo 
department.  Mahram  Dae  v.  Ajudkia,  J.  L.  B»f  8 
All.,  452,  followed.    Eadib  Bakhbh  ».  Sauqrax 

[L  U  B.,  8  AIL,  474 


148. 


Suit  by  Commissioner  for 


his  costs— C«««7  Procedure  Code,  1869,  ««.  ISO, 
182. — Where  a  CommissioDer  was  appointed  by  a 
Court  under  s.  180  of  Act  VIII  of  1869  to 
accounts  at  the  request  of  the  plaintiffs,  and  his 
were  not  prepaid  under  s.  182,  and  the  defendant^ 
by  the  decree  ordered  to  pay  the  costs  of  the  suit,  hut 
the  costs  of  .the  Commissioner  were  not  entered  in  the 
decree, — Held,  in  a  suit  by  the  Commissioner  agmias  t 
the  pl^tiiEs  for  remnnexatio&  for  his  labour*  tha  t 
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17.  COSTS—oonelmded. 
the  pUdntifTs  were  liable.     GoPALiSATirAUAYTAB  «. 

BVFALA  NABABIICXA  HATODV 

[I.  Ii.  B.»  4  Kad.,  880 

144. Suit  for  costs  incurred  in 

erlminal  case.— As  to  recovery  of  costs  of  a 
criminal  case  in  a  subsequent  civil  action.  Bam 
Lal  v.  Tula  Bam  .    I.  Ii.  B.,  4  All.«  97 

145. Damages,   Suit  for — CosU 

inewrred  in  prosecuting  c«*«  ••  Criminal  Court, — 
Seld  that  a  snit  will  not  lie  to  recover  as  damages 
the  expenses  incurred  by  the  plaintiil  in  prosecuting 
the  defendant  in  a  Criminal  Court.  Fazal  Imam 
r.  Fazai.  Babul  •  I.  Ij.  B.,  12  AIL,  166 

i900  Mahomed  Ali  t*.  Btama 

[I.  li.  R,  14  Bom.,  100 


146. 


18.  CUSTOMABY  BIGHTS. 

' Suit  to  restrain  the  use  for 


taaias  of  land  used  for  the  purposes  of  the 
Holi — Easement — Cause  of  action, — A,  a  Maho- 
medau,  purchased  a  house  adjacent  to  a  piece  of 
waste  land,  on  which  after  such  purchase  be  caused 
a  tazia  to  be^erected  at  the  time  of  the  Hohurram. 
J  and  others,  Hindus,  instituted  a  suit  against  A, 
alleging  in  their  plaint  that  for  a  long  time  previ* 
onsly  they  had  been  in  the  habit  of  going  ufkin  the 
land  at  the  time  of  the  Hdli  festival  for  the  purpose 
of  burning  the  Holi  and  celebrating  the  ceremonies 
incident  thereto,  and  praying  that  the  defendant 
"  be  restrained  from  improper  interference,  and  that 
the  plaintiifs  be  put  in  possession,  by  maintaiaing 
observance  of  the  Holi  rights,  according  to  the 
ancient  usage,  on  the  land."  It  was  found  that  the 
plaintiffs  had,  for  a  period  of  twenty  years  prior 
to  the  institution  of  the  suit,  exercised  the  right  of 
going  on  to  the  land  at  the  time  of  the  Holi  festival, 
without  interruption  or  interference.  It  was  also 
proved  that  neither  the  plaintiffs  nor  the  defendant 
had  any  proprietary  right  in  the  land,  and  that  it 
belonged  to  the  zamindimi  of  the  kasba,  who  did  not 
appear  to  object  to  its  use  by  the  defendant  and  other 
Mahomedans  at  the  time  of  the  Mohurram,  for  the 
erection  of  tazias.  Meld  that  the  plaintiffs'  claim 
appeared  to  be  a  claim  to  a  right  by  custom  of  the 
nature  described  in  Mountey  v.  lemay,  t4  L,  J. 
JSx,,  52,  and  Abbot  v.  Weekly,  I  Lev,,  Vf^,  and 
could  not  strictly  be  regarded  as  for  an  easement,  the 
right  not  being  set  up  in  respect  of  any  dominant 
tenement  to  which  it  was  appurtenant  over  a  servient 
tenement  subject  to  it.  B.eld  further  that,  inasmuch 
as  the  nature  of  the  right  claimed  was  to  come  on  the 
land  for  a  few  days  at  one  period  of  the  year,  it  by  no 
means  followed  that  the  plaintiffs  were  entitled  to 
object  to  the  defendant's  use  of  the  land  at  another 
period ;  and  that,  looking  to  the  extent  and  nature  of 
the  said  right  and  to  the  form  in  which  the  plaint 
was  shaped,  the  lading  of  a  tasia  upon  the  land  at  the 
If  oburram  could  not  be  held  to  be  any  interference 
with  such  right  sufficient  to  afford  a  cause  of  action 
on  which  to  come  into  Court.  Abbbat  Ali  r.  Jaoah 
Nath        •        •        •        .1.  Ii.B.,6AlL,497 

TQL.  IT 
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18.  CUSTOMABY  BIGHTS— 0011/taiMi;. 


147. 


Custom     of  buriiil— Xoea; 


custom — "Right  claimed  by  a  certain  section  qf  • 
Mahomedans  to  bury  their  dead  in  a  certain 
locality — Right  of  burial, — Where  a  certain  section 
of  the  Mabomedan  community  had  been  for  many 
years  in  the  habit  of  burying  their  dead  near  ad«rga 
in  plaintiff's  land,  and  the  plaintiff  sued  for  an 
injunction  restraining  them  from  exercising  this  right 
in  fnture,^Se7d  that  the  right  of  burial  claimed  by 
the  defendants  was  not  an  easement,  but  a  customary 
right,  which,  beiu)?  confined  to  a  limited  class  oi 
persons  and  a  limited  area  of  land,  was  sufficiently 
certain  and  reasonable  to  be  recognised  as  a  valid 
local  custom.    MoHiDiir  v.  SBiTLivaAPPA 

[I.  li.  B.,  28  Bom.,  660 

148.  < Suit  to  enforoe  payment  of 

dues  for  performance  of  marriage  oere- 
monies— Ca«#0  of  action, — No  suit  lies  to  enforce 
payment  of  murjada  (respect  money)  alleged  to  be  a 
customary  payment  by  persons  of  the  Kassary  caste 
who  have  marriage  ceremonies  or  shrads  performed  in 
their  houie  to  members  of  the  community.  NoBiBH 
Chundeb  Dutt  r.  Hadhub  Chuhsbb  Mitndu& 

[6W.B^a25 


149. 


Suit  to  recover  fees  for 


use  of  temple — Custom. — A  suit  to  recover  the 
amount  of  marriage  fees  which  the  defendant,  it  waa 
alleged,  became  liable  to  pay  for  the  use  of  a  temple 
upon  his  marriage  with  a  woman  residing  in  the 
village  where  the  temple  was  situated,  is  not  main* 
tainable  unless  on  proof  of  a  well-established  custom 
to  that  effect.    Haadan  v,  Eblandi    6  Mad^  147 


160. 


Suit  for  right  to  use  gh&t 


for  religious  purpose-  Abstract  right— Cause 
of  action — Costs. — A  Hindu  brought  a  suit  in  which 
he  alleged  that  the  Hindu  community  had  acquired 
by  long-established  custom  an  exclusive  right  to  use 
for  religious  purposes  a  gh&t  situate  on  the  Blver 
Ganges,  but  that  the  Mahomedans  were  in  the  habit 
of  interfering  with  the  exercise  of  such  right  by 
bathing  at  the  ghAt.  He  prayed  for  a  declaration 
of  the  right,  and  for  a  perpetual  injunction  to  be 
issued  to  the  Mahomedans  generally  forbidding 
them  to  resort  to  the  gh&t.  Ko  act  of  trespass  was 
charged  against  any  of  the  defendants.  The  defence 
was  that  the  Mahomedans  were  entitled  to  use  the 
place,  and  that  their  use  of  it  did  not  cause  any 
inconvenience  to  the  plaintiff.  Meld  that  the  suit 
was  not  maintainable,  since  the  Court  had  no  power 
to  pass  a  decree  against  persons  who  had  never  in* 
terf  ered  with  the  property  in  dispute,  or  to  issue  an 
injunction  against  the  whole  iViahomedan  world: 
but  that,  inasmuch  as  the  defendants  had  fought 
the  case  all  along  as  if  the  suit  were nuintainable  and 
upon  a  ^se  issue,  both  sides  must  pay  their  own 
costs.    Shah  Mohaicmat)  «.  Kashi  Das 

[I.  li.  B,  7  Aa,  199 


15L 


Suit  for  right  to  use  ghftt 


for  collecting  religious  offerings— i2»^A<  to 
land  ofghdt — Cause  <^'  action, — Certain  Brahmans, 
on  the  allegation  that  a  costom  existed  whereby  they 
had  an  exdunve  right  to  use  a  ghAt  for  the  puipose 

112 
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of  collecting  alms,  the  land  of  which  did  not  belong 
to  them,  sued  for  a  declaration  of  the  exclusive 
right  to  the  use  of  the  gh&t  for  that  purpose.  Held 
that*  as  the  plaintiffs  ha<i  no  right  of  any  kind  in 
the  land  of  the  ghat,  the  suit  was  not  maintainable. 
HusAiH  Ali  V,  Matukman  .    I.  Ij.  B.,  6  All.,  89 


162. 


Bight  to  ocoupy   specific 


portion  of  gh&t  dedicated  to  tti^  public  not 
BUBceptible  of  acqaisltion  by  prescription 
—  Qangaputra8,^Reld  that  no  exclusive  right  of 
occupation  could  be  acquired  by  prescription  in  any 
specific  portion  of  a  bathing  gh4t  the  use  of  which 
was  dedicated  to  the  public.  Husatn  Ali  v.  Matuk^ 
man,  I,  L,  R.,  6  All.,  39,  followed,  li^ron  v.  Smith, 
9  A.  ^  JE.,  406,  hnd  Turner  v.  Ringtoood  Righwaif 
Board,  L,  R.,  9  Eq.,  418,  referred  lo.  MuNioiPAii 
BOABD  OP  Cawnfobb  r.  Lallv 

[I.  L.  B.,  20  All.,  200 

168.  — Suit  for  perquisites — SuH  hy 

'mahar  of  village  against  other  mahart  to  establish 
his  right  to  share  in  mahar^s  perquisites. — A  suit 
by  one  of  the  mahars  of  a  villnge  against  his  fellow- 
mahars  to  establish  his  right  to  share  in  the  mahar's 
prequisites,  such  as  the  carcasses  of  dead  ajiimals, 
etc.»  will  lie,  though  such  a  claim  be  not  tenable 
against  the  raiyats  who  may  have  owned  such  animals 
when  alive.     Ybllapa  yalad  Bhimapa  r.  Maneia 

[8  Bom.,  A.  C,  27 


164. 


19.  DEBTOR  AND  CREDITOR. 


Suit  by  debtor  to  compel 


creditor  to  accept  money  duB—Smit  on  bond- 
Refusal  to  accept  instalments  on  bond, — A  bond 
having  been  executed,  whereby  it  was  stipulated  that  a 
debt  should  be  paid  by  instalments,  subject  to  the  con- 
dition that,  if  any  one  instalment  were  not  paid  within 
a  certsin  time  after  it  became  dae,  the  whole  amount 
remaining  due  should  become  payable  at  once,  the 
creditor  evaded  the  debtor's  attempts  to  pay  the  in- 
stalments as  they  became  due,  and  the  debtor  brought 
a  suit  to  comiiel  the  creditor  to  accept  an  instalment 
due.  Meld  that  such  a  suit  would  not  lie.  Ksis* 
TATA  V.  Kasifati  .    I.  Ij.  R.,  8  Mad.,  66 


166. 


20.  DECREES. 

—  Suit  to  enforce  execution 


of  decree  in  another  8Uit.~A  suit  will  not 
lie  to  enforce  execution  of  a  decree  in  another  suit. 
Tabbknabaik  Sivqu  v.  Puncha  Singh 

[W.  B.,  1864,  876 


166. 


Suit  to  enforce  execution 


of  decree — Mode  of  enforcing  right.— The  proper 
mode  of  enforcing  a  decree  is  that  pointed  out  by  the 
Codfl  of  Civil  Procedure,  1859,  namely  by  execution 
and  sale,  or  by  execution  and  attachment,  and  th**  ap- 
pointment of  a  receiver  under  s.  248  to  collect  the 
property.  Where  the  Legislature  has  prescribed  a 
particular  mode  of  enforcing  a  right  created  by  a 
decree,  the  possessor  of  that  right  is  bound  to  follow 


'.RiaHT  OF  BUTT -continued, 

20.  DECREES— C0a^ta»(>(f. 

the  procedure  prescribed  and  no  other.  Mahohbd 
Aga  Ali  Khan  r.  Widow  op  Balmakitkd 

[L.  R.,  8 1.  A.,  241 :  26  W.  B.,  82 

167. Suit   on   decree   of  High. 

Court— C'tri7  Rrocedure  Code,  1877.  —  There  la 
nothing  in  Act  X  of  1877  which  prevents  a  suit  from 
being  instituted  on  a  decree  of  the   High  Court. 

ATTHEBJf  OHBY  DOSSEB  0.  HuBBY  DoSS  DUTT 

PL.  Ii.  R.,  7  Calc,  74 :  9  C.  L.  R,  867 

168.  Suit  on  'decree  pending 
Appeal.  —  Quare  —Whether  a  new  suit  will  lie  upon 
a  decree  pending  an  appeal.  Ihauitn  v.  UqbdtaIi 
SiNOH 6  W.  B.,  277 

169.  Suit  for  amount  due   on 

decree  lost  in  Mutiny.— A  suit  was  held  to  lie 
for  the  amount  of  an  unsatisfied  claim  adjudged  by  a 
decree  which  was  destroyed  during  the  Mutiny,  and 
the  cause  of  action  to  date  from  the  lost  decree. 
Ehamun  9.  HuBDTAL  SuroH    .  W.  B.,  1864,  301 

See  contra,  Nt7zub  Banco  r.  Hossbik  Ali  Khan 

[W.  B.,  1864, 878 


160. 


•Suit  on  decree  -where  there 


were  no  means  of  enforcing  it  by  execu- 
tion.— A  decree  in  a  suit  upon  a  bond  against  the 
heir  of  the  deceased  obligor  awarded  to  the  plain- 
tiff the  amount  of  the  bond  from  the  property  of  the 
obligee,  and  directed  that  "the  defendant  be  released 
from  the  claim  in  this  suit."  An  order  for  execu- 
tion of  the  decree  was  set  aside,  on  the  ground 
that  the  decree  did  not  warrant  the  issue  of  an 
attachment,  since  it  was  not  against  any  person. 
Held  that  a  suit  was  maintainable  by  the  plaintiff 
upon  the  decree  recovered  in  the  former  suit,  there 
being  no  other  means  of  enforcing  the  former  decree 
or  recovering  his  debt.  AiruND  BOT  r.  Muvokitt 
SiHGE Marsh.,  611 

161. Suit  for  balance  after  exe- 
cution of  decree  for  rent — Suit  under  Rent 
Act  to  recover  sum  due  after  sale  in  execution  of 
decree  under  Beng.  Reg,  PlI  of  1799, — A  suit  was 
held  to  be  not  maintainable  under  the  Bent  Act  to 
recover  a  sum  due  under  a  decree  for  rent  obtained 
under  Begulation  VII  of  1799,  and  rrnudning  un- 
satisfied after  sale  of  the  tenure.  Dhbebaj  Mahtab 
Chamd  V,  Deng  Nath  Koy 

[Karsh.,  340:  2  Hay.  446 

162. Suit  on  foreign  judgnaeht 

—  Suit  on  judgment  of  Small' Cause  Courts, — A  suit 
will  not  lie  in  the  Courts  of  India  upon  the  judgment 
of  any  Court  in  British  India.  The  onlv  exception  to 
this  rule  is  in  the  case  of  judgments  of  a  Court  'of 
Small  Causes  on  which  suits  are  permitted  to  be 
brought  in  the  High  Court  in  order  to  obtain  execu- 
tion against  immoveable  property.  Quare — Whether 
suits  on  foreign  judgments  are  maintainable  in  the 
Civil  Courts  of  India.  BHATAiriSHAirKAB 
V.  Pabbadsi  I.  I«.  It.«  6  Born.,  282 


168. 


Native  Courts 


deeree—Code  of  Civil  Procedure  CActXlT  of  1888J, 
s,  434,^ A  suit  cannot  generally  be  maintained  in 
any  British  Court  upon  the  judgment  of  a  Native 
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Court,  Quare— Whether  it  could  where  tbere  had 
been  a  uotifioatiou  by  the  Governor  General  of  India 
under  s  434  of  the  Civil  Procedure  Act  (X  of  ISH'l), 

HlHKATLAL  V.  ShIYAJIBAY 

[L  li.  B.,  8  Bom.,  693 

164.  Suit  on  Judg- 

ment o/ Court  in  Native  States,— A  suit  will  be 
on  a  judgment  of  a  Court  in  a  Native  i^tate. 
Mayaban  V,  Bayji  I.  Ij.  B.y  24  Bom.,  86 


165. 


Suit  on    deoree  of  Small 


Cause  Courts  Decree  unsatisfied  hy  execution.-- 
Where  plaintiff  had  obtained  a  decree  in  the  Small 
Cause  Courts  and  execution  had  been  issued^  but 
defendant  had  not  moveable  property  sufficient  to 
satisfy  the  decree, —Meld  that  a  suit  in  the  High 
Court,  on  the  decree  of  the  Small  Cause  Court, 
would  lie  for  the  balance,  but  costs  will  not  be  given 
to  the  successful  plaintiff  in  such  a  suit,  nor  interest 
on  the  judgment  be  obtained  in  the   High  Court. 

MOHBITDBONATH  ASH  V.  BbBDOBODUN  DiJTT 

[1  Ind.  Jur.,  TSr.  8.,  220 


166. 


Suit   in    High 


Court, — A  suit  can  be  brought  in  the  High  Court 
on  a  decree  of  the  Small  Cause  Court.  Ehoblall 
Baboo  r.  Bamohttndbb  Boss 

[I.  Ij.  B.,  2  Calc,  484 


167. 


Decree  unsatis* 


fled  hy  execution, — In  a  suit  to  recover  fi777  due 
on  a  decree  of  the  Small  Cause  Court,  which  decree 
had  been  obtained  by  the  plaintiff  against  the  de- 
fendant as  executor  of  the  estate  of  one  J2,  deceased, 
the  defendant  had  appeared  in  the  Small  Cause 
Court  and  had  denied  assets  of  the  deceased,  and  th^ 
decree  was  wholly  unsatisfied,  as  appeared  from  the 
certificate  of  the  first  Judge.    The  plaintiff  proved 
by  the  evidence  of  the  defendant  himself  that  he  was 
in  possession  of  immoveable  property  of  the  deceased 
out  of  which  the  decree  could  be  satisfied.      The 
plaint  prayed  that  the  defendant,  as  executor,  might 
be  ordered  to  pay  the  amount  with  interest  and  costs, 
and  if  he  should  deny  assets,  then  for  administration 
of  the  estate  of  the  deceased.    The  defendant  did  not 
enter  appearance.    The  Court  granted  a  decree  for 
the  amount  with  interest  and  costs  No.  1  ;  in  default 
of  payment  fnr  six  months  from  date  of  decree/  the 
estate  to  be  administered  in  due  course.     MOBOOsoo- 
"DTTs  Paul  v.  Dotal  Chans  Mxtclick 

[10  B.  Ii.  B.,  Ap.,  35 

168. Stat,   9  Sf  10 

Vicf.,  c.  9S,—'So  suit  will  lie  in  the  High  Court 
on  a  decree  of  the  Small  Cause  Court.  MohendrO" 
nath  Ash  v.  Beedohodun  Duit,  1  Ind,  Jur„  N.  S., 
320;  Madan  Mohun  Base  v.  Laurence,  1  B, 
L,  R,,  O.  C,  66,  and  Khohlall  Baboo  v.  Bam- 
chunder  Bose,  L  L,  B.,  2  Calc,  434,  dissented 
from.    QoLAM  Abab  v,  Cchibk^box  shaiejbb 

[L  Ii.  B.,  5  Calc,  294 :  4  C.  L.  B.,  477 

.160, Insuffic  iency 

of  immoveable  property  to  satisfy  decree* — A  suit 
may  be  brought  in  the  High  Court  of  Bombay  upon 
a  judgment  obtained  in  the  Court  of  Small  Causes  of 

VOL.  IT 
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Bombay.  The  execution  of  the  decree  in  such  suits 
is  rigorously  confined  to  immoveable  estate.  The 
ground  of  the  interference  of  the  High  Court  in  such 
cases  is  that  practically  the  judgment-creditor  could 
not  recover  his  debt  except  by  process  against  the 
immoveable  estate  of  the  debtor.  In  such  cases  the 
plaint  must  contain  an  averment  and  the  plaintiff 
must  establish  to  the  satisfaction  of  the  High  Court 
that  there  is  not  any  sufficient  moveable  property  of 
the  defendant  against  which  the  decree  of  the  Court 
of  Small  Causes  can  be  fully  executed,  and  that 
he  has  immoveable  property  situated  within  the 
cfriginal  jurisdiction  of  the  High  Court  against  which 
execution  can  be  had.    Fakibappa  v.  Panditbangapa 

[I.  Ii.  B.,  6  Bom.,  7 

^^'^^'        -         Suit   in   Small 

Gause  Court,— k  suit  will  not  lie  in  a  Small  Cause 

Court  on  a  decree  of  that  Court.     Sakdbs  r.  Jomib 

Shaikh  .  9W.B.,  890 

17l.  ___ g^^^  j.^  ^^^^^ 

Cause  Court— Presidency  Small  Cause  Courts  Act 
(XV  of  I882J,  ss,  1,  4,  94.— k  judgment- creditor  in 
the  Court  of  Small  Causes  had  not  before  the  Ist 
July  1882  the  right  to  sue  in  thit  Court  on  his 
judgment.    Mbbwanji  Nowboji  ».  Ashabai 

[I.  Ij.  B.,  8  Bom.,  1 
172. '- 


. Suit  on  decree  barred  by 

limitation.  — Qt«pr0— Whether-  a  suit  could  be 
maintained  on  a  decree  that  was  held  to  be  barred  by 
lapse  of  time.  Lakshuamma  r.  Vbnkatabagava 
Chabiab 4  Mad.,  89 

^7^* : — — Neglect  to  exe- 
cute decree  xn  suit  for  possession,— Where  a  party 
brings  a  suit  for  possession  and  obtains  a  decree 
which  he  neglects  to  execute,  no  subsequent  suit  on 
the  same  cause  of  action  will  lie.  Gopi  Mohuk 
Dabs  t.  Tincoubi  Gupta  1  O.  I*.  B.,  264 

NuBO  DooBOA  r.  Sbbtavokbb      23  W.  B.,  407 

y^^ — Neglect  to  exe- 
cute decree,— Where  persons  by  their  own  neglect 
have  lost  the  remedy  by  process  of  execution  to 
which  they  became  entitled  by  an  adjudication  in  a 
former  suit,  they  cannot  be  permitted  to  revert  to 
the  position  which  they  held  prior  to  the  institution 
of  that  suit,  and  to  bring  a  fresh  suit.  Golam 
HoBSBiiT  V,  A£LA  Bukheb  Bbbbbb 

[8  N.  W.,  62 :  Agra,  F.  B.,  Ed.  1874,  248 

HOdSBIN  BUKSH  r.  MUSUKD  HOBSBIN 

[18  W.  B.,  260 

NiTBSiiraH  DosB  v,  Kuxboobdebn 

[20  W.  B.,  412 


176, Neglect  to  exe^ 

cute  decree — Eff'ect  of  barred  decree — Former  suit 
relating  to  land.^hy  8pavkib  and  Tubnbum, 
JJ, — When  the  nature  of  a  decree  is  such  that  it 
admits  of  execution,  the  decree-holder  cannot,  after 
allowing  the  limitation  period  to  elapse  without  issu- 
ing process  of  execution,  seek  by  a  fresh  suit  to 
obtain  the  relief  he  should  have  sought  by  execution. 
By  TUBNEB,  Offg,  C.7.— Although  by  reason  of  the 

11  z  2 


(    7983    ) 


DIGEST  OF  CASES, 


(    7964    ) 


BIGHT  OF  BUTV--c<mlinmsd. 

20.  DECREES— eofih'jiM(/. 

limiftstioQ  law  proccM  of  exicntioa  may  be  barred, 
tbe  decree  m  not  altogether  void.  Its  effect  in 
•acertaining  the  rights  of  the  parties  ii  nnaifected 
by  any  of  the  prorigions  of  the  limitation  law.  In 
respect  of  landed  property  which  has  been  the 
•abject  of  a  decree,  a  plaintiff  need  not  necessarily 
found  his  suit  on  the  decree.  He  may  assert,  as  his 
canse  of  action,  the  continued  trespass  of  the  defen- 
dants subsequently  to  the  decree,  which  gires  him  a 
new  cause  of  action.  Kax  Jus  Rab  v.  Ram  Nabaiv 
[9  K.  W.»  888:  ilgra,  F.  B.»  EdL  1874, 396 

170. A  suit  win  not 

lie  upon  a  decree  the  execution  of  which  is  barred  by 
the  provisions  of  the  Limitatioa  Act.  Fakibafpa  v. 
PAXBVBAjrGAPA  .      I.  Ij.  IL«  6  Bom.,  7 

177.-    —     —  -   _ Omissio*  to 

§^fore9  deer€€  by  execution  till  barred, — When  a 
decree  is  merely  declaratory  and  does  not  require  to 
be  curried  into  effect  by  process  of  execution,  the 
right  thereby  declared  and  aM^ertained  eusts  inde^ 
pendently  of  any  process  for  enforcing  it.  But 
when  the  nature  of  the  decree  requires  thst  it  should 
be  executed,  a  decree- holder  cannot,  after  allowing 
the  limitatioa  period  to  elapse  without  issuing  pro- 
cess of  elecution,  seek  by  a  fresh  suit  on  the  decree 
to  obtain  that  which  he  should  have  sought  for  by 
executing  it.    Doobbb  Sutgh  r.  Jowj^kb  Ram 

[8  Agrtk,  881:  Agra,  F.  B..  lid.  1874, 179 

Taxoob  A22  V,  Ubdooulahmak  .    8  Agra,  883 
[a  C.  Agra,  F.  B.,  Sd.  1874, 179 

JVGUBNATH  «.  BaLOOBIND 

[1 H.  W.,  106:  EcL  1878, 154 

178. —  -  Smit  to  enforce 

declaratory  decree  for  maintenance.— A  decree- 
holder,  having  obtained  in  1874  a  decree  entitling  her 
to  a  certain  sum  to  be  paid  annually  by  the  judgment- 
debtor,  applied  for  execution  of  the  decree  on  the  llth 
of  March  1875,  but  made  no  further  application  until 
July  1882.  Meld,  though  the  application  was  barred 
by  lapse  of  time,  yet  the  decree  being  a  declaratory 
one,  a  suit  to  enforce  the  annual  right  to  maintenance 
would  lie.  Sabhajtatha  Dikshatab  r.  Subba 
Lakbbmi  AMMAik  .    I.  Ii.  R,  71Ca<l,  80 


170. 


Declaratory  decree — Main- 


tenanee  *nit.  Decree  in—Annual  payments, — A 
Hindu  widow  obtained  a  decree  in  1876  which  pro- 
vided that  (he  should  receire  future  maintenance 
annually  at  a  certain  rate,  but  did  not  specify 
any  date  on  which  it  should  become  due.  In  1887 
she  filed  the  present  suit  claiming  arrears  of  mainte- 
nance at  the  rate  fixed  in  the  decree  of  1876.  ffeld 
that  the  suit  dia  not  lie.  Sahhanatha  t.  Lakehmi, 
/•  L.  B.,  7  Mad,,  SO,  distinguished.  Vbk^akva  «. 
AXTAMMA  •        .    I.  Ii.  B.,  19  MadL,  188 

180.   Suit  to  set  aside  decree— 

Code  of  Ciffil  Procedure  (Act  XIV  of  1882), 
99, 208, 540,  and  628— Amendment  of  plaint  without 
notice  to  party.— The  only  ways  in  which  a  decree 
may  be  set  aside  by  a  party  thereto  are  by  appeal, 
by  proceedings  under  s.  108,  Ciyil  Procedure  Code, 


BIOHT  OF  SUlT—conHnmed. 

20.  DEC&E^^— concluded. 
and  similar  sections,  and  by  application  for  roriew; 
>  if  the  decree  is  not  tainted  by  i^nd,  no  snit  fies 
I  to  set  it  aside.  The  mere  fact  that  an  amendinent 
has  been  made  in  the  pleadings  without  notice  to 
a  party  vrho  has  not  appeared  does  not  qnlfif  7  the 
decree  subsequently  made  in  the  suit.  Sa]>ho  Mn. 
BBa  r.  GOLAB  SniGH  .    8  C.  W.  Iff..  »75 


21.  DIGNITIES. 


181. 


Soit   for    dedaratioa    at 


right  to  receive  marks  of  distinction.— A 
suit  for  a  declaration  of  a  right  to  recdre  marks  of 
recognition  and  honour  at  idol-festirals,  or  fir 
damages  from  priests  for  withholdmg  the  sam^  k 
not  cogniable  by  a  Civil  Court.  Gossaib  Boss 
Qhosb  v.  Goobo  Dosa  CHvoKiBBOTrr 

[16W.IL,]8e 


Suit  to  establish  right  to 
mere  dignity— JDt^at/y  unconnected  mitk  emdw 
men/.— Plaintiff  sued  for  a  declaiatioD  of  his  right 
to  take  a  cupola  to  a  certain  temple,  and  to  place  it 
upon  the  car  of  the  idol,  and  to  take  a  "^-^ifith 
(bamboo)  with  tom-toms  from  his  house  to  the 
temple,  and  to  offer  the  first  cocoannt  to  the  idol  al  the 
annual  festival  held  in  honour  of  a  certain  DIngayet 
saint.  Beld  that  the  suit  was  not  maintainable^  as 
it  was  brought  to  vindicate  plaintiff's  right,  not  to  an 
office,  but  to  a  mere  dignity  unconnected  with  any 
fees,  profits,  or  emoluments.     Sakoapa  bqt  Bas- 

LOrQAPA  r.  GasOAPA  BIS  NlBASJAPA 

[L  I..  B^  a  Bom^  476 

188. Suit  to  cmM* 

Iteh  right  to  parade  bullock  on  thePola — I>amay9s 
— Dignity, —Jl  suit  does  not  lie  in  a  Civil  Court  fir 
a  declaration  that  the  pkintiib  have  the  right  of 
parading  their  bullock  00  the  Pola  (the  last  d^  of 
the  month  of  Shravan)  of  (me  year,  and  the  dete- 
dants  on  the  Pola  of  the  next ;  for  damages  for  the 
invaaion  of  the  pliuntilPs  right  in  a  gtvoi  year;  and 
for  an  injunction  restraining  the  defendants  'from 
interfering  with  the  said  right.    Baka  t.  Shitxajc 

[L  Ii.  B.,  6  BOODL,  110 

}^^  S»ii   e/tttanM 

right  to  have  palki  carried  croeewaye. — Qumm 

Whether  a  suit  lies  in  the  CivU  Courts  against 
the  chief  priest  of  the  Lingayats  by  the  swami  or  diief 
priest  of  the  Smartava  sect  of  Brahmins  claiming,  by 
grant  from  the  supreme  power  of  the  State*  the 
privilege  of  adavi  palki,  of  being  carried,  on  ecre- 
monial  occasions,  in  a  pslanqnin  borne  oossw^ya,  » 
that  the  poles  traverse  the  line  of  march.  Svskitb 
Bhabti  Swaxi  v.  Sidha  Lixoayah  Chaxabti 

[6  W.  R.,  P.  C  88: 8  JCoore's  I.  A^  188 

^^'  '— Mane,  Smii  far 


right  to— Perpetual  injunction  against  invaaum  rf 
theee  mane^Might  to  uforekip-^  Small  gifU  ly 
preeente  of  rice,  cocoanuts,  vida,  ami  r«9M'«^ 
attached  to  euch  wtane»  how  far  coneidcrwd  me 
emolumente.—The  pUdntifls  and  the  defendbatsi,  as 
members  of  a  family  of  Gsnvkars,  elainted  to  he 
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Bianr  of  butt -continued. 

21.  DlQUlTll&S-^oonoluded. 

entitled  to  certain  mans,  consiBting  of  the  right  to  be 
the  first  to  worship  the  deity  on  certain  occasions,  and 
to  receive  gifts  of  rice,  cocoannt,  and  vidaand  Tension 
made  by  the  priest  on  certain  religions  ceremonies  and 
other  occasions.  The  plaintiff,  being  obstructed  by  the 
defendants  in  the  enjoyment  of  the  mans,  sought  to 
obtain  a  perpetual  injunction  against  the  defendants. 
The  Court  of  first  instance  dismissed  the  plaintiff's 
claim  as  being  one  for  mere  dignities  unaccompanied 
with  emoluments,  and  as  such  not  cognizable  by  a 
'Civil  Court.  The  plaintiff  thereupon  appealed,  and 
the  lower  Appellate  Court  reserved  the  lower  Court's 
decree,  and  granted  a  perpetual  injunction  against 
the  defendants,  prohibiting  them  from  interference 
with  the  plaintiff's  enjoyment.  On  appeal  by  the 
defendants  to  the  High  Court, —JEr«/(2,  restoring  the 
decree  of  the  Court  of  first  instance,  that  the  plain- 
tiff's suit  was  not  maintainable.  The  mans  were 
mere  dignities  to  which  no  profits  or  emoluments 
were  attached.  The  trifling  gifts  made  by  the  priest, 
of  rice,  a  cocoanut,  and  vida,  on  the  occasion  of 
worshipping  the  deity,  and  of  a  piece  of  vension  on 
other  occasions,  could  not  be  regarded  as  emoluments, 
being  merely  symbols  of  recognition  and  marks  of 
respect  of  and  to  the  holders  of  the  mans.  Jiama  v. 
Shivram.  J.  L,  R.,6  Bom.,  116,  followed.  Nasatav 
ViTHB  Pabab  V,  Ebishhaji  Sadashiy 

[I.  lu  B.,  10  Bom.,  283 


188. 


Cause  of  action 


— Civil  riflht — Precedence  at  reliaioui  faetivah — 
The  plaintiff  allrged  that  he  and  his  ancestors  had 
possessed  for  800  years  the  privilege  of  receiving 
before  others  sacred  ashes,  sandal,  betel  and  nut, 
flowers,  etc.,  at  certain  pagodas  on  festival  and  other 
days,  and  that  the  defendants  had  disputed  his  claim 
to  precedence  and  created  a  disturbance,  whereby 
the  plaintiff  was  prevented  from  enjoying  this 
privilege.  The  plaintiff  prayed  tliat  his  claim  to  receive 
first  honours  nught  be  established,  and  that  the  defen- 
dants should  be  perpetually  restrained  from  preventing 
him  from  receiving  the  same.  Held  that  no  cause 
of  action  was  disclosed  by  the  plaint.  Kabuppa 
OovNDAK  r.  KoLAVTHATAN     I.  ll,  B.,  7  Mad.,  91 


22.  DOCTOR'S  PEES. 


187.— 

of  doctor 


Suit  for  doctor's  feeB^Eight 

to  recover  feee,  —The  fact  of  a  doctor 


treating  a  patient  before  being  paid  is  no  bar  to  his 
suit  to  recover  his  fees  in  a  Court  of  law.  Hfbish 
Chubdbb  Subkah  V,  Bbojokath  Chvckbrbi7ttt 

[ldW.R.,96 

28.  DOCUMENTS,  LOSS  OR  DESTRUCTION  OP. 


188. 


Suit  on  lost  oheqae~Cat»0 


of  action — Civil  Procedure  Code,  1877,  #.  61.--The 
indorsees  of  a  cheque  sued  the  indorser,  stating  in 
their  plaint  that  the  cheque  had  been  lost  and  that 
the  defendant  refused  to  give  them  a  duplicate  of  it, 
and  claiming  a  duplicate  of  it,  or  the  refund  of  the 
Bumey  they  had  paid  the  defendant  on  the  cheque. 


BiaHT  OF  BTJVS -continued, 

23.  DOCUMENTS,  LOSS  OR  DESTRUCTION  OP 

—  concluded.  • 

Held  that  the  plaint  disclosed  a  cause  of  action 
against  the  defendant.  Baldbo  Pbasad  «.  Gbish 
CHAin>BABosB  I.  Ij.  B.,  2  AIL,  764 


188. 


Suit  to  compel  execution 


of  another  document  where  one  has  been 
destroyed  before  registration. — a  suit  will  lie 
to  compel  the  defendant  to  execute  another  instru* 
ment  of  sale  where  the  first  one  has  been  destroyed 
by  fire  scon  after  its  execution,  and  has  on  that 
account,  though  compulsorily  registrable,  become  in- 
capable of  being  registered.  Ntnaxka  Rovtbbk  o. 
Vatana  Mahomed  Naina  Routhbk 

[5  Mad.,  123 

190. Suit  to  compel  execution 

and  registration  of  fresh  deed— Z/o«f  of  tale* 
<f«eJ.— When  a  deed  of  sale  of  immoveable  property 
for  more  than  RlOO  is  lost  within  the  time  allowed 
for  the  registration  of  the  same,  th^  purchaser  may 
bring  a  suit  agaiiist  the  vendor  to  compel  the  execu* 
tion  and  registration  of  a  fresh  deed.  Nallafpa 
Rbddi  «.  RAMAKiiraAOHl  Rbddi 

[I.  li.  B.,  20  Had.,  250 


24.  EASEMENTS. 


191. 


'Obstruction — Acqmeecence — 


Suit  for  removal  of  obstruction— Decree  for  plaii^ 
tiff  qualified^  by  declaring  that  parties  retain  rights 
exercised  prior  to  obstruction, —  In  a  suit  for  the 
removal  of  a  building  which  the  defendants  had 
erected  and  which  was  an  obstruction  to  the  plaintiffs' 
right  to  use  a  conrtyard  adjoining  their  residences^ 
it  appeared  that  the  land  on  which  the  building  stood 
did  not  belong  to  either  party,  but  that  all  the  inha^ 
bitauts  of  the  mohulla  had  from  time  immemorial 
exercised  a  right  of  way  over  it  to  and  from  their 
houses.  It  also  appeared  that  on  a  part  of  the  same 
land  there  had  formerly  stood  a  thatched  building 
used  as  a  '*  sitting  plaice  *'  by  the  residents  of  the 
mohulla.  Held  that  the  right  which  was  alleged  to 
have  been  obstructed  was  not  a  public  right  of  way^ 
but  a  right  which  wss  confine<i  to  the  people  dwelling 
in  the  mohulla  and  going  to  and  from  the  houses  in 
the  mohulla ;  and  that  the  suit,  being  brought  ii^ 
respect  of  an  interference  with  a  private  easement^ 
was  maintainable  without  proof  of  special  damage. 
Karim  Baksh  v.  Budha,  J.  L.  J2.,  1  AIL,  2^:  Oe^ 
hanaji  v.  Oanpati,  J.  L.B.,  2  Bom,,  469;  and  Uda 
Begam  Y.  Imam-ud-din,  L  L,  R„  1  AIL,  82,  distin- 
guished. Held  also  that  there  was  no  principle  of 
acquiescence  involved  in  the  case,  inasmuch  as  there 
was  no  evidence  that  the  plaintiffs  had  given  their 
actual  consent  to  the  building,  and  the  only  evidence 
of  their  acquiescence  could  be  that  they  did  not 
immediately  protest,  and  the  defendants  must  have 
known  that  they  were  building  upon  a  courtyard 
which  their  neighbours  had  a  right  to  use.  Uda 
Begam  v.  Imam»ud'-din,  L  L'  B,,  1  AIL,  82,  and 
Bamsden  v.  Difson,  L,  B.,  1  H.  i.,  129,  referred  to. 
Fatbhtab  Khan  v.  m  ubamxab  Yitbttt.  Muham- 
VAD  TtrsuT  V,  Fatbhtab  Khav 

[I.I«.B.»9A1L,484 
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192. 


24.  ^A&EUESTS— concluded. 

Privacy,  Bight  of— Custom. 


— A  customary  right  of  privacy,  under  certain  condi- 
tions, exists  in  India  and  in  the  [North- Western  Pro- 
Tin  ces,  and  is  not  unreasonable,  but  merely  an  appli- 
cation of  the  maxims  sic  utere  tuo  ut  altenum  non 
laedat  and  aedificare  in  tuo  pro  prio-  »olo  non  licet 
quod  alteri  noctat.  A  substantial  interference  with 
such  a  right,  where  it  exists,  if  without  the  consent 
-or  acquiescence  of  the  owner  of  the  dominant  tene- 
ment, affords  such  owner  a  good  cause  of  action. 
OoKiL  Pbasad  r.  Badho   .  I.  li.  B.y  10  AIL,  858 

25.  ENDOWMENTS,  SUITS  RELATING  TO. 


198. 


Suit    by   a   dharmakarta 


disaffirming  the  acts  of  his  predecessor — 

Ad  XX  of  1868.  a.  7— Mad.  Ueg.  VII  of  1817» 
^,  12 — Suit  to  tet  aside  lease  granted  hy  former 
dharmaknrta  of  temple— Limitation— Cause  of 
action. — The  plaintiff,  who  had  been  appointed  in 
1686  by  the  Sub-Collector  to  be  dharmakarta  of  a 
Hindu  temple,  for  which  no  committee  had  been  ap- 
pointed under  the  Religious  Endowments  Act,  s.  7, 
tued  in  1886  to  recover  possession  of  land  demised  to 
the  defendant  on  a  perpetual  lease  in  or  about  1866 
by  a  previous  dharmakarta,  who  died  in  1885.  Held 
that,  Madras  Regulation  VII  of  1817  having  been 
repealed  as  regards  Hindu  temples  by  Act  XX  of  1863, 
the  appointment  by  the  Sub-Collector  gave  the  plain- 
tiff no  right  to  sue :  accordingly,  it  was  necessary  to 
determine  the  question  whether  he  had  such  right 
apart  from  that  appointment.  Held  that,  assuming 
he  had  such  right,  the  plaintiff,  since  ho  did  not 
derive  title  through  his  predecessor  in  office  (the 
grantor  of  the  lease),  would  be  entitltd  to  disaffirm  his 
acts  and  could  maintain  the  suit.  The  cause  of  action 
.arose,  and  the  period  of  limitation  would  therefore 
run  not  from  the  date  of  the  lease,  but  from  the  date 
of  the  accession  of  the  plaintiff  to  his  office.  Mahg- 
VXD  V.  Gajtapati  .  I.  Ij.  B.«  18  Mad.,  277 


194. 


Suit  by  a  trustee  of  a  deva- 


som  disaffirming  the  act  of  his  predecessor 

— Adverse  possession — Limitation. — The  trustee  of  a 
Halabar  devesom,  who  had  succeeded  to  his  office  in 
June  18S8,  sued  in  1887  to  recover  for  the  devasom 
possession  of  land  which  had  been  demised  on  kanom 
by  his  predecessor  in  February  1881,  on  the  ground 
that  the  demise  was  invalid  as  against  the  devasom. 
The  defendant  had  been  in  possession  of  the  land  for 
more  than  twelve  years,  falsely  asserting  the  title  of 
kanomdar  with  the  permission  of  the  plaintiff's  prede- 
cessor in  office.  Held  (1)  the  suit  was  not  barred  by 
limitation ;  (2)  the  plaintiff  wa3  entitled  to  maintain 
the  suit  for  the  purpose  of  recov^ng  for  the  trusts  of 
the  devasom  property  improperly  alienated  by  his 
predecessor.  Suppammal  v.  The  Collector  of  Taw 
jore,  I.  X.  S.,  12  Mad ,  887,  distinguished.  Vbdi- 
^uBATTi  V.  Vallabha    .    I.  Ij.  B.,  18  Mad.,  402 


196. 


Suit  by   dharmakarta   of 


temple  to  recover  temple  property — JS«/«- 
gious  Endowments  Act  (XX  of  lb63j,  s.  12.—lhe 
right  to  bring  suits  for  the  recovery  of  the  pioperty 


BIGHT  OP  SUIT— continued. 

25.  ENDOWMENTS,  SUITS  RELATING  TO 

— continued. 

of  a  religious  or  charitable  institution  is  vested  in  the 
trustee  ur  manager  of  such  institution,  nnlrss  he  is 
precluded  by  any  special  law  from  exercising  it. 
There  is  nothing  in  the  Beligioas  Endowments  Act  to 
take  away  such  powers.  8.  12  relates  only  to  the 
rents  of  property  transferred  by  Governmeut  to  the 
committees  of  such  institutions.  Saneasa  Murti 
MUSALIAB  V.  Chip AVB ABA  Nadan 

[I.  li.  B.,  17  Mad.,  143 


lee. 


Suit  to  prevent  Committee 


under  Act  XX  of  1868  from  illegal  interfer- 
ence— Decision  as  to  validity  oj  testamentary 
paper. — The  khaleefa  of  an  endowment  havings  by  a 
will  or  testamentary  paper,  Appointed  a  successor,  and 
given  various  directions  respecting  the  endowed  proo 
perty,  sent  a  copy  of  the  paper  to  the  Committee 
appointed  under  Act  XX  of  1868  for  their  informa- 
tion. The  Committee  liaving  thereupon  expressed 
their  opinion  that  the  document  was  of  no  effect,  the 
khaleefa  sued  "  to  prevent  the  Committee  from  illegal 
interference,  and  to  reverse  their  order  respecting  the 
will."  Reld  that  such  a  suit  was  not  maintainable, 
and  that  no  legal  cause  of  suit  appeared.     Hisav-ood- 

DBBN  KhAK  v.  EhALBEFA  UbWAB-OOLLAH 

[2  N.  W.,  400 


ia7. 


Alienation  of    wakf  pro- 


perty—Suit to  set  aside  such  alienation— 
Mahomedan  Law—  Wakf—Mutawali—Citil  Pro^ 
cedure  Code  (Act  XIV  of  18S2J,  s.  5S5.— Plaintiffs 
sued  to  recover  possession  of  certain  lands,  alleging 
that  they  had  been  granted  in  wakf  to  their  ancestor 
and  his  lineal  descendants  to  defray  the  expenses  for« 
or  connected  with,  the  services  of  a  certain  mosque ; 
that  their  father  (defendant  Na  8)  and  cousins 
(defendants  Nos.  4  and  5),  who  were  mutawallis  in 
charge  of  the  said  property,  had  illegally  alienated 
some  of  these  lands,  and  had  also  ceased  to  render  any 
service  to  the  mosque,  whereupon  they  (the  plaintiffis) 
had  been  acting  as  mutwalis  in  their  stead.  They 
therefore  claimed  to  be  entitled,  as  such,  to  the 
management  and  enjoyment  of  the  lands  in  dispute.- 
It  was  contended  (inter  alid)  that  the  plaintifFs  could 
not  sue  in  the  lifetime  of  their  father  (defendant 
No.  8),  he  neyt  having  transferred  his  rights  to  them. 
Held  that  the  plaintiffs  were  entitled  to  sue  to  have 
the  alienation  made  by  their  father  and  consina  aet 
aside  and  the  wakf  property  restored  to  thesenice 
of  the  mosque.  They  were  net  merely  bene'ficiaciea^ 
but  members  of  the  family  of  the  mutwalis,  and 
were  the  persons  on  whom>  on  the  death  of  tbe 
existmg  mutwaljs,  the  office  of  mutwali  would  £all 
by  descent,  if,  indeed,  it  had  not  already  fallen  upon 
them,  as  alleged  in  the  plunt,  by  abandonment  and 
resignation.  Wakf  property  cannot'  be  alienated, 
and  any  person  uiterested  in  the  endowment  can 
sue  to  have  alienations  set  aside  and  the  property 
restored  to  the  trust.  Per  Bahadb,  J. — As  a 
suit  for  possession,  the  suit  was  defective  in  form, 
and  could  not  be  maintained.  It  was  a  suit  for 
partition  of  a  moiety  of  the  lands,  and  the  owner 
of  the  other  moiety  was   not  a  party.    The  suit 
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— concluded, 

was,  however,  really  a  sait  for  a  declaration  that 
the  lands  were  the  inam  property  of  the  mosque, 
and,  as  such,  was  not  liable  to  alienation  for  the 
private  debts  of  defendants  Nos.  3,  4,  and  5.  The 
plaintiffs  were  entitled  to  sne  for  such  a  .declaration, 
although  they  could  not  obtain  actual  possession. 
They  were  beneficiaries  and  had  a  right  to  sue  under 
0.  42  of  the  Specific  Belief  Act  (I  of  1877).  When  a 
suit  is  brought  to  set  aside  an  alienation  made  to  a 
stranger,  such  a  suit  by  the  worshipper  at  a  u  osqne 
or  temple  can  be  maintained,  and  does  not  fall 
within  s.  639  of  the  Civil  Procedure  Code  (Act  X I V 
of  1882).  That  section  is  cnly  applicable  where 
there  is  an  alleged  breach  of  trust  created  for  a 
public,  charitable,  or  religious  purpose,  and  the 
direction  of  the  Coart  is  necessary  for  the  adminis* 
tration  of  the  trust.  As  against  strangers,  s.  539 
does  not  apply.    Uassin  v.  Saottk  Balkbibhita 

[I.  li.  ^.,  24  Bom.,  170 


26.  ENHANCEMENT,  NOTICE  OF. 


198. 


Suit  to  Bet  aside  notice  of 


enhancement— ^c^  X  of  1869,  **.  IS  and  14,— 
Where  notice  of  enhancement  of  rent  has  been  served 
under  s.  13,  Act  X  of  1859,  upon  a  raiyat  who  has 
no  right  of  occupancy,  and  whose  rent  has  not  been 
fixed  by  agreement  with  his  landlord,  such  raiyat  can- 
not maintain  a  suit  to  set  aside  the  notice  of  enhance- 
ment. His  remedy,  in  case  the  rent  is  excessive,  is 
under  s.  14.    Mohbbm  v,  Bahbbhotoollah 

[Marsh.,  341 :  2  Hay,  438 


199. 


27.  EXECUTION  QY  DECBEE. 

Suit  after  adverse  order  in 


execution— Ci«i7  Procedure  Code,  1877,  »,  283,— 
S.  283  of  Act  X  of  1877  enables  a  party 
against  whom  an  order  has  been  made  in  execution 
proceedings  to  bring  a  suit  to  establish  his  rights, 
whatever  they  maj  be,  but  it  snys  nothing  as  to  the 
nature  of  the  suit  or  the  Court  in  which  it  is  to  be 
brought.  Whether  the  party  is  to  sue  in  the  Civil 
Court  or  in  the  Small  Cause  Court  depends  entirely 
npon  the  nature  of  thtf  claim  and  the  right  which  is 
sought  to  be  enforced.  A  person  whose  goods  are 
illegally  sold  under  an  execution  does  not  lose  his 
right  to  them,  though  he  may  have  claimed  them  un- 
successfully in  the  execution  proceedings.  He  may 
fellow  them  into  the  hands  of  the  pui chaser,  or  of 
any  other  person,  and  may  sue  for  them  or  their 
value  without  reference  to  anything  which  has  taken 
place  in  the  execution  proceedings.  Shiboo  Nabaih 
SiHaH  V.  MuDDBv  Ally.  Natabab  Nandi  v.  Kali 
Bass  Pali   I.  L.  B.,  7  Calc,  608 :  9  C.  Ij.  B.,  8 


200. 


Order  striking 


off  objection  to  attachment — Suit  for  damages  for 
wrongful  attaehment — Suit  to  eetahlieh  right — 
Civil  Proceduie  Code,  1877,  *.  j88fi.— An  order  strik- 
ing off  an  objection  to  the  attachment  of  property 
attached  in  execution  of  a  decree  for  default  of  prose- 
cution is  not  *'  conclusive,"  as  regards  the  right  which 
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the  objector  claimed  to  the  property,  within  the 
meaning  of  s.  283  of  Act  X  6f  1877.  Seld 
therefore  where  a  person  objected  to  the  attachment 
of  certain  moveable  property  attached  in  ( xecation  of 
a  decree,  claiming  it  as  his  own,  and  his  objection  was 
struck  off  for  default  of  prosecution,  that  such  per- 
son might  sue  for  damages  for  the  wrongful  attach- 
ment of  such  property  without  suing  to  establish  the 
right  which  he  claimed  thereto.  Kaxlu  Mal  v. 
Bbown  .   I.  Ij.  B.,  3  All.,  604 


201. 


Oj ection  to 


attachment  by  judgment^dehtor  on  behalf  of  other* 
^  Order    against    decree-holder — Citil  Procedure 
Code  (Act  XI V  of  18S2J,  «.  2U,  278,  279,  280, 
281,  282,  283.— Where  a  judgment-debtor  claims 
property  which  is  the  subject-matter  of  attachment, 
either  on  his  own  account  as  his  own  property,  under 
whatever  right,  or  as  the  representative  of  third 
parties,  in  which  capacity  he  has  been  sued,  the 
question  between  him  and  the  attaching  creditor  is 
properly  one  between  the  parties  to  the  suit  under 
s.  244)  of  the  Code  of  Civil  Procedure.    But  where 
the  judgment-debtor  raises  the  claim  or  objection  on 
behalf  of  third  parties  who  are  not  represented  before 
the  Court,  the  order  passed  thereon  must  be  regarded 
as  an  order  under  s.  280  of  the  Code,  and  the  only 
'   mode  in  which  that  order  can  be  contested  is  in  a  re- 
I    gular  suit  as  provided  by  s.  283.     In  execution  of 
a  decree  against  a  judgment  debtor  in  his  private 
capacity,  the  judgment- creditor    attached    certain 
property.    Thereupon  the  judgment-debtor  objected 
thst  the  property  attached  had  been  dedicated  by 
him  some  time  previously  as  wakf  under  a  registered 
wakfnamah,  and  that  he  was  only  in  possession  as 
mutwali  under  the  deed.     The  lower  Court  found 
that  the  document  created  a  valid  wakf»  and  allowed 
the  objection  and  released  the  property  from  attach- 
ment.   The   judgment -creditor    appealed.    At    the 
hearing  of  the  appeal  it  was  contended  that  no  appeal 
lay,  inasmuch  as  the  order  was  one  under  s.  280 
of  the  Civil   Procedure  Code.     On  behalf  of  the 
judgment- creditor  it  was  contended  that  the  order 
was  one  under   s.   244,  and  was  thus  appealable. 
Held  that  the  order  was  one  under   s.  280,  and 
that  no  appeal  lay,  the  remedy  of  the  judgment- 
creditor  being  by  way  of  a  regular  suit  as  provided 
by   s.   283.     Boop  Lall  Dass  v,  Bbeaki  Meah. 
MoHiNBB  MOHtrH  BoY  a.  Bbkam  Mbah 

[I.  li.  B.,  16  Calc.,  487 

See     Bahanathan      Chbttiab      v,      Lbyyai 
M  ABAEATAH  .    I.  Ii.  B.»  28  Mad.»  186 

202.  Civil    Pro- 

cedmre  Code  (Act  XIV  of  1882J,  ts,  280  283^ 
Judgment-debtor,  Suit  by,  to  establish  title  to  pro* 
perty  the  subject-matter  of  claim  in  execution* 
proceeding*. — A  judgment-debtor  is  not  necessarily  a 
party  against  whom  an  order  is  made  within  the 
meaning  of  that  term  as  used  in  s.  283  of  the  Code  of 
Civil  Procedure  so  as  to  preclude  his  instituting  a 
suit  after  the  lapse  of  one  year  from  the  date  of  such 
order  (the  period  of  limitation  prescribed  by  art.  11, 
Bch.  II,  Act  XV  of  1877)  to  establish  his  title  to,  and 
to  recover  possession  of,  the  property  which  has  been 
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tbe  fabject-Dmiter  of  a  clum  in  ezeeatioa-pro- 
eee£ngBy  and  in  reipect  of  which  an  order  hat 
been  made  nnder  ■•  280  of  the  Code.  Kbdab 
Kath  Chattkbji  «•  Bakbal  Das  Chattbb^ 

[I.  li.  B.,  16  Calo^  674 


208. 


Moneif-deeree 


ogainH  mortgagor — Sale  of  fg»ty  of  redemption 
^  mortgagor — Mortgaged  land  attached  and  eold 
in  exeention — Claim  hg  purehaeer  of  eqnitg  of  re* 
dsmption— Civil  Procedure  Code  (Act  VIII  of 
1869),  e.  im^Civil  Proeedmre  Code  (Act  XIV  of 
1982),  ee.  278  to  283.— In  1870  .J}  mortgaged  to  JT, 
with  poMetskm,  a  certain  piece  of  land*  On  17th 
Jnne  1871  M  and  2*  obtained  a  money-decree  agunit 
B,  On  9th  M arrh  1S72  the  defendants  bought  from 
B  his  equity  of  re  1*  mption.  In  July  1872  M  and  T 
attached  the  Und  in  execution  of  their  decree.  The 
defendHuts  objected  to  the  attachment  under  s.  246 
of  the  Civn  Procedure  Code  (Act  VIII  of  1859), 
bnt  on  investigation  of  their  claim  an  order  was 
made  diiiallowing  their  claim  on  the  28rd  December 
1872.  In  June  1873  the  defendants  paid  off  the 
mortgage-debt  and  were  put  into  possesiion  by  the 
mortgagee.  In  October  ls78  M  and  T  put  up  the 
land  for  sale  in  execution  of  their  decree,  and  the 
plaintiff  became  the  purchaser.  On  seeking  to  obtain 
possession,  the  pUintiff  was  resisted  by  the  defendants, 
whose  claim  was  allowed  by  the  Subordinate  Judge 
after  inquiry.  The  phuntiff  therefore  brought  this 
suit  under  s.  ZZh  of  the  Civil  Procedure  C^e  (Act 
XIY  of  1882).  The  lower  Courts  rejected  his  daim. 
On  appeal  to  the  High  Court, — Held  that,  where, 
under  s.  246  of  the  Civil  Procedure  Code  (Act  VIII  of 
1859)  or  the  corresponding  sections  ( 278  to  1 83)  of  the 
Civil  Procedure  Codes  of  1877  and  1882,  an  order  has 
been  passed  against  any  person  making  a  claim  to 
property  under  attachment,  such  person  may  bring  a 
suit  to  establish  his  title  to  the  property  within  one 
year  from  the  date  of  such  order ;  but  in  default  of 
his  bringing  such  suit  within  the  prescribed  time,  he 
is  precluded  from  asserting  his  title  against  the 
auction-purchaser,  whether  as  pluntiff  or  defendant. 
In  the  present  case  an  order  had  been  passed  against 
the  defendants  under  s.  2(46  of  the  Civil  Procedure 
Code,  1859,  on  the  28rd  December  1872 ;  and  as  they 
had  brought  no  suit  within  a  year  from  that  date, 
they  could  not  now  contest  the  plaintiff's  title  to  the 
property.  The  defendants,  however,  having,  since 
date  of  the  said  order,  paid  off  the  mortgage, — Beld 
•that  it  would  be  contrary  to  justice,  equity,  and  good 
conscience  for  the  Court  to  assist  the  plaintiff  in 
obtaining  possession  unless  he  paid  the  defendants 
the  amount  paid  by  them  to  the  mortgagee  to  free 
the  property  from  the  incumbrance.  NiLO  PAimv- 
BAjro  V.  Bama  Patloji      •   I.  Ij.  B.,  9  Bom.,  36 

Distinguished  in  Jot  Fbokabh  SnraH  v,  Abhat 
EtrxAB  CHUim       •  .    1  C.  W.  N.»  701 


204. 


Decree    againat 


father—Familg  propertg  attached — Objection  hg 
eon* — Befeaee  ofeont'  eharee — Suit  to  oontett  order 
of  releaee^^Cante  of  action.— -Ceriem  land,  the 
Property  of  an  undivided  Hindu  family,  having  been 
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attached  in  execution  of  a  decree  against  the  father 
npon  a  bond,  whereby  the  sud  land  was  hypothecated 
to  secure  the  repayment  of  the  debt*  the  sons  inter- 
vened,  objecting  to  the  attachment  of  their  shai^  in 
the  sud  land,  and  their  shares  were  rdeased  from 
attachment  The  decree-holder  then  suhI  tiie  sons  to 
have  it  declared  that  their  shares  were  liable  to  be 
sold  in  execution  of  the  decree  against  the  father. 
Held,  overruling  Choekalinga  v.  Snbharaga,  I.  X. 
S,f  6  Mad.,  133,  that  the  suit  was  muntainable. 
Bakakbishva  v.  NAKAflrr ATA 

[I.  I«.  B.,  7  Mad..  SM 


a05. 


dcil  Procedure 


Code  (Act  XIV  of  tS82),  e.  283^Hindu  law. 
Alienation^ Mitakehara— Mortgage  hg  father-^ 
Liabilitv  of  eone  not  made  partiee.—'Ae  L  Bank 
advanced  money  to  C,  a  Hindu,  governed  by  the 
Mitakshara  school  of  law,  upon  mort^ye  of  ancestral 
property.  S,  who  was  stated  to  be  Cs  only  son, 
joined  in  the  mortgage.  Subsequently  the  Bank 
obtained  a  decree  agmnst  C  and  S  for  the  amount 
due  on  the  mortgage.  On  attempting  to  sell  the 
mortgaged  property,  other  sons  of  C  objected.  This 
objection  was  allowed,  and  the  mortgagees  referred  to 
a  regular  suit.  They  then  sued  all  the  sons  of  C  to 
establbh  their  lien  on  the  mortgaged  property.  Held 
that  the  suit  was  maintAinable  under  s.  283  of  the 
Civil  Procedure  Code.  Nnthoo  Lall  Chowdhrg  T. 
Shoukee  Lall,  10  B.  L,  R„  200,  and  Dhaee  ▼. 
Hurry  Proead,   unreported,    distinguished.     SiTA- 

VATH  KOBB  V.  I'AKD  MOBT&AOB  BaKX  OT  IkOIA 

[I.  Ii.  R,  8  Cale.,  888: 12  C.  L.  B.,  674 

a06.   ISxecution  of  decree.  Salt 

for  wrong  done  in — Suit  for  wrong  done  under 
colour  of  decree. — The  ezrcution  of  an  imperfect 
decree  docs  not  involve  the  doing  of  a  wrong  unless 
the  decree  is  wrongly  interpreted.  An  action  will 
lie  in  the  Civil  Court  where  a  wrong  is  committed 
under  colour  ('f  a  decree  of  another  Court.  Dalioah 
r.  Basha  Pebshad  SnraH  .  19  W.  B.,  188 


ao7. 


Suit  to  remove  obetmction 


to  execution  of  decree.~A  suit  may  be  brought 
for  the  removal  of  an  obstruction  to  the  execution  of 
a  decree.  Takhitsoodi)Bbh  Maho jobd  Eshan  Chow- 
DHBY  r.  KoBiXBiTZ  Chowdhbt  .      8  W.  B.,  SK) 


208. 


Suit  to  stay  execution  of 


decree — Suit  to  etag  execution  againtt  certain 
propertg  until  j^dgment'Creditor  had  proceeded 
againtt  other  propertg  —  Res  Jydieata^^  SuU  for 
land—Juri*d*etion — Lettere  Patent,  cl.  12, — One 
K  C  was  entitled  to  a  share  in  pergunnah  Alumpore. 
Before  he  obtained  possession.  Government  revenue 
on  the  whole  estate  fell  due.  K  C  failed  to  pay  his 
share,  and  his  co-sharer  K,  to  save  the  estate^ 
mortgaged  her  share  of  the  estate  to  one  H  B  and 
with  the  amount  so  borrowed  paid  the  whole  sum  dne^ 
and  subsequently  sued  K  C  for  the  amount, 
eventually  obtaining  a  decree.  Subsequently  this 
decree  became  vested  in  one  R^  and  the  pergunnah 
Alumpore  came  into  the  possession  of  one  K  O, 
who  in  1874  took  an  asngnment  of  the  mortgage 
executed  by  iT  in  favour  of  S  B.    The  plaintiffs 
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also  Alleged  that  since  the  execution  proceedings  had 
commenced  they  had  discovered  a  secret  arrangement 
made  in  1377  between  K  Q,  R,  and  R  B,  by  which 
it  was  agreed  that  M  shonld  not  execute  the  decree 
against  Alnmpore,  but  would  release  K  G  from  all 
liability  in  respect  of  the  charge  on  that  property, 
and  in  connderation  K  O  executed  a  patni  lease  to 
R  £of  a.  portion  of  Alumpore  at  a  small  rent.  E 
obtained  an  order  for  execution  against  the  property 
of  K  C,  and,  liaving  transferred  his  decree  to  the 
High  Court,  proceeded  to  enforce  the  decree  against 
the  pUuntifl,  the  widow  of  K  C,  and  her  son  by 
attaching  the  family  dwelling-house  in  Calcutta. 
The  widow  and  son  then  brought  this  suit  against 
X  O,  R,  and  R  B  to  have  the  share  of  £*  C  in 
Alnmpore  ascertained,  and  praying  for  a  decree 
calling  upon  K  Oto  pay  the  amount  of  the  value  of 
the  share  of  Alumpore  in  satisfaction  of  R'b  decree. 
Meld  that  the  suit  could  not  be  muntained  so  far  as 
it  attempted  to  make  the  decree  a  charge  against 
Alumpore.  Reld  on  appeal  that  the  suit  was  rightly 
dismissed  j  that,  as  far  as  R  was  concerned,  it  had 
already  been  decided  that  R  was  entitled,  if  he  so 
chose,  to  execute  his  decree  against  the  Calcutta 
property;  and  that  therefore  tluit  question  was  ret 
judicata;  and  that,  as  regards  the  plaintiff's  claim 
that  the  patni  given  hy  K  G  to  M  B  should  be 
treated  as  part-payment  to  R,  such  a  question  could 
only  be  decided  in  execution  proceedings ;  that  the 
mere  existence  of  the  agreement  between  K  &, 
R,  and  R  B  did  not  entitle  the  plaintiff  to  join  them 
as  co-defendants  in  the  suit ;  and  that,  as  far  as  JT  G^ 
was  concerned,  the  sn'^  brought  against  him  could 
only  be  treated  as  a  suit  to  establish  a  charge  or  lien 
on  land  out  of  Calcutta,  and  therefore  the  Court  had 
no  jurisdiction  to  try  it.  Kbisto  Mohikjbb  Dossbb 
V,  Kalipsoboho  Ohosb     .  L  Ii.  "SL,  8  Calo,,  402 


209. 


XSzeoution  against  a  per- 


son not  the  legal  representative— Dec^afA^ 
j'ltda ment'debt or.— The  defendwatB,  along  with  i^Tand 
C,  had  brought  a  suit  against  one  A  in  the  Civil 
Court  at  Peshawar  in  the  Punjab,  and  obtained  a 
decree  on  the  23rd  July  )87S  for  KaO,745-12.  In 
IhSl  application  for  transfer  of  the  decree  to  the 
Court  at  A'onidabaii  for  execution  was  made,  and  it 
was  granted,  but  no  steps  were  taken  thereupon. 
On  the  12th  June  18^3  A  died.  On  the  Setth  April 
1881  the  defendants  again  applied  to  the  Court  at 
Peithawar  treating  their  judgment-debtor  as  being 
then  alive  for  a  fresh  certificate  to  execute  their 
decree  in  the  Moradahad  district,  and  obtained  it. 
On  the  20th  of  August  1S85  they  made  an  applica- 
tion to  the  District  Judge  of  Moradabad  for  execu- 
tion of  their  decree,  and  in  it  it  was  stated  that  the 
application  was  "  for  execution  against  A,  and  after 
his  death  against  A  L,  the  own  brother,  and  D  f  , 
widow,  and  X  JP  and  others  sons  of  A,  residents  of 
Kundarki,  and  the  said  A  L,  at  present  residing  at 
Umbala  and  employed  in  the  Commissariat  Tmns- 
port  Department,  judgment-debtors."  It  was 
further  stated  that  "the  judgment-debtor  is  dead, 
and  his  heirs  are  living  and  in  possession  of  his 
estate,  and  ^  Xr  himself  has  realised  H9,637-4-9  due 
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to  the  deceased  judgment-debtor  from  the  Commis- 
sariat Department  of  Calcutta  and  appropriated  the 
same,  therefore  to  that  extent  the  person  of  the  said 
A  Lib  liable."  Notification  of  this  application  was 
issued  to  ^  X,  as  abo  to  the  other  persons  named 
therein.  A  L  objected  to  the  application  as  aaunst 
himself,  stating  that,  althout^h  he  was  the  brother  of 
A,  deceased,  yet  he  always  lived  separate  and  carried 
on  business  separately;  and  that  there  was  no 
connection  or  partnership  between  him  and  the 
deceased  judgment-debtor,  and  that  he  had  no 
property  of  the  deceased  in  his  possession.  Further 
that,  as  A  left  issue,  it  was  wrong  to  call  him  heir  to 
A,  and  take  out  execution-process  against  him.  In 
reply  to  these  objections,  the  judgment-creditors 
(defendants)  did  not  contend  that  A  L  was  tho  legal 
representative  of  the  deceased  judgment-debtor,  but 
treated  hiin  as  a  person  in  possession  of  a  sum  of 
money  belonging  to  the  deceased,  aud  therefore 
liable  to  the  extent  of  the  sum  so  received  by  him. 
The  Subordinate  Judge,  holding  that  A  L  was  the 
brother  of  the  deceased  and  had  realized  the  amount 
from  the  Commissariat  Office,  which  he  failed  to 
'  prove  that  he  paid  to  the  deceased,  ordered  execution 
to  proceed  against  him.  A  L  then  instituted  this  suit 
to  set  aside  the  order  of  the  Subordinate  Judge.  It 
was  contended,  first,  that  the  suit  was  in  effect  a  suit 
under  s.  283  of  the  Code  of  Civil  Procedure,  and 
therefore  barred  as  not  having  been  brought  within 
a  year  from  the  order  of  the  Subordinate  Judge ;  and, 
secondly,  that  the  proceedings  of  the  Subordinate* 
Judge  were  held  under  s.  24i  of  the  Code,  and  there- 
fore no  separate  suit  would  lie.  RBld  that  the  first 
contention  must  fail,  inasmuch  as  an  essential  condi- 
tion precedent  to  a  suit  under  s.  283  of  the  Code  is 
the  making  of  an  attachment  of  some  property ;  of 
objection  being  taken  to  such  attachment;  of  in- 
vestigation being  made  into  such  objection;  and 
lastly,  of  its  being  allowed  or  disallowed,  and  these 
did  not  exist  in  this  case.  The  second  contention  also 
must  fail,  as  the  Subordinate  Judge  never  treated 
the  proceedings  in  execution  against  A  L  upon  the 
footing  that  he  was  the  legal  representative  of  the 
deceased  judgment-debtor.  Mahomed  Aga  Alt 
Khan  y,  Balmukutd,  L,  R.,  8  I.  A„  24t;  Nadir 
Hoeeain  v.  Bipen  Ckmnd  Baesarat,  S  C.  L.  B,,  437, 
were  referred  to.    Ansan  LaIj  v.  OtuukU  Mal 

[I.  I«.  R.,  10  AU.,  470 


28.  FEREY,  SUIT  EELATINO  TO. 


210. 


Suit  to  prevent  establish* 


ment  of  ferry — Infringement  of  Jerry  rights — 
Right  to  restrain  perton  starting  a  second  ferrg. — 
A,  the  owner  of  a  ferry  g^nted  him  under  a  Gov- 
ernment settlement,  brought  a  suit  to  restrain  B 
from  running  another  ferry  over  the  same  spot  where 
A*B  ferry  plied  for  hire.  It  appeared  on  the  evi- 
dence that  B  levied  no  tolls  on  his  ferry,  but  it  was 
not  shown  that  it  was  used  only  for  the  conveyance 
of  his  own  servants  and  ruyats.  Meld  that  such  suit 
was  maintainaUe.  LiroHicissuii  SnraH  v.  Lbbla- 
vnvD  SniGH 

PL  li.  B.,  4  Calo.,  590 : 8  O.  li.  R.,  487 
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59.  FRAUD. 

211. Suit  to  set  aside  decree  and 

Bale  in  execution  on  the  ground  of  fraud 
-^Decree  obtained  hy  fraud — Citil  Procedure 
Code  flS82)y  99. 108  and  244.^A  suit  will  lie  to  set 
atide  a  decree,  and  a  sale  held  in  execution  of  such 
decree,  when  both  the  sale  and  the  decree  are  im- 
peached on  the  ground  of  fraud.  Mohendro  Narai'n 
Chaturrrj  v.  Qopal  Mondul.  I,  L.  22.,  17  Calc,  769, 
and  Jagan  Nath  Q-orai  v.  Wat90u,  I,  Z,  B„  19 
Calc,  341,  distingnished.  Abdul  Mazumdab  r. 
Mahosced  Oazi  Chowdhby 

[I.  L.  B.»  21  Gala,  605 

See  Bhubah  Mohan  Pal  v.  Kui^do  Lal  Dbt 

[I.  L.  R.,  26  Calo.,  824 

and  MOTi  Lal  Chakbabvttt  «.  Rusbick  Chan- 
DBA  Baibaoi  I.  li.  B.,  26  Calc,  826  note 

Alfio  Pbosbonno  KU10.B  Santal  r.  Kali  Das 
Santal  .      I.  li.  B.,  19  Calc.»  688 

[L.  B,  19  I.  A.,  166 
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Suit  to  set  aside  ex-parte 


decree  and  sale  In  execution  thereof,  on 
the  ground  of  fraud— J2^*  judicata— Effect 
of  not  appealing  again9t  an  appealable  rrder — 
Civil  Procedure  Code  (1882J,  99,  IS,  108, 244,  and 
811, — The  plaintiff,  having  applied  unsuccessfully 
under  ss.  108  and  SU  of  the  Civil  Procedure  Code 
to  set  aside  an  ex'parte  decree  against  him  and  the 
sale  of  his  property  in  execution  thereof  on  the 
ground  of  fraud,  and  without  preferring  an  appeal 
against  the  order  rejecting  his  application  under 
B.  108  of  the  Code,  instituted  this  suit  praying  for  the 
same  relief.  The  Subordinate  Judge  dismissed  the 
suit  as  not  maintainable.  Held  that  such  a  suit  was 
maintainable,  and  that  ss.  13  and  2  U  of  the  Civil  Pro- 
cedure  Code  were  no  bar  thereto.  The  fact  that  his 
application  under  s.  108  was  unsuccessful,  and  that 
he  did  not  appsal  against  the  order  rejecting  that 
application,  did  not  disentitle  him  from  prosecuting 
his  remedy  by  suit  on  the  ground  of  fraud.  Abdul 
Maiumdar  v.  Mohomed  Oazi  Chowdhry,  I,  L»  R„ 
21  Calc,  605,  approved.  Seld  also  that,  when 
there  is  an  appeal  against  a  decision,  the  effect  of  not 
appealing  is  that  the  decision  holds  good  for  what  it 
is  worth ;  so  far  as  concerns  any  other  modes  of  relief 
available,  the  person  not  appealing  is  in  no  worse 
position  than  if  he  had  appealed  and  failed.  Saj 
Kiehen  Mookerjee  v.  Modhoo  Soodun  Mundle,  17  W. 
S.,4 13,  distinguished.  Pba n  Kath  Roy  r.  Mohbsh 
Chandba  Moitba  .    I.  Ij.  B,  24  Calc.  546 


218. 


Suit  in  Becorder's  Court 


to  set  aside  for  fraud  decree  obtained  in 
Small  Cause  Court— P«r/«ry.— Where  a  decree 
has  been  obtained  by  a  fraud  practised  on  another,  by 
which  that  other  has  been  prevented  from  placing  his 
case  before  the  tribunal,  which  was  called  upon  to 
adjudicate  upon  it,  in  the  way  most  to  his  advan- 
tage, the  decree  is  not  binding  upon  bun  and  may  be 
set  aside  in  a  separate  suit,  and  not  only  by  an  appli- 
cation made  in  the  suit  in  which  the  decree  was 
passed  to  the  Court  by  which  it  was  passed.  But  it 
is  not  the  law  that  because  a  person  against  whom  a 
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decree  has  been  passed  alleges  that  it  is  wrong,  and 
that  it  was  obtained  by  perjury  committed  by  or  at 
the  instance  of  the  other  side  (which  is  fraud  of  the 
worst  description)  that  he  can  obtain  a  rehearing  of 
the  questions  in  dispute  in  a  fresh  trait,  by  merely 
changing  the  form  in  which  he  places  it  before  the 
Court,  and  alleging  in  his  plaint  that  the  first  decree 
was  obtained  by  the  perjury  of  the  pcnon  in  who^ 
favour  it  was  given.  In  this  case  a  suit  broogbt  in 
the  Court  of  the  Recorder  of  Rangoon  to  ^et  aside  a 
decree  of  the  Court  of  Small  Causes  at  Rangoon  on 
the  ground  that  it  had  been  obtained  by  freud  was 
held  under  the  circumstances  of  the  case  to  be  not 
maintainable.  Mahomed  Golab  r.  Mahoubb 
SuLLiMAN  .    I.  L.  B,  21  Calc,  612 


214. 


Suit  to  set  aside  a  sale  on 


the  ground  of  fraud,  challenging  the  decree 
in  exeoution  of  which  the  sale  took  place 
as  fraudulent,  although  the  said  decree  was 
TOt  aside  on  the  ground  of  non-service  of 
summons — iiale  in  execution  of  ex»parte  decree — 
Ciri7  Procedure  Code  (Act  XIV  of  lSS2J,9t.  108 
and  244, — An  ex»parte  decree  for  rent  was  obtained 
against  A  and  others,  and  in  execution  of  that  decree 
certain  lands  of  the  judgment-debtors  were  sold  and 
were  purchased  by  a  third  party.  Subsequently,  at 
the  instance  of  A,  the  said  ex-parte  decree  was  set 
aside  on  the  ground  of  non-service  of  summons,  and 
the  original  suit  was  restored,  but  that  was  dismissed 
for  default,  as  the  then  plaintiff  did  not  proceed  vith 
it.  An  ap{)lication  was  then  made  by"^  to  set  aside 
the  sale  on  the  ground  of  fraud  which  was  rejected,  be- 
cause the  auction-purchasei^wos  not  made  a  party  to  the 
proceedings.  A  then  brought  a  suit  for  declaration 
of  title  to  a  portion  of  the  land  sold  and  for  confinna- 
tion  of  possession,  challenging  not  only  the  sale, 
but  also  the  decree,  on  the  ground  of  fraud,  llie 
defence  mainly  was  that,  regfu^  being  had  to  the  pio- 
vision B  of  s.  244  of  the  Civil  Procedure  Code,  the  suit 
was  not  maintainable.  Held  that,  although  thov 
was  no  decree  to  be  actually  set  aside,  the  pUintifl 
was  entitled  to  show  that  the  decree  under  which  the 
sale  was  held  was  obtained  by  fraud  as  aj^nst  him, 
and  that  therefore  the  suit  was  maintainable.  Ahd%l 
Mazumdar  v.  Mahomed  Oazi  Chawdhrjf,  I.  L,  St 
21  Cah\,  606,  and  P ran  Nath  JZoy  v.  Moiesk 
Chandra  Moitra,  I,  L.  E.,  24  Cale.,  646,  referred  to. 
Ram  NaIiain  Tewabi  v.  Shew  Bhfnjan  Rot 

[I.  li.  B.,  27  Calc  107 
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Suit  after  dimissal  of  suit 


instituted  in  incompetent  Court  —Act  XXIl 
of  1872,  Effect  oj  —Decreee  made  before  Act  cumt 
into  operation, — No  provision  of  Act  XXII  ol  1872 
sets  aside  decrees  passed  by  Appellate  Conits  before 
the  date  on  which  it  came  into  operation,  or  restores 
decrees  of  the  Court  of  first  inatance  which  had  beet 
annulled  by  the  Appellate  Court ;  nor  is  there  any 
provision  which  debars  a  plaintiff,  whose  gait  has 
been  dismissed  on  the  ground  of  its  institution  in  s 
Court  incompetent  to  receive  it,  from  re-inatitutia^ 
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his  suit  in  a  competent  Court.    Choonbe  Lalii  «. 
KUDHAEBA 6  N.  W.,  84 


216. 


Suit  for  posseBBion   after 


failure  to  obtain  it  in  execution— ^vc/ton- 
pvrohier,  Suit  hy,  Jor  posiesiion — Execution  pro- 
ceedings — Pnsaesiion,  Application  for,  htf  auction* 
purchaser — Ciril-  Procedure  Code  (Act  XIV  of 
1882J,  8.  318. — A  suit  by  an  auction-^pnrcbaser  to 
obtain  possession  of  land,  tBo  subject-matter  of  his 
purchase,  will  lie  when  it  is  shown  that  an  attempt 
has  been  made  to  obtain  possession  in  execution  pro- 
ceedings, and  that  such  attempt  has  been  unsuccess- 
ful. In  the  case  of  Lalit  Coomar  Boee  v.  Ishan 
Chunder  Chuckerbutty,  10  C.  X.  fi.,  268,  it  was  not 
intended  to  hold  that,  under  no  circumstances  would 
such  a  suit  lie,  hut  that,  so  long  as  the  means  provided 
by  s.  318  of  the  Civil  Procedure  Code  are  open  to  a 
purchaser,  he  is  bound  to  have  recourse  to  that  sec- 
tion rather  than  to  bring  a  fresh  suit.     Iswab  Pbb- 

BHAD  GUBOO  r.  JAI  NaBAIV  GiBI 

[I.  Ii.  B.,  12  Calo.,  169 
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SuU    to   obtain 


poiseetion  of  land  told  in  execution  of  a  decree — 
Foeeeision,  Application  for»  by  aucti^  n-purchaner — 
Execution  proceedings — Subsequent  suit  for  posses- 
sion of  land  sold  in  execution  of  decree, — In  execu- 
tion of  a  decree  certain  land  belonging  to  the  jndg> 
ment-debtor  was  sold  ;  subsequently  the  auction*  pur- 
chaser, who  had  not  got  possession,  re-sold  the  land  to  a 
third  party  and  gave  him  the  certificate.  The  latter 
then  applied  to  the  Court  to  be  put  into  possession, 
hut  having  failed  in  those  proceedings,  owing  to  some 
irregularity  in  the  description  of  the  boundaries  of  the 
|xroperty,  he  instituted  a  regular  suit  against  the 
3ndgment-debtor  to  obtain  possession.  On  a  plea  that 
such  suit  would  not  lie,  as  the  plaintiff  could  have  got 
possession  in  the  miscellancoas  proceedings, — Meld 
that,  having  regard  to  the  provisions  of  art.  188  of 
sch.  II  of  Act  XV  of  1877  and  of  s.  11  of  Act  XIV 
of  1882,  such  suit  was  mnintainable.  Sbbv  Mohun 
Bakia  r.  Bhaoobav  DDT  Paudbt 

[I.  Ii.  R.,  9  Calc.»  602 
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—   --    Obstruction  to 


execution  of  decree — Merger  of  cause  of  action — 
Civil  Procedure  Code,  1882,  s,  828,— S  A,  R,  and 
S  B  were  members  of  an  undivided  Hindu  family. 
8  B  died,  leaving  him  surviving  several  sons.  Sub- 
sequently S^  S,  and  M,  the  eldest  son  of  ^  ^, 
mortgaged  the  family  hoase  to  the  plaintiff.  In  1877 
the  plaintiff  brought  a  suit  on  the  mortgage  against  S, 
B,  and  M,  and  obtained  a  decree  for  possession  of  the 
house  until  payment  of  the  mortgage-debt.  In  execu- 
tion of  this  decree,  he  was  obstructed  by  the  widow 
and  B  and  L,  other  sons  of  S  B,  but  the  Court  on  l4th 
January  1879  overruled  their  objections  and  directed 
possession  to  be  given  to  the  plaintiff.  On  28th 
January  1879  the  plaintiff  complained  that  he  was 
prevented  from  obtaining  posset^sion  of  one  of  the 
rooms  in  the  house ;  B  appeared  and  admitted  that 
be  had  locked  up  the  room,  and  he  refused  to  give 
n  p  possession,  contending  that  he  was  not  bound  by 
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the  mortgage,  as  he  was  not  at  the  time  joint  with 
M  and  the  other  sons  of  8  B,  and  that  the  loan  was 
not  one  required  for  family  necessity.  The  plaintiff's 
application  was  dismissed. .  In  1;  82  tbe  plaintiff 
brought  a  suit  against  B,  in  which  he  prayed  for  a 
decree  giving  him  possession  of  the  room  on  the 
terms  of  the  decree  in  1877.  By  the  defendant  it 
was  {inter  alid)  contended  that  the  previous  suit  on 
the  mortgage  had  exhausted  the  plaintiff 's  cause  of 
action,  and  that  the  plaintiff  had  no  further  ri^ht 
against  the  defendant.  Beld  that  the  decree  in  the 
former  suit  couM  not  affect  the  dffcudiint,  as  he 
WHS  not  a  party  to  it,  nor  was  he  represented.  If 
he  had  been  represented,  he  rould  not  have  resistecl 
the  •  execution  of  tho  decree.  .^  ot  having  been 
represented,  be  cnuld  on  principle  be  exempted  from 
liability  in  the  present  suit  only  if  the  cause  of  action 
was  merged  in  the  judgment  against  his  uncles  and 
brother.  Here,  however,  there  was  no  such  merger. 
The  previous  decree  had  awarded  possession  of  the 
whole  house  to  the  plaintiff.  The  existence  of  that 
decree  could  not  be  a  reason  for  not  awarding  part 
of  the  same  house  when  detained  by  the  defendant. 
He  avowed  himself  a  stranger  to  the  defendants 
against  whom  the  previous  decree  was  obtained,  and 
his  act  might  be  regarded  as  constituting  a  separate 
cause  of  action.  Meld  also  that  s.  3:26  of  the  Civil 
Procedure  Code,  1882,  docs  not  maj^c  it  obligatory  on 
a  decree-holder,  who  is  obstructed  in  execution  of  the 
decree,  to  pursue  his  remedy  under  that  section. 
Accordingly  the  omission  of  the  plaintiff  to  avail 
himself  of  the  remedy  under  that  section  did  not 
prevent  him  from  proceeding  against  the  defendant 
by  a  regular  suit.  Bai^vant  Santabah  r.  Babaji 
BIN  Sambhapa  .    I.  Ii.  R.,  8  Bom.,  602 
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—     Citil  Proce- 


dure Code,  ss,  318,  335—  Suit  to  recover  possession 
of  property  sold  in  execution  of  decree.^ — 8  attached 
certain  land  and  a  house  in  execution  of  a  decree 
against  B,  M  put  in  a  claim  under  s.  278  of  the  Code 
of  Civil  Procedure,  alleging  that  he  was  in  possession 
as  purchaser  from  B,  The  claim  was  rejected.  No 
suit  was  brought  by  M  to  contest  this  order.  8 
purchased  the  said  land  and  hoase  in  execntion,  and 
obtained  a  sale  certificate.  In  18b4  8  sued  Afto 
recover  possession  of  ihe  land  and  bouse,  alleging 
that  in  execution-proceedings  in' 1882  he  had  been 
put  into  possession  of  the  land,  but  not  of  the  house, 
which  was  found  locked  up  by  the  Court  amin,  and 
that  M  prevented  him  from  enjoying  both  the  land 
and  house.  M  pleaded  that  8  had  never  been  put 
into  possession,  and  again  set  up  his  title  as  purchaser 
from  R  and  possession  under  such  title.  The  Munsif 
found  that  6^  had  been  put  into  formal  or  constructive 
possession  of  the  land,  but  not  of  the  house,  and 
decreed  the  claim.  On  appeal  the  District  Judge 
held  that  8  was  bound  to  proceed  according  to  the 
provisions  of  s.  386  of  the  Code  of  Civil  Procedure  to 
recover  possession,  and  could  not  bring  a  separate  suit. 
Beld  that,  whether  there  had  been  legal  delivery  or 
not,  the  suit  was  not  barred.    Sbyit  v,  Muttitbaxi 

.  [I.  Ii.  B.,  10  Mad.,  68 
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BIGHT  OF  BUTT—oontinued. 

81.  GOVERNMENT  SCHOOL,  SUIT  FOB 
BK.\EFir   OK. 


220.     Suit  by  seoretary  and 

manager  of  Qovemment  aided  school— Jm- 
provement,  Damages  for  removal  of,—  In  a  suit  by 
the  secretary  and  manager  of  a  Government  aided 
flchrol  for  damages  against  the  oi^nei  of  the  school 
premises  for  breaking  down  the  building  and  remov- 
ing the  materials  belonging  to  plain tiff>~J7«/£f  that 
the  plaintiff,  as  secretary  and  manager,  could  maintain 
the  action  for  the  benefit  of  the  school ;  that  on  the 
facts  the  plaintiff  was  not  entitled  to  greater  damages 
than  had  been  awarded  to  him  for  the  value  of  the 
materials  removed  by  the  defentlant.  or  to  compensa- 
tion for  the  improvements  made  by  him  to  the  build- 
ing ;  and  that  there  was  no  presumption  of  gift  in  the 
case.    Sbbbhuby  Bor  t>.  Hills 

[6  W.  B.,  Civ.  Bef.,  21 

82.  IDOLS,  SUITS  CONCEBNING. 
221. Suit  to  establiBh  right  to 


deal  with  Hindu  idols— Proper/y-J«W#d»>- 
^tofli  of  Citil  Co«r^.— Hindu  idols  beinir  pro.»erty, 
the  right  to  deal  with  such  property  is  a  right 
cognizable  by  Civil  Courts.  Svbbabata  Gubitkal  «. 
Chbllappa  Mudali  I.  Il  R.,  4  Mad.,  816 

222 


Suit  for  damages  on  account 
of  omission  to  offer  food  toidol— CaiMe  of 
<tcf tow.— The  plaintiff,  alleging  that  he  was  a  member 
of  a  family  of  Gur.ivs  holding  a  vatan  attached  to  a 
temple,  complnined  that  the  defendant  was  the  holder 
of  an  inam  allowance,  granted  in  consideration  of 
his  daily  offering  to  the  idol  some  rice  and  cake,  and 
burning  a  lamp ;  and  that  he  had  omitted  to  make 
such  <xffering  for  one  year.  The  plaintiff  claimed 
Bl5  damages.  E.eld  that  the  plaintiff  had  no  cause 
of  action.  The  defendant's  obligation,  if  any,  was 
towards  the  idol ;  and,  if  that  obligation  had  not 
been  performed,  it  could  only  be  enforced  by  some 
persm  claiming  to  have  a  right  to  insist  that  the 
worship  of  the  idol  should  be  properly  performed. 
Dbadphalb  v.  Qubay       .   I.  Ij.  B.>  6  Bom.,  122 

Suit  to  establish  right  to 


remove  idol  for  turn  of  worship.— When  a 
plaintiff  and  defendant  are  jointly  entitled  to  the 
profits  irom  an  idol  in  the  defendant's  temple,  and 
the  plaintiff  is  obstructed  by  the  defendant  in  the 
use  and  worship  of  the  id'^l,  a  suit  will  lie  for  a  de- 
claration that  the  plaintiff  is  entitled  to  have  the 
idol  removed  to  his  own  house  during  the  period  he 
is  entitled  to  the  profits  of  it.  Dwabxabath  Rot  v. 
Jabvobbb  CBowDBBAiir     •        .       4  W.  R.9  79 


224. 


33.  INCOME  TAX. 

Suit  for  refund  of  income 


tax— /Mcomtf  Tarn  Act,  -A  XXJI  of  1860,  #.  137.— 
A  person  seeking  a  refund  of  income  tax  illegally 
assessed  upon  him  may,  under  s.  1'7«  Act  XXXII  of 
1860,  apply  to  the  Commissioner,  i^,,  it  is  "lawful" 
for  him  so  to  apply^  but  there  is  no  law  that  he  must 
do  so.  He  may  legally  sue  in  a  Civil  Court  to  recover 
the  illegal  assessment,  Collbctok  of  Fitbbbdfobb 
«.  GOBoo  Do88  Boy      .  .11 W.  B.,  425 


BIGHT  OF  BVVr^coniimied. 

34.  INJURIES  BY  BEPBRSBNTATIVES  OF 

DECEASED. 


225.^ 


Suit  for  damages  for  de< 


8t  motion  of  life— Son  adopted  by  widow  after 
death  of  deceased.  Eight  of,  to  sue — Damages— 
A  son  adopted  by  the  widow  of  a  deceased  Hindu  fin 
respect  of  whnse  estate  no  probate,  letters  of  admioii- 
tration,  or  certificate  of  heirship  has  been  granted) 
is  the  legaFrepresentatire  of  the  deceased,  and  as  raeh 
was  entitled  to  maintain  a  suit,  under  Act  XTH 
of  1855,  for  the  benefit  of  the  persons,  if  snyt 
entitled  to  compensation  for  the  injury  occasioQed 
to  them  by  the  death  of  the  deceased  against  these 
whose  negligence  caused  that  death.  Such  an  adopted 
son  was  not,  however,  entitled  to  have  any  portum 
of  the  damages  awarded  in  the  suit  allottol  to  him 
as  a  child  of  the  deceased.  Qv^ers— Whether  a  sob* 
if  adopted  by  deceased  in  his  lifetime*  would  be  en- 
titled to  damages  under  that  Act.  Vikayae  BiaHV- 

HATH  r.  GBBAT  IvDIAK  V^VtSSTTLA,  BaiLWAT  CoK- 

PABT        ....     7  Bom.«  0. 0, 118 

226. Suit  for  wrong  done  by 

deceased  pQraon—Art  XII  of  1855 — Defama' 
tion»—A  suit  was  maintainable  under  Act  XII  of 
1855  against  personal  representatives  for  a  wrong 
done  by  the  deccHsed  within  a  year  of  his  death,  sl- 
though  such  wrong  be  of  a  purely  personal  character, 
—  as,  for  example,  defamation.  Gokvl  CHUBBn  c. 
BuBBBE  BaaAM        Marshy  844 :  2  Hay,  325 

227. Act  XII  of  185S^ 

Survival  of  cause  of  action, — Act  XII  of  1855  did 
.not  apply  to  wrongs  which  do  not  survive  to  the  re- 
presentatives of  a  deceased  person.  A  widow  who  ii 
the  heir  of  her  deceased  husband  is  liable  to  make 
good  the  wrong  committed  by  the  husband.  Tbe 
plaintiiTa  right  of  suit  does  not  abate  by  the  destb  of 
the  husband,  but  survives  against  his  heir.    Cbcv- 

DBB  MONBB  DAB3BB  V,  SaBTO  MoBBB   DABSBI 

[iw.R.a5i 


228. 


8ait  against  represents^ 


tive  of  agent  of  Official  Assignee—^ 
XII  of  1855^Suit  for  moneg  and  for  delirerjf  sf 
bonds  and  papers — Act  XII  of  1855  applied  to saiti 
for  wrongs  which,  according  to  the  law  then  in  foroei 
did  not  survive  to  or  against  executors  or  adminisfcn- 
tors.  A  suit  for  recovery  of  moneys  due  by  an  agea> 
of  the  <  official  Assignee  of  an  insolvent  debtor's  €i(at£ 
and  for  delivery  of  certain  papers  and  doemnents  b^ 
longing  to  such  insolvent  estate  will  lie  against  tbe 
leg^  representative  of  such  agent  after  his  deccisej 
and  the  right  of  action  will  not  expire  on  his  desti 
NujuB  Ali  v.  Pattbbson     .         .    f^JSf.  W^  103 


85.    INJURY    TO    EMJOYMBST    OP     PBO- 

PERTY. 


229. 


Suit  for  remoyal  of  trees 


—  Contingent  damage  —  Cause  of  action,  —  TV 
plaintiff  claimed  the  removal  of  certain  ireea,  phuiiei 
by  the  defendant  on  his  own  land,  on  the  gnmnd  tki< 
the  trees  had  been  planted  so  near  his  land  that,«^ 
they  grew  up,  they  would  injure  bis  erop«.  BS 
that,  until  the  plaintilTs  enjoyment  of  his  own  hsi 
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DIGEST  OF  CASES. 
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BIGHT  OF  BXTIT— oo«/iiiiM</. 

86.  IN JUB Y  TO  ENJOYMENT.  OF  PROPERTY 

— contintied, 

WM  directly  and  immedifttely  interfered  vith  by  the 
growth  of  the  defendant's  trees,  he  had  no  right  to 
ask  for  their  removal,  and  he  had  therefore  no  cause 
of  action.    Rax  Lali.  r.  DALaAKJAN 

[L  Ii.  R,  5  AIL,  869 


280. 


Burial     groiiiid~Xa«<;    he^ 


longing  in  common  to  all  the  Mahomedan  inkapii* 
ant*  of  a  village — Encroachment  hy  eome  of  the 
Mahomedane — Right  of  suit  of  some  memhere  of  a 
communitg,  —  Where  certain  Mahomedans  of  a  village 
brought  a  suit  againrt  other  Mahomedans  of  the  parae 
village  for  the  removal  of  a  wall  built  by  the  defen- 
dants upon  land  which  was  found  to  belong  in  common 
to  all  the  Mahomedan  inhabitants  of  the  village  for 
the  purpose  of  a  burial  g^und, — Held  that,  the  de- 
fendants having  erected  the  wall  in  dispute  so  as  to 
exclude  the  plaintiffs  from  a  part  of  the  common 
land,  there  was  a  violation  of  the  plaintiffs'  right, 
and  that  therefore  the  plaintiffs  were  entitled  to 
bring  the  suit  for  the  removal  of  the  wall.  Tanudiiv 
r.  Panov  .  L  Ij.  B.,  18  Bom.,  698 


281. 


Mortgage  of  two  portions 


of  a  hotue  with  a  oommon  party  wall  to 
two  sepaiate  jnottgBf^een^ Interference  with 
common  wall  hg  one  of  the  mortgageee — Transfer 
of  Propertg  Act  (IV  of  1882),  s.  7ff.— The  owner 
of  a  house,  having  built  up  a  door  which  gave  com- 
munication between  one-half  of  the  house  and  the' 
other,  mortgaged  each  half  separately  to  separate 
mortgagees.  One  of  such  mortgagees  re-opened  the 
door  communicating  with  the  other  mortgagee's  por- 
tion of  the  house.  Held  that  a  good  action  would 
lie  on  behalf  of  the  other  mortgagee  against  the 
mortgagee  who  had  opened  the  door  to  compel  him 
to  dose  it.    Laohmi  Nabaiv  o,  Jbthu  Mal 

[I.  Ii.  B.,  16  Aa,  886 

282.  —  Effect  of  an  embankment 

erected  by  a  superior  riparian  owner  on 
the  cultivation  of  lands  lower  down  the 
stream— Ca««e  of  action, — The  defendants,  being 
owners  of  land  on  the  banks  of  a  jungle  stream, 
raised  embankments  which  prevented  their  lands  from 
being  flooded,  but  caused  the  stream  to  overflow  the 
land  of  the  plaintiff  situated  lower  down  the  stream. 
In  an  action  by  the  pluntiff  against  the  defendants 
for  damages,  it  appeared  that  it  was  not  reasonably 
practicable  for  the  defendants  to  defend  their  lands 
from  inundation  by  any  means  other  than  those 
adopted  which  would  not  have  caused  damage  to  the 
pluntiff.  Held  that  no  actionable  wrong  had  been 
committed  by  the  defendants,  and  that  the  suit  was 
consequently  not  maintainable.  Gofal  Rkddi  r. 
Chbbna  Rbddi  •    I.  Ij.  B.,  18  Mad.,  168 


288. Bight  to  access  of  light  and 

air — Snit  hy  person  who  had  not  obtained  an  ease* 
enent  hy  prescription — Easement — Trespass* — The 
owner  of  a  house,  the  light  coming  to  which  is  ob- 
structed  by  an  erection  made  upon  adjoining  land  by 
a  person  who»  qud  such  adjoining  land,  is  a  trespasser, 
may  possibly  have  an  action  against  the  person 
cannng  obstruction,  even  though  he  has  not  obUuned 


BIOHT  OF  SUIT— cofi/tfliMd. 

86.  INJURY  TO  ENJOYMENT  OF  PROPERTY 

^conclnded. 

by  prescription  an  easement  of  light.  But  where  the 
person  causing  such  obstruction  is  the  rightful 
owner  of  the  adjoining  land,  or  acting  with  the  per* 
mission  of  the  owner,  no  such  action  as  aforesaid  will 
lie  against  him  unless  the  plaintiff  has  acquired  an 
easement.  Jeffries  v.  Williams,  SO  L,  J,  Ex,,  H, 
and  Jooioor  Achanna  Vanamala  v.  Venkamma^^S 
Mad,  X.  J.,  25,  distinguished.  Dhuxan  Khav  v. 
Muhammad  Khan  I.  Ii.  B.,  10  All.,  168 


86.  INSOLVENCY* 


284. 


Bight  of  insolvent  or  his 


assignee  to  sue — After-acqmired  property— Offi- 
cial Assignee— I'arties,— One  E  became  possessed  of 
certain  properties  in  1872  and  1881.  In  18H6  E  had 
presented  a  petition  in  insolvency,  and  a  vesting 
order  had  been  duly  made.  No  final  order  of  dis- 
charge was  ever  made,  and  E  died  in  1888.  The 
plaintiffs  sued,  as  the  heirs  of  E,  for  their  share  in 
the  said  properties.  It  was  objected  (i)  that,  looking 
to  the  insolvency  of  E,  the  plaintiffs  had  no  interert 
in  his  estate ;  and  (ii)  that  the  Official  Assignee,  as 
the  assignee  of  the  estate  and  effects  of  R,  was  a 
necessary  party  to  this  suit.  Held  that  the  pro- 
perties in  question,  coming  to  E  after  his  insolvency, 
vested  in  him  subject  only  to  the  right  and  claim  of 
the.Official  Assignee,  should  he  think  fit  to  assert  it, 
and  that  the  plaintiffs,  as  representatives  of  E,  could 
maintain  the  action.  Held  also  that  the  Official 
Assignee  was  not  a  necessary  party  to  the  suit, 
though,  in  case  of  a  decree  in  plaintiff's  favour,  notice 
thereof  should  be  given  to  him  by  thelCourt.  Fatima- 
BiBi  9.  Fatimabibi        .  I.  I«.  B,  16  Bom.,  452 

37.  INSTIGATING  PROCEEDINGS,  SUIT  FOB. 


285. 


Suit  a  gain  St  party  for  insti- 


gating  proceedings  in  fleQse  name— Form  of 
suit, — The  pUintiffs  sued  for  the  reversal  of  a  sum* 
mary  award  and  for  restitution  of  the  money  they 
had  paid  under  it,  alleging  that  the  proceedings  be* 
fore  the  Collector  had  been  promoted  entirely  by  the 
defendant  using  the  false  name  of  S,  a  person  never 
in  existence,  and  obtained  a  decree  in  the  lower 
Courts.  The  pohit  taken  in  special  appeal  was  that, 
the  defendant  not  being  a  party  on  the  record  of 
those  proceedings,  the  plaintiffs  could  not  recover  in 
this  form  of  action.  Held  that,  though  the  proper 
and  more  prudent  course  would  have  been  to  sue  the 
defendant  for  damages,  yet,  this  being  a  mere  matter 
of  form,  the  Court  refused  to  interfere  with  the  deci- 
sion of  the  Courts  below.  Khblabam  Doss  Mistbbe 
9,  Dhubxb  Dobs  ...    1  Hay,  4 


286. 


88.  INTEREST,  SUITS  FOE. 

Bait  for  interest  on  money 


deposited  under  decree  afterwards  reversed. 
— A  suit  will  not  lie  for  interest  in  respect  of  money 
deposited  under  a  decree  subsequently  reversed  <m 
appeal.  ABHSTrvvninassA  Bbgvic  «.  Ksakuic 
Jauk.       .         .        •        •        •    6W.B.,285 
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BIQHT  OF  SUVS— continued.'* 

38.  INTEREST,  SUITS  ¥  OB,— concluded . 

237. Suit  for  interest  on  money 

for  period  defendant  obstructed  the  plain- 
tiff i  a  his  attempts  to  obtain  it.— Plaintiffs,  in 
ex(>cutioii  of  a  decree  against  A,  attached  certain 
money  deposited  in  tbe  CoUcctorate  to  which  A  was 
entitled,  *but  were  opposed  by  B,  alleging  that  A 's 
rights  in  the  money  had  been  transferred  to  him. 
The  plaintiffs  firially  succeeded  in  obtaining  the 
money,  and  then  sued  B  for  interest  upon  it  during 
the  time  he  prevented  them  from  obtaining  it.  Seld 
the  snit  was  maintainable  and  the  plaintiff  was  en- 
titled to  recover.  -Parbutty  Chfrn  Soob  p.  Pbo- 
KOTHONATH  Ghose  .    W.  B.»  1864, 174 


238. 


S9.  INTESTACY. 


Suit  by  one  executor  de 


son  tort  against  another — Leiier*  of  adminif 
tration— Succession  Act  (X  of  1865J,  #*.  190  and 
266—Adminiiiration  suit. — D,  a  Parsi,  died  intes- 
tate in  1877)  leaving  him  surviving  a  widow,  three 
daughters,  and  two  sons,  A  and  P.     On  D's  death, 
his  sons,  without  taking  out  administration,  assumed 
the  management  of  the  estate,  and  each   received 
sums  of  money  on  account  of  it.    The  widow  and 
daughters  of  the  deceased  obtained  letters  of  ad- 
ministration, but  limited  to  the  extent  of  their  in- 
terests in  the   estate.     In   1888  A  brought  a  suit 
against  his  brother  F  and  the  other  members  of  the 
family  to  recover  out  of  the  estate  a  certain  sum  of 
money  advanced  by   him  to   D.     Keld  that,  the 
estate   being  unrepresented,  the  suit  could  not  be 
maintained  (s.  190  of  Act  X  of  1865).    The  letters 
of  administration  issued  to  the  widow  and  daughters 
of  the  deceased,  being  limited  only  to  the  extent  of 
their  shares  in  the  estate,  were  not  letters  of  adminis- 
tration such  as  are  meant  by  a,  190  of  the  Indian 
Succession  Act  (X  of   1865}.     Reld  also  that  the 
only  course  open  to  the  plaintiff  was  to  take  proceed- 
ings for  the  appointment  of  an  administrator  of  the 
estate  who  would  either  administer  it  by  the  pay- 
ment of  the  debts  and  the  distribution  of  the  surplus 
(if  any)  amongst  the  heirs,  after  taking  an  accoant 
of  all  property  already  received  out  of  it  by  the 
creditors  pr  heirs,  or  who  could  be  compelled  to  do  so 
by  an  administration  auit.     Fbamji  Dobabji  Ghab- 
WALA  1?.  Adabji  Dobabji  Qhaswala 

[I.  L.  B.,  18  Bom.,  837 


289. 


40.  JOINr  RIGHT. 


Suit  by  one  of  several  heirs 


against  creditor  for  share  of  debt  -  Co»/rac^ 
—Joint  ohligaiion—Act  .XJTVII  of  ISeO—Con- 
tract  Act,  ss.  42,  45.— Held  by  the  Fall  Bench 
(Mahmood,  J.,  dissenting)  that  when,  upon  the  death 
of  the  obligee  of  a  money -bond,  the  right  to  realize 
the  money  has  devolved  in  specitic  shares  upon  his 
heirs,  each  of  such  heirs  cannot  maintain  a  separate 
soit  for  recovery  of  his  share  of  the  money  due  on 
the  bond.    Kakshita  Lal  9.  Chandab 

[t  Ii.  lEt.,  7  AU.,  818 


BIQHT  OF  ^VVS— continued. 
41.  JUDICIAL  OFFICERS,  SUITS  AGAINST. 


240. 


Suit  against  GoTemment 


for  acts  of  Magistrate. — A  suit  did  not  lie  against 
Government  for  the  proceedings  of  a  Magistrate 
under  Ch.  XX  of  the  Criminal  Procedure  Code,  1861. 
Bagaibiibeb  Dya]^  r.  Goybbkhbnt     .  2  Agra,  81 


241. 


Suit  to  haxe  land  declared 


private  property— Crifniwa/  Procedure  Cede, 
1861,  ss,  308,  311  — Order  of  Magistrate  declaring 
land  to  be  public, — The  concluding  clause  of  s.  311 
of  the  Code  of  Criminal  Procedure,  though  it  pre- 
vents the  Civil  Courts  from  entertaining  a  suit  to 
restrain  a  Magistrate  from  carrying  out  an  order 
made  under  s.  b08,  or  a  suit  for  damages  against  the 
Magistrate  or  any  other  person  in  carrying  oat  such' 
order  in  the  manner  provided  by  law,  does  not  bar  a 
person  against  whom  such  an  order  has  been  carried 
into  effect  from  instituting  a  jsuit  to  prove  that  land 
declared  by  the  Magistrate  to  be  public  is  his  private 
property.    Lai^i  Uxhbda  t<.  J  owba  Dowba 

[8  Bom.,  A.  C,  94 


242. 


Suit    against    Judge  for 


maliciously  issuing  illegal  order— Want  of 
jurisdict io  n — Knowledge  of  ton  n t  of  jurisdictio ».— 
A  plaint  against  a  ludge  averring  that  the  Judge, 
knowingly  and  maliciously,  issaed  an  illegal  order  to 
the  plaintiff's  injury,  does  not  disclose  a  sufficient 
cimse  of  action  against  the  Judge.  It  must  not  only 
aver  that  the  Judge  had  no  jurisdiction,  but  also 
that  he  had  no  reasonable  and  probable  cause  to 
Bupposinu  that  he  had  jurisdiction.  Pbahlad 
Mahabudba  v.  Watt  .  .10  Bom.,  346 

248. Suit  against  Collector  for 

illegal  proceedings— JR»/ry  of  name  in  Colhc 
tor*s  hocks — Improper  action  of  Collector.—the 
mere  entry  of  the  name  of  one  parcener  in  immove- 
able property  in  the  CoIUctor's  books  as  the  occupant 
or  o«\ner  is  not  sufficient  ground  for  an  action  bv  a 
co-parcener  against  the  ('oUector,  inaamuch  as  the 
Collector's  books  are  kept  for  purposes  of  revenue, 
and  not  for  purposes  of  title.  But  if  the  Collector 
improperly  enjoin  the  plaintiff  from  taking,  or  other 
parties  from  paying,  to  the  plaintiff  his  share  of  the 
rents  or  profits,  an  action  may  be  maintained  against 
the  Collector.  Coixbctob  ov  Pooxa  r.  Bhava^bH 
Balkbisbka         .  .10  Bom.,  182 


244. 


Sntrfi    of  namt 


in  Collector's  hoohs-Bom.  Seg.  XVI  of  1SS7, 
s.  IP.— Albiiough  the  entry  by  a  Collector  of  h  parti- 
cular person's  name  as  "  occupant  "  aAords,  however 
mistaken,  no  ground  for  an  action  against  the  CoUee* 
tor,  yet  where  there  is  an  apparent  and  reasonable 
gronnd  for  apprehending  legal  injury'  from  the 
Collector's  proceedings,  —as  when  the  Collector  affirms 
one  person's  title  (o  the  excluBton  of  another  bj 
entering  hia  name  in  the  resister  of  *'  watass" 
(compiled  under  Begulation  XYIof  1827,  s.  19)  or 
where  damage  to  a  person's  right  it  likely  to  arise 
from  the  Collector's  act,— it  is  not  improper  to  joi& 
the  Collector  as  a  party  to  a  suit.  Saitoapa  Hau^H 
V.  Bhih^27oowpa  Mabiafa    .        .  10  Bom.*  19^ 


1 


(    8005    ) 


DIQEST  OF  CASES. 


(    8006    ) 


BIGHT  OF  SUlT-coHtinued. 

42.  KING  OF  OUDH,  SUIT  AGAINST. 


246. 


Suit  against  K  ing  of  Oudh 


beiore  Act  XIII  of  lQe8— Consent  of  Qovetnor 
General.  — A  suit  against  the  King  of  Ondh,  coiii- 
meuced  without  the  consent  of  the  Governor  General 
in  Conncil  was  held  to  be  null  and  void,  even  though 
it  had  beeu  instituted  and  judgment  had  been  given, 
before  the  pasting  of  Act  XII  of  186s      Buoch 

ElBKB    V.    KlKO   OF   OCDH  .  11  W.  R.,  116 

43.  LANDLORD  A^^'D  TENANT,  SUITS 
CONCERNING. 


246. 


Suit  for  use  and  ocoupa- 


tion — Suit  htf  Seceiier — Suit  to  recover  money 
payahle  undtr  agreement,  —  A  suit  was  brought  by  the 
plaintiff  and  Receiver  of  the  Tanjore  Estate  to 
recover  from  the  first  defendant,  a  farmer,  a  sum  of 
money  alleged  to  be  rent  due  to  the  Tanjore  Estate 
under  a  written  agreement  executed  in  August  1866 
by  the  first  defendant  to  the  second  defendant,  who 
then  claimed  to  be  owner  of  the  estate.  The  ^udge 
of  the  Court  of  Small  Causes  considered  that  the 
subject-matter  of  the  plaint  did  not  constitute  a 
cause  of  action  to  the  plaintiff,  and  dismissed  the 
plaint,  subject  to  the  opinii)n  of  the  High  Court. 
Meld  that  the  suit  was  maintainable  by  the  Receiver 
to  recover  the  fair  rent  payable  for  the  use  and  occu- 
pation of  the  land  under  the  muchalka,  which  was 
good  evidence  of  what  was  the  fair  amount  of  rent. 
The  second  defendant,  having  been  held  to  possess  no 
title  to  the  property,  could  not  afterwards  maintain 
an  action  for  the  non-payment  of  the  rent  of  a  por- 
tion of  such  property,  due  according  to  the  terras  of 
the  muchalka.  Held  also  that  the  right  of  suit  did 
not  extend  to  recover  any  tlung  as  interest  on  the  rent 
due.    MoBBis  r.  MninneA^i  Pillai 

[6  Mad.,  dad 

See  MoBBis  r.  Sambamubthi  Rayab 

[6  Mad.,  122 


247. 


Suit  to  recover  arrears  of 


rent  paid  to  Qovernment  under  certificate 
— Money  payable  to  zamindar, — At  the  time  when  a 
zamindari  came  under  the  khas  managi-ment  of  a 
settlement  officer,  arrears  of  rent  were  due  by  the 
plaintiff  to  the  zamindar.  The  settlement  officer 
issued  a  certificate  against  the  plaintiff,  under  b.  19 
of  Bengal  Act  VII  of  iHejH,  requiring  him  to  pay 
these  arrears.  The  plaintiff  at  first  objected,  but 
subsequently  withdrew  his  objection  and  paid  a 
portion  of  the  money  into  Court,  and  presented  a 
petition  stating  that  the  amount  paid  in  was  partly 
dne  to  the  Government,  and  asking  that  his  property 
might  be  released  from  attachment.  On  payment  of 
tho  balance  claimed  under  the  certificate  and  costs, 
the  certificate  was  discharged.  Held  that  a  suit  to 
recover  the  amount  paid  to  (lovemment,  brought  on 
the  ground  that  thi^  amount  was  really  payable  to 
the  zamindar,  would  not  lie.  Quare — Whether  such 
a  suit  would  lie  if  the  plaintiff  were  compelled  to  pay 
again  to  the  zamindar.  Be  pin  Bbhabi  Sikoh  v. 
GoTBBNUEirr  I.  Ij.  R.y  6  Calc,  825 


248. Suit  as  to  validity  of  rent- 
free  grant -' Suit  for  arreare  of  rent— Suit  for 


RIOHT  OF  STTn^—ooniinued, 

-43.  LANDLORD  AND  TENANT.  SUITS 
CONCSRNING-coii^ifi«0<^. 

assestment, — ^A  suit  for  "arrears  of  rent"  -is  not 
maintainable  in  order  to  raiie  the  question  as  to  the 
validity  of  an  alleged  rent-free  grant.  The  question 
should  be  raised  by  a  suit  to  assess  the  holding. 
Hubeb  Chttnd  i;.  Bbij  Kohab  Sinoh 

[1  Agra,  Be  v.,  85 


249. 


Suit  for  excess  payment— 


Omission  to  make  deductions  from  rent, — Where  a 
person  has  a  right  to  make  deductions  of  rent  payable 
to  the  surburakar  under  liis  kabuliat  on  account  of 
rent  due  from  rayats  or  others,  and  pays  his  full  rent 
without  miking  any  deduction,  his  not  doing  so  gives 
him  no  right  of  action  against  the  zamindar  or  his 
representatives.  Chtjkdeb  Sbbkub  Roy  r.  Gholav 
Shubbeef  alias  Loopan  Mrbaii 

[1  Ind.  Jur.,  KT.  S.,  146 

250.  Suit  for  excess  payment  of 

v&nt— Receipt  by  one  landlord  of  rents  that  ought 
to  have  been  paid  to  another,  -Where  a  landlord 
receives  rents  which  exceed  the  r.-nt8  properly  pay- 
able to  himself,  the  party  to  whom  the  excess  is  pay- 
able is  entitlt^d  to  recover  it  directly  fiom  him  by  a 
civil  suit,  and  need  not  sue  the  tenants  who  made  the 
payment.  GooBOO  Chubk  Nag  o.  Gobinb  CHaw- 
DBB  Gooho  .    24  W.  IL,  852 


26L 


Suit  for  rents  collected  by 


unauthorised  person  without  titl^—Cause  of 
action, — Where  A  without  title  has  collected  rents 
due  to  B,  B  may  sue  A  for  the  recovery  from  him 
of  the  rents  so  received.  Rau  Chubn  Banebjbb  v, 
MuDDUN  Mo  a  UN  Tewabbb 

[Alarsh.,  269 :  2  Hay,  198 

252.  —  Suit  complaining  thnt  de- 
fendants have  dissuaded  tenants  from  pay- 
ing rent — Cause  of  action,— It  is  not  an  actionable 
wrong  to  dissuade  a  tenant  from  paying  his  rents  to 
his  landlord,  who  can  recover  them  by  law.  Dal- 
OLEIBH  r.  Jeebun  Mahto  alias  J  HAW  Mahto 

[25  W.  B.,  280 

258.  Suit  to  enforce  acceptance 

of  "pottlBkh.— Jurisdiction  of  Civil  Courts. — A  re- 
gular suit  in  the  Civil  Courts  to  enforce  the  accept- 
ance of  a  pottah  is  msintaiuable.  Kabih  v.  Mthait- 
MAD  Kadab  .        .    L  li.  B.,  2  Mad.,  89 


254. 


Suit  by  lessor  against  per- 


son injuring  land  leased— 5«t7  for  damages, — 
A  lessor  may  sue  a  third  party  for  damages  for  injury 
sustained  by  reason  of  excavations  made  by  such 
party  on  lands  leased  out  by  the  plaintiff  to  a  lessee. 
Dhbbbmoxbt  Dosseb  v.  (bopt 

[8  W.  B.,  S.  C.  C.  Kef.,  20 

255. Bemedy  of  tenant  ag- 
grieved by  notice  of  attachment -Jlf^(7ra« 
Bent  Recovery  Act  rill  o/ 1865,  ss.  39,  40,  78— 
Civil  Frocedure  Code,  s,  11.-- A  tenant,  having  re- 
ceived a  notice  of  attachment  under  s.  89  of  the  Rent 
Recovery  Act,  sued  in  a  District  Munsif 's  Court  to  have 
the  notice  cancelled,  no  specific  damage  being  alleged. 
Meld  that  the  suit  did  not  lie.  Mahomed  v, 
LAK8HHIPATI        .        •    I.  Ii.  XL,  10  Mad.,  868 


(     8003     ) 


DIGEST  OF  CASES" 


(    8004     ) 


BIGHT  OP  SJJVr— continued** 

88.  INTEREST,  SUITS  YOR— concluded . 

237. Suit  for  interest  on  money 

for  period  defendant  obstructed  the  plain- 
tiffin  his  attempts  to  obtain  it.— Plaintiffs,  in 
execution  of  a  decree  against  A,  attached  certain 
money  deposited  in  the  CoUectorate  to  which  A  was 
entitled,  "hut  were  opposed  by  B,  alleging  that  A  'b 
rights  in  the  money  had  been  transferred  to  him. 
The  plaintiffs  finally  succeeded  in  obtaining  the 
money,  and  then  sued  B  for  interest  upon  it  during 
the  time  he  prevented  them  from  obtaining  it.  Held 
the  suit  was  maintainable  and  the  plaintiff  was  en- 
titled to  recover.  •Pabbijtty  Chttbn  Soob  r.  Pbo- 

MOTHONATH  Ghosb  .     W.  R.,  1864, 174 


238. 


S9.  INTESTACY. 


Suit  by  one  executor  de 


son  tort  agRinst  another — Letters  of  adminit- 
tration— Succession  Act  (X  of  1865J,  »s,  190  and 
266 ^Administration  suit, — D,  a  Farsi,  died  intes- 
tate in  1877»  leaving  him  surviving  a  widow,  three 
daughters,  and  tuo  sons,  A  and  F,    On  D'g  death, 
his  sons,  without  taking  out  administration,  assumed 
the  management  of  the  estate,  and  each  received 
sums  of  money  on  account  of  it.    The  widow  and 
daughters  of  the  deceased  obtained  letters  of  ad- 
ministration, but  limited  to  the  extent  of  their  in- 
terests in   the   estate.     In  18S8  A  brought  a  suit 
agcdnst  his  brother  J^  and  the  other  members  of  the 
family  to  recover  out  of  the  estate  a  certain  sum  of 
money  advanced  by   him   to   X>.     Held  that,  the 
estate   being  unrepresented,  the  suit  could  not  be 
maintained  (s.  190  of  Act  X  of  1866).     The  letters 
of  administration  issued  to  the  widow  and  daughters 
of  the  deceased,  being  limited  only  to  the  extent  of 
their  shares  in  the  estate,  were  not  letters  of  adminis- 
tration such  as  are  meant  by  ^  190  of  the  Indian 
Succession  Act  (X  of   1865).     Held  also  that  the 
only  course  open  to  the  plaintiff  was  to  take  proceed- 
ings for  the  appointment  of  an  administrator  of  the 
estate  who  would  either  administer  it  by  the  pay- 
ment of  the  debts  and  the  distribution  of  the  surplus 
(if  any)  amongst  the  heirs,  after  taking  an  account 
of  all  property  already  received  out  of  it  by  the 
creditors  pr  heirs,  or  who  could  be  compelled  to  do  so 
by  an  administration  suit.     Fbamji  Dobabji  Ghab- 
WALA  r.  Adabji  Dobabji  Ghaswala 

[I.  li.  R.,  18  Bom.,  337 


289. 


•    40.  JOINT  RIGHT. 


Suit  by  one  of  several  heirs 


against  creditor  for  share  of  debt  -  Con/rac^ 
—Joint  obligation— Act  SXVII  of  1860— Con- 
tract Act,  ss.  42,  45.~Held  by  the  Full  Bench 
(Mahmood,  J,,  dissenting)  that  when,  upon  the  death 
of  the  obligee  of  a  money-bond,  the  right  to  realize 
the  money  has  devolved  in  speciHc  shares  upon  his 
heirs,  each  of  such  heirs  cannot  maintain  a  separate 
suit  for  recovery  of  his  share  of  the  money  due  on 
the  bond.    EAia>HiTA  Lal  r.  Cfahdab 

[1. 1,.  H.,  7  All.,  813 


BIGHT  OF  SUIT— continued. 
41.  JUDICIAL  OFFICERS,  SUITS  AGAINST. 


240. 


8uit  against  GoTemxnent 


for  acts  of  Magistrate. — A  suit  did  not  He  against 
Oovernmcnt  for  the  proceedings  of  a  Magistrate 
under  Ch.  XX  of  the  Criminal  Procedure  Code,  1861. 
Bagaisukeb  Dtal  r.  Goybrhubnt     .  2  A^^a,  81 


241. 


Suit  to  haxe  land  declared 


private  property— Crtfntna/  Procedure  Cede, 
1861,  ss.  808,  811 -Order  of  Magistrate  declaring 
land  to  be  public, — The  concluding  clause  of  a.  311 
of  the  Code  of  Criminal  Procedure,  though  it  pre- 
vents the  Civil  Courts  from  entertaining  a  suit  to 
restrain  a  Magistrate  from  carrying  out  an  order 
made  under  s.  HOB,  or  a  suit  for  damages  against  the 
Magistrate  or  any  other  person  in  cairying  out  such' 
order  in  the  manner  provided  by  law,  does  not  bar  a 
person  against  whom  such  an  order  has  been  carried 
into  effect  from  instituting  a  £uit  to  prove  that  land 
declared  by  thie  Magistrate  to  be  public  is  his  private 
property.    Laui  Ushbda  r.  JowbaDowba 

[8  Bom.»  A«  C,  84 


242. 


Suit    against   Judge   for 


maliciously  issuing  illegal  order— JPai»^  of 
jurisdiction — Knowledge  of  want  of  jurisdiction, — 
A  plaint  against  a  Judge  averring  that  the  Judge, 
knowingly  and  nialiciously.  issued  an  illegal  order  to 
the  plaintiff's  injury,  does  not  disclose  a  sufficient 
cfcnse  of  action  against  the  Judge.  It  must  not  only 
aver  that  the  Judge  had  no  jurisdiction,  bat  also 
that  he  had  no  reasonable  and  probable  cause  for 
suppoiine  that  he  had  jurisdiction.  Pbahlas 
Mahabudba  v.  Watt  .  .10  Bom.,  846 


248. 


Suit  against  Collector  for 


illegal  proceedings— -&»/ry  of  name  in  Colhc* 
tor^s  bocks — Improper  action  of  Collector, — The 
mere  entry  of  the  name  o^  one  parcener  in  immove* 
able  property  in  the  Collector's  books  as  the  occupant 
oro^^ner  is  not  sufficient  ground  for  an  action  by  a 
CO- parcener  against  the  ('olleetor,  inasmuch  as  the 
Collector's  books  are  kept  for  purposes  of  revenue, 
and  not  for  purposes  of  title.  Biit  if  the  Collector 
improperly  enjoin  the  plaintiff  from  taking,  or  other 
parties  from  paying,  to  the  plaintiff  his  share  of  the 
rents  or  profits,  an  action  may  be  maintained  against 

the  Collector.      COIKECTOB  op  POOXA  r.  BHATA!ntAT 

BALS.BISBNA         .  .10  BonL.,  182 


244. 


—  Snfrfi   of  name 


in  Collector's  boohs -Bom,  Beg.  XVI  of  19S7, 
*.  i9.— Although  the  entry  by  a  Collector  of  a  parti- 
cular person's  name  as  "  occupant  **  affords,  however 
mistaken,  no  gronnd  for  an  action  against  the  Collec- 
tor, yet  where  there  is  an  apparent  and  reasonable 
ground  for  apprehending  legal  injary'  from  ths 
Collector's  proceedings,  —as  when  the  Collector  afBrms 
one  person's  title  to  the  exclusion  of  another  by 
entering  his  name  in  the  register  of  **watans" 
(compiled  under  Regulation  XVI  of  1827,  s.  19),  or 
where  damage  to  a  person's  right  is  likely  to  arise 
from  the  Collector's  act,— it  is  not  improper  to  join 
the  Collector  as  a  party  to  a  suit.  SAiroAPA  Maxapa 
r.  Bhim/560wi>a  Mabiafa    .        .  10  Bom^  194 


(    8005    ) 


DIQEST  OF  CASES. 


(    8006    ) 


BIQHT  OF  SUIT— continued. 

42.  KIKG  OF  OUDH,  SUIT  AGAINST. 


245. 


Suit  against  K  ing  of  Oudh 


betore  Act  XIII  of  1868— Consent  of  Governor 
General.  — A.  suit  against  the  King  of  Oudh.  com- 
menced witboui  the  consent  of  the  Guvernor  General 
in  Conncil  was  held  to  be  null  and  void,  even  though 
it  had  been  instituted  and  judgment  had  been  given, 
before  the  passing  of  Act  XII  of  18BH  Bkocm 
EiBisB  V.  Kino  of  Oui>h      .         .IIW.  B.,  116 

43.  LANDLORD  AND  TENANT,  SUITS 
CONCEBNING. 


246. 


Suit  for  use  and  occupa- 


tion— Suit  ly  Beceirer — Suit  to  recover  money 
payahle  undfv  affreemeni,-~A  suit  was  brought  by  the 
plaintiff  and  Beceivcr  of  the  Tanjore  Estate  to 
recover  from  the  first  defendant,  a  farmer,  a  sum  of 
money  alleged  to  be  rent  due  to  the  Tanjore  Estate 
under  a  written  agreement  executed  in  August  1866 
by  the  first  defendai^t  to  the  second  defendant,  who 
then  claimed  to  be  owner  of  the  estate.  The  ^udge 
of  the  Court  of  Small  Causes  conndcred  that  the 
subject-matter  of  the  plaint  did  not  constitute  a 
cause  of  action  to  the  plaintiff,  and  dismissed  the 
plaint,  subject  to  the  opinirjn  of  the  High  Court. 
Meid  that  the  suit  was  maintainable  by  the  Beceiver 
to  recover  the  fair  rent  payable  for  the  use  and  occu- 
pation of  the  land  under  the  muchalka,  which  was 
good  evidence  of  what  was  the  fair  amount  of  reut. 
The  second  defendant,  having  been  held  to  possess  no 
title  to  the  property,  could  not  afterwards  maintain 
an  action  for  the  non-payment  of  the  rent  of  a  por- 
tion of  such  property,  due  according  to  the  terms  of 
the  muchalka.  Held  also  that  the  right  of  suit  did 
not  extend  to  recover  any  tlung  as  interest  on  the  reut 
due.    MoBBis  r.  Muthusa^i  Pillai 

[6  Mad.,  8a3 

See  MoBBis  t*.  Sambahubthi  Batab 

[6  Mad.,  122 


247. 


Suit  to  recover  arrears  of 


rent  paid  to  Qovernment  under  certificate 
— Money  payable  to  zamindar, — At  the  time  when  a 
zamindari  came  under  the  khas  management  of  a 
settlement  officer,  arrears  of  rent  were  due  by  the 
pltiintifl  to  the  zamindar.  The  settlement  officer 
issued  a  certificate  against  the  plaintiff,  under  s.  19 
of  Bengal  Act  YII  of  186K,  requiring  him  to  pay 
these  arrears.  The  plaintiff  at  first  objected,  but 
subsequently  withdrew  his  objection  and  paid  a 
portion  of  the  money  into  Court,  and  presented  a 
petition  stating  that  the  amount  paid  in  was  partly 
due  to  the  Government,  and  asking  that  his  property 
might  be  released  from  attachment.  On  payment  of 
the  balance  claimed  under  the  certificate  and  costs, 
the  certificate  was  discharged.  Held  that  a  suit  to 
recover  the  amount  paid  to  (lovemment,  brought  on 
the  ground  that  that  amount  was  really  payable  to 
the  zamindar,  would  not  lie.  Quare — li\^ether  such 
a  suit  would  lie  if  the  plaintiff  were  compelled  to  pay 
again  to  the  zamindar.  Bbpik  Bbhabi  Sinoh  o. 
GoTBKNUBirr  .       I.  Ij.  R.,  6  Calc,  825 


248. 


Suit  as  to  validity  of  rent- 


RIOHT  OP  8TSTV—coniinued. 

-43.  LANDLOBD  AND  TENANT,  SUITS 
CONCEBNING-con/ifwijrf. 

assessment. — A  suit  for  "arrears  of  rent"  -is  not 
maintainable  in  order  to  rai^e  the  question  a<t  to  the 
validity  of  an  alleged  rent-free  grant.  The  question 
should  be  raised  by  a  suit  to  assess  the  holding. 
HuBEB  Cbvitd  V,  Ubij  Eouab  Singh 

[1  Agra,  Bev.,  85 


249. 


Suit  for  excess  payment- 


free  grant  -  Suit  for  arrears  of  rent — Suit  for 


Omission  to  make  deductions  from  rent, — Where  a 
person  has  a  right  to  make  deductioas  of  rent  payable 
to  the  surburakar  under  his  kabuliat  on  account  of 
rent  duo  from  rayats  or  others,  and  pays  his  full  rent 
without  m<iking  any  deduction,  his  not  doing  so  gives 
him  no  right  of  action  against  the  zamindar  or  his 
representatives.  Chtjkdeb  Sbbkub  Boy  v.  Gh0£AV 
Shubbbbb  alias  Loopan  Mrbah 

[1  Ind.  Jur.,  KT.  S.,  146 

250. Suit  for  excess  payment  of 

rent — Receipt  by  one  landlord  of  rents  that  ought 
to  have  been  paid  to  another.  -Where  a  landlord 
receives  rents  which  exceed  the  ri  nts  properly  pay- 
able to  himself,  the  party  to  whom  the  excess  is  pay- 
able is  cntitUd  to  recover  it  directly  from  hini  by  a 
civil  suit,  and  need  not  sue  the  tenants  who  made  the 
payment.  Gooboo  Chubn  Nag  o.  Gobinb  Cnaw- 
DBB  GooHO  .    24  W.  IL,  852 


251. 


—  Suit  for  rents  collected  by 


unauthorised  person  '^thout  title  —Cause  of 
action. — Where  A  without  title  has  collected  rents 
due  to  B,  B  may  sue  A  for  the  recovery  from  him 
of  the  rents  so  received  Bau  Chubb  Banebjbb  v. 
MuDDUN  MonuN  Tewabbb 

[Marsh.,  268 :  2  Hay,  198 

252.  --■ Suit  complaining  thrtt  de- 
fendants have  dissuaded  tenants  from  pay- 
ing rent — Cause  of  action,— \t  is  not  an  actionable 
wrong  to  dissuade  a  tenant  from  paying  his  rents  to 
his  landlord,  who  can  recover  them  by  law.  Dal- 
OLBI8H  r.  Jebbun  Mahto  alias  Jhaw  Mahto 

[25  W.  R.,  230 

253.  -  Suit  to  enforce  acceptance 
of  ^OtMi— Jurisdiction  of  Civil  Courts.— A  re- 
gular suit  in  the  Civil  Courts  to  enforce  the  accept- 
ance  of  a  pottah  is  msintainable.  K  abih  v,  MrHAtf- 
MAD  Kadab  .        .    L  li.  R.,  2  Mad.,  89 


254. 


Suit  by  lessor  against  per- 


son injuring  land  leased  — iS«t^ /or  damages. — 
A  lessor  may  sue  a  third  party  for  damages  for  injury 
sustained  by  reason  of  excavations  made  by  such 
party  on  lands  leased  out  by  the  plaintiff  to  a  lessee. 

DHBBBM02fBY  DOSSBB  V.  (BOFT 

[3  W.  R.,  S.  O.  O.  Ref.,  20 

255. Remedy  of  tenant  ag- 
grieved by  notice  of  attachment  — Jlf/?rfra# 
Rent  Recovery  Act  Fill  of  1865,  ss.  39,  40,  78— 
Civil  IWoeedure  Code,  s.  11.— A  tenant,  having  re- 
ceived a  notice  of  attachment  under  s.  89  of  the  Bent 
Becovery  Act,  sued  in  a  District  Munsif's  Court  to  have 
the  notice  cancelled^  no  specific  damage  being  alleged. 
Meld  that  the  suit  did  not  lie.  Mahovbd  v. 
LAK8HMIFATI        .        .    I.  Ii.  R.,  10  Mad.,  368 
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41$.  LAVDLOBD  ilKD  TEVAKT,  SUITS 
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Boil  to  ctotermina  which  of 
two  elfllnuuite  of  rent  is  landlord->Ctr<7  Pro- 
«Afifr#  CW«  CAet  XI F  of  1882J,  s.  23.— A  taunt 
1m»  no  rlgU  to  bring  »  iuil  to  bftTe  it  d^teraiuied 
vbieb  of  t«ro  MeodBnU,  both  of  wbom  claimed  reat 
from  bfaB#  ii  bU  Un^Hord  Kan^ASH  CHumBA 
I>irTT  9»  Oouni.  Ckuvdbb  Podpab 

[2  a  W.  V^  61 

44*  LOSS  OF  SERVICE. 

257,  -  flnit  by  Hindu  fi^ther  for 

oompentation  for  thelo00  of  his  daughter's 
services  in  consequence  of  her  abduction— 
Compensation  for  eogu  of  vroteoutiom, — A  Hinda 
med  for  eompeniAtion  for  the  Iom  of  hU  daughter's 
^Mrvicet  in  coDtpquence  of  her  abduction  bj^  the 
d^endant,  and  for  coftt  incurred  by  him  in  proeecut- 
fog  the  d^ffendant  cr imioally  for  inch  abduction, 
for  Which  ho  wae  convicted.  I  he  daughter  wac  a 
married  woman*  who  had  been  deserted  bj  her  hus- 
band, and  at  the  time  of  her  abduction  was  living 
with  the  plaintiff,  her  father.  Reld  by  Stvabt,  C.J., 
that  the  suit  by  the  father  for  compensation  for  the 
loss  of  his  daughter's  services  in  conseqnence  of  her 
abduction  was  under  the  circumstances  maintainable, 
and  that  the  plaintiff  wss  entitled  to  recover  the  costs 
of  the  criminal  prosecution.  Held  by  Oldvibld,  J., 
that  a  suit  by  a  Hindu  father  for  the  loss  of  his 
daughter's  services  in  consequence  of  her  abduction 
is  not  maintainable.    Bam  Lal  v.  Tula  Bah 

[I.  Ii.  XL,  4  AU.,  87 

46.  MAINTENANCE. 

268.  SttitbyMahomedan 

woman  sgalnat  Hindu  for  maintenance  of 
her  illegitimate  child.— Where  a  suit  was  brought 
against  a  Hindu  by  a  woman  who  was  a  Mahomedan 
and  the  wife  of  a  Mahomedan,  for  maintenance  of 
her  illegitimate  child,  of  which  she  alleged  the  de- 
fondant  to  be  the  father^  it  was  held  that  such  a  suit 
would  not  lie.  Addoxto  Cbuvdbb  Dabs  v>,  Woojak 
BxBuxB        ....       4  O.  Ii.  R,  164 

46.  MESNE  PBOFITS. 

260. Suit    for  mesne  profits.— 

The  party  in  possession  is  the  only  person  legally 
com  peteut  to  sue  for  mesne  profits.    Khbttbb  MomB 

DOSIBB  V.  QoPBBMOUUir  BOT 

[1  Ind.  Jur.,  O.  a,  83 
1  Hay.  178. 


260. 


U%g\i  to  reeeivo 


mesas  projlig,  Tramtferahilitjf  q/~ iS«t7  h^  as- 
*Vase— rrasV*''  ^fl^roportf  Act,  «.  /.— Tho  right 
to  recover  mesns  pnflts»  which  are  in  the  nature  of 
damages,  is  not  transferable.  Dttboa  Cbukdbb  Bot 
t.  KOILAI  CUVHDKB  BoT  2  C.  W.  IT.,  43 

261. Sniifor  m§»n€ 

/rq/llt  in  r^sp^ei  ^  r»>*l  to  tmm  tf  worship.^ A 
suit  for  wadlat  in  respect  of  profits  derived  fhxn  a 


OF  SUIT- 
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torn  of  wonlnp  whidi  aie  in 

and  Tofamtary  is  not  maintainable.    £i ^^- 

kerjee  r.  Iskam  Ckmmder  Mooketyee,  10  wTr^  iSz] 
followed.     Kashi    Chavdka     Chvckkbbuttt    c. 

KOILABH  CHABIttA  BaBDCPAUHTA 

[I.  Ii.  B^  26  Calc^  886 
8C.W.V^a79 


47.  MI6BEPEESENTATION. 


Suit  for  lose  by  misrepre- 


sentation —  Bond  Jids  eommnnication.  —  H  her« 
defendants  were  asked  to  obtain  information  from  a 
railway  company  as  to  the  probable  cost  of  carriage  of 
ooal,  whicti  they  were  about  to  sell  to  {^intiff,  and 
they  did  so,  communicatiDg  in  good  faith  to  plaintiff 
the  result,  no  right  of  suit  could  arise  agunst  def  en- 
dants>  although  plaintiff  was  ultimately  compelled  to 
pay  to  the  railway  company  a  much  larger  sum  than 
defendant  had  represented.  Hbkoal  CoAt.  Covpaitt 
r.  EtGiH  CorroM  Compant  .    2  IT.  W.,  13 

268. —  Snit  against  an 

attesting  witness  to  a  secnritg 'bond  for  appearance 
of  an  insolvent  jndgment'debtor.—The  plaintiff  held 
a  money- decree  against  M,  who  was  arrested  in  exe- 
cution of  it.  ^  un  being  brought  to  the  Court,  bow* 
ever,  M  applied  for  his  discharge  as  an  insolvent  under 
s.  278  of  the  Civil  ^Procedure  Code  (Act  VIII  of 
1850).  He  was  released  on  the  security  of  G,  who 
executed  a  bond  for  the  appearance  of  J£  at  the 
inquiry  into  his  insolvency.  The  defendant  .attested 
the  bond,  and  wrote  in  the  attestation  that  O  was  a 
solvent  person.  In  consequence  of  the  non-appear- 
ance of  M,  the  plaintiff  sought  to  execute  his  decree 
agunst  the  surety,  G,  who  on  his  arrest  also  applied 
for  his  discharge  on  the  ground  of  his  insolvency,  and 
was  dischsrged  after  inquiry.  Ihe  plaintiff  there- 
upon sued  the  defendant  for  the  amount  of  his  decree 
and  cost  of  execution,  on  the  ground  of  his  representa- 
tion in  the  attestation  that  G  was  insolvent  1  he  Sub- 
ordinate Judge  rejected,  but  the  District  Judge  on 
appeal  allowed,  the  pUintiff's  claim.  Held  by  the 
High  Court,  on  second  appeal,  that  the  plaintiff  had 
no  cause  of  action  against  the  defendant,  whether  the 
suit  was  considered  as  brought  upon  a  covenant  or 
misrepresentation,  as  the  defendant  was  neither  a  co> 
obligor  in  the  security-bond  of  G  nor  did  he  make 
any  promise  in  the  attestation  of  it  to  cmn^iensate 
the  plaintiff  for  the  non-appearanoc  of  M  nor  any 
representation  to  the  plaintiff.  Q«<rr«  — ^'better 
the  nazir  was  liable  to  the  plaintiff  for  negligence 
in  not  taking  a  proper  surety?  Nago  M  ah  adit 
r.  N  »batak  liAMCHAKDBA  I.  Ii.  B.,  4  Bom.»  485 


264. 


Loan  obtained  bg 


dian  as  sueh^Liabilitg  for  swek  loan—Warrmnig 
bg  guardian  of  amikoritg  to  borrow  MUf^ 
presentation  on  poini  qf  laf^—Coniraet  Act  (IX 
of  te72J,  «.  f^—Gnardias^'e  limkiHtg-^B^neieh 
of  warranig— Principal  and  agenL—VUka^ft^ 
having  lent  a  sum  of  money  to  one  M  aa  gnardka 
of  her  minor  son,  hrooght  a  suit  agunst  Ibe 
minor,  repreaented  by  bis  guardian,  to  recover  it.    In 
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DIGEST  OF  CAS£8. 
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BIGHT  OT  BXSlT—coniinMed. 

4f7.  MISBEPBSSEKTATION^tfofMZtKftfil. 

that  Boit  a  consent  decree  was  passed,  which  directed 
the  amount  dae  to  him  to  be  recoveftd  out  of  the 
minor's  estata  On  the  minor's  coming  of  age,  he  got 
the  consent  decree  set  aside,  and  the  plaintiff  bad 
to  refund  the  snm  which  he  had  recovered  under  it. 
Thereupon  the  plaintiif  sued  R  to  recover  the  amount 
as  damages  for  breach  of  warranty,  alleging  that  she 
had  represented  to  him  that  she  had  authority  to 
incur  the  debt  on  behalf  of  the  minor  and  to  bind 
his  estate,  whereas  she  had  really  no  such  authority. 
Held  that  the  plaintiff  could  not  recover,  there  having 
been  no  such  misrepresentation  as  would  support  an 
action  for  a  breach  of  warranty.  Assuming  that 
there  was  a  representation,  the  only  possible  represent- 
ation, if  the  case  be  treated  as  coming  within  s.  285 
of  the  Contract  Act.  was  that  the  defendant  repre- 
sented that  she  was  the  agent  of  her  son.  But  as  the 
plaintiff  knew  that  the  son  was  an  infant,  he  must 
have  been  aware  that  any  representation  that  defen* 
dant  was  ter  infant  son's  duly  authorized  agent  was 
incorrect,  for  an  infant  cannot  appdnt  an  agent,  and 
consequently  no  warranty,  such  as  would  support 
a  suit,  c<  uld  arise  out  of  such  a  representation.  Even 
if  it  were  conceded  that  there  was  a  representation 
by  i(  as  to  her  power  to  bind  the  minor's 
estate,  it  was  one  on  a  point  of  law,  and,  as  such, 
it  was  incapable  of  supporting  the  suit.  Beattie  v. 
JShur^t  7  L.  R.,  Ch,,  777,  followed.  AlAiriBHiJ 
Pbsmabhu  «.  Bai  Bupauba 

[L  Ij.  B.,  24  Bom.,  166 

48.  M017EY  ADVANCED  TO  GUABDIAN  FOB 

MINOB. 


266. 


Advance  by  plaintiff  for 


costs  of  minor  defeudemis  — Contract  Act  (IX 
of  l^^)y «.  68.  70— Ct>t7  Procedure  CodefAet  XI V 
oflSaij,  9.  220—PracUce^Co*t9  of  ffuardiam  ad 
Utem — Right  to  recowr  amount  advanced,—  Plaintiff, 
having  in  a  prior  suit  sued  the  defendants,  who  were 
minors,  and  theii^  father  for  specific  performance  was 
ordered  hy  the  Court  to  advance  money  to  the  guardian 
ad  litem  ot  the  minors  (who  was  appointed  by  the 
Court),  to  enable  him  to  conduct  their  defence. 
Plaintiff  succeeded,  but  the  C  onrt  refused  to  provide, 
in  its  decree,  for  the  repa>mint  to  plaintiff  of  the 
amount  to  advanced.  On  the  plaintiff  bringing  this 
suit  to  recov«r  that  amount,—  Betd  per  Subbahavia, 
Attab,  J.  (1)  that  the  k  ourt  in  wliich  the  prior  suit 
had  been  bro  >^ht  had  power  neither  to  direct  the 
plaintiff  to  make  the  advances  to  the  guardian, 
as  had  been  done,  nor  to  award  the  amount  so  paid  as 
costs  in  the  cause.  The  present  ^uit  therefore  was  not 
unsustainable  for  the  reanon  that  the  subject-matter 
of  it  was  one  for  the  Ccurt  to  have  dealt  with  in  the 
previous  suit ;  (2)  that  the  circumstances  of  the  case 
were  not  such  as  to  render  the  amount  recoverable 
under  s.  70  of  the  Contract  Act,  inasmuch  as  the 
defendants  could  not  be  said  to  have  enjoyed  the 
benefit  of  the  expenditure;  (8)  that  payments  or 
charges  connected  with  Irgu  expenses  in  which 
infants,are  concerned  may,  in  certain  circumstances^ 
come  under  the  head  of  necessaries  within  the  mean* 
ing  of  8.  68  of  the  Contract  Act.    Disbursements 
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4&  HONEY  ADVANCED  TO  OUABDIAN  FOB 

M^OlBi'-eonelMded, 

properly  made  in  defence  of  the  suit  by  the  guardian 
ad  titem  out  of  the  plaintiff's  advances  might  be 
allowably  if  it  be  alleged  and  proved  that  there 
were  reasonable  grounds  for  the  de-fence  put  forward, 
though  it  proved  unsuccessful.  But  that  this  ground 
could  not  now  be  relied  upon  on  second  appeal»  inas- 
much as  it  had  not  been  put  forward  in  the  Court 
below,  when  an  issue  relating  to  it  could  have  been 
framed.  Per  Datibb,  J„  that  a  matter  of  this 
nature  can  and  should  be  settled  in  the  suit  in  which 
it  arises,  and  that,  where  a  plaintifl  is  successful,  a 
supplementary  issue  should  be  framed  and  tried  as  to 
the  amount  due  to  him  on  account  of  advances  made 
by  him  to  the  guardian  ad  litem  for  conducting  the 
defence  and  a  decree  passed  in  his  favour  for  the 
total  amount  of  costs  fend  to  have  been  properly 
incurred  in  the  case  by  the  guardian  out  of  such 
advances.  Vbbxata  Vijata  Gopalabajtt  «. 
TiMiiAYTA  VASTViiV  I.  Ii.  B.,  22  SCsd.,  814 

49.  MONET  HAD  AND  BECEIYED. 

266. Suit  for  pay  received  and 

not  given— Jftfrfiw  Police  Act  (XXI V  of  1859) 
J.09.— The  plaintiff,  a  head  constable  of  police, 
sued  the  defendant,  an  insprctor  of  police, 
fcHT  money  had  and  rectfived  to  the  plaintiff^s  ose. 
I1ie  defendant  had  r»'ceived  the  pay  of  the  plaintiff, 
but  failed  to  give  it  to  the  plaintiff.  Held  that  the 
right  of  suit  was  not  taken  away  by  s.  58  of  Act 
XXIV  of  1859  (Madras  Police  Act)  and  that  the 
plaintiff  was  entitled  to  recover  the  amount  sued  for. 

OlTBDAK  YbXTXATABAMX  «.  CHUfVAM  FUBITSBOTTAXA 

[6  Mad.,  466 


267. 


60.  HONEY  LENT. 


Insufficiently   stamped 


document — Suit  on  katehilta  for  money  lent — 
Eviaenee  Aet^  #.  91  -  Whether  a  euit  maintainable 
if  hrought  upon  an  ineuffieiently  etamped  doeur 
mentf  vhere  the  defendant  admitted  the  loan. — In 
a  suit  brought  in  the  Court  of  Small  Causes  on  a 
hatchitta  bearirg  a  stamp  of  one  anna,  the  defen* 
dant  admitted  the  loan,  but  pleaded  payment.  The 
Judge,  coming  to  the  conclusion  that  the  document 
sued  upon  was  a  prcmissory  m;te  and  should  have 
been  stamped  with  a  two-anna  stamp,  refused  to 
admit  it  in  evidence.  He  alco  came  to  the  conclu- 
sion that  the  plaintiff  had  no  cause  of  action  indepen- 
dently of  the  document,  and  dismissed  the  suit. 
Held  that  the  plaintiff  had  a  cause  of  action  inde- 
pendently of  tJie  document.  Held  also  that  an 
implied  contract  to  repay  money  lent  always  arises 
from  the  fact  that  the  money  is  lent,  even  though 
no  express  promise^  either  written  or  verbal,  is  made 
to  repay  it.  Therefore,  in  a  case  where  the  defen* 
dant  admits  the  loan  and  has  not  repaid  it,  the 
plaintiff  may  maintain  an  action  against  him  for 
breach  of  his  implied  premise  or  contract,  entirely 
independent  of  any  security  which  may  have  been 
given  for  the  (advance.    Ahhar  ▼•  Sheikh  Khan, 
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$U,    foHovcd.    Prixaxsa    Katv     8in»A£    v. 
DVAXKA  Hin  Iter      .    I.  li.  &,  S8  CaJe^  861 
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I  62.  MU9ICIPAL  OFPICB  iS),  8UII3  AQAISSt 


—  Salt  for  mon^  paid  befbie 
papil  was  alloired  to  remain  in  QoTenunant 

mebool— Right  of  Qorermm^»t  to  wt^e  rm  e*  amd 
rt§miMtiam»  of  to  admitiirm  to  oehooiM, — ^The  Got* 
cnoMfBi  baa  s  ri^dit  to  B^ke  mica  and  n^lalioiia 
•a  tp  the  tcrau  on  which  pnpiU  ah-iali  be  admitted 
iati^  and  al'oved  ta  moaii*  in,  their  ichodla.  Where 
ii  ia  ii«eeaB«r%',  aeeoriing  to  the  raka.  that  a  aaak  of 
aooej  AaaX  \  be  paid  in  orler  ti  a  popQ  remaining  in 
»  Ck>v«niflMoi  acbooL  and  mch  mm  ia  paid,  and  the 
p«pO  alUnred  to  remain,  a  emit  will  not  lie  to  reeorer 
the  moo^jto  soid.    HiTBSO  Mohux  Oasv  v.  B  >vo- 

•         •         •      11  W,  B^  850 


62.  MUNICIPAL  OVFICRBS,  SUITS 
AOADBT. 


Suit    agaloBt    Manieipal 
CaminiMionevo  to  reooFor  asseasmeiftt  iUe- 


sally  leviisd  under  Mad.  Aet  X  of  1885  — 
Cmmm'^f  aetiom. — ^A  anit  cannot  be  maintained  to 
naover  ■aifmmint  nnlawfolly  levied  bj  Manieipal 
C—immrionera  ander  Madias  Aet  X  of  1S6S,  Bkiica- 
T^tfiATV  BaKiBAMATA.  P.  HoD»o«     .   8  Mad,*  870 

Suit  for  ii^Ty  bj  Muaiei- 


Bl  CommiMioners  aadsr  Act*  XXVI  oi 
BO^JUmediet  girem  btf  Gorermment  rule*, — 
Where  a  party  waa  injared  by  an  order  of  Ifnnidpnl 
Commimioners  nnder  Act  XXYl  of  '850,  iamicd  in 
reelect  of  a  lobject  within  thm  jnriediction,  he  waa 
tJebarrad  from  bringing  a  anit  in  the  Civil  Court  to 
amml  enoh  order,  nntil  he  had  exhanated  th<)  inma- 
dica  afforded  to  him  by  the  mlet  framed  by  Goven^ 
nant  in  aeenrdanee  with  tlie  provisiona  of  the  Act. 
Sakhabaic  Snbidhab  Oadcabi  v.  Chaibmav  or 
van  MimotrAun  or  Kauaav 

[7  Bom„  A.  C,  88 


971. 


Suit  against  tmstees    for 


distress  for  unpaid  rat^^— Aom.  Aett  II 
a/ 1665  amd  IF  of  1^7~Linhi/iig  of  Mmmicipal 
CommtMsiuuerM, — No  anit  can  be  maintained  i^g^inft 
the  Jnatacea  of  the  Peace  of  the  City  of  Bombay  in 
napect  of  an  alleg^nl  wrontrf  ul  digram  for  unpaid 
nUea  levied  by  the  Municipal  Commiidoaer  of  th%t 
city,  either  nndi-r  the  proviiioia  of  Act  II  of  1865 
(Bombay)  or  Act  IVof  1867  (Bombay)  Intnchaauit 
the  Municipal  CommioMoner  himaell  or  the  actual 
tortfaaior  ia  the  proper  defendant.  Sbiyshahkax 
qotzkdbav  c  juaticbs  of  thx  plaol  vob  boxbat 

[5  Boa,,  O.  O^  145 

27^^ ^  Suit  in  ramMot  of  act  dona 

iDsdar  Bang.  Aot  HI  of  iBt^^Attmekm^mt 
89U  of  frop^rUf  for  non  pmifmeui  «/  /ne 
''/or  dmmmseS'^LiMlnlitfofMmm^ipmli^'^ 


I 


I 


:   Benv^l  Act  III  of  I8fti.  a  67 

inwniwi  the  initiation  npon  Lim  of  a  ine  wh«h 

lealiaed  by  attechairBt  and  aale  of  msivieable 
I  Plaintdf  then  bfungia  a  anit  agaiaat  thr  Ci 
:   forthevalneofthegorA  mldaadd«mag«a^     OM. 

that  the  anit  waa  not  maintninahle  ayua^  the 

cipd  CorporatioB.    Mons  Lau 

...    83W.&.a9a 

—  Soit  flbr  dsmaiaa  and  in* 


jnncsttoa    reatraininff    Manieipality 
stopping     ^arator-eupply— 84 
Mm»icip<a  JetfXXri  of  ISSOJ -- BomUg  DU* 
triet    Mmmiripml  Aet  (Bomu   AH    VI  of  I879J, 
9. 14,  RmUMf^umo-t  mmder—  Rmie  It—JmrUdicHmmof 
Cirii  C<wW«.~ThepkintiflBhaving  ancdthe  Mmaici. 
pafity  of  Shdlapnr  ^r  damaeea  and  far  an  injnnctian 
rpatniiung  the  Mnmdpality  finm  ^^fim£  theanpfly 
of  water  to  their  honae,  the  fiiat  Ccwt  allowfd  the 
daim,  but  the  Judge  in  appeal  diamiao'd  Iha 
holding  that  it  wm  prematare,  wad  that  the 
bad  no  right  to  one  the  Mnnicipality  lor 
under  rule  16  of  the  Knlct  framed  by  the  M\ 
pallty  nnder  a.- 14  of  t  *e  Diairiet  Manieipal  Aet 
(Bombny  Act  VI  of  I87S)  that  rale  pearidtag that 
*'partiea  £amtia6ed  with  a  dKcimon of  the  mumr 
ing  eomnuttee  or  any  anb-eomanttee  may  pceCcr  an 
appeal  to  the  Muniapatitj.  whoae  dtrioien  ahaH  he 
foal."    B^d,  reversing  the  decree^  that  the  rale 
muat  be  conitraed  aa  permiaave.  and  not  aundap 
tcry.    It  lefciiied  to  departmental  pneedaiv  only, 
and  dBd  not  debar  the  inatitntion  of  the  dnl  anit. 
VAsin>KTACHAazA  «.  MmnGETAKiTr  or  SnoiArum 

p:.  lib  R«  SSI  Bom^  3M 

S74. Bait  to  astablish  richt  to 

b«ikl     stmetura    forblddoQ     by    Mvnid* 
pallty  —  Bomhag  Duiriet  Mmmiripml  Aet  (VI 


of  iS7SJ»  9.  BB.—i'.  3S  of  the  Bombay  IH^riet 
MnBieipalAci(Vloff  187S1  gives  the  Unni.ipafit9 
a  diacoretioo  to  imae  each  ordcra  aa  it  thinks  peopaK 
with  reference  to  a  prop  aed  bnihfing.  Civil  Ccwta 
cannot  interfere  with  that  discretioa.  nnlem  It  ia 
excraaed  in  a  cdpririona,  wanton,  and  oppceamva 
fiMnncr.  The  plaintiff  waa  the  owner  «^f  two  honsea 
oa  each  nde  of  the  paaoage  of  a  khiUri,  or  open 
■qnafe*  eantuning  three  or  foor  other  hooaea.  He 
propoMd  to  connect  the  two  honaea  bv  bnildiBg  a 
•tarey  acroe«  iht  pi  mage  at  aocha  heiftht  aa  aot 
to  intfffero  with  the  paeance  of  thooe  wlio  were 
OHtitled  to  go  to  and  tt%^  He  appl.ed  tn  the  loeal 
Mnnifipallfcy  for  permimton  to  build  i  •  the  mannsr 
he  peopooed.  The  Municipality  forbade  the  woriCt 
OB  the  ground  that  it  was  likely  to  in  erf  ere  with  ths 
■octal  of  light  and  air  to  the  naghbooriair  It^asss. 
The  plaintiff  theceupon  med  the  Municipality  to 
eatabliah  h»a  ri^ht  tobaild  the  propmed  atraetors. 
It  waa  ooatended  f«i  the  piuntiff  that  the  Manjci* 
polity  on^  nst  to  have  mfowd  prrmi<sion  in  ths 
iaterait  di  ths  neighhoiiiing  liooaeholdera.  who  vets 
able  to  pisteet  Ihclr  own  xighta  ia  caa*  ■  f  iaiary. 
mu  th«t  ths  anit  woaU  sat  Hs,  as  tho  ocdst  «}  thui 
Mnnielpality    reladng    parmiMisB     ass     ns(    aa 
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BIOHT  OF  BVTS—ooutinMe4' 

52.  MUIKICIPAL  OFFICERS,  SUITS  AOilKST 

— conclitded, 

unreasonable  one  under  the  circnmsUuieeB  of  the 
case.  Metd  farther  that  the  anthority  of  the  Muni- 
cipality was  not  in  any  way  affected  by  the  circum- 
stanc«i  that  the  proposed  erection  might  be  an 
encroachment  on  private  rights  subjecting  the  plain- 
tiil  to  an  action  by  the  peifons  injured.  Kaqab 
YALAB  NaBSI  r.  MumOIPALITT  OF  DhAVDHUKA 

[I.  Ij.  B.,  la  Bom.,  480 


276. Misapplioationof  ftuidby 

"MxaiioipBUty^Riffhi  of  tax-payer  to  sue  to 
mtrain  VtutiieipaWy  Jrom  mch  misapplieafion*—' 
A  snit  will  lie  at  the  instance  of  individual  tax- payers 
for  an  injunction  restraining  a  Municipality  fr^m 
misapplying  its  funds.  Yam  AN  Tattaji  v.  Mum- 
ciPAXiTZ  ov  SUOLAPU&      I.  Ij.  B.»  22  Bom.,  646 


276. 


Suit    for     declaration    of 


right  to  be  entered  ia  list  of  candidates 
for  appointment  as  member  of  a  Municipal 
Board  —  Jurisdiction  —  Suit  brought  ayaiwt  th9 
Municipal  Board  in  its  corporate  capacity, — 
Where  a  plaintiff  sued  for  a  declaration  of  bis  right 
to  have  his  name  entered  in  the  list  of  persons  en* 
titled  to  be  candidates  for  election  as  members  of 
a  Municipal  Board  and  brought  his  suit  against  the 
Board  in  its  corpornte  capacity,  it  was  held  that  such 
a  suit  would  net  lie  against  the  Board,  even  if,  which 
was  net  decided,  it  might  lie  against  the  reviakig 
authority,  by  th^  irregular  actbn  of  which,  it  was 
alleged*  the  pluntiff's  name  had  been  excluded  from 
the  list  of  candidates.  Absdb  Bahiu  r.  Municipal 
BohABD  ov  EoiL        .        .  L  Ii.  B...  22  AIL,  143 


277. 


Suit  to  have   assessment 


de^ared  ultra  viren^JBcnyal  Municipal  Jet 
(Beng.  Act  III  of  1884),  s.  86,- A  suit  is  main- 
tainable by  a  rate-pa}- er  in  a  Civil  Court  for  a 
decision  that  an  assessment  made  by  a  Municips  lity 
is  ultra  vires  and  net  binding  on  him.  Natadiv 
Cbampba  Pal  v.  Pushananda  Saha  8  C.  W.  N.,  78 

58.  OBSTBUCTION  TO  PUBLIC  HIGHWAY. 


278. 


Suit   fcMT   obstruction   of 


biehwAy^ Special  damapc.  Proof  of. -The  rule 
of  English  law  that  no  action  can  be  maintained  by 
one  person  against  anc.ther  ftr  obstruction  to  a  high* 
way  without  proof  of  special  damage  should  be 
enforced  in  hritish  India  as  a  rule  of  *'  equity  and 
good  oonscienee/'    Asakbon  r.  Abamitoam 

[I.  L.  B,,  8  Mad.,  468 

279. Suit  for  removal  of  ob- 
struction—Proo/  of  special  injury.— In  all  civil 
suits  for  the  removsJ  of  a  public  obstrnctiou  the 
plaintiff  must  show  that  he  himself  has  suffered 
some  particular  inconvenience  or  injury  resulting 
from  the  obstruction.  Qbhanaji  bin  KE8  Paxil  r. 
Gavpati  bin  Lasshvman  I.  Ij.  B.»  2  Bom.9  4^8 

Baj  Nasain  Mittsb  «.  Kkadasi  Bag 

[I.  I«.  B.,  27  Calc,  798 

aga 8u^^    for   declaration   of 

ritfht  to  use  street  and  injunction  to  rempvf 
otetrUO^H— ifip  frflof  of  special  dmmayif*^A. 

TOL.  IV 


BIOHT  OF  BUJT-^ontinued. 

68.  OBSTBUCTION  Ti)  PUBLIC  mOHWAY  . 

— continued. 

gate  was  erected  in  a  public  street  (hy  the  permission 
of  the  Municipal  Council),  whicn  obstructed  the 
exercise  by  the  plaintiff  and  the  pablic  of  their  right 
to  resort  to  and  draw  water  from  n  well.  It  ffppeared 
in  evidence,  although  it  was  not  alleged  in  the  plaint^ 
that  the  plaintiff  had  to  use  the  land  between  thd 
newly  erected  gate  and  the  well  when  he  repaired 
his  bouse.  The  plaintiff,  not  having  obtained  per- 
mission to  sue  under  the  Ci?il  Procedure  Code,  s.  30f 
sued  for  a  declaration  of  his  right  to  use  the  street 
and  draw  watir  from  the  well  and  for  an  injunction 
compelling  the  removal  of  the  gate.  Befd  that  the 
suit  was  within  the  rule  precluding  privatj^  actions 
for  public  wrongs  without  special  damage  alleged 
and  proved,  and  was  accordingly  not  maintainable. 
SiDDXBWARA  o  KsiSBVA  .  L  Ij.'R,  14  Mad.,  I7t 


281. 


Suit  to  establish  right  of 


access  to  public  thoroughfure-jra^eiMfi/ — 

Act  Xf  of  lb?3,  ts.  27, 3-J,  88— Special  damaye.-^ 
Municipal  Committee. — While  certain  land  formed 
part  of  a  certain  public  tborougfafare,  J^  had  imme* 
diate  access  to  such  thoroughfare  and  the  use  of  a 
certain  dndn.  The  Municipal  Committee  so'd  suoh 
lamd  to  M  and  constructed  a  new  thoroughfare.  M 
used  and  occupied  such  land  so  as  to  obstruct  J*s 
access  to  the  new  tborooghfare  and  his  use  of  the 
drain.  F  therefore  sued  him  to  establish  a  right  ol 
access  to  the  new  thoroughfare  over  such  land  and  a 
right  to  the  use  of  such  drajin.  Held  that,  havii;!^. 
suffered  special  damage  from  M'b  acts,  F  had  a 
right  of  action  agsiust  him,  and  that  such  right  g4 
action  was  not  affected  by  the  circumstance  that  M^ 
had  acquired  his  title  to  the  land  from  the  Municipal 
Committee,  inasmuch  as  the  Municipal  Committee 
could  not  have  dealt  with  the  old  thuroighfareto  th? 
special  injury  of  F,  and,  had  it  closed  the  sam«^ 
would  have  been  bound  to  provide  adequately  for  his 
acoesM  to  the  new  thoroughfare  and  for  his  drainaga 
Fazal  Haq  v.  Maba  Chaitd  L  Ij.  B.,  1  AIL,  G.57 

882. Suit  against  persons  pii»» 

vanting  conduct  of  proces8i6n  on  puolie 
highway— if '^4  <  to  conduct  procession,— Thm. 
right  to  conduct  a  marriage  prrcession  along  tte 
public  highway'  can  only  be  questioned  by  the  Magi^ 
trate,  and  an  action  will  lie  against  private  persoiui 
forcibly  stopping  such  a  processi-tn  e^en  ttemble-^ 
where  it  is  unusual  f(ir  persons  of  the  plaint  ff's  caste- 
to  conduct  one.  Sivappachabi  «.  Mahalikoa 
Chetti    ' 1  Mad.,  60 


Suit  to  establish  right  to 

carry  tabuts  along  public  road— O^^/rttcAoia 
to  public  road— Special  damage—  Puhlio  tacoiire^ 
atear^.-— Plaintiffs,  who  were  Mussulmaos,  sued  to 
establish  their  r'ght  to  carry  tabuts  in  procession 
alt  ng  a  certain  road  to  the  sea,  and  alleged  that  tha 
defen4aiits  (also  Mussulmans)  obstnicted  them  ivi 
doing  so.  The  plaint^  however,  did  not  allege  any 
personal  loss  or  damage  to  the  plidntifts  ai  ising  froqi^ 
the  obstruction*  Both  the  lower  Courts  found  as  i^ 
fact  that  (lie  road  along  which  plaintiff^  dcnrtd  to 
carry  their  tabuts  to  the  sea  was  a  public  road.    Ueld 
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SIGHT  OF  BTJTr—ooniinued. 

58.  OBSTEUCTION  TO  PUBLIC  HIGHWAY 

— continued. 

on  special  appeal  that  plaintiffs  could  not  maintain  a 
civil  rait  in  respect  of  such  obstrnction,  unless  they 
conld  pit^ve  some  particular  damage  to  themselves 
personally,  in  addition  to  the  general  inconvenience' 
occasioned  to  the  public.  The  mere  absence  of  the 
reUgions  or  sentimental  gratification  arising  frcm 
carrying  tabuts  along  a  public  road  is  not  any  such 
particular  loss  or  injury  as  would  be  sufficient,  ac- 
cording to  English  and  Indian  precedents,  to  sustain 
a  civil  action.  Authorities  as  to  what  constitutes 
special  damage  sufficient  to  sustain  a  civil  suit  in 
such  cases,  referred  to.  Satcu  talad  Kasib  r. 
Ibbahuc  TALAD  Meeza     •  I.  Ii.  B.,  2  Bom.,  467 

284. Suit  to  enforce  right  to 

conduct  a  religioos  procession  along  a  pub- 
lic ToeLd"- Special  damage-  A  civil  action  will 
not  lie  to  enforce  a  right  to  conduct  h  religious  pro- 
cession along  a  public  road  without  an  allegation  of 
some  personal  loss  or  damage  to  the  plaintiff.  Satku 
V,  Ibrahim,  I,  L,  J?.,  2  £om»,  467,  followed.  SuJA- 
UDiH  r.  Madhatdab      .    I.  Ij.  B.,  18  Bom^  698 

Se$  MOHAMED  ABDTTS  HATIZ  «.  LatI7  HOSSBIN 

[I.  Ii.  B.«  24  Cala,  524 


285. 


Suit  to  restrain  procession 


in  honour  of  idols —Ri^/ht  to  conduct  proc^stiont, 
— -  Persons  of  whatever  sect  are  entitled  to  conduct 
religious  processions  through  public  streets,  so  that 
they  do  not  interfere  with  the  ordinary  use  of  such 
streets  by  the  public,  and  subject  to  such  directions 
as  the  Magistrate  may  lawfully  give  to  prevent 
obstruction  of  the  thoroughfare  or  breaches  of  the 
public  peace.  Pabthababadi  ATTAvaAB  v.  Chiv- 
VAKBIBHKA  AXTANaAB        .  I.  Ij.  B.,  5  Mad.,  804 

See   SVITDBAV   ChBTTI    «.    QlTBBir.       PONVU8AMI 

Chxtti  v.  Qubbk  •  I.  Ij.  B.,  6  Mad.,  208 


286. 


Suit  for  abatement  of  nui' 


BBknOB—Snit  after  refusal  of  Hagietraie  to  inter* 
fhre,—A  person  injured  by  the  errction  of  an  ob- 
struction on  n  public  highway  is  not  precluded  from 
suing  the  person  by  whom  it  has  been  caused  by  the 
circumstance  that  he  has  previously  applied  to  the 
Magistrate  for  an  order  for  its  removal,  and  that  the 
Magistrate  had  refused  to  make  any  order.     £av 

TlTKMOG  V,  SBEBXATH    DoBS 

[  Marsh.,  687 :  2  Hay,  658 


287. 


Special   damage — Leas^— 


Right  of  letfee — Trespase, — Tbe  plaintiff,  a  holder 
-of  a  ten  years' lease  of  the  share  and  rights  of  one  of 
the  co-sharets  of  a  village,  sued  for  the  demolition  of 
certain  buildings  and  constructions  on  a  plot  of 
land  within  the  area  of  the  village,  on  the  ground 
that  the  public  had  been  very  much  incon- 
venienced in  going  to  and  coming  from  the  road, 
and  in  taldng  carts,  carriages,  cattle,  etc.,  and 
that  he,  by  reason  of  his  own  inconvenience  and 
also  as  lessee  in  possession  of  the  entire  rights  of 
Hi  lessor,  bad  legally  and  justly  a  right  to  bring 
the  action.     The  findings  of  fact  were   that  by 


BIQHT  OF  BTJVS^continued. 

53.  OBSTEUCTION  TO  PUBLIC  HIGHWAY 

— continued, 

the  terms  of  the  lease   plaintiff  was    entitled   to 
maintain    the   action   as  representing   the    zamin- 
dari  rights  of  his  lessor ;  that  the  obstructions  com- 
pluned  of  existed  when  the  lease  was  granted  ; 
that  the  roadway  mentioned  in  the  plaint  was  one 
used  by  the  public  in  general  as  a  footpath  and 
also  for  vehicles,  and  that  the  buildings  complained 
of  had  encroached  on  the  road.    The  suit  was  dis- 
missed by  the  first  Court,  but   decreed  in  appeal 
by  the  lower  Appellate  Court.    Meld  that,  in  the 
absence  of  damage  over  and  above  that  which  in 
common   with  the  rest  of  the  public  the  plMntiff 
has  sustained,  his  action  must  faU.    Public  nuisance 
is  actionable  only  at  the  suit  of  a  party  who  has 
sustained    spedal    damage,   and   the  case  law   of 
British  India  in  tMs  respect  is  the  same  as  the  rale 
of  English  law  on  the  subject.    Further,  that  the 
lease  ^  plaintiff  failed  to  show  either  that  the  land 
npon  which  the  defendant  had  built  is  included  in 
the  lease,  or  that  it  intended  to  confer  upon  the 
plaintiff  sny  right  to  question  the  legality  of  tbe 
erections  existing  at  the  time  of  the  lease*    Satku 
v.  Ibrahim  Aga,  J.  L,  R,,  2  ££«i.,  457,  and  Karim 
Bakksh  V.  Budha  L  L.  R„  J  All.,  249,  refened  to. 
Bahphal  Bai  v.  Baohitnakdah  Pbasad 

[I.  Ii.  B.,  10  AIL,  408 

Suit  by  sflxnindar  for  re- 


moval of  hVdldiaz^  Obstruction  bg  building- 
Special  damage. — The  plaintiff,  who  is  the  lamindar 
of  the  vilUigp^  brought  an  action  claiming  to  have  a 
chabutra  or  building  erected  by  the  defendant  in  one 
of  the  village  roads  removed.    The  road  in  question 
was  a  katolw  road  used  by  the  village  over  which  the 
public  had  a  right  of  way,  and  it  had  been  dedi- 
cated as  a  road  for  the  nse  and  convenienoe  of 
the    general    public.    The    plaintiff  got  a  decree 
for  the  removal  of  the  chabutra,  and  tbe  defendant 
appealed.    Meld  that  the  rule  of  English  law  that 
a  member  of  the  public  cannot  maintain  an  action 
for  obstruction  to  a  public  road  without  showing 
special  injury  to  himself  beyond  that  suffered  by 
any  member  of  ihe  public  does  not  apply   to  a 
samindar  who  or  whose    predecessor  in  title   had 
dedica  cd  to  the  public  the  road  over  his  lammdari 
land.    A  zamindar,  in  giving  the  public  a  right  of 
road  of  way  over  his  land,  does  not  give  the  pullic  or 
any  one  else  a  right  to  interfere  with  the  soil  of  the 
road,  as  by  erecting  a  building  upon  it.     In  Bach  a 
case  the  zamind  r  has,  in  common  with  the  public^ 
the  right  to  use  the  lOad  as  a  road ;  over  and  above 
it,  hehssa  :ight  to  the  s(  il  in  the  road,  which  he  had 
never  given   to  the  public.    In  an  action  of  this 
kind  the  zamindar  does  not  sue  as  a  guardian  of  the 
pnbUc,  but  in  respect  of  an  interference  with  hit 
own  rights  of  property.    Baroda  Praead  Iftw/a- 
fee  v.  Qorachand  MuHafee,  8  B,  L.  R.,  A.  C,  29S: 
12   W,   R,    160,    discessed.    Dovaetom    ▼•  Pagne^ 
2  Smith* 9  X.  C,  9th  Ed.,  154 s  R.  Y.Pratt,  4  B.  ^ 
B,.  860  ;  RolU  v   Veetrg  of  St.  George  ike  Marigr, 
Southwark,  14  Ck.  2).,  7b5  ;  and  Ooodeon  v.  Riekeid* 
eon,  L.  R.,  9  Ch.  D.^  S2U  referred  tob    Tova  «. 
Sabditl  Sxnoh  .    L  I«.  B.»  10  All»,  588 
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BIGHT  OF  SUIT— coi»^uNi0<l. 
68.  OBSTRUCTION  TO  PUBLIC  HIGHWAY 

'  Suit  to  remove  obstruo- 


^oa  in  public  right  of  way — Special  injury — 
Cau99  of  action— Juritdietion  of  Civil  Court*— In 
a  init  for  the  remorsl  of  an  obatraction  in  a  public 
pathway,  it  was  found  by  the  Courts  below  that  the 
plaintiffA  uero  deprived  of  the  only  means  of  graz- 
ug  their  cattle  by  the  obstruction,  and  that  they 
lost  some  cows  thereby.  It  was  contende<l»  on 
behalf  of  the  defendant  on  second  appeal,  that  such 
damage  would  not  entitle  the  plaintifPs  to  ibaintain 
a  suit  in  the  Civil  Court.  l£efd  that  the  injury 
caused  to  the  plaintiffs,  by  the  obstruction  of  the 
way  leading:  from  the  village  where  they  resided  to 
that  in  which  they  had  th  ir  fields  and  pastures, 
was  peculiar  to  them  and*  to  their  calling,  aud 
it  caus  d  them  substantial  loss  of  time  and  in« 
oonvenience;  and  that  it  was  sufficient  to  entitle 
the  plaintiffs  to  maintain  the  action.  Held  tkhso 
that  the  death  of  the  cows  was  too  remotely  and 
indirectly  connected  with  the  obstruction  to  furnish 
a  cause  of  action.  Wintf^rbottom  v.  Lord  Derby, 
L.  J2.,  2  JS»eh„  316 ;  Bickeir.  Metropolitan  Hail- 
way  Co.,  L.  B„  2  H.  L.,  175;  Cook  4*  Co,  v.  Mayor 
and  Corporation  of  Bath,  L.B.,6  Bq,,  177 ;  Baroda 
Prasad  Moetafi  v.  Oora  Chand  Mostafi,  8  B,  L.  i?., 
A.  C,  295 :  12  W,  B.,  160  i  Qehanaji  V.  Oanpati, 
/.  L,  B.,  2  Bom,,  469 ;  liaj  Koomar  Singh  v.  Saheh* 
tada  Boy,  I.  L,  B.y  3  Calc,  20 ;  Blagrave  v.  Bristol 
Water  Works  Co,,  1  H.  ^  N.,  369;  and  Boss  v. 
Mifes,  4  M,  S^  8„  101,  referred  to.  Abzul  Miah 
9.  Nabib  Mahomv xd      .    It  lb  B.,  22  Calc,  551 


290. 


54.  OFFICE  OB  EMOLUMEKT. 

Suit  to  recover  right  to 


officiate  at  fUaeral  ceremonies— 7*ra»«/^r  of 
right  to  officiate,— K  Birth  Muha  Brahminy,  or  right 
to  officiate  at  funeral  ceremonies,  is  incapable  of 
transftT,  and  therefore  a  suit  to  recover  it  will  not  lie. 
JuxraiHVir  Paitdbt  v.  Disovath  PAimBY 

[16  W.  B.,  171 


29L 


Bight   to   officiate   at    a 


marriage— Foj'man,  Liability/  of— Cause  of  ac 
tion  for  fees— Invasion  of  privileges — A  village 
joshi,  who  is  entitled  by  hereditary  right  to  perform 
religious  ceremonies  at  his  yaj  man's  house,  can  recover 
his  fees  if  the  ceremonies  are  performed,  no  matter 
by  whom  they  may  be  performed.     Wavan  JhQAV' 

VATR  JOBHI  V,  BALAJI  KuBAJI  PATIL 

[L  If.  B.,  14  Bom.,  167 

292.  — ^^^--  Action  for  interfering 
with  right  of  performing  ceiemonies  — 
Bight  of  ^ajmans  to  select  purohit. — An  action  is 
not  maintainable  by  a  pnrohit  agunst  another  puroiiit 
for  interfering  with  an  alleged  exclusive  right  of 
performing  religious  ceremonies  at  a  particular  pLtce, 
there  being  no  h  gal  obligation  upon  the  yajmans  to 
bstun  from  employing  another.  Damoodfb  Mis- 
Ks  V,  BooDUBicAs  MiBSBB  Marsh.,  161 

8.  C,  BOODUBUAH  MlBSBB  V.  Dahoodub  Mibbbb 

[1  Hay,  865 


BIQHT  OF  SUIT-- continued. 

64.  OFFICE  OB  miOhVUE^T— continued. 


203. 


Suit  for  right  to  perform 


p^jari  duties  -Bight  to  proceeds  of  mundar. — 
An  action  will  lie  to  obtain  a  binding  declaration  of 
a  person's  right  to  perform  the  duties  of  pujari 
and  to  receive  the  proceeds  of  a  mundar.    Pbav* 

BHAKKAB  «•  iBAITNATH  MaBAKAKD     •     1  Bom.,  12 


294. 


Suit  for  an  office  to  which 


no  fixed  fees  are  attached --Ctm7  Procedure 
Code,  J8S2  s.  11  -Under  s.  11  of  the  Code  of  Civil 
(procedure  (Act  XIY  of  1882),  a  suit  for  an  office  will 
lie,  even  though  the  office  be  a  religious  one,  to  which 
no  fixed  fees  are  attached.  Ha  shim  Sahbb  yaijad 
Ahhbd  Sahbb  v,  Hubeiksha  yaiiAd  Eabihsha 
Fakib  I.  Ik  B.,  18  Bom.»  429 


295. 


Hereditary  right    to    an 


office— Cto»7  Procedure  Code,  s-  11 — Deolaratorg 
decree — Jurisdiction — Emolument. — A  suit  for  the 
establishment  of  a  right  to  the  hereditary  title  of 
musicians  to  a  satra  will  lie  under  s.  11  of  the  Code 
of  Civil  Prooedare,  notwithstanding  that  the  right 
songht  to  be  established  is  one  which  brings  in  no 
profit  to  those  claiming  it.  Mamat  Bau  Batan  «. 
Babu  lit  ah  Atai  fi  uba  Bhakat 

[I.  Tm  R,  16  Calc,  169 


296* 


Suit  by  vendee  of  office  to 


compel  truBtees  to  admit  him  and  give  him 
the  emoiomente. — The  vendee  of  a  naraim:!  right 
cannot  bring  a  suit  to  compel  the  trustees  of  a  pagoda 
to  admit  him  to  the  office  and  give  hiiu  the  emolu* 
ments.    Kbtakb  Ilata  Eotbl  Kav.hi  altas  Qbaki 

V,  TADATTIL  YBLLAYAiraOT  AOHirPA  PiSHABODI 

[8  Mad.,  88Q 


297. 


Suit  to  enforce  agreement 


— Agreement  amongst  Maha^Brahmans  as  to  di^trif 
hUion  cf  <fferings —Cause  of  nc^to*.— Amoags^ 
the  Maha-Brahmans  of  a  particular  village  an  agree* 
ment  obtained  that  some  of  them  should  collect  and 
ret-eive  offerings  during  oertaia  months,  that  during' 
those  months  the  others  should  refridn  &om  receiving 
any  offerings,  and  that  in  certain  other  montha  the 
other  Maha-Brah<t-ans  should  collect  and  receive  thb 
offerings,  and  they  should  refrain  frcm  coUecting 
offerings.  Held  that  thid  wa«  a  good  agreement  and 
sufficient  to  support  an  action  for  damages  by  the 
persons  entitled  to  the  offei  ings  in  a  particular  mont^ 
as  against  the  persons  who  had  received  those  offerings 
contrary  to  agreement.    Ooobi  n,  Ulpat 

[I.  L.  XL,  20  All.,  234 


298. 


Suit  for  damages  for  dio»» 


tur banco  in  religious  office  emoluments  ^ 
Bight  to  perform  religious  worship — Damages  for 
loss  of  honours  and  voluntary  offerings. — Although 
it  is  not  the  duty  of  a  Civil  Coart  to  pronounce  ob 
the  truths  of  religious  tenets  nur  to  regulate  religip 
oos  ceremony,  yet,  in  protecting  persons  in  the  enjoyi* 
ment  of  a  certain  status  or  property,  it  may  incident* 
ally  become  the  duty  of  the  Civil  Court  to  determine 
what  are  the  accepted  tenets  of  the  foUowerii  of  a 
creed,  and  what  is  the  usage  they  have  accepted  as 
established  for  the  regulation  of  their  rights  inter  ««• 
A  claim  to  the  exchinve  ri^ht  to  perform  certiun 


(    8019    ) 


DIOKST  OF  CASBS. 


(    6090    ) 


BIGHT  OF  BOTT^eontinued. 

64.  OFFICE  OB  E^OhVUmrr-^onHnued. 

'  portions  of  the  relSgiouB  wonhip  in  a  Hinda  temple, 
and  to  restrain  a  rivid  sect  from  joining  in  sncli 
worship  otherwise  than  us  ordinary  worshippers,  can 
be  enforced  bv  the  decree  of  n  Civii  Court.  A  claim 
lo  damugea  for  the  los«  of  honours  and  voTnntary 
cJff^rings  nhieh  urotild  have  been  made  by  worship- 
pers at  a  temple  to  the  holders  of  a  religious  office 
therein,  had  the  latter  n  t  been  distiurbed  by  the 
dofehdanta  in  the  performance  of  the  dutifs  of  sach 
office,  is  not  enforceable  by  law.  Kkishvasami 
Tataohabtab  v.  Kbishnava  Chabtab 

[I.  I<.  XL,  6  MacL,  318 


S09. 


Bait  to  establish  privilege 


of  administering  purobitam  to  pilgrims  — 
Aliemihility  of  $%ck  nyht, — A  sait  will  lie  for  the 
czdnsive  right  to  the  privilege  of  %dmini8tering 
■fnirohitam  to  pi  grims  resorting  to  Ramaswnram. 
The  privilege  chiimed  was  admitted  to  be  capablH  of 
mUenation  or  delegation,  and  was  tbert'fore  no  longer 
Hhe  subject  of  reugicna  sentiment,  but  a  mere  pro* 
^etiiry  right.  Ou  the  merits  the  pluintiffa  were 
iield  to  have  failed  to  support  their  claun.    Kama- 

iAWMY  AlTAN  V.  VBVKATA  AOBABI 

18  W.  B.,  P.  C,  Bl :  9  Moore's  I.  A.,  844 


800. 


Bait  to  establish  right  to 
from   pilgrims    resottlBg  to 


veeeive  fees 

8hrine.>-The  plaintiff  sued  to  establish  his  exehi- 
eive  right  to  receive  fees  paid  to  the  pnn-hit  by  the 
pilgrims  resorting  to  a  tem]de  and  to  recover  a  sum 
of  mouey  received  by  the  defendants  as  fees.  HHd 
tbat,  in  the  absence  of  any  oontract  between  the 
^fsrties  or  of  any  such  proof  t  f  long  and  uninterrupted 
nsage  as  in  the  absence  of  a  documentary  title  would 
«um6e  to  establish  a  presctipihe  fight,  the  phlHtiff's 
suit  must  be  dismissed.  Ebisbva  Aitav  v.  Akabta- 
kAi^AiTAK     ....       2  Mad.,  880 


801. 


Salt  fbr   confirmation  of 


possession  of  land  on  whieh  plaoes  of  wor- 
ship are  weet&dL— Alleged  hoetile  infention.— 
in  a  suit  for  confirmation  of  possession  of  a  hOl,  with 
ihe  places  of  worship  appertaining  thereto  and  the 
idols  set  up  thereon,  the  alkgcd  cause  of  action  b^g 
ihat  defendant  intended  to  lay  claim  to  the  itfterings 
«aade  and  proposed  to  cal  in  question  plaintiff's 
^ossesscry  right, — Heid  thiit  the  plaint  disclosed  no 
cense  of  action  whatever.  PooBvv  Chahd  Oalbb- 
OHA  V.  PaBBBH  17ATH  8iv«H  .    12  W.  B.,  M 

602.-^- Suit  for  damages  for  dis- 
turbance of  olBoe  of  ▼illttge  priest— i9«t< 
for  fee»  itct  recoirod. — A  suit  for  damages  may 
4>e  brought  by  a  person  holding  the  cffice  of  vil- 
4|lge  priest  by  prescri(tion  ngainst  an  intruder  who 
^deprives  him  of  the  exercise  and  benefits  of  that 
Wee.  YiTHAL  Ebibhva  Joshx  r.  Abaht  Raic- 
«BaB]>BA    .....       11  Bom.,  6 


808. 


Suit  for  a  declaration  of 


fklaintifrs'  right  to  officiate  as  priests  and 
reoeive  offerings— «7«rtWic/fo»  of  Ciril  Comi. 
—A  rait  will  lie  in  a  Civil  Court  for  a  declaration  of 
the  plaintiffs'  right  to  officiate,  in  alternate  years,  as 


BIOHT  OF  BWS—e<Piai>itkid, 

54.  0F]PICE  OB  fiMOLUHSKT--eoiift*M4f. 
priests  in  a  temple  and  receive  the  offerinp*  to  the 

idol.     LiaCBABIK  KBISaVA  r.-itAKA  BtN  POmiT 

[I.  I<.  B.,  la  Bom.,  M8 

804.  Suit  for  pecuniary  bene- 
fits from  performance  of  religious  services. 
— A  claim  to  certain  pecuniary  benefits  and  pay- 
ments in  kind,  which  a  plaintiff  sJleges  himself 
to  be  entitled  to  receive  from  the  daendanta  in 
respect  of  the  performance  of  certain  religious 
services*  is  a  claim  which  the  Courts  of  justice  are 
bound  to  entertain ;  and  it,  in  order  to  dttermine  the 
plaintiff's  right  to  such  bencfirs,.  it  becomes  necessary 
to  determine  incidentally  the  light  to  perform  the 
serricesj  the  Cv  urts  must  try  and  must  decide  that 
right.     Kbibhkaha  «^  Kbishkabami 

[I.  Ii.  B.,  a  Kad.,  62 

8.  C.  Tmu  Kbibhbaka  Cbabiab  v.  KxismrA 
Sawm I  Tata  Cbabiab        .    Ij.  B.,  6  I.  A^  IsO 

See  also  Kaxalak  v.  SADAGk>PA  Saxi 

[  I.  Ii.  B.,  1  Mad^  866 
and  Chihita  Umxayi  v.  Tbgabai  Chbtti 

[I.  I..  B.,  1  Had.,  188 

806.  Suit  to  establish  right  to 

015'eringS— J«rt*rffWtoi»  of  Ciril  ComrC—Code 
of  Civil  Procedure  (Act  XI V  of  1682J,  #.  11, 
expl.  III. — A  suit  claiming  a  right  to  the  regular 
offerings  made  out  of  the  funds  of  a  temple  which 
are  of  a  substantial  yalue  as  emoluments  is  a 
suit  of  a  civil  nature  within  the  meaning  of  the 
ex)ilimation  to  s.  11  of  the  Code  of  Civil  Prod^re. 
Kriehnama  v.  Kriehnaeami,  /•  L.  M^2Mad^6$f 
referred  tOb  Narayan  Vithle  Fmrob  y.  Kriekmt^i 
Sadaehiv,  L  L.  M,,  10  Bom,,  9SS,  distinguished. 
Kali  Eabta  Bui^ifA  «.  Ooitbi  Pbosad  SonAn 

[L  I..  B«,  17  Cala^  Me 


806. 


A  suit  for  ^asilat  in  ye« 


fipect  of  profits  derived  ttotn  a  turn  of  tror- 
snip,  whether  maintainable— ^a<teijM/tt{ 
frojite  of  turn  of  toorship.—A  suit  for  wasflit 
in  respect  of  profits  derived  from  a  turn  of  worship, 
which  are  in  their  nature  uncertain  and  vduntMy»  ia 
not  maintainable.  Hameeeur  Mookefyee  v.  lekmm 
Chnnder  Mookerfoe,  10  W.  £.,  467^  followed. 
Kashi  CHAxnaA  CHvcBBBimnrx  «.  F  *ix.*g» 
C  KOVDBA  Bavsofashta  I.  Iu  B»,  86  CalA^  M6 

[8  C.  W.  ST.,  878 


807. 


8nit  for  deolaratioti  and 


enforcement  of  a  hereditary  right  to  offl* 
date  as  priest— Coi^s  of  Citil  Procodmre  (Act 
ZIV  of  1883J,  ».  11—Meene  profits— Smi  to 
hate  a  eh  are  te  ihe  effMnge  made  to  a  cfeifjp  hg 
one  member  of  a  family  *»gai%tt  another,  hattd 
upon  an  implied  arrangement  amongei  them. — A 
suit  by  one  member  of  a  family  against  another,  for 
the  declaration  and  enfbrcement  of  a  hereditary  right 
to  officiate  as  priest  at  the  worship  performed  1^ 
votaries  at  the  n^ot  of  a  certain  tree,  and  ao  ^to  baTe 
a  share  in  the  offerings  made  to  the  deity,  is  la^tn- 
tainable.  Kali  Kauta  Smrma  v.  &ouri  iVoaatf 
8urma,  L  L.  M,,  17  Calc^  906,  folbwed. 


(  mi  ) 


DIQBS17  OF  CA81BS. 


(    60S2    ) 


BIGHT  OF  SUIT— «oftltffW(f. 

M.  OFFICE  OB  BMOLUHSnrr~e<mlfii«i«<l. 

XUter  V.  Bhoffgu  Mht9r,  8.  D.  J.,  1557,  Fo/.  I, 
868,  and  JTaaAt  Chmmdra  Ckmekerhmtty  v.  KMath 
Chundra  Bandopftdhya,  /.  X.  17.,  i?S  Cale,,S66, 
Abiingiiishec'.      Diivo    Nath    Chuoxbbbuttt    v. 

PbATAP  CBAyPBA  GOSWAHI 

[L  li.  B.,  27  Calo.,  80 
4  C.  W.  N^  79 

808. • Sttit  for  damages  for  in- 
trusion on  office  of  obahradl — 8mii  to  recover 
gratuiUee  revived  by  intruder  in  opce^Caeie 
qmeeiion—Bom.Itgff,  II  of  1827,  e.  SI— Suit  to  ee- 
tablish  right  to  effire, — Pkiintifr  wu  the  hereditary 
holder  of  the  office  of  chalvadi  or  bearer,  on  pnbfic 
oceasiont,  of  the  iueignia  or  eymbols  of  the  Lingyet 
OMte  at  Bagalcot,  in  the  district  of  Belgaom.  Ko 
feet  as  of  right  were  Kppnrtenant  to  that  office,  hnt 
volantary  gratoit ios  mij^ht  be  given  to  the  chaivadi. 
In  an  action  brought  by  plaintiff  againtt  d^endant 
as  an  intruder  upon  hie  (plaintiil's)  office, — Beld 
that  t\a  action  would  act  lie,  if  brought  merely  for 
the  gratttitiee  as  moneys  alleged  to  be  received  by 
defendant  to  the  use  of  plaintitt.    Bhaskaba  BDf 

If  AJtABABAPA  «.  HA]«HA  BIK  BhiKA 

[L  Ii.  B.,  a  Bohl,  470 

800. —  Bttit  for    loss  of  fees  ro- 

oieived  by  Esai  of  Bombay-  Intruder  on  office, 
---The  sums  receired  by  the  Kaii  oi  Bombay  in  re- 
spect of  his  office  of  Kni  are  not  sere  gratnititM, 
but  are  fixed  and  cvftaxn  paymeriti^  annexed  to  the 
discharge  of  official  duties*  and  are  therefore  sums  in 
respect  of  the  privation  whereof  by  a  wrongful  in- 
truder  an  action  either  for  money  had  and  received 
or  for  disturbance  in  the  office  will  lie.  Mubavukd 
YiTBbirB  V.  Ahxsd    .  .1  Bom.»  Ap.,  18 

SlTABAXBBAT  i;.  81TABAM  GavBSH 

[6  Bom.,  A.  C.»  250 


810, 


Suit  for    deolaration     of 


ezolusive  right  to  receive  fees  in  office  of 
idlOwdhry.—  In  a  suit  for  the  establishment  of  the 
plaiutiiPs  exclusive  right  to  the  Office  of  chowdb|>y  of 
boats,  and  forthettia^enanee  6f  their  poseeislon  of 
that  office,  wHh  which  the  defendants  interfered  by 
obitrtN^ing  the  plaintiif  in  fhe  colleetion  of  fees, — 
Seld  that,  as  the  payments  were  vohmtary  and 
there  was  no  obligation  to  pay  them  exeluttvely  to 
the  plaintiff,  the  stlit  could  not  be  maintained.  Rak 
Oebbul  v.  Chvkboo 

[1  TS[.  W.,  208 :  Bd.  1878, 291 

811. Suit  by  diamlBsed  holder 

of  land  for  Berviee—Bereditarf  village  ojjiee— 
Title  to  emolMmenU»-Vf\M:te  an  hereditsry  ^lage 
officer,  who  had  been  dismissed  from  his  office,  sued 
to  reeover  the  laud  which  had  formed  tiie  emolu- 
ttents  of  the  offiee,  and  which  had  been  enf^nchiMd 
and  granted  to  fhe  person  holding  the  (dfiee  at  the 
time  of  the  enfinanchisement, — Held  Kfaat  the  suit 
would  not  lie.     SBlinTASATTAB  V.  Laisvakica 

PL  Iiu  B.,  7  Mad.,  208 
Bada  V,  BuBSU  Bhai  .    I.  Lu  B.,  7  Mad.,  288 


BIQHT  OF  BUTS—eomtwtm9d. 

54.  OFFICE  cm  BMOLUMENT--«(HiMiM(f. 

Beg,  VI  €f  IBBl-^Mttdrat  Act  IV  of  1996-^ 
Sarmente  %%am  Itrttd—Jnam  CoaUnieeionet'e  Utle* 
deed^Title  to  emofnm^nfe  of  offlcc^The  laods 
forming  the  emcAuments  of  an  hereditary  village 
office,  having  been  separated  from  the  office  by  Gov- 
ernment, were  enfranchised  and  granted  by  the 
Inam  Commissioner  to  T,  who  had  been  appointed 
to.  and  at  the  date  of  i  nfranclusement  held  the  office 
witiiout  possessing  any  hereditary  claim  thereto. 
In  a  suit  by  J2,  who  claimed  to  be  of  the  family  of 
the  hereditary  office-1  olders,  to  reeover  the  land  from 
Vt—Meld  by  the  Full  Bench  (HoTOBiirs.  J.,  dis- 
senting) that  it  eonld  not  recover.  VsirCATA  o. 
Bama  .  I.Ij.B.,8Mad.,248 

• 

818. Suit  by  the  holder  of  the 

office  to  recover  all  the  land —iaam  attached 
to  the  hereditarg  office  of  natiamgarSufran' 
ehieement  of  inam  lande  infaroMroftwofersone<r-' 
Inam  lands  constitntinfr  the  etnolament  of  the  office 
of  nattamgar  were  enfranchised  in  favour  of  tbe 
plaintiif  and  defendant  separately.  In  November 
181 0  the  defendant  was  informed  that  a  fottah  fbr 
half  of  the  lands  would  be  ism^  in  his  name,  and  it 
was  BO  isiocd  in  the  following  May.  In  April  IMI 
(after  the  resolution  to  enfranckiise  the  lands  was 
come  to)  the  plaintifF  nM  appointed  to  be  tbe  sole 
Batta]nc;ai,aTd  he  bow  nued  in  1894  for  the  can- 
oellaition  of  the  enfranchisement  pottah  isssed  to 
the  defendant  and  fr.r  tite  is'tue  of  a  putt^  in  lu 
own  name  in  respect  of  ti<e  lan<ts  eonprised  theiein 
«nd  for  possession  of  the  lands.  Held  that  the 
plaintiff  was  not  entitled  to  the  relief  sought.     SAir- 

XABA  StTBBAYTAB  O.  BaV A8AHI  AyYAHOAB 

[I.  li.  B.,  20  tflid.,  464 


814. 


Eamam,  Hereditary  (ftikte 


819L 


Suit  ibr  land  appertaining 


to  hereditaty  offiee,  but  enfr  anohised— If  cntf. 


tt- Snframchitement  of  endowment— Pepoiution 
of  land  e^franehieed,—  The  holder  of  an  hereditaty 
office  of  kamam  had  two  undivided  sons,  in  fa/tour 
of  one  of  whom  he  resigned  his  rffice.  Subsequeufly 
aTetision  of  the  village  establishment  took  place, ^e 
new  kansim  was  removed  from  the  office,  and,  fbe 
lands  which  constituted  its  endowment  ha>ing  been 
enfranchised  by  the  Inam  Commisnoner,  a  tltle-MdN 
in  respect  of  them  was  issued  to  him.  Aftet  his 
death  without  issue,  his  nephews  sued  to  edAkabHsh 
their  right  t«  the  land.  Held  that  tbe  latd  pasnd 
to  the  grantee  personally,  and  not  to  his  family,  send 
consequently  devolved  on  his  death  as  private  pro- 
perty. The  plaintiifs  therefore  had  no  right  of  suit 
as  regarded  tbe  pn  perty.  Venkata  T.  Manut,  I.  X. 
R.,  8  Mad.,  S49,  followed.  Vi^xatabatadit  v, 
YsirKATABAMAXTA  .        .  L  I<.  B.,  15  Mad.,  984 

815.  — — —  Xiands  eonstitnting  envMu- 
lientaofkarnam'B  oHice^JBnfrantfhiiieniemi'of 
the  inam  in  favcmr  tf  a  widom,—  Lands  conitilBt* 
ing"  the  emoluments  of  the  offiee  of  kamam  were  on* 
fribcfaised  in  favour  of  a  widow  uho  had  been  in^pos* 
Mssion  since  tbe  deith  f>f  her  husband,  wUch  ve4k 
place  aboat  eighteen  vears  p^euously.  They  ^^tte 
subsequently  sold  by  her.  Meld  that  Hie  venaeeTa 
title  was  good  against  tbe  reversiooary  heir  of  tbe 
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hatband,  »tid  the  plaintiff  had  therefore  no  right  to 
•nit  to  rpcnver  them.  DHABANiFBAaASA  DUB- 
«A]ncA  V.  Kadambabi  Vibbazv 

[i:  lu  B.,  21  MacL,  47 

See  SvBBABATA  MoDASi «).  Kaxtt  Chbtti 

[I.  I..  B.,  as  Mad.,  47 


816. 


Inam  Commissioner's 


gprant  —  Sereditartf  office-holder  —  Knfranehiee- 
ment.'-JL  gmnt  of  a  portion  of  inam  lands  by 
Government  on  enfranchisement  is  not  illei^al  be* 
canse  the  grantee,  \  hoajzh  a  member  of  the  family  of 
hereditary  office-h.  Ideis,  whS  n  t  himself  acta>Uy  in 
office  at  the  time  of  enf  ranchisomeut.  Such  a  grant 
cannot  be  sit  aside  in  a  civil  suit.  Tabita  Gowdu* 
«.  VoiTAMO  GowBcr  I.  L.  B.,  22  Mad.»  204 


817. 


Office    of  karnam    in  '^a 


samindari  village,  Succeasiou  to—^ad.  Meg. 
XXX IX  of  1802,  s.  7~hemaU  claimani-^In- 
eapacUif  of  next  heir, — The  kamam  of  a  samin 
dari  irillagre  having;  died,  lea\i  ii;  a  widow  his  heir, 
the  zantind*ir  tippoi:.t  it  her  to  the  otitce  of  kirnam. 
The  nettnst  male  stpind^i  of  ihe  deceased  kamam 
(from  whom  he  was  dividc>d)  sued  to  esttblish  his 
right  to  the  Oitice  of  kam;im.  Held  (I)  that  a 
woman  c^^nn  t  hold  the  othce  of  karaam.  Held 
farther  (2)  that,  whe<>  the  immediate  heir  ia  incapici* 
tated,  the  naan  si  male  s  ipiuda  of  '  he  deceased  kamam 
is  entitled  t:>  succeed  to  theoihce;he  was  therefore 
the  pn»por  pi*rs.)n  to  maintain  the  suit.  Chansbaxica 
«.  Vbhkatbaju  .    I.  Ii.  B.,  10  Mad.,  226 


318.    — 


Civil  Court's  jurisdiction 


over  suit  in  respect  of  an  injury  caused  by 
exclU3io.i  from  an  hereditary  oAoe—Bomhas 
Sereditary  Office^  Aaf  fill  of  ]:i74j,  *.  40  -Elec- 
tion of  an  offiriator —Free  election  — A ffreemeet  in 
rettraint  of  free  election  — Bom.  Act  X  of  1876, 
e,4^1te  nppficatinn  to  nuite  beficeen  private  per- 
eone. — The  plaii  tiff  and  his  co  sharers  in  a  kulkami 
vatan  entered  into  an  agreement  in  I86d  for  the 
performani'e  of  the  duiivS  of  the  vat'in  by  the  several 
sharers  ii  ttrn.  The  agreement  provided  thit.  if 
sharers  p  -evinted  the  noiiiiu  X\K.n  of  a  sharer  to  offi- 
ciate iu  his  turn,  h  sh'iuld  pay  RlOO  us  damagts  to 
the  pers  n  thus  excluded  from  office.  The  plaintiff 
alleged  that  m  188^)  it  whs  his  turn  to  officiate ;  that 
the  def'udants,  instead  of  electin^f  him  in  accordance 
with  the  agreement,  n  *min  ted  another  person,  who 
was  confirmed  in  the  apjiointment  by  the  ColUctor. 
The  plaint.ff  therefore  sued  the  defendants  to  re- 
cover tllOo  hs  dama?>s  for  breach  of  the  agreement 
of  1869.  Held  t  >fit  the  as^reoinent  could  not  be 
enforced  by  a  civil  s  lic,  and  it  was  rppused  to  the 
policy  of  8  40  of  Bombay  ^ct  III  of  i874,  which 
oontempl  ites  a  free  elect  on  of  an  officiat  )r  by  the 
whole  body  of  ref(ist*r.'d  representative  vatandars  to 
whom  the  Collector  ssues  1^  notice  an  electi<>n  un- 
fettered by  any  promises  mad  •  bcfo  ehand  by  aoi^  of 
the  sharert*.  Held  als  >  ih  t  a  suit  in  respect  of  any 
injmy  caiiS(Hl  by  exciusiofi  from  office  or  service  is 
bwred  by  the  second  paragraph  of  d.  {a)  of  s.  4  of 
Act  X  of  IsTd.    Having  regard  to  the  wording  of 
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64.  OFFICE  OB  EMOLUM£NT-^oiie{«<iME. 

the  several  clauses  of  s.  ^  the  bar  therein  provided 
is  not  limited  to  suits  against  Government.  JNjum) 
PAirDUBAira  «.  Mahjldbt  Pobshotax 

[I.  Ii.  B.,  18  Bohl,  614 


810. 


65.  OFFICIAL  ASSIGNEE. 


Bait  for  unauthoriied  pay- 


ment made  by  assigaee— iiuo/rea^  Act  (11  if 
12  net,  c,  21J,  99. 28  and  29  -  Fraud.— Tut  account 
of  an  (sbath  formerly  in  the  haniis  of  a  derirasive 
executor  who  became  insolvent  and  died  in  Ino^ 
having  been  ptn  dug  in  Court  for  many  years  some 
of  th6  parties  being  interested  in  the  orii:inal  t state 
and  others  as  tlie  insolvent's  creditors,  a  compromise 
wtis  effected,  under  which  a  suit,  brought  in  1858  by 
the  Oihcial  Assignee,  reprcjentiug  the  deceased  Inaol- 
vent,  ^was  dismissed  by  the  consent  of  parties  in 
1876.  Part  of  a  sum  of  inouey,  p  dd  to  the  credit  of 
the  ins3lvent's  estate  in  pursuance  of  the  cohpronuae^ 
was  mide  over,  upon  the  pisaiiij?  of  the  ctmsent- 
decree,  with  the  knowledge  of  the  assignee,  but  with- 
out Lotice  to  or  the  stiuetiun  of  the  Coui-t  to  a  peiaoa 
who  had  assisted  in  takini<  the  account.  From  Uia 
representitives  of  the  latter,  he  biiug  now  deceased, 
the  buccessor  in  office  of  the  assignee  claim<'d  rvpaj^ 
ment.  In  regard  to  the  fkcts  that  he  was  neither  a 
party  to.  nor  had  any  control  jver,  the  compruuiised 
suit }  that  he  owed  no  dut>  to  the  Court  in  respect 
ot  it  DOr  to  the  creditora  of  the  estate  ;  and  that  he 
hd  taken  no  unfair  Md^auttge  of  t-ie  as^^iwnee* — 
Held  that  there  were  no  grouudi  upon  wi.ich  this 
repayment  could  be  claimed.  Abih)ol  Hossbxn  Zb« 
SAIL  ABADi  V.  TD&NBa     .  L  Ii.  B.,  U  Bom.»  620 

[UB.,14X.A.»U1 


66.  OBDEBS,  SUITS  TO  SET  ASIDE. 


320. 


Order  in  conteated  appli* 


OatiOQ  Improper  proctdnre, — A  has  no  ligat  of 
suit^againat  ^  to  set  aiide  an  order  of  Court  t*o  an 
application  in  a  suit,  which  application  h>s  heen 
contested  between  them  and  deciaed  in  &voar  of  B* 
Such  a  mode  of  proc.  dure  for  the  purpose  of  gettm^ 
an  order  of  Court  reversed  is  not  allowed  by  law. 

KOBBOTOK  SjKDAB  V.  JUGaBBVATH  ShAW 

[Bourke,  O.'C,  871 


Shtbbshobbb 
aohabjbb 

321. 


Dbbia     c.      Mothoobahatk 

6W.B.,  S02 

Order  under  a.  63,  Ben^p. 

Act  VIII  of  1838— ar<ier  releaeing  propmrtg 
from  attaehmenf,—A  suit  will  lie  to  set  aside  aa 
order  parsed  under  s.  63  of  Bengal  Act  VUI 
of  1869.  releasing  property  from  sttachm'-nt.  WoOMA. 
Ohitbn  Chatibbjbb  v.  Kaduvbuti  Dabbb 

[8  C.  I«.  B^  140 


82a 


Order   refOsing  to  enter* 


tain  objection— JSefflKs^^oe  b^f  Goremmemi — 
Objeetion  bif  party  whoee  lands  have  been  wrim^ig 
reeumed»-^The  property  of  the  pliiutiff  having  ^ — 
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be.  OBDEBS,  SUITS  TO  SET  ASIDE 

— eontinned. 

indnded  among  the  lands  to  which  oertain  resump- 
tion proceedings  between  thn  Oovemment  and  a 
third  pa-ty  related,  the  piaintiif  preferred  an  objec- 
tion, wbich  was  disalL'Wed  by  the  Collector.  The 
Special  Commissioner  on  appeal  declineti,  for  want  of 
jurisdiction,  to  entertnin  the  objection.  M§ld  that 
the  order  of  the  Special  ComiiiissioDer  could  not 
constitute  any  causu  of  aciion  either  against  the 
Government  or  a  third  party.  Sbiboo  Sooitdubbb 
Dbbba  9.  SscBBTAElr  ov  Statb    .    7  W.  B.,  878 


828. 


Order  settisg  aside  sale-. 


Civil  Procedure  Code,  1859, »»,  2d6,  257.— A  suit 
will  lie  to  contest  an  order  s«'tting  aside  a  sale  not 
warranted*  by  the  provisions  of  ss.  256  and  2<^7 
of  Act  VllI  of  1^6  %  where  the  letil  rights  of  the 
person  bringing  the  suit  have  been  In jurioo-ly  affected 
by  such  order.  Ambu  Missbb  v,  Gctkda  Pardan 

P  N.  W.,  188 


824. 


Order  passed  in  execution 


of  decree  of  Small  Cause  Court  —  Order  as  to 
liability  to  altachn  s«^-  An  oruer  passed  in  execu- 
tion of  a  decree  of  a  hniifll  Cause  Court  with  respect 
to  the  liability  of  iroperty  to  i  t*achment  and  8a>e  is 
not  final>  but  umy  be  questioned  in  a  regular  suit  in 
the  same  manner  as  a  like  ordtr  might  be  question*^ 
when  passed  m  execution  of  a  dccre«'  of  an  ordinsicy 
Civil  Court.  Bambsruk  Eulwau  «.  Behabbb  Sbth 
[8  N.  W.,  208 :  Agra,  F.  B.,  Ed.  1874,  264 

825.  Order    of  Court    sf'tting 

aside  a  will  and  verting  minor's  prop^^rty 

in  munager  'Suit  to  dirtct  widow  to  make  ado  ft' 
Hon— Order  made  wifh  jurisdiction.^TUere  exists 
no  ri^ht  of  suit  t>  s<t  sside  an  order  of  the  Court 
which  h-ts  jur.sdi  tion  deciding  that  a  will  is  not 
snlticienily  p-ovid,  and  vesting  the  managemem  of  a 
minor's  wido>  's  proiteity  in  her  Kus.diaii.  No  suit 
can  be  mauiti>i'>ed  fo*  an  crd*r  dirfCtintr  such  widow 
to  m»ke  MU  adoption.  The  Court  declined  to  make  a 
declaratory  decret)  dt daring  Mich  direction  to  be  a 
valid  dirtctlon.  Pbakbb  Datbb  r.  Hurbbhsbb 
Koobb 18  W.  B.,  127 


826. 


Order  granting  certificate 


Onuer  Act  XXVII  of  1800  -  Suit  to  annul  cer- 
tificate -  i*roc'dur$. — A  suit,  does  not  lie  to  annul 
a  certificate  for  the  colli cti«)n  cf  debts  granted 
under  Act  XX  VII  of  1860,  the  mode  of  proceed- 
ing provided  by  tbe  Actbeinu  the  only  remedy.    Pat- 

TAf  INDA  ATIPaTHA  PbBINOADI  IbBATI  v,  PITDITA 
HaDATHUMAL  iBhlNQADI  AITAHATHA  .  6  Mad.,  283 

BvoHcOBua    Dyal    Sihoh 

KOLTA         .... 


V.    Bak    Nabaih 
.  22  W.  B.,  812 

827. Order    determining   title 

to  m  ney  deposited  in  Court— Ctoi7  Proce* 
dure  Code,  ss,  k72,  27S,  2s3,—A  suit  will  lie  to 
set  aside  an  order  snch  as  is  co'temilated  by  the 
provis  >  to  f>.  272  or  the  C  de  •  f  Civil  Tntcedure,  that 
IS,  an  order  dete.  mining  any  question  of  title  or 
priority  art  between  the  d«^rt>e*)i<'l(U'r  and  any  ether 
person  in  renpect  of  money  in  deposit  in  a  Court  of 
justice.    The  mode  of  investigatiim  and  the  nature 
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66.  OBDEBS«  SUITS  TO  SBT  ASIDE 
— concluded, 

of  the  order  to  be  made  under  s.  272,  and  the  extent 
to  which  i>nch  an  order  is  final,  are  provided  for  in 
ss  278-283  of  the  Code  of  Civil  Procedure.    TiKUii 

SI^GH  V.  ShbO  BAX  SurGH 

[L  Tm  B.,  18  Gala,  288 

823. Suit  to  set  aside  order  of 

Criminal  Court  Suit  to  set  aside  order  of 
Maoistrate  under  Act  XXI  of  1641.— Tbe  proper 
course  for  a  party  dissatisfied  with  the  order  of  a 
Ifauistrate,  paued  with  jurisdiction  under  ct  XXI 
of  1841,  to  pursue  was  to  appeal  agninst  that  order, 
and  not  to  bring  a  civil  suit  for  its  reversal.  OXOOLA 
Koow0a  V.  (iOBUB  Patuok 

[1  Ind.  Jur.,  O.  8.,  88 

8.  C.  Omoola  Koowub  n  Sohttv  Patuoe 

[1  Hay,  29 

S.  C.  bOHUv  Patock  v.  Oxoojjl  Koowub 

[Marsh.*  7 

Kbdab  Kate  Mooxbbjbb  «.  Pakbottt  Pbubkab 

[2  W.  B.,  287 

Pbankishbn  Sxtbxa  V,  Baxboodbr  Sukua 

[Marsh.,  214 

8.  C.    HAXBOOPBB  SuBHA  v.  PbAVXISHBN  >171tlCA 

[2  Hay,  88 

Hambishokb      Bbvttacbabjbb    v.    Bisbshvb 
Bhuttachabjbb         •         .         .        Marsh.,  281 

>.  C.  BiaEBHiTa  Bhuttaohabjbb  r.  Bamsishokb 


Bhuttaohakjbb 


1  Hay,  669 


829. 


67.  POSSESSION,  SUITS  FOB. 


Suit  for  possession  or  dis- 


possession after  obtaining  peaceable  posses- 
s  on  without  execution  ot  aeoreEo.— It  a  party 
in  whose  lavour  %  decree  for  podsedsio'i  hat  been 
passed  pescfably  obtains  posties^iou  without  (he 
aid  uf  the  Couit.  and  is  subsequently  dispossessed, 
ke  can  uiaintnin  an  action  ag>iiitHt  t  'O  persons  who 
hftve  di- possessed  Mm,  although  he  has  net  taken  out 
execuiioii  of  the  decree.  Baic  I^bwaz  Singh  v. 
EishuhBai     ....      8N.W.,187 

See  GofalDab  v.  ThavSingh 

[L  L.  B.,  4  All.,  184 


880. 


Suit  for  possession  of  land 


taken  away  in  executioa  of  decree  in  bouad« 
arysuit.—A  part.«  has  no  li^^ht  to  bring  a  civil 
suit  to  ger  posHesslon  of  land  which  has  b^n  taken 
from  him  and  awarded  to  his  adversary  m  'he  execu- 
tion of  a  decree  in  a  boundary  suit.  Watson  p.  Bb- 
JOT  GOBiiTD  Bubal.  Shamasookdbbt  Dbbba  «• 
Bbjoy  GOBiKD  Bubal  W.  XL,  1884,  881 

881. Suit  for  possession  after 

dispossession  under  decree  obtained  by 
mortgagees— Ca«M  i>/oe/ic/«.— In  the  ye>ir  X889 
the  defenda.its'  ancestor  had  niortga>;ed  a  share  in  a 
mouzah  to  tiM  ancestor  of  the  plaii*tiffs.  Thp  mort* 
gagee  sued  to  fort* clo^e  th>*  mortgage  and  obtained  a 
I  deeree,  in  execution  of  wbich  he  obtained  possession 


(    8097    ) 


DI0B8T  OF  CASKS. 


( 


) 


BXOSrr  OF  BVrr^^eneinmmt, 

07.  FOS888SIOK,  SUITS  FOR-^onii—^d. 

of  ilM  iluifp*  After  tbU,  fome  prior  mortirageet  ob- 
tolnad  A  deeree  In  the  8 odder  Conrt  in  1^47,  to  the 
effect  tliftt  the  dUptted  property  eboold  be  isken 
•WHj  from  the  phUiitMPe  anceftor  ^nd  giren  to  the 
prior  iportcpigeet  till  their  lien  was  fatisfit-d,  when  he 
ihimid  obtatn'poMeffion  M  before.  The  lien  c  the 
prior  aiortngecff  wm  Mtiified  in  1^70,  whrn  tho  de- 
fendante  obtained  p»rie-»ioD,  The  plaiDtifle  toed  to 
Mcover  poiieielon.  Seid  that  no  rifcht  of  aerinn 
aecraed  to  tbe  plalntUIa  by  reawii  of  the  eatitfaetlon 
of  the  df'cree  of  the  prior  mortgagee  and  the  re- 
eorery  of  the  poiieiri'  n  <•!  the  estate  by  the  defeii* 
daote.    Sbimbhoo  v  Vamasx  bmoK 

[6  JSr.  W^  168 

882.  '■- '  Btiit  fbr  separata  posses- 
sion of  share  of  estiite.-A  son.  will  lie  for  the 
•eparate  potft-ieion  of  a  tbare  of  an  eetale  in  propor- 
tion to   the  plaintiff  •  whare.     Goiokb  Cbukdbs 

CHVCSSBBUTTT  V*  KALLtfB  KlVKUB  CHrOCBRBUTTT 

888.  —  Suit  by  holder  under  dur- 

patnldar  for  share  of  estate.— A  patni  estate 
was  the  loheHtance  of  five  bntbcrs,  two  of  whom 
ap|iroprlated  the  whole  of  It.  Seld  that  the  holder 
ander  «  kalmi  pottah  from  tbu  dar-patnidar  of  the 
three  ousted  brothers  coald  stie  to  obtain  possession 
of  his  share  of  the  estate.  Taba  Soovdbbt  Dbbia 
o.  Shaka  SooiTDBBY  Bbbu  4  W.  fi.,  68 


884. 


Bnlt  by  minor  for  his  share 


of  undivided  proi>erty.— a  snit  cannot  be  brought 
on  behalf  of  a  Hindn  nlnor  to  secure  his  share  in 
nndlvided  family  property,  unless  there  is  evidence  of 
tooh  malversatloii  as  will  endanKer  the  mi&or*a  in- 
ttrests  if  his  share  be  not  separately  secured.    CiroK- 

SALINOAX  PiLLAI   «•    SfAMlTAB  PlBMI.    &T^UtIATl 

PiLLAX  r.  CBOKXALnroAic  PxuAi  .    I  liad.»  106 


885.'- 


Buit  by  minor  for  patrii- 

tion— iVf^fk/tce  ©/  inter 0st9  of  miW/r.— A  soiton 
behalf  of  a  minor  for  partition  will  )le,lf  the  Interests 
of  the  minor  are  likely  to  be  prejudiced  by  the 

rtoperty  being  left  in  the  hands  of  the  eo-paTcene*s 
rom  whom  it  is  sought  to  recover  it.    Kamakbhi 
▲mxal  V.  Cbidambaba  Bbddx     •       8  Mad.,  84 

AxaXBAAMMAH  V.  AVWiXOBVLLAX  PiLLAI 

398. ^  Buit  by    tenant     having 

right  to  pObsebsioD.  but  not  rigDt  ot  ooou* 

f\9aiQy—Aet  X  of  185^,  t.  6,  and  «.  2B,  el.  6.— 
f  a  tenant  has  the  tight  to  the  possession,  he 
■ay  sne  under  el.  6,  s.  28,  Act  X  of  1869,  although 
he  may  not  have  a  right  of  occnpancy  under 
a.  6  of  the  Aot  Watsok  &  Co.  r.  Dwarkakath 
8tB0AB  Marshy  416  :  2  Hay,  bdb 

Drajah  Rot  e.  Sukbavvt  HossBm 

[Marsh.,  488 

8.  C.  SuXBAWTTT  HossBnr  a.  Bhajak  Bot 

[2  tiay,607 


BIGHT  OF  BUVP^-eoniimmed. 

67.  POSSBSSIOK,  SITTTS  FaB-^eoBrfirie^ 


8S7. 


Suit  fbr  posseBSlon  by  un- 


registered porchsser  after  ejeetment— JBesy. 
Jdt  t^lJl  oj  IbSy,  M.  26,  €4—Sifeet  •/  wtHe  rf 
tenmre  by  ekareholdrr  in  tamtndmri—  Onmt  ofpro<ff, 
~  Kf  the  reooided  tenant  of  a  mIraA  mokarrari 
tenure,  died  lesTing  O,  his  son  and  heir,  who  sold  the 
tenure,  which  erentnaUy  c»me  into  the  hands  •  f  the 
plaintiffs'  father,  and  afterwafdson  his  death  became 
Tested  in  the  phuntiffs,  hut  neither  they  nor  their 
father,  though  tiey  made  alteu  pto  to  do  so,  eter 
dbtained  the  regii^ration  of  thiir  names  as  tenants. 
J2,  one  of  the  two  shArehoiders  in  the  sansndari, 
brought  a  suit  for  arrears  of  rent  of  the  tenure 
against  O,  and  in  execution  of  the  decree  heofat»i&ed 
in  that  suit  the  tenure  was  sold  and  purchased  by 
the  other  samind.tr,  by  whom  the  pLdntiffB  were  dis- 
possessed. JUid  that  the  plaintiils  were  not  pre- 
cluded by  the  fact  that  their  names  were  not  regis- 
tered US  tenants,  undeir  ••  ^6  of  the  Bent  Act»  from 
bringing  a  suit  to  recover  possession  of  the  tenure. 
The  bolder  of  the  decree  in  izecution  of  whirh  the 
tenure  was  scfld,  assomiifg  him  to  be  only  a  »hare- 
holder  In  the  samindari  right,  hsi  no  right  under 
s.  64  to  sell  the  tenure,  but  only  the  mteRst  of  the 
ptrson  a^nst  wholn  the  decree  was  passed.  Ihe 
onus  was  on  t&e  defendant  to  show  tiiat  the  isle 
under  the  decree  for  rent  was  of  such  a  nature  as  to 
give  him  priority  over  the  plairttiffs.    Ehiano  Cuun- 

DBB  0UO8B  e.  BaJ  KatSTO  BA.Nl>TOrAI>HTA 

PL  I..  B.,  12  Cale,  S4 


838. 


Suit  for  iK>8sea8ion  by  pur- 


chaser at  sale  in  execution  of  decree— Ctvii 
Procedure  Code  (Ael  XiV  of  lS8jiJ»  w.  tl,  SIS— 
Concurremt  remediee.- A  ^VLTchaaer  nt  A  sale  in  exe- 
cution, not  having  applied  to  the  Couit  for  possession 
under  s  818  of  the  <  ode  of  Cixil  i  rocedure,  brwight 
a  regular  suit  to  obtain  possession  of  the  pr-  D^rty 
purchased.  Meld  that,  aUhoug'*  a  remedy  migiit  be 
op'  n  to  the  plaintiff  under  a.  ^'18,  still  he  %aa  not 
precluded  from  bringing  a  regular  suit,  the  renxdies 
bt^ing  concurrent.     Kishobi  Mohcv  Box  Cuow- 

SHHY  9.  CMOMDBB  NaTH  PaL 


889. 


^j^boltcal  poeseestein  db- 


tained in  ezeentio  q  of  former  decree    F^t$sk 

emit  againet  the  tame  ffef^fidan-M  to  chtirin  irtf«al 
poeeeneion,-  A  pUlntiff  who  I  as'Obt^ned  only  sym- 
bolical pOHf  ttiou  in  execution  of  a  ftmntT  deoree  is 
entitled  to  maintain  a  f  rrsh  suit  agunst  the  8tttt«de> 
fendant  to  obtain  real  posseasi  41.  ShanBtak  BMto 
Kadoib  o.  Nabsihgbat  Baxchakdua  J«h«o<«x>ab 

[L  li.  B.,  as  Bom^  M7 


840. 


68.  PMVACY,  1WTA8I0N  OF. 

X!a8ement--iS«it</or  imi 


tiom—Jmriediciien'Of  Civil  Court,  the  invasion  ef 
privacy  by  opening  windows  is  aot  a  wrong  for  wbish 
anaotiun  ^iH  Ue.  Kematiki  v.  Qmrummd^t  PUimi^  S 
Mnd.,  141,  followed.    Abvp  v.  Aitkbbubibi 

(I.  I«.  B.»  18  Xad^  les 


k 
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DIGEST  OF  CASES. 


(   8oao  ) 


BIQHT  OF  BUtT—conttHMed. 


59.  PEOPEBTY  AT  DISPOSAL  OF 
GOVEBNMENT. 


841. 


-  Property  found  by  polioe. 


ar'd,  no  claim  being  proved,  placed  at  di8< 
posal  of  Qovernxnent  by  order  of  Magistrate 
under  Criminal  Proeedare  Code  (1882). 
8.  624.—  Quare  —  Wbether  a  suit  lies  to  recover  pro- 
perty plared  attbe  disposal  of  Government  by  an  order 
of  a  Ci-iminal  Com-t  under  s.  524  of  the  Criminal  Proee- 
dare Code.  In  r0  Qholam  Abid,  Prinfp't  Criminal 
TroeeUure  C&de,  Tth  Sd*,  under  $.  89 ;  Govimment 
of  Bengal  v.  Surwar  Jan,  IS  W,B.,  Cr.,  88;  Buk- 
Jcoor§  Singh  v.  Oorernment,  8  W,  B.,  207;  and 
Qu§en'Empre9»  v.  Tribhovan  Manekehand,  /.  X.  B„ 
9  Bom,,  181,  referred  to.  Sbcrxtabt  ot  Statb  vob 
-IvniA  r.  YAKHATBAiraJi  IIxghbajji 

[L  lib  R,  19  Bom.,  668 

-     60.  PUBLIC  OR  PRIVATE  EIGHTS. 


842. 


Bight   to   grase   cattle— 


Citil  Trocedure  Code,  *s.  81,  58 ^Public  right— 
Amendmemi  ofpfaini, — A  sacd  for  im  in  junction  to 
rest  run  interference  witb  bis  right  to  graze  cattle  on 
the  bed  of  a  certain  tank.  The  other  raiyats  of  thn 
village  in  whom  the  same  right  vested  were  originally 
joined  as  plaintiffs,  but  the  plaint  was  amended  under 
0.  58  of  the  Code  of  Civil  Procedure,  and  their  names 
were  struck  off  the  record.  A  proved  no  special 
damaf^e.  Held  that  the  fact  that  the  other  raiyats  of 
the  village  had  similar  rights  did  not  mai«e  A'b  right 
a  public  right  in  the  sense  that  no  action  could  be 
brought  upon  it  unless  special  damage  was  proved. 

YBNKATACBALA  v.  EUFFirSAMI. 

[I.  Iiu  B.»  11  Mad.»  42 

61.  PUBLIC  WORSHIP,  SUITS  BEGABDING 

BIGHT  OF. 

848. Bint  to  remove  plaoe  ef 

worship — Bight  to  erect  place  of  toorehip — Bight 
of  ftag  —  Allegation  of  injwg,  —  In  Isd  a  the 
members  of  a  sect  are  at  lib>  rty  to  erect  a  place  of 
worship  on  their  own  property,  a>tfaougb  it  ii  more  or 
iMs  contiguou*  i-y  a  plaoe  already  occupied  by  a  plMe 
<tf  worship  apt ertainin^  to  another  hcct.  The  people 
of  any  B(ct  art'  at  liberty  to  < net,  on  their  own  pro- 
perty, places  of  worship,  cither  public  or  private,  and 
to  perfurm  worship,  provided  that,  in  the  perform* 
ance  of  their  \%orship,  they  do  not  cause  material 
annoyance  to  their  neighbours.  Bkshattaiigab  v. 
SxSHATTANeAB  I.  Ii.  B.»  2  Mad.,  148 

llADARTv.  GOBBBDUH  HfLWAI 

PL  Ia.  &,  7  Calo.»  604:  8  C.  I«.  B^  808 

PABTHAaABADI    ATTA9GAR    V.    ClinnfA    KKI8RirA 

AytavOaic     .  .    I.  Ii.  B,p  6  Kad.p  804 

844. Suit  founded  on  sanotity 

of  plaee  of  public  worship— iStr«<  to  restrain 
proeeteion  in  pvklie  efreeh,—  Ko  sect  is  entitled  ro 
deprive  otheri»  for  ever  nf  the  right  to  use  the  public 
streets  for  processions  on  the  plea  of  the  baiciitv  of 
their  phce  of  worship  or  on  the  plea  that  worship  is 


BIQHT  OF  BUIT— continued. 

61.  PUBLIC  WOBSfilP,    SUITS   BBQABDING 
BIGHT  O?— concluded. 

csrried  on  therein  day  and  night.  Sitndbak  Chbtti 
V.  Qukxb*    Pokvubami  Chhtti  r.  QrsKN 

[L  L.  B.,  6  Mad.,  208 

845.  Suit  to  restrain  superin* 

tendent  of  mosque  from  using  it  for  other 
purposes  or  obstructing  worshippers— iSai^ 
bg  A'oreftipper.^The  worbhi(>perti  at  a  i  ub  Ic  mosque 
can  maintain  a  suit  to  re»triiin  ihv  superintendents  of 
such  mi  sqiie  from  using  it  or  its  appurtenant  rooms 
for  purposts  other  thai*  thosj  for  which  they  were  in* 
tend*  d  to  be  used,  and  f .  om  doing  actM  which  are 
likely  to  obstruct  worshippers  in  entering  or  leaving 
such  mosque.     ABPCL  Bahman  v,  Yab  Muhammad 

LL  li.  B.,  8  AIL,  636 


846. 


62.  BEGISTBATION  OF  NAME. 


Suit  as  nroprietor  of  estate 


to  compel  entry  in  Collector's  hooki^ Bight 
to  ehare  in  lan^, — A  person  claimii  g  a  share  in  land 
by  right  of  heirahip  hta  no  tight  of  suit  againrt  a 
Collector  to  cbtaiu  entry  of  his  name  in  the  revenue 
bouks :  tue  proper  form  <>f  unit  is  aKrxinht  the  co  heirs 
for  a  declaration  of  hb  right  to  a  sbire,  aLd  an 
award  of  such  share.  PaTma  Kom  Nobi  Sahbb  o. 
Dabta  Sahxb      •        •        •        .10  Bom.,  187 


847. Suit  to  compel  registration 

of  name — Suit  qf  vague  and  specutatwe  nature. — 
A  suit  by  a  plaintiff,  who  allgis  i liai  he  b  in  posses- 
sion of  property,  praying  thiit  the  Court  will  cause 
the  regbtiy  ;o  b«  aliered  into  his  name  \vith««t  stat- 
ing tha»  the  proper  antt<oriiies  had  refttsed  to  make 
the  entry,  and  without  Joining  as  def  ndart  the  only 
person  who  had  power  to  do  so,  was  held  to  be  not 
■iRintu&able.    Ibbax  Btaux  o.  Kaubduita 

[2Mad^868 

848. Suit  to  comi>el  registratian 


of  name  as  proprietor—  ColUcior  in  Chota  Hag- 
pore-- Beng.  Beg».  J  of  1798,  s.  9,  and  XI 1 1  of 
J 838.— A  Collector  in  Chota  Nagpore  cannot  btf  com* 
polled  by  fuit  to  register  the  name  <'f  aLy  one  as 
proprietor  of  an  cstvte.  Lalla  Bissbb  »  kbbbad  o. 
tOLLBCTOB  or  Hazabbkbagh        .  18  W.  B.,  887 

849. Suit  ta  compel  registration 

of  another  person's  name  Leseee  holding  ae 
agent  of  oihere.—h  Collector  may  register  as  farmer 
a  person  to  whom  a  farming  lease  has  been  given, 
rotuithsianding  he  holds  is  in  ri?aUty  as  the  agent  of 
an-  ther,  and  a  third  pi  rw)n  has  no  right  to  tue  to 
com  f 'el  the  r*'gi'trat  on  of  i^och  other  pi^rson.    CoK- 

XECtoB  OB  MiDBAPOttB  V.  BAMDBONB  UUIT 

[Marsb.,  66 : 1  Hay,  188 

860.  Bight  of  suit  by  a  se-pat- 

nidar  against  a  dar-patnidar  for  registra- 
tion of  nume.  -  A  se-patuidar  is  not  entitled  to  sue 
a  dar  p  itnidar  to  compel  him  to  rcgbt<  r  hu  name  in 
hb  »herbta  as  the  transferee  of  a  se-patui  tenure,  but 
it  b  cpen  to  >  im  to  sue  for  a  declaiatiou  of  hb  right 
as  a  ttuant  of  the  dar  patnidar.  Mutilal  Siboh  v. 
Ohao  All 8  C.  W.  N.,  19 
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BIGHT  OF  BWr-^oiUinwd. 
68.  RESUMPTION,  SUIT  FOB  UNLAWFUL. 


861. 


Suit  for  damage  for  un- 


law Ail  resuinption  by  Qovenuneat.— Govern- 
ment  may  be  tned  by  any, person  injured  by  its  actt 
of  nnlawfnl  rfsumption.  BAinrAKAiK  Mookbujbb 
V.  MiHrAB  Chundbb         •  1  Ind.  Jar.»  O.  8.,  48 

64.  REVENUE,  SALE  FOB  ABBEABS  OF. 

862-t Suit  lop  property  attached 

by  revenue  autborltleB— -4cf  XXXI L  of  1860 
— Effect  on  9uit  offailnri'  to  depotit  the  revenue  or 
give  teovrify, — When  a  third  party  objected  to  the 
auction  sale  of  certain  immoveable  property  which 
had  been  attached  by  the  revenne  authorities,  it  was 
held  that  his  right  to  bring  an  acti(>n  to  prove  that 
the  property  was  his  was  not  barred  by  s.  184^ 
Act  XXX 1 1  of  1^60.  because  he  had  emitted  to 
deposit  the  money  demanded  by  Government  or 
to  file  secarity.  Shed  Pebbhad  SnroR  v  Qopal 
Lail 14W.  B.»276 


858. 


Payment  of  Government 


revenue  by  mortgagees  in  posBession  to 
save  the  property  -  'Fay ment  of  mortgage-money 
into  Court  by  morfgagort  and  relinquithment  of 
poeteetion  hy  morfgageee^  Subsequent  »uit  by  mort- 
gayeee  to  recover  the  -  Government  revenue  paid  by 
them  bff  eale  of  the  mortgaged  property — Act  JV  of 
18S2( Transfer  of  Property  Act),  s.  ^5.— The  plain- 
tiffs were  mortgagees  in  possession  of  certain  tihares 
in  a  village  under  a  mortgage,  which,  as  to  the  princi- 
pal amount  advanced,  was  a  simple  moits:ti||fe  ;  as  t) 
the  interest  a  nsufrnctnary  mortgage.  The  mortga- 
gees, to  save  the  property  from  sale,  paid  up  certain 
arrears  of  Government  revenue.  Sui«pqnently  the 
defendant,  who  was  the  representative  of  the  iiiortfsra- 
gors  under  s.  S3  <>f  the  Tnmsfer  of  Property  Act, 
paid  the  original  sum  due  under  the  mortgage  into 
G)uit.  The  mortgagees  wiihdrew  the  money  so  pud 
in  and  deposited  the  m^rtg>ge-deed  in  i  ouit.  The 
mort^agoes  then,  after  relinquishing  possession  of  thn 
moitgagtd  propel  ty,  sued  to  recover  the  money 
which  they  had  |)aidas  Government  revenue  by  siIh 
of  tho  mortgaged  property.  Seld  thtt.  though  the 
mortgagees  might  originally  have  treated  the  amount 
pnid  by  them  as  (Government  revenue  as  part  of  the 
mortgage-money,  th-y  did  not  by  such  piyment 
obtaifi  a  lien  independently  of  their  p-  sition  as  mort- 
gagees, and  when  once  they  had  abandoned  their  lien 
on  the  mortgaged  property  by  accepting  the  money 
paid  into  <  ourt  by  the  mortgagors  and  by  relinquish- 
ing possession  of  the  mortgagnl  pr  perty,  they 
couhi  not  afterwards  revive  it;  and  their  suit,  which 
wiis  f(  r  realization  of  the  Government  revenue  paid 
by  them  by  sale  of  the  mortgaged  property,  must  fail. 
Semble—A  m<  rtgagee,  who  had  given  up  his  li«n  under 
circumstmres  similar  to  those  above  described,  might 
bring  a  simple  mmey  suit  to  recover  money  pad  by 
him  to  save  the  property  from  fale  in  execution  for 
arrears  of  Gbvermuent  rcveuue.  Kinu  Ram  Dan 
▼.  Mozaffer  Susain  Shaha,  L  L.  R.,  14  Calc,  809; 
Zaehman  &ingh  v.  Salig  Earn,  I,  L.  R.,  8  Ail ,  884  ; 
Achut  Ratnchandra  Pat  v.  Sari  Kamti  L  L.  R,f 
XI  Bom.,S13s  QirdharLalv.  Bhola Nath,  LL,  R^ 


BIGHT  OF  BUVC—eontimmed, 

64.  HEVENUE,  SALE  FOB  ABBBABS  OF 

^ooneluded. 

10  Allien  ;  Paraotam  Daa  v.  Jaijit  Singh,  ITeekly 
Notes,  All.,  1890,  p,  90;  Nikka  Mai  v.  Sulaiman 
Shaikh  Gardner,  L  X.  R.,  2  AlU,  198;  Krieto 
Mohinee  Dossee  v  Kali  pros  ono  Ghose,!.  L.  R^  8 
Calc,  402 ;  and  Nugender  Chunder  Ghose  v.  Kaminee 
Dossee,  11  Moore* s  I.  A.,  241,  referred  to.  Ahakdi 
Bak  9,  Dub  Najav  ale  Bboak 

[I.  la.  B.,  13  AlU  106 

854. Sale  for  arrears  of  reve- 
nue-^.-IT.  P.  Land  Revenue  Aet  (XIX  of  1978), 
ss,  185,  186 — Disposal  oj  surplus  proceeds — DiS" 
trtbuiion  amongst  creditors  qf  defaulters—Suit  by 
one  of  such  creditors  against  another — Cause  of 
action, — An  cs>ate  which  had  been  mortgaged  sepft* 
rat 'ly  to  two  different  mortgage  es  was  sold  for  default 
in  paymeot  of  Government  revenue.  By  the  sale  a 
much  larger  sum  than  wits  sufficient  t(»  suttsfy  the 
arrears  of  revenue  was  realized  The  CoUe^tor» 
instead  of  paying  the  suiplus  to  the  defiaolt*'r.  mort- 
gagor, paid  therewith  one  of  the  mortgagees  in  full 
and  the  other  in  \  art.  The  mortgagee  who  hid  been 
paid  inp'irt  only  sued  the  other  mortgagee  for  the 
balance  due  on  his  (the  plaintiff's)  mortgage,  alleging 
that  it  Whs  prior  to  that  of  the  defendant  and  ought 
to  have  been  paid  (.ff  in  full.  Held  that  the  suit 
would  not  lie.  The  action  of  the  Collector  in  contra- 
vention  of  the  expross  provisions  of  s.  185  of  Act  XIX 
of  1873  gave  the  plaintiff  no  cause  of  action  against 
tiie  other  mortgagee.  Kunj  Hehari  Lal  v.  PAK^o• 
TAM  Nauain  .        .    X  Ij.  B.»  21  All.,  187 

65.  BEVENUE,  SUIT  FOB  ABBEARS  OF. 

855.  ' Suit  for  arrears  of  Qov- 

emmeat  revenue— ^c^  XIV  of  1868,  s.  1, 
cLl.— In  a  suit  uuder  cl.  1,  s.  l,Act  XIV  of  1863» 
for  the  recovery  of  arrears  of  Government  revenue, 
the  plaintiff  was  a  lainbardar  and  paid  the  Govern- 
ment revenue  and  the  defendants  severally  paid  rent 
to  him  according  lo  the  rent  roll,  the  net  profits* 
after  the  Government  demand  and  other  payments 
had  been  made,  being  divided  among  them.  Seld 
that  the   suit    would    not  lie  under    that  section. 

MUHEITN  V.  J  ITS  RAH  .  .  .        4  N.  W.,  166 

66.   nOAD  AND  OTHKB  CKSSBS,  SaLB  K0& 

ARBKABS  OF. 

866.  Omission  to  appeal    to 

Coinini8Siocer~.il<;<  XI  of  1859,  s.  53— 
Public  Demands  Recorery  Aet  (Beng,  Aet  Vll 
of  1880 J,  9.  2,—k  suit  to  set  aside  a  sale  for 
arrears  f  road  and  public  cesses  will  lie,  although, 
no  previous  appeal  to  the  commissioner  have  been 
made  under  s.  HS  of  Act  XI  of  1859.  Such  a 
sale  is  not  one  for  arrears  of  revenue  or  other 
demands  realiziible  in  the  s  ime  manner  as  arrears  of 
revenue  are  realizable  within  the  meani'ig  of  that 
section.    Mohibul  Huq  v,  Shbo  Sahat  snroa 

[L  L.  B.»  8&Calo.,  86 

857. Suit  to  set  aside  a  sale  for 

arrears  of  cesses  on  the  ground  that  no 
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BIQHT  OF  BUTT-^irnHnMed. 

66.  BOAD  AKD  OTHEB  CESSES,  SALE  FOB 
ABBEAB8  OH -^concluded. 

notice  was  iatued  under  s.  10  of  the 
Aoty  whether  malDtainable  in  the  Civil 
Oovurt— i'«ft/to  Demand*  Jiecorery  Act  (Beng. 
Aet  VH  of  1880 J,  S9.  2»  8,  and  lO—Beng.  Act 
VII  of  1868,  Mi.  2  and  8.— A  nit  to  let  atide 
a  lale  held  for  arrean  of  ceues  on  the  (?n>nnd  that  no 
notice  of  the  certificate  under  e.  10  of  I'engal  Act 
VII  of  3880  was  served  npon  the  iilaintilf  is  mam- 
tiinable  in  the  Civil  Court.  Baijnath  Sahai  r. 
Bamgtit  Stngh^  I,  L,  R.,  23  Caic,  776,  and 
Saroda  Charan  v.  Kitta  Mohun,  J  C.  IT.  N„  616, 
referred  to.    Chundbr  Kumar Mukiiukk  v.  Sicbb- 

TABT  OP  >TATII  FOR  INDIA 

[L  Ii.  B.»  27  Calo.»  688:  4  C.  W.  N.,  686 
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dsa 


Bait  to  set  aside   sale^ 


Citil  Froetdnre  Code,  136if,  *.  267  -  Swit  bg  re- 
jpretentalive  of  judgmenf'dehtor,-^^.  267.  Act 
VJ 11  of  185' •,  did  not  bar  the  representative  of  a 
judgment-debtor  from  bringing  a  regular  suit  to  set 
aside  an  execution  sale,  except  on  the  score  of  its 
having  been  irregularly  conducted.  Jphmal  alio 
TiBBBSB  Lall  Dobs  .12  W.  B.,  41 

8139. • Suit  on  ground  of 

frauds  Civil  Procedure  Code,  lb69,  *.  256,— 
a  266  of  Act  VII 1  of  lF5ii  did  not  bar  a  suit 
brought  by  a  judgment*debtor  to  set  aside  an  execu- 
tion sale  on  the  ground  that  the  decree-bolder  fraudu- 
lently got  the  property  sold  in  execution  of  a  pre* 
vious  batisAed  decree :  it  only  applied  to  cases  of 
irregulnrity  in  the  sale  proceedlDgs.  Bodbkb  v 
LoKBuuN 8  Aflpra,  89 

860. Civil  Procedure 

Code,  1859,  #.  ?57.— An  crder  cannot  be  said  to  have 
been  made  under  s.  2f)7»  ( o<le  of  Civil  Prr.ce- 
dure,  io  as  to  tar  a  suit  to  set  aside  a  sale  in  execu- 
tion of  decree*  when  the  jud».  ment-debtor  was  not 
aurare  of  the  proceedings.  Sukbiiunio  P  or  am  a- 
KICK  V,  OBUOT  CllOBM  Mabva       .  H  W.  B.,  297 


361. 


Suit  to  eel  aside 


order  comfrmivg  sa.'e—Cmieeicn  to  claim  pro- 
perfg  en  ite  aitachment.-  -Qhe  plaintiffs  objected  to 
the  (onflrmation  of  the  smIc  (f  certain  property  in 
execution  of  decree,  oo  the  ground  that  i:  was  their 
picprrty,  iind  Ihry  were  unaware  that  it  was  incum« 
bend,  otherwise  they  would  have  discharged  the 
debt;  neither  did  they  tm.w  the  land  had  been 
altaci(d,  and  was  to  be  sold  in  ex*cution.  'J  he  sale 
was  coiifirmcd,  and  they  sued  to  set  aside  the  order 
confirming  the  sale.  Beld  that  the  suit  wt  uld  not 
lie.    Hcjbskin  h^Q  V.  Jsbwa  Kam     6  N.  W.,  189 


862. 


Bight    of  pur* 


ehaeer  under  previoue  private  eale — Notice  of 
transfer — Landlord  and  tenant — Beng,  Aet  VIII 
of  1869,  e.  26. -The  plaintiff  purchased  under  a 
private  conveyance  from  the  registered  tenant  of  a 
permanent  transferable  interest  in  land  such  as  is 
dCMTibcd  in  s.  26  of  Bengal  Act  VIll  of  lb60,  hat  no 
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notice  of  the  transfer  was  given  to  the  zamindar.  The 
■amindar  subsequently  brought  n  suit  against  the 
tenant  for  arrears  of  rent  aud  obtained  sT  decree^  in 
execution  of  which  he  caused  the  tenure  to  be  sold, 
and  himself  became  the  purchaser.  The  plaintiff  took 
proceedings  under  s.  811  of  the  <'ivil  Procedure  Code 
to  set  aside  the  sale,  but  his  application  was  rejected, 
on  the  ground— an  erroneous  one— that  he  was  not  a 
proper  party  to  take  suck  proceedings,  and  he  did  not 
appeal  against  the  order  rejecting  it.  Held,  in  a  suit 
brought  against  the  zamindar  and  the  tenant  to  set 
aside  the  sale,  that  in  the  absence  of  fraud  the  suit 
was  not  maintainable.  The  plaintiff  might  have  satis- 
fied the  rent  decree  and  so  prevented  the  sale,  or  he 
might  have  appealed  against  the  order  rejecting  his 
application  to  set  it  aside  ;  bnt  having  done  neuher 
and  the  zamindar  having  had  no  notice  of  the  trans- 
fer, the  plaintiff  was  not  entitled  to  treat  the  proceed- 
ings in  the  rent  suit  as  a  nullity  on  the  gronnd  that 
he  was  not  a  party  to  that  suit.    Pantk  Chunbbb 

SiBOAB  e.  HUBCBUUDBR  CbOWPBBT  * 

[L  Ii.  B.,  10  Cala,  496 


868. 


Act  X  t(f  1869, 


e-  161-^  Sale  for  arrears  of  rent, —  ^^  151,  Act  X  of 
1859,  barred  a  regular  suit  by  a  judgment-debtor  to 
set  aside  a  sale  in  execution  of  a  decree  for  arrears  of 
rent.  Buttitn  Mo.nbb  Dassbb  v.  Kalbbkib^bv 
CHucxBBBinTT  W.  B.,  F.  B.,  147 


864. 


Act  X  of  1S69, 


e,  161  and  es.  110,  111 — Dismissal  of  objections.--' 
A  suit  to  set  aside  a  sale  in  execution  of  a  Civil 
Court's  decree  of  a  saleable  under^tenure  other  than 
that  from  which  the  arrears  of  the  rent  were  due  was 
not  barred  by  s.  l.ol.  Act  X  of  185P.  The  provisions 
of  s.  110,  Act  X  of  1869,  were  applicable  in  such  a 
case  i  and  a  party  whose  objection  under  s.  Ill  was 
overruled  had  a  right  to  bring  a  suit  in  the  Civil 

Court.      JUGOBSftUB  SUHATB  V,  OoPaL  LALL 

[U  W.  B.,  260 


866. 


—   Non»registra» 


tion  of  name— Suit  hg  unregistered  holder  to  set 
aside  sale  of  undfr-tetture,  -The  holder  of  an  under- 
tenure,  though  his  name  has  not  been  registered  as 
the  owner,  may  inng  a  suit  to  set  aside  a  sale  of  the 
under-teiiure  made  in  execution  of  a  decree  for  rent 
against  the  former  holder,  on  the  ground  tliat  the 
money  due  under  the  decree  had  been  deposited  before 
the  sale.  Afzal  Ali  r.  1.ai.a  Gaukxabayan 
[B.  Ij.  B.,  Sup.  VoL,  619:  6  W.  B.p  Act  X.  69 


866. 


Illegal  sale  bv 


CoHector.-A  suit  will  lie  to  set  aside  the  proceed- 
ings of  a  Collector  who  acts  without  jurisdiction  in 
selling  land  not  within  hu  jurisdiction.  Ehoonoo 
v.  AOOBAL  SlVOH       ...         8  W.  B.,  611 

JoKBB  Lal  v.  NuBBiira  Narain  Sikgh 

[4  W.  B.,  Aet  Z,  5 

867. ^ale  under  Cri- 
minal Procedure  Code,  1B61,  s.  186.  A  suit  wa» 
held  not  to  lie  to  set  aside  a  aale  of  property  carried 


(  soaft  ) 


PIOKBT  or  CASES. 


( 
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out  under  ••  186  of  the  Criminal  Procedure  Code, 

1861.      Bt/KBQOttll  filMau  ft.  QoYBIiNMRIIT 

[8  W.  B.,  207 


868. 


Suit      to      tet 


a  tide  »al§  for  %rr$gularittt — Beng»  Jet  VII  of 
Jh80—Cinl  Proeefurt  Codf,  IRSfi,  t».  811,  812.-^ 
Tlio  words  *'lu  resport  of  •a1i*8  in  executi<n  of 
drrrpos"  in  i.  19  of  Rngal  Act  VII  of  1880  do 
not  include  any  proccfdiu^^t  inatitnted  after  the 
•ale  for  BcttiQii;  ii  atiile.  8s.  311  and  812,  therefore, 
of  the  ( ivil  '  rocedure  Co  io  do  not  apply  to  sales 
under  a  errtlAcate.  A  suit  therefore  to  set  aside 
such  a  lalu  for  irrofptlarity  is  not  barred  by  s.  812. 

BlDUirgARAir  tilNOtt    r.  PaNOHDBO  I.AL 

[L  Ii.  B.»  14  Calc,  1 

Rak  LoaiN  Ojha  v.  Buawam  Ojha 

[I.  Ii,  B.,  14  Calo.»  8 


868. 


Fr  and— Sale 


und^r  Art  X  of  1S59— Civil  Prortdnre  Cod^, 
e,S44-do1  XXrii({flS8t,9,  ll.^B  obtained  an 
#jr*p  *rte  dt  eree  for  arreara  of  rent  agidnst  <$  under 
Aol  X  of  18&0,  and  In  execnti>m  of  that  deeree 
lm»Uisht  the  tt^nure  to  sale.  At  the  sale  the  tenure 
was  pun'hased  by  AT.  N  then  bix>n4ht  a  suit  against 
Jl  and  4V  to  set  Aside  the  siile  on  the  ground  that  the 
reut*deeree  and  all  ex(««utitm  proceedings  taken 
then^under  were  fraudulent,  and  alleging  that  B 
was  the  actual  purchaser  In  the  name  of  A'.  An 
objection  was  taken  that  the  suit  would  not  lie, 
and  that  the  quettloiu  in  the  suit  were  such  as 
could  have  been  determined,  and  were  determined, 
by  the  CouH  exeeutiiv?  the  decree.  JTe/ftf  thai 
neither  a.  244  of  the  Civil  Proce«lure  Code  nor  the 
c«4TM|«HUnc  0.  11  of  Avt  XXIII  of  IS^ll  hat 
any  appllcatioit  to  proecedinet  in  execnUon  of  a 
decree  umWr  Act  X  of  18C9»  and  that  the  i^uit« 
being  on«»  to  wi  aside  the  sale  on  the  ground  of 
ftaud.  was  maintainable.  S**pod*  Cknrn  Ckm-ker* 
h^tf  V.  U^k'^m^i  intf  Jf^aA,  L  L.  i?..  It  Caie^ 
97^^  dlstlngui:theil.  BBiXio  Oorkh  Savkab  v. 
BvaurMsiu^  Bita       ,    I.  !«.  B.,  15  Cale«  178 

^^e  MaHBiiuso  KAmAui    Chatvkaj    v.   Gopa& 
Uo»x^vh  .    L  I*.  R«  17  Cale«  768 

iMMm^O  KVMAV  SA?tTA&  ev  Kau  I>as  ^avtai. 
[I.  Ik  R«  18  Cmlow»  683 :  Ik  B^  18 1.  A«  186 

BariK'H  MovjLK  Pa&  r.  Kryi>A  Lai  Tkt 

[L  Ik  BL«  16  Cale.»  894 

aikl  Hen  Vuk  CuAxm.%avTTT  »  KrsticK  Cvaxoba 
BAUAtti  .    I.  Ik  B«  86  Cale,,  SSd  note 

3fQ^ Trams  fkr      of 

Jf^f.€rt$  Jkci  ,  It  of  li^>$J.  «^  J $^  St»U  ctrnfrtxty  /o 
jMv«^</M  uf—Ciru  FrvtWttfv  Cvde  fjffi  Sir  ^ 
i>^&lyx«.^#l— ^«^#  *¥  aivr^y^^M  »»  fjr«c«|.*v/«  of 
docnm^-  l^ro^rty  s«bj«vl  to  a  moct^a^  ha^ia^ 
b<«^tt  sold  by  tW  mMtgage«  aa  hofci-r  t^i  a  drctce 
S^^ftiMsl  the  mert^ea^rursk  «  sif^uale  sail  w:m  bfO'cchi 
by  %W  «i«Kg^!OW  W  SK*  arshk  tW  atlsaaWlngla 
roateSiyeiUiit  of  a^  ^  «(  lbs  TfeMnte  oi  Ptopkxty 
ML    0«  «S^fKiM  bully 
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maintainable,  the  matter  being  one  for  determinatioa 
in  (xrcution  proceedings  under  s.  244  of  the  Code  of 
Civil  Procedure, — He  dii)  that, although  the  sale trsi 
contrary  to  the  pro^  isions  of  s.  S<9  of  the  Transfer  of 
Property  Act,  that  section'  being  for  the  benefit  only 
of  a  paiticular  class  of  persons,  namely,  those  con- 
cerned w>th  a  right  to  redee.n  mo  tgaged  property, 
such  a  sale  was  not  void,  but  voidable ;  (2)  that  the 
question,  being  one  ariung  between  the  parties  to  the 
suit  wherein,  the  sale  uas  made  and  relating  to 
execution  oould  not  be  raised  and  decided  in  a  snit* 
but  should  be  raised  and  tried  only  in  execntioa 
proceedings  taken  under  s.  244  of  the  Code  of  Civil 
Pncedure,  and  the  sale  set  aside  if  such  relief  were 
not,  for  any  reason,  barred ;  (H)  that  the  sale  having 
been  confirmed,  such  confirmation  was  final,  and  pre- 
cluded the  mortgagors  from  seeking  the  relief  to 
which  they  would  otherwise  have  been  entitled ;  and 
( i)  that,  notwithstanding  such  8«le  and  coafirmation, 
the  niort>;agorB  might  not  i^e  precluded  from  suing 
to  redeem  the  mortgaged '  property  ou  payment  of 
the  amount  given  cr^it  for  by  the  mortgjgee  in 
respeet  of  the  nle.    Matan  PATHUTf  •.  Pakitbav 

[L  Ik  B^  82  Ma<L,  847 


87L 


CtrtZ 


Code  (Act  XI V  of  1882 J,  e.  287  -Sale  in  eMeUtion 
enbjeri  to  wutrfgn^eSuit  to  net  atide  Male  for 
resale  of  properte  free  from  morigasfe  iiem.—the 
plaintiff,  having  sold  property  in  execution  of  a  decree 
subject  to  a  certain  mortgage  Ben  wkidi  had  bees 
duly  investigated  and  allowed,  bnmght  thb  ant  to 
have  the  sale  art  aude  and  praying  lor  a  rc^^ale 
of  the  property  free  from  the  m  rtieage  Ben.  MM 
that  he  was  not  entitied  to  the  rdicf  oongH*  His 
pro  er  remedy  was  to  hare  hroaght  a  lait  f  r  a 
declarstioa  that  the  allrged  laortjrage  was  nnU  sad 
void,  ami  to  have  stayed  the  aal^  ti  1  the  JtUimiiis- 
tioQ  of  that  suit.  Fabshotam  Maitji  a.  Gavish 
V121ATAX     .  .    I.lKB«S3Bon,758 


878. 

property  Si  Id 


w^do  f  round*  for  appemi    mpminoi 
ifecTM     ^f\a»e>ceao»  la 
When  a  part >  to  a  decree  and 
in  execnlioa  tlmeof  haasaffvted 
and  ptoperty  lu  he  sioli  vilhi  at  a 
a«e  to  rtcQv^vr  the  property  sa  saU 
mi^h(  have  hem  takira  in 


SbcT  in 

ikm  er>' 


ppeaKag:..  he  canact 


(    8087    ) 


DIGEST  OV  CASB6. 


(    8036    ) 
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the  decrees  made  an  order  setting  aside  sucb  sale  on 
that  (rround.  8  thereupon  sued  B  to  have  such 
order  set  asi  \e,  and  to  have  such  sile  confirmed,  and 
tooHtain  possession  of  such  property.  Held  that, 
inasmuch  as  snch  order  had  not  been  made  under 
s.  257  of  Act  VIII  of  1859.  but  had  been  made  at 
the  instance  of  a  purchaser  under  another  decree, 
and  B's  decree,  as  a  matter  of  fact,  had  not  been 
satisfied,  iS's  suit  to  have  such  order  sot  aside  was 
maintainable.    SAKGhAX  Ba.h  r.  Shbobart  HHAdAT 

[L  Ii.  B.,  8  AH.,  112 


874. 


C%9il  Procedure 


Code,  1859»  m.  256,  857— Sale  im  execution  of 
decree — ^mt  to  aet  aside  order  netting  aside  sale, — 
The  Court  executing  a  decree,  having  made  an  order 
setting  aside  a  sale,  nnder  Act  VIII  of  1859,  of  im- 
moveable property  in  t'^e  execution  of  the  decree, 
the  purchaser  at  snch  sale  sueti  the  dccree-holder  and 
the  judgmaiit-debtDr  to  have  snch  order  set  aside  and 
to  have  such  ssIh  cotifinne<l  in  his  favour.  Held 
(OldVibld,  J.,  dissenting)  that  the  suit  was  main- 
tainable, the  pro^Ltions  of  s.  257  preclading  an  appeal 
from  an  order  setting  aside  a  sals,  and  not  a  suit  to 
contest  the  validity  of  snch  an  order  ;  and  that  the 
order  setting  aside  the  9ale  in  this  case  being  ultra 
wres,  the  auctioD-pui^haser  was  entitled  to  the 
relief  he  claimed.    Diwan  Sivna  v.  Bhabat  sibgkh 

[L  Ii.  B.»  8  AIL,  ace 


876. 


Civil  Procedure 


Code,  1877,  »s.  811,  812— Suit  to  hare  execution 
Sftle,  after  being  set  a  fide,  confirmed, — Held 
(Qj^DViBLDy  J.,  dioen ting)  that  a  suit  by  the  pur- 
chaaer  at  a  sale  of  immo^  eable  property  in  execution 
of  a  decree,  which  has  been  set  aside  under  ss.  811 
and  812  of  Act  X  of  .877,  to  have  such  sale 
coafirmt  d,  on  the  k^i  und  that  there  was  no  irregu- 
larity in  the  publication  or  conduct  thereof,  is  not 
barred  by  the  List  clause  of  s.  312  or  by  the  last 
clause  of  s.  688,  but  is  maintainable.  Aztm- 
mn-DiN  V,  Baldxo  .    I.  Ij.  B.,  8  AH.,  664 


876. 


C«ri7  Procedure 


Code,  1^59,  ss,  25$,  257 -Hale  in  execution— Order 
qfaffarhm^nt  and  >ale  notifications  not  signed  h if 
Judge^  but  bg  Mutntnrim  Sale  »et  aside  ^Equitable 
esfo.  pel.  -  On  tht*  2lst  August  1876  certain  immove- 
able property  belonging  to  J/  was  put  up  for  sale 
and  was  pnrehased  t  y  A.  On  the  2«)th  April  1877 
snch  sale  whs  s^t  as  tie  nndor  s.  256  of  Act  Vtll 
of  18-9.  on  the  w round  that  the  order  attacMng  such 
proper  y  and  the  notifications  of  sale  had  not>  as 
required  by  s.  222,  been  hi.rned  by  the  Court  eie- 
cuting  the  decree,  but  by  the  Munsarim  of  the 
Court.  On  the  27th  June  1877  SI  conveyed  such 
property  to  //.  whii  pHPe>>a«ed  it  bond  fide  and  lor 
▼aloe,  and  satisfiKl  tbi'  incuuibrances  existing  thereon. 
Oa  the  l.th  AprU  1878  R  sned  U  and  M  to 
have  the  order  setting  aside  such  sale  set  ande,  and  to 
have  such  sale  emnfirmed  in  hia  favour,  on  the  gronnd 
that  it  had  been  improperly  sst  asUe  under  s.  266  of 
Act  VIII  of  18^,  the  jndgmenMehtor  not  havixig 
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been  prejudiced  by  the  irregularities  in  respect  whereof 
such  sale  had  been  set  aside.  Held  by  OijDPiubD, 
J.,  that  although  such  sale  might  have  been  impro* 
perly  set  aside,  yet,  inasmuch  as  the  order  of  attach- 
ment and  thenotiiications  of  f^ale  could  have  no  legal 
effect,  having  been  signed  by  the  Huosarim  of  tlie 
Court  executing  the  decree,  and  not  by  the  Court,  as 
required  by  s.  222  of  Act  VIII  of  18.''9;  and  inaa- 
much  as  it  would  be  inequitable,  after  the  incum- 
brances on  Such  property  had  been  satisfied  and  the 
state  of  things  changed  to  allow  R,  after  standing  by 
for  a  year,  and  permitting  dealings  with  the  property 
to  come  in  and  take  advantage  of  the  change  of  cir- 
cumstances, and  obtain  a  property  become  much 
more  valuable  at  the  price  he  originally  offered,  JB 
ought  not  to  obtain  the  relief  which  be  songht. 
Held  by  Stbaioht,  J,,  that  the  fact  that  the  Court 
executing  the  decree  had  not  signed  the  order  of 
atrachnient  and  the  notifications  of  sale  vitiated  the 
pit)cee<iings  in  execution  ab  initio,  and  rendered  the 
sale  which  R  desired  to  have  confirmed  void  and  M*% 
suit  there  rore  failed,  and  had  properly  been  dismissed. 
Bam  Dial  v.  Mahtab  Singh 

CXIa.R»8  All.,  701 

877. Citil  Procedure 

Pode,  ss.  244,  278,  288Smt  to  confirm  sale  after 
it  is  set  aside — Person  not  party  to  proceedings — 
Specific  Relief  Act,  s,  42, — M,  in  whose  name  pro- 
perty had  been  purchased  at  an  execution  sale  which 
was  improperly  set  aside,  bi  ought  a  suit  to  have  the 
crder  setting  aside  the  sale  reversed  and  the  sale  con- 
firmed in  her  favour,  and  for  a  declaration  that  the 
property  was  not  liable  to  be  sol  i  in  execution  of  a 
decree  of  the  defendants  against  third  persons,  under 
which  it  had  been  attached  and  advertised  for  sale. 
Held  that  such  a  suit  could  only  be  maintained  undor 
s.  AZ  of  the  Specific  Bilief  Act  (I  of  1877),  but 
that  s.  244  of  the  Civil  Procedure  Code  indicated 
the  intention  of  the  Legislature  that  such  questions 
shoulil  be  determined  in  the  execution  department* 
and,  reading  together  the  provisions  of  ss.  2^4^  278, 
nnd  283  of  the  Code,  the  suit  was  premature  and 
therefore  not  maintainable.  Mak  Kuab  v.  Taba 
SiHSH  .  I.  L.  K.,  7  All.,  688 

878. . —  Suit     to    have 

confirmed  a  sale  set  aside  b>t  Collector — Transfer  of 
execution,  of  a  decree  to  Collector — Power  ofCollec* 
tar—CivV  Procedure  Code  (1882),  ss,  312, 820,  and 
68%  cL  1$— Rules  frame JL  bg  Qorernment  under 
s  320 — Jurisdiction  of  Civil  Court — Sale  in  execw 
tion  of  decree, — Certain  property  was  sold  in  execution 
of  a  decree  by  the  Collector  to  whom  the  execution 
had  been  transferred  undc?  s.  820  of  Uie  Code  of 
Civil  Procedure  (Act  XIV  of  1882).  The  Collector  set 
aside  the  sale  before  the  date  of  confirmation,  on  the 
stle  ground  that  the  judgment-debtor  had,  subse- 
quent to  the  sale,  made  full  payment  of .  the  sum 
dMieed.  Thereupon  the  anction-purchaser  filed  a 
»uit  for  a  dotlanjti>>n  that  the  sale  had  been  impro- 
perly sei  asid<^  anl  for  a  confirmation  of  the  sala. 
Meld  that  the  suit  would  lie.  Beading  s.  312  with 
i.  811  of  the  Cbde  of  Civil  Procedure,  the  suit  was  not 
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barred  under  the  laafc  clause  of  8.  312  nor  under 
«.  £88,  c1.  16.  Meld  also  that  the  rules  framed  by 
Oovemment  under  s.  820  of  the  Code  only  restricted 
the  powers  of  the  Court  to  interfere  with  the  prore- 
dnre  of  the  execution  of  decrers  trans  ferred  to  the 
Collector.  Thry  did  not  come  in  the  way  of  a  party 
bringing  a  civil  snit  to  establish  his  purchase. 
Seld  iJso  that  the  Collector  had  no  power  under 
s.  811  of  the  Code  to  set  aside  the  sale  and  receive 
payment  from  the  judgment  -  debtor.  Mai  hubat)A8 
i«.  Pavhaua  .     L  Ii.  B.,  19  Bom.»  816 

879. Advance  by  mortgagee  to 

pay  o£f  prior  lien  on  mortgag<»d  propeity 
and  save  the  property  firom  sale  in  execu- 
tion of  deoree^Trantfer of  Property  Aei  (IV of 
^b2J,  ««.  60,  €8,  72,  74,  76,  9B—Suit  oyoinH  purm 
chaser  of  property  to  recover  amount  to  adeanced — 
Charge  on  the  mortgaged  propeity, — Plain tiiPs 
undivided  brother  had  advanced  money  on  a  usufruc- 
tuary mortgafse-bond  to  enable  the  owners  of  certain 
property  to  obtain  possession  of  it  from  on^  in  irho«e 
favour  a  lien  had  been  decreed  to  subsist.  The  money 
not  having  been  so  applied,  the  holder  of  the  lien 
attached  the  property  and  applied  to  the  Court  for 
its  sale.  To  save  the  property  from  bein?  sold, 
plainlaif's  said  brother  f!irther  paid  the  amount  of 
the  lien  into  Court ;  and  at  about  tlie  same  time 
the  mortgagor  sold  the  property  to  defendant.  Plain- 
tifPs  brother  had  never  obtained  possession  of  the 
property,  and  had  since  died.  Up  >n  plaiutitf  suing 
to  recover  (in  addition  to  the  mortgage  amonnt, 
liability  for  wh'ch  was  not  disputed)  the  amount 
of  the  lien  so  paid  into  Court  to  save  the  property 
from  sale.  Betd  that,  inasmuch  as  plaintiff  could 
only  succeed  by  showing  that  by  such  payment  a 
charge  vras  created  upon  the  land  (the  n  oiiey  not 
having  been  paid  at  the  request  or  for  the  benefit 
of  the  defendant),  the  snit  must  fail.  There  is  no 
provision  in  the  Transfer  of  Property  Act  to  support 
the  proposition  (involved  by  the  plaintiff's  suit)  that 
a  second  u  ortgagee  may,  by  a  transaction  between 
himself  and  the  first  mortgagee,  without  knowledge 
or  concurrence  on  the  part  of  the  mortgagor,  acquire 
a  new  right  over  the  mortgatsed  property.  Per 
SuBBAHAViA  Attab,  J.—That  as  against  the  mort- 
gagors plaintiff  would  have  been  entitled  to  add  the 
sums  paid  by  him  to  the  prior  incumbrancer  to  the 
mortgage  amount.  But  as  the  mortgage  was  nsu- 
froctuary  and  plair  tiff  had  never  obtained  possession, 
he  had  acquired  no  charge  on  the  mortgaged  property 
for  the  money  recoverable  by  him  under  s.  68  of  the 
Transft-r  of  Property  Act.  The  amount  sought  to  be 
added  thereto  consequentlv  stood  on  a  similar  footing, 
and  the  plaintiff's  contention  that  a  charge  in  respect 
of  it  existed  in  his  favour  was  unsustainable. 
Nogender  Ckunder  Ohoee  r.  Kaminee  Dottee,  11 
Moore'e  i.  A.,  241  at  p,  259,  and  Anondi  Ham  ▼. 
Bur  Najaf  Alt  Begom,  I.  X.  J?.,  IB  AIL,  196. 
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Xefutal  of  Deputy  Collector  to  eett  in  exeeuHonoJ 
decree  of  Revenue  Court— Cauee  of  action. — 
Where  a  Deputy  Collector  refuses  to  sell  a  certsin 
property  in  execution  of  the  decree  of  a  Bevenue 
Court,  and  the  applicant  fails  to  bring  a  suit  withia 
the  proper  time  for  a  derlaration  of  his  right  to  have 
the  property  sold,  he  cannot  procure  to  himself  more 
time  by  making  a  second  application  to  the  Deputy 
Collector  for  execution  and  having  the  refus^ 
repeated.  A  suit  so  brought  cannot  have  its  foon 
changed  and  be  treated  as  a  suit  to  establish  the  lien 
which  the  plaintiff  obtained  on  the  pro^terty,  and 
to  bring  the  same  to  sale  for  discharge  of  that  lien. 

BUOHOOHVUPUH   SiHOH  V.   QOPAA   (SBVVD   CHOW- 

PHBT 20W.  Bnl7 

BueHOOHVHDTnr  SoreH  «.  CooHBAini 

L20  W.  B.»  16 

88L Suit  by  purohaBer  at  exe* 

cation  sale  to  sue  for  partition— Csrf«^a/S9 

of  purehaee  by  JEt^gietrar—Conreyance-^Decluru' 
Hon  of  right  to  ekare—Mulee  of  Court,  416,  49/.— 
The  position  of  a  purchaser  at  a  sale  in  execotioB 
of  a  decree  of  the  High  Court  after  he  has  obluned 
a  certificate  from  the  Begistrar  under  rule  415  of 
the  Bules  of  Court  is  that  of  a  person  clothed  with  a 
right  to  a  conveyance  in  virtue  of  a  contract;  he 
does  not  hold,  save  as  regiirds  the  parties  to  the 
contract  of  sale^  the  podtion  of  an  owner.  When  the 
sale  is  confirmed,  t^e  purchaser  is  entitled  to  a 
conveyance,  and  until  he  obtains  a  conveyance  the 
propetty  in  the  estate  purchased  does  not,  havmg 
regard  to  rule  481,  pass  to  him  so  as  to  give  hiA 
rights  as  against  parties  not  bound  by  the  decree 
under  which  the  sale  tcok  place.  All  that  passes  to 
him  as  against  the  defendant  in  that  suit  is  s& 
equitable  estate  and  a  right  to  a  conveyance  of 
the  property.  And  therefore,  as  the  estate  in  the 
property  purchased  has  net  passed,  the  purchaser 
is  not  entitled  to  maintain  a  suit  for  partition.  In 
such  a  suit  he  could  not  on  partition  give  a  good 
conveyance  to  the  parties  interested  in  the  estate,  nor 
would  he  be  entitled  to  a  declaration  of  his  share 
in  the  property.  J  chub  Mpll  Kroorba  r.  Tabav- 
XI8T0  Dbb   •        •        .    I.  Ii.  B.,  10  Cale.,  262 

882. Suit  for  refund  of  pro- 
ceeds of  sale  paid  to  wrong  -paity^civil 
Procedure  Code,  1869,  «.  ^gTO.—  Vo  suit  lay  for 
a  refund  of  the  proceeds  of  sale  realixcd  in  execution 
of  a  decree  paid  to  a  wrong  party  by  order  of  a  com- 
petent Cour&  under  s.  270,  Act  VIII  of  18(9 
{Hieffntieute  I^BTOroB,  J.).  HvRiSH  CnuxDSE 
SntOAB  o.  AzmooDDSBV  Shaba 

[W.  B.,  F«  B«  180 

8ait  by  purchaser  to  re- 


cover pnrohase-moiley  paid  at  shIo— Cm7 
Procedure  Code  (Act  MF  of  lb82j,  e.  SlS—Salu 
of  property  in  emecution  in  which  judgmtaut'^ekiar 
h9M  uo  imterut — Limitation— Accrual  of  tka  cauae 
of  action.— 'Vnder  s.  816  of  the  Civil  Procedure  Cod^ 
a  suit  will  lie  to  recover  pavchase-moaey  paid  aft  a 
Court-sale  for  property  to  which  it  is  found  thai  tht 
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jud^ent-debtor  has  no  title.  The  cause  of  action 
in  sacb  a  case  does  not  accrue  till  the  purchaser  is 
deprived  of  the  property  which  was  sold  to  him. 

QtTBBHIDAWA  r,  OASaATA 

[I.  li.  R»  22  Bom.,  783 

334^  —  Sale  in  exeoation  of  decree 

•enforcing  mortgage— Z^u^rtftufioii  of  proceeds 
of  exeeution-toU  —  Frioriiff  of  mortgagee  -Act  IV 
of  1682  (Transfer  of  Properly  Act),  *.  80.— A 
mortgaged  certain  property  to  B  in  July  1874,  to 
C  in  March  1877>  and  again  to  B  in  November  1877. 
B  obtvned  a  decree  directing  the  sale  of  the  pro- 
perty in  sattsfactioi  of  hb  two  mortgages,  and  it 
.was  sold  accordingly.  Subsequent  to  the  sale,  C 
^obtained  a  nmilar  decree  upon  hi«  mortg«tge,  and, 
having  unsuccessfully  applied  in  his  own  suit  to  hftve 
his  decree  satisfied  out  of  the  SMl^proceeds  after  pay- 
ment of  ^'s  firsC  mortgage  of  July  1874,  brought  a 
•nit  under  the  last  paragraph  but  one  of  s.  295  of 
the  Civil  Procedure  Code  to  recover  the  amount 
received  by  B  in  re'^pect  of  jB's  mortgage  of  Novem- 
ber 1877.  Held  that  to  read  tlie  words  <*an  in- 
cumbrance'* in  s.  296,  prov.  (o),  of  the  Civil 
Procedure  Code  as  "an  incumbrance  or  incumbraoces,'' 
so  as  to  give  priority  to  B's  mortgage  of  November 
1877  over  C*%  earlier  mortgage  of  March  1877, 
would  be  to  defeat  the  intention  of  the  Legblattire 
as  ei  pressed  in  that  section  and  also  in  s.  80  of  the 
Transfer  of  Property  Act,  and  that  C  was  entitled  to 
maintain  the  suit.    Mitthu  IjAL  v.  Kishaf  LA£ 

[L  li.  B.»  IS  AIL,  540 
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SoJft  for  declar  a  tion  of  title 


iigaintt  foreign  creditor -^0^0  by  French 
Comrt  of  ship  pledged  to  secure  payment  of  debt — 
Claim  bif  pledgee  to  proceeds  of  sale. — M  pledged 
his  ship  in  August  187H  to  C  as  security  for  a  bond- 
debt  of  H  1,500,  repayable  by  two  instalments  in 
February  and  August  1879.  S  seized  the  ship  in 
French  territory  for  a  debt  due  to  him  by  Jf,  and 
the  French  Court  sold  the  ship.  C  made  a  clnim  on 
the  proceeds  of  the  sale  in  the  hands  of  the  Court  in 
December  187H.  The  French  Court  required  C  to 
produce  a  copy  of  an  English  Court's  judgment 
acknowledging  and  sanctioning  Cs  claim  against 
M.  C  sued  8  to  obtain  a  declaration  of  his  right  to 
recover  the  amount  due  by  Jf  on  the  bond.  Held 
that,  whether  or  not  his  lien  was  destroyed  by  the 
sale  of  the  ship  in  French  territory,  C  was  not 
entitled  to  any  of  the  proceeds  of  the  sale,  either  at 
the  dote  of  the  sale  or  of  his  claim  in  the  French 
Conrt,  and  the  denial  by  iS  of  C*%  right  to  any  of 
the  proceeds  of  the  sale  gave  C  no  cause  of  action. 

•CmTHAXBASA  V.  MUTHAYA 

[L  It.  R»  5  Mad..  880 
886. Salt  by  owners  for  sum 


realised  by  sale  of  Bhig— Abandonment  of 
French  ship  to  French  Consul — Principal  and 
agent.— The  Captain  of  the  French  ship  C,  which 
liad  been  wrecked,  abandoned  her  to  the  French 

TOX,  IT 
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Consul  for  the  benefit  of  all  concerned.  The  owners 
assented  to  this  arrangement,  but  afterwards  sued 
the  Consul  as  their  ngent,  for  the  sum  realized  by 
the  sale  of  the  ship.  Held  that,  when  the  owners  of 
a  foreign  ahip  abandon  her  to  their  Coniul  for  the 
benefit  of  all  concerned,  they  cannot  afterwards  sue 
him  as  their  agent.  Semb/e — That  the  owners  of  a 
foreign  ship,  when  abandoning  to  their  Consul,  can- 
not  legally  enter  into  a  private  agreement  with  him 
with  reference  to  |the  fund«  realised  by  the  sale  of 
the  ship.     RoBEBT  «.  Jaqubhih 

[Bourke,  O.  a,  112 

69.  SUBSCRIPTIONS,  SUITS  FOB. 

887.  -  -  -  Suit  by  secretary  of  chari- 
table institution  against  subscriber- 
Liability  of  subscribers  to  charitable  institution. — 
The  extent  of  a  subWiber*8  obligation  must  depend 
upon  the  nature  of  tho  particular  charity  or  other 
subject  for  which  the  subscription  is  given,  and,  in 
some  casee,  upon  what  the  sabscriber  said  or  did 
when  he  agreed  to  subscribe.  Qtuare— Whether 
(assnming  tiie  liability  of  a  subset  iber  for  unpaid 
subscriptions)  the  secretary  of  a  charitable  institu- 
tion, with  the  consent  of  the  committee  of  manage- 
ment, is  entitled  to  sue  a  subscriber  for  the  amount  of 
his  contribution.  Ebdab  Nath  Mittbb  v.  Alisab 
BoROiCAN  10  C.  Ii.  R.»  197 

liiabiUty   of  subscribers 


to  a  proposed  town  hall.  -  a  suit  will  lie  to 
recover  a  subccription  promised,  the  subscriber 
knowing  that,  on  the  faith  of  his  and  other  subscrip- 
tions, an  obligation  is  tn  be  incurred  to  a  contractor 
ftir  the  purpcse  of  erecting  n  building  to  be  paid  for 
out  of  the  moneyn  subscribed.  EbdaB  Nath  Bhat- 
taohabji  v.  Gobib  Mahohkd 

[I.  Is.  B.,  14  Calc,  64 

70.  TAX. 

889. Suit  to  recover  tax  ille- 
gally levied  -  Bombay  Abkari  Act  (V  of  1S7S)^ 
s.  29,  Omission  to  stay  proceedings  under. — 
Though  a  person  subjected  to  an  undue  demand 
may,  under  s.  29  of  the  Act,  take  steps  by  which 
the  Collector's  pioceedings  may  be  stayed,  still  his 
abstention  from  such  a  course  w  ill  not  deprive  him 
of  his  ordinary  rijrht  to  recover  money  wrongfully 
taken  from  him  for  the  benefit  of  a  third  person. 
Nab  AY  AN  Vbkku  v  Sakhabax  Nagu 

[I.  li.  B.,  11  Bom.»  619 
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71.  TOBTS. 
Suit  fo;  tort  amounting 


to  felony — Cause  of  action -Proof  of  previous 
conviction  in  Criminal  CowW.-r  Where  a  person 
brings  a  suit  alleging  a  state  of  facts  which  amount 
to  felony,  he  must  show  that  he  has  done  his  best  to 
procure  n  conviction  on  the  criminal  charge  before 
ihe  Civil  Court  will  entertain  such  a  suit.  Coona- 
lOTLL  r.  Sakho  Bavb  .    8  Ind.  Jur.,  ISt.  8.,  187 

12  B 
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Suit  in  respect  of  tort— 


Tahinff  awajf  and  detaining  Pfoperty — Petned^  hif 
civil  action, — In  a  csso  whore  a  person  took  away  a 
oow  oat  of  another's  field  and  wrongfully  detained  it, 
pretending  that  he  parcfaased  it  at  an  anctionosale  in 
execution  of  iLdecree,  it  was  held  there  was  a  remedy 
hy  civil  action.  The  pluntiif  was  not  hound  to  in- 
stitute criminal  proceedings  in  the  first  instance,  and 
the  Civil  Court  was  hound  to  take  ccwnizance  of  the 
suit  under  s.  1  of  the  Code  of  Civil  Procedure 
of  1859.  Shama  CHimir  Boss  r.  Bholi  Nath 
Durr    ....    6  W.  B.»  Civ.  Bef.y  0 


892. 


Suit  for  damages  for  abuse 


— Failure  to  take  criminal  proeetdings, — The  failure 
of  an  injured  party  to  institute  criminal  proceedings 
does  not  deprive  him  of  his  right  to  hring  a  suit  in 
the  Civ$l  Court  to  recover  damages  for  ahuse.    Srbb- 

KATH  MOOKBBJSI   V,   KoitVL   KimMOKAB 

[16  W.  B.,  88 


89a 


Suit  for  property  (or  its 


value)  attached  before  jodgment  and  made 
away  with — Faifure  to  inttitnie  criminal  prO' 
oeedinffi.  A  suit  will  lie  for  the  recovery,  or  for  the 
value,  of  property  attached  under  s.  81,  Act  VIII 
of  1859,  and  afterwards  made  away  with  hy  the 
defendants  in  collusion  with  the  attaching  officer, 
without  a  criminal  prosecution  heing  previously 
instituted  against  them.  Choitukwo  Paramahtck 
r.  ZwciBBoospEB  Shaikh    .         ,    18  W.  B.,  S7 


894. 


Suit  for    tort    not   com- 


ir 


poundable— Jf#r^er  of  tort  in  felony — La,, 
applicable  to  Hindus  and  Makomedans—  Englith 
late —  Bight  to  bring  civil  emit  be/ore  prosecuting 
for  ofience.-  Within  the  original  jurisdiction  of  the 
Hip:h  Court  of  Madras,  a  Hindu  or  Mahomedan  whose 
civil  rights  have  heen  infringed  hy  an  act  which  is 
also  a  noU'Componndahle  ofFencc  is  not  hound  to 
prosecute  the  olfender  hefore  maintaJning  his  civil 
action,  nor  is  his  rifrht  to  prosecute  liis  action  sus- 
pended until  the  offender  is  brought  to  justice. 
i^BPrii  KAWBBR  r.  MUHAKUAB   Mb&A 

[I.  I..  B.,  4  Had.,  410 
895.  —  Stdt  to  recover  damages 

for  detention  of  goods —Dismissal  of  criminal 
charge  for  taking  same  goods. — The  circumstance 
that  the  plaintiff  preferred  a  criminal  chai^re  against 
the  defendant  for  the  taking  of  his  goods,  which 
charge  was  dismissed,  does  not  prevent  the  plaintiff 
from  afterwards  suing  in  the  Civil  Court  to  recover 
damages  for  the  taking  or  detention  of  the  goods, 
notwithstanding  the  Criminal  Court  may  have  juris* 
diction  upon  a  conviction  to  impose  a  fine  and  award 
it  to  the  protector  as  crmpensation.  BooPA  Bbwa  r. 
Ramcooicab  Sakdtal 

[Marsh..  SI48 :  8  Hay,  18 

Adrah  v.  HrRBVLLUB  .    8  If.  W..  68 


— —  Suit  for  fine  realised  after 

imprisonment  in  defiialt  of  payment— /«■• 
prisonment — Fine.— An  accused  person  was  punished 
hy  the  Magisbmte  hoth  with  imprisonment  and  fine 


BiaHT  OF  BUTT-'eonHnued. 

71.  TORTS— contdudei*. 

and  was  sentenced  in  default  of  payment  of  fine  to  a 
further  imprisonment.  After  the  accused  had  under- 
gone both  the  principal  punishment  and  additiooal 
imprisonment,  he  was  released,  and  the  fine  realised 
from  h^  Seld  that  a  suit  by  him  to  recover  the 
amount  of  the  fine  was  not  maintainable ;  the  addi- 
tional imprisonment  not  being  in  lieu  <rf  the  fine^ 
but  as  a  punishment  for  non-payment  of  it.  Msa- 
ooLLAH  e.  OiTKXB  .8  Agra,  380 

72.  WITNESS. 

897.  Cause  of  action— ^t<  for 

expenses  of  witness  tw  civil  ease. — ^No  suit  will  Ue 
for  the  ezpensrs  of  a  witness.  Db  Sabak  v. 
Hir&isH  CHxrHDBB  Biswas 

[5  W.  B.,  8.  C.  C.  BaC,  6 


898. 


Smit  fordama* 


w^*». u«v»  joraumv 

^es  caused  bg  false  statement  of  witness  in  a  suit. 
— No  action  will  lie  against  a  witness  for  making  a 
fslse  statement  in  the  course  of  a  judicisl  prooec^ng. 
CfliDAiniAHA  r.  THiamcAin 

[LI1.B.,  10  Mad..  87 


899. 


Slander  -  Fri- 


tilege  of  witness — Slander  uttered  hg  witness  whilst 
under  examination  in  a  Judicial  I  proceeding. — A 
witness  in  a  Co>irt  of  justice  is  absdlately  privileged 
as  to  anything  he  may  say  as  a  witness  having  rcfer^ 
ence  to  the  enquiry  on  which  he  is  called  aa  a  witness. 
The  plaintiif  sued  to  recover  damages  for  shuider,  the 
statement  complained  of  heing  alleged  in  the  plaint  to 
have  heen  made  by  the  defendant  while  hang  ex- 
amined as  a  witness  during  the  hearing  of  a  ease  before 
a  Magistrate.  It  was  found  that  the  statement  was 
made  in  answer  to  quf«tiona  put  to  the  defi-ndant 
as  a  witness  and  allowed  by  the  Court  aa  relevmnt  to 
the  case.  The  phuntiff  alleged  that  the  statement  was 
made  maliciously,  that  the  defendant  bore  bim  a 
grudge,  and  that  it  was  to  give  vent  to  that  gmdge. 
and  to  injure  his  reputaticn  that  the  statemeDt  was 
made,  ffeld  that  the  plaint  disclosed  no  cmutae  of 
action,  and  that  the  suit  had  been  properiij  diamisaed. 
BHiKincBKB  SiVGH  r.  Bbchakam  SimKAB.  Bhx- 
ciTMBiR  SnroR  r.  (}oTi  KanTo  1)as 

[L  I«.  B..  15  Cttle^  884 


40a 


Dcfamtaii 


Verbal  abuse — Special  damage  —  Witness — JRn'W- 
lege. — llie  phuntiff  was  cited  aa  a  witneaa  by  o«e  S 
in  a  suit  instituteil  by  him  against  defendant.*  After 
plaintiff's  evidence  had  been  concluded,  in  wbieb  be 
staged  that  there  was  no  enmity  betweni  bim  and 
defendant,  the  defendant  was  examined  by  the  Cout. 
and  stated  that  there  was  enmity  bet  a  ecu  bin  and 
plaintiff,  and  on  the  Court  inquiring  to  know  wbal 
WHS  the  c»use  of  enmity,  defendant  need  w^orda  con* 
veying  the  meaning  that  plaintiff's  desoent  wma  ille- 
gitimate. In  a  suit  for  dander  institnted  bv  the 
pUintiff,— Heltf  hy  BaonHirasT,  J^  tbnt  v&ndcr  tbe 
circnmstancca,  th^  statement  complained  of  wras  made 
by  defenduit  whUe  deponng  in  the  witneaa-box,  and 
was  therefore  ahaohitely  privileged.    Pht  Makvood. 


(    8045    ) 

BiaHT  OP  BUlT^oneluded. 

72.  WlTNWQ-^concltided. 
J.  (contra),  that  the  question  whether  or  not  the 
statement  complained  of  was  made  by  defendant  in 
course  of  his  deposition,  or  after  it  was  finished  and 
when  he  was  i.o  longer  in  the  witness-box,  had  not 
been  tried,  and  the  order  remanding  the  case  for  trial 
on  the  merits  w»s  right.     Further,  that  the  EneKsh 
Jaw  of  sender  as  forming  part  of  the  law  of  defama- 
tion, and  as  such  drawing  somewhat  arbitrary  dis- 
tinctions between  words  actionable  per  99  and  words 
requinnif  proof  of  special  or  actual  damage,  is  not 
applicable  to  this  country,  either  by  reason  of  any 
statutcffy  provision  or  by  any  uniform  course  of  deci- 
fflon  sufficient  to  establish  such  distinctions  as  part  of 
the  common  law  of  Hritish  India;  that  whilS^  the 
Bnglish  law  of  defamation  recognizes  no  distinction 

.  M  ^^.^M?''"**^*^  ■■  *^^^  ^^  personal  insult  in 
civil  liability,  the  law  of  British  India  recognizee 
personal  insult  conveyed  by  abusive  language  as  ac- 
tionable per  i€,  without  proof  of  special  or  actual 
damage ;  that  such  abusive  and  insulting  hinguajre, 
unless  excused  or  protected  by  any  other  rule  ofUw, 
18  m  itself  a  substantive  cause  of  action  and  a  civil 
injury,  apart  from  defamation,  and  that  malice  is  an 
element  of  liabflity  for  abusive  and  insulting  Un- 
guage,  and  that  such  malice  will  be  presumed  or  in- 
ferred, unless  the  contrarjj  is  shown ;  that  when  the 
defendant  is  not  absolutely'  privileged  and  protected 
by  reason  of  the  office  or  occasion  en  which  he  em- 
ployed  such  language,  he  renders  himself  subject  to 
a  civil  liability  for  damages,  irrespective  of  any  plea 
of  justification  based  upon  proving  the  truth  of  the 
statements  contained  in  the  abusive  and  insulting 
language  complained  of ;  that  the  rule  of  English  law 
as  to  the  privilege  or  protection  of  a  witness  in  regard 
to  defamatory  statements  made  in  the  witness-box  is 
based  upon  a  public  policy  which  is  equally  appli- 
cable to  insulting  and  abusive  Tant^aaze  used  by  such 
witness ;  and  such  statements,  when  made  in  the  wit- 
ness-box, are  privileged  and  protected,  even  though 
made  malicxusly  and  falsely,  fo  long  as  they  are 
relevant  to  the  inqniry  in  the  broadest  sense  of  the 
phrase ;  and  that,  even  where  such  statements  have  no 
reference  to  the  inquiry,  the  defendant  may  prove 
the  absence  of  malice,  and  that  they  were  made  in 
grod  faith  for  the  public  good.    Dawan  Singh  v, 
Mahip  Singh  .    I.  L.  B.,  10  AH.,  426 

Nor  is  a  witness  liable  to  be  prosecuted  for  defamation 
for  whrtt  he  says  in  the  witness-box  while  under 
exammation. 

See  Cabbs  xtitdbb  Dbtaicatiok. 

BIGHT  OP  WAY. 

See  AoQimsoBKOB. 

[1 B.  L.  B.,  A.  C,  218 
See  Casss  fvdeb  Dkpamatiok. 
See  Easkkskt. 

[L  Ii.  B.,  18  Bom^  882 
X  Ia.  B.,  26  Gala,  811 
I.  Ii.  R»  22  Bom.,  626 
See  BsTOPPBL— Ebtofpbl  by  Judoxbht. 

[I.  Ii.  B.,  4  Calo.»  692 

TOL.  IT 


DIGKST  OF  CASES. 
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BIQHT  OP  WAY-^continwid. 

See  Ikjukctioh  —  Special  Casbb  —  Ob- 

STEUOWOH    OB    InjUEY    TO    E1GHT8    OP 

Pbopbbtt— Bight  of  Wat. 

,  ^      [eB.Ii.B.,828 
I.  Ii.  B.,  10  Bom.,  890 

1. 1<.  B.,  24  Bom.»  188 

See  Lahd  Aoquisition  Act,  1870,  ss.  16 

^"^^^  '  .^^      8W.B.,27 

[6  B,  L.  B.,  Ap.,  47 

See    P088B88IOK,    Oeder    op    Ceikjkal 
Coimr  AS  TO— Dmptttbs  as  to  Eioht 
•  01  Wat,  Watbb,  bto. 

[2B^B.,Ap.,9 

^      2  W.  B.,  Cp.,  64 

I.  Ii.  B.,  6  Calo.»  194 

X  Ii.  B.,  4  KacL,  121 

X  Ii.  B.,  7  Had.,  49 

14  W.  B.,  Cp.,  28 

2  C.  W.  N.,  670 

See  Cases  under  Pbbboeiption— Easb. 

XBVTs— Bight  op  Wat. 

See  Bight  op  Suit— Eabbmbnt8 

[X  L.  B.,  9  All.,  484 

rr^'  — ~ Creation  of  rifcht  of  way— 

i^s*r-^rfwr*6  po,eeeeion.-A  rigl,t  of  way  need 
not  have  ;ts  ongin  m  an  express  grant,  but  may  be 
ertablished  by  continued  user  for  a  certain  pwiod 
constitutmg  adverse  possession.  Bah  Gitnga  Doss 
».  UOBIND  CHtTlTDBB  Doss  16  W.  B.,  284 

i>-    7^     .  ».    ^ ^*«''  —  Custom  — 

Froof  of  rtffht  of  way.- A  right  of  way  may  be 

created  either  by  grant  or  by  immemorial  custom  or 
by  necessity,  and  it  U  necessHry  for  a  party  seeKnir 

^5^*f^l"?^  '  ^"^^^  ^*  *^  ^^""^^  V^ove  its  existence, 
and  that  it  is  ancient  and  has  been  exercised  without 
interruption.  The  deter ttination  of  the  existence  of 
tne  right  18  a  question  depending  on  the  evidence  in 
each  case,  the  right  being  inferred  from  the  evidence. 
iMAiCBinn>BB  Bbgith  v.  Shbo  Dtal  Bam 

[14  W.  B.,  199 

Sataigiapa  Viebasapa  v.  Babvakapa  Basapa 

[10  Bom.,  889 

Proof  of  veil  established  and  fixed  user  will  be 
suffiaent.     Bhugwan    Chuvsbe    Chowdhet   « 
K=®3Ai. 7W.B.,271 

j-^'  ~^~Z     ^ Veer-  Freicrip- 

i*l«  rtght'-Proof  of  right  of  way.-In  order  to 
establish  a  right  of  way,  the  person  claiming  must 
prove  uninterrupted  user  for  a  certain  length  of  time, 
and,  if  his  right  is  interrupted,  must  go  into  Court  at 
once.  No  length  of  time  can  give  a  party  such  a 
right  as  destroys  all  the  ordinary  uses  of  the  servient 
property,  e,g ,  a  general  right  to  the  'promiscuous 
use  of  a  whole  property  for  the  purpose  of  driving 
cattle  over  it.  Jot  Doobga  Dossia  v,  Juogbbkath 
^o^  16W.B.,296 

Hbbsa  Lall  Koobr  «.  Pfehkbsitr  Eoobb 

[16  W.  B.,  401 

.^ ~- Uter  —  Pretump- 

tton  from   long  t»sr.—Qtfi8iv— Ought  a   Court  to 
infer  from  user  alone  that  a  right  of  way  has  been 

12  B  2 
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DIGEST  OF  CASES. 
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BIOHT  OF  WAY^eontinmed,    , 

ocmf erred  by  the  owner  of  the  land  upon  the  person 
exercinng  the  nser,  unless  that  nser  has  extended 
over  a  period  as  long  at  that  which  the  law  wonld 
allow  to  the  owner  for  bringing  an  action  of  eject- 
ment if  absolutely  excluded  from  possession  ?  Mo« 
HDC  Chuhdbb  Chctckbsbvtty  v.  Cbukdbk  Churn 
QooHO low.  XL,  452 


6. 


Vter — Actual  user 


within  two  if  ears — Limitation  Act,  1871,  s.  j37. — In 
a  suit  to  establish  a  right  of  way,  it  is  not  sufficient 
for  a  plaintiff  to  prove  user  for  twenty  years  which 
ended  more  than  two  years  next  before  theinstitution 
of  the  suit ;  he  must  show  exercise  of  the  right  by 
actual  user  within  such  period  of  two  years.  Gofbi 
Cmxhtd  Sbtia  V,  Bhoobuh  Mohdh  Srh 

[28  W.  H.,  401 


6. Sufferance.— A  right 

of  way  by  sufferance  over  another's  land  cannot 
create  a  permanent  right.  Ashootosh  Chttckbr- 
BUTTY  V.  Tbbtoo  Hosdab      .    W.  B.,  1864, 298 


FUTTBH  ALI  «.  A80ITB  AU 

7. _ 


17  w.  a.,  11 

Termitting  cattle  to 


pate  over  ground  between  village  and  public  road, 
— The  owner  of  a  piece  of  land  between  a  village  and 
the  public  road,  who  allows  his  neighbour's  cows  to 
pass  over  it  on  the  way  to  pasture,  does  not  thereby 
create  a  right  of  easement  over  the  land  so  as  to 
deprive  it  of  all  value  by  rendering  its  cultivation 
impossible.  Ck)0BO00HUBir  Goon  r.  GnBaAOOBiVD 
Chattbbjbb        .        •        .        .    8W.B.,269 


8. 


—  User—Evidence  of 


right  of  waif. — User  during  previous  ownership  is  no 
evidence  of  a  right  of  way  which  relates  to  the  land 
of  another.  Obhoy  Chttrh  Butt  «.  170Bnr  CHnmsR 
Dbtt lOW.B.,  298 


9. 


User.— The  finding 


that  a  right  of  way  had  been  '*  formerly  "  exercised  is 
not  a  sufficient  finding  to  indicate  the  length  of  time 
for  which  the  right  had  been  exercised,  and  is  there- 
fore insufficient  to  prove  a  right  of  user.  Krishna 
Chavdba  Chuckbbbitttt   v.    Kbibhka  Chandra 


Bakik 


8  B.  I<.  B.,  A.  C,  211 


S.  C.  KbXsto  Chtjndbb  Chfokbbbuttt  v.  Kbisto 
OHinmBB  BuBBio  .    12  W.  B.,  76 

10. Claim  of  right  of 

wag  under  contract. — A  party  who  claims,  under  a 
contract,  the  reH)pening  of  a  way,  is  not  required  by 
Act  IX  of  1871,  s.  27,  to  prove  user  for  twenty 
years.  Kallabam  Bhtb  «.  Jooami  KishobbSub- 
MAH 28  W.  R.,  290 


U. 


Use     limited     to 


season  of  year.  -  A  right  of  way  may  be  created  by  use 
continued  for  many  successive  years,  even  though  the 
use  is  limited  to  one  particular  season  of  the  year 
alone.    OoHrB  Shah  r.  Bithzak  Alt 

[10  W.  B.,  868 


12. 


—  Pathway       over 


waste  land — Discontinuance  during  rainy  season, — 
A  right  of  user  over  a  pathway  may  be  established^ 
notwithstanding  that  the  path  passes  over  waste  land. 
A  temporary  interruption,  such  as  during  the  rainy 


BIOHT  OF  WAY— continued. 

season,    cannot  affect  a  right  of  user.    Mahomed 
Ansitb  v.  Sevatoollah        .        •  22  W.  B*,  840 


la 


User  —  Easement 


—  Existence  of  other  access  to  road.— Vime  and  user 
create  a  right  of  easement  over  the  property  of 
others.  A's  right  of  way  over  B"b  homestead  is  not 
affected  by  the  fact  of  there  being  another  pathway 
by  which  access  to  the  main  road  may  be  obtained  by 
A.    Shah  Baodbk  v,  ¥'ukbxb  Chakd  Bagdbb 

[6  W.  B.,  222 


14. 


Right    of  »*er— 


Existence  qf  other  access  to  premises, — A  plaintiff's 
right  of  user  of  a  pathway  to  certain  premises  cannot 
be  affected  by  the  existence  of  another  path  by  which 
he  may  obtain  access  to  the  same  premises.    Mo- 

KOOKDONATH     HhaDOOBY  v.  ShIB   ChUHDBk   BhA* 

DOOBT        ....  22W.B.»802 


16. 


Easement  —  Li' 


mitation  Act  f.^  V  of  1877).  s.  26- User  as  of 
right — Prescriptive  right. — For  6  he  purpose  of 
acquiring  a  right  of  way  or  other  easement  under 
s.  26  of  the  Limitation  Act,  it  is  not  necessary 
that  the  enjoyment  of  the  easement  should  be  known 
to  the  servient  owner.  In  this  respect  there  is  a 
difference  between  the  acquisition  of  such  rights 
under  that  Act  and  their  acquisition  under  th^  Bug* 
lish  Prescription  Act.  Abzan  e.  Kakhai  Chithpbb 
BoT  Ghowbhrx  .  I.  If.  B.,  10  Oala,  214 


16. 


User    qf  twenty 


years  to  support  servitude  —  Extent  and  mode  of 
user — Calcutta  Municipal  Act  (Beng.  Act  IV  of 
1876). — As  establishing  his  right  of  way  over  the 
defendant's  passage,  the  plaintiff  relied  upon  a  user 
of  it,  several  times  in  the  year,  for  twenty  years 
prior  to  the  defendant's  interruption  of  it,  by  mimters 
for  the  purpose  of  removing  the  contents  of  a  cess- 
pool connected  with  a  privy  belonging  to  the  plain- 
tiffs' house.    The  facts  indicated  by  way  of  limit  to 
the  user  of  the  passage  only  showed  that  it  must  be 
a  reasonable  user  for  the  above  purpose.    There  was 
no  agreement  specifying  times  or  occasions  of  access, 
and  the  inference  was  that,  if  the  plaintiffs  had 
thought  fit  to  us  ethe  passage  more  frequently  than 
they  did,  they  were  at  liberty  to  do  so.    In  and  after 
1876,  instead  of  the  plaintiffs'  mehters,  those  em- 
ployed by  the  Municipality  came  and  went  upon  the 
passage,  not  at  distant  intervals,  but  daily,  the  plun- 
tiffs  under  bye-laws,  in  conformity  with  Bengal  Act 
IV  of  1876,  being  bound  to  give  them  access  and  the 
system  being  to  clean  the  place  daily«    Held  that 
the  above  was  neither  a  discontinuance  by  the  plain- 
tiffs of  their  user  nor  an  aggravation  of  the  servitude. 
Also  that,  alth6ngh  a  servitude  gained  for  one  pur- 
pose cannot  be  used  for  another,  the  purposes  before 
and  after  1876  being  identical,  the  user  proved  prior 
to  that  year  supported  a  right  in  the  plaintiffs  to  use 
the  passage  for  giving  access  to  the  servants  of  the 
Municipality  for  the  above   purpose  at  reasonable 
and  convenient  times.   Jadul&l  Mulucc  r.  Qopaj> 
CHAHDRA  MTTKBBJI  I.  Ij.  B.,  18  Otf  lo.,  186 

S.  C.  JuBOo  Lasl  Mitlliok  r.  QopAiri.  CHinniBB 
Mookbbjbb  .    Ij.  B.,  18  I.  a.,  77 
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DIGBST  OF  CA8BS. 
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BIGHT  OF  VTAY^eontinued, 

Affirming  the  decinon  of  the  Higb  Conrt,  Calcutta, 
which  held  that,  where  a  right  of  way  for  a  partica- 
lar  purpose  is  proved  to  have  existed  for  upwards  of 
twenty  years,  the  Court  is  not  hound  to  confine  the 
right  to  the  precise  number  of  times  in  the  year  that 
it  has  been  exercised,  but  may  construe  it  as  a  right  to 
use  the  road  at  all  convenient  times  for  the  particu- 
lar purpose.  OoPA£  Chvkdbb  IIitkssjeb  t>.  JUDOO 
Lalii  Muluok 

[I.  L.  B.,  9  Calo.,  778 :  18  C.  L.  B.,  148 


17. 


Proof  of  right  of  way— Em* 


dence— Particular  rouie.—ln  a  suit  for  decla- 
latioa  of  a  right  of  way  over  the  lan«i  of  another, 
the  plaintiff  must  prove  the  particular  line  over  which 
be  claims  the  right  A<ere  proof  of  a  right  to  pass 
over  the  laod  without  proving  the  particular  route 
will  not  entitle  a  plnintiff  to  a  decree.     i(ADHA.VATH 

SCGBACHABJl  V.  BAIDONATH  SraL 

[8  B.  Is.  B.,  Ap.,  118 


18. 


Nature  of  right  of  way.— 


A  right  of  way  is  ordinarily  a  rigl.t  of  passing, 
and  not  a  general  right  to  pass  from  one  point  to 
another  point.  Ooloce  Cedndeb  Chowdhry  r. 
Tabinkb  Cuobn  CHrcKHBBCTTX     .  4W.  B..  49 

!©• Mode  of  ezeroising  right  of 

way—J»rf»r«(?/  way.— if  a  person  has  a  right 
of  way  from  one  place  to  another  over  a  particular 
line,  he  cannot  be  compelled  to  use  a  different  and 
substitated  way.  But  where  the  right  is  simply  to 
pass  from  one  point  to  anotlier,  the  party  desiring  to 
per  ise  the  right  cannot  claim  to  pass  in  a  particular 
tortnoUB  and  indirect  course  between  the  two  points. 
Hamid  Hossbim  v.  Gkbvain       .    16  W.  "EL,  488 


80.  ■ Bight  acquired  by  pur- 
chaser of  hon8e.^'lhe  purchaser  of  a  house 
acquires  the  right  to  the  use  of  a  way  to  a  road  which 
has  been  enjoyed  with  the  house  by  the  vendor,  if  it 
is  not  merely  a  right  to  a  way  of  necessity,  but  a 
particular    right    over  a  defined    path.     Nubbbn 

CBUNDBB  BuLLDB    r.  BuOOBUN  CuONDieB   MUKDUIi 

[16  W.  B.,  628 

2L General    right    of    way— 

Mi^ht  of  thorouohfare  for  proc§s9ioiu. — A  general 
right  of  thoroughlare  includes  a  right  of  way  for 
marriage  or  other  processiors  of  the  like  nature  unless 
at  the  time  of  the  first  inception  of  the  right  it  wns 
rertricted  to  a  right  of  passage  and  such  processions 
were  interdicted.  li^J  Mamick  SivoH  r.  Kuttun 
Uanick  Bosk  .    16W.  B,,  48 


22. 


Right  to  carry  mar* 


riage  and  funeral  procet»ion9,—A  general  right 
of  way  WHS  held  under  the  cirumstances  to  include 
a  right  to  carry  marriage  and  funeral   processio>s. 

LOKBNATH   OOBSAMBB   r.    MoKUOHAN    (JO88AMBB 

[20  W.  B,  288 

28. Bight    to    freedom     from 

obstruction  — Ofpitere«Aip  of  soil. —  A  person  who 
has  a  ri^ht  of  way  cannot  daim  anything  more  than 
that  the  reasonable  exercise  of  his  right  shall  not  be 
obstructed.  It  is  only  ownership  ot  the  land  that 
carries    with    it  ^  the    ownership     of    everything 
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usque  ad  cmlum,  Toolbbbmoniy  Dxbbb  v,  Joobsh 
Chukdkb  Shaha  ,  1  O.  L.  B.,  426 

^ Boad  used  only  by  parti- 

omar  section  of  community^Prtea/0  way.— 
Where  there  is  a  road,  the  privilege  of  using  which 
IS  enjoyed  only  by  one  particular  section  of  a  com- 
munity, the  road  is  not  a  public  one.    Sham  Sook- 

X>BR  BHUTTACHABJBB  r.  MOHBB  BAK  DoSS 

L26  W.  B,  288 

^«  -.  ..  .T Continuous  user— 2>t«cof»/t- 
nuance— -LimttaUj^^^^^  ^^Yii  of  way  over  the  land 
of  another  must  bg  kept  up  by  constant  use.    Huei- 

PA8  NaNDI  r.  J^DUHATH  DFTT 

[6  B.  L.  B.,  Ap.  86: 14  W.  B»78 

28.    Immoveable      property— 

Specific  Melief  Act  (I  of  1877),  *.  5.— A  right 
of  way  is  not  "immoveable  property"  within  the 
meaning  of  s.  9  of  the  Specific  Belief  Act.  Mab- 
GALDAfl  V.  Jbwambam       .  I.  li.  B^  28  Bom^  878 

27.  Obstruction    to    right    of 

way— Z7*tfr.— Suit  by  members  of  a  joint  family  to 
enforce  their  right  to  a  pathway  through  a  dcor 
(which  had  been  blocked  op)  leading  to  a  joint  tha- 
koorbari.  Held  that  this  was  not  a  ciise  in  which 
the  plaiutiits  claiiued  the  right  of  user,  but  only 
complained  of  the  obstruction  of  a  passage  belonging 
to  them  jointly  with  the  defendants,  and  that  the 
non-user  for  some  years  by  the  plaintiffs  was  not  an 
sbandoumcnt  of  their  right.  c;hundbb  Kamt 
Chowdbbt  r.  NuMD  LAi.t.  Chowdhry 

[18  W.  B.,  277 


28. 


Substitution   of  new  way 


for  old  one  -  Non'user — Abandonment  of  right, 
— Where  a  new  way  is  substituted  for  an  old  one  with 
the  consent  of  the  person  entitled,  and  the  non-user 
of  the  original  May  is  accompani^  by  acts  which 
warrant  the  Court  in  inferring  an  intention  to 
release,  the  right  of  resumption  is  lost :  the  non-user 
need  not  extend  over  any  defined  period.  Baj  Bbhabbb 
BoT  r.  Taba  Pbbshad  Bot        .    20  W.  B.,  188 

Loss  of  right  of  way— £eZt«i- 


quishment  of  right  in  land, — The  relinquishment  of 
all  rights  and  interests  in  land  exchanged  does  not 
necessarily  involve  loss  of  right  of  way  over  the 
land.    Kaleb  Eibhokk  Boy  r.  Dbbn  Dtal  Sbin 

[4W.B«,88 


80. 


Closing  right  of  way— ^«6- 


ttitution  of  another  wag. — The  owner  of  the  land 
over  which  there  is  right  of  way  by  an  ancient  path- 
way cannot,  without  the  consent  of  the  parties  en- 
titled to  the  right,  substitute  another  path  and  shut 
up  the  ancient  pathway.  Tabhibbohubh  Cbuo- 
kbbbuttt  v.  TABurBBCHiTHir  Chuckbbbuttt 

[1  Ind.  Jur.,  N.  a,  8 


dL 


-Qrant  of  land  to  build  dwell- 


ing-house—/m/>2te<f  right  to  huiid  privg — Wag 
of  neceeeitgfor  sweeper* — Caete  prejidicee — Modi' 
fieation  of  English  law, — A  plot  of  land  in  the 
centre  of  the  defendant's  oart  was  granted  to  plain- 
tifTs  predecessor  in  title  on  fazendari  tenure,  to 
build  a  dwelling  upon.    A  hut  was  accordingly  built 


(    8051    ) 
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(    8052    ) 
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thereoD.  No  privy  wm  built  with  or  attached  to  the 
hat,  the  occnpantt  of  the  hnt  using  the  oart>  or 
neiffhbonriug  oart4»  for  natural  purposes.  The 
.plamtiff  bought  the  hut,  knocked  it  down,  and  pro- 
ceeded  to  build  a  substantial  dwelling  with  a  privy 
on  the  site  of  the  old  hut.  Defendant  denied  bis 
right  to  build  a  privy,  or  to  have  any  right  of  way 
for  sweepers  to  the  siad  privy  when  built  Held 
that  the  suitable  enjoyment  of  the  hut,  when  it  was 
originally  built,  implied  the  use  of  a  privy,  whenever 
the  occupants  of  the  hut  should  thmk  fit  to  build 
one  J  and  that  therefore  tiie  plaintiit  was  entitled  to 
build  a  privy,  and  consequently  also  to  a  way  of 
necessity  for  a  sweeper  to  have  access  to  the  privy 
when  built.  The  occupants  of  the  old  hut  had  been 
idlowed,  as  a  way  of  necessity,  and  had  always  used 
as  a  means  of  access  to  that  portion  of  the  site  of  the 
old  hut  on  which  the  new  privy  was  now  being 
built,  a  path  which  went  in  a  straight  line  from  the 
gate  in  the  outer  wall  of  the  oart  to  the  front  door  of 
the  hutr  and  thence,  skirting  the  hut,  to  the  site  of 
the  new  privy.  The  plaintiff  now  claimed  a  right  of 
way  for  his  sweeper  In  a  direct  line  from  the  outer 
gate  to  the  new  privy,  thus  avoiding  the  front 
entrance  of  the  house.  Seld  that,  having  regard  to 
the  dass  of  persons  who  had  lived  in  the  old  hut 
(who  were  of  low  caste),  there  could  have  arisen,  up 
to  the  present  time,  no  reasonable  necessity  for  two 
ways  to  ttie  site  in  question,  and  therefore  the 
plaintiff  was  limited  to  the  old  way  enjoyed  by  his 

gredecessor  in  title.  Qmmre  -  Whether,  if  the  lessees 
ad  been  persons  belonging  to  one  of  the  higher 
castes,  it  would  not  be  right  to  take  into  consideration 
the  prejudice  entertiuned  by  members  of  such  castes 
against  being  brought  into  close  proximity  with 
persons  following  the  occupation  of  a  sweeper,  and,  if 
necessary,  to  im^fy  the  general  principle  of  English 
law,  which  lays  down  that  a  grantee  is  only  entitled 
to  one  way  of  necessity.  Esobax  v.  Damodab 
IBHTARDAS  X  Ik  B^,  16  Bom^  662 

32.         -  Plaoe  dedicated  by  owner 


of  land  for  convenience  of  occupiers  of  ad- 
Joining  houses — User  qf  eueh  open  epaee — 
CotetMiU  or  grant  preemmed  -  Eaeemeni — Public 
laud  —  Encroachment  —  I^;uneiion,--  The  plaintiff 
and  defendant  occupied  houses  situated  in  the  same 
lane  and  opposite  each  other.  Close  to  both  houses 
was  an  open  space  in  which  a  cross  had  stood.  The 
plidntiff  alleged  that  the  said  vacant  space  was 
originally  intended  for,  and  had  always  been  used  by 
the  occupants  of  his  house  and  the  residents  in  the 
lane  in  common  for,  the  purposes  of  recreation,  save 
where  the  cross  stood.  The  cnMs  had  been  for  many 
years  visited  by  Christian  worshippers  who  prayed 
and  worshipped  there.  The  plaintiff  also  all^fed 
that,  in  addition  to  the  general  use  of  the  open  space, 
he  and  his  predeceBsors  in  tiUe  and  the  occupants 
of  his  said  nouse  had  for  more  than  twenty  years 
used  the  open  space  as  a  footway  and  a  way  for 
carriages  and  otiier  vehicles  to  approach  the  said 
house  and  to  stand  and  be  able  to  turn  there.  He 
eomplained  that  the  defendant  had  wrongfully  re* 
moved  the  cross,  and  enclosed  the  greater  poitioQ 
of  the  said  open  spacer  and  he  piayed  for  a  deela- 
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ration  that  he  and  the  occupants  of  his  house  were  . 
entitled  to  the  use  of  the  ttid  space  for  purposes  of 
recreation,  and  as  a  f cotway  and  carriageway  aud  for 
an  injunction.    The  defendant  pleaded  that  the  wh<de 
of  the  open  space  formerly  belonged  to  a  Portuguese 
religious  confraternity  who  were  the  fatendsn  of 
both  his  property  and  the  plaintiff's ;  that  this  con- 
fraternity had  permitted  the  cross  to  be  erected  on 
the  land,  at  which  the  residents  of  the  houses  of  the 
plaintiff  and  defendant  aud  other  adjacent  booses 
who  were  then  Portuguese  used  to  assemble  and 
worship ;  that  the  Portuguese  having  left  the  loca- 
lity the  cross  was  removed,  aud  the  part  of  tiie 
open  space  which  had  been  enclosed  by  the  def  enSsnt 
had  been  sold  to  him  by  the  confraternity  in  1887. 
He  denied  the   use   of  the  space  alleged  by  the 
pUuntiff.    Meld  that  the  evidence  was  not  sulKdent 
to  establish  that  the  land  in  dispute  had  been  dedi- 
cated to  the  public,  but  that,  on  the  evitlence^  the 
Court  was  justified  in  presuming,  and  oueht  to  pre- 
sume, a  covenant  on  the  part  of  the  fazendari  owners 
of  the  oart  to  keep  the  lane,  including  the  upper 
end  of  it,  open  for  the  use  of  the  owners  of  the  h^ses 
abutting  upon  it    Such  a  covenant  should  be  pre> 
Bumed  cquslly  in  the  case  of  a  land-owner  giving  land 
for  builung  purposes  to  fasendari  tenants  in  a  perpe- 
tual tenure  at  a  fixed  rent,  and  in  the  case  of  a  owner 
selling  land  out    aud    out    for  building  purposes. 
EAiroHoaDAS  Amthabhai  v,  Mansklal  Qokdhah- 
x>A8      ....    I.  Ii.  B.,  17  BonL,  648 


88. 


Easement    of    neoessity— 


Eaeemente  Act  (V  of  18S2J—Aci  I  of  187$,  s.  111, 
illue.     fsfJ—PreMumptiou    againet  plaintiff'  from 
failure  to    produce  his    title-deeds. — The     plain- 
tiflBs  were  owners  of  an  hotel,  and  the  defendant  of 
certain  adjacent  property.    The  two  properties  had 
at  one  time  been  united,  and  at  that  timie  the  flsanager 
of  the  hotel  on  behalf  of  the  owner  used  to  obtain 
water  for  the  purposes  of  the  hotel  from  a  certain 
spring  by  means  of  a  road  which  ran  over  land  which 
subsequenUy  became  the  defendant's,     lliere  was 
another  but  smaller  aud  much  len  convenient  path 
from  the  hotel  to  the  spring.    The  pl^iwtHfc  beeuns 
owners  of  their  portion  of  the  prop«rty  in  188^  and 
the  defendant  of  his  portion  in  1888.    The  plMutift 
continued  to  use  the  above»mqitioned  road  throogh 
the  defendant's  property  for  the  purpose  of  getting 
water  from  the  hotel  until  1889,  when  the  defendant 
refused  to  pemdt  them  any  longer  to  use  the  roa4 
The  plaintiffs  accordingly  sued  tiie  defendant  for  a 
declaration  of  their  right  of  wav  over  the  nid  i^adl 
but  refused  to  put  in  evidence  the  deed  under  which 
they  became  owners  of  the  hotel  property.      Meid 
upon  these  facts  that  the  plaintilb  were  not  entitled 
to  any  right  of  way  over  the  land  in  question.     Owing 
to  the  non-production  by  the  plaintuEs  of  tbeir  title* 
deed,  it  must  be  presumed  as  against  them  tkat  Ae 
evidence  afforded  thereby  would  be  unfaTonrahle  to 
their  claim,  and  no  right  qf  way  in  favour  cf  the 
plaintiffii  could  be  shown  to  arise  othuwi— ,  rifkir  as 
an  easement  of  neeesntj  or  as  an  easement  the  infec- 
tion to   grant  wlueh    might  be    infcnrcd.      CJb«m 
Smmokar  ▼.  Dokouri  Ckmndtr  Tkakoor^  J.  I^  M-, 
8  Cah^  9S$,  considered.     Me^fmop  Ijmm-  v.  JUm! 
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SoM89iih  1*  X.  £.,  6  Calo,,  S94  :  L.  M.,  7 1.  A„  240  ; 
Kay  T.  Oxle^i  L,  M.,  10  Q.  ^.,  SSO;  F  of  den  y. 
Bastard,  X.  E,,  1  Q.  B.t  166;  Worihington  v. 
^fWoti,  B9  L.  J.,  Q.  B,^  116 ;  SincheliJTe  ▼.  Earl 
qf  Kinnoml,  6  Bing,,  N.  C„  25  ;  Morrii  v.  Edgingion, 
8  TannU  24  i  Barkihirs  v.  Qruhh,  L,  M*,18  Ch,  D., 
SIS  i  and  BayUg  v.  Q.  W,  B.  Co  ,  X.  B,,  26  Ch,  D., 
484,  referred  to     WrrzLVB  «.  Sbabpb 

VL  L.  IL»  16  A1L»  a70 


84. 


Bmrchaie  of  land 


adjoining  purekatet's  land — Wag  oj  acetit — Wag 
ofneoMiitg — Deed  of  sale,  Comtrmction  of, — A  person 
purchasing  a  plot  adjoininff  his  own  land  and  having 
«ccei8  to  the  plot  through  his  land  cannot  acquire  a 
way  of  necessity  over  his  vendor's  land  of  which  the  plot 
formed  a  part.  The  fact  that,  if  the  plot  had  been 
sold  to  a  third  person,  he  would  have  acquired  a  way 
td  necessity,  does  not  affect  the  question.  Where  a 
portion  of  an  estate  is  cold,  a  right  of  way  leading  to 
such  portion  may  be  created  by  the  use  of  general 
words,  provided  that  the  circumstances  existing  at 
ihe  time  of  the  sale  were  such  as  to  justify  the 
belief  that  such  was  the  intention  of  the  parties. 
Where  the  words  used  in  a  Marathi  deed  of  sale  were 
"sarva  hakk  wa  sambandh"  {i.e.,  iM  rights  and 
accompaniments),— jffs/cl  that  the  words  in  them* 
'  selves,  apart  from  the  circumstances  at  the  time  of 
the  sale,  did  not  include  a  right  of  way  over  the 
vendor's  property  as  conveyed  along  with  the  portion 
of  the  land  sold  ;  but  if  there  was  an  old  path  leading 
across  the  vendor's'  adjoining  sroand  to  the  plot 
sold,  and  the  purposes  for  which  the  plot  was  sold, 
and  the  conduct  of  the  parties  were  such  as  to  justify 
an  inference  that  by  the  use  of  these  words  it  was  the 
intention  of  the  parties  to  convey  the  right  to  use 
the  path,  it  would  be  open  to  the  Judge  to  find  as  a 
fact  that  such  was  the  intention.  MinaoiFALiTT  aw 
THE  City  ot  Poona  v.  Vavan  Bajabam  Oholap 

[X  Ii.  R»  19  Bom.,  797 

BIGHT  TO  APPEAR. 

See  Apyooatb       .    6  B.  Ij.  B.,  Ap.,  70 

[14  B.  Ii.  B.,  Ap.,  12 

13  W.  B.»  60 

28  W.  B.,  Cr.,  14 

SeeCovJSBii  6  B.  la.  R,  i^p.,  70 

[9B.Ii.B,417 
XIj.B.»1  BonL»46 

See  MooKTBAB        I.  Ij.  B.,  I  Mad.,  804 

[X  L.  B.,  1  Bom.»  14 

See   Cabbb   uhdbb   Plbadbb— Apponrr- 
HBirr  AND  Appbabavcb. 

BIGHT  TO  BEGIN. 

See   Oirvs  op   Pboop— Possbbbiof  abd 
Pboop  op  Titlb  I.  L.  B.»  18  Calo.,  201 

[Ii.B.,17LA.,169 

1.  General  rule.— The  rule  is  that 

'the  party  holding  the  affirmative  has  the  right  to 
begin  at  the  hearing  before  the  High  Court.  Lall- 
VOBITV  MnixiOK  V.  Pbabt  Chand  Mittba 

[i  Ind.  Jar.,  N.  B.,  888 
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2. Praotico— 5f»t7*    under     Civil 

Procedure  Code,  1869,— \i  was  held  under  the  Civil 
Procedure  Code  of  18&9  that  the  Common  Law  prac- 
tice in  respect  of  the  right  to  begin  ought  to  pre- 
vail in  cases  under  that  Act,  that  practice  having 
been  followed  up  to  that  time,  and  the  Procedure 
Code  making  no  distinction  between  suits  in  the  na- 
ture of  Common  Law  actions  and  those  in  the  nature 
of  eqnity  suits.  BUHOUHHOVBT  DoBBBB  V,  Bbijo 
Lal£  Day        .....     Cor.,  26 

8. Small  Cause  Court  referenoes. 

— The  right  to  begin  in  Small  Cause  Court  re- 
ferences is  generallv  allowed  to  the  plaintiff,  but  in 
one  case  the  counsel  for  the  defendant  was  allowed  to 
begin  where  the  judgment  of  the  Small  Cause  Court 
was  in  favour  of  the  plaintiif.      Uabab  Chabdba 

MOOKBBJBB  r.  KUBDOOOPAL   MUTTT  LALL 

[18  B.  L.  B,  142 :  22  W.  B.,  71 

The  right  to  begin  is  now  spcdally  provided  for  by 
8.  179  of  the  Civil  Procedure  Code,  1882. 

4.  Civil  Procedure  Code,  1877» 

8.  179— Suit  for  meene  profile— Burde^  of  proof 
— It  cannot  be  laid  down  as  a  general  proposition 
controlling  the  proviuons  of  s.  179  of  the  Code  of 
Civil  Procedure  that  in  a  suit  for  mesne  profits 
against  persons  who  have  been  in  possession  of  the 
land  in  respect  of  which  the  mesne  profits  are  claitned 
and  who  h&ve  been  shown  to  have  no  title,  that  the 
burden  of  proof  is  upon  the  defendants.  Kbibhna 
MouTO  Baisae  v.  Kubj  Bbhaby  Baibak 

[9  C.  Ii.  B.»  1 


6. 


Suit  for  partition — 


Nucleus  of  joint  propertg.— In  a  suit  for  partition  of 
certain  property  and  trading  businessesj  the  defen- 
dants, who  resisted  the  suit,  admitted  a  nucleus  of 
joint  property,  and  claimed  the  right  to  begin,  on  the 
ground  that  the  onus  was  on  them  to  prove  that  the 
whole  property  and  the  trading  businesses  were  not 
joint  Beld  that,  unless  the  defendants  admitted  all 
the  allegations,  or  all  the  material  allegations,  the 
plaintiir  was  entitled  to  begin,  aghobb  Nath 
Nbooy  V,  Pbbm  Chahd  Nbooy      7  C.  1<.  B.,  274 

6. Appeal— OhjeO' 

tion  that  HO  appeal  lag. — Where,  an  appeal  having 
been  filed,  the  respondent  objected  that  no  appeal  lay, 
and  by  agreement  of  the  parties  the  case  was  set  down 
for  the  agreement  of  this  preliminary  ^mt,— Meld 
that  the  appellant  had  the  right  to  begin.  BuSTOacJi 
Bubjobji  r.  Ebbsowji  Haik 

[L  Ii.  B.,  8  Bom.»  287 

7.  ^ —  Application     for 

review— Order  to  ehow  eauee. — Upon  the  hearing  of 
an  application  for  roview  of  judgment,  upon  which  an 
order  has  been  passed  directing  the  opposite  party  to 
show  cause  why  the  application  should  not  be  granted, 
counsel  for  the  opposite  party  should  begin.  Ghab- 
BHAM  SiBGH  r.  Lal  SorGH    .     X  Ij.  B.,  9  AU.,  61 


8. 


Searing    of  eaee 


preliminarg  ietue. — At  the  hearing  of  a  case  on  a 
Siminary  issue  the  defendant  by  whom  the  issue 

was    raised  was  held  to  have  the  right  to  begin. 

Faticabai  v.  Aishabai       I.  Ii.  By  12  Bom.»  454 


on 
pre 
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9. 


Criminal  ease—  Counsel— Prac- 


tiee—Seference  to  High  Court  under  a,  434,  Cri- 
minal Procedure  Code  (Act  XXV  of  1861J,— 
In  a  reference  to  the  High  Court  under  8.  434  of  the 
Criminal  I'rocedure  Code,  where  counsel  appeared,  and 
the  reference  from  the  Judge  impeached  the  order  of 
the  Magistrate,  the  Court  called  on  counsel  to  support 
the  argument.    Anqbxo  v.  Caboill 

[9  B.  L.  a.,  417 :  18  W.  B.,  Cr.,  41 


10. 


Ciue  under  #.  263, 


Criminal  Procedure  Code,  2872,— In  a  case  referred 
to  the  High  Court  under  s  288  of  the  Criminal 
Procedure  Code,  because  the  Sessions  Judge  differed 
from  the  vu^iict  of  the  jury,  the  High  Court  held  that 
it  was  for  the  Government  (the  appellant),  who  asked 
for  a  conviction,  to  begin  and  satisfy  the  Court  that 
there  was  a  case  calling  upon  the  prisoner  for  an 
answer.    QvBXv  r.  Bah  Chubit  Ghobb 

[20  W.  B..  Cr.,  83 

!!• -  -      Beference  under 

a,  434,  Criminal  Procedure  Code,  1882.— Where,  on 
the  application  of  counsel  for  the  prisoner,  a  question 
of  law  has  been  reserved  for  the  decision  of  the  Court 
under  s.  434  of  the  Criminal  Procedure  Code  (Act  X 
of  1882),  the  prisoner's  counsel  has  the  right  to  begin, 

QUBBK-EllTBBBS  V.  APPA  SubHANA  MbITDBB 

[I.  1m  B.»  8  Bom.»  200 


12. 


Reference  to 


Sigh  Court  hy  Presidency  Magistrate—  Onus  pro- 
bandi— Practice— Criminal  Procedure  Code  (Act 
X  of  1882J,  s,  432. — In  a  reference  by  a  Presidency 
Magistrate  to  the  High  Court  as  to  whether,  on  the 
facts  stated,  any  offence  has  been  committed  by 
an  accused  person,  it  lies  on  the  prosecution  to  make 
out  that  an  offence  has  been  committed,  and  under  the 
circumstances  the  prosecution  must  begin.      Qubbn- 

KMPBB88  V,  HaBADRAK  alias  BaKHA£  DaSB  GhOBH 

[I.  li.  B.,  19  Calc,  880 

BIQHT  TO  USXS  OF  WATEB. 

See  £ASBMBirr     .    1  L.  B^  18  ICacLy  820 

[I.  li.  B^,  28  Bom.,  606 

See    Ca8BS    undbb    Pbbscbiptioiv— Easb- 

MBBTS—  BiaHT  TO   WaTBB. 

Presumption  of  right-  User, 


Proof  o/.— No  presumptions  of  Uw  in  regard  to 
rights  of  water  are  known  in  this  country,  but  proof 
of  ancient  reasonable  user  by  particular  recognized 
means  is  sufficient  to  give  the  right.     Bviibhoo 

SOPBOOLAKT  V.  JOY  PbOKASH  SutGH 

[W.  R.  1864,  367 
a. Bight  to  open  oondnlt  for 


water— /j»yi(ry  to  neighbours.—'The  right  to  take 
water  is  governed  by  established  use.  No  one  can 
open  a  new  conduit  to  take  additional  water  to  the 
injury  of  his  neighbours.  Athitb  Ah  Khan  v, 
Sbkukdab  Am  Khan  4  W.  B.,  28 

9.  Bight   to  surplus  water  of 

tank.— Easement-^  User— Channel,— A  right  of 
easement  may  be  acquired  in  the  surplus  water  of  a 


BIGHT  TO  USJS  OF  WATSB-continui. 

tank  flowing  through  a  define^  channel,  vheliher 
natural  or  artifida!.    Batappah  «.  Vibabhadba 

[I.  Ij.  B.,  7  K8<L,  6S0 

4.  Bight  to  use  another's  canal 

—  A  person  has  no  right  to  tap  another's  canal  and 
abstract  the  water  therefrom  for  his  own  land,  uoleis 
he  has  acquired  that  rigbt  by  grant  or  prescription. 
Bun  Bahadoob  v.  Poophbb  Bot 

[W.  B.,  1864, 819 


^«  Biparian   proprietor.  Bight 

of— Bunds  or  embankmenfs,— A  riparian  proprietor 
may  deal  with  the  stream  as  freely  as  with  anr 
other  portion  of  his  land,  provided  only  that  he  mast 
not  by  so  doing  sensibly  disturb  the  natural  condi- 
tion of  the  stream  as  it  exists  withm  the  limits  of 
other  proprietors,  whether  above  or  below,  or  on  th« 
opposite  side.    MoNOoim  Hosssiv  ©.  Kajihta  Lall 

[SW.BhSIB 

8. ' Satural    voter- 


course,— Ihe  right  which  a  riparian  proprietor  bss, 
under  certain  restrictions,  to  the  use  of  the  water  of 
a  natural  water-course,  has  no  application  to  a  wate^ 
course  artificially  Cimstructed ;  and  the  mere  fnctof 
riparian  proprietorship  gives  no  rights  whatever  over 
sucit  a  stream.  Bboof  >abain  Sibgh  d.  Ebbavvt 
AiJ 8  W.B.,8» 


7. 


Obstruction     to 


Jlow  of  water — Encroachment. — The  plaintiff  snd 
defendant  were  proprietors  of  land  and  ganiens  on 
opposite  sides  of  a  tidal  creek,  which  side*  were  pro- 
tected by  walls.  The  defendant,  the  wall  on  his  ride 
becoming  dilapidated,  constructed  a  fresh  one,  alter- 
ing its  direction,  and  encroai  hing  five  feot  upon  the 
bed  of  the  stream.  In  a  suit  for  f  osseaaion  of  land 
by  demol'shiutf  the  said  wall,  the  plaintiff  all^:ed 
that  he  was  entitled  to  the  solum  on  which  it  vas 
bui;t,  that  his  navigation  was  obstructed,  and  tbat 
there  was  a  da  {^er  of  his  screw-house  falling  down. 
It  appeared,  however,  that  the  Government,  and 
not  the  pain  tiff,  was  the  owner  of  the  solnm,  and 
that  the  plaintiff  n<ither  claimed  nor  proved  that 
he  was  entitled  to  the  flow  of  the  water  as  it  bad 
been  accustomed  t'>  flow,  and  that  that  flow  was 
seriously  and  sensibly  diverted  so  as  to  be  an  injury 
to  his  rik'hts.  JBeld,  reversing  the  decree  of  the 
High  Court,  that  the  plaintiff  had  failed  to  show 
either  damnum  or  injuria,  and  therefoi«  had  no 
right  of  action.  Kali  Kishbk  Taqobb  i*.  Joi>oo 
Lal  Muluoe 

[L.  B.,  6  I.  A„  190:  6  C.  L.  B.,97 


8. 


Basements     Act 


(Vofl882J.ss.  6,  7,  17" Natural  streamsSur- 
face  water. — The  owners  of  a  tank  fed  by  natural 
streams,  which  depended  for  their  supply  on  natoiml 
rainfall  and  saiface  water,  sued  for  an  injunction  to 
restrain  superior  riparian  owners  from  damn  ting  the 
streams  cr  interfering  with  the  suppiv  of  water,  over 
which  the  plaintiffs  claimed  a  right  of  easement. 
The  issue  as  to  the  ownership  of  the  land  on  which 
the  streams  rose  was  ui.dccided.  Meld  (I)  Tbe 
Easements  Act  only  declared  the  existirg  law  as  to 
easements  over  water ;  (2)  An  easement  can  therefore 


{    8057    ) 


DIQBST  OF  CASES. 


(    8058    ) 


BIQHT  TO  USE  OF  W ATER—coutinmed. 

be  acquired  in  regard  to  the  water  of  the  rainfalL 
But  surface  water  not  flowing  in  a  stream  and  not 
permanently  collected  in  a  pooli  tank,  or  otherwise  is 
not  a  subject  of  «>a8ement  bj  prescription,  though 
It  may  be  the  subject  of  an  express  grant  or  ccn- 
tract ;  (3)  It  is  the  nataral  right  of  every  owner  o! 
land  to  collect  or  dispose  of  all  water  on  the  surface 
which  does  not  pass  in  a  defined  channel ;  (4)  Ri- 
parian owners  are  entitled  to  use  and  consume  the 
water  of  the  stream  for  drinkhig  and  household  pnr- 
poseS)  for  watering  their  cattle,  for  irrigating  theit 
land,  and  for  purposes  of  manafactnre»  subject  to  the 
conditions  (i)  that  the  use  is  reasonable,  (U)  that  it 
is  required  for  their  purposes  as  owners  of  the  land, 
and  (ill)  that  it  does  not  de^trov  or  render  useless  or 
materiill}-  dimiinsh  or  affect  the  application  of  the 
water  by  infeiior  riparian  owners  in  the  exercise 
either  of  their  natural  right  of  their  right  of  ease- 
meift  if  any  ;  (5;  It  was  therefore  necessary  to  ascer- 
tun  where  the  streams  rose,  and  the  course,  souice, 
and  length  of  their  tributaries.  Pbbitmal  r. 
Bauasami   .  X  Ik  B.»  11  Mad.,  16 


9. 


IT  a  t  er-c  our 


Mamlatdar,  JurUdiction  of—Easemenii  Act  (V  of 
1882J.  8,  7. — The  law  as  to  riparian  owners  is  the  same 
in  India  as  in  England,  and  is  stated  io  illus.  (K) 
of  8.  7  of  the  Easements  Act  (V  of  1882).  Each 
proprietor  has  a  right  to  a  reasonable  use  of  the 
wat«r  as  it  passes  his  land,  but,  in  the  absence  of 
some  special  custom,  he  has  no  right  to  dam  it  back, 
or  exhaust  it,  so  as  to  deprive  other  riparian  owners 
of  like  use.  What  would  constitute  nn  unreasonable 
diversion  of  water  such  as  to  disturb  the  os«  of  the 
lower  riparian  owners  is  a  qi^estion  of  fact  which 
the  Leguliiture  baa  given  a  Mamlatdar  jurisdiction 
to  decide.  Nabatan  Habi  Dbval  i%  Kbshay 
Shiybam  Detal  X  Ij.  B.,  28  Bom.,  606 

10. 


Proprietor  of  water-oourse. 

Bight  of^ ^roof  oj  vter  hy  other  perjojw.—The 
proprietor  of  a  pyne  has  a  right  to  allow  or  to  deny 
the  use  of  water  flowing  through  it  to  other  persons, 
unless  they  have  also  a  clearlv-defined  right  enabling 
them  to  control  the  water  and  convert  it  to  their  own 
use, — a  right  clearly  found  to  have  originated  in  some 
grant  or  valid  contract,  or  to  have  been  exercised  for 
so  long  a  period  that  such  title  may  be  presumed. 
Ikdubjkbt  Eoobb  v.  Luohmbb  Eoobb 

[14  W.  B.,  349 

11.  -  Bight  to  discharge  water  on 

to  another's  land  on  lo-wer  level— i>raina^e. 
— There  is  no  reason  why  the  proprietor  of  land  on  a 
higher  level  should  not,  for  the  purpose  of  keeping 
his  land  drained,  claim  a  right  to  have  the  water 
which  falls  thereon  run  off  over  adjoining  land  on  a 
lower  level.    Eopil  Poobbb  v,  Mavick  Sahoo 

[20  W.  B.,  287 


la 


Easement  -  Em' 


hanJcment— DrainagB —  liightio  drainage  ofevrplue 
eurface  water  through  natural  waier^course. — The 
right  of  the  owner  of  high  lands  to  drain  off  its  sur- 
plus surface  water  through  the  adjacent  lower  grounds 
IB  incident  to  the  o^vnersbip  of  land  in  this  country. 
Where  the  defendai  ts  had  erected  a  dam  across  a 


BIGHT  TO  USE  OF  WATER^-eotUinued, 

natural  water^coursc  which  was  found  to  iuterfere- 
with  the  natural  drainage  of  the  surplus  rain-water- 
of  the  adjacent  lands  of  the  plaintiffs,  and  where  the- 
lower  Court  bad  orderpd  that  the  dam  be  altogether 
removed, — ffeld  that  the  Court  was  wrong  in  taking 
it  for  granted  that  the  plaintiffs  were  entitled  to  have 
the  whole  dam  removed,  but  should  have  inquired 
how  far  the  erection  of  tbe  dam  interfered  with  the 
plaintiff's  right.     Abdul  Hakih  v,  Gvnbbh  Dutt 

[I.  L.  B.,  12  Calo.,  828- 

18. 


Obstruction  to  flow  of  water 

— Erection  of  bund  io  ttop  flo  ir  of  water, — Where 
water  flows  in  its  natural  course  from  somewhere 
outside  A'b  land,  through  it,  and  onwards  to  other 
people's  lana,  A  is  not  entitled  to  stop  the  flow  by 
an  embankment  across  it,  unless  he  can  make  out 
6ome  special  right  to  do  so.  Such  course  is  i  part  of 
the  natural  condition  of  the  land,  and  the  flow  of  the 
water  over  it,  when  it  occurs,  is  a  natural  incident. 
Chvuboo  Sikoh  r.  MuLLioK  Khtbut  AH)CBD 

[18  W.  B.,  626^ 


14. 


Claim    to    erect 


hund  cutting  off  water  from  neighhouring  lands, — 
A  party  claiming  to  erect  a  bund  in  a  natural  flowing 
river,  so  as  entirely  to  cut  off  the  water  from  another 
party,  is  bound  to  prove  that  he  has  acquired  the 
legal  right  to  do  so  by  user.  Hbbbabuhd  Sahoo  v. 
Ehubbbboobibsa  16  W.  B,»  616 

16.  —  -  -  Deprivation  of  right  to  a 
rise  of  water^  by  breaking  bund— 6Vat«n  to 
repaired  bund, — Deprivation  of  the  right  to  a  rise 
of  water  is  an  injury,  and  a  claim  to  repair  a  bund 
for  the  purpose  of  securing  such  right  is  not  an- 
swered by  the  tender  of  another  bund  quite  as  good. 
SiiVNEUB  Sahoo  r.  (iVbbuoo  Sahco 

[16  W.  B.,  2ie 

16.  Infringement    of     right     to- 

water — Suit  to  remove  obttruction  and  for  dam* 
ages — Cause  of  action. — In  a  suit  to  compel  defen- 
dant to  remove  an  embankment  recently  constructed 
on  his  own  land,  on  the  allegation  that  it  infringed 
plaintiff's  right  of  irrigstion  by  a  certain  channel, 
where  it  was  found  that  the  embankment  in  question 
was  no  manner  of  obstruction  to  the  water- course  by 
that  channel, — Held  that,  to  entitle  plaintiff  to  a  de- 
cree, there  must  have  been  some  actual  infringement 
ot  his  right  by  the  defendant,  and  not  merely  some 
act  whereby,  as  it  were,  that  right  was  denied  or 
questioned.    Shaica  CHiTBir  Chattbbjeb  v.  I^oido* 

BATH    I'ABBBJEB  ...  11  W.  B.,  2- 


17. 


Cause  of  action. 


— In  order  to  maintain  an  action  upou  an  infringe- 
ment of  a  right  (as  where  an  obstruction  is  made  to- 
a  natural  flow  of  water),  it  is  not  necessary  to  show 
that  there  has  been  any  subsequent  injury  consequent 
on  such  infringement.  Bah  Chaitd  Chttokbbbutty 
V.  NuDDiAB  Chand  Ohosb        .    28  W.  B.,  280 


18. 


Water  from  tank 


■Onus  prohandi.  -  Where  a  plaintiff  alleged  that, 
subsequent  to  his  purchase  of  a  tank,  at  a  period  spe- 
cified, defendants  had  commenced  to  take  water  from 
it  and  had  opened  a  channel  for  the  discharge  of  the* 


(    S099    ) 


DIGEST  or  CASK. 


(    8060    ) 


BIOHV  TO  VBE  OF  WATEBr-^^mtimmsd. 

wtUrf—B4d  ihni  the  onof  lajr  on  the  pUmtiir  to 
pn>f «  tb0  MtMkm  on  the  p^rt  of  th«  MendanU  ol 
uny  new  Hj(ht*  BtrvoiBn  I>Hir»  Thakoo*  «. 
Kuwnvuuofin  Dwii  U  "^^  ^'t  '^ 


19.- 


i{(^A<    ^0    rat## 


smhftnkm^nl  to  dimim$h  fiow  of  wat$rinio  reiervoir. 
-Whirre  i»rtlM  by  igreement  in  a  butwarra  re- 
•tHcted  ibHr  riichU  by  the  coaAM\fm  that  one  of  their 
number  wai  to  nave  full  nie  of  the  water  in  a  reeer- 
voln  the  others  were  held  not  to  be  at  liberty  to  set 
up,  eren  on  their  own  landSf  an  embankment  nmnd 
the  reservoir  so  as  to  diminish  materially  the  flow  of 
water  Into  it  Govm  8Ati0T  mvob  v.  Shbo  8ahot 
HijfOR 15  W,  B.,  94 


20. 


Br$eiion   of 


hmnd  to  ketp  wattr  in  r#**rPoiV.— Water  falling  on 
A*»  land  and  collected  in  a  reservoir  there,  used  to 
flow  on  to  B*fi  land.  Ihid  that  B  had  no  right  to 
the  nse  of  the  water,  and  thst  ^  wss  entitled  to 
ersrt  on  his  own  land  a  bund  to  prevent  the  water 
flowing  on  to  /i's  land.    Bvniib  Sahoo  e.  Kalbb 

Pbbbiiad 18  W.  B.,  414 

91.  Bight  of  owner  of  two  pro- 

pertlfff-  IHtptftion  of  rain'Waier»—1ho  owner  of 
two  propertien  may  conduct  thvough  troughs  the 
raln-wator  arcumuiatlng  on  one  property  over  a 
wster-rourse  to  (he  other  property  before  it  reaohe« 
another  water-course  into  which  the  rain-water, 
unless  diverted,  would  naturally  flow.  Ravbuttuh 
Kkookb  r.  Puooii  Hinob     .       W.  B.»  1864»  147 

99,  OeMMtlon  to  make  use  of 

water  —  ttiPOcafinn  of  pfrmtttion. — Where  a  party 
who  had  enjoyed  the  permissive  use  of  the  water  of 
a  tank  does  not  use  it  for  four  years  from  the  date 
of  its  further  excavation,  the  permission  may  be 
taken  to  be  revoked.  OooRoo  Chvrk  Soor  v.  Srbb 
CitVRyanoiN  ....    16W.B.»808 

98.  Bight  to  dlBoharge  rainfiskU 

CTMTlBnd— Ahandonmtni  of  rvAf.-Kx position  of 
the  right  of  discharging  the  rainfall  on  one's  land 
through  a  water-course  over  another's,  and  of  the 
almnilonment  of  such  right.  KHBTTrR  Nate  Qhosb 
r.  PnosuKKO  UnoiB  .  .    7  W.  B.,  488 

94.  Abandonment  of  right  to 

water  -  Con^fmHion  f\f  aete  lea/enwiif.— Where  a 
party  suing  for  the  use  of  a  waterway  was  found  jo 
Mave  allowed  it  to  bo  flllctl  up  without  objection,  and 
another  of  the  same  description  to  be  constructed, 
jwhlch  he  had  used  for  a  year  or  two,  he  was  held  to 
have  abandoned  his  right  of  user  to  the  former  water- 
way«  JrovTBvitDBOO  CBroxBEBirrTT  r.  Jvorr 
CBtJit»BmCBOWD«RT.  .    19  W.  B.»  519 

98.      Irrigation  ohannels*- 

PoH^r  ^f  CoUtttorto  rt^mUt*  irafert«|»/»/jr.— In 
a  suit  Mween  nd^rats  holmug  Unds  under  Qoveni* 
mcnt.  in  which  the  Cy>llector  of  the  district  was 
joined  »s  second  defendant,  it  appeand  that  the 
flv«t  defendant,  in  pursuance  of  an  order  of  the  Sub- 
CoUccUvp,  made  «^i  a  petition  nrefcned  by  Wm,  had 
opened  a  ne^  irrigaikm  ehannA,  thereby  nateiially 
diminishing  tha  supply  of  water  necesaary  for  the 
«uHiv«Uoaof  the  plainUrs  la&d  andoamng  daasage 


BIGHT  TO  USE  OF  WATXEL—^^meimdsd^ 

to  him.  The  lower  Coart  paased  a  decree  for  damage 
and  issued  ao  injunctioD  firMting  ttial  the  chaond 
he  closed.  Held  that  the  order  of  the  Suh-CoUedor 
was  in  excess  of  his  powers.  Bamgbabdka  «• 
NAEATAVABAm  .  X  I<.  B.»  16  Mad^  88S 


26. 


Water  rights  for  irrigatioii 


where  a  stream  flows  through  separate 
tates — Melatiee  right  f  of  upper  amd  lower  fraprie^ 
tore  on  the  hanhe  to  the  nee  of  the  water — leemee 
not  raieina  aetnal  riphte.^A  riparian  owner,  where 
a  stream  flows  in  a  eliannel  down  from,  a  property 
higher  up>  is  entitled  to  the  flow  of  water  without 
interruption,  and  witlumt  sabstantial  diminntioQ 
caused  by  the  upper  proprietor,  who  may  for  legiti- 
mate purposes  withdraw  so  much  only  of  the  n^ter 
as  will  not  materially  lessen  the  downward  flow  on  to 
his  neighbour's  land.  In  ttiis  suit  the  upper  proprie- 
tor clauned  the  right  to  dam  up  a  stream  on  his  own 
estate*  and  to  impound  so  much  of  its  water  as  he 
might  find  convenient  for  irrigation,  leaving  only  the 
surplus,  if  any,  for  the  use  of  the  proprietors  below. 
He  has  no  such  right,  in  the  absence  of  a  right  ob- 
tained by  him  in  virtue  of  contract  with  the  lower 
proprietors,  or  acquired  by  him  as  a  consequence  of 
prescriptive  use.  His  common  law  right  is  to  take 
for  the  purpose  of  irrigation  so  much  water  only  as 
can  be  abstracted  without  materially  diminishing 
what  is  to  be  allowed  to  descend.  What  quantity  of 
water  can  be  abstracted  and  used  without  infringing 
that  essential  condition,  must,  in  all  cases,  be  a  ques- 
tion of  the  circumstances  depending  mainly  upon  the 
sise  of  the  stream  and  the  proportion  which  the  water 
taken  bears  to  its  entiro  volume.  In  this  suit,  the 
upper  proprietor's  claim  having  been  put  too  high, 
the  real  question  as  to  the  proportion  of  his  share  had 
been  omitted.  No  issue  had  raised  it,  and  no  evidmee 
had  been  given  to  determine  it  approximately.  The 
Court  of  first  instance  and  the  first  Appellate  Court 
had  attempted  to  decree  what  they  conridered  would 
be  the  just  proportion,  but  the  High  Court  had 
rightly  pointed  out  that  there  had  been  no  materials 
before  the  Courts  upon  which  a  right  to  a  more  li- 
mited kind  than  that  which  had  been  in  excess  <>iVmf4 
could  be  decreed  to  the  upper  proprietor ;  and  the  suit 
had  been  rightly  dismissed.  Dsm  Pskshad  SneH 
e.  JOTVATH  SiKOH       .    X  Ik  B.,  M  Calo,  885 

[LwB^MLA^dO 
1  C.  W.  H^  401 

BIOTINa. 

See  CaAsas— FoBM  or  Chabgb— $PBcaA& 

CAsBs—Riornro     .    8  W«  B^  Cr.,  S3 

[B.  I«.  B.,  Sv^  VoL,  TBO 

1. 1<.  B«  ai  Cale..  8Sn.  966 

L  I..  B.,  M  Cale^ 


See   CHABea 
— Biomiro 


TO  JiraT — SnoAK 


See  JvmiSDioTiDV  or  CmnaxAi  Cofmt — 
OmxPCB  Oo»ini 
osiB  DutmicT— Aaxi 
[LI 
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BIOTIKG— ooii^ffifli«(2. 

See  HAaiSTBATI,        JUBI8DI0TI0K      OV^ 
COHHITMBNT  TO  SbBSIOKB  CoITBT.- 

[I.  L.  B.»  24  Calo.,  429 

See  Cabbs    vhpbb   Sbhtbucb— Cviiitla- 

TITB  SkVTBHOBB. 

See  Sbntbkob— Gbkbbal  Cabbb. 

[8  W.  B.,  C5p„  8 
12  W.  B.,  Cr.,  72 

See  Cabbb  vvdbb  Uvlawvul  Abbbmblt. 
Connter-ohargeB  of— 

See  Cbiminal  Pboobkdibgb. 

[L  li.  IL,  20  Calo.,  687 

Giving  provooatiozi  with  intent 


tooommit — 


1. 


See  Fbbal  Codb,  b.  163. 

[L  li.  B.,  18  Bom.»  768 

Beqiusites  for  offence-  Penal 


Code,  99.  447i  453— Common  obfect.-lt  ia  neceflwry 
Twfore  peraons  can  be  convicted  of  rioting,  etc.,  under 
88.  447  and  468  of  the  Penal  Code,  to  ascertain 
dearly  that  they  have  taken  snch  a  8hare  in  the 
transaction  as  will  bring  them  within  the  criminal 
charge  ;  and  it  mnst  appear  on  the  evidence  that  they 
had  a  common  object,  which  common  object  they  were 
going  to  carry  out  by  unlawful  means.  Quben  v, 
Gholax  Mahomed  .  22  W.  B.,  Cr.,  17 


2. 


Sudden  qjiBarel—Aeeemhljf  for 


latpful  purpose. — If  >  number  of  persons  assembled 
for  any  lawful  purpose  suddenly  qjuarrel  with 
an  intruder  without  any  previous  intention  or  design, 
they  do  not  commit  "  riot"  in  the  legal  sense  of  the 
word.  NooBUL  Hobbbiv  aliae  Wahbbd  Jab  «. 
Fabbb-Tokbbbbb     .        .        24  W.  B.,  Cr.,  28 

8. Proof  of  offence— PtfuaZ  Code, 

#.  166 — Managei^  of  indigo  factory.— In  order  to 
convict  the  manager  of  an  indigo  factory  under  s.  156 
of  the  Peoal  Code,  it  must  be  shown  bv  legal  evidence 
(1)  that  a  riot  was  committed ;  (2)  that  the  riot,  if 
committed,  was  committed  for  the  benefit  of  the 
accused;  and  (8)  that  the  accused  had  reason  to 
believe  that  a  riot  was  likely  to  be  committed.  Bbab 
r.  QdbbH'Exfbebb    .        1. 1<.  B,  18  Calc,  888 

4. Fenal  Code,  e.  155 


— Zamindaf^e  Hahility. — A  samindar  ought  not  to  be 
made  liable  under  s.  155  of  the  Penal  Code  for 
a  sudden  and  unpremeditated  riot,  which  there  was  no 
reason  to  infer  he  could  have  anticipated  or  thought 
likely  to  happen.    Qubbn  v.  Hubbath  Rot 

[8  W.  B.,  Cr.,  64 

6. 


Penal  Code, ««.  154, 

155, 157 — Employment  of  pereone  to  commit  riot  or 
hold  unlawful  assembly— yon-reeideni  partner. — 
To  constitute  an  offence  under  s.  157  of  the  Penal 
Code,  it  must  be  proved  that  the  accused  has  hired,  or 
engaged,  or  employed  other  persons  for  the  purpose  of 
an  unlawful  assembly,  and  it  is  not  sufficient  to  show 
tJiat  some  of  the  accused's  servants  have  been  taken 
from  a  district  where  men  have  a  well  known  character 
as  lathials,  and  had  been  in  his  service  some  time 
before  the  riot  was  perpetrated.     A   non-resident 


BIOTHfG  ^eontinmed. 

partner  or  sharer,  who  has  taken  no  active  part  in 
the  management  of  the  estate,  cannot,  like  a  rendent 
sharer,  be  convicted  under  ss.  154  and  155  of  the 
Penal  Code.  Iv  tbb  hattbb  ob  Badha  Nath 
Chowdhby  .  7  0.  li.  B.,  288 


8. 


Armed  paTtAes—Attack'^Pri'' 


vate  riglU  of  defence. — Where  both  parties  are  armed 
and  prepared  to  fight,  it  is  immaterial  who  is  the  first 
to  attack,  unless  it  is  shown  that  that  party  was 
acting  within  the  legal  limits  of  the  right  of  private 
defence.     Iif  bb  Kalbb  Bbpabbb 

[1  C.  li.  B..  621 

7.  Offering  obstruction  to  per* 

sons  wrongf^iUy  distraining— Poirsr  of  dis- 
traint.— ^The  law  confers  ^certain  conditions  being 
first  complied  with)  on  landholders  and  their  author- 
ized agents  power  to  distrain  the  moveable  property  of 
their  tenants  for  the  recovery  of  arrears  of  rents  due 
by  them.  In  all  such  cases  the  landholder  acts  on  his 
own  responsibility,  and  if,  in  the  alleged  exercise  of 
this  power,  he  attempts  to  seize  the  goods  of  his 
tenant  when  no  rent  is  in  arrear,  mere  obstruction  to 
the  seizure  is  not  an  offence,  nor  where  made  by 
several  persons  does  it  constitute  rioting.  Anobt- 
HOVB        ....         8  Mad.,  Ap.,  11 

8. Attemting    to     stop    what 

rioters  thought  an  illegal  proceBBion.-^In 
the  case  of  a  very  serious  riot,  in  order  to  stop  a 
procession  which  the  rioters  £sapproved  of,  the  rioters 
were  acquitted  by  the  Magistrate  because  he  thought 
they  might  have  considered  th6ir  act  justified  becanse 
the  procession  was  illegal  by  virtue  of  some  orders 
Jwhich  did  not  appear)  which  might  hare  been 
efficacious  in  point  of  law.  Held  that  the  thinkiog 
a  thing  legal  which  is  not  so  can  be  no  defence  to  a 
man  who  violates  a  rule  of  law ;  that  there  was  no 
evidence  that  the  procession  was  illegal,  and  that,  if  it 
were,  the  accused  were  bound  to  invoke  the  aid  of  the 
tribunals  charged  with  the  enforcement  of  the  law. 
AN05YK0VB        ...       7  Mad.,  Ap.,  86 

0.  '      -  Common  object — Persons  com* 

iny  armed  with  sticks  on  purpose  to  fight — Affray. 
— Two  parties  were  convicted  of  rioting.  One  party 
consisted  of  not  less  than  five  persons,  who  were  all 
found  to  have  been  assembled  together  in  the  fight 
which  took  place,  and  it  was  also  found  that  they,  as 
well  as  their  opponents,  came  armed  with  sticks, 
prepared  to  figh^  and  did  fight.  Held  that  they 
were  not  improperly  convicted  of  rioting,  their  com* 
mon  object  being  to  assault  their  oppcments.  The  o^er 
pai|^  only  consisted  of  'four  persons.  It  was  not 
found  what  object  they  had  in  common  with  the  first 
party.  The  fight  did  not  occur  in  a  public  place. 
JSeld  that,  they  were  not  properly  convicted  of  rioting. 
Held  ako  that,  had  the  fi^int  occarred  in  a  public 
place,  it  might  have  been  held  that  the  common 
object  of  both  parties  was  to  commit  an  affray. 
QUBBB  V.  MUZHUB  HOBBBIB         .     6  If.  W.»  20w 


10. 


Unlawftil    assembly— P«}m/ 


Code,  s.  148 — Resisting  trespass.— ^  disturbance 
having  been  created  wiUi  reference  to  the  possession 
of  certain  chur  land,  the  Sessions  Judge  on  appeal 
found  that  certain  persons  had  unlawfully  tres^tassed 


futj  w<r«  klwt  to  tekt  fombl*  poMfaioa  of  a  ^    '    takn  {dace  ctb^Mll;  BtUc.  tkmt  W  d 
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'RIOTINQ— continued. 

of  the  likelihood  of  such  an  occurrence.  ^  Tbat  bia 
karinda  shonld  have  taken  an  active  part  in  tbe  riot 
is  sufficient  to  warrant  tbe  conviction  of  tbe  owner 
nnder  s.  154  of  tbe  Penal  Code.  Qubbk-Ehpbbbb  r. 
PatagSihou  I.  li.  B.,  12  All.,  660 


17. 


Penal  Code  (Act 


XL  V  oj  1660J,  t.  154—lAahiHty  of  owner  or  occu- 
pier of  land  on  which  a  riot  faket  place  or 
nnlawful  astembly  it  held— Evidence  neceuarg  to 
constitute  an  offence.-— In  order  to  establish  an 
offence  nnder  s.  154»  Pens)  Code,  it  is  necessary  to 
prove  (1)  tbat  riot  took  place,  (2)  that  the  accused 
is  the  owner  of  tbe  land  on  which  the  riot  took 
place,  (8)  tbat  bis  agent  or  manager  knew  tbat  tbe 
riot  was  ahout  to  be  committed,  and  (4)  that, 
knowing  this,  tbe  agent  or  manager  did  not  use  all 
lawful  means  to  suppress  the  riot  or  duperse  the 
unlawful  assembly.  P«r  SiAiriiBT,  J.— That  in  such 
a  case  tbe  Court  must  always  act  upon  proof,  and  not 
■on  mere  surmises.  Brae  v.  Queen^Empreeit  J,  L,  R,% 
10  Calct  S38,  referred  ta  Tabakakt  Das  o. 
Emfbbbs        .        .  .   4  C.  W.  K.,  601 


18. 


Siffht  of  private 


4efenee  of  property — Canting  hurt  in  furtherance 
of  common  object--  Penal  Code  (Act  ZL  V  of 
1860J,  »e.  147t  32S.— The  party  of  tbe  accused 
4u:companied  by  R  went  armed  with  latbies  to  fish  in  a 
tank  in  which  B  had  a  two  annas  share.  Tbe  com- 
plainant, who  with  some  other  co>sbarers  represented 
an  eleven  annas  interest  in  the  tank,  went  there  with 
some  of  these  co-sharers,  to  protest  on  tbe  ground 
that  the  accused  had  no  share  or  interest  in  tbe  tank. 
A  fight  ensued,  in  the  course  of  which  some  of  tbe 
-complainant's  party  received  slight  injuries.  Seld 
that  tbe  accused  were  lightly  convicted  of  rioting  and 
voluntarily  causing  hurt  under  ss.  147  and  828  of  tbe 
Penal  Code.  Oanouri  Lall  Das  v.  Queen- Empress, 
L  L,  B.t  IS  Calc,  206,  followed.  Pachkanri  v. 
■QueeU'EmpreMs,  L  In  B„  24  Calc,  686,  referred  to. 
Avast  Pandit  v,  MADHTTsunAir  Makdal 

[L  Ij.  B.,  26  Gala,  674 


10. 


DAOOity— Penal  Code,  ss,  24, 


147,  891—  Want  of  dishonest  iuteniion^—W^ere 
several  Hindus  acting  in  concert  forcibly  removed  an 
ox  and  two  cows  from  tbe  possession  of  a  Mahomedan 
not  for  the  purpose  of  causing  "  wrongful  gain  "  to 
themselves  or  *<  wrongful  loss''  to  the  owner  of  the 
cattle,  but  for  tbe  purpose  of  preventing  tbe  killing 
of  tbe  cows, — Held  that  they  could  not  properly  ij^ 
convicted  of  dacoity,  but  only  of  riot.  Qitbbn- 
SvPBBSB  r.  Baohunath  Rai  1. 1«.  B..  16  AIL,  22 


20. 


Forcibly  taking  possession 


of  wife  by  busband.  — A  husband,  or  those  who 
aided  him,  cannot  be  convicted  of  kidnapping  for 
taking  away  his  own  wife,  but  they  are  ffutlty  of 
rioting  if  they  take  possession  of  her  by  force  and 
violence  and  in  tbe  darkness  of  night.  Qitbbv  r. 
Abkub  W.  K.,  1864,  Or.,  12 

21.   Forcible   entry  on  land 


cultivated  by  trespasser— P/«a  of  right  to 
possession — Trespass  on  land,— A  plea  of  right  to 
possession  is  no  answer  to  a  charge  of  rioting  by 


BIOTING—  concluded, 

making  a  forcible  entry  on  land  cultivated  by  a  tres- 
passer who  is  in  possession  and  opposes  the  entry. 
Afpatu  Nayas  r.  QuEBN  1. 1«.  B.,  6  Mad.,  245 


22. 


Bioting  armed  -with  deadly 


weapons — Culpable  homicide  —  Orievoun  hurt,^- 
Persons  fuund  guilty  of  rioting  may,  if  the  circum- 
stances warrant  it,  be  convicted  of  the  several  offences 
of  rioting  armed  with  deadly  weapons,  culpable  homi- 
cide, and  grievous  hurt.    Qubbk  v,  Hubgobikd 

[8  N.  W.,  174 


28. 


Procedure—  Trizl  of  case  of 


affray  between  opposite  factions, — In  a  trial  arising 
out  of  an  affray  or  faction  figlit,  the  members  of 
each  faction  should  be  tried  separately.  The  state- 
ments of  tbe  members  of  each  faction  can  then,  if 
desired^  be  taken  on  solemn  affirmation,  and  be  made 
evidence  against  their  opponents ;  but  if  they  decline 
to  give  evidence,  on  the  ground  of  implicating  them- 
selves, they  cannot  be  compelled  to  do  so.  Quebn  «. 
Mahombd  Hossbin     •    1 K.  W.,  Ed.  1878,  288 

BIFABIAN  FBOPBI^TOBS. 

See  Aoobetiov— Nbw^Fobhation  o?  Al- 
LiryiAL  Lakd— Chubs  ob  Islaitds  in 
NayigabiiB  Biybbs     .  6  C.  Ij.  B.,  164 

[6B.I..B.,266,848 

See  AooBBTioir— Kbw  Fobvation  of  Al- 

LUTIAL  LAHD— BlVBBS,    OB  ChANOB  IK 

oouBSB  OT  EivBBS         .     2  Hay,  641 

[8  Agra,  18 

11  B.  Ij,  B.,  266 

L.  B.,  I.  A.,  Sup.  Vol.,  84 

Ii.  B,  6  I.  A.,  211 

I.  Ii.  B.,  18  Mad.,  869 

See  AcOBBnov  —  Bb-pobicatiok    afteb 

Diluviation  6  B.  Ii.  B.,  621 

[18  Moore's  I.  A.,  467 

S^M  Livitation  Act,  1877,  s.  26  (1871, 
8.  27)  1. 1^  B.,  1  Mad.,  886 

See  Madbas  Pobbst  Act,  s.  10. 

[L  L.  B.,  20  Mad.,  279 

See  Bight  o»  Sxtit—Injubt  to  Enjoy- 
UBST  ov  Pbopbbty. 

[I.  I«.  B.,  18  Mad.,  168 

^00  Bight  to  Usb  ot  Watbb. 

[8  W.  B.,  218 

6  W.  B.,  99 

Ii.  B,  6 1.  A.,  190 

I.  Ii.  B.,  U  Mad.,  16 

I.  Ii.  B.,  28  Bom.,  606 

L  Ii.  B,  24  Calo.,  866 

Ii.  B.,  24  I.  A.,  60 

Private  in-oprletorship— ^0<i  of 


flowing  streank—The  bed  of  a  flowing  stream  may 
be  the  property  -  of  a  private  person.  Juodish 
Chuhdbb  Biswas  v.  Chowdhby  Zuhoobul  Huq 

[24W.B.,817 

••  BISK  NOTE.*' 

See  Bailwats  Act,  1890,  s.  72. 

[L  Ii.  B.,  18  AlU,  42 
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BIVAIi  HATS. 


See  uvDBK  Hats. 


See  Casbs  uhdbb  Acobbtiov. 

See  Casbb  uvdbb  Fibhbbt,  Bight  of. 


FordAble,  Meaning  of— 


See  AooBBTiov  —  Nbw  Fobv attoh  ov 
ALLiryiAr.  Lavd — Chitrs  ob  Islaitds  nr 
Natioablb  Biybbb   .  e  B.  Ii.  B.«  848 

[8  W.  R^  86,  219 

6  W.  R.,  128 

7  W.  B.,  618 

—  ObBtmotlon  in — 

See  NuiBANOB — Public  Kuisavcb  uitdbb 

Pbval  Codb     L  I«.  B.,  14  Gala,  666 

[I.  Lu  B.,  20  Gala,  666 

—  Strewing  branches  in,  for  flflhing 


purposes. 

See  Pbkal  Codb,  b.  277. 

[L  li.  B.,  2  Gale.,  888 

BOAD,  OWNEB8HIP  OF— 

Site  of  road— Presumption, — ^Thcre  is 


nothing  in  this  country  which  prevents  the  opera- 
tion  of  the  mle  of  law  that  where  a  road  has  been 
for  many  years  the  boundary  between  two  properties, 
and  there  is  no  evidence  that  the  owner  of  either  pro- 
perty gave  up  the  whole  of  the  land  necessary  for  it, 
the  site  of  the  road  mnst  be  presumed  to  belong  to 
the  adjoining  proprietors,  half  to  one  and  half  to  the 
other,  np  to  the  middle  of  the  road.  Mobabuok 
Shaw  v.  Toobamt 

[I.  Lu  B.,  4  Galo.,  206:  2  C.  L.  B.,  446 

BOAD-GXS88,     BAIiE     FOR     ABBE  ABB 
OF— 

See  Salb  bob  Abbbabb  ob  Road-cbbs. 

BOAD-CE8S    AGT     (BSNGAIi    AGT    X 
OF  1871). 

See  Bbkoal  Cbbb  Acts  (BBNaAL  Aotb  X 
,OB  1871  AWD  IX  OB  1880). 

BOBBEBY. 

.     See  BviDBVCB  —  Cbiminal  Casbs  —  Cov- 

BIDBBATIOB    OB.    AKD    HOBB    OB    DbAL- 
VSfQ  WITH,  EyiDBirOB. 

[I.  L.  B.,  18  Mad.,  426 

1. Theft  and  causing  hurt  with 

intention* — When  in  committing  a  theft  there  is 
an  intention  and  an  attempt  to  cause  hurt,  the  offence 
is  robbery.    Qfbbh  v.  Tbbhai  Bhbbr 

[6  W.  B.,  Or.,  86 

2. Theft  with  grievous  hurt.— 

By  ^he  infliction  of  grieyons  hurt,  theft  becomes 


^OBEERY—eonduded. 

robbery,  and  all  parties  concerned  in  the  offence  tre 
liable  to  punishment.    Qvbbh  «l  Hubhbut 

[6  W.  B^  Cr.,  85 

8. Want   of   dishonest  inten- 
tion— Theft, — ^The  accnaed  was  convicted  of  rob- 


bery, but  the  Magistrate  found  that  the  property 
taken  was  not  taken  with  any  dishonest  intentioo. 
Held  that  the  conyiction  was  bad.    AHOimcoirs 

[6  Mad.,  Ap.,  88 

BOMAK  GATHOUG  GHUBGH. 

i^MCHUBOH    .    I.  It.  B.,  17  Mad.,  447 

BULB  TO  SHOW  GAUBB. 

See  PBAcnoB  — CiTiL  Casbs— Buu  lo 
SHOW  Causb   ..  1. 1«.  B.,  8  Gala,  785 

See  Pbaotiob  —  Cbiminal    Cabbs— Bb- 
YiBioN  .    I.  L.  B.,  21  Gale.,  887 

See  Pbaotiob— CBDcnrALCABBs- RvLB  TO 

SHOW  Caubb      .  I.  Ii.  B.,  4  Gala,  80 

[I.  Ii.  B.,  26  Gala,  798 

^6  Bight  ob  Bbflt. 

[7  B.  Ii.  B.,  Ap.,  67 

1.  **  To  show  oause,"  Meaning  of 
— Alleging  and  proving  oaute,—l!hR  term  "to 
show  cause  *'  does  not  mean  merely  to  allege  cause, 
nor  even  to  make  out  that  there  is  room  for  ar^^ment, 
but  both  to  allege  cause  and  to  prove  it  to  the  sstis* 
faction  of  the  Court.  Bitnq  Lall  9.  Hbic  Nabaih 
Gib  .    L  Ii.  B.,11  Gala,  166 

2.  '  Obligation  of  parties  a|»pl7- 

ing  for  rules  -  Practice — Refntal  of  Jormer  ap* 
plication  — Parties  applying  in  the  absence  of  the 
other  ^de  for  the  issue  of  rules  niei  interfering  with 
the  rights  of  persons  executing  decrees  are  bound 
fully  and  fairly  to  state  all  the  circumstances  within 
their  knowledge  which  it  is  necessary  for  the  C6nit 
to  consider  in  granting  the  rale.  Bbojo  Cooxab 
MuLUOK  9.  Hon  Mohivbb  Dbbba 

[16W.B^66 

8.  Power  to  gprant  rule— 5»^ 

cieneg  of  affidavit, — A  Becorder  refused  an  applica* 
tion  for  execution  against  certain  defendants  who 
came  in  and  confessed  judgment  before  any  issue  of 
summons  in  the  suit  The  plaintiffs  then  applied  to 
the  High  Court  by  petition  for  an  order  that  the 
Becorder  should  issue  execution  against  the  defendants, 
or  that  he  should  show  cause  f  nr  not  doing  ao.  The 
affidavit  did  not  state  whether  any  decree  had 
actually  been  made.  Seld  that  the  affidavit  was 
insufficient ;  the  Court  cannot  grant  a  rule  to  show 
cause,  unless  it  is  satisfied  that  the  rule  slunld  be 
made  absolute,  if  no  cause  be  shown.     Comptoib 

D'ESOOMFFB  DB  PabIS  v.  CUBBIB    &•  Co. 

[8  B.  I..  B.,  Ap..  168 :  12  W.  B.,  418 


4. 


Caee  lokere  objeei 


of  application  for  rule  may  he  granted  if  not 
oppoeed. — The  High  Court  can  grant  a  rale  to  show 
cause  only  in  cases  in  which  the  arguments  advanced 
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BJTLB  TO  SHOW  CATJBB—conelfuhd. 

in  favonr  of  the  party  aaking  for  the  rule  lire  such 
that,  if  not  displaced  by  the  opposite  side,  the  rule 
woidd  be  made  absolute.  Ih  thb  mattbb  ov  thb 
PBTinoK  OT  Omsao  Bboux        .    13  W.  R.,  810 


5. 


Bole    obtained  by    person 


not  i>arty  to  suit— Praetiee. — The  Court  will  not 
make  a  rule  absolute  obtained  by  a  person  who  is  not 
a  party  to  the  suit.  Obavt,  Smith  &  Co.  r. 
Stbbl         ...       1  Xnd.  Jur.,  N.  8.,  60 

6.  Servioe  of  mle  in  foreign  terri- 

tory— Suh  nisi  for  eoniemvt  of  Court — Sufflciei^ft 
ofterviee, — On  the  17th  of  December  1869  a  rale 
nui  for  the  attachment,  for  contempt  of  Courr,  of 
the  defendants  I7»  G,  and  T  was  granted.  The  mle, 
owing  to  one  of  the  defendants  keeping  out  of  the 
way,  was  not  drawn  up  and  served  until  the  month  of 
Apiiil  following,  when  it  was  seryed  upon  the  defen- 
duits  in  the  tmitories  of  the  Gaikvad  of  Baioda,  the 
consent  of  the  Oaikvad's  Minister  to  serve  the  notice 
having  been  previously  obtained.  On  motion  to  make 
the  rule  absolute,  it  was  held  that  the  rule  was  served 
in  time,  and  that  the  service  of  it  in  the  Gaikvad's 
territories,  with  the  cousent  of  the  Gaikval,  was  valid 
service.  Qmare — Whether  the  service  would  have 
been  valid  if  such  consent  had  not  been  obtained. 
Habiyallabbdab  Kalliaitdas  v.  Utahchabd 
Mabikohabd  .7  Bom.,  O.  C,  172 

7. Api>earanoe  to  sho'^  cause— 

Waiver  of  service  of  rule,— A  person  appearing  to 
discharge  a  rule  thereby  waives  all  objections  to  the 
formality  of  the    service  of  the  rule  upon  him. 

HABITAUjABHDAS        KALLTABDAS     r.      UTAHOHAin) 

Mavikchabd.    In  bb  Gopaluat  Mtbal 

[8  Bom.,  O.  C,  286 


8. 


Oronndfl  for  granting  rule— 


Practice — Diteretion  of  Court  hearing  a  rule, — 
Although  rules  to  show  cause  are  frequently  granted 
on  particular  grounds,  the  form  of  any  rule  granted 
would  ordinarily  be  such  as  to  leave  the  action  which 
the  Courts  should  take  in  case  the  conviction  is  set 
aside  to  the  discretion  of  the  Court  which  hears  the 
mle.  Where  a  rule  was  granted  **  to  show  cause 
why  the  conviction  should  not  be  set  aside,  and  the 
case  sent  back  for  re-trial,"  and  it  came  on  for  hearing 
before  a  Bench  other  than  that  which  had  granted 
it, — Held  that  the  terms  of  the  mle  did  not  prevent 
the  Bench  hcNring  it  from  discharging  the  accused. 
MiLAV  Khab  V,  Saqai  Hbpabi 

[I.Ii.B.,2dCalo.,847 

RUIilSB       AND      BlSaiTIiATIONS      OF 
DIVOBCE  COUBT  IN  SNGLANB. 

Bole  168. 

Ses  DiTOBOE  Act,  8.  36. 

|1.  Ii.  B.,  18  Bom.,  298 

BULE8  AND  BJBSaULATIONB    UNDEB 
2  &  8  WnJi.  IV,  C.  61. 

See  Pbaotiob  -  Ciyil  Cabbs — Admibaltt 
CouBTB        .    I.  Ii.  R.,'22  Cala,  611 

[aC.W.fr.,67 


BUIiEB  MADE  UNDEB  A0T8. 

Act  XXrV  of  1888,  rales  18  and. 


20  of  Agency  Boles  under— 

Soe  Kbyisioit  —  Ciytl  Casbs  —  Qbvbbal 
Cases  I,  K  B.,  18  IffadU,  228 

Act   XI    of  1848--Biile   44  of 


Bules  made  under  a.  8. 

See  Appeal  in  CBnciVAL  Cases— Aots— 
Act  XI  OV  1846. 

[I.  Ii.  B.,  16  Bom.,  606 

Bengal  Teziancy  Act  (VIII  of 


1886),  8. 189. 

See  Betiew— PowEB  to  BAyiew. 

[I.L.B.,25Calo.,148 

rule  1,  Ch.  VT. 


See  SlTPBBlMTBNDBBOE  OB  HtOK    COUBT— 

Civil  Pbooeditbe  Code,  s.  692. 

[I.  L.  B.,  21  Calc,  986 

rule  ^—Service  of  notice 


— Giving  of  no/icff.—Bule  8,  Ch.  I  of  the  Bules 
made  hy  the  Local  Qovemment  under  cl.  2  of  s.  180 
of  the  Bengal  Tenancy  Act,  is  intended  to  apply  only 
to  those  cases  where  the  Act  speaks  of  the  service  of  a 
notice  and  not  merely  of  the  ^ving  of  a  notice ;  it  may 
apply  to  cases  where  the  Act  speaks  of  the  giving  of 
notice  if  such  nv)tice  is  required  to  be  given  in  the 
prescribed  manner ;  tule  8  of  the  rules  made  under 
s.  18*)  in  a  case  like  the  present  was  intended  to 
be  only  directory,  and  not  mandatory.  Hadhitbram 
r.  DoYAii  Chabi)  Gho^b    I.  Is.  B.,  26  Calc,  446 

[2  C.  W.  N.,  108 

rule  26. 


See  SUPEBIITTEirDftNOB  OB    HlOH  COITBT— . 

Ciyil  Pboobdubb  Code,  b.  622. 

[I.  L.  B.,  28  Cala,  728 

See  Vautatioit  of  Suit— Appeals. 

[I.  Ii.  B.,  23  Calc,  728 

^ 

Bombay  District  Municipal  Act 


(Bombay  Act  VI  of  1878). 

iStfr  Bight  or  Suit — Mubicipal  Ovpiobbs, 
Suit  against  I.  L.  B.,  22  Bom.,  884 

Bombay  Land  Bevenue  Act  (V  of 
1878),B.  814,  rules  101  and  Ul,  d.  8  (a)  -Survey 
settlement.  Meaning  q/I— The  accused  was  charged 
before  a  second  class  Magistrate  with  digging  earth 
within  a  space  of  two  cubits  of  an  earthen  boundary- 
mark,  in  contravention  of  rule  101  of  the  Bules 
made  by  Government  under  s.  214  {g)  of  the  Bombay 
Land  Revenue  Code  (Act  V  or  IST*)*  The  Magis- 
trate convicted  the  accused  under  mle  111,  d.  8  (a), 
and  sentenced  him  to  a  fine  of  one  rupee.  Held 
that  rule  101  is  not  such  a  mle  as  can  be  legally 
made  under  s.  214  (^)  of  the  Code.  It  is  not  a 
mle  *'  for  the  administration  of  a  survey  settlement." 
Such  a  settlement  is  a  settlement  of  the  land  revenue, 
and  relates  only  to  such  matters  as  are  referred  to  in 
Ch.  VII f  of  the  Code*  and  not  to  boundaries  or  boun- 
dary-marks, which  were  dealt  with  in  Ch.  1 X .  Qubbn- 
Ekpbbss  v.  Ibappa        .    I.  Lu  R.,  18  Bom.,  281 
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BUI^ES  MADB  TTITDEB 

— Bombay  Municipal  Act  (XXVI 

of  I860)— ^«/««  fohfther  mlira  vires. — Bales  made 
under  Act  XXVI  of  1850,  which  purport  to  give  the 
maiwging  committee  of  the  MDnicipal  Commissioners 
power  to  try  offenders  against  snch  mles,  or  to  levy 
fines  upon  them,  are  ultra  vireg  and  illegal.  Rules  of 
the  Municipalities  of  Balsad.  Surat,  Malcolm  Pet  and 
Ahmedabad  referred  to  and  commented  on.  How  far 
a  rule  partially  ultra  viret  and  partially  in*ra  viret 
can  be  enforced,  as  to  the  latter  nortiou,  considered 
Bbo.  v.  TBifKir  Bapitji  .8  Bom.»  Cr.,  88 

Civil  Frocedure   Code»  a.  287, 


mleL 


See   ExBOunov  ot  Dbobbb—  A?plica- 

TIOV   TOR    BXBOUnON    JLVD    POWBB    OF 

CoiniTB        .    L  Ii.  B»,  14  Bom.,  888 

8.820. 

See  BiOHT  ov  Suit  -  Salb  tk  ExBCUTioif 
o?  Dbobxb  .    I.  la.  R.,  18  Bom.,  218 

L Meaning  of  *•  with 

effect  from  the  3Ut  October  lS80."'-Held  that 
effect  cannot  be  given  to  the  rules  prescribed  by  the 
I<ocal  Government  under  s.  320  of  Act  X  of  lf^77, 
unless  an  order  for  sale  has  been  made  on  or  after  the 
Ist  October  1880.  HAnz-uir-viasA  r.  Mahadbo 
Pabbad    ....    X  Ii.  B.,  4  AIL,  118 


8. 


Civil  Procedure 


Code  Amendment  Act  (VIl  of  1888 J,  e.  SO  Bulee 
framed  hy  the  Local  Goremment  under  #.  890  of 
Act  XIV  qf  1882  at  amended  by  #.  30  of  Act  VII 
of  1888*  Effect  of— Sale  in  Execution  of  decree 
—  Confirmation  of  sale— Col  lector**  power  to 
confirm  or  set  aside  a  sale, — The  rules  framed  by 
the  Local  Government  in  1890  in  rxercise  of  the 
powers  conferred  by  s.  820  of  the  Code  of  Civil 
Procedure,  as  amended  by  s.  80  of  Act  VII  of  1888,  are 
not  retrospective  in  their  operation  so  as  to  give  the 
Collector  the  power  to  confirm  a  sale  held  before  the 
date  of  issue  of  the  rules.  Kor  do  the  rules  aothorize 
the  Collector  to  set  aside  a  sale.  On  27tb  July  1889 
the  property  in  £spnte  was  sold  by  the  Collector 
in  execution  of  a  decree  which  was  referred  to  him 
under  s.  820  of  the  Code  of  Civil  Procedure  (Act 
XIV  of  1882).  On  23rd  September  1889  the 
<V>llector  set  aside  the  sale,  ou  the  ground  that 
the  auction-purchaser  had  purchased  the  property 
for,  and  on  behalf  of,  the  decree-holder.  Thereupon 
the  anction-purchaser  applied  to  the  Court  which  had 
passed'' the  'decree,  complaining  of  the  Collector's 
proceeding,  and  praying  for  a  confirmation  of  the 
«kle.  The  Conrt  asked  the  Collector  to  return  the 
record  of  the  case,  bnt  this  he  refused  to  do,  on 
the  ground  that  he  had  extended  the  time  given 
by  the  decree  to  the  judgment-debtor  to  redeem. 
In  January  1^90,  'the  Local  Government  framed 
new  rules  in  exercise  of  the  powers  conferred  by 
s.  3-0  of  the  Code  of  Civil  Procedure  as  amended 
by  s.  8)  of  Act  VII  of  1888.  One  of  these  rules 
empowered  the  Collector  to  confirm  a  sale  held  in 
execution  of  a  decree  transferred  to  him.  In  April 
1890  the  auction  purchaser  agun  applied  to  the 
Court  for  a  confirmation  of  the  sale.  This  applica- 
tion was  rejected,  on  the  ground  that  under  the  new 


i 


BUIiEB  KADB  XnTDSB  AOSB—conH 

rules  framed  by   Government  the  Collector 
had  the  power  to  confirm  the  sale.     Beld  thtt 
rules  in  question  had  no  application  to  the  pi 
case,  the  sale  having  been  held  before  the  rules 
promulgated.    The  Civil  Conrt  was  therefore 
petent  to  confirm  the  sale      Held  further  that, 
if  the  rules  did  apply,  they  did  not  empower  the 
lector  to  set  aside  the  sale  or  extend  Uie  time  g 
by  the  decree  to  the  judgment-debtor  to  redi 
Gavpatbak  Motibam  r.  Adamji 

[I.  Ik  B.,  16  Bom.,  i 

See  Bai  Amthi  v,  Madhab  Maitob 

[I.  !«.  &,  15  Bom. 

See  Nakatah  v.  lUffuiEHAir 

[L  li.  B.,  88  Bom.,  I| 

8.  Transmission  ' 

decree  to  Collector  for  executiom— Power  of  Loi^ 
Government  to  make  rules  for  regulating  precede 
of  Collector-  Bute  pforiding  for  apneal from  Ci 
lector  1o  Commissioner — Bule  Ko,  17,  cl,  XIX,  i 
12th  November  1888,  ValidUg  of— Act  VII  ofm 
(Civil  Procedure  Code  Amendment  Act  J,  #.  30—  Ai 
XIX  of  1873  fK.'  fV.  P.  Land  Revenue  ArtJ,  s.  S4^ 
— ^The  authority  conferred  upon  the  Local  Goveitf 
ment  by  s.  320  of  the  Civil  Procedure  Code  piU 
to  the  amendment  of  that  section  by   s.   SO  nf  tk 
Civil  Procedure  Code  Amendment  Act  (VII  of  18SS) 
to  make  rules  for  regulating  the  procedure  of  the 
Collector  In  executing  decrees  transmitted  to  him  in* 
eluded  power  to  make  a  rule  providing  for  an  appeal 
from  the   Collector's  orders.    Cl.  XIX  of  rule  17, 
which  was  added  to  the  mles  CSo.  671  of  30th  August 
1880)  published  in  the  N,»  W.  P.  and  Oudh  Gasette 
of  the  14ith  September  1880,  by  a  notification  in  the 
Gasetto  of  the  17  th  November  1888  and  which  made 
the  order  of  a  Collector  confirming  a  safo  appealable 
to  the  Commissioner  of  the  Division,  was  therefore 
not  u'tra  vires  of  the  Local  GoTemment.    Madho 
Prasad  v.  Hanasa  Kuar,  /.   i.  M.,  5  All.,  S14, 
referred  to.    S.  243  of  the  N.-W.  P.  Land  Revenue  Act 
(XIX  of  1878)  does  not  applj  to  such  orders  paoed 
by  a  Collector.  Takabdus  Fatiica  r.  Baldko  Dis 

CI.  li.  B.,  12  AIL,  664 

Court  Fees  Act. 

See  CouBT  Fbbs  Aot,  s.  20. 

[L  li.  B.,  17  Calo.,  S81 

Criminal  Frooedure  Code,  a.  18. 

See  BsircH  ov  Maoistbatbs. 

[I.  K  B.,  16  Mftd.,  410 
I.  L.  B.,  90  Gale.,  870 

—  Dekkan    AgrionltorlBts'   Belief 

^Ot,  B.  ^ —Coneiliafiowagreement,  Notice  of,  to 
parties  thereto — Service  of  such  notice  through  e 
Subordinate  Judge  —  Ultra  ijires  —  Procedure,  — 
The  rule  that  a  notice  to  parties  to  a  conciliatio&* 
agreement  should  be  served  through  a  Suborfiosie 
Judffe,  framed  by  the  Local  Government  under  a  49 
of  the  Dekkan  Agriculturiste'  Belief  Act  (XTH 
of  1879),  and  published  at  page  6S2,  Part  I  o£  the 
Bombay  Government  Gazette,  is  nut  ultra  vires,  snd 
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KUIiEB  MADE  UNBEB  ACTS— concluded, 

a  nctice  so  serred  was  held  to  be  a  good  notice. 
JonBAH  Mavibah  r.  Dstba  Ibbwabapa 

[I.  It.  B.,  10  Bom.,  188 

Income  Tax  Act  (II  of  1886),  b.  88, 

rule  16  made  by  Iiocal  Government  under 
— Froduetion  and  aomisMility  in  evidence  of 
inecme-iax  papere.^^Txle  16  of  the  rules  made  by 
the  Local  Government  under  §.  d8  of  the  Income 
Tax  Act  (II  of  1886)  does  not  apply  to  the  produc- 
tion of  inccme-tax  papers  in  a  Court  of  Law  in  a  suit 
between  two  partners.  Zee  v.  BirrelU  B  Camp»» 
837,  and  Mayntfe  Commentary  on  the  Criminal  Law, 
pp.  86,  87,  cited.  Jadobbim  Det  r.  Btjelobam 
Dby.  I.  li.  B.,  26  Calc,  281 

tfadras  Abkari  Act. 

See  Hadbas  Abkabi  Aot(1666).  88.29,55. 

[L  I..  B.,  11  Mod..  260 
I.Ii.B.,12Sdad.,460 

Opium  Act. 

Set  Cohtbact  Act,  8.  28— Iilboal  Cok- 

TBACTB—  GBBBB  ALKY. 

[X  I*.  B.,  19  Bom..  626 
• Forts  Act. 

See  PoBTS  Act,  s.  6. 

[I.  Ii.  B.,  17  Mad.,  118, 897 

Beformatory  Schools  Act  (V  of 


1876>. 


See    RBTOBlffATOBT   SCHCOIS    AcT,    1876, 

s.  22  .        I.  L.  B.,  16  AU.,  208 

[I.  Ii.  B.,  21  Mad.,  480 

-  vniofl897. 

See  Bbtobvatoby  Sohools  Act,  1 897, 88.  8 

AKD  16      .  4  C.  W.  N.,  226 

[L  li.  B,  27  Calc,  188 

I.  Ii.  IL,  21  AU.,  891 

SchedtQed  Districts   Aot  (XVI 


of  1874),  mle  17  of  Kumaon  rnles. 

See  APPBAL— 0BDBB8. 

[I.  I..  B.,  22  A 11.,  406 

Stamp  Act  (I  of  1879). 

See  Stakp  Act,  1879,  s.  8,  ol.  4. 

[I.  Ii.  B.,  8  Mad.,  87 

See  Stahp  Act,  1879,  b.  8,  gl.  10. 

[I.  L.  B.,  8  Mad.,  682 

1  Lu  B.,  11  Mad.,  877 

I.  la.  B.,  14  Mad.,  82 

I.  L.  B..  18  AIL,  66 

L  Lu  B.,  18  Calc,  89 

See  Staxp  Act,  1879,  8.  61. 

[I.  L.  B.,  18  Calc,  89 

BUUSS  OF  BOABD  OF  BEVEXTCJE. 

See  Pbb-bmptiok,    CoKSTBTrcnow    op — 
Wajib-uz-ubz  .  I.  L.  B.,  17  AIL,  447 

See  Pbb.bmptiob- Bight   op    Pbb-bmp- 
tiob         ,        .    I.  Ii.  B.,  16  All.,  40 

[L  L.  B.,  17  AIL,  226 

TOL.  IV 


BDIiEB  OF  HIGH  COUBT,  BOMBAY, 
rule  6. 

See  Pbagtiob  —  CiTiL  Ca8B8  —  Commis- 

SIOKBB  FOB  TAEIira  AOCODHTS. 

(1.  Ii.  B.,  9  Bom.,  260 
I.  Ii.  B.,  18  Bom.,  86S 

rule  10,  d.  (r). 

See   Pbacticb—Citil    Ca8B8— Stat    op 
PBO0BBDIM08  .   I.  Ii.  B,  18  Bom.,  66 

rule  64. 

See  WiTHDBAWAL  OP  SVIT. 

[I.  Ii.  B.,  16  Bom.,  160 

rule  188. 


See  ExBouTioK   op   Dbcbbb-Hgpb   op 
Execution— C0ST8. 

[L  Ii.  B.,  17  Bom.,  614 

' — CoeU^  Order  for  pay 

mem  to  the  attorney  of  taxed  ooete  ayainet  heir  or 
representative  of  client^  AUomey  and  client-- Civil 
FrooBdnre  Code,  Ch,  jr7X~Bule  183  of  the  High 
Court  Bules  proTides  that  <'an  attorney,  when  he 
has  taxed  his  bill  or  costs  against  his  client,  may 
obtain  an  order  in  C!hambers  for  payment  of  the  sum 
allowed  on  taxation,  and  such  order  may  be  executed 
under  Ch,  XIX  of  the  Code  of  Civil  Procedure.  Held 
that  the  heirs  or  representatives  of  the  client  are  not 
included  in  the  words  of  this  rule,  and  the  attorney's 
claim  cannot,  under  it,  be  enforced  against  them. 

A88irB  PUB8H0TA1C  t*.  BUTTOHBAI 

(X  Ii.  B.,  16  Bom.,  162 

Iv  BB  Pbbkji  Tbikitmdas 

[L  Ii.  B,  17  Bom.,  614 

mle  190  of  1886->Ct«i7  Procedure 


Code,  1882,  e,  649 — Practice — Appeal — Security  for 
cotte  —  Coete  of  the  appeaL^The  rule  (190  of  the 
High  Court  Bules)  that  an  appellant  shall,  with  the 
memorandum  of  appeal,  deposit  in  Court  the  sum  of 
B500  as  security  for  the  costs  of  respondent  in  the 
appeal,  is  one  which,  though  possibly  not  without 
exception,  is  generally  applicable  to  ail  cases  inde- 
pendently of  any  consideration  as  to  what  the  costs 
of  the  appeal  will  amount  to.    Ahkbd  bdt  E88A 

EhALIPPA  V,  E88A  BIN  EhAUPPA 

[L  Ii.  B.,  18  Bom.,  468 
— rule  208. 

See  Small   Cavbb   Covbt,   PBB8mBiroT 
TowBs— Pbaotiob   ahd   Pboobditbb 
BB-HBABiBa  .  I.  Ii.  B.,  12  Bom.,  408 

High  Court  Civil  Circular  Order 


18,  oL  (i). 

See  Plbadbb— Apponmf  ebt  abd  Appbab- 

AKOB  .        .    L  Ii.  B.,  22  Bom.,  664 

(X  Ii.  B.,  28  Bom.,  667 

RULES  OF  HIGH  COUBT,  CALCUTTA. 

See  Ikboltbbt  Act,  8.  86. 

17  B.  Ii.  B,  Ap.,  61 
See  Ibboltbht  Act,  8. 40. 

[18  B.  I..  B.,  Ap.,  9 

12  c 
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DIGEST  OF  CASES. 


(    8076    ) 


I 

BUIiES  OF  HIOH  COX7BT»  CAIiCUTTA 

— eontinmed. 

See  LiKiTATiOH  Act,  1877,  b.  4. 

[1C.I..R^291 

See  Practiob  —  CrviL   Gasbs  —  Papbb 

Boo:e8  .    14  B.  Ij.  B.»  Ap.,  11 

[I.  L.  B.,  17  Calo.,  289 

L  Ii.  B.9 17  Calo.,  67, 60  note 

General  Bales  and  Orders,  Fart 


U,  Oh.  V,  8.  14  (a).— S.  14  (a).  Part  II,  Ch.  V, 
of  the  General  Bulea  and  Circnlar  Orders  of  the  High 
Coart   commented   on.     Baehib    Mohammed    r. 

DOOBGA  ChUBK  ShAHA 

[I.  L.  B,  10  Gale  88 :  18  C.  X<.  B,  200 

-^ Fart  n,  Ch.  VIII,  rale  17. 

See  Limitation  Act,  1877,  ab^t.  169. 

[I.  L.  B.,  28  Calo.,  889 

See  Revibw— PowBB  to  Bbvibw. 

[I.  If.  B.,  28  Calo.,  889 
I.  Ii.  B.,  24  Calo.,  860 

rtde  of  80tli  January  1866. 

See  Appbal  is  CaiMnrAL  Cases —Prac- 
tiob AND  Fbocbdttbb    .    9  B.  L.  B.,  6 

rule  of  4tli  April  1866— "Pro- 


ceeding  in  a  civil  caie." — The  proceeding  by  way  of 
mandamns  is  ''a  proceeding  in  a  civil  case"  within 
the  meaning  of  the  rule  of  4th  April  1866.  Jitstiobs 
ov  thb  Peace  pob  Calcutta  v.  Obibntal  Gas 
OoMPANT        .    8  B.  Ii.  B.,  488 :  17  W.  B.,  864 

rule  of  11th  July  1871. 


See  Manages  op  Attachbd  Pbopebty. 

[8  B.  Ii.  B,  Ap.,  28 


—  rules  60  and  62  of  6th  June  1874. 

See  Inspection  op  Documents. 

[L  Ii.  B.,  1  Calc,  178 


rule  12  of  Ist  May  1876. 

See  Summons.     .    16  B.  L.  B.,  Ap.,  12 

rule  4  of  22nd  June  1876. 

See  Pbobatb^Poweb  op  High  Coubt  to 
Gbant,  and  Fobm  op. 

[I.  Ii.  B.,  1  Calo.,  62 

.-  Bules    and     Orders,     Appellate 

Side,  86, 162. 

See  Pbaotice— Civiii    Casbs—Plbadeb, 
Appbabancb  op. 

CI.Ii.B,  16Calo.,706 

rule  1  of  Ch.  V,  and  rules  1  and 


6  of  Oh.  VI. 

See  Bepbbbnoe  to  FuiiL  Bench. 

[L  Ii.  B.,  26  Oslo.,  896 

rule  6  of  Ch.  V  of  Bules  of  Appel- 


late Side. 

See  Repbbbngb  to  Fuxl  Bench. 

[I.  Ii.  B,  27  Cale.,  889 
4  C.  W.  N.,  645,  666 


BULBS  OF  Hian  COUBT,  CALCUTrA 

— concluded. 


rules  841, 486. 


See  Bboistbab  op  High  Coubt. 

[L  K  B,  16  Cala,  830 

rale  866  of  Bules    and   Orders 
(Belchambers'),  Original  Bide. 

See  Pbactice— CiYiL  Cases — Bbpobt  of 
Begistkab       I.  Ii.  B.,  24  Calo.,  487 

rule  697. 


See  Pbactiob  —  Ciyil  Cases  —  Pbobatb 

AND  LeTTEBS  op  ADMINISTBATION. 

[L  Ii.  B,  20  Calc,  879 
I.  Ii.  B,  26  Calc  404 

BDIiES  OF  HIGH  COUBT,  MADBA8. 

See  Small  Cause  Coubt,  Pbebidbncy 
Towns -Pbaotice  And  Pbocbdube — 
Lbate  to  Sue  .  I.  I«.  B,  18  Mad.,  288 

rules  4  and  6.  of  IWQ— Eight  of 
vakUein  mattere  of  ordinary  original  civil  jurisdio 
Hon— 24  ^  25  VicL,  c,  i04.— The  4th  and  5th 
rules  of  Court  of  1866  are  within  the  powers  confer- 
red  on  the  High  Court  by  the  Letters  Patent  of  1365  ; 
and  the  provisions  of  the  Letters  Patent  "  relating  to 
the  admission  and  powers  of  Advocates,  Vakils,  and 
Attorneys"  are  anthorized  by  21  &  26  "Vict.,  c.  10 1. 
In  the  ma  tteb  op  the  petition  op  the  Attobnbts 

[I.  L.  B,  1  Mad.,  24 


rules  89,  48, 44,  47. 


See  PBAcrroB— Civil  Cases  -Inspection 

OB  i'BODUCTON  OP  DOCUMENTS. 

[I.  Ii.  B,  21  Mad.,  490 

BULES  OF  HIGH  COUBT,  N.-W.  F. 

See  Judgmbnt— CiTiL  Cases — Fobm  and 
Contents  op  Judgment. 

[L  L.  B.,  9  AIL,  98 


1. 


Admission  of  api>eals  under 


Letters  Fatent,  IT.-W.  F.,  cL  10  "LimOaiiom 
^Rulee  of  practice  of  Sigh  Court  of  2Ut  May 
1S73, — It  must  be  assumed  that  rule  1  of  the  '*  Bules 
of  Practice''  adopted  by  the  High  Court  for  the  North* 
Western  Provinces  on  the  21st  May  1878,  regardiDg 
the  admission  of  appeals  under  s.  10  of  the  Letters 
Patent,"  which  prnyides  that  such  appeals  mast 
be  presented  to  the  Assistant  Begistrar  within  ninety 
days  of  the  judgment  appealed  from,  had  a  l^gml 
origin,  and  was  not  ultra  vires  of  the  Court.  Marrak 
Singh  V.  Tulei  Bam  Sahu,  5  B,  L.  B.,  47,  and  Fa9al 
Muhamniad  v.  Phul  Kuar,  I.  L.  B„  2  AIL,  192, 
referred  to.    Naubat  Bam  v.  Habnam  Das 

[I.  Ii.  B.,  9  AB,  U6 

2.     ~  Bules  of  Court  of  22nd  Mjiy 

IBdS—Practice^Pleadsr—  Vakalatuama^FUad^ 
handing  over  hit  brhf  to  another —  Cinl  Proeedmtr^ 
Code,  ee,  S6,  37,  S9,  685, -The  rule  of  Court,  dated 


(    8077    ) 


DIGESt  OF  CASES. 


(    8078    ) 


BUIilSS    OP    HIGH    COUBT,    N.-W.    P. 

— concluded, 
the  22nd  May  1888,  and  authorizing  legal  practi- 
tioners in  certwn  cases  to  appoint  other  legal  practi- 
tioners to  hold  their  briefs  and  appear  in  their  place, 
was  passed  to  facilitate  the  work  of  the  Court  and 
for  the  convenience  of  the  pleaders  practising  before 
it,  and  was  fully  within  the  powers  conferred  upon 
the  High  Court  by  s.  636  of  the  Civil  Procedure 
Code.    Matadin  r.  Gakoa  Bai 

p.  I,.  R.,  9  AIL,  613 

rule  88, 18th  January  1898. 


See  JiTDGMBirr— Cbimiuil  Casbs. 

[I.  Ii.  B.,  21  All.,  177 

BU1.E8  OP  PBIVY  COUNCIL. 

rules  of  8l8t  March  1871. 

See   Pbivt     CouKCUi,     Practice     op— 

ADHISSIOITTO  PBAOnOB. 

[I.  Ii.  R.  18  Calc,  686 
BiriiBS    OP    SUPBEMB   COUBT,   BOM- 


See  Limitation  Act,  1877,  abt.  81i  (1871, 
ART.  85)  I.  Ii.  B.,  1  Bom.,  258 

—  rule  889. 


See  Sbqxtbbtbation  •  8  Bom.,  O.  C,  186 

"Forthwith**   Meaning 


of, — An  order  commanding  an  act  to  be  done  "forth- 
with" is  sufficiently  in  conformity  with  the  rule 
that  requires  the  time  within  which  an  act  ordered  to 
be  done  is  to  be  performed  to  be  specified  in  the 
order.  HabitaIiLABhbas  Kalliakdas  r.  Utam- 
CHANB  Manikohand  .  8  Bom.,  O.  C,  185 


BUIiES   OP    8UPBEME  COUBT,    CAIi- 
CUTTA* 

Plea  side— iZ«;«  i76.— Bule  176  of 


the  Bules  and  Orders  on  the  plea  side  of  Supreme 
Court  was  still  in  force  in  1871.  Kailas  Chaitdba 
Boss  «.  Bhubak  CHAia>BA  Bosb 

[8  B.  Ii.  B.,  Ap.,  18 

under  a.  18  of  Charter  Act  (24 


&  25  Vict,  a  104>. 


BYOT. 


See'   LbttbbS    Patbitp,    Hioh    Coubt, 
CL .  1 5  L  Ii.  B.,  17  Mad.,  100 


See  Casbs  ttudbb  Bbkoaij  Tevavct  Act. 
See  Casbs  ithdbb  Ekhafcbhbitt  ot  Best. 
See  Casbs  uitdbb  Labdlobd  and  TsvAirT. 
See  Cases  titsbb  Bioht  op  Occupancy. 

—  Definition  of— 


See  Bengal  Tbkakct  Act,  s.  5,  cl.  2. 

[I.  If.  B.,  20  Calc.,  708 
I.  Ii.  B.,  21  Calc,  128 

See  Bight  op  OccTJPANOT--AcQrisiTioir 
op  Bight     .   I.  Ij.  B.,  24  Calc,  272 

[Ii.  B.,  28 1.  A.,  168 

-  Non-occnpanoy— 

See   Bengal  Tbnanct  Act,  s.  20. 

[I.  Ii.  XL,  24  Calc,  207 

—  Status  of.  Question  as  to — 


See  Special  ob  Second  Appeal— Obdbbs 

.SrBJEOT  OB  not  TO  APPEAL. 

[L  Ii.  B.,  21  Calc,  776 


k 


^ 


